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NOTICES
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Meetings:
Air University Board of Visitors
Scientific Advisory Board

Alcohol, Tobacco and Firearms Bureau
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Animal and Plant Health Inspection Service
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Reader Aids

Additional information, including a list of public
laws, telephone numbers, and finding aids, appears
in the Reader Aids section at the end of this issue.
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Presidential Documents

Title 3—

The President

[FR Doc. 84-6768
Filed 3-9-84; 11:42 am)
Billing code 3195-01-M

Proclamation 5159 of March 8, 1984

Red Cross Month, 1984

By the President of the United States of America

A Proclamation

Since its beginning, the American Red Cross has been in the forefront of
efforts to provide for the well-being of the American people. Its volunteers and
staff have kept that tradition going during this past year. They brought needed
relief to hundreds of thousands of our fellow citizens who suffered in disasters
and spent a record-breaking amount for disaster assistance and preparedness.
These dedicated people also implemented programs to improve the health of
all Americans through life-style changes, kept our Nation's blood supply
strong, and provided morale-building services to the men and women in
uniform and their families.

The American Red Cross was founded in 1881 on the principle of service to
others and has been sustained since then by millions of Americans who freely
offer their time and talents for the benefit of their fellow citizens.

The American Red Cross pioneered in disaster relief, public health, assistance
to veterans, and in efforts to enhance the spirits of our military services in war
and peace. It also initiated the world’s largest system for voluntary blood
donations. And through Red Cross Youth Services, it helps our Nation's young
people -to learn the role of leadership and the value of service to others..

These efforts have been made possible by financial contributions from the
public. Without this support, there would not be a Red Cross. It is the goodwill
of all of us that perpetuates its efforts and provides such an inspiring example
of what the private sector is capable of doing.

In the years ahead, there will be many opportunities for new endeavors as our
Nation's social conditions change. The American Red Cross, as in the past,
will respond to such challenges and will persevere in its efforts on behalf of
human life and dignity.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, and Honorary Chairman of the American Red Cross, do hereby
designate March 1984 as Red Cross Month and urge all Americans to gener-
ously support the work of their local Red Cross chapter.

IN WITNESS WHEREOF, I have hereunto set my hand this 8th day of March.
in the year of our Lord nineteen hundred and eighty-four, and of the Independ-
ence of the United States of America the two hundred and eighth.

B s
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FEDERAL TRADE COMMISSION
16 CFR Part 305

Rules for Using Energy Costs and
Consumption Information Used in
Labeling and Advertising of Consumer
Appliances Under the Energy Policy
and Conservation Act; Ranges of
Comparability for Refrigerators,
Refrigerator-Freezers and Freezers

AGENCY: Federal Trade Commission.
ACTION: Rule related notice.

SUMMARY: Under the Federal Trade
Commission's Appliance Labeling Rule,
each required label or fact sheet for a
covered appliance must show a range, -
or scale, indicating the range of energy
costs or efficiencies for all models of a
Size or capacity comparable to the
labeled model, These ranges show the
highest and lowest energy costs or
efficiencies for the various size or
capacity groupings of the appliances
covered by the rule. The Commission
publishes the ranges annually in the
Federal Register if the upper or lower
limits of the range change by 15 percent
or more from the previously published
range. If the Commission does not
publish a revised range, it must publish
d notice that the prior range is still
applicable for the next year.

The ranges of energy costs for
refrigerators, refrigerator-freezers and
freezers have not changed by as much
3315 percent since the last publication.
Therefore, the ranges published on April
1,1983 ' remain in effect until new
Tanges are published.

EFFECTIVE DATE: March 12, 1984.

FOR FURTHER INFORMATION CONTACT:
]H'r_nes Mills, 202-376-2893, or Lucerne D.
Winfrey, 202-376-2805, Attorneys,
Division of Enforcement, Federal Trade
Commission, Washingten, D.C. 20580.

'48 FR 13973.

SUPPLEMENTARY INFORMATION: Section
324 of the Energy Policy and
Conservation Act of 1975 (EPCA) 2
required the Federal Trade Commission
to consider labeling rules for the
disclosure of estimated annual energy
cost or alternative energy consumption
information for at least thirteen
categories of appliances: (1)
Refrigerators and refrigerator-freezers;
(2) freezers; (3) dishwashers; (4) clothes
dryers; (5) water heaters; (6) room air
conditioners; (7) home heating
equipment, not including furnaces; (8)
television sets; (9) kitchen ranges and
ovens; (10) clothes washers; (11)
humidifiers and dehumidifiers; (12)
central air conditioners; and (13)
furnaces. Under the statute, the
Department of Energy (DOE] is
responsible for developing test
procedures that measure how much
energy the appliances use. In addition,
DOE is reguired to determine the
representative average costs a consumer
pays for the different types of energy
available.

On November 19, 1979, the
Commission issued a final rule *
covering seven of the thirteen appliance
categories: refrigerators and refrigerator-
freezers, freezers, dishwashers, water
heaters, clothes washers, room air
conditioners and furnaces.

The rule requires that energy
efficiency ratings or energy costs and
related information be disclosed on
labels, fact sheets and in retail sales
catalogs for all covered products
manufactured on or after May 19, 1980.
Certain point-of-sale promotional
materials must disclose the availability
of energy costs or energy efficiency
rating information. The required
disclosures and all claims concerning
energy consumption made in writing or
in broadcast advertisements must be
based on the results of the DOE test
procedures.

Pursuant to § 305.8 of the rule,
manufacturers submitted reports to the
Commission by January 21, 1980. These
reports contained the estimated annual
costs or energy efficiency rating, derived
from tests performed pursuant to the
DOE test procedures, for all models of
the seven categories of appliances. The
reports also contained the model, the
number of tests performed on each

*Pub. L. 94-163, 89 Stat. 871 (Dec. 22, 1975).
44 FR 66468, 16 CFR Part 305 (November 19,
1979).

model, and the capacity of each model,
From the information, the Commission
compiled and published *ranges of
comparability for each product, as
required by § 305.10 of the rule.

Section 305.8(b) of the rule requires
that manufacturers, after filing this
initial report, shall report the same
information annually by specified dates
for each product type.®If an analysis of
the new data indicates that the upper or
lower limits of any of the ranges have
changed by more than 15%, the
Commission must, under § 305.10 of the
rule, publish a revised version of the
new range or ranges. Otherwise, the
Commission must publish a statement
that the prior range or ranges remain in
effect for the next year.

The annual reports for refrigerators,
refrigerator-freezers and freezers have
been received and analyzed and it has
been determined that neither the upper
nor lower limits of the ranges for these
product categories have changed by 15%
or more since the last publication of the
ranges on April 1, 1983.%

In consideration of the foregoing, the
present ranges for refrigerators,
refrigerator-freezers and freezers
(Appendices A-1, A-2, and B to 16 CFR
Part 305) will remain in effect for the
next year.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.

Authority: Sec. 324 of the Energy Policy and
Conservation Act (Pub. L. 94-163) (1975), as
amended by the National Energy y
Conservation Policy Act (Pub. L. 95-619)
(1978}, 42 U.S.C. § 6294; sec. 553 of the
Administrative Procedure Act, 5 U.S.C. 553.

By direction of the Commission.
Emily H. Rock,
Secretary.
[FR Doc. 84-8335 Filed 3-0-84; 8:45 am|
BILLING CODE §750-01-M

*45 FR 13998 (March 3, 1980), 45 FR 19520 (March
25,1980), 45 FR 26036 (April 17, 1980), 46 FR 929
(January 18, 1981),

*Reparts for clothes washers are due by March 1;
reports for water heaters, room air conditioners and
furnaces are due by May 1: reports for dishwashers
are due by June 1; reports for refrigerators,
refrigerator-freezers and freezers are due by August
1.

%48 FR 13973.
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and Rulings, Miscellaneous Penalties Th AR
17 CFR Part 3 Branch, Ugs. Customs Service, 1301 Inapplicability of Notice and Delayed

Temporary Licenses; Statutory
Disqualification From Registration;
Statutory Disqualification and Other
Regulatory Requirements

Correction

In FR Doc. B4-5722 beginning on page
8208 in the issue of Monday, March 5,
1984, make the following correction.

On page 8217, third column, under
“Part 3—Registration”, the heading and
paragraph 1. should have read:

Subpart A—[Redesignated From §§ 3.1
through 3.33]

1, Sections 3.1 through 3.33 are
redesignated as Subpart A—
Registration,

BILLING COOE 1505-01-M

—— -

DEPARTMENT OF THE TREASURY
Customs Service

18 CFR Part 171
IT.D. 84-60]

Filing of Petition for Remission or
Mitigation of Fine, Penalty or
Forfeiture

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Interim Regulations.

SUMMARY: This document amends the
Customs Regulations to provide for a 30-
day time limit for submission of
petitions for relief from interested
parties in matters involving the seizure/
forfeiture of conveyances in certain
instances. Current regulations provide a
60-day period for submission of
petitions, irrespective of the character of
the alleged violation.

The amendment is necessary because
of the dramatic increase in seizures of
conveyances used to facilitate the illegal
importation of drugs and firearms.
Immediate action is necessary to
expand the effectiveness of drug
smuggling enforcement efforts and
provide for the expeditious disposition
of seized conveyances.

EFFECTIVE DATE: March 12, 1984.

Comments: The amendment is being
published as an interim regulation,
effective March 12, 1984. However,
written comments received on or before
May 11, 1984, will be considered in
determining whether any changes to the
regulations are required before a
permanent rule is published.

Constitution Avenue, NW., Washington,
D.C. 20229 (202-566-5746).

SUPPLEMENTARY INFORMATION:
Background

The National Narcotics Intelligence
Consumers Committee has documented
that the supply of illegal drugs to the
United States market and the
subsequent extent of drug abuse has
reached monumental proportions. Illegal
drugs generated an estimated $80 billion
in retail sales in 1980, a 23 percent
increase from 1879. The severity of the
drug abuse problem, the preponderance
of drug users and the major increases in
the volume of illegal drug importations
in the United States are indicated by the
significant increase in drug-related
deaths, medical care, arrests, and
seizures. The Customs Service is playing
an increasingly significant role in the
Administration's war on drugs. In fact,
Customs seizes more conveyances than
any other Federal agency. The increased
effectiveness.of the enforcement efforts
places a significant burden on the
Customs Service in that the seized
conveyances must be stored and
maintained, often for extended periods
of time.

In order to address this growing
problem, it is necessary to take
immediate action. Therefore, the
Customs Regulations are being amended
to provide an expedited petition process
for cases involving certain conveyance
seizures. Specifically, § 171.12, Customs
Regulations (19 CFR 171.12), is being
amended to provide that petitions for
relief from those seizures of
conveyances involved in the illegal
transportation of any amount of heroin,
5 pounds or more of cocaine, 10 pounds
or more of hashish, 250 pounds or more
of other controlled substances, or
firearms in a quantity clearly in excess
of personal use needs, must be filed
within 30 days from the date of mailing
of the notice of fine, penalty or
forfeiture.

Comments

Before adopting the regulations as a
final rule, consideration will be given to
any written comments timely submitted
to the Commissioner of Customs.
Comments submitted will be available
for public inspection in accordance with
§ 103.11(b), Customs Regulations (19
CFR 103.11(b)), on normal business days
between the hours of 9:00 a.m. to 4:30
p.m. at the Regulations Control Branch,
Customs Service Headquarters, Room

Effective Date Provisions

Because of the severity of the drug
abuse problem, the major increase in
illegal drug importations, and the need
for immediate action to deal with the
rapidly growing number of conveyances
under seizure, it has been determined
that, pursuant to 5 U.S.C. 553(b)(B),
notice and public procedure are
impracticable, unnecessary, and
contrary to the public interest. For the
same reasons, pursuant to 5 U.S.C.
553(d)(3), a delayed effective date is
being dispensed with.

E.O. 12291 and Regulatory Flexibility
Act

Inasmuch as Customs does not
believe that the amendment meets the
criteria for a “major rule” within the
meaning of section 1(b) of E.O. 12291, a
regulatory impact analysis has not been
prepared.

Because of the need to expedite the
issuance of this regulation, Customs has
not yet been able to determine if the
regulation will have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 801-612). However, we will
continue to review this matter and will
consider any comments submitted
thereon before issuing a final rule, If the
comments or further Customs review
indicate a significant economic impact, a
regulatory flexibility analysis will be
prepared and published with the final
rule.

Drafting Information

The principal author of this document
was Larry L. Burton, Regulations Control
Branch, Office of Regulations and
Rulings, U.S. Customs Service. However,
personnel from other Customs offices
participated in its development.

List of Subjects in 18 CFR Part 171

Administrative practice and “
procedure, Law enforcement, Penalties,
Seizures and forfeitures.

Amendments to the Regulations

Part 171, Customs Regulations (19 CFR
part 171), is amended as set forth below.
William von Raab,
Commissioner of Customs.

Approved: February 21, 1984.
John M. Walker, Jr.,
Assistant Secretary of the Treasury,
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PART 171—FINES, PENALTIES, AND
FORFEITURES

Section 171.12 is amended by (1)
redesignating paragraph (c) as
paragraph (d), and (2) adding a new
paragraph (c) and revising paragraph (b)
to read as follows:

§171.12 Filing of petition.

* . * .

(b) When filed. Except as provided in
paragraph (c) of this section, or unless
additional time has been authorized as
provided in § 162.32(a) of this chapter,
petitions for relief shall be filed within
60 days from the date of mailing of the
notice of fine, penalty, or forfeiture
incurred.

(c) Petitions for remission of
forfeitures of certain conveyances.
Petitions for remission of forfeiture of a
conveyance seized in connection with
the illegal importation of any amount of
heroin, 5 pounds or more of cocaine, 10
pounds or more of hashish, 250 pounds
or more of other controlled substances,
or firearms in a quantity clearly in
excess of personal use needs shall be
filed within 30 days from the date of
mailing of the notice of fine, penalty, or
forfeiture incurred.

. * . * Py

(B.VS 251, as amended sec. 624, 46 Stat. 759 (19
U.S.C. 86, 1624))

[FR Doc. 84-8526 Filed 3-0-84; 8:45 am|]

BILLING CODE 4820-02-M

19 CFR Part 177
(T.D. 84-59]

Tariff Classification of Footwear
Known as “Rubber Duckies”

AGENCY: Customs Service, Treasury.
ACTiON: Change of Practice.

SUMMARY: This document changes
Customs practice with respect to the
tariff classification of certain imported
fothear know as “Rubber Duckies”.
Ihxs change, which is based upon a
linding that the tongue or flap of the
subject footwear should be included in
the computation of the exterior surface
of the upper, will result in the imposition
of a lower rate of duty for future
Importations of the footwear.

EFFECTIVE DATE: April 11, 1984.

FOR FURTHER INFORMATION CONTACT:
Donald F. Cahill, Classification and
Value Division, U.S. Customs Service,
1301 Constitution Avenue, NW.,
Washington, D.C. 20229, (202)-566-8181.

SUPPLEMENTARY INFORMATION:
Background

This document pertains to the tariff
classification of certain footwear known
as “Rubber Duckies." More specifically,
the merchandise involved is a ladies
“Rubber Ducky" with a rubber/plastic
molded bottom and a trimmed leather
top line extending downward one inch
to one and five-eights inches and
stitched to a molded bottom.

There is an established and uniform
practice of classifying, for tariff
purposes, the subject footwear under the
provision for other footwear which is
over 50 percent by weight of rubber or
plastics and is designed to be worn over,
or in lieu of, other footwear as a
protection against water, oil, grease, or
chemicals, or cold or inclement weather,
in item 700.57, Tariff Schedules of the
United States (TSUS; 19 U.S.C. 1202), at
a Column 1 rate of duty of 37.5 percent
ad valorem. This practice is based upon:
(1) Uniform liguidations at various ports
of entry; and (2) Customs Ruling 800025,
dated February 13, 1981, and published
in the Customs Bulletin as C.S.D. 81-183
(15 C.B. 1095). In a notice published in
the Federal Register on June 23, 1983 (48
FR 28673), Customs proposed to change
its practice such that the subject
footwear would be classified under the
provision for footwear of leather for
other persons valued over $2.50 per pair,
in item 700.45, TSUS, at a Column 1 rate
of duty of 10 percent ad valorem.

The proposed change was based upon
a finding that the tongue or flap of the
footwear at issue, which extends
upward from the top line of the shoe,
should be included in the computation of
the exterior surface of the upper,
thereby causing the exterior surface to
be over 50 percent leather and excluding
the footwear from classification under
item 700.57, TSUS.

As explained in the notice, Customs
proposed to change this practice, and
find that the tongue or flap of the subject
footwear should be included in the
computation of the exterior surface of
the upper, because the leather tongue or
flap is not covered by any portion of the
upper when the shoe is tied, and
because the entire surface of the tongue
or flap is visible and tactile.

Discussion of Comments

Only two comments were received in
response to the notice. Both commenters
took the position that the tongue or flap

- of the “Rubber Duckies" should not be

included in the computation of the
exterior surface area of the uppers.
Therefore the present tariff
classification should be retained.

In support of their position, the
commenters cited T.D. 54659 which
contains legislative history pertaining to
paragraph 1530(e), Tariff Act of 1930.
Under this paragraph, rubber-soled
footwear with uppers of fabric and
certain other materials was originally
dutiable at the rate of 35 percent
advalorem. The legislative history
referred to states that conventional
tongues of this type of footwear are not
included in the "greater area of the outer
surface.” It is also asserted that there is
nothing in this legislative history which
indicates any intention to exclude only
certain types of tongues, such as those
on the plane lower than a portion of the
upper, from the computation of exterior
surface area. ;

It is Customs position that the above-
cited legislative history is applicable
only to paragraph 1530(e), Tariff Act of
1930. Since the language of the Tariff
Act of 1930 was not carried forward to +
the Tariff Schedules of the United
States, Customs does not believe that
this legislative history is applicable.

It has consistently been Customs
position that the exterior surface area of
the upper is whatever is visible and
tactile on the surface excepting such
things as buttons, strips and other
loosely attached appurtenances. In
those cases where the tongue was held
not to be part of the exterior surface
area of the upper, it was on a plane
lower than a portion of the upper and
was partially or wholly covered by laces
and eyelet facings or stays.

The leather flaps or tongues of the
“Rubber Duckies” in issue are not
covered by any portion of the upper
when tied. Their entire surfaces are
visible and tactile. For this reason it is
Customs position that the current
established and uniform practice should
be changed so that in this particular
type of construction, the flap or tongue
should be measured as part of the
exterior surface area of the upper.

Change of Practice

After careful analysis of the
comments and further review of the
matter, the “Rubber Duckies” involved
will be classifiable under item 700.45,
TSUS, at a Column 1 rate of duty of 10
percent ad valorem, provided leather
does in fact occupy over 50 percent of
the exterior surface area of the upper. If
leather does not occupy over 50 percent
of the exterior surface area of the upper,
this change of practice would not apply
and the “Rubber Duckies" would fall
under another provision of the TSUS
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which would more specifically describe
the imported footwear.

Drafting Information

The principal author of this document
was Glen E. Vereb, Regulations Control
Branch, Office of Regulations and
Rulings, U.S. Customs Service. However,
personnel from other Customs offices
participated in its development.

Dated: January 11, 1984.
William von Raab,
Gommissioner of Customs.
|FR Doc. 848525 Filed 3-8-84; 8:45 am|
BILLING CODE 4820-02-M

Internal Revenue Service
26 CFR Parts 1 and 31
[T.D. 7919]

Employment and Income Taxes;
Information From Recipients of
Gambling Winnings

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Correction to final rule.

SuMMARY: This document contains a
correction to the Federal Register
publication beginning at 48 FR 46296 of
the final regulations which were the
subject of Treasury Decision 7919
relating to withholding on certain
payments of gambling winnings and
statements furnished by their recipients.
EFFECTIVE DATE: The amendments to the
regulations that are the subject of this
correclion are effective after December
31, 1983.

FOR FURTHER INFORMATION CONTACT:
Cynthia Grigsby of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service,
Washington, D.C. 20224, telephone 202-
566-3935 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On October 12, 1983, the Federal
Register published final regulations (48
FR 46296) relating to withholding on
certain payments of gambling winnings
and statements furnished by their
recipients. The amendments were issued
under the authority of sections 6011 and
7805 of the Internal Revenue Code of
1954.

On February 13, 1984, the Federal
Register published an amendment to the
final regulations effective date (49 FR
5344) in Treasury Decision 7943. This
amendment postponed the effective date
of those regulations to payments of
gambling winnings made after

December 31, 1983, rather than
November 14, 1983.

Need for a Correction

As published, Treasury Decision 7919
incorrectly amends § 31.3402(q)-1,
paragraph (d) by revising Example (3)
instead of adding it, and by incorrectly
designating a new example as Example
(4) instead of Example (11). These errors
appear on page 46248, in the left-hand
column in the paragraph that is
captioned "‘Par. 2. and in the middle
column, first line of the second
paragraph under Examples.

Correction of Publication

Accordingly, the publication of
Treasury Decision 7919 which was the
subject of FR Doc. 83-27691, is corrected
on page 46298 as follows:

PART 31—[CORRECTED]

1. By revising Par. 2 in the left-hand
column to read as follows: “Par. 2. In
§ 31.3402(q)-1, paragraphs (c)(1)(ii) and
(f)(1)(vi) are revised and Examples (3)
and (11) are added to paragraph (d) as
follows:"

2. In § 31.3402(q)-1, paragraph (d), by

. correctly designating “Example (4)" as

“Example (11)" in the heading of the
second full paragraph in the middle
column.

George H. Jelly,

Director, Legislation and Regulations
Division.

[FR Doc. 84-8424 Filed 3-0-84; 8:45 am)

BILLING CODE 4830-01-M

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[T.D. ATF-167; Reference Notice No. 468]

Establishment of Pacheco Pass
Viticultural Area; California

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Treasury.

ACTION: Final rule (Treasury decision).

SUMMARY: This final rule establishes a
viticultural area in California to be
known as "Pacheco Pass." The Bureau
of Alcohol, Tobacco and Firearms
believes that establishment of the
Pacheco Pass viticultural area and the
subsequent use of its name in wine
labeling and advertising will enable
industry to label wines more precisely,
and will help consumers to better
identify the wines from this area.

EFFECTIVE DATE: April 11, 1984.

FOR FURTHER INFORMATION CONTACT:
Steve Simon, FAA, Wine and Beer

Branch, Bureau of Alcohol, Tobacco and
Firearms, 1200 Pennsylvania Avenue,
NW, Washington, DC 20226 (202-566—
7626).

SUPPLEMENTARY INFORMATION:
Background

ATF regulations in 27 CFR Part 4
provide for the establishment of definite
viticultural areas. The regulations also
allow the name of an approved
viticultural area to be used as an
appellation of origin on wine labels and
in wine advertisements,

Part 9 of 27 CFR provides for the
listing of approved American viticultural
areas, the names of which may be used
as appellations of origin.

Section 4.25a(e)(1), Title 27, CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographical
features. Section 4.25ae)(2) outlines the
procedure for proposing an American
viticultural area. Any interested person
may petition ATF to establish a grape-
growing region as a viticultural area.
Petition

ATF received a petition from Mr. H.
G. Zanger of Pacheco Pass Vineyard,
proposing an area near Hollister,
California, as a viticultural area to be
known as “Pacheco Pass." In response
to this petition, ATF published Notice
No. 468 in the Federal Register on
Thursday, June 2, 1983 (48 FR 24737).
This notice solicited public comments in
accordance with the Administrative
Procedure Act (5 U.S.C. 553). No public
comments were received. Therefore, this
Treasury decision establishes the
Pacheco Pass viticultural area with
boundaries as proposed in Notice No.
468.

Pacheco Pass viticultural area extends
for a length of about 5 miles and a width
of about 1 mile (3200 acres). It is located
at the entrance to Pacheco Pass, near
the junction of California Routes 152
(“Pacheco Pass Highway") and 156.
There are about 17 acres of grapes
currently planted in the proposed area,
and one bonded wine cellar is operating.
The petitioner plans to construct a
winery and to plant additional acres of
grapes on land that he currently owns in
the area.

The name of the area derives from
Don Francisco Pacheco, who in 1833
received a large land grant from the
Mexican Government. The name of the
land grant was “Rancho Pacheco,” and
the nearby pass over the Diablo Range
took the name “Pacheco Pass.”

Pacheca Pass is a cut through the
Diablo Range and has an approximate
total length of 15 miles. The Pacheco
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Pass viticultural area occupies only the
southern one-third of that total length,
because the northern part is unsuitable
for viticulture due to shallow, rocky soil.
The northern part is also cooler, wetter,
and subject to higher winds than the
viticultural area.

The viticultural area is distinguishable
on the basis of terrain from the
surrounding areas to the east and west.
The viticultural area is in a valley and
generally has flat or gently sloping
terrain, whereas to the east and west lie
the rugged hills of the Diablo Range.
Those hills are too steep for viticulture
and are also distinguishable on the basis
of soil types.

To the south, the viticultural area is
distinguishable from the surrounding
area on the basis of both soil and
climate. South of the boundaries of the
viticultural area, the land is afflicted
with high-perched water tables which
restrict drainage and boren salts which
affect the quality of water. In contrast,
the Pacheco Pass viticultural area is free
from these defects, having a very good
water table and good quality water from
Pacheco Creek. Futher, the viticultural
area has more rainfall than the Hollister
Basin to the south, and it enjoys more
moderate temperatures due to winds
moving through Pacheco Pass en route
to the San Joaquin Valley.

Miscellaneous

~ ATF does not wish to give the
impression by approving the Pacheco
Pass viticultural area that it is

approving or endorsing the quality of the
wine from this area. ATF is approving
this area as being distinct from
surrounding areas, not better than other
areas. By approving the area, wine
producers are allowed to claim a
distinction on labels and in
advertisements as to the origin of the
grapes. Any commercial advantage
gained can only come from consumer
acceptance of the Pacheco Pass wines.

Regulatory Flexibility Act

“'l‘he provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 603, 604) are not applicable to this
f:lnul_ rule because it will not have a
significant economic impact on a
.:‘Aubs!antial number of small entities. The
inal rule is not expected to have
significant secondary or incidental
elfects on a substantial number of small
enlities; or impose, or otherwise cause, a
significant increase in the reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities.

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)). that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12291

In compliance with Executive Order
12291 of Feb. 17, 1981, the Bureau has
determined that this final regulation is
not a major rule since it will not result
m:

(a) An annual effect on the economy
of $100 million or more;

(b) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(c) Significant adverse effects on
competition, employment, investment,
productivity, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

Drafting Information

The principal author of this document
is Steve Simon, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine.

Authority and Issuance

Accordingly, under the authority in 27
U.S.C. 205, 27 CFR Part 9 is amended as
follows:

PART $—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 9, Subpart C, is revised to
add the title of § 9.88 as follows:

. . * - .

Subpart C—Approved American Viticultural
Areas

Sec.

- - * - .

9.88 Pacheco Pass.

Par. 2. Subpart C of 27 CFR Part 9 is
amended by adding § 9.88, which reads
as follows:

$9.88 Pacheco Pass.

(a) Name. The name of the viticultural
area described in this section is
"Pacheco Pass."

(b} Approved maps. The appropriate
maps for determining the boundaries of
Pacheco Pass viticultural area are two
U.S.G.S. maps. They are titled:

(1) San Felipe Quadrangle, 7.5 minute
series, 1955 (photorevised 1971).

(2) Three Sisters Quadrangle, 7.5
minute series, 1954 (photorevised 1971).

(c) Boundary—(1) General. The
Pacheco Pass viticultural area is located
in California. The starting point of the
following béundary description is the
crossing of Pacheco Creek under
California Highway 156, about 4 miles
north of Hollister Municipal Airport, in
San Benito County, California.

(2) Boundary Description. (i) From the
starting point northwestward along
Pacheco Creek to the intersection with
the straight-line extension of Barnheisel
Road. (Note.—This is an old land grant
boundary and appears on the U.S.G.S.
map as the western boundary of an
orchard.)

(ii) From there in a straight line
northeastward to the intersection of
Barnheisel Road and California
Highway 156.

(iii) From there northward along
Highway 156 to California Highway 152
(“Pacheco Pass Highway"),

(iv) Then northward along Pacheco
Pass Highway to the 37" latitude line.

(v) Then eastward along that latitude
line to the land line R. 5E./R. 6E.

(vi) Then southward along that land
line, crossing Foothill Road, and
continuing southward to a point exactly
2,300 feet south of Foothill Road.

(vii) From there is a straight line to the
starting point.

Signed: February 13, 1984.
Stephen E. Higgins,
Director.
Approved: March 1, 1984,
E. T. Stevenson,
Deputy Assistant Secretary (Operations).
|FR Doc: 84-6601 Filed 3-8-84; 8:45 am|
BILLING CODE 4810-31-M
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DEPARTMENT OF THE INTERIOR
Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917

Approval of Modification of Kentucky
Permanent Regulatory Program Under
the Surface Mining Control and
Reclamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

sumMARY: The Director, OSM, is
announcing the approval of an
amendment to the Kentucky permanent
regulatory program under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). By letter dated October
31, 1983, Kentucky submitted a proposed
program amendment consisting of
amendments to 405 KAR 7:020E and
7:030E pertaining to surface coal mining
operations affecting two acres or less.
After providing opportunity for public
comment and conducting a thorough
review of the program amendment, the
Director has determined that the
modifications to the Kentucky program
meet the requirements of SMCRA and
the Federal permanent program
regulations. The Federal rules at 30 CFR
Part 917 which codify decisions
concerning the Kentucky program are
being amended to implement these
actions.
EFFECTIVE DATE: The approval of the
program amendment is retroactive to
November 25, 1983. See interim final rule
published November 25, 1983, (48 FR
53111-53113).
FOR FURTHER INFORMATION CONTACT:
W. H. Tipton, Director, Lexington Field
Office, Office of Surface Mining, 340
Legion Drive, Suite 28, Lexington,
Kentucky 40504, Telephone: (606) 233-
7327.

SUPPLEMENTARY INFORMATION:
1. Background

The Kentucky program was
conditionally approved by the Secretary
of the Interior on May 18, 1982 (47 FR
21404-21435). Information pertinent to
the general background, revisions,
modifications, and amendments to the
proposed permanent program
submission, as well as the Secretary’s
findings, the disposition of comments
and a detailed explanation of the
conditions of approval of the Kentucky
program can be found in the May 18,
1982 Federal Register notice.

Section 528(2) of the SMCRA, exempts
from the requirements of the Act “the
extraction of coal for commercial

purposes where the surface mining
operation affects two acres or less
Regulations implementing this provision
{30 CFR 700.11(b)) were originally
published on March 13, 1979 (44 FR
15311). When Kentucky's permanent
regulatory program was conditionally
approved on May 18, 1982, the Secretary
found that Kentucky's regulations (405
KAR 7:020E and 7:030E) were no less
effective than the Federal standard
pertaining to two-acre or less
operations.

Since the approval of the Kentucky
program, OSM has revised its
regulations (47 FR 33424 and 48 FR
14814) pertaining to two-acre operations
to clarify the criteria that must be met in
order for a site to qualify for an
exemption. As a result of its oversight
activities, OSM had reason to believe
that some sites for which Kentucky had
granted a two-acre exemption involved
questionable determinations regarding
apparent haul roads being classified and
approved as county roads, which would
be inconsistent with OSM's new rules.
Therefore, in a letter dated September 6.
1983, OSM notified Kentucky that
pursuant to 30 CFR 732.17(e), a State
program amendment was required
because conditions or events indicated
that the Kentucky program no longer
met the requirements of SMCRA and the
revised Federal regulations.

OSM also urged Kentucky to proceed
with emergency rulemaking to
promulgate a rule implementing the new
Federal standards and thereby bringing
all operators into compliance with
SMCRA at the earliest possible time.
Therefore, Kentucky promulgated by
emergency rulemaking revised
regulations intended to bring the
Kentucky program into compliance with
the current Federal standards.

1. Submission of Program Amendment

In a letter to OSM dated October 31,
1983, Kentucky submitted revised
regulations (405 KAR 7:020E and 7:030E)
pertaining to two-acre or less
operations.

Also, in the October 31, 1983 letter,
Kentucky submitted additional revisions
to its regulations intended to satisfy
conditions (d), (i), (j), (k). (o) and (p)
imposed by the Secretary. These
additional amendments are the subject
of a separate rulemaking.

111. Public Comment

1. The Tennessee Valley Authority
(TVA) had no specific comment on the
amendment, but in principle supports
the amendment.

2. The Appalachian Research and
Defense Fund of Kentucky, Inc.
(ARDFK) comments that it strongly
supports, in principle, the State adoption

LR A

of the Federal two-acre rule. However,
ARDFK alleges that the State is allowing
three categories of abusive practices
associated with the two-acre exemption.
The alleged abuses are (1) two-acre
operations that proceed to mine more
than two acres, (2) related operations
each having a two-acre exemption, and
(3) the exclusion of certain haul roads
from the acreage computation.

ARDFK suggests that OSM demand
better enforcement for two-acre
operations mining more than two acres.
In a letter dated September 6, 1983, OSM
notified Kentucky that some two-acre
exemption sites involved what OSM
considered as questionable
determinations in calculating affected
area. OSM expects the State to make
prudent decisions in approving two-acre
exemptions based on its regulatory
provisions and to take appropriate
enforcement action against any operator
mining more than two acres. OSM will
monitor the enforcement of the two-acre
exemption through oversight activities.

Additionally, ARDFK believes .
Kentucky's definition of “affected area”
has a potential flaw as it relates to
underground mining operations. ARDFK
fears that because of the definition of
“underground mining activities" in the
State regulations, it is possible that the
proposed modification would exclude
all surface areas above underground
workings except those which are
associated with surface operations.

OSM has reviewed Kentucky's
definition of “underground mining
activities" as it relates to the proposed
definition of “affected area" and
disagrees with the commenter's concern
that Kentucky's definition does not
include all areas overlying underground
mine workings as "affected area”.
Kentucky amended its regulations to
bring its program provisions inte
compliance with the revised Federal
regulation published April 5, 1983
pertaining to the definition of “adjacent
area” and “affected areas". In the
preamble to the Federal rule, OSM
discusses the interpretation of adjacent
area and affected area as these terms
relate to areas potentially affected by
underground workings associated with
underground mining activities, auger
mining and in situ mining. A complete
discussion can be found at 48 FR 14815~
14821, dated April 5, 1983. However.
OSM interprets Kentucky's definition for
“affected area” with respect to
underground mining, in situ mining an
auger mining to mean the area located
above the underground workings,
including the entire area overlying
underground workings. This
interpretation is consistent with the
Federal definition. OSM will monitor the
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State's implementation of its two-acre
rule through normal oversight activity
and will take appropriate action for any
observed abuse of the two-acre
exemption.
IV. Director’s Findings

The Director finds, in accordance with
SMCRA and 30 CFR 732.17 and 732.15,
that the program amendment, which
subjects two-acre or less operations in
Kentucky to the revisions promulgated
to its regulations (405 KAR 7:020E and
7:030E), meets the requirements of
SMCRA and 30 CFR Part VII.

Finding 1

The Director finds the revised
regulations submitted by Kentucky
pertaining to two-acre or less operations
are no less effective than OSM's revised
rules (48 FR 14814 and 48 FR 33424) and
will bring sites that might otherwise be
exempted into compliance with
applicable permitting and performance
standards. .

Finding 2

The Director finds that Kentucky's
new rule defines “affected area” in a
manner essentially identical to OSM's
rule except that the phrase
“underground workings” is modified by
the phrase “associated with
underground mining activities, auger
mining or in situ mining," As discussed
in the public comments, OSM interprets
Kentucky’s definition to include the
entire area overlying underground
workings consistent with the definition
discussed in OSM's revised rule

published April 5, 1983 (48 FR 14814
14822),

V. Approval of Amendment

Accordingly, the amendment (405
KAR 7:020E and 7:030E) to the Kentucky
program temporarily approved by an
interim final rule published November
25,1983, (48 FR 53111) is hereby
dpproved pursuant to 30 CFR 732.17.

. 30 CFR Part 917.15 is amended to
indicate approval of the program
amendment. :

V1. Additional Findings

1. Compliance with the National
Environmental Policy Act. The
Secretary has determined that, pursuant
to Section 702(d) of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking,

2. Executive Order No. 12291 and the
Regulatory Flexibility Act. On August
28,1981, the Office of Management and
Budget (OMB) granted OSM an
exemption from Sections 3, 4, 7, and 8 of
Executive Order 12291 for actions

directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 801 et seq.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act. This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C, 3507.

List of Subjects in 30 CFR Part 917

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Dated: March 7, 1984.

Dean Hunt,
Acting Director, Office of Surface Mining.

PART 917—KENTUCKY

Section 917.15 is amended by adding
paragraph (f).

§917.15 Approval of amendments to State
regulatory program.

(f) The following amendment is
approved effective on November 25,
1983: Revisions submitted on October
31, 1983, to 405 KAR 7:020E and 7:030E,
(Pub. L. 95-87, Surface Mining Control and
Reclamation Act of 1977 (30 U.S.C. 1201 et
seq.))

[FR Doc. 84-8600 Filed 3-8-84; 8:35 am|
BILLING CODE 4310-05-M

SMITHSONIAN INSTITUTION
36 CFR Parts 500 and 502

Standards of Conduct

AGENCY: Smithsonian Institution.
ACTION: Final rule.

SUMMARY: The Smithsonian Institution
is not a government agency as that term
is traditionally used, but for a number of
years the Standards of Conduct for
Smithsonian employees, and the
Standards of its separately administered
bureau, the National Gallery of Art,
have been published in the format of
government agency regulations as Parts
500 and 502 of Title 36 of the Code of
Federal Regulations. Parts 500 and 502

are obsolete and are being removed
from Title 36 of the Code of Federal
Regulations. Henceforth, in keeping with
the Institution’s status, current
Standards of Conduct for Smithsonian
employees, and those for National
Gallery of Art employees, will be
promulgated internally, but are
available to anyone upon request.
DATE: March 12, 1984.

FOR FURTHER INFORMATION CONTACT:
Peter G. Powers, General Counsel,
Smithsonian Institution, Washington,
D.C. 20560, Telephone No.: (202) 357—
2583,

SUPPLEMENTARY INFORMATION:

List of Subjects in 36 CFR Parts 500 and
502

Conflict of interests.

For the reasons set out in the
preamble, Title 36 of the Code of Federa!l
Regulations is amended by removing
Parts 500 and 502.

Part 500 [Removed].

(1) Part 500 is removed.

Part 502 [Removed].

Part 502 is removed.

Authority: 20 U.S.C. 41, ef seq.

Dated: February 29, 1984.

Peter G. Powers,

General Counsel, Smithsonian Institution.
[FR Doc. 84-6540 Filed 3-8-84; 8:45 am)

BILLING CODE 8030-03-M

VETERANS ADMINISTRATION
38 CFR Part 17

Informed Consent

AGENCY: Veterans Administration.
ACTION: Final regulation.

SUMMARY: The Veterans Administration
(VA) has amended its “Medical Series"
of regulations by revising the regulation
concerning “informed consent” to
require that to the maximum extent
practicable, all VA patient care be
carried out only with full, informed
consent of the patient or the patient's
representative. The regulation being
revised has simply defined the term
“informed consent”, The revision also
updates the definition of the term
“legally authorized representative” to
provide a uniform approach to obtaining
substituted informed consent when the
patient is unable to consent. Such a
uniform approach is deemed to be
consistent with Federal law and with
the VA's role as a national provider of
health care.

EFFECTIVE DATE: March 9, 1984.




9172

Federal Register / Vol. 49, No. 49 /| Monday, March 12, 1984 / Rules and Regulations

FOR FURTHER INFORMATION CONTACT:
Ralph Ibson, Office of the General
Counsel (023), Veterans Administration,
810 Vermont Avenue NW., Washington,
DC 20420, (202-389-2975).
SUPPLEMENTARY INFORMATION: This
revised regulation is intended to
implement section 4131 of title 38,
United States Code, which requires VA
to prescribe regulations establishing
procedures “to ensure that all medical
and prosthetic research carried out, and
to the maximum extent practicable, all
patient care “furnished” by VA “shall be
carried out only with the full and
informed consent of the patient or
subject, or, in appropriate cases, a
representative thereof.”

Comments from five persons were
received concerning the proposed
informed consent regulation, published
on pages 32198 and 32199 of the Federal
Register of July 14, 1983. Two comments
referred specifically to requirements of
“State law" in individual States
regarding informed consent and the
effect of State law in creating new
causes of action under the Federal Tort
Claims Act, in light of the provisions of
the proposed regulation. These
comments appear to ignore the fact that
the regulation is promulgated pursuant
to an express statutory mandate, 38
U.S.C. 4131. That mandate must be read
in the context of the VA's role as a
national provider of medical care to
eligible veterans. 38 U.S.C. 4101(a). We
find no congressional declaration,
express or implicit, in section 4131 that
the regulation on informed consent must
be subject to provisions of State law,
Under the “discretionary function”
exception, 28 U.S.C. 2680(a), to the
Federal Tort Claims Act, compliance
with these regulations should not result
in Government liability. In view of the
fact that this regulation is promulgated
under Federal law, and sets uniform
standards for application to a Federal
medical system, comments with respect
to the applicability of State law do not
warrant any change in the regulation.

A comment from one person dealt
with the fact that the proposed
regulation would permit a “dialogue”
between the patient and a
“practitioner”, although State law in
that State requires that the explanation
be provided by a “physician.” The
regulation, in implementing 38 U.S.C.
4131, reflects VA policies which do not
require that a// diagnostic and treatment
activities provided by VA in accordance
with its mandate under title 38, United
States Code, must be performed by
physicians. Some diagnostic or
therapeutic procedures may, for
example, be performed, within

applicable VA policies, by a podiatrist,
a dentist, a nurse practitioner or
physician’s assistant, or a physical
therapist. As discussed above, the
provisions of individual States’ laws do
not foreclose the VA from setting
policies by regulation for insuring that
patient care in its facilities is provided
only with full, informed consent.

One comment also criticized the
definition of “informed consent” in
terms of local State law, which requires
“an explanation by the physician." The
proposed regulation did place an
emphasis on “dialogue,” rather than
explanation, i.e., "Informed consent
means a careful, thoughtful dialogue
between the patient * * * and the
practitioner * * * ." The proposed
definition of informed consent, as
published on July 14, 1983, has been
revised in the final regulation. As
revised, the definition clarifies that the
essence of informed consent is not
simply dialogue but a freely given
consent that follows a careful
explanation to the patient. The revised
definition represents a more accurate
statement of what constitutes informed
consent.

One respondent commented on the
degree of “detail” required to document
generally all medical and surgical
treatment. The preceived requirements
of the proposed regulation regarding
documentation were characterized by
the commentator as excessive, and not
in the best interests of VA patients. To
obviate misunderstanding. the final
regulation reflects clarifying changes to
differentiate more clearly between the
required elements of informed consent
(including the content of a practitioner's
explanation), as outlined in § 17.34(b),
and the requirement of documentation in
§ 17.34(c). While requiring such
documentation in the patient's medical
record, the final regulation does not
purport to mandate the degree of detail
to be included in such an entry. It is felt
that such an operational matter can be
more appropriately addressed in an
Agency manual or similar internal
publication rather than in a regulation.

The final regulation does not reflect
any change from the proposed
regulation as to the circumstances under
which the informed consent must be
obtained. In that connection, one
respondent criticized the requirement
that “all patient care” be carried out
only with the full and informed consent
of the patient as being extraordinary
and excessive in non-research patients.
As noted above, to limit the scope of the
requirement only to medical care
involving surgical or other invasive
procedures, as the comment appears to

suggest, would be to ignore the specific
requirement of 38 U.S.C. 4131.

In the same vein, another
commentator suggested that the
language "all patient care be carried out
only with full, informed consent of the
patient or the patient's representative,”
might be construed to include every
meal or every service provided on a
daily basis. Further, it criticized the
need to obtain consent before treatment
of a mentally impaired patient who
might be dangerous to self or others and
who therefore required emergency
treatment. The regulation certainly
cannot reasonably be construed to
include meals and daily services
involving cleanliness or patient comfort
as diagnostic or therapeutic procedures
or a course of treatment for which
specific consent is required. These are
instead inseparable elements of
hospitalization to which the patient or
his or her representative is deemed to
have consented. As regards emergency
treatment, it should be underscored that
the regulation requires informed consent
in connection with patient care "to the
maximum extent practicable.” The
regulation is necessarily general. More
expansive and specific delineation of
instructions for implementing the
informed consent regulation are more
appropriate for inclusion in an Agency
manual.

In its final form this regulation
proceeds from the view that every
patient applying for or receiving medical
treatment at a Veterans' Administration
health care facility has the right to
informed participation in decisions
involving his or her health care. Under
the regulations, diagnostic and
therapeutic procedures will be
administered, to the maximum extent
practicable, only with prior, informed
voluntary consent of the patient. When
a patient does not understand or lacks
the legal capacity to comprehend the
nature of the medical condition and the
risks and benefits of the propased
treatment the patient’s representative
may give such informed consent. The
patient's representative may be an
individual, organization, or other body
authorized to consent to treatment of a
patient who is incapable of giving
informed consent for such medical
treatment pursuant to guidelines
promulgated by the Veterans'
Administration. The patient, as well as
the representative, may withdraw
consent at any time without prejudice 10
the individual. The regulation
contemplates that if consent is refused
or withdrawn, the consequences of such
refusal or withdrawal will be carefully
explained to the patient or the patients
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representative. In emergency situations
when the patient is incapacitated or
unable to give consent, an attempt will
be made to obtain consent of the
patient's representative, However,
emergent care will not be delayed in the
absence of informed consent from the
patient’s representative.

As regards the subject of informed
consent for medical research, only
technical and conforming changes are
being made in the final regulation. The
VA intends to further amend this
regulation in light of the development of
a Government-wide model policy to be
issued by the President’s Science
Advisor on the protection of human
research subjects.

The Administrator has determined
that this regulation is non-major as that
term is defined by Executive Order
12291. The regulation will only apply to
patients and staff in VA hospitals,
outpatient clinics, nursing homes and
domiciliaries. Accordingly, the
regulation will not result in: (1) An
annual effect on the economy of $100
million or more; (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State or local
government agencies or geographic
regions; or (3) significant adverse effects
on competition, employment investment,
productivity, innovation, or on the
ability of United States-based enterprise
to compete with foreign-based
enterprises in domestic or export
markets. The Administrator certifies, as
required by the Regulatory Flexibility
Act (Pub. L. 96-354), that this regulation
will not have a significant economic
impact on a substantial number of small
entities. The regulation is an internal
one which is directed to the relationship
and communication between the health
Care practitioner in Veterans'
Administration health care facilities and
the patient or the patient’s
fepresentative,

_ 1t will, therefore, have no significant
!mpact on small entities (i.e., small

usiness, small private and non-profit
Organizations, and small governmental
Jurisdictions.) '
l(}u!th»g of Federal Domestic Assistance
Numbers: 64.001 through 64.002)

List of Subjects in 38 CFR Part 17

Alcoholism, Claims, Dental health,
Jrug abuse, Foreign relations,
Government contracts, Grant
programs—health, Health care, Health
fucz!ities. Health professions, Medical

evices, Medical research, Mental
ealth programs, Nursing homes,
P}nl:ppines. Veterans.

Approved: November 30, 1983.

By direction of the Administrator.
Everett Alvarez, Jr.,
Deputy Administrator.

PART 17—[AMENDED]

38 CFR Part 17, MEDICAL, is amended
by revising § 17.34 to read as follows:

§ 17.34 Informed consent.

(a) For the purpose of this section, the
term:

(1) Informed consent means the freely
given consent that follows a careful
explanation by a practitioner to the
patient or the patient’s representative of
the: proposed diagnostic or therapeutic
procedure or course of treatment.

(2) Practitioner includes any
physician, dentist, or health care
professional who has been granted
specific clinical privileges to perform the
diagnostic or therapeutic procedure
involved.

(3) Representative means an
individual, organization or other body
authorized to act on behalf of an
incompetent patient pursuant to
guidelines promulgated by the VA. )

[38 U.S.C. 4131])

(b) To the maximum extent
practicable, all patient care furnished
under title 38, United States Code, shall
be carried out only with the fuil and
informed consent of the patient or
subject or, in appropriate cases, a
representative thereof. In seeking such
consent, the practitioner who has ]
primary responsibility for the patient or
who will be performing the particular
procedure or providing the treatment
must inform the patient in language
understandable to the patient (or where
appropriate, the patient's
representative) of the nature of a
proposed procedure or treatment, as
well as of the expected benefits;
reasonably foreseeable associated risks,
complications or side effects; reasonable
and available alternatives; and
anticipated results of nothing is done.
The patient should be given the
opportunity to ask questions, to indicate
comprehension of the information
provided, and to grant permission freely
and without any coercion for
performance of a procedure or course of
treatment, as well as the opportunity to
withhoeld or revoke such permission at
any time without prejudice.)

(38 U.S.C. 4131))

(c) The fact that the patient (or a
representative) has been provided
appropriate information and counseling
and has consented to a proposed
procedure or course of treatment in
accordance with paragraph (b) of this

section shall be documented in the
patient's medical record. )

(38 U.S.C. 4131))

(d) If a proposed course of treatment
or procedure involves approved medical
research in whole or in part, the patient
or representative shall be advised of
this, Informed consent shall be obtained
specifically for the administration or
performance of that aspect of the
treatment or procedure which is
identified as involving such research.
This consent shall be in addition to the
consent to be obtained for the
administration or performance of the
noresearch aspect of the treatment or
procedure and it shall contain the
various elements set forth in paragraph
(b) of this section.

(38 U.S.C. 4131)

(e) The Chief Medical Director will
establish an appropriate method for the
periodic review of patients’ consent in
order to insure compliance with this
section and other regulations and to
maintain the protection of the patient's
rights.

(38 U.S.C. 4131)

[FR Doc. 84-8520 Filed 3-9-84; 8:45 am]
BILLING CODE 8320-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 405, 421 and 434

Medicare and Medicaid Programs;
State Medicaid Contracts and
Reduction in Number of Providers
Dealing Directly With HCFA

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Correction.

SUMMARY: This document corrects errors
published in final rules published on
November 30, 1983 (48 FR 54013) and on
January 30, 1984 (49 FR 3648).

These rules pertain to State Medicaid
Contracts and reduction in number of
providers dealing directly with HCFA
respectively.

FOR FURTHER INFORMATION CONTACT:
Julie Brown, 301-594-9638.

Correction

We are making the following
corrections:

1. In FR Doc. 83-31585, beginning on
page 54013, in the issue of Thursday,
November 30, 1983: On page 54024, in
column 1, § 434.34(a), the reference to
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“Part 453 of this chapter” is changed to
read “Part 456 of this chapter”.

2. In FR Doc. 84-2424, beginning on
page 3648, in the issue of Monday,
January 30, 1984:

a. On page 3659, in column 1, Subpart
T, the title is changed to read “‘Subpart
T—Health Maintenance Organizations
and Health Care Prepayment Plans",

b. On page 3659, in column 1, in the
table of contents, the title of § 421.117 is
changed to read “"Designation of
regional and alternative designated
regional intermediaries for freestanding
home health agencies and for hospices”.

¢. On page 3659, in column 2, in the
fourth line, the reference to “1395" is
changed to read "13951".

d. On page 3659, in column 3,

§ 421.103, the title is changed to read
“Options available to providers and
HCFA",

e. On page 3660, in column 2,

§ 421.117, the title is changed to read
“Designation of regional and alternative
designated regional intermediaries for
freestanding home health agencies and
for hospices”.

f. On page 3660, in column 3, in
§ 421.200, “the Administrator” is
changed to "HCFA™ and “its" is
changed to "HCFA's".

(Catalog of Federal Domestic Assistance
Programs No. 13,773, Medicare-Hospital
Insurance; No. 13714, Medical Assistance
Program)

(Secs. 1102, 1833(a)(1)(A). 1871, 1874, and 1876
(42 U.S.C 1302, 13951 (a)(1)(A), 1395hh,
1395kk. and 1395mm)

Approved: March 2, 1984.

Robert F. Sermier,

Deputy Assistant Secretary for Management
Analysis and Systems.

[FR Doc. 84-8545 Filed 3-9-84; 8:45 am}

BILLING CODE 4120-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 61

[CC Docket No. 83-1145; Phase i; FCC 84~
51]

Investigation of Access and
Divestiture Related Tariffs

AGENCY: Federal Communications
Commission.

ACTION: Memorandum opinion and
Order.

SUMMARY: In this order, the FCC takes
action on a tariff filed by the National
Exchange Carrier Association (NECA)
as part of its investigation of regulations
and rates for interstate and foreign
access to local telephone exchange
service facilities. The purpose of this

order is to give the NECA directions on
revising its tariff prior to refiling it with
the FCC.

EFFECTIVE DATE: February 17, 1984.
FOR FURTHER INFORMATION CONTACT:
Dan Grosh, Common Carrier Bureau,
Federal Communications Commission
(202) 632-6387.

List of Subjects in 47 CFR Part 61
Tariffs.
Memorandum Opinion and Order

In the matter of investigation of access and
divestiture related tariffs, (CC Docket No. 83—
1145 Phase 1),

Adopted: February 16, 1984.

Released: February 17, 1984,

By the Commission: Commissioner Patrick
not participating.

I. Background

1. In our Access Charge Orders, MTS/
WATS Market Structure, C.C. Docket
No. 78-72, Phase I, Third Report and
Order, 93 FCC 2d 241 (1983), (Access
Charge Order), modified on
reconsideration FCC 83-356, released
August 22, 1983 (First Reconsideration
Order) we established a single uniform
mechanism through which local
telephone exchange companies will
recover the costs of providing access
services needed to complete interstate
and foreign telecommunications. The
access charge plan reflected our efforts
to adapt existing compensation
mechanisms to rapidly changing
telecommunications technologies and
market dynamics. We sought to allow
full and fair competition in
interexchange services, and the benefits
such competition would provide to
consumers, while achieving a proper
balance among four primary policy
objectives: (1) elimination of
unreasonable discrimination and undue
preferences among rates for interstate
services; (2) efficient use of the local
network; (3) prevention of uneconomic
bypass; and (4) preservation of universal
service.

2. The Access Charge Plan as thus
developed had these major features:

¢ All charges for interstate and
foreign access are to be assessed by
annual tariffs filed with this
Commission, replacing the variety of
existing compensation mechanisms,

¢ An Exchange Carrier Association
(ECA) was established to prepare and
file tariffs on behalf of carriers wishing
to join it and to collect and distribute all
Carrier Common Line rate element
revenues.

¢ End user charges for 1984 were to
be $2 for residential lines and up to $6
for business lines. These charges would
be added to local exchange rates (unless

a lifeline waiver were granted in order
to preserve universal service) and offset
by lower long distance rates.

¢ Carrier rate elements are to be
based on costs computed and allocated
as set out in the rules, and generally
assessed per access minute of use.

¢ To reasonably approximate carrier
charges for “leakage” (i.e., use of the
local exchange for interstate
communication without payment of a
corresponding usage charge) a surcharge
of $25 per Special Access line
termination is applied pending
development of techniques to measure
and charge for actual usage.

* For Special Access (basically local
private lines used for access), carriers
were to establish appropriate
subclassifications, with charges
designed to produce the associated
revenue requirement and reflect cost
differences in a manner that complies
with Commission rules and decisions.

3. Tariffs implementing the access
charge plan were directed to be filed on
at least 90 days’ notice to be effective
January 1, 1984. Concurrently, the
American Telephone and Telegraph
Company (AT&T) and the local Bell
Operating Companies (BOCs) also filed
interstate tariffs reflecting the access
tariffs and implementing the massive
divestiture of AT&T pursuant to the
Modification of Final Judgment (MF])
adopting a consent agreement with the
U.S. Department of Justice.* Altogether,
by October 3, 1983, about 43,000 tariff
pages (including 76 separate access
tariffs) and 160,000 pages of associated
support material were filed in response
to the access charge plan and
divestiture.

4, This Commission recognized the
important benefits of implementing
access tariffs to coincide with the
January 1 date for divestiture. However,
based on its initial review of the filed
material, it was clear that the tariffs
presented numerous substantial
questions of lawfulness, notably in
areas where the Access Charge orders
are silent or provide only general
guidelines. For example, the tariffs
propose substantial ordering charges
and other non-recurring charges (an
area we pledged to scrutinize carefully)
and widely varying Special Access
charges. Approximately 50 local carriers
also had not filed or joined in access
tariffs. AT&T's interstate tariffs
reflecting access and implementing
divestiture also presented significant

! United States v. American Telephone and
Telegraph Company, 552 F.Supp. 131 (D.D.C. 1962),
aff'd sub. nom, Maryland v. United States, 103 s.Ct
1240 (1983).
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issues of lawfulness. Altogether, the
filed tariffs fundamentally revised the
rates and terms for virtually every
interstate telecommunications service.
Moreover, divestiture could proceed
even if acceas tariffs were delayed. As a
result, we coucluded that the benefits of
early implementation were outweighed
by the need for careful review and
meaningful opportunity for public
comment.

5. Accordingly, the Commission set all
the access and divestiture related tariffs
for investigation. Investigation of
Access and Divestiture Related Tariffs,
CC Docket No. 83-1145, FCC No. 83-470,
released October 19, 1983. (Investigation
Order). We also judged that a three
month suspension period would enable
us to resolve at least the major issues
necessary to achieve workable tariffs, ¢
We therefore suspended all the tariffs
until April 3, 1984 and established three
separate pleadings cycles for public
comments and carriers’ replies. In this,
Phase I of the investigation, concerning
the access tariffs filed by local
telephone exchange companies (telcos),
fifty-five sets of comments were filed
raising numerous issues concerning the
ECA and other access tariffs. The
commenters are listed in Appendix B.

8. Two related matters also affect our
evaluation of the filed tariffs. The
National Association of Broadcasters
(NAB) on December 23, 1983, requested
that the Commission separate the issues
in this investigation and establish
additional procedures; specifically it
urged that carriers be required to file
‘baseline tariffs" containing only those
minimal changes necessary to comply
with Commission orders, leaving other
matters to separate, additional
transmittals.

7. Most importantly, in our decision on
further reconsideration of the Access
Charge Plan, (Second Reconsideration
Order, FCC 84-36, released February 15,
1984, we adopted a number of important
changes to our rules which necessitate
changes in the filed tariffs.

* We decided to defer end user
(‘.hzl!‘ges for residential and single-line
business customers until June 1, 1985.
Thxls deferral may be expected to require
dn increase in the carrier portion of
tommon line charges.?

\

* The delay will enable the Commission o

conduct supplemental proceedings to devise an
exemption for persons who cannot afford to pay
any end user charge, reevaluate the transition plan
‘or end user charges, and explore alternative
Mechanisms 1o assist customers of small telephone
fompanies. To assist us in making those decisions,
t‘;]t drc:dgq to conduct further studies of bypass and
: © Iransition plan’s effects on universal be removed
l;n‘m the Rules and a new § 9.202, which describes
4 ¢ end user charges for 1984-85, will be substituted.

“clions 69.203 and 69,204 are reserved for the new

* We revised the rates for non-
premium access charged to OCCs. The
old rates were initially to be priced on a
per minute basis at 65% of the premium
rate for some elements and the same
rate for others, The premium would be
phased out on a nationwide average
basis as equal access was achieved, The
revised rules provide that unequal
access is to be priced on a per line, per
month basis at 45% of the level of
premium access. This monthly rate is
based on 9000 minutes, which is typical
of OCC usage, This charge will increase
yearly based on changes in the
Consumer Price Index. The rate
differential will end when equal access
is offered by individual companies to all
OCCs.

* We clarified that FX customers will
pay access rates at the open end on a
per minute basis, at the level charged to
OCCs, (i.e., a per minute rate computed
by dividing the monthly rate for
equivalent access by 9000 minutes).
Where AT&T obtains switched access
to provide FX service it will pay the
same rate.

* Because expected changes in
treatment of the closed end of WATS
have not been made for purposes of
separations, we modified the access
rules to conform. WATS access lines
will therefore not be treated as Special
Access lines, but in the same manner as
other common lines. Minutes of use at
the closed end of interstate WATS lines
will be counted in calculating and
assessing the carrier common line
charge, the business end user charge
will apply to all WATS access lines, and
no special access surcharge will be
assessed for the WATS closed end.

* We clarified and modified the
application of the $25 Special Access
Surcharge to more closely target private
lines that “leak.” Private line customers
certifying that their private line is not
interconnected with the local exchange
through a PBX or other device capable
of switching traffic to or from the local
exchange will be exempt from the
special access surcharge.

* We clarified that access charges are
not applicable to carriers in the Public
Mobile Service (Part 22 of the
Commission's Rules).

» We reaffirmed our decision to
establish a gradual phase-in of end user
charges for Centrex-Co users.
Accordingly, the end user charge for
“embedded" Centrex lines in place or on
order by July 27, 1983, will be limited to
$2.00 for 1984-85. Only Centrex lines not
in place or on order by that date will be

transition rules that we will be adopting in
supplemental proceedings.

charged the full multiline business rate,
which could be up to $6.00.

* Each of these changes in the Access
Charge Plan and Rules must be given
effect by revisions in the pending access
tariffs.

I1. Discussion

8. As we explained in the
Investigation Order, our goal is to
resolve at least the major issues
necessary to assure that generally
reasonable, workable access tariffs are
in place from the outset. These tariffs
substantially transform the relationship
among telecommunications customers,
carriers and equipment suppliers.
Significant unreasonable or unjust
provisions could have profound effects
on the telecommunications industry and
on the public. At the same time because
of the novelty, breadth, and complexity
of the issues raised by these tariffs, it
may not be possible to resolve all issues
immediately. Actual operational
experience and the rapid changes in
technology and market forces may also
reveal new issues over time.

9. Our approach in seeking to resolve
the major issues in this investigation has
been to direct our attention most closely
to the ECA tariff. There were several
reasons for this, Of the 1540 local
telephone exchange carriers in the U.S.,
1328 joined the ECA for all rates and
regulations as issuing carriers of the
ECA access tariff. Many others,
including 10 of the BOCs, participated in
ECA revenue pools for one or more
groups of rate elements. The ECA tariff
is also the only complete self-contained
access tariff—all local companies
participate in the ECA to recover carrier
common line revenues, as required by
our rules. This element is by far the
largest carrier rate element. Moreover,
the ECA tariff and accompanying
support material were prepared by the
Central Service Organization (CSO),
which is now maintained jointly by the
BOCs, and at that time was a part of the
not-yet-divested AT&T. As a result,
perhaps, of this common parentage, the
ECA tariff was the model for and is
identical in format and structure to the
tariffs of the BOCs, who provide service
to over 80% of all telephone customers;
the BOC tariff regulations and
provisions also are largely identical to
those in the ECA tariff. The other,
independent telcos employ provisions
which depart somewhat mare widely
from the pattern of the ECA tariff, but
those tariffs also are most often either
identical or at least similar to the ECA's.
An evaluation of the ECA tariff, in short,
will constitute an evaluation of the great
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majority of the terms and conditions of
virtually all access tariffs.

10. The filed tariffs do differ from the
ECA tariff, and among themselves, in
one very important respect: the rates.
These differences are often substantial.
Rates for identical special access
elements, for example, vary by factors
as great as a hundred times or more. We
cannot with complete reliability judge
the reasonableness of one carrier's rates
from those of another. Costs of local
exchange companies may differ
substantially even for identical facilities
or services because of the longer
distances and lower relative demand
factors in less populated or less
accessible areas, different salary
schedules in different parts of the
country, variations in the vintage and
types of equipment, and other factors.
Nevertheless, the ECA's rates and rate
development do provide a useful
starting point for considering all the
proposed access rates. The ECA
averages costs for many different telcos
subject to a wide range of cost factors,
including for some rate elements both
BOCs and large and small independents.
The methodology used by the ECA is
both similar to that employed in other
filings (particularly the BOCs) and
generally more completely described.
Our conclusions on the validity of that
methodology and its correspondence
with the access rules, the
Communications Act, and the policies
we have developed to implement it will
apply in large part to the other filings.
Such conclusions will be useful
benchmarks for analysis of all access
tariff rates.

11. The analysis of the ECA rate
methodology and the actual rates
themselves is presented in the next
section. This is followed by a
corresponding analysis of the rates
proposed in the other access tariffs, a
description of our evaluation of the tariff
provisions and regulations, a discussion
of miscellaneous issues, and specific
requirements for the refiling of tariffs to
correct the errors and deficiencies we
have identified. In the appendices, the
bulk of this order, we provide further
information on the rates and a section-
by-section analysis of the ECA tariff
with specific directions for needed
changes in tariff language and other
further action by the local telcos.

III. ECA Rates

12. The filed ECA rates were
developed based on the Access Charge
and First Reconsideration Orders. Thus
changes in some of the filed rates will be
necessary to implement and reflect the
Second Reconsideration Order. With the
deferral of the residential and single line

business end user charges, the carrier
common line rate element will
presumably increase to recover this
shortfall. The flat monthly rate for
ENFIA-type access for OCCs may
require adjustments in other carrier rate
elements. Other rates, such as Special
Access, may be indirectly affected
because of shifts in demand caused by
other rate changes and the revised
application of Special Access
Surcharges. We have also concluded
that rate structure changes are needed
for some service categories, notably
Special Access. We expect, accordingly,
that many of the pending rates filed in
the ECA and other tariffs will require
revision.

13. We can, nevertheless, review and
evaluate the proposed cost and rate
development, including many individual
rates which are not likely to change
substantially, in order to determine the

' reasonableness of the methodology and

support information used in the pending
filing. To the extent the methodology is
reasonable and information filed in
support adequate, only incremental
adjustments to the pending tariffs and
filings may be necessary under the
Second Reconsideration Order. On the
other hand, should we identify problems
with the pending filings which require
changes in either the basic methodology
or the justification and support, the filing
carriers will be able to make needed
corrections at the same time that they
perform the analysis and revisions
occasioned by the Second
Reconsideration Order. Our immediate
review and resolution of fundamental
cost and rate development issues should
permit reasonable access rates to
become effective at the earliest possible
date.

14. Although we have mandated some
important aspects of access cost
identification and rate development in
Part 69 of our Rules, the process is
nonetheless exceedingly complex,
requiring massive amounts of data,
complex procedures to allocate raw
expense and investment figures to
specific cost accounts, the separation of
costs between intrastate and interstate
categories, the distribution of interstate
costs among particular services in an
equitable manner, and the development
of demand estimates. In the present
case, this process is complicated by a
further order of magnitude, because it
involves all separated interstate costs,
all local telcos, entirely new procedures
replacing the settlement and division of
revenues processes, a wholly
restructured industry, thousands of
individual rates (many of them for
restructured services filed in federal

tariffs for the first time) and 76 separate
filings. In the specific case of the ECA
tariff, each rate is based on costs
aggregated from over 1300 different local
telcos.

15. Each of these tariffs must carry out
the carrier's overall obligations under
the Communications Act and implement
the specific requirements of our rules.
Under section 201(b) and 202(a) of the
Act, 47 U.S.C. 201(a), 202(b), all charges
must be just, reasonable, and not
unreasonably discriminatory or
preferential. The Part 69 Access Rules
seek to accomplish this by requiring that
costs as derived from Separations
Manual accounts be distributed to
specific, identified rate elements and
categories, These rules do not, however,
address the issue of the reasonableness
of the amounts claimed by telcos as
overall system or separated interstate
costs. Section 61.38 of our Rules
specifies the material which must be
submitted in support and justification of
new and changed tariff material,
including economic data and
information. In the case of a proposed
rate increase, the data must be in
appropriate form to serve as the
carrier's direct case in the event it is set
for hearing. The burden of proof at any
such hearing involving a proposed rate
increase is upon the carrier. 47 U.S.C.
204(a).

A. Development of the Overall Revenue
Reguirement in the ECA Tariff Filing

16. The starting point for developing
or reviewing a rate filing is establishing
an overall revenue requirement. A
carrier is entitled to charge rates which
recover allowable expenses and a
reasonable return on the investment in
property used and useful for service to
the public. This amount is the revenue
requirement. For Switched and Special
Access services, we have allowed telcos
a revenue requirement based on a
12.75% return, equal to that allowed
AT&T for its interstate and foreign
operations since 1981. This is higher
than the achieved return of AT&T while
it was operating in partnership with the
BOCs and the independent telcos before
divestiture.

17. Because the ECA itself is not a
carrier, its tariff is based on cost
information submitted to it by local
telcos with respect to the ECA rate
element pools in which each
participates. To develop these costs the
ECA directed data requests to the
telcos, separately tailoring requests for
BOCs, cost schedule independents, and
average schedule independents. The
major part of the costs thus developed
are taken from the BOCs' reports. For
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example, of overall common line rate
elements, $8.53 billion of the claimed
$10.8 billion revenue requirement, or
79%, was attributable to the BOCs. Of
the remainder, $1.93 billion (18%) was
for cost schedule independents, and

$347 million (3%) for average schedule
independents. Possibly because the ECA
tariff was prepared by the Central
Services Organization (CSO) of the
BOCs, the BOC revenue requirement
figures were accepted by the ECA. The
ECA simply used the overall interstate
revenue requirements claimed by each
of the BOCs in their individual filings for
its development of the ECA rates.® To
evaluate the claimed ECA revenue
requirement, we must therefore examine
the revenue requirements claimed by
each BOC.

18. These requirements are presented
in essentially identical fashion in each
of the 20 BOC filings.* In each case, the
claimed revenue requirement is stated to
be the company's estimated 1984
“budget view", that is, the company’s
“best estimate of future costs” (e.g., New
York Tel., Vol. 1, p. 3-2). The budget
view is a list of approximately 59 items
relating to unseparated investment,
expenses, taxes, and reserves listed in
workpapers. However, no
documentation is presented to explain
the source and development of the
budget view figures. Although the
Budget View is the source for all the
fxgures which are used to derive
interstate amounts, and thus the basis
for all the access costs and rates, the
discussion of the budget view occupies
less than two and a half pages in each
BOC filing. The following quotation
states the main point presented in these
pﬂg(fSZ

These estimates (i.e., the budget view) are
consistent with the principles and procedures
outlined in the modified Plan of
Reorganization (POR), which implements the
Modification of Final Judgment (MF]). As
such they reflect the estimated financial data
subsequent to transfer of assets and
personnel to various units of post-divestiture
AT&T. (Vol. 2-1, p. 2-1 of each BOC filing.)

The budget view figures are then put
through three stages of adjustment and
allocation; (1) they are adjusted to
delete costs associated with (and
recovered from) AT&T-BOC post
divestiture contracts; (2) they are put
into the separations process to derive
detailed interstate category costs; and,
\

* It also proposes a single Transport rate element
father than the separate Common and Dedicated
Transport rate elements required by §§ 69.11 and
89.112 of our Rules, as permitted by our one year
“’H;\'Er of those rules, American Telephone and
Telegraph, FCC No. 83-287, released June 28, 1983.

* Diamond State Telephone, a BOC, filed jointly
with Bell of Pennsylvania.

finally, (3) they are allocated as the
revenue requirement for each access
rate element based on estimated
demand. Those revenue requirement
figures are used by the ECA to calculate
the ECA tariff rate elements where some
or all of the BOCs participate in the ECA
pools; where the individual BOC has not
joined the ECA pool for a particular rate
element, the revenue requirement is
used to derive the rate in the BOC's own
tariff. Various comenters urge that the
revenue requirements thus claimed in
the ECA and BOC support material are
not auditable,not cost supported as
required by Section 61.38, and otherwise
flawed.

19. We discuss first the budget view
figures themselves. SBS contends that
no information at all is provided for the
budget view numbers. MCI and Western
Union believe, based on workpapers,
that the 1984 budget view figures are
derived from 1982 cost data adjusted to
reflect “post-divestiture” conditions, but
that the data and mechanism used are
not presented or adequately
documented.

20. In reply, the BOCs and CSO state
that the 1984 budget views are based on
1982 accounting records, adjusted for
growth to 1984 levels and for the impact
of divestiture. They contend the
accounting systems used are subject to
continuing FCC review and thus
auditable, and that back-up
documentation is so voluminous as to be
both virtually impossible for the telcos
to assemble and submit and an
intolerable burden on the Commission if
filed. They state their willingness to
supply information or documentation
the Commission may deem essential.
The BOCs assert, however, that
providing the details of the development
of the pieces of the 1984 budget would
impose an enormous burden, without
commensurate benefits, since serious
forecasting errors can be adequately
dealt with by monitoring actual
experience under an appropriate
accounting order.

21. As we pointed out above, the
budget view is of crucial importance in
these filings as the direct basis for the
BOCs' claimed revenue requrements, the
root for every individual rate. It is
additionally important because of the
BOC and ECA "“top-down" methodology.
That methodology is essentially a
mechanism to distribute the budget view
figures by applying first allocation and
then demand factors to derive rate
elements which recover the revenue
requirement derived from the budget
view. Any errors in the budget view
would affect essentially every rate
under this approach.

22. We have examined the BOC
budget views in light of the comments
and reply. As the commenters claim, it is
not possible from these filings to
evaluate or verify the figures in the
budget view. First, the sources of the
budget view figures are not clearly
specified and cannot be checked. The
support material only indicates that the
budget views are 1984 estimates,
without specifying the basis for such
estimates. The BOCs/CSO reply states
that the underlying data used to develop
the 1984 revenue requirement is the
accounting data for 1982 in each of the
exchange carrier filings, derived from
separations data, and that this data was
adjusted by each exchange carrier to
reflect both anticipated growth from
1982 to 1984 and the effects of
divestiture, Yet without specific tracking
of the figures from the 1982 data and
specific explanation and justification of
the adjustments the figures are not
reviewable.

23. The reply suggests first, with
respect to adjustments for divestiture,
that the intense scrutiny by the
Commission and the MF] court in the
course of the divestiture proceeding is
sufficient to assure that the adjustments
to reflect divestiture are correct. With
respect to other adjustments, it urges
that the local telephone exchange
companies (telcos) have no incentive to
overestimate growth in 1984 revenue
requirements, because excess earnings
might be refunded under an accounting
order and the telcos could suffer
diminished credibility with this
Commission.

24. We cannot accept this reasoning
as a substitute for proof. Close scrutiny
now is essential to assure both that
these initial filings are as reasonable as
possible given the substantial changes
in the industry, and that later filings
correctly reflect modifications which
prove necessary. Our responsibility also
is to prevent both inadvertent and
intentional overstatements of the local
companies’ revenue requirements;
reliance on refunds to correct any errors
is an expensive, and undesirable
alternative to identifying and preventing
them.

25. We recognize that the reply is
correct in claiming that a full inquiry
into all the background data,
assumptions, and studies underlying
even the development of revenue
requirement would involve massive
amounts of information. It is said that
support material to reflect divestiture
adjustments exceed 250 pages for each
BOC. It could be impractical or
unproductive to attempt a complete
review of such material. Since all BOC
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filings use a consistent methodology,
which does not appear to be
unreasonable per se, acquiring this level
of detail also appears unnecessary. As
discussed below, we believe that by
requesting specific sample and case
study information, the staff can probe
the filings sufficiently to make an initial
judgment of their reasonableness in
order to determine whether the ECA and
BOC rates, with any necessary
modifications, may be allowed to take
effect in April.

B. Adjustments and Allocations of the
Budget View Figures

26, The supporting documentation and
methodology used to devise individual
rates from the budget view figures, also
are difficult to evaluate. The
agsumptions and estimates applied to
the figures are often not specified or
justified and the process relies on a
series of computer programs which are
not documented and have not been fully
reviewed or approved as accounting
mechanisms.

27. Once the 1984 budget view figures
for expenses, investment and other
categories were obtained, each figure
was divided between the state and
interstate jurisdictions. This involves
three steps. First, 1982 data from the
Interstate Settlement Information
System (ISIS) was adjusted to estimate
what that data would have been if
divestiture had occurred at the
beginning of 1983. These results
(referred to as the “1962 post-
divestitures view"] were used to
develop separations allocation factors.
That is to say, the apportionment
between state and interstate in these
adjusted 1982 figures for each category
was calculated for use as an allocation
factor to be applied to separate the 1984
budget figures for each corresponding
category. Second, non-operational
amounts arising from post-divestiture
contracts between the BOCs and AT&T
were removed from the 1982 post-
divestiture view (e.g., leases to AT&T of
facilities assigned to the BOCs by the
MF] but used in part by AT&T). These
calculations are stated to comply with
the MFJ, but no explanation or
documentation is provided. Third, these
1982 post-divestiture interstate
allocation factors were applied to the
1984 budget view category figures to
develop 58 estimated 1984 expense and
investment figures. These calculations
are shown in the work papers in the
support material. However, in many
cases, where "known future events or
documented trends clearly indicate that
1984 relationships will vary significantly
from the 1982 post-divestiture view
"(e.g. New York Tel. Vol. 2-1, p. 4-6), the

BOCs used other allocations factors. For
example, Pacific Telephone uses
adjustment factors from 1,10 to 1.22 to
increase interstate allocations of Central
Office Equipment (Pac. Tel. Vol. 2-1, p.
5-33). Other adjustments were made to
Traffic, Commercial, and Maintenance
Expenses. New York Telephone uses an
allocation factor of .29 rather than the
calculated factor of .264 for depreciation
and amortization expenses, a revision
which SBS claims adds $19.25 million to
the total 1984 interstate revenue
requirement. Where the 1982 post-
divestiture view figures are not used, in
general no explanation or
documentation of the factors actually
chosen is provided. The commenters cite
in addition numerous specific instances
of mistakes, deletions, indecipherable
material, and other asserted deficiencies
in the ECA and BOC support material.®

28. The 59 estimated interstate costs
derived from this procedure are then
used to determine the access rate
elements using the CSO’s newly
developed Access Charge Analysis
System (ACAS), which consists of 8
subsystems. First, the 59 cost items are
disaggregated into 740 sub-items. This
disaggregation is based on the 1982
separations ratios, adjusted for growth
and divestiture. These adjustments are
not explained and it is not clear what
relation they bear, if any, to the
adjustments used to develop the 1984
budget view. Next, each of the 740 items
is assigned to a Part 69 access rate
element or to a non-access element,
Eight special studies were applied to
determine allocations, primarily
allocations between Switched and
Special Access rate elements.
Investment accounts are multiplied by
the 12.75% rate of return to determine
the return requirement, Z.e., the allowed
profit. A report of these allocations and
calculations is then put through a
computer program to create a revenue
requirement for each of 16 access rate
elements.

29. Commenters contend that the
models and studies used in this system
are not adequately documented. (MCI,
Lexitel, Western Union, ITT, U.S. Tel.)
They note for example that the
adjustments for divestiture and growth
are undocumented and that the
computer programs are new and have
not been reviewed. The BOCs/CSO
reply that a full display of the
underlying details for divestiture

* Although it may be unrepresentative, one
allocation module in New York Telephone’s support
material, cited by MCI, contains unsupported data,
questionable treatment of post-divestiture contracts,
arithmetic errors, unexplained adjustments to
interstate allocations. and missing support
information.

adjustments would be extremely
voluminous, and that it made available
extensive documentation of these
procedures of the allocation process, in
response to a detailed request by
Western Union as early as August 1,
1983 even though all of this material is
not reproduced in the filing.

30. We are sympathetic to both sides
on this point. The CSO did,
commendably, make available extensive
backup documentation before the ECA
tariff was even filed. Nevertheless, as
we discuss below, further information is
needed to evaluate the methods used in
the ECA and BOC filings, Additional
data will also be necessary with respect
to the Special Studies, for which only
cursory documentation is submitted.®
Further information is also necessary to
evaluate the computer programs, see
section 1.363 of the Commission's Rules.
47 CFR 1.383.

31. The final step of the rate
development process was to estimate
demand for the rate element and derive
an initial unadjusted rate—a rate
calculated basically by dividing the
revenue requirement for that element by
the quantity of demand forecasted. This
initial rate was then adjusted to reflect
the “feedback” effect the rate itself and
rates for substitutable services would
have on demand. Based on simple
supply and demand considerations, a
rate increase will tend to suppress
demand, and a rate reduction will tend
to stimulate it. This demand response,
anticipating customer reactions to the
end user rates, is used-to adjust rates
until rates, demand, and costs are
balanced.

¢ The reply agrees with some comments that the
allocation approach apparently used in Special
Study H is incorrect under Section 69.306(g) or our
Rules. The ECA allocated half of the traffic
sensitive costs of Feature Group A (FGA, line-side
ENFIA A type service) dial equipment minutes
(DEMs) in Category 6 Central Office Equipment o
Local Transport, to reflect tandem switching in that
element. Section 69.306(g) provides that all traffic
sensitive COE 6 shall be assigned to the Local
Switching element. The reply agrees that the COE 6
costs allocated to Local Transport should thus be
reallocated to Local Switching, specifically to LS 1
which is the rate element for FGA switching.
Because the ECA filing assigns two DEMs 1o each
FGA access minute (reflecting two dial switch
connections for each line side connection), the
effect would, it is estimated, double the LS 1
element which applies to FGA. Local Transport
rates would not change measurably. As MCI points
out, however, at least some FGA traffic will make a
single local switch appearance, in instances where
a single end office serves both the IC and its
customer. Doubling the access minutes thus
apparently over-allocates costs to LS 1. The reply
suggests that readjustment of the LS 1 rate could be
deferred and we believe such deferral is the better
course for purposes of developing the monthly FGA
rate.
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32. The ECA and BOC demand
methodology parallels the cost
methodelogy, Baseline demand
estimates were harvested from the 10
BOCs who participated in the non-
mandatory carrier's carrier rate
elements in the ECA tariff. Those
estimates of 1984 interstate minute
volumes are said to be based on actual
1982 minutes of use that would have
been subject to interstate access charges
if divestiture had taken place in 1982. No
documentation is provided for these
Corporate Views. The corporate view
figures were then disaggregated into
forecasted access minutes for categories
of service [e.g., intra- and inter LATA,
intra- and interestate, and into mileage
bands) using the LATA Analysis Data
System (LADS) computer program.
Forecasts of other Switched Access,
Special Access and Billing Collection
demand quantities were also developed.
Special Access demand was estimated
from the inventory of private lines in
service in 1982 which were “grown to
1984 levels using broad aggregate
private line service rates.” ECA, Vol. 4,
p. 3-3. A surrogate flat rate for FG A
lines which were not measured [i.e.,
ENFIA and FX/ONAL lines from
switching machines without
measurement capability) was also
computed based on usage data
submitted by the BOCs. Similar demand
data was collected from the
independents.

33. The ECA asserts that there is no
historical demand from which future
access tariff demand can be forecast
directly. Based on certain simplifying
assumptions, however, it developed
forecasts for pre- and post-access
[Eh“rge end user service prices. These
iorecasts (which of course predate
changes mandated by the Second
Reconsideration Order) are as follows
for major services:

PERCENTAGE CHANGE IN SERVICE PRICES
(NATIONAL)

final rates were based on demand
figures derived from this process.

34. An example of this process can be
seen in calculation of the Carrier
Common Line rate element. Initial
estimates of total MTS and WATS
access minutes (excluding closed end
WATS) and OCC minutes, subject to a
65% non-premium discount, were used to
calculate the preliminary Carrier
Common Line rate as follows:

CARRIER COMMON LINE CHARGE

1. Revenue requirement............| $6,902,455.420.

2. Total MTS and open end | 131,358,256,006,
WATS access minutes.

3. ENFIA A, B, snd C OCC
minutes.

4. Premium camer common
line charge L1/(L24(L3
% .85)).

5. Nonpremium camer
common line  charge
(L& BS)

19,481,097 272

$0.0478 per minute

$0.03115 per minute.

(ECA, Vol 3-8, p. 5-9)

The demand response was then
calcalated based on the following
projections of the effect on end user
demand of the per line access charges,
surcharge, and other rate changes: the
total revenue requirement would
increase slightly; demand would decline
for local private lines by 1.11%, for
residence lines by 0.7%, and for business
lines by 0.88%; OCC minutes were
estimated to increase by 5.10% and MTS
and WATS minutes by 4.39%. These
estimates reflect shifts in usage from the
private line services [projected to
experience rate increases) to MTS,
WATS and OCC services (projected to
experience rate reductions.) These
demand responses were then used as
the basis for the final Carrier Common
Line calculation.

CarRrER COMMON LINE CHARGE WiTH DEMAND
RESPONSE

1. Revenue requirement $6,930,015,875.

137,125,148,875

3. ENFIA A, B, and C OCC
access minutes.

20,473,685,625.

Service

Residonce MTS, MTSUK.—— o rreecereeree]
Business MTS, MTS-Uike.

WATS and WATSKS.......cociesccssissmsierioesins
Fivate Lineg

—12.34
-12.34
sl —~ 1555

o +16.0¢

Based on these estimates, estimates of
cross-elasticities of demand for these
Services, and estimates of traffic that
will bypass the local network in 1984,
changes in service quantities from the
1984 baseline forecast were calculated.
The independents were assumed to
closely approximate the aggregate of the
BOCs for the demand response. The

4. P carrier
line charge L1/(L2 + (L3
X .65)).

5, Nonpremium  carrier
common kne charge L4 X
.85,

$0.0461 per minute.

$0.0299 per minute.

(ECA, Vol. 4, p. 8-20.)

35. Our concerns with the demand
methodology are similar to those for
costs. The corporate view from which all
disaggregated demand figures are
derived is said to be "grown" from
actual 1982 demand figures, but the
bases for the growth factors are not
stated or documented. The reply states,
again, that that material would be
extremely voluminous yet the demand

figures are essential to the rate
calculations under the “top down"
methodology. The estimates of AT&T
and OCC minutes of use directly
determine the Carrier Common Line rate
element, as we have seen, as well as the
other usage—sensitive carrier rate
elements. Any error in the demand
forecasts would directly affect the rate.
Cf, AT8T, (DDS), 62 FCC 2d 774, 780-81
(1977). The fact that the demand figures
are based on estimates from the
corporate views, the basis for which are
not stated, is thus of substantial concern
in evaluating the resultant rates. For
example, demand for long distance
telephone service is significantly
affected by overall economic conditions.
Without information on the assumed
status of the national economy it is
impossible to evaluate whether the
projections from 1982 data are likely to
be accurate, or indeed whether they are
reasonable in view of actual 1983 data.
The private line (Special Access)
demand forecasts also are lacking in
substantiation. For example, New York
Telephone (which joined the ECA for
these services) based its estimates of
Special Access rate elements on studies
of its private line inventory dating back
to 1977 and its estimates of 2 and 4 wire
access connections and voice grade
protocol combinations on the views of
panels of experts. (NYT, Vol. 4, p. SAl-
1-2.)

36. We recognize that demand
forecasts inevitably require assumptions
and guesses. We expect these to be
reasonable and educated guesses.
Moreover, substantial changes in the
communications industry and in the rate
elements create specific conceptual
problems here. As the reply points out,
forecasting “is especially difficult here,
where it is necessary to predict demand
under the access charge structure in the
post-divestiture environment." BOCs/
CSC reply, p. [I-61. The ECA and BOCs
have also submitted substantial
amounts of data and background on the
disaggregation of demand. Nevertheless,
because the initial corporate view
figures are unsupported and many
aspects of the disaggregation process
are unclear or based on unknown
assumptions, further information is
necessary. The demand forecasts also
need to be clarified to prepare us to
monitor actual demand and determine
how closely it corresponds to the
forecasts.

C. Switched Access Rates

37. Switched Access services are
those that involve use of local switching
by the telco's end office for access. In
the Second Reconsideration Order, we
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deferred end user charges for residential
and single-line business customers for
Switched Access until June 1985, For the
Switched Access provided to ICs, we
prescribed eight rate elements, to be
assessed where the IC used the service
provided under the element. The ECA
has filed rates for each of these
elements with the exception of Limited
Pay Telephone for which it reports no
service.” These rates are listed in the
accompanying table:

PrOPOSED ECA SWITCHED ACCESS RATES

Rate

$0.0461 per minute
$0.0300 per minute
$0.0070 per minute

$0.0058 per minute.
$0.0090 par minute.
...| $0.0085 per 100 minutes.

$0.4963 per DA call.
.| $0.0020-.0203 per call
(based on distance)

Vanous.mm for recording,
bifing, billing anaiysis, and
biliing information.

The tariff also proposes an additional
nonrecurring Access Connection charge
(which we discuss in the Nonrecurring
Charge section, infra) and other service
and optional charges. There is also a
minimum monthly usage charge.

38. As we discussed in our review of
the overall methodology for allocating
costs, we can not accurately judge the
reasonableness of specific rates without
further information. Moreover, the
changes mandated in the Second
Reconsideration Order will require
adjustment of many of these charges,
and will alter or moot some of the issues
raised by the comments. No definite
conclusions can be made with regard to
these rates as filed. In general, however,
although various questions remain with
respect to assumptions, allocation
methods, and details, the overall
methodology appears to conform to that
prescribed by the Part 69 Rules.

39. Some issues raised by the
comments can usefully be addressed
here. SBS and other commenters assail
the Local Transport rate structure and
choice of mileage bands. SBS contends

7 It also prop a single Transport rate
rather than the separate Common and Dedicated
Transport rate elements required by Sections 68.11
and 69.12 of our Rules, as permitted by our one year
waiver of those rules, American Telephone and
Telegraph, FCC No. 83-287, released June 28, 1983.

that a fairer structure would have a flat
per mile charge rather than the declining
per mile charge as rate bands are
passed which the ECA and BOCs
propose. The BOCs/CSO reply contends
that the proposed structure more
accurately reflects the mix and costs of
transmission facilities used to provide
Transport. We have not determined a
single reasonable Transport rate
structure. Facility costs and types are
likely to vary among carriers and we are
not prepared to conclude that one or
another structure is correct. In the
access tariffs at least three different
approaches are proposed. The ECA and
BOCs as we have seen propose a
declining rate per mile. The GTE
companies propose a flat per mile.
Rochester proposes a flat rate for all
Transport, regardless of distance. None
of these is unreasonable facially, for the
important issue is the underlying costs
of all aspects of Transport, including
general overhead and administrative
costs, the nature of the facilities
network, and the cost characteristics of
the facilities. We will allow each of
these approaches to be used pending a
determination of a preferred or optimal
rate structure.® We are concerned,
however, about the choice of rate bands
and the associated rate jumps in the
ECA tariff. The “0-1 mile” band is quite
small and the rate increase abrupt, 120%
for an extra mile or more. The rate
increase from the 1-8 to the 8-16 band,
by contrast, is only 15%. We are
requesting further justification for the
specific rate bands. See Appendix D,
Section 6.

40. Some commenters urge that the
cost of nonchargeable options available
only to AT&T to provide WATS should
be made chargeable features, or should
not be provided solely to AT&T at all.
While we agree that the optional
features for WATS (such as blocking
and screening) should be accurately
assessed to that service, and probably
unbundled eventually, it appears that
facilities limitations in this as in other
cases prevents making these features
available to other ICs immediately. We
also have no specific basis for
concluding that the costs of these
options are not recovered from the
overall charge.

41, Significant rate variations do
exist among the Switched Access rate
elements filed by various carriers,
although not nearly as extreme as the
variations among Special Access rates.
Changes will be required in many of
these rates to comply with the Second
Reconsideration Order and this order.

* We grant Rochester's request for waiver pending
further consideration of this issue.

Given the substantial changes in the
industry, the difficulty of projecting
costs and demand, and the need to
establish initial access charges, we
believe generally that it will be
preferable to allow Switched Access
rates to become effective if not
obviously unreasonable and if adequate
information is provided to understand
their development. Monitoring of the
effects of the rates should be more
practical and effective than attempting
to fine tune these rates initially.

D. Special Access Rates

42. Special Access includes a variety
of services and facilities which we have
included in the access charge plan so
that the divested BOCs may offer them
under access tariffs as mandated by the
MF]J. These include segments of
interstate or international private lines,
ranging from telegraph grade and voice
grade to high capacity analog and digital
channels. Neither the access charge plan
nor the MF] requires changes in the
rates, rate structures or provisions
currently applied to these services, with
certain limited exceptions.® Although we
contemplated that Special Access could
be unbundled into several separate
subelements, we did not specify a
structure. We emphasized, however,
that the subelements must be consistent
with applicable Commission rules and
decisions and that we would scrutinize
carefully the choice of subelements and
data to ensure compliance with the
Communications Act. First
Reconsideration Order, para. 12 and
§ 69.113(d) of the Commission's Rules.

43. The Special Access portion of the
ECA tariff is 230 pages long and lists
hundreds of separate rates plus
extensive technical material. It is the
most controversial section, Commenters
point out that the rate structure'is totally
changed and the rates generally
increased substantially from existing
rates for these facilities. Rates in many
cases are 200 to 400% higher. Rates for
identical facilities also vary
substantially, by factors of a hundred or
more in some cases, among the various
access tariffs. Ordering requirements are
more onerous and associated
nonrecurring charges are also subject to
dramatic increases.

44, The ICs (except for AT&T)
currently obtain these facilities under

*The tariffs must implément the MF] with respect
1o LATA boundaries and the offering of services 1o
ATS&T on the same terms as other ICs, The tariffs
must also apply the Special Access Surcharge we
developed to recover a reasonable contribution 10
local exchange revenues from unmeasured traffic
which “leaks” into the local exchange by means of
PBXs and other switching devices.
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the various BOC tariffs providing
Facilities for Other Common Carriers
(OCCs), filed in the mid-1970s to
implement the Docket 20099 Settlement
Agreement. Because of the basic
changes in the rate structure it is
impossible to compare rates directly—
there are no comparable rate elements.
Comparing typical channels indicates
the magnitude of the proposed increases

as they would be experienced by the ICs
and, since these charges are generally
passed through directly, by the ICs’
customers. For a two wire voice grade
local loop from an end user to an IC
within the same wire center the price
would increase by from 117 to 855% in
selected BOC filings, and the total cost
from current rates as low as $4.20 to
proposed rates as high as $80.20.

CURRENT AND PROPOSED MONTHLY SPECIAL ACCESS CHARGES: TWO-WIRE VOICE GRADE
INTEREXCHANGE, INTRA-WIRE CENTER—3 AIRLINE MILES; ZERO SPECIAL TRANSPORT

PA SD CA

NY ™
(ECA) | ECay | " 2

Current OCC
Proposed SA
Parcent ir

ges, total
total
ges,

4.20 12.83 51 8.40
26.44 6139 | 6138 | 3296| B80.20
530% 217% 545% | 855%

Other facility arrangements would
experience similar or greater rate
increases. It appears to be the case that
virtually all Special Access loop rates
would at least double in price and many
would increase 8 times or more.

45. The proposed rates also vary
enormously from one tariff to another.
The two-wire special access line (SAL)
rate element is $9.39 for South Dakota,
$34.28 for the ECA and $58.50 for the
District of Columbia. The four-wire SAL
varies from $26.50 in Missouri to $74.81
in D.C. Other charges are far more
widely split, C-type conditioning which
costs $.42 in Delaware and $1.15 in Ohio
costs $15.38 in Maryland and $45.12 in
California. A NO/NO voice grade to
telex facility interface which is less than
a dollar in 5 states ° costs over $10 in
ECA regions and three other
jurisdictions. '™ See Appendix A which
summarizes selected Special Access
rates,

46. Individual customers report similar
Increases. Dow Jones states that rates
for local connections in its private line
network will increase by 152 to 551%, its
installation charges by 580 to 2000%, and
ils overall yearly costs for local loops on
one multipoint circuit from $3.4 million
10 2 miniraum of $8.6 million. The
American Library Association states
that the cost of private lines used to
dccess the largest bibliographic data
base would be increased by 60 to 84%
and that an increase of this magnitude
could threaten the viability of many
h})rary databank systems. Western
Union calculates that its monthly
charges for Special currently to $36
million, an increase of 1800%. Some of
\

"“Missouri $.60; Ohio {Ohio Bell] $.64;: Nebraska
“nd Wisconsin $.92; and Delaware $.95.
.. District of Columbia $11.90; Idaho (Pacific
S‘.l:; ;‘;‘“"9' Bell) $12.10; ECA $13,30: and Washington

its individual circuits would experience
rate increases as great as 11,000%. The
effect of passing through these charges,
it estimates, would be a 40% increase in
its telex rates, which would cause a
drastic shrinkage in its subscriber base.
It estimates that 50% would discontinue
telex service, especially because
AT&T's competing Dataphone service is
scheduled to decrease in price. Western
Union asserts that if the Special Access
charges proposed by the ECA and the
BOCs is permitted to take place, it will
seriously threaten the viability of all
non-AT&T services employing Special
Access facilities.

47. The comments argue strenuously
that these major rate increases are
unreasonable and unjustified, based on
inflated or misallocated costs, flawed or
undocumented studies, and a
discriminatory rate structure. They
contend that the telcos have failed to
bear the burden of proving that the rates
are cost justified. They urge the
Commission to hold unlawful and cancel
the proposed charges, or at the very
least phase in the increase over an
adequate transition period. The BOCs/
CSO reply defends the overall allocation
of costs to Special Access and the
particular approaches to disaggregate
those costs to Special Access rate
elements. It defends the variations in
loop and other costs on grounds that
costs vary significantly among
jurisdictions and costs also are affected
by the extent to which AT&T is
colocated with an exchange carrier. For
example, it cites figures indicating that
composite N- and T-carrier unit
investment costs are 80% higher in
Arizona than in Georgia. It does not
dispute the rate increases calculated by
the commenters, but argues that short
haul channels have been underpriced in

comparison to longer haul and that the
filings correct this.

48. As we discuss in detail in
Appendix B, with respect to Section 7 of
the tariff, we have concluded that the
proposed Special Access rate structure
is unreasonable, discriminatory, and
violative of Commission decisions and
policies. The filed structure will
therefore have to be replaced. The
proposed nonrecurring charges are also
unlawful, as we discuss in the next
section. We also have inadequate
information upon which to judge the
reasonableness of the overall allocation
of costs to Special Access by way of the
budget and corporate views or the
specific allocation of costs to Special
Access services. The shift of WATS
closed end loaps to Switched Access
will also cause significant changes in
Special Access costs. It is apparent as
well that additional information will be
necessary in to understand the bases
and justification for the proposed rate
changes. The magnitude of the increases
makes it clear that the telcos are
proposing to radically change the
manner in which local private lines are
priced and provided. While we
recognize that even large precentage
increases may be justifiable in those
instances where rates have not changed
over a long period of rising costs, the
present filings provide virtually no
information on these matters.

49, it is clear from these
circumstances that the Special Access
section must be substantially replaced,
at least to correct its structure. Further
information and, most likely, a further
investigation will also be needed to
probe the development and justification
for these rates. Although we could adopt
the suggestion of some of the
commenters and prescribe the
continuation of the OCC Facility Tariff
rates until an acceptable lawful filing
can become effective, or require the
filing of a “baseline” Special Access
tariff which implements only changes
necessary to implement access charges
and divestiture {proposed by the
National Association of Broadcasters.
and other parties), or extend the
suspension period an additional two
months while we investigate Special
Access [proposed by Western Union),
we have decided to defer the possible
application of some or all of those
approaches at least for the moment.
Because a new Special Access section
will be necessary in any event, and we
wish if at all possible to implement a
complete access tariff by our April 3
target date and avoid the need to extend
the BOC-AT&T contracts any further
past the January 1 date of diyestiture,
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we will give the telcos an additional
opportunity to file Special Access
provisions which can be allowed to go
into effect April 3. The filing must
explain fully the basis for any change in
rates proposed, not just the top-down
allocation process described in the
present filings and the overall projected
revenue changes which the carriers will
experience. We will scrutinize the
proposed filings carefully within the
notice period to determine whether they
may be allowed to become effective.

50. Some commenters argue that there
is an independent legal ground requiring
rejection of the Special Access rates,
arising from the Docket 20099 Settlement
Agreement. Pursuant to that agreement,
AT&T and the BOCs filed the OCC
Facility tariffs and agreed also that
during an interim period they would
make changes in the rates only upon 6
months’ notice (including any period of
Commission suspension) and supported
as required by Part 61 of the
Commission’s Rules.!! The interim
period ends when the revised rates
become effective. Western Union
contends that the support information
filed does not comply with Part 61 and -
that the “outrageous multiplicity” of
rates indicates that the numbers must
simply have been made up. It argues
that part of the bargain in the
Agreement was that the rates would be
cost supported, and that this bargain
circumscribes the normal discretion of

-the Commission in rate setting matters,
citing MCI Telecommunications Corp. v.
F.C.C., 665 F.2d 1300 (D.C. Cir. 1981). We
differ somewhat in our view of the
Agreement, which we believe does not
limit the Commission's discretion. The
Agreement provides only for longer than
normal notice and the support
information normally required under
Part 61. The OCCs will have received
the required six months' notice by April
3 and substantial cost support, including
specific information on the costs of
providing OCC and ENFIA facilities for
1982, the most recent calendar year for
which data are available. This is all the
parties bargained for. What they are
now entitled to is the same as any other
party or member of the public—that the
Commission will carry out its duties to
ensure just and reasonable rates. By
suspending and investigating the filings
we have sought to carry out these
duties. We will seek to probe the
support information further to determine
whether the further Special Access filing
is lawful, but the rights of parties under
the Settlement Agreement will terminate

‘1 AT6T, 47 FCC 2d 660 {1974), 52 FCC 2d 727
(1975), aff'd sub nom. Carpenter v. FCC, 539 F.2d 242
(D.C. Cir. 1976).

by operation of that Agreement when
Special Access rates become effective,
either under section 204 of the Act or
further Commission order.

E. Nonrecurring Charges

51. The Access Charge Rules and
Orders provide no specific directions for
nonrecurring charges (NRCs) to cover
the planning, development and
installation of facilities. We decided to
scrutinize such charges carefully when
filed and, if necessary, develop
guidelines for costs that may be
recovered from such charges. Firs¢
Reconsideration Order, para. 145.

52. For Switched Access, the major
NRC is the Access Connection rate
element. This is essentially an
installation charge. The ECA explains
that the NRC cost “covers the activities
required to negotiate and process the
service order, design the circuit, assign
equipment and facilities, and install the
service between the IC and the entry
switch.” To compute the revenue
requirement to be recovered by this rate
element, the ECA and BOCs
disaggregated these upfront costs from
other costs of Local Transport. The
charge for Access Connections is based
on the capacity ordered, measured as
Busy Hour Minutes of Capacity
(BHMCs).*2 The proposed ECA rate is
$10 per BHMC, Since a voice grade line
is considered to represent capacity of 30
BHMCs, the Access Connection charge
for a voice grade local loop would be
$300. Channels of higher bandwidth
would have correspondingly higher
charges. This charge varies substantially
among other telcos. Among the BOCs
who have not joined the ECA for
Switched Access, the lowest charge is
$6.08 in Michigan. The highest is Bell of
Pennsylvania which would charge $17.78
in Pennsylvania and $48.96 in Delaware.
A comparison of the proposed ECA rate
with selected BOC and independent
company rates is presented in the
following table:

Access Connection Rate Element per BHMC:
Selected Exchange Carriers

ECA
Rochester.,
Ohio Bell
Beil of Penn
United Tel.—Ohio
New Jersey Bell
Illinois Beil
Pacific Tel

Other NRCs apply to performance
options.

53. The rationale for basing the
nonrecurring Access Connection rate

$10.00
None.
10.00
17.78
1.00
11.41
12.59
15.37

12 The busy hour is defined as the average time-
consistent busy hour for the highest twenty
consecutive business days in a calendar year.

element on BHNCs given by the carriers
is that the MF] requires of the BOCs that
"the charges for delivery or receipt of
traffic of the same type between end
offices and facilities of interexchange
carriers within an exchange

area. . . shall be equal per unit of
traffic. . ."” MF]J, 552 F. Supp. at 233-34.

54. Many of the comments vigorously
oppose the Access Connection charge,
arguing that it is exorbitantly high to
recover the costs associated with
ordering and installing service, that the
methodolgy used is flawed and
arbitrary, and that the wide variation in
charges demonstrates the lack of
justification for the proposed charges.

55. We have examined the support
information and conclude that the
development of the Access Connection
costs and rates is seriously flawed and
lacking in adequate support. First,
conceptually, we should point out that
while nonrecurring costs can generally
be more efficiently and equitably
recovered by nonrecurring charges, if
those charges accurately reflect costs,
this is not essential; nonrecurring costs
need not be charged separately. Some or
all of those costs dre often included in
the overall costs recovered by the
monthly rate for the service, in this case
Local Transport. We did not require that
Local Transport costs be disaggregated,
nor is it always easy to separately
identify those costs which are part of
overall operations and those which
should be assigned to individual service
requests. Several of the independent
telcos have, for example, proposed no
Access Connection charge for Switched
Access.

56. In addition, the rationale for
assessing the Access Connection rate
per BHMCs is unpersuasive. The only
basis cited is that the MF] requires it. In
fact, however, the MF] provides no
apparent support for BHMCs, as Allnet
for example points out. The MF]
requires that the rate for local transport
shall be equal per unit of traffic for all
ICs. The Access Connection charge, by
contrast, imposes a rate for local
transport costs per unit of installed
capacity. The difference is substantial,
particularly in its effect on the rates
charged to AT&T and competing ICs.
AT&T will pay no Access Connection
charges for the capacity in place to carry
its traffic; it will pay only a rate based
on use, per minute of traffic, The newer
ICs, who will be initiating or expanding
their networks, will require more
installation and rearrangements. They

* will thus be likely to pay greater relative

shares of any charge based on capacity
and will, in addition, pay the same per
minute charge for traffic.
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57. Even if the MFJ supported use of
BHMC, the carriers would still be
required to demonstrate that the
practice is consistent with the
Communications Act and Commission
rules, policies, and requirements. The
distribution of nonrecurring costs by
rates based on BHMCs, however, is
unreasonable as a form of equitable cost
recovery. It is unlikely that all the up-
front administrative and technical costs
of beginning transport service are
related in any direct way to the capacity
ordered. Many of the functions are likely
to be identical whether the order is for 2
circuits or 200. Other costs, such as
installation costs, where not already
recovered in usage rates, may well be
higher when greater capacity is
installed, but probably not in direct,
linear proportion. It may, for example,
be little more costly to connect one high
capacity channel than one voice grade,
and it probably is not ten times as
expensive to connect ten circuits as it is
lo connect one. Setting nonrecurring
charges on the basis of BHMCs ignores
these actual cost considerations. While
some averaging of costs by setting NRCs
on the basis of the size of an order might
be reasonable, an explanation and
justification would be necessary. Here
the only justification is the apparently
baseless one that the MF] requires it, '

58. The actual methodology used to
establish the revenue requirement for
nonrecurring costs is also of serious
concern. As in the case of other aspects
of cost development, the ECA uses the
BOCs" methodology, studies, and actual
figures. Yet because of the variations
and gaps in these methods, and differing
adjustments, the figures and results
fppear to be highly unreliable. A similar
approach was used for Special Access
nonrecurring charges, and it has similar
problems. An analysis of the
tonrecurring charge cost and rate
development is included in Appendix A.

59, In summary, we find that the rate
Structure proposed for Access
Connections, which bases the rate on
BHMCs ordered, is unreasonable.
Although a nonrecurring charge which
better expresses up-front costs could be
reasonable, we also conclude that the
development of the nonrecurring costs in
~ the present ECA and BOC filings is

nevertheless inadequate as a basis for
such charges. Based on these
—————

The failure of BHMC pricing to reflect
honrecurring costs also has a snowball effect on
other provisions in the ECA and BOG tariffs.
Nunrm:un-ing charges are $hed generally as a basis
far talculating rearrangement, move, and
';i‘"“('liz\tion charges, and short notice-short
tration surcharges. To the extent that BHMCs do
0l correlate with nonrecurring costs, these other
fles are also likely to be distorted.

conclusions, and the need to bring
workable Switched Access rates into
effect as soon as possible, we are
directing the ECA and BOCs to
eliminate the Access Connection
element for switched access. On an
interim basis, carriers may recover
nonrecurring Local Transport costs in
either of two ways. First, the legitimate
costs which the ECA and BOCs
disaggregated from the overall Local
Transport revenue requirement may be
recovered by inclusion in the Local
Transport rate element. Second, while
we will consider proposals for other
nonrecurring charges in future filings, on
an interim basis, for purposes of the
tariff filings we are ordering in this
decision, any nonrecurring charge for
Switched Access shall be no higher than
the existing charge under the OCC
Facility tariffs. This will allow the status
quo to continue and a reasonable
opportunity to consider other proposals
under normal notice periods. Carriers
wishing to propose such charges must
specifically reference the charge and its
application from the corresponding OCC
tariff in their support material.

F. Section 61.38

60. Section 61.38 of our Rules specifies
the material to be submitted in support
of tariff offerings.** For changed matter,
this includes a cost of service study for
all elements of costs for the most recent
12 month period. (Section 61.38(a)(i), 47
CFR 61.38(a)(i).) The ECA and BOCs did
not submit a general cost of service
study with their filings,!* stating that
the rates filed are for new service
offerings. They also contend there is no
experience with the filed access rates
from which to develop a study, and that
the complete restructuring of access
terms and conditions would render the
attempt to develop one impossible or
meaningless. ITT contends that access
service is not new, but a repackaging of
an old service which requires a past
vear study.

61. We believe that the ECA and
BOCs are correct that a past year cost of
service study would be burdensome and
of little value given the major changes in
services, arrangements, and the carriers
themselves, We are, however, directing
an information request to carriers which
we hope will elicit comparable
information in a more useful form.

!4 Section 69.1(b) of our Access Rules expressly
provides that access tariffs be filed and supported
as provided in Part 61. which includes Section
61.38.,

18 The BOCs did submit historical information for
1982 on ENFIA and OCC facility costs.

G. Conclusions on Rates and Rate
Methodologies and Further Information
Requests

62. Our review of the ECA and BOC
filings reveals no unacceptable
approaches in the cost and rate
methodology. A “top-down' approach is
not unreasonable per se; there are
various cost and rate development
methodologies which may be acceptable
to develop costs and rates. The chosen
apprach also corresponds to that
anticipated in our Part 69 rules,
including the use of 1984 estimates (e.g.,
section 69.502(a), 47 CFR 69.502(a)), the
use of Separations Manual procedures
to assign cost elements, and the
calculation of specific Commission-
designated rate elements. The ECA and
BOCs have also submitted subtantial
support information, which for the most
part appears to describe adequately the
process as a whole and its specific
stages.

63. Nonetheless, the filings do present
substantial problems and issues which
lead us to conclude that further
information is needed before we can
conclude that the tariffs should be
allowed to become effective. As
described above, the budget views, of
which the rates and rate levels are
direct mathematical descendants, are
undocumented, It is impossible to judge
their initial reasonableness, nor will we
be able to identify how closely they
correspond to actual operational
experience. The company view used to
project demand is similarly
undocumented, and equally important.
In the absence of further information,
we cannot evaluate the basic
assumptions determining the filed rates.
Because no comparisons with past rates
are provided, we also cannot accurately
assess the changes which these filings
represent fon telcos, ICs, and customers.
In addition, the many assumptions,
judgments and estimates used
throughout the cost development
processes present formidable problems
to both initial and continuing review.

64. Our goal in this investigation
remains to resolve the major issues
necessary to assure that the initial
access tariffs are generally reasonable,
Although further information is needed,
we believe that a limited information
request to clarify and test the major
assumptions in the ECA and BOC filings
and fill in important gaps will allow us
to meet this goal, if the information
confirms the reasonableness of the
filings. The Common Carrier Bureau is
accordingly preparing a letter describing
the necessary information to be supplied
by tie ECA and BOCs with revised tariff -
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filings implementing revisions mandated
by the Second Reconsideration Order
and other sections of this order. The
letter requests primarily additional
specific information on the budget and
corporate view figures and assumptions,
plus further details on the methodology
as it was applied in practice by a
specific BOC. Because a single overall
methodology was used, this case study
should provide useful insight into the
process without unmanageable and
unnecessary submissions. One
exception to this approach is for the
Information or Directory Assistance rate
element. We are requiring additional
information on local and state rates and
costs for directory assistance in order to
develop data to consider issues of costs,
potential discrimination, and the likely
advantages of a phase-in for long
distance directory assistance charges.

65. The information request should be
useful in preparing us to monitor the
effects of the access tariffs on customers
and the extent to which operational
experience corresponds to the
projections on which the rates are
based. Some of the commenters have
also suggested that we establish a
specific monitoring plan for this
purpose. We believe this is desirable,
particularly in view of the major
changes in the industry resulting from
divestiture, the changes in relationships
which will result from access tariffs, and
the responsibility we have assumed to
assure that the access charge process
accomplishes our goals. Accordingly, the
Bureau is directed to prepare a further
information request to monitor how
closely the telcos meet the projections
on which their rates are based and what
their actual numbers are.

66. If we are to avoid additional delay
in the effective date of access tariffs, the
filing schedule we establish must
necessarily be more limited than we
prefer. The carriers will require time to
make changes to comply with this order
and the Second Reconsideration Order.
We will require sufficient notice
between the filing and scheduled
effective dates to verify such
compliance. This filing schedule is set
out in the conclusion of this Order. With
respect to the costs and rates, it is
particularly important that telcos
comply fully with this information
request and that necessary rate changes
are properly filed. Failure to comply
fully will of course require further delay
in the effectiveness of the tariffs of non-
complying carriers.

IV. Tariff Provisions and Regulations

67. Our review and investigation of
the access tariff provisions—the
regulations, restrictions, format, *

structure and other non-rate aspects of
the tariffs—have been directed to assure
both their general justness and
reasonableness and their compliance
with Commission rules, orders, and
policies. Tariffs are required to show, in
schedules open to public inspection, all
charges and the classifications,
practices and regulations affecting such
charges. Section 203(a) of the Act47
U.S.C. 203(a). Unjust or unreasonable
terms and conditions, unreasonable
discrimination or preferences are
forbidden. Section 202(a), 47 U.S.C.
202(a). A tariff states the terms of the
contract for service the carrier offers to
all eligible members of the public.

68. That offering must comply with
both technical and substantive
requirements. Technically, under Part 61
of our Rules, the tariff must contain
"clear and explicit terms regarding rates
and regulations * * * so as to remove
all doubt as to their proper application."
Section 6155(f), 47 CFR 61.55(f). All
rules, regulations, exceptions and
conditions are to be clearly stated,
section 81.55(g), 47 CFR 61.55(g), and all
charges stated in a simple or systematic
manner, section 61.55(h), 47 CFR
61.55(h). The tariffs must comply with
these and the other filing, format and
content requirements in order to ensure
that their terms are explicit,
understandable, and reviewable.

69. Substantively, the access tariffs
must properly carry out both the Part 69
Access Charge Rules and other
Commission orders and policies. A
fundamental Commission goal is to
foster a competitive market, open to all,
for communications services and
equipment. Tariffs, may not generally
prohibit or restrict resale, AT&T v. FCC,
572 F.2d 17 (2d Cir. 1978), cert. denied
439 U.S. 875, or the interconnection of
equipment, Carterfone, 13 FCC 2d 420,
14 FCC 2d 471 (1968), or services, AT&T,
Interconmnection of Private Line
Services, 60 FCC 2d 839 (1976).
Customers may use communications
services in any way which is privately
beneficial, so long as it is not publicly
harmful, and the burden of
demonstrating public harm is on the
carrier proposing the restriction, Hush-
A-Phone Corporation v. U.S., 238 F.2d
266 (D.C. Cir. 1956), Carterfone. A
carrier also may not have different
tariffed rates for like service, absent
justification for applying different rates,
Western Union International, Inc., v.
FCC, 568 F.2d 1012 (2d Cir. 1977), cert.
denied 436 U.S. 944 (1978), American
Trucking Ass'n v. FCC, 377 F.2d 121
(D.C. Cir. 1966), cert. denied 386 U.S. 943
(1967).

70. Based on the record in a notice
and comment investigation such as this,
if we conclude that a tariff charge,
classification, regulation, or practice is
or will be unlawful, we may, within the
broad limits of our discretion, select
from a number of options to remedy the
defects. We may, for example, prescribe
reasonable provisions, section 205(a), 47
U.S.C. 205(a) and section 201(a), 47
U.S.C. 201(a), direct the carrier to file
revisions correcting the unlawfulness,
National Association of Motor Bus
Owners v. FCC, 460 F.2d 561 (2d Cir.
1977), or take such other action not
inconsistent with the Act as may be
necessary to exercise our functions. Sec.
4(i), 47 U.S.C. 154(i) Lincoln Telephone
and Telegraph Company v. FCC, 659
F.2d 1092 (D.C. Cir. 1981). We may
institute broad policy changes while
leaving fine-tuning for future
proceedings, ATéT v. FCC, 572 F.2d 17
(2 Cir. 1978), cert. denied 439 U.S. 875,
cf. WJG Telephone Company v. FCC,
675 F. 2d 386 (D.C. Cir. 1982).

71. Our section-by-section review of
the ECA tariff, the comments, and the
reply is presented in Appendix D. These
findings, both in the overview and
individual modules, constitute the bulk
of our decisions and orders. We have
attempted to review all sections of the
tariff, but have not listed all necessary
changes. Where changes in other
sections are necessary to conform to the
decisions in an overview or specific
section, these also are required. Overall,
the ECA tariff appears to be a functional
vehicle for implementing access charges,
although changes will be necessary to
implement the Second Reconsideration
Order. Many of our comments and
directions are editorial in nature, to
eliminate ambiguity or duplication, or to
obtain further explanation. In other
circumstances, we might have been able
to remedy these problems informally in
the course of the tariff review process.
However, we also find that numerous
specific provisions and a number of
important segments of the tariff are
unreasonable or unjustified. This is
particularly true in areas for which the
Commission did not draft specific rules,
but left implementation to carrier
initiative and close scrutiny in the tariff
review process.

72. In each case, where changes
proved necessary, we have sought to
select the most appropriate remedy
within'the span of our authority and
discretion, balancing the needs of telcos
equipment vendors, and customers. In
some cases we have deferred action 10 3
later proceeding, for examply by
requiring the carrier to file revisions or
further information at or before the time
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of the 1985 tariff filing. In other cases we
have requested additional justification
immediately before permitting a
provision to take effect. In yet another
cases, we have prescribed interim
remedies pending further action based
on a more complete record. We have
also prescribed terms and conditions,
where we have concluded both that the
existing provision would be unjust,
unreasonable, unreasonably
discriminatory, or unlawfully vague, and
that another provision would be just and
reasonable,

73. The ECA also proposed to include
in the access tariff extensive technical
material dealing with interconnection
and transmission standards. We are
concerned with both of these areas. The
interconnection sections propose to
apply our Part 68 rules for terminal
equipment to carrier-carrier
interconnection, by largely incorporating
but in some cases modifying those rules.
Applying Part 68 to carriers, however,
would apparently impose new
restrictions on carrier-carrier
arrangements, stricter than those in
currently effective OCC tariffs which
have proven effective in protecting the
network from harm. No justification is
provided for new restrictions, and we
conclude that the proposed approach is
thus in conflict with principles of Hush-
o-Phone and Carterfone. As an interim
matter, we are requiring carriers to
maintain the standards in existing
carrier tariffs by extracting the relevant
material and incorporating it in the
access tariff by a technical reference.

We are considering tariff requirements
and appropriate procedures for arriving
al standards in MTS and WATS-Market
Structure, Notice of Proposed
Rulemaking, Structure Phase 11, C.C.
Docket No. 78-72, FCC 83-178, released
May 31, 1983. The inclusion of a
somewhat modified version of Part 68 in
the tariff could also be confusing (and
improper) where Part 68 applies: a
Carrier may not alter our rules by tariff.
We direct the carriers to remove the

Part 68 material and reference the rules
directly.

74. Some commenters claim that the
Proposed transmission standards are
lower than currently provided and in
Some cases unacceptable to meet
service needs. The BOCs/CSO reply
that standards in most cases meet or
eéxceed current standards. It is difficult
'0 compare standards because of
questions as to what the standards
mean (for example, whether they
fepresent guarantees of minimum
performance or signals triggering the
need for maintenance) and because the
standards do not apply when the

facilities are grandfathered or whenever
the standards cannot be met. The circuit
elements to which standards are applied
have also changed in some cases. In
general, the standards do not appear
unreasonable despite these concerns,
but they do raise a more fundamental
concern. Before divestiture, a single -
network manager, the Bell System, could
often provide end-to-end service by
choosing among design and routing
options that normally exist to optimize
performance. Impairments in
transmission'® along particular portions
of a route'? could be accommodated to
provide an end-to-end service which
met a customer's needs while making
optimal efficient use of the network.
Trade-offs could be made. We believe
the benefits of this optimization process
should be maintained to the extent
feasible in the post-divestiture
environment, though the Bell System can
no longer serve as a single network
manager. Within this content, proposals
for standards which would apply to one
segment of the network must be
considered as elements in the overall
network optimization process. We
believe that resolution of such technical
issues can best be handled by an
industry-wide forum, as proposed in our
CC Docket No. 78-72, Phase III Notice,
op. cit. Our decisions in this case are
thus tentative and interim in nature.

A. Other Matiers

75. We have attempted in this order to
deal with all major issues in this phase
of this docket. Some specific matters
warrant further mention.

+ 76. As we noted in the Investigation
Order, approximately fifty exchange
carriers neither joined the ECA tariff for
all its provisions nor filed or
participated in any other access tariff.
Without an access tariff on file these
carriers could not recover the revenue
requirements associated with the access
rate elements. We contacted each of
these carriers to ask how each proposed
to comply. Apart from carriers
mistakenly omitted from the ECA tariff,
twenty-five carriers wished to join the
ECA tariff, six wished to join the Small
Exchange Telephone Company tariff,
and seventeen carriers wished to concur
in the Pacific Telephone and Telegraph
Company tariff. We decided to permit
the carriers to join the respective tariffs
(see CCB Mimeo 1358, released
December 15, 1983), because it allowed
the carriers to participate in access
revenues and the effect on the rates and
revenue pools was de minimis.

'*E.g.. maximum noise on a channel. signal
dropouts, envelope delay, impulse noise.
'"E.g.. local loop interexchange plant, toll plant,

77. New York Telephone and Pacific
Telephone and Telegraph filed requests
for somewhat different “lifeline
waivers" of the $2 end user charge.
Because the $2 charge was deferred
until June 1985 in the Second
Reconsideration Order, those petitions
are moot.

78. The ECA and other tariffs contain
no rate element for Limited Pay
Telephone, i.e., pay telephones and
coinless pay telephones which can
access the services of only one
interexchange carrier. The ECA states
that public phones such as Charge-a-
Call Station are not dedicated to the
interexchange services of a particular
carrier. We will monitor these services
to verify that they are correctly rated.

79. Some commenters (Allnet, AT&T),
urge that the per minute rates for
Switched Access should properly be
time-of-day sensitive, with lower
evening and night rates to reflect the
lower costs of such offpeak usage.
While we agree that a time of day
structure should eventually be
established for these rates, we have not
required this additional step in these
initial access tariffs. Other comments
also raise issues not properly within the
scope of this proceeding, e.g., issues
considered and resolved in the Second
Reconsideration Order. We do not
address these here.,

80. A general problem in the ECA
tariff is the use of a single rate, $26.21,
for a wide range of administrative
activities, including the altering of an
address, the switch to a different
presubscribed carrier, and the
modification of an order, We have found
no explanation for how this charge was
established; the charge also does not
take into account likely differences in
the typical costs of such functions. It
may also be counterproductive for a
telco to impose a charge in some cases,
for example, to correct inaccurate or
changed customer information, since the
customer's failure to come foward may
cause the telco’s own records to remain
inaccurate. We request further
justification for the charge and its
application.

81. Foreign exchange (FX) service
presents a number of problems.
Interstate FX is presently priced as a
composite service, including an
interstate private line component and
local exchange service. In the Second
Reconsideration Order, both to
eliminate the discrimination inherent in
pricing FX at a very different rate than
the essentially indentical ENFIA-A, and
to reflect the very different usage of
many FX and ENFIA customers, we
retained FX billing on the basis of
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minutes of use even though we
prescribed interim flat rates for OCC
ENFIA-A type services. A small
percentage of local end offices, however,
are not presently equipped to measure
FX usage. In these offices, per minute
rate cannot be applied. The ECA has
proposed a monthly rate based on 4076
minutes. However, this figure would
impose a substantial hardship on a
small user who would pay the higher
assumed rate if it happened that the
local telco end office was not equipped
to measure usage. The average also does
not appear to be based solely on end
user usage in those exchanges. As an
interim measure, until measurement
capability is available, we will permit
telcos either to continue to charge a rate
equivalent to the local business rate to
end users receiving FX or to propose
alternative usage surrogates. Another
problem involves so-called "string FXs,"”
a local exchange service provided
across adjacent state borders or
telephone company boundaries which is
generally little different from other local
exchange service. In some cases the
“FX" line might be simply across a
highway which is also a border. Regions
using string FX are generally rural areas
which look to a cross-border town for
community services. A number of
exception rates are included in current
applicable tariffs (e.g., AT&T Tariff
F.C.C. No. 260, Section 3.2.2(C)(1)(d))
which bar imposing interstate private
line rates upon the facilities used. We
have received a number of letters and
petitions from communities subject to
such rates suggesting that applying
access charges or eliminating exception
rates could result in very substantial
rate increases for no changes in service.
We will examine carefully any carrier
requests to eliminate these exceptions
or any other actions which have that
effect. The carriers should, at a
minimum, explain why other
alternatives, such as modifying the
exchange boundary or an Extended
Area Service arrangement, would not be
preferable and better recognize the
essentially local character of such
services.

V. Major Conclusions Requiring Further
Action

82. Special Access is a primary
concern. Neither the Access Charge
Orders nor divestiture required changes
in the rates or rate structures for the
private line services provided under
Special Access. The ECA and other
access tariffs, however, propose to
restructure these offerings radically,
although little justification is given for
the need for such changes. Rates would
also increase enormously in many cases.

Moreover, the rates for carriers
ostensibly using the same methodology
vary drastically for the same services
and facilities. These differences are so
great as to forfeit the credit which might
be placed in any of the rates. The rate
structure is also seriously flawed, as we
describe more fully in Appendix D.

83. Directory assistance charges
present analogous problems on a
smaller scale. One of our basic policy
goals is to move toward rates which
recover the costs of service from the
cost-causer where feasible. The costs of
long distance directory assistance
appears to be a service where calls can
and should be recovered from those who
place the calls, rather than spread to all
long distance callers. A high proportion
of long distance information calls are in
fact made by large businesses such as
credit agencies which have taken
advantage of directory assistance being
provided as a free good. Others,
including local residential customers,
should not bear the burden of such
costs. Assigning an accurate rate to
these calls will also encourage overall
efficiency in use of the service, and
possibly competitive offerings. A cost-
based rate should thus be both more
equitable and more efficient.

84. In the present case, however, the
cost basis for the directory assistance
rates is very doubtful. The rates vary
widely for no discernable reason. For
example, the rate in the District of
Columbia is $.22 and in West Virginia
$.93 though both are C&P Telephone
companies. The support material also
present substantial questions, including
whether costs are fairly assigned to
state and interstate use. These rates are
also substantially higher than the state
rates in most cases, and state rates
generally permit a number of free calls.
The charging of very different rates to
customers for the same service is a
matter of concern. For these reasons—to
move toward rates fairly based on costs,
and to permit consideration of the actual
costs and possible issues of
discrimination—we are prescribing an
interim one year charge no higher than
25 cents for the directory assistance
service call element of access tariffs for
carriers whose charges are on a per call
basis. We are also requesting further
information from the carriers in order to
resolve issues relating to directory
assistance and will consider these
issues later in this investigation.

85. The proposed ordering
arrangements, including the planned
facilities order provision, are also
unjustified and in substantial part
unreasonable. The nonrecurring charges
represent large increases to existing

charges, though no obvious changes in
costs are involved and it is unclear that
the increases are reasonably related to
costs. Many of the features would also
allow telcos to decide arbitrarily the
amount an IC would pay and the
obligations to which it would be subject.

1V. Generz! Conclusions and Directions
to Local Exchange Carriers

86. In the Investigation Order which
began this proceeding less than four
months ago, we expected that enormous
effort would be required by this
Commission, the carriers, and the
interested public. This was not an
overstatement. The mass, detail, and
level of analysis of the comments and
reply give testimony to the importance
and range of the issues for carriers
equipment suppliers, and the public.
Much has been accomplished and many
issues resolved. Yet even more may
remain to be done. The Common Carrier
Bureau will very shortly be sending
further information requests to certain
carriers and the ECA. It will also act on
delegated authority to adopt an order
addressing changes needed in other,
non-ECA access tariffs. Although the
policy decisions and specific corrections
required by this order apply to all
access tariff provisions which are the
same or relatively similar to the ECA's,
others with differing provisions raise
separate problems. These are relatively
scattered in the other 75 access tariffs
and those carriers should proceed with
the work of preparing whatever changes
are necessary in their tariffs because of
this order. Where we have addressed
specific provisions of non-ECA tariffs,
the respective carriers should of course
prepare to implement our conclusions.
The Bureau will release the order for
non-ECA tariffs to give additional
directions as soon as possible. We will
also consider orders dealing with the
divestiture related tariffs in Phase Il of
this docket, including AT&T's interstate
tariffs, within the next few weeks.

87. We expect that the information
supplied with the new filings and the
specific rates and provisions will
comply with this order, so that we may
allow the revised tariffs to become
effective. In any event, we will continue
this investigation to monitor the filings
and consider the additional issues
which we have not fully or permanently
resolved here, and the many new issues
certain to arise. Any issues which have
not been fully addressed or resolved in
this order will be included in the
continuing investigation,

88. Because of the tight schedule we
are trying to meet and the mass of
material the filing carriers must prepare
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and we must review, by this order we
are establishing a specific set of
requirements for all revised access
filings:

* Filing carriers must make no
changes in section or page numbers of
pending access tariffs except as
specifically required in this or in
forthcoming orders. Revisions required
by these orders should be made without
changes in section numbering. Section
numbers of provisions required to be
deleted should not be used for new
material, except where the new material
is a replacement dealing with the same
subject.

¢ Filing carries must make no
revisions, corrections, alterations, or
other changes in the rates, terms, or
conditions of the access tariff in the
prescribed filing (other than to correct
typographical errors such as spelling)
except as expressly required or
approved in this order and the Second
Reconsideration. These revisions shall
conform to the applicable rule
requirements in Part 61 of our Rules,
particularly the symbolization
requirements of § 61.55(e), 61.94 and
61.118(a). However, the carriers need
not symbolize material reissued without
change as is required by § 61.118(b). To
do 50 would result in symbelization that
would be confusing. Specific
instructions concerning the
administrative details of filing these
revisions can be found in Appendix C.
Other changes which the filing carrier
wishes to propose must be made in a
separate filing pursuant to Part 61 of the
Commission’s Rules. 47 CFR 61.

* The filing carrier shall file in a
separate volume as part of its support
material a report specifying all revisions
on a section-by-section basis, listing the
language now pending, the proposed
language (if any) and a reference to the
specific Commission order, page and
section or paragraph number which is
implemented. The carrier may include
any explanation or justification of the
proposed revisions in a separate
section-by-section format.

89. We do not expeet to modify or
waive the requirements of this order
before the effective date of conforming
tariffs absent exceptional
circumstances. Reconsideration
petitions or additional tariff filings
should provide adequate opportunities
lo present any claims that revisions are
needed, If a carrier does wish to request
@ waiver to allow a tariff provision
which does not conform with this order
to become effective immediately, it
should present a full explanation and
Justification for all requests for
immediate relief in the form of a single
Waiver request submitted no later than
February 29, 1984.

90. Carriers are directed to file revised
tariffs conforming with this order no
later than March 15 to be effective April
3, 1984. We will strive to maintain this
schedule. However, we realize that the
task of revision will be a lengthy and
difficult one. It is nonetheless of crucial
importance to meeting the April 3 date
that filings be done correctly and well—
and even more important that they be
done quickly. We have completed this
initial review of the tariffs well before
the overall target date so that it might be
possible for new tariffs to become
effective April 3 as planned, We hape
that the information provided and
modifications made by carriers to the
provisions and structure of their tariffs
will remedy most of the problems
identified concerning rates. However, as
can be seen from the body and
appendices of this order, many of the
prablems we have identified, both rate
and others, are serious; it may be
difficult for carriers to correct the
provisions or demonstrate that no
correction is needed. We need to know
as soon as possible whether the carriers
will be able to meet this schedule. We
therefore direct the ECA to poll the filing
carriers and report to us no later than
February 29, 1984 whether the carriers
will be able to meet the March 15 filing
date. If the carriers require more time,
an appropriate motion for extension
should be filed with the February 29
report.

91. Several telcos have submitted
applications for special permission to
file various revisions to their respective
access tariffs. Subsequent to the filing of
these applications, modifications
required by this Order and by the
Second Reconsideration have rendered
many of the revisions requested in those
applications inappropriate or inaccurate.
Accordingly, we are denying the
pending applictions for special
permission listed in Appendix C.

92. Nonsubstantive revisions
(correction of typographical errors such
as spelling) may be made at the same
time as required modifications under
this Order.

Ordering Clauses

93. Accordingly, it is ordered,
pursuant to Sections 4(i), 4(j), 201, 202,
203, 204{a) and 205, of the
Communications Act, 47 U.S.C. 154(i),
(j), 201, 202, 203, 204(a), and 205, that the
tariff material submitted under
Exchange Carrier Association
Transmittal No. 1 is unlawful to the
extent indicated herein.

94. It is further ordered, that the
Exchange Carrier Association shall file
revised tariff material in compliance
with this order no later than March 15,
1984 with a scheduled effective date of
April 3, 1984,

95. It is further ordered that the
Exchange Carrier Assaciation shall
reference appropriate AT&T and BOC
Tariffs for Other Common Carriers (and
other applicable material resulting from
meetings on interconnection pursuant to
CC Docket 20099) as existed on April 2,
1984, to the extent necessary to
substitute for material in Section 2.5
found unlawful. For this purpose, a
waiver of Section 61.74 of the Rules is
granted. To the extent that no existing
tariff contains necessry connection
provisions (for example, those for
services such as HCIC—4), any special
provisions such as the Interim Programs
for customer provided CSU and CSU-
equivalent connections should be
delineated in the ECA tariff. Moreover,
it is ordered that the appropriate
material referenced by the ECA tariff,
including any presently used documents
which resulted from the CC Docket
20099 meetings on interconnection,
should be retained in posting locations
required pursuant to Section 61.72 of the
Rules.

96. It is further ordered, that §§ 61.58,
61.59, 61.74 and 61.118(b) of the
Commission's Rules, 47 CFR 61.58, 61,59,
61.74 and 61.118(b) are waived to the
extent required to file tariff revisions
implementing this Order, effective
February 17, 1984. '

97. This order is exempt from the
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq. It involves a
rule applicable to particular rates and to
practices relating to such rates within
the meaning of the exemption contained
in 5 U.S.C. 601[2].

Federal Communications Commission.
William J. Tricarico,

Secretary.

[FR Doc. 84-8401 Filed 3-11-84: 8:45 am|

BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 174 and 177

[Docket No. HM-189A; Amdt. Nos. 172-89,
174-45, 176-19, 177-62]

Hazardous Materlals; Editorial
Corrections and Clarifications

Correction

In FR Doc. 84-5283 beginning on page
7384 in the issue of Wednesday,
February 29, 1984, make the following
corrections,

1. On page 7386, the table for § 174.21
should have appeared as set forth
betow:

BILLING CODE 1505-01-M
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Proposed Rules

Federal Register
Vol. 49, No. 49

Monday, March 12, 1984

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Farmers Home Administration

7 CFR Part 1942
Community Facilities Loans and
Grants

AGENCY: Farmers Home Administration,
USDA.

ACTION: Proposed rule.

SUMMARY: The Farmers Home
Administration (FmHA) proposes to -
amend its regulations regarding loans
and grants for Community Facility
Projects. The proposed action is being
taken to include the incomes of single-
person households in determining
interest rates and the amount of grant
funds an applicant can receive. The
intended effect of this proposed action is
to more effectively serve the needs of
rural communities participating in
FmHA's Community Facility programs.
DATE: Comments must be received by
April 11, 1984.

ADDRESSES: Submit written comments
in duplicate to the Office of the Chief,
Directives Management Branch, Farmers
Home Administration, USDA, South
Building, Room 6348, 14th and
Independence Avenue, SW,
Washington, DC 20250. All written
comments made pursuant to this notice
will be available for public inspection
during regular work hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Jerry W. Cooper, Loan Specialist, Water
and Waste Disposal Division, Farmers
Home Administration, USDA, South
Agriculture Building, Room 6328,
Washington, D.C. 20250, telephone: (202)
382-9589.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Departmental
Regulation 1512-1 which implements
Executive Order 12291, and has been
determined to be “nonmajor” since the
annual effect on the economy is less

than $100 million and there will be no
significant increase in cost or prices for
consumers, individual industries,
organizations, government agencies, or
geographic regions. There will be no
adverse affects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets. This action
is not expected to substantially affect
budget outlay or to affect more than one
agency. Additional efforts to administer
the proposed changes are expected to be
minimal. Increased program costs are,
therefore, not anticipated. The net result
is expected to provide better service to
rural communities.

The FmHA programs and projects
which are affected by this Instruction
are subject to State and local review
under Section 401 of the
Intergovernmental Cooperation Act and
Section 204 of the Demonstration Cities
and Metropolitan Development Act. The
Catalog of Federal Domestic Assistance
programs affected are No, 10.418, Water
and Waste Disposal Systems for Rural
Communities and No. 10.423,
Community Facilities Loans. This
document has been reviewed in
accordance with 7 CFR Part 1901,
Subpart G, "Environmental Impact
Statements,” It is the determination of
FmHA that this action does not
constitute a major Federal action
significantly affecting the quality of the
human environment and in accordance
with the National Environmental Policy
Act of 1969, Pub. L. 91-190, an
Environmental Impact Statement is not
required.

Charles W, Shuman, Administrator
has determined that the proposed action
will not have a significant economic
impact on a substantial number of small
entities because the proposed action
will only effect a small number of rural
communities.

This proposed action requires no
change in recordkeeping or reporting
requirements imposed upon the public.

This action amends FmHA'’s policies
for making loans and development
grants, These loans and grants assist in
financing the development cost of
community facilities and domestic water
and waste disposal systems to rural
communities and other associations of
farmers, ranchers, rural residents, and
other rural users.

Alternatives were consideréd as
follows:

Community Facility Loans

Alternative 1i—Make nio change in the
regulations.

Effects: To continue the current use of
median family income in determining
interest rates would not be
representative of the income in rural
communities served by FmHA.

Alternate 2—Amend the present
regulations, This is the alternative
chosen by FmHA. The proposed changes
are to use median household income in
determining three categories of interest
rates,

Effects: The use of median
“household" income in determining
interest rates would include the
approximately 27 percent of the people
not counted in the 1980 Census
definition of a “family”. The people that
are not included in the Census family
definition are mainly those in single-
person households, who generally are
those with lowest income. This is
because a large percentage of single-
person households are widows or
widowers on fixed low incomes.

Development Grants for Community
Domestic Water and Waste Disposal
Systems

Alternate 1—Make no change in the
regulations.

Effects: The use of the Bureau of
Census’s 1980 median family income for
grant determinations does not include
single-person households in the family
definition. Therefore, rural communities
that do not qualify for a grant, but find it
necessary to proceed with a project due
to an urgent need would continue to
result in the residential user rate being
excessively high.

Alternate 2—Amend the current
regulations to use median household
income in grant determinations. This is
the alternative chosen by FmHA.

Effects: Approximately 27 percent of
the people counted in the 1980 Census
are not included in the family definition
that FmHA is presently using to
determine the amount of grant funds an
applicant can receive. The people that
are not included in the family definition
(mainly those in single-person
households), generally are those with
the lowest incomes. This is because a
large percentage of single person
households are widows or widowers
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living on fixed low incomes. However,
this group of peaple is included in the
household definition used by the
Census. Thus the more representative
income of rural communities served by
FmHA's grant program would be median
household income.,

FmHA proposes to amend Subpart A
of Part 1942 as follows:

1. Sections 1942.17 (c)(2)(iii)(C)(2) and
(c)(2)(iii)(C)(3) to make the selection
priorities criteria consistent with the use
of median household income in other
sections.

2. Section 1942.17 (f)(2) is renumbered
and the introductory paragraph of
paragraph (f)(2) is revised.

3. Section 1942.17 (f)(2)(ii) is revised to
reference median household income.

4. Section 1942.17 (f)(3) is revised and
renumbered to reference median
household income.

5. Section 1942.17 (f)(4) is renumbered
and revised.

6. Section 1942.17 (f)(6) is revised.

FmHA proposes to amend Subpart H
of Part 1942 as follows:

1. Section 1942.355 (a)(12) is revised to
reference median household income.

2. Section 1942.356(b) is revised to
incorporate the use of median household
income,.

3. Section 1942.356 (b)(2) is revised by
eliminating reference to median family
income.

4. Section 1942.356 (b)(2)(i), (b)(2)(ii)
and (b)(2)(iii) are revised to reference
median household income.

5. Section 1942.356(b)(3) is revised to
reference median household income,

6. Sections 1942.356 (b)(4)(i) and
(b)(4)(ii) are revised to reference median
household income.

7. Section 1942.356(b)(7) is revised to
reference median household income.

List of Subjects in 7 CFR Part 1942

Community development, grant
programs—Housing and community
development, Rural areas, Waste
treatment and disposal—domestic,
Water supply—domestic.

Accordingly, as proposed, Subparts A
and H of Part 1942, Chapter XVIII, Title
7, Code of Federal Regulations are
amended as follows:

PART 1942—ASSOCIATIONS

Subpart A—Community Facility Loans

1. Section 1942.17 is amended by
revising paragraphs (¢)(2)(iii)(C)(2) and
(c)(2)(ii1)(C)(3) and redesignating
paragraphs (f)(2) as (f)(4), (f)(3) as (f)(2),
(1)(4) as (f)(3) and by revising the
introductory paragraph of paragraph

(9(2). (HE2)(ii), (1)(3), (1)(4), and (f)(6) to

read as follows:

§ 1942.17 Appendix A—Community
Facilities.

* . - - .

(c) - \ * o~

(2)* * *

(iii) * * =

(C) .« o4

(2) More than the poverty line but less
than 85% of the State's nonmetropolitan
median household income—20 points.

(3) Between 85% and 100%, inclusive,
of the State's nonmetropolitan median
household income—15 points.

- » - * .

(ntot

(2) Poverty line rate, The poverty line
interest rate will not exceed five per
centum per annum. It will apply to loans
for which the loan approval official
determines both the following
conditions exist:

* * - - -

(ii) The median household income of
the service area is below the poverty
line for a nonfarm family of four as
prescribed by the Office of Management
and Budget (OMB) as adjusted under
Section 624 of the Economic Opportunity
Act of 1964 (42 U.S.C. 2971d).

(3) Intermediate rate. The
intermediate interest rate will be set at
the poverty line rate plus one-half of the
difference between the poverty line rate
and the market rate. It will apply to
loans that do not meet the requirements
for the poverty line rate and for which
the median household income of the
service area is not more than 85 percent
of the nonmetropolitan median
household income of the State.

(4) Market rate. The market interest
rate will be set using as guidance the
average of the Bond Buyer Index for the
four weeks prior to the first Friday of the
last month before the beginning of the
quarter. The market rate will apply to all
loans that do not qualify for a different
rate under paragraphs (f)(2) or (3) of this
section. It may be adjusted as provided
in paragraph (f)(5) of this section.

(6) Income determination. The income
data used to determine median
household income should be that which
most accurately reflects the income of
the service area. The service area is that
area reasonably expected to be served
by the facility being financed by FmHA.
The median household income of the
service area and the nonmetropolitan
median household income for the State
will be determined from the U.S.
Department of Commerce, Bureau of
Census, Publication PC (1)-C Series, or
from unpublished Bureau of Census data

for individual enumeration districts. If
there is reason to believe that the census
data is not an accurate representation of
the median household income within the
area to be served, the reasons will be
documented and the applicant may
furnish, or FmHA may obtain, additional
information regarding such median
household income. Such information will
consist of reliable data from loeal,
regional, State or Federal sources or
from a survey conducted by a reliable
impartial source. The nonmetropolitan
median household income of the State
should be updated, using reliable data
from State or Federal sources-as such
data becomes available.

- * . - *

Subpart H—Development Grants for
Community Domestic Water and
Waste Disposal Systems

2. Section 1942.355 is amended by
revising paragraph (a)(12) to read as
follows:

§ 1942.355 Grant limitations.

(a) WK

(12) Pay any cost of a project when
the median household income of the
service area is more than 85 percent of
the nonmetropolitan median household
income of the State.

- * L . *

3. Section 1942.356 is amended by
revising the introductory paragraph of
paragraph (b), paragraph (b}(2), (b)(3).
(b)(4)(i), and (b)(4)(ii), and (b)(7) to read
as follows:

§ 1942.356 Determining the need for
development grants.

. * * * *

(b) Grants will be used for water and
waste disposal projects serving the most
financially needy communities to reduce
user costs to a reasonable level for
farmers, ranchers, and rural residents.
Other rural users whose needs are met
or, if there is no meter, could be met by
a single residential-size water meter
may also be considered eligible. For
example, a user on a waste system may
be considered for a grant when the
water needs of the waste user are met or
could be met by such residential-size
meter. This method of computing grants
will be used for all water and waste
disposal projects. Reasonable user rate
is defined as that which is not less than
existing prevailing rates in communities
being served by an established system
constructed at similar cost per user and
having similar economic conditions.
User costs shall include charges, taxes,
and assessments attributable to the
project. An exception to the reasonable
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user rate may be granted by the FmHA
National Office in justifiable cases for
areas of extremely low income when it
is necessary to meet the needs of a
particular community. Such an
exception will only be considered when
comparable systems are not available or
the user rates from the comparable
systems appear to be too high for the
average user of the applicant, and the
median household income in the
applicant service area is less than
$4,000. When. it is determined that such
an exception should be considered, the
FmHA State Director will submit
information to the National Office
concerning health conditions of the area,
median household income of the service
area, and user rates and median
household incomes of other like or most
similar communities in the region,
employment conditions, and any other
information to justify the
recommendation for the exception.

- * . - *

(2) Ordinarily, an applicant will be
considered for grant assistance only
when the debt service portion of the
average annual user cost for either
water or waste service, for only those
users in the applicant service area,
exceeds the following percentages:

(i) .5 percent when the median
household income of the service area is
below the poverty line. The poverty line
will be that income prescribed by the
Office of Management and Budget for a
nonfarm family of four, as adjusted
under Section 624 of the Economic
Opportunity Act of 1964 (42 U.S.C.
2971d).

(ii) 1.0 percent when the median
household income of the service area is
not more than 85 percent of the
nonmetropolitan median household
income of the State.

(iii) No FmHA grant funds will be
used in any project when the median
household income of the service area is
more than 85 percent of the
nonmetropolitan median household
income of the State.

(3) The median household income of
the service area and the State's
nonmetropolitan median household
income will be determined in
accordance with paragraph (b)(7) of this
section. Except as provided for in
paragraphs (b), (b)(5), and (6) of this
section, the grant will not exceed an
amount necessary to reduce the debt
service portion of the average annual
user cos: to the applicable percent level
listed above. This procedure shall not be
used to result in a rate below that
deemed to be reasonable as defined in
paragraph (b) of this section. However,
an exception to the reasonable user rate

may be authorized by the FmHA
National Office in accordance with
paragraph {b) of this section.

(4) LR

(i) Be considered as part of the total
by averaging the median household
incomes of the systems involved and
averaging the debt service portion for
the particular service of the other
systems; or

(i) Consider the median household
income and the debt service portion for
the particular service for each entity
separately.

(7) The income data used to determine
median household income should be
that which most accurately reflects the
income of the service area. The service
area is that area reasonably expected to
be served by the facility being financed
by FmHA. The median household
income of the service area or those
reference communities used in
comparing the proposed system with
similar systems, and the
nonmetropolitan median household
income for the State will be determined
from the U.S, Department of Commerce,
Bureau of Census, Publication PC (1)—C
Series, or from unpublished Bureau of
Census data for individual enumeration
districts. If there is reason to believe
that the census data is not an accurate
representation of the median household
income within the area to be served, the
reasons will be documented and the
applicant may furnish, or FmHA may
obtain, additional information regarding
such median household income. Such
information will consist of reliable data
from local, regional, State or Federal
sources or from a survey conducted by a
reliable impartial source. The
nonmetropolitan median household
income of the State should be updated,
using reliable data from State or Federal
sources as such data becomes available,
(7 US.C. 1989; 7 CFR 2.23; 7 CFR 2.70)

Dated: February 23, 1984.

Charles A. Jewell,

Acting Administrator, Farmers Home
Administration.

(FR Doc. 84-6599 Filed 3-8-84; 8:45 am)

BILLING CODE 3410-07-M

7 CFR Parts 1944 and 1965
Security Servicing for Multiple Family
Housing Loans

AGENCY: Farmers Home Administration,
USDA.

ACTION: Proposed rule.

SUMMARY: The Farmers Home
Administration (FmHA) proposes to

revise its regulations regarding security
servicing for multiple family housing
loans. This action is necessary to reflect
changes which have previously occurred
in the respective loan programs
involving rural rental housing, farm
labor housing, rural cooperative housing,
and rural housing site loans. This action
also incorporates changes desired by
borrowers and FmHA field staff which
will allow more efficient operation of
the programs. The proposed regulation
prescribes the actions necessary to
process security servicing actions
including transfers, reamortizations
consolidations, and other servicing
actions. This regulation is intended to
improve the response time by FmHA to
servicing requests from borrowers,
initiating servicing action by the field
staff, and establishing a uniform
procedure for processing these requests
and the accompanying servicing actions.

DATE: Comments must be received on or
before May 11, 1984.

ADDRESSES: Submit written comments
in duplicate to the Office of the Chief,
Directives Management Branch, Farmers
Home Administration, USDA Room
6348, South Agriculture Building, 14th
and Independence Avenue, SW,
Washington, D.C. 20250. All written
comments made pursuant to this notice
will be available for public inspection
during regular office hours at the above
address. The collection of information
requirements contained in this proposed
rulemaking have been submitted to
OMB for review under 3504(h) of the
Paperwork Reduction Act of 1980.
Submit comments to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for the Farmers
Home Administration, Washington, D.C.
205083.

FOR FURTHER INFORMATION CONTACT:
Dean Greenwalt, Multiple Housing
Servicing Officer, Multiple Family
Housing Servicing Property
Management Division, Room 5321-5,
Farmers Home Administration, USDA,
14th and Independence Avenue, SW.
Washington, D.C. 20250. Telephone (202)
382-1615.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary’s
Memorandum 1512-1 which implements
Executive Order 12291 and has been
determined to be “nonmajor” since the
annual effect on the economy is less
than $100 million and there will be no
significant increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. There
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will be no significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The Catalog of Federal Domestic
Assistance numbers and titles for
programs affected by this action are:
10405 Farm Labor Housing Loans and
Grants, 10411 Rural Housing Site
Loans, 10,415 Rural Rental Housing
Loans, 10.427 Rural Rental Assistance
Payments.

There is no impact on proposed
budget levels, and funding allocations
will not be affected because of this
action. We have determined that this
regulation maximizes net benefit to
society at the lowest net cost.

This document has been reviewed in
accordance with 7 CFR Part 1901,
Subpart G, “Environmental Impact
Statements". It is the determination of
FmHA that this proposed action does
not constitute a major Federal action
significantly affecting the quality of the
human environment and in accordance
with the National Environmental Policy
Act of 1969, Pub. L. 91-190, and
Environmenatal Impact Statement is not
required.

The purpose of this proposed
regulation is to clarify the security
servicing activities relating to the rural
rental housing (RRH), rural cooperative
housing (RCH), farm labor housing (LH),
and rural housing site (RHS) loan
programs.

Present regulations relative to security
servicing for these loans have been
found to impede the timely processing of
servicing actions and impose restraints
not necessary for program
administration, Furthermore, present
FmHA security servicing regulations are
not clear in the assignment of
responsibility for these loans at the
State and District Office level. However,
the intent of the regulation remains that
P:mHA loans be serviced according to
the security instruments of the loan in
the manner which will assure that the
long-term loan objectives are met and
dre consistent with the respective loan
Program requirements. These
regulations are also intended to improve
the Agency’s ability to assure the
tontinued availability of the facilities
financed under the FmHA multiple

ousing programs to eligible users.

The alternatives to issuance of the
Proposed regulations which were
considered included not changing
Existing regulations, partial revision of
selected portions of the current
regulations, and allowing each FmHA
State Office to establish procedures

consistent with local practices. Each of
these alternatives was rejected because
it did not promote efficiency in Agency
operations, assure long-term compliance
wth the objectives for which the FmHA
assistance was provided, and could lead
to a proliferation of regulations and
requirements more stringent than
necessary and confusing to the public,
especially for borrowers with operations
in more than one jurisdiction. On this
basis, the Agency has determined that
the chosen alternative maximized the
net benefit to society at the lowest net
cost.

The major aspects of this proposed
action are as follows:

1. Section 1944.211 adds provisions
describing the “long-term"ownership
commitment required by rural rental
housing borrowers.

2. Section 1965.52 places the
definitions in alphabetical order.

3. Section 1965.61 provides for
changes in project designation based
upon changes in the market area being
served.

4. Section 1965.63 clarifies when the
provisions of this paragraph are
applied, distinguishes it from a transfer
of title, clarifies the actions to be taken
when membership interests in various
types of borrower organizations are
changed, and clarifies the information
which must be presented as part of the
borrower's request.

5. Section 1965.65 distinguishes its
applicability to transfer situations,
provides guidance for submitting and
processing the borrower's request,
clarifies the conditions under which the
transfer will be considered, and imposes
a transfer fee for processing the change.
This section has also been reorganized
and renumbered to improve the flow of
the material. If further clarifies FmHA'’s
position on equity payments and reflects
the Agency’s concerns for assuring
continuity of ownership and
management of the project to avoid
unnecessary disruption of the tenant
population in FmHA financed rural
rental housing projects.

6. Section 1965.68 differentiates the
requirements for consolidating loans
and consolidation of loan agreements.

7. Section 1965.74 provides additional
guidance in handling diverce actions
affecting ownership of multiple family
projects.

8. Section 1965.79 clarifies use of the
loan subordination authority,

9. Section 1965.83 permits the use of
funds provided by other sources at no
interest for energy conservation
measures and under certain conditions
to be secured by a junior lien on the
project.

10. Section 1965.85 provides Agency
personnel with additional guidance in
handling borrower defaults and
liquidation action.

11. Section 1965.90 provides Agency
personnel guidance in cases where
prepayment of the FmHA loan is not
accepted.

12. Section 1965.92 establishes a
routine uniform system of information
exchange between the Agency and the
Internal Revenue Service on transfers,
voluntary conveyance, foreclosures, and
100% membership changes in FmHA
financed projects.

13. Throughout the regulation other
editorial changes have been made to
correct spelling, sentence structure, and
other typographical errors.

List of Subjects
7 CFR Part 1944

Administrative practice and
procedure; Aged; Handicapped; Loan
programs-housing and community
development; Low and moderate income
housing—rental; Mortgages; Nonprofit
organizations; Rent subsidies; Rural
housing.

7 CFR Part 1965

Administrative practice and
procedure; Low and moderate income
housing—rental; Mortgages.

Accordingly, FmHA proposes to
amend Chapter XVIII, Title 7, Code of
Federal Regulations as follows:

PART 1944—HOUSING

- . * " .

Subpart E—~Rural Rental Housing
Labor Policies, Procedures, and
Authorizations

1. Section 1944.211 is amended by
adding paragraph (a)(11) to read as
follows:

§ 1944.211 Eligibility requirements.

(a) L

(11) Be willing to honor the long term
commitment associated with receipt of a
Section 515 loan. Borrowers or
principles of borrower organizations,
who have sold or transferred loans less
than 5 years old will not be considered
eligiblie for further pasticipation in the
program as a borrower or principle (i.e.,
a general partner in a limited
partnership) for at least 5 years from the
date of the loan or assumption closing.
The State Director may waive this
provision only if the transfer or sale was
authorized and closed prior to (effective
date of 1965-B revisions) or under the
hardship provisions of § 1965.65 (a)(3) of




9194

Federal Register / Vol. 49, No. 49 / Monday, March 12, 1984 / Proposed Rules

Subpart B of Part 1985, and the applicant
meets all other eligibility requirements.

* * » - -

2. Subpart B of 1965 is revised to read
as follows:

PART 1965—REAL PROPERTY

* . » - .

Subpart B—Security Servicing for Multiple
Housing Loans

Sec,

1965.51 General.

1965.52 Definitions.

1965.53—1965.54 [Reserved]

1965.55 Authority of State Director.

1965.56—1965.57 [Reserved)

1965.58 Responsibilities,

1965.59—1065.60 [Reserved)

1965.61 General loan servicing
requirements,

1965.62 [Reserved]

196563 lssuance or transfer of stock, or
change in membership, or membership
interests in organizations indebted to
FmHA,

1965.64 [Reserved)

1965.85 Transfer of real estate security and
assumption of loans.

1965.66—1965.67 [Reserved)

1965.68 Consolidation.

1965.69 [Reserved)

1965.70 Reamortization.

1965.71 [Reserved]

1965.72 Deceased borrower.

1965.73 Bankruptcy and insolvency.

1965.74 Divorce actions.

1965.75 Abandonment.

1965.76 [Reserved]

1965.77 Consent to sale or other disposition
of security property.

1965.78 [Reserved]

1965.79 Subordination.

1965.80 [Reserved]

1965.81 Severance agreements.

1965.82 [Reserved]

1965.83 Consent to junior liens.

1965.84 [Reserved)

1965.85 Default and liquidation.

1965.86 [Reserved)

1965.87 Miscellaneous security.

1965.88 [Reserved)

1965.89 Obtaining additional security for
inadequately secured loans.

1965.90 Payment in full.

1965.91 Servicing loans in formerly eligible
areas.

1965.92 Information to be provided to IRS
on RRH transfers, voluntary
conveyances, foreclosures, and 100%
membership changes.

1965.93 [Reserved]

196594 State Supplements.

1965.95 [Reserved|

1965.96 Nondiscrimination.

196597 Exception authority.

1965.88—1965.100 [Reserved)

Exhibit A—Notice of Prepayment

Exhibit B—Information on 515 RRH
Transfers, Voluntary Conveyances,
Foreclosures and 100% Membership
Changes

Subpart Servicing for
Muitiple Housing Loans

§ 1965.51 General.

This subpart prescribes the policies,
procedures, and authorizations for
servicing and liquidiating all Farmers
Home Administration (FmHA) multiple
housing type loans and labor housing
grants. These loans include Rural Rental
Housing (RRH), Rural Cooperative
Housing (RCH), Rural Housing Site
(RHS), and Farm Labor Housing (LH).
The servicing functions described in this
Subpart are for the purpose of assisting
the borrower in meeting the objectives
of the loan, repaying loans on schedule,
complying with FmHA agreements and
regulations, protecting the interest of
FmHA, and maintaining the security
property. Borrowers will be required to
pay their debts to the FmHA and other
creditors according to their agreements.
Borrowers shall be required to operate
their facilities according to FmHA
regulations and applicable State and
local laws and regulations. State
Directors with the assistance of the
Office of General General Counsel
(OGC) should issue necessary State
Supplements to assure compliance with
State laws. After careful analysis, any
borrower in default who does not
evidence prospects of attaining
successful operations within a
reasonable time will have its loan(s)
liquidated according to authorizations
contained in this Subpart and Subpart A
of Part 1955 of this chapter.

§ 1965.52 Definitions.

(a) Borrowers. “Borrowers' means all
individuals, partnerships, cooperatives,
trusts, public agencies, private or public
corporations, and other organizations
which have received a loan or grant
from FmHA for LH, RRH, RCH, or RHS
purposes.

(b) Case file. “Case file" includes the
total cumulative records concerning a
borrower.

(c) District Director. For the purpose
of this Subpart, the term also includes
the Assistant District Director, and other
qualified District Office Staff who may
be delegated responsibilities under this
Subpart according to the provisions of
Subpart F of Part 2006 (available in any
FmHA office). Area Supervisors and
Island Directors, and other qualified
members of their staff in Alaska and
Hawaii, respectively, are included in
this definition. In the case of LH loans
still being serviced in the County Office,
this definition also includes qualified
County Office staff,

(d) Fm#HA. "FmHA" means the United
States of America acting through the
Farmers Home Administration of the

United States Department of
Agriculture; it also includes FmHA's
predecessor agencies.

(e) Governing body. “Governing
body" means those elected or appointed
officials of an organization or public
agency type borrower responsible for
compliance with the security
instruments and the operations of the
project.

(f) Mortgage. *Mortgage” also
includes deeds of trust and similar real
estate security instruments and, where
appropriate, chattel security
instruments,

(g) Notle. "Note" includes any note,
bond, assumption agreement, or other
evidence of indebtedness, including the
obligations of LH grant only recipients
operating under a grant agreement. All
LH grant only recipients will be serviced
in strict accordance with their grant
agreement, appropriate program
regulations, and this Subpart.

(h) OGC. “*OGC" means the Regional
Attorney or the Attorney in charge in
the field office of the Office of the
General Counsel of the United States
Department of Agriculture.

(i) Servicing. “Servicing” includes the
broad scope of activities undertaken by
FmHA to see that the objectives of the
loan are carried out; to assure
compliance with the respective policies,
procedures and authorizations set forth
for each respective loan program; or to
bring to a successful conclusion each
loan or grant made by FmHA through
transfer, sale, reamortization, payment
or liquidation.

8§ 1965.53—1965.54 [Reserved]

§ 1965.55 Authority of State Director.

(a) Each State Director is authorized
to perform the following functions upon
determining that the action will not be
to the financial detriment of FmHA:

(1) Require additional security in
accordance with § 1965.89 of this
subpart.

(2) Reguire borrowers to carry
insurance of the types and amounts
determined necessary on the real estate
and chattel property mortgaged to the
FmHA. The borrower must carry
adequate liability insurance as required
by Exhibit B, paragraph XV B 3 of
Subpart C of Part 1930 of this chapter.
Evidence of insurance is required for
Multiple Housing loans according to the
provisions of Subpart A of Part 1806
(FmHA Instruction 426.1).

(3) Approve the issuance or transfer of
stock, change of beneficial interests,
change of membership, admittance of
new or subsitute partners, or
withdrawal of partners from a
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partnership; provided, the State Director
determines that the requirements of

§ 1965.63 of this subpart have been met,
and that the change will not jeopardize
the successful operation of the project,
the soundless of the loan, or the
eligibility of the borrower.

(4) Approve transfers with assumption
of FmHA loan accounts when all
development has been completed and
the unpaid principal balance and
accrued interest does not exceed the
State Director’s loan approval authority
as set forth in Subpart A of Part 1901 of
this chapter for the type of loan(s)
involved. Transfers will be processed
according to §1965.65 of this subpart.

(5) Approve the reamortization of
FmHA indebtedness that is within the
State Director's loan approval authority
as set forth in Subpart A of Part 1901 of
this chapter for the type of loan(s)
involved according to the provisions of
§1965.70 of this subpart.

(6) Consent to the sale, exchange, or
release of security property according to
the applicable provisions of § 1965.77 of
this subpart.

(7) Accept prepayment of RRH, RCH
and LH loans subject to the provisions
of § 1965.90 of this subpart.

(8) Approve subordination of FmHA
lien position if the total debt against the
security after the transaction is within
the State Director's approval autharity
as set forth in Subpart A of Part 1901 of
this chapter for the type of loan(s)
involved according to the provisions of
§ 1965.79 of this subpart.

(9) Approve requests from borrowers
for the creation of additional
indebtedness on the security property.
Such approvals must take into account
the provisions of loan resolutions or
other agreements with FmHA and other
existing creditors. If the proposed
additional debt would make the total
outstanding obligations of the borrower
exceed the FmHA loan approval limit of
the State Director as set forth in Subpart
A of Part 1901 of this chapter, complete
documentation, and the State Director's
recommendations must be sent to the
National Office for prior review and
authorization to approve.

_ [10) Renew existing security
instruments in accordance with FmHA
State Supplements or after consulting
with OGC.

(11) Approve, with the concurrence of
OGC, changes in a borrower's legal
Organization such as revisions to
certificates of limited partnership,
Partnership agreements, articles of
incorporation or charter, bylaws. or trust
dgreements when the changes proposed
will promote better borrower
Organization and business operation,
and will not adversely affect the

repayment of the loan, impair the
security rights of the FmHA, or make the
borrower ineligible for the existing
FmHA loan or grant assistance.

(12) Approve the borrower's
execution, extention, renewal
modification, or cancellation of
contracts of types not covered
elsewhere in this section when the State
Director, with the advice of OGC,
determines that the action is in the best
interests of both the borrower and the
FmHA, and, in the case of RRH, RCH,
and LH projects, will not be detrimental
to the tenants.

(13) Approve the extension or
expansion of facilities and services in
accordance with the respective loan
program regulations when the action
will best serve the interest of both the
borrower and the FmHA.

(14) Approve the lease of security
property according to § 1965.61(e) of this
subpart.

(b) The State Director may reject any
servicing request not in accordance with
the guidelines of this Subpart.

(c) Any borrower directly and
adversely affected by action under this
Subpart will be granted the appropriate
appeal rights according to Subpart B of
the Part 1900 of this chapter.

(d) The State Director may request
from the National Office any authority
not specifically delegated to the State
Director. Written requests consistent
with the intent and requirements of each
respective loan program must be
submitted to the National Office for
prior authorization and include the
complete docket and the State Director's
specific recommendations.

§§ 1965.56—1965.57 [Reserved]

§ 1965.58 Responsibilities.

(a) District Directors will:

(1) Keep sufficiently informed of
borrower operations to know whether
they are operating successfully and
complying with their obligations to the
F

(2) Furnish borrowers with
information, notices, reminders, fair
housing posters, advice and assistance,
and take other actions, regarding the
loan obligations and compliance
therewith as considered necessary to
determine whether borrowers are
operating successfully, are complying
with their loan obligations, and are
likely to continue with compliance. This
includes conducting all civil rights
compliance reviews to determine
compliance with all appropriate
legislation regarding nondiscrimination
in federally financed programs, in
accordance with FmHA Instruction
1901-E,

(3) Promptly report to the State
Director the failure of any borrower to
comply with the terms and conditions of
its agreements with FmHA after
noncompliance has been brought to the
attention of the borrower and
recommended corrective action has not
been taken,

(4) Furnish training and technical
guidance not readily available through
other sources to borrowers to protect the
FmHA's interests. This training and
guidance may relate to business
operations, project management,
personnel training, membership
activities, fair housing requirements
policy, or any other phase which vitally
affects the borrower’s operations,

(5) Maintain the Management System
Card System according to Subpart A of
Part 1905 (available in any FmHA office)
to assure prompt compliance by
borrowers with FmHA requirements
relating to repayments, budgets and
reports, taxes, insurance and bond
renewals, reports required by State law
or regulations as indicated in State
Supplements, security instrument
expirations, and other items of loan and
security servicing,

(6) Maintain the official borrower case
files according to the requirements of
Subpart A of Part 2033 (available in any
FmHA office),

(7) Promptly collect FmHA loan
payments and service security for the
FmHA loans.

(b) State Directors will:

(1) Coordinate and direct loan
servicing activities relating to borrowers
and perform other functions as
prescribed by this subpart,

(2) Designate appropriate State staff
member{s) to be responsible for loan
servicing, appraising and providing
District Directors with technical
guidance, training and follow-up
supervision to service loans,

(3) Ensure that District Directors carry
out their responsibilities,

(4) Coordinate as appropriate with
0GC, )

(5) Maintain necessary liaison with
State and local officials.

§§ 1965.59—1965.60 [Reserved]

- §1965.61 General loan servicing

requirements.

(a) Payments. Payments will be
handled according to the applicable
provisions of Subparts A and B of Part
1951 of this chapter, and Subparts D and
E of Part 1944 of this chapter.

(b) Borrower reports, audits, and
analyses. Borrower reports, audits, and
analyses, including the approval or
disapproval of annual operating
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budgets, requests for rent changes, and
occupancy problems will be processed
and handled according to Subpart C of
Part 1930 of this chapter.

(¢) Maintenance. Project maintenance
is of utmost importance. All projects
must be adequately maintained by the
borrower not only to protect the
Government's interest, but also to
attract potential clients (tenants for
rental projects, purchasers for RHS).
Maintenance should be reviewed during
each supervisory visit and appropriate
recommendations made to the borrower.
The District Director will inspect the
real estate security as required by
Subpart C of Part 1930 of this chapter.

(d) Actions by third parties affecting
FmHA security. Cases including third
party action will be handled according
to the provisions of § 1872.2 (c) of
Subpart A of Part 1872 (paragraph II C of
FmHA Instruction 465.1), except that
references to the County Supervisor
shall be construed to mean District
Director when applied to multiple
housing type programs.

(e) Lease of security property. The
leasing of property (except to tenants for
specific program purposes) serving as
security for multiple housing loans and
grants other than as indicated in this
gection is not authorized. Approval of
leases by the State Director is
authorized in the following cases:

(1) Leases to public housing
authorities. RRH or RCH borrowers may
be permitted to renew and continue
leasing all or part of the housing
facilities to a housing authority with the
benefits of the HUD Section 23 leasing
program. No new leases will be entered
into. The lease will be on a form
provided by the housing authority and
must be on terms that will enable the
borrower to continue the objectives of
the loan and make payments on
schedule.

(2) Lease of a portion of the security
property. When the RRH or RCH or LH
borrower will continue to operate the
facilities for the purpose for which the
loan or grant was made, the State
Director or his/her designee may
approve the leasing of related facilities
such as kitchens, laundries, commissary
stores, recreational facilities and
community buildings, subject to the
applicable provisions of § 1944.212 of
Subpart E of Part 1944 of this chapter for
RRH and RCH and § 1944.158 of Subpart
D of Part 1944 of ths chapter for LH and
under the following conditions;

(i) The lease is advantageous to the
borrower and the tenants, and will not
impair the FmHA's interest.

(ii) The amount of the consideration is
adequate. The consideration must be
sufficient to pay all prorated operating

and maintenance expenses, a prorated
share of the annual reserve deposit, and
the prorated part of the loan
amortization at the note rate of interest.

(iii) The lease should provide at its
termination for the restoration of the
leased space to its original condition or
a condition acceptable to the owner and
FmHA. v

(iv) Consent to the lease shall not
exceed one year at a time unless the
State Director determines with the prior
written concurrence of the National
Office that a longer lease is clearly more
advantageous to the borrower, the
tenants, and the FmHA.

(v) If foreclosure action has been
approved, consent to lease and use of
proceeds will be granted only under
directions from OGC or the U.S.
Attorney, as appropriate.

{(vi) When another lienholder's
mortgage requires consent of that
lienholder to a lease, written consent
will be obtained prior to FmHA
approval of the lease.

(vii) The authority to approve the
lease of laundry facilities or commissary
stores may be redelegated in writing to
the District Director by the State
Director.

(3) Mineral leases. Mineral leases will
be handled according to § 1872.8 (d) of
Subpart A of Part 1872 of this chapter
(paragraph VIII D of FmHA Instruction
465.1) except that all references to
County Supervisor will be construed to
mean District Director when applied to
the Multiple Housing Programs.

(4) Processing. When a borrower
requests consent to lease a portion of
the security property or the District
Director discovers that the borrower is
leasing the security without consent,
Form FmHA 465-1, "Application for
Partial Release, Subordination or
Consent," will be prepared.

(i) The form will show the terms of the
proposed lease and will specify the use
of proceeds, including any proceeds to
be released to the borrower.

(ii) The form will be submitted
through the District Director to the State
Director, along with a copy of the lease,
official borrower case files, the District
Director's comments and
recommendations, and any other
information pertinent to the transaction.

(iii) The State Director will review the
material, obtain the guidance of OGC
prior to indicating approval or
disapproval on Form FmHA 465-1, and
provide additional servicing instructions
to the District Director.

(f) Consent of lienholders. Before
FmHA consents to any transaction
which affects its security or lien
position, the written consent of any
other lienholders must be obtained. The

“consent will include an agreement on
the disposition of any funds resulting
from the transaction and will be
consistent with the respective loan
program requirements,

(g) Changing project designation,
Generally projects designated for
families, elderly or handicapped persons
will be used for the original purpose
throughout the life of the FmHA loan.
However, if it becomes necessary to
change the designation of a project (i.e.,
from senior citizens to family, etc.) due
to housing market changes which inhibit
the borrower's ability to maintain
occupancy levels sufficient to sustain
the project, the State Director may
change the designation with the prior
written concurence of the National
Office. No change in the plan of
operation (limited profit, nonprofit or
full profit) will be authorized in
conjunction with the change in project
designation. Project design must meet
senior citizen requirements when
changing the designation to senior
citizen. The National Office will only
consider such requests on a case by
case bagis when all of the following
information has been provided:

(1) The complete borrower case files
have been submitted together with the
State Director’s specific
recommendations and analysis of the
present and long term situation.

{2) A market needs survey which
substantiates the rationale for the
change has been provided by the
borrower. (The market survey must
clearly indicate the long term
marketability of the project and include
the appropriate demographic
information which reflects the
population trends in the area.)

(3) A summary of all servicing actions
taken by fmHA to aid the borrower in
maintaining the present designation.

- (4) A summary of all action taken by
the borrower to effectively market the
units to potential eligible tenants.

(5) A summary of the impact the
change will have on any existing
tenants, rent subsidy needs, and the
community as a whole.

§ 1965.62 [Reserved]

§ 1965.63 Issuance or transfer of stock, or
change in membership, or membership
interests in organizations indebted to
FmHA.

Organizations which may be indebted
to FmHA include, but are not limited to:
public bodies, broadly-based nonprofit
corporations, nenprofit organizations of
farmworkers, associations of farmers,
RCH consumer cooperatives, profit and
limited profit corporations, trusts, profit
and limited profit general partnerships.
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and limited partnerships. This section
describes the policy of FmHA in
approving changes of members,
ownership interest, and transfer or
issuance of stock in these organizations,
to determine the continued eligibility of
the borrower enitity. It does not apply to
the sale or exchange of title to the
security property, or the conversion
from one form of ownership to another
such as changing a general partnership
to a limited partnership. Stock,
partnership, or membership changes
which the State Director is not
authorized to approve under the
conditions of this section will be
sumbitted to the National Office for
handling.

(a) Profit and limited profit
corporations, general partnerships,
limited partnerships, and trusts.
Ownership changes of 100 percent
within a twelve-month period will be
treated as fransfers and processed
according to § 1965.65 of this Subpart.
Ownership changes in excess of 50% but
less than 100% will be subject to
§ 1965.85(a)(3) of this subpart which
covers hardship provisions and the
restrictions on subsequent changes.
However, changes in limited partner
interests in a limited partnership will
not be subject to the restrictions of
§ 1965.65(a)(3) of the subpart when
completed in accordance with the
approved partnership agreement even
though they may reflect as high as a 95%
change within a twelve-month period.
Other ownership changes of Jess than
50% within a twelve-month period will
be processed without restriction. Any
changes of less than 100% will be
processed according to paragraph (e) of
this section.

(b) Public badies, broadly-based
nonprofit corporations, or nonprofit
organizations of farmworkers. FmHA
consent will not be required for broadly-
based nonprofit corporations or
nonprofit organizations of farmworkers
indebted to FmHA to change or transfer
membership. Each organization,
however, must maintain the number and
type of members required by its Articles
of Incorporation and Bylaws.
Organizations will only permit
membership changes as authorized by
the organizational documents previously
approved by FmHA. Should the
minimum number of required members
In any organization fall below that
prescribed by their organizational
:iokcuments. the following actions will be
axen:

(1) The District Director will provide
the State Director with a complete
Written report of the circumstances,
including the organization's plan for

obtaining additional membership, and
the continued operation of the project.
The District Director should submit this
report only after he or she has
personally met with the governing body
and found that they will not be able or
willing to comply with FmHA
requirements. The report should be
precise and include recommendations
on further servicing actions.

(2) The State Director will review the
report and evaluate any adverse effect
the noncompliance will have on the
loan. If it appears that the interest of the
United States will be adversely affected,
the State Director will forward the
material together with appropriate
comments and recommendations, to the
OGC for review and guidance in the
continued servicing or liquidation of the
account as appropriate. The State
Director will provide the District
Director with instructions for servicing
the account.

(c) Associations of farmers. Changes
in membership will be governed by the
organizational documents previously
approved by FmHA and any eligibility
requirements set forth in program
regulations. (See Subject D or Part 1944
of this chapter.) In those cases where
proposed membership changes are not
covered in the documents or are in
conflict with the provision of Subpart D
of Part 1944 of this chapter, case files
will be submitted for National Office
consideration.

(d) RCH consumer cooperatives.
Changes in the membership of RCH
consumer cooperatives will be
processed according to the provisions of
the Subscription Agreement and the
Occupancy Agreement. (See Exhibits A
and B of Subpart F of Part 1822 of this
chapter (FmHA Instruction 444.7) which
are available in any FmHA office.)

{e) Processing organizational
membership changes. Organizations are
required by their loan agreement or
resolution to obtain prior FmHA consent
to transfer stock, to transfer any interest
or to change any interest in the
borrower entity. Therefore, when
organizations request FmHA consent to:
issue additional stock, transfer stock,
change membership or membership
interests, admit new or substitute
general partners of any kind, withdraw
general partners of any kind, alter the
beneficiary of the trust, admit limited
partners, or when such a change has
taken place without prior FmHA
consent, the District Director shall
process and submit Form FmHA 465-1
to the State Director. The State Director
is authorized under § 1965-55 (a) of this
subpart to approve or disapprove these
transfers or changes or Form FmHA

465-1. For approval, the State Director
must determine that the following
conditions have been met:

(1) The borrower has provided a
listing showing the name, address,
Employer Identification or Social
Security number, and percent of
ownership of each member, stockholder,
partner, or beneficiary of a trust that
will have an interest in the organization.

(2) All new or substitute general
partners, and all new or substitute
trustees, members, stockholders, or
beneficiaries that will hold an interest in
the organization in excess of 10 percent
have submitted a current, dated, and
signed financial statement showing
assets and liabilities, with information
on the status and repayment schedule of
each debt. Each limited partner in a
limited partnership will submit a dated
and signed a statement certifying the
approximate net worth of the limited
partner or the statement used in the
syndication as long as it indicates the
current net worth. All financial
statements submitted must comply with
the reporting requirements set forth in
Exhibit A-6 to Subpart E of Part 1944 of
this chapter. A resume must also be
submitted, together with a statement
setting forth any identity of interest as
described in Exhibit A-8 to Subpart E of
Part 1944 of this chapter. The resume
should explain the past performance,
experience, qualifications, and abilities
of the individual or organization, except
for limited partners in a limited
partnership, who are obtaining an
interest in the borrower organization. A
determination must be made on whether
the incoming individual or organization
meets the eligibility requirements of
Subpart E of Part 1944 of this chapter.

(3) The borrower is unable to provide
the housing or other facilities from its
own resources and is unable to obtain
the necessary credit from private or
cooperative sources on terms and
conditions that would enable the
borrower to refinance the FmHA
indebtedness and operate the project for
amounts within the payment ability of
those eligible to occupy the housing or
benefit from the project. When tenants
are benefiting from any FmHA or other
Government subsidy program, the
continued availability of the subsidy
will be considered in making this
decision. For profit and limited profit
organizations, the assets of the
individual general partners, members or
stockholders will also be considered.

(4) The type of change must not
adversely affect the operations of the
project. Liens may not be taken against
the FmHA security. Payments on any
debt incurred for the purchase of the
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stock or interest in the organization will
not be considered authorized debt
payments and will not be included in
project operations as a budgeted
expense. In those cases where the
withdrawing member or ownership
interest proposes to use a security
agreement or other document to secure
an equity payment, the State Director
must determine that:

(i) The payment is not contingent on
the future sale of the project or
ownership interests,

(ii) An assignment of interest to
secure a promissory note, in the case of
a limited partnership, is restricted to the
limited partners interests only and not
the general partner interest,

(iii) In cases other than the limited
partner’s interest in a limited
partnership, that there is no
reversionary interest held in the entity,
and

(iv) Any security agreement or equity
note, clearly indicates the necessity of
FmHA approval before any
substitutions take place, regardless of
any default on the equity note.

(5) In the case of the sale of the
interest of a general partner, or the
admission of a substitute general
partner, in either a limited partnership
or a general partnership, the new or
substitute general partner must agree to
assume the responsibilities and
obligations of the original general
partner under the terms of the FmHA
promissory note, mortgage, and the
borrower's partnership agreements. The
assumption of personal liability by the
general partner in a limited partnership
may be waived by the State Director
with the advice of the OGC if the
organizational papers require that
liability be limited to the assets of the
partnership according to § 1944.221(a)(2)
of Subpart E of Part 1944 of this chapter.
After consulting OGC, the State Director
will require the new or substitute
general partner to execute an agreement
as follows for inclusion in position 5 of
the official case file:

Assumption of Original or Withdrawing
Partner's Obligations

In consideration for being approved by the
Farmers Home Administration (FmHA) for
admission as a general partner into
(the partnership), the undersigned hereby
assumes all responsibilities and obligations
of under the terms of the
Partnership Agreement dated
terms of (a) (all) note(s) or assumption
agreemenl(s) dated in the respective
amount(s) of . and the terms of the
FmHA security instrument(s) taken on the
partnerhip property dated and filed
for record in the office at
Document No. or Book and Page No.
Date
Signature of New or Substitute Partner

the

(8) Any withdrawing stockholder,
member, or partner personally liable for
the FmHA indebtedness will not be
released of liability unless the new
stockholder, member, or partner is made
personally liable for the FmHA debt on
an agreement approved by OGC, and
the State Director determines that the
assets and net worth of the new
stockholder, member, or partner are
substantially the same as or greater than
that of the party to be released.

(7) The State Director must determine
that approval of the transaction will not
adversely affect the FmHA program in
the area, that the objectives of the loan
will not be changed, and that the
successful operation of the project will
not be jeopardized. In making this
determination, the State Director must
consider the past performance,
experience, qualifications and abilities
of any individual or organization
obtaining an interest in the borrower
organization, other than a limited
partner holding a minority interest in a
limited partnership. Serious
consideration must also be given to an
individual having a record or reputation
for discriminating against individuals
because of their race, color, national
orgin, handicap or other prohibited
basis. However, the past performance,
experience qualifications and abilities of
any individual or organization will be
considered when that individual or
organization is obtaining the majority of
the limited partners’ interests in a
limited partnership and the partnership
agreement permits the limited partners
to remove and replace the general
partner by a consensus of the majority
of the limited partners. -

{8) Organizational papers must be
amended to reflect the changes and a
copy submitted to FmHA to be retained
in the case files. The amendment should
specify that FmHA must approve all
membership changes or transfers, if they
do not already do so. OGC will review
any proposed changes of beneficial
interests in a trust to determine that all
applicable program requirements have
been met.

§ 1965.64 [Reserved]

§ 1965.65 Transfer of real estate security
and assumption of loans.

(&) General. Borrowers should be
properly informed during loan
processing that each applicant must
have the ability and intention to own
and operate the proposed housing
project for the purposes for which the
loan is made, They should also be
advised to properly organize their
venture at the outset. As required by
Subpart G of Part 2033 of this chapter,

the Multiple Family Housing Information
Status, Tracking and Retrieval System
(MISTR) should be used for tracking and
identifying the status of transferors and
transferees as a routine part of the
transfer and assumption process. Only
RHS loans can be approved or closed
for applicants that plan to sell their
projects within a short period of time.

(1) The requirements of this section
apply when:

(1) Title to the security property is
transferred;

(ii) Sale of a project has occured or
will occur through a land contract or
similar contract;

(iii) The liability for the FmHA
indebtedness has been or will be
assumed by an organization, entity or
individual who is not presently liable for
the debt;

(iv) There has been or there will be a
change in the borrower entity such as,
an individual changing to a limited
partnership; or

(v) Membership interests within a
borrower entity have been or will be
changed 100 percent a twelve-month
period as indicated by § 1965.63(a) of
this subpart,

{2) When the mortgage or deed of trust
requires FmHA consent to the sale or
other transfer of real estate security. the
borrower should be advised of its
provisions. Before firm agreements are
reached between the borrower and the
proposed purchaser or transferee, the
borrower should notify the District
Director of the proposed sale or transfer.
The District Director shall then explain
the requirements of this Subpart.

(3) Proposed transfers must not be to
the detriment of the FmHA or the tenant.
LH loans will only be transferred under
this Subpart when they will continue to
be used to provide housing for farm
laborers as defined in Subpart D of Part
1944 of this Chapter.

(4) The transfer of projects are defined
in §1944.205(j) of Subpart E of Part 1944
of this chapter, in which the initial and
subsequent FmHA loans (except
subsequent loans(s) made for repairs to
existing units) are less than 5 years old
or a transfer occurred less than 5 years
previously should be discouraged unless
the transfer will serve the best interests
of the FmHA and/or the eligible tenants,
or the transfer is needed to remove a
hardship which adversely impacts the
present borrower and was caused by
circumstances beyond his/her control,
such as:

(i) Iliness or death of the principals;

(ii) Court order requiring the division
of security property;

(iii) The individual borrower faces
serious financial difficulties due to
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circumstances beyond the borrower’s
control, which will force him/her out of
operation. These circumstances do not
include transferring the property to
obtain the equity needed to permit the
borrower to apply for additional FmHA
loans or raising capital to support the
borrower's other financial interests not
involving the FmHA financed project.
Borrowers under this type of hardship
must be able to show that they have
acted in good faith; demonstrated their
managerial skills and financial abilities;
and otherwise complied with all other
agreements made with FmHA, Hardship
transfers due to construction cost
overruns will only be considered in the
case of individual borrower accounts. (If
additional funds are needed to cover
cost overruns for any other type of
borrower entity, consideration should be
given to the admission of new partners,
sale of stock, etc., under the provisions
of § 1965.63 to continue ownership of the
project.)

(5) When the State Director
determines that a hardship is present
and the official case files have been
adequately documented to clearly
identify the hardship, a transfer may
occur without penalty to the transferor.
When a hardship is not present and the
loan(s) are less than 5 years old, the
transferor (including principals) will be
ineligible for further loans or
participation in the transferee or other
RRH applicant entities for the remainder
of the 5 year period. The 5 year period
begins on the date of FmHA loan closing
and/or any subsequent transfer.

(6) Transfers of RRH projects with
initial or subsequent loans (except loans
for the purpose of repairs to existing
units) that are at least 5 years old will
be processed according to the provisions
of this subpart without penalty to the
transferor. The transferor (including the
principals) may continue to participate
in the RRH program through new and
existing projects assuming he/she has
performed satisfactorily and meets the
eligibility criteria of § 1944.211 of
Subpart E of Part 1944 of this chapter.

(7) In all cases, the purchaser is
required to provide evidence of its
inability to obtain credit elsewhere on
rates and terms that will not cause
rental rates in excess of what low- and
moderate-income tenants could afford.

(8] A nonrefundable transfer fee will
be assessed at the time the RRH transfer
application is submitted to the FmHA
District Office. This fee will equal %
percent of the original loan amount for
each loan being transferred to a full
orofit, limited profit, or ineligible
applicant. This fee is not applicable
When the transferee is a public body,
tonsumer cooperative or nonprofit

corporation as defined by the respective
FmHA multiple housing program
regulations.

This fee will be identified as a
transfer fee and submitted to the
Finance Office using Form FmHA 1844-9
to be credited to the Rural Housing
Insurance Fund.

(b) State Director authority. The State
Director is authoriztd under § 1965.55
(a)(4) of this subpart to approve initial
and subsequent transfers, with an
appropriate assumption of the FmHA
unpaid loan balance(s) when the
principal amount plus accured interest is
within the State Director's loan approval
authority, subject to the following
general conditions and requirements’

(1) Transfers will be made to either
eligible or ineligible applicants. Eligible
applicants are those applicants meeting
all of the eligibility criteria as defined by
the appropriate loan program
regulations. Ineligible applicants are
those applicants failing to meet the
eligibility requirements for the
respective loan type. Transfers to
eligible applicants will receive
preference over transfers to ineligible
applicants, provided recovery to FmHA
is not less than it would be if the
transfer were to an ineligible applicant.

(i) Transfers to eligible applicants will
generally be completed on the basis of
the same terms if the loan account is
current or can be brought current when
the transfer and assumption is closed.

(ii) Eligible applicants assuming loans
which are delinquent and cannot be
brought current at the time of closing,
and transfers to ineligible applicants,
will be transferred on the basis of new
terms.

(2) If the State Director determines
that the total secured FmHA debt(s)
exceeds the present market value of the
security, the transferee must assume an
amount at least equal to the present
market value less any prior liens. In
those cases, the transferor will not be
released from liability and the remaining
debt will be processed according to the
applicable provisions of Part 1864 of this
chapter (FmHA Instruction 456.1).
Otherwise, the transferee will assume
the total FmHA secured debt(s). The
approval official must determine that
the security is adequate for the FmHA
indebtedness being assumed. Security
will be upgraded if necessary to meet
FmHA standards.

(3) The transferor should not receive
any equity payment unless the total
unpaid FmHA indebtedness is assumed,
all real estate taxes are current; and the
FmHA loan payment and the reserve
account are on schedule at the time of
transfer, less any authorized
withdrawals; if the requirements of this

paragraph cannot be met, the State
Director may request the National Office
to authorize an equity payment when all
other alternatives, including liquidation,
would not be in the best interests of the
FmHA and the tenants. Any equity
payment due the transferor should be
paid in cash at the time of transfer.
However, if paid on terms, the terms
and conditions must be documented in
the file and the transferee must be able
to show that the obligations can be met
from outside sources of income without
jeopardizing the operation of the project.
Any equity payment to be made on
terms shall not be considered an
authorized debt payment of the project.
Furthermore, any equity payment which
is not paid in cash at closing is not
authorized unless all of the following
conditions are met as part of the
transaction:

(i) No rental or other project income
will be used to make payments on the
note,

(if) No present or future liens will be
attached either to the secured property,
project operating accounts, or to pay
revenue from operation of the property,

(ili) The equity payable to the seller
will be provided from outside sources or
from any authorized return to owner,
and not from a planned sale of the
project or additional membership
interests beyond those identified in the
transferee’s organizational documents
approved by FmHA,

(iv) The seller does not and will not
have a reversionary interest in the
FmHA encumbered property,

(v) In the case of a limited
partnership, the right of FmHA to
approve or disapprove the substitution
of general and limited partners had not
and will not be superseded by any
agreement between the purchaser and
seller which implies prior consent by
FmHA for partner changes in the case of
default; and the right to assign
partnership interests is restricted to only
the limited partners' interests and such
right does not include the general
partner's interests,

(vi) An opinion is provided from the
transferor's legal counsel certifying that
the financial and other arrangements
comply with all FmHA requirements of
this section,

(vii) An assignment of project income

-will be taken by FmHA in accordance

with the requirements of § 1944.221(b} of
Subpart E to Part 1944 as additional
security with the advice and guidance of
OGC.

(4) If a payment to the transferor is to
be made in connection with the transfer,
the total FmHA debt on the property
must be assumed unless the payment
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received by the transferor is applied on
a prior lien or to the portion of the
transferor's PmHA debt not assumed.
When the full amount of the FmHA
secured debt is assumed and other
FmHA debts owed by the transferor are
not adequately secured, the State
Director may, as a condition of
approving the transfer, require that all
or a part of any equity payment be
applied on those debts.

{5) There must be no lien, judgment, or
other claims against the security being
transfered other than those by FmHA
and those authorized prior liens to
which FmHA has previously agreed,
unless prior written approval is obtained
from the National Office.

(6) When the loan(s) is secured by
both chattel and real estate, all chattel
security must be transferred, sold, or
liquidated by the time of closing the
transfer of the real estate.

(7) The transferee must complete and
submit Form HUD 935.2, "'Affirmative
Fair Housing Marketing Plan," for the
State Director's approval as required by
§ 1901.203 of Subpart E of Part 1901 of
this chapter.

(8) When the spouse of a deceased
individual borrower is not currently
liable for the indebtedness, a transfer
and assumption to the spouse can be
accomplished through the use of Eorm
FmHA 460-9, “Assumption Agreement
(Same-Terms-Eligible Transferee)," on
the same rates and terms if the spouse is
determined to be an eligible applicant
according to the applicable provisions of
the respective loan program and this
subpart,

(9) The transfer must be completed
with the advice and closing instructions
of the OGC.

(10) The rents to the tenants can be
increased only if the provisions of
paragraph XI of Exhibit B to Subpart C
of Part 1930 of this chapter are met. In
considering any rent increase, the rents
of comparable units in the community
must be considered. In no case should
the rents be higher than comparable
rents in the area for units available to
low and moderate income tenants.

(11) The transferee will be required to
submit reports according to § 1930.124 of
Subpart C of Part 1930 of this chapter.

{c) Transfers to eligible applicants.
Transfers of security with an
assumption of FmHA debts by
transferees who are eligible applicants
for the type of loan being assumed may
be approved subject to the general
conditions contained in paragraph (b) of
this section and the following:

{1) All necessary improvements to
assure that the housing will be decent,
safe and sanitary should be made prior
to the transfer, whenever possible.

When repairs cannot be completed prior
to closing, the necessary funds will be
executed and the repairs will be
identified, agreed upon prior to closing
and documented as specified in § 1924.5
of Subpart A of Part 1924 of this chapter.
Also any improvements required by
FmHA to meet the accessibility
requirements of Section 15 b.41 of
Subpart F of Part 155 of Subtitle A (See
§ 1944.215 (a)(9) of Subpart E of Part
1944 of this chapter) should be
considered part of any substantial
rehabilitation work undertaken as part
of the transfer. All repairs will be in
accordance with the provisions of
Subpart A of Part 1924 of this Chapter.
Funds for such improvements will be
from the sources in the following
priority: transferor’s equity;
contributions by the transferee, if loan
funds are available, from the use of an
RRH or LH loan as appropriate; reserve
account being transferred.

(2) For rental projects, the transferor's
project operating accounts, reserve
account, any tenant security deposits,
any balance remaining in the
transferor’s supervised bank account
which are needed to complete project
development, and any equipment
purchased with project funds, will be
transferred to the transferee. Any RA
payments not received by the transferor,
will be assigned to the transferee. Every
attempt should be made to have the
funds in the reserve account at the
scheduled level and transferred to the
transferee at the time of transfer.

(3) Any excess development funds
held%in a supérvised bank account must
be refunded to the respective loan
account upon receipt of the transfer
request.

(4) A loan and/or grant may be made
in connection with a transfer subject to
the policies and procedures governing
the kind of loan and/or grant being
made. Loan and/or grant funds may not
be used, however, to pay equity to a
transferor.

(5) The transferee must prepare
operating budgets, as required by the
appropriate program regulations
governing the kind of loan being
transferred, covering the first partial
year and the next full year's operation.
The budgets must be realistic and reflect
sufficient funds to pay operation and
maintenance expenses, maintain any
required reserve, and keep the FmHA
account(s) current. The charges for the
use of the facility or services must be
within the payment ability of those it is
intended to serve. A current utility
allowance must also be prepared when
required by program regulations.

(6) For transfers of RRH loan
accounts, current executed tenant

certifications using Form FmHA 444-8,
“Tenant Certification,” or a HUD
approved form of “Certification or
Recertification of Tenant Eligibility™ for
any tenants receiving Section 8 subsidy,
must be on file with FmHA or provided
for each tenant, as required by
paragraph VII F of Exhibit B to Subpart
C of Part 1930 of this chapter, evidencing
that the units are or will be occupied by
eligible tenants when the transfer is
closed.

(7) For transfers of RRH and LH loan
accounts, all leases should also be
assigned to the transferee no later than
the date of closing.

(8) The proper type of loan agreement
or loan resolution for the type of
transferee involved must be in effect
and secured by the morigage or deed of
trust at the time of transfer. If changes
are needed in the existing loan
agreement or loan resolution to
accomplish this, amendments must be
made to the existing loan agreement or
resolution secured by the mortgage on
the security property with the advice of
transferee's attorney and approval of
OGC or by any other method acceptable
to OCC. If the RRH transferee wishes to
convert to the loan agreement/
resolution format of Form FmHA 1844
33, “Loan Agreement,” 1944-34, “Loan
Agreement,” or 1944-35, “Loan
Resolution,” as appropriate, the
transferee may accomplish this by
amending the existing loan agreement/
resolution with the advice of
transferee’s attorney and concurred in
by OGC. X

(9) A limited profit RRH transferee’s
initial investment and rate of return in
the project will remain the same as that
originally provided to the transferor.
However, If a loan to a nonprofit or
profit type borrower is being transferred
to a limited profit type transferee, the
initial investment to be shown in the
loan resolution or agreement will be
“None unless an exception is made by
the National Office. Any initial
investment established by the National
Office should not exceed 5 percent of
the original loan amount with a rate of
return which will not exceed the rate set
forth in § 1944.215(1) of Subpart E of Part
1944 of this chapter when the transfer is
approved. An exception will be
considered when:

(i) The transferee contributes funds
for repairs or authorized improvements
beyond those which would have been
paid from the transferor's equity as
indicated in paragraph (c)(1) of this
chapter, or '

(i) The transferee contributes
sufficient cash to reduce the debt being
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assumed to no more than 95% of the
original development cost, or

(iii) The transferee's total
contributions for the repairs and debt
reduction identified in paragraph (c)(9)
(i) and (ii) of this section, exceed 5% of
the purchase price, and

(iv) The transfer is referred to the
National Office with the appropriate
recommendations and a request to
establish an initial investment for the
transferee.

(10) If the transfer involves an RRH or
RCH loan using interest credit with a
Form FmHA 1944-7 or 444-7, “Interest
Credit and Rental Assistance
Agreement” in effect, it will be
cancelled as of the date of the transfer.
If the transfer is to be made on a
nonprofit or limited profit basis, the
transferee may receive interest credit if
the loan is eligible for interest credit
according to Exhibit B to Subpart E of
Part 1944 of this Chapter. A new Form
FmHA 1944-7 will be executed by the
transferee, attached to Form FmHA 460
5 “Assumption Agreement (New
Terms)™ or 460-9 *Assumption
Agreement (Same Terms), as
appropriate and submitted
(simultaneously with any interest credit
cancellation for the transferor) to the
Finance Office when the transfer is
closed,

(11) A transferee may participate in
the rental assistance program if the
transferor's project is an eligible project
and the transferee is an eligible
borrower according to Exhibit E to
Subpart C of Part 1930 of this Chapter. If
the transferor participates in the rental
assistance program, the transferee may
assume the remaining portion of the
transferor's rental assistance agreement
when the transferee is eligible. When
the transferee is assuming the
transferor's rental assistance agreement,
the transferor's rental assistance
agreement will be described on the
assumption agreement (Form FmHA
460-5 or 460-9, as appropriate) in Table
I giving the date executed, number of
units, term of agreement, and the
amount of obligation remaining. If the
transferee will not be assuming an
existing rental assistance agreement, the
agreement will be cancelled and the
Finance Office notified of the
cancellation using Form FmHA 1944-26,
‘Request For Obligation of Rental
Assistange.”

(12) If a project operates under the
HUD Section 8 program the Housing
Assistance Payment (HAP) contract
must also be assigned to the transferee
with prior approval from HUD. This
dpproval must be obtained so that the
assignment of the HAP contract occurs
no later than the closing of the transfer.

(13) The transferee must thoroughly
understand all loan requirements
including the tenant eligibility,
management, reserve account, audit,
and reporting requirements of applicable
FmHA regulations; and the loan
agreement or loan resolution and the
content of the signed Form FmHA 4004,
“Assurance Agreement.”" Before the
transfer is closed the District Director
shall carefully review with the
transferee Subpart L of Part 1944 of this
chapter, Subpart C of Part 1930 of this
Chapter, the applicable loan program
regulations, and the loan agreement or
resolution with the transferee.

(14) Release of liability will be
considered according to the following:

(i) When all FmHA security is
transferred and the total outstanding
debt is assumed, the transferor will be
released from liability.

(ii) In those cases where the value of
the security transferred and debt
assumed is less than the full amount of
the FmHA debt, the transferor may be
released from liability if the State
Director determines that the transferor
has no reasonable debt-paying ability
considering assets and income at the
time of the transfer, and certifies that
the transferor has cooperated in good
faith, has used due diligence to maintain
the security property against loss, and
has otherwise fulfilled the convenants
incident to the loan to the best of the
borrower's ability. The approval official
must execute a memorandum containing
the following statement for inclusion in
the official case file:

{Transferor's name), in our opinion, does
not have reasonable debt-paying ability to
pay the balance of the debt not assumed after
considering its assets and income at the time
of the transfer. Transferors have cooperated
in good faith, used due diligence to maintain
the security against loss, and otherwise
fulfilled the covenants incident to the loan to
the best of its ability. Therefore, we
recommend that the transferor be released of
personal liability upon the transferee's
assumption of that portion of the
indebtedness equal to the present market
value of the security property.

(d) Transfers to ineligible applicants.
The transfer of an FmHA loan account
to a transferee who is an ineligible
applicant for the type of loan involved
will be considered only when the
transfer is needed as a method for
servicing a problem case in which the
objectives of the original loan cannot be
realized and an eligible transferee is not
available. Transfers will not be
considered when they basically serve as
a method or provide a means by which
members of a borrower-organization can
obtain an equity payment, or when they
serve basically as a method of providing

a source of credit for purchasers. The
State Director is authorized to approve
transfers to ineligible applicants, subject
to the general conditions of paragraph
(b) of this section and the following:

(1) Ineligible applicants can only be
approved when a downpayment is made
equivalent to a minimum of 10 percent of
the remaining loan balance to be
assumed. Each ineligible transferee will
be encouraged to make as large a
downpayment on the FmHA secured
indebtedness as the transferee is
financially able.

(2) The transferee must have the
ability to pay the FmHA debt(s)
according to the assumption agreement
and must possess the legal capacity to
enter into the contractual agreement.

(3) The balance of the FmHA
indebtedness assumed must be
scheduled for repayment in two years or
less for RHS accounts, and usually 10
years or less for other types of multiple
family loan accounts. If longer terms are
needed for LH, RRH, or RCH projects
with multiple unit structures, the State
Director may authorize longer terms up
to 20 years. (Single family type
structures may be sold on terms for 15
years or less.) Amoritized monthly or
annual installments will be charged with
interest to the transferee at the rate
currently applicable to above-moderate
RH loans, including insurance charges,
or at the rate of interest specified in the
note(s) being assumed, whichever is
greater. Form FmHA 460-5 will be
executed by the transferee,

(4) The State Director may release the
transferor from liability under the same
provisions as stated in paragraph (c)(10)
of this section only when all of the real
estate security for a loan is transferred;
the total outstanding indebtedness or
that portion of the debt equal to the
present market value of the security is
assumed; and the debt assumed by the
ineligible transferee is scheduled for
repayment in five years or less from the
date of the assumption agreement.

(5) When an ineligible transferee
assumes an FmHA loan where the
present borrower has personal liability
and it is scheduled for repayment in
more than 5 years from the date of the
assumption agreement, the transferor
must acknowledge their continued
liability for the debt by signing an
agreement as follows:

Continued Liability Agreement of Present
Debtors

The undersigned hereby acknowledges the
continued personal liability for the
indebtedness owed to the FmHA and
assumed by (assuming parties) under
assumption agreement dated
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Date

(The original of the signed agreement
will be attached to the original
assumption agreement, a copy filed in
the transferee's District Director case
folder, and a copy provided the
transferor.)

(6) Transfers to ineligible applicants
of loans made on or after December 21,
1979, will not be authorized without the
prior consent and authorization of the
National Office. Authorization must be
requested in writing and include all the
information required in paragraph (e) of
this Section.

(7) Those loans which are transferred
to ineligible applicants will be classified
as Other Real Estate (ORE) and serviced
according to this Subpart to the extent
possible. Those case which cannot be
serviced according to this Subpart will
be forwarded to the National Office for
advice and guidance.

(e) Submission to National Office. In
those cases where the proposed transfer
cannot be made in compliance with
paragaphs (a) and (b) or (c) of this
section, the State Director may submit
the entire proposal, complete with all
the case files, the State Director's
specific recommendations and
justifications to the National Office for
review, consideration, and any special
instructions for handling the account{s).
The State Director must have
determined prior to submission
however, that it is in the besl interest of
the FmHA to permit the transfer before
submitting the proposal for
consideration. All transfers where the
total indebtedness (principal and
interest) exceed the State Director's
approval authority must be submitted to
the National Office for prior review and
authorization to approve the transfer
request.

(£) Processing transfers. (1) Form
FmHA 465-5, “Transfer of Real Estate
Security,” must be completed to reflect
the agreement between the transferor
and transferee. The form will be
prepared to show all agreements
involved such as the proration of taxes
and insurance, title, legal and filing fees,
equity and method of payment,
assignment of project accounts and
leases, and other appropriate items. The
effective date of the transfer is the
actual date the transfer is closed and
Form FmHA 460-5 or 460-9, as
appropriate, is executed.

(2) FmHA Form 460-8 or 460-5 will be
executed according to the applicable
FMI. The unpaid principal balance and
accrued interest to be shown on Form
FmHA 460-5 or 460-9 will be computed
from Form FmHA 451-26, “Transaction
Record,” or Form FmHA 451-11,

“Statement of Account.” The transferee
will be advised of the total amount paid
as of the closing date which has not
been credited to the account, the
payment required to place the account
on schedule as of the previous
instaliment due date, any payments
required to bring any monthly or annual
payments current and the amount
needed to bring the reserve account
current less any authorized
withdrawals. If the loan or reserve
accounts cannot be brought current or
less than the total debt is assumed, the
transfer will be closed on new terms at
the note rate or current interest rate,
whichever is greater.

(3) When the property transferred will
continue to be used for the same or a
similar purpose for which Federal
financial assistance was extended, the
transferee must sign Form FmHA 400-4,
"Assurance Agreement.”

(4) An appraisal will be required for
each transfer except those completed on
a same terms basis and for which the
State Director is satisfied that the
security is adequate. (An appraisal will
always be required for transfers or new
terms.) An FmHA Designated MFH
appraiser will be responsible for
preparing an appraisal report when the
transferor or transferee does not submit
an acceptable appraisal, the total
indebtedness will not be assumed or the
State Director requires that one be
prepared, If the last appraisal is less
than one year old and the transfer is
within the State Director's authority, the
FmHA designated appraiser will
supplement the present appraisal report
by attaching information on the present
market value. A new appraisal will be
prepared according to the requirements
of Subpart B of Part 1922 of this Chapter
when the current appraisal is over one
vear old or when the State Director
determines a new appraisal report is
needed. The State Director may accept,
at his or her option, an independent
appraisal from the tranferor or
transferee in lieu of an FmHA prepared
appraisal provided:

(i) The expense of the appraisal will
be paid by the transferee or transferor
without obligation to FmHA,

(ii) The appraisal will be prepared by
an accredited Senior Real Property

- Appraiser (SRPA), Senior Real Estate

Analyst (SREA) or Member, Appraisal

Institute (MAI) real estate appraiser.

The State Appraiser/Trainer may accept

an appraisal report from other than an

accredited SRPA, SREA or MAI

appraiser if he or she determines that:
(A) There are no accredited

appraisers within a reasonable distance
from the project location, and

(B) The individual preparing the
appraisal has satisfactorily completed a
minimum of 80 hours of accredited
appraisal courses.

(iii) The appraisal report form will be
Form FmHA 1922-7, Appraisal Report
for Multi-Unit Housing,” or the Federal
Home Loan Mortgage Corporation form,
FHLMC Form 71A, and it will include
adequate documentation to support the
appraised value.

(iv) The total FmHA debt will be
assumed by the transferee.

(v) The appraised value of the
property is sufficient to secure the
existing FmHA debt, planned
subsequent FmHA loan(s}, and any
authorized junior liens.

(vi) A review of the appraisal will be
made by the State Appraiser/Trainer
according to FmHA Instruction 1922-B
using FmHA Form 1922-13, “Reviewer's
Appraisal Analysis.”

(5) Form FmHA 460-9, will be
executed according to the FMI when the
full debt will be assumed at the same
rate and terms. The loan account(s)
must be current at the time of the
transfer and the reserve account on
schedule, less any authorized
withdrawals, if the transfer is to be at
the same rate and terms.

(6) Form FmHA 460-5, executed
according to the FMI when an account
cannot be brought current at the time of
transfer or less than the full debt is
assumed. The loan repayment period
may be extended to the maximum term
authorized by the appropriate loan
program, considering the value of the
remaining security. Transfers on new
terms are also subject to the following
conditions:

(i) The interest rate charged for all
loans except LH loans will be the
current rate being charged for those
loans, or the note rate, whichever is
greater. The interest rate on LH loans
will be the rate specified in the note,
except that loans transferred to public
bodies, nonprofit organizations of
farmworkers, and broadly-based
nonprofit corporations for LH purposes
may be at a one percent interest rate
regardless of the rate specified in the
note if the State Director determines
that the reduction is necessary in order
to maintain rental rates at a level
affordable to the tenants. If the State
Director determines that the transfer at
one percent is necessary for other types
of LH transferees, the case should be
submitted to the National Office, with
the State Director's recommendations
and justifications for consideration.

(ii) Loans for RRH and RCH projects
which are amortized on an
payment basis and are transferred on
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new terms through the use of Form
FmHA 460-5, shall be converted to a
monthly payment amortization. This
may be accomplished by changing the
date to be inserted for item 15 of the
Forms Manual Insert (FMI) for Form
FmHA 460-5 to the date which is one
month from the effective date of Form
FmHA 480-5. Also, the words “each
January 1" on the fifth line of payment
alternative (a) on the reverse of Form
FmHA 460-5 should be deleted. In their
place should be the word “the” followed
by the numerical day of the month in
which Form FmHA 460-5 is effective (or
28th, whichever is less), and the words
"day of the month”.

(iii) All transfers of RRH, RCH and LH
loans approved prior to December 21,
1979, which are transferred to eligible
applicants on new terms will become
subject to the prepayment requirements
of Section 502{c) of Title V, Housing Act
of 1949, as amended. The appropriate
restrictive language concerning
prepayment set forth in § 1944.176(c)(2)
of Subpart D of Part 1944 of this chapter
for LH loans or § 1944.238(b)(4) of
Subpart E of Part 1944 of this chapter for
RRH and RCH loans must be inserted in
Form FmHA 460-5 and in the Loan
Agreement or Resolution. For transfers
on new terms the prepayment restriction
period will begin on the date the
transfer and assumption is closed.

(7) The following paragraph is to be
inserted in the Form FmHA 460-5 or

460-9 whenever the full amount of
equity has not been paid in cash: “The
assuming party covenants and agrees
that irrespective of any other agreement
to the contrary, (i) no present or future
lien(s) have or will be attached to the
partnership property encumbered by
FmHA or the income therefrom, (ii) the
equity payable to the seller will be
provided from outside sources or from
any authorized return on investment and
not from a planned sale of the project,
(iii) the right of FmHA to approve or
disapprove the substitution of partners
in a general or limited partnership
transferee organization (this phrase may
be stricken when the transferee is an
individual) has not and will not be
superseded by any agreement between
the purchaser and seller that implies
prior consent by FmHA on partner
changes in the case of default, {iv) the
seller does not and will not have a
reversionary interest in the FmHA
encumbered property, and (v) the
requirements of section 1965.65 of
FmHA Instruction 1965-B {7 CFR Part
1965 have been met.”

(8) When the transfer docket forms
are completed, the approval official
must determine that:

(i) The proposed transfer conforms to
the applicable procedural requirements
and that determinations of hardship
status, eligibility, etc., are clearly
documented in the casefile,

(ii) Each form is prepared correctly
according to the FMI or other
appropriate regulations, and

(iii) Items such as names, addresses,
and the amount of the indebtedness to
be assumed are the same on all forms in
which those items appear.

(9) The District Director will record in
the Running Case Record or in memo
form, the pertinent information
concerning the negotiations made
between an eligible tranferee, FmHA
personnel, the applicant’s creditors, and
other lenders concerning the availability
of other credit. The investigation on the
availability of other credit for eligible
transferees will be documented in the
case file as required for the kind of loan
being assumed. Any letters from lenders
or other evidence which may have been
obtained indicating that the applicant is
unable to obtain credit elsewhere on
rates and terms that would not cause
rental rates to be in excess of what low
and moderate income tenents could
afford will be inciuded in the docket.

(10) A compliance review should be
conducted as required by Subpart E of
Part 1901 of this chapter, if a current one
has not recently been completed.

(11) The District Director will forward
the transferee's application docket and
the official case file, with any comments
and recommendations to the State
Office. The following table will be used
as a guide in distributing the necessary
forms for a transfer docket:

Total
Form number Name of form or document b":’":' Signed by borrower Number for loan docket | Copy for bormower
coples
\D-825 * App for Federal A (Short Form) o s T A 4208nd 1C 1-0
HUD Form 2530 °.......—..... Previous Participation Cerfificate ¢ L ik 1 S S s | 2-0and 1 Crrcrrrsivrm — -C
Information t0 be Scbmitted with Preapplication for Loan es required by 0| 1-0 1-C...
prmmreg:ﬂunomudﬁcanymmedbwbwm
Latter of Applicats ts &s required in Subpan G of 2|1, A2 Y 0 SN e o 1-C
M!O&OIMOWQFMHA IMWQUWDCEG
Part 1844 of this Chapter *.
Evidence of Legal Authority (Copios of citation of specific provisions of State 2|1 1-0 1-C
constitution, statutory authority, etc.)* *.
Proof of Organization (cestified copy of Charter, Articles of Incoporation, or 2|1 1-0. 1-C
Certificate of Limited Partnership, stc.)® *. y
Certified copies of bylaws, par hip agr , or regul = 2|1 1-0. 1-C
List of names, acd and social ity or tax identification Numbers 21 0. -C
of officers, directors, and and hip heid by
each * *.
Awwamummvwvmuw\m.ummw - o R 1-0 1-C
Credit chor(sa' e 1 1-0.
FmHA 465-5 ... | Transfer ol Reai Estate Security 2 3|10 1-0 1-C
FmHA 1930-7. Sta of Budget, & &nd Expense (Excluding Dapreciation) (Oper- 2 |2-0and 1-C 1-0 -C
; aling &M—ﬁm M (Operating Budget—typical year)
HUD 935.2 ....ccoovscciiionr] Affirmative Fair g Plan, o evidence of being signatory 10 a RERO 1-0 1-C
HUD apor Y 8
FmHA 4001 *......coccoverenn.} EQual Opportunity Age 2|2-0and 1-C 1-0 1-C
FmHA 4004 * Agr 212-0 and1-C 1-0 1-C
FroHA 1960-1,.. | Request for Obligation of Funds 312-08nd 1-C....oooovoere 2O G 4 1c
FmHA 26 T ion Record (most 1 1
FMHA 451-10* Req: for Stat of Account 2 2-0 and C (O to FO).........
FmHA a5t-11 Sta of A ant 1 1
FmHA 451-28 % _..............| Status o Account 3 [ o R R i 20 WA C i
FmHA 1922-7% ] Appraieat Report for Muith-Unit Housing (seo paragraph (113} of this Section)... 1 1-0 )
FmHA 1922-13 * i r's Appraisal Analysis
FmHA 19228 * Residential Appraisal 1 1-0
FmHA 42617 .............] Valuation of Building: 1 11-0.
FmHA 42¢-1°_ . . | Development Pian 210 oottt
FmHA 460-5* 1 Assumpti ot (New Tarms) 411-0
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Total 2
Form number Name of form or document !;‘:'";1 Signed by borrower Number for loan docket | Copy for barrower

copies

FmHA 460-9 * ...| Assumption Agreement (Same Terms Eligible Trar ) LA e e e N B ) 2,0 RO e R R 1-0

FmHA 465-8 Release from Personal Liability ' 2 1-C 1-C

FmHA 440-9 Supplementary Payment Ag it 3|1-0 2-O0and C 1-C

FmHA 1944-7 *, .| interest Credit and Rental Assistance Agreement (RRH and RCH Loans)! ....... . 3|10 1(O to FO) 1-C

FmHA 1944-27* .| Rental Assistance Ag 2|1-0 1-0. 1-C

Loan Ag: TR 2 (1-0 1-0 1-C

O—0Original; C—Copy.
*—When applicable,
**—Whnen applicant is an organization.

! The original Form will not be executed until date of closing the transfer,
* When requested, prepare an aodmonal copy for delivery to transteror. =
* Applicant must sign and date thes form unless a similar certification is obtained on the application form. For ineligible transferees, delete the first sentence referring to other credit in item

34 of the form. The applicant must inihal each deletion.

Other transfer docket items may include
a mortgagee title policy, title evidence or
report of lien search, foreclosure notice
agreement, original or certified copy of
deed to any property, purchase contract
or other instrument of ownership,
assignment of HUD Section 8 Housing
Assistance Payments contract, and
information on prior or junior
mortgage(s). When less than the total
amount of the indebtedness is assumed,
the transferor's financial statement will
be included. When an initial or
subsequent loan is involved, include any
additional forms required by the
appropriate loan making instruction.
(Subsequent loans will not be made to
pay equity.)

(12) If the transfer is within the State
Director's loan approval authority, the
docket will be forwarded to OGC for
review and necessary closing
instructions. If the transfer is not within
the State Director's loan approval
authority, or all planned development is
not complete; the complete transfer
docket, borrower case file, OGC
comments, and complete comments and
recommendations of both the District
and State Director will be forwarded to
the National Office for review and
approval authorization.

(13) During the period that a transfer
is pending in the District Office,
payments received by the Finance
Office will continue to be applied to the
transferor's account. Those payments
include any downpayments made in
connection with the transfer for
reducing the amount of the debt to be
assumed. Any payment on the account
not included in the latest transaction
record will be deducted from the total
amount of principal and interest
calculated from the latest information
available before the assumption
agreement is completed and signed.

(i) /dentification. For payments
received on the date of transfer, Form
FmHA 451-2, “Schedule of
Remittances,” or Form FmHA 1944-9,
“Multiple Housing Certification and

Payment Transmittal," as appropriate,
will be prepared to show “Transfer in
process for account owed by
(borrower's name and case number) to
be transferred to (name of transferee
and case number, if known).” If the
borrower number portion of the case
number has not yet been assigned for a
transferee, only the State and County
portion of the case number will be
shown. A statement for the information
of the Finance Office will be attached to
the Form FmHA 460-5 or 460-9 showing
the date of Form FmHA 451-2 or 1944-9,
and the amount paid.

(ii) Payment. When a payment is due
on the assumption agreement shortly
after the transfer is completed, the
payment should, if possible, be collected
at the time of transfer and remitted in
the transferee’s name.

(8) Closing transfer cases. (1) Title
clearance and legal services, including
OGC closing instructions, will be
obtained according to Part 1807 of this
Chapter (FmHA Instruction 427.1) and
this Subpart.

(2) The parties to the transfer are
responsible for obtaining legal services
necessary to accomplish the transfer, A
profit or limited profit organization
transferee may use any designated
attorney or title insurance company to
close the transfer according to the
applicable closing instructions. The
attorney or the title insurance company
and their principals or employees must
not be members, officers, directors,
trustees, stockholders or partners of the
transferee or transferor entity. Nonprofit
organization transferees may use a
designated attorney who is a member of
their organization if the cost is
reasonable, typical for the area, and is
earned.

(3) The transferee will obtain fire and
extended coverage insurance, and flood
insurance when required, according to
the appropriate program requirements
for the outstanding loan(s) involved,
unless the State Director requires
additional insurance as a condition of

approval after evaluating the potential
for loss due to special hazards
associated with the project. When
insurance is required, it may be
obtained either by transfer of the
existing coverage by the transferor or by
acquisition of a new policy by the
transferee. When the full amount of the
FmHA debt is being assumed and an
amount has been advanced for
insurance premiums or any other
purposes, the transfer will not be
completed until the Finance Office has
charged the advance to the transferor's
account.

(4) The proper type of loan agreement
or resolution for type of transferee
involved must be in effect at the time of
the transfer. If changes are needed in the
existing loan agreement or resolution
cited in the mortgage, the changes
should be made by amending the
existing loan agreement or resolution
after obtaining the advice of OGC.

(5) The restrictive language contained
in § 1944.176(c)(1) of Subpart D of Part
1944 of this chapter and § 1844.236(b)(1)
of Subpart E of Part 1944 of this chapter
must be inserted in the deed of
conveyance or other instruments as
required by OGC for RRH, RCH, and LH
loans.

(6) At a time no later than the transfer
closing, the transferee will be provided
copies of the security instruments
(promissory note, mortgage or deed of
trust, rental assistance agreement, loan
agreement or resolution, etc.) which
were executed by the transferor or
previous borrower to originally secure
the loan being assumed.

(7) A supervisory visit as required by
Subpart C of Part 1930 of this chapter
should be scheduled within 80 days of
closing to verify the transferee’s
compliance with program requirements.

(h) Transfer not completed. 1f for any
reason & transfer will not be completed
after approval, the District Director will
immediately notify the State Director.
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§§ 1965.66-1965.67 [Reserved]

§1965.68 Consolidation.

(a) General. RRH an LH loans and/or
loan agreements/resolutions may be
consolidated to reduce the
administrative burden (recordkeeping,
budgeting, etc.), improve the cost
effectiveness and efficiencies of project
operations, and/or to effectively utilize
the physical facilities common to
projects. State Directors may approve
the consolidation of RRH and LH loans
and/or loan agreements to improve the
effectiveness of borrower operations
with the advice of OGC and when the
following conditions are met:

(1) Consolidation of loans. (i) The
security for the loans must be on the
same or contiguous property unless
otherwise authorized by the National
Office.

(ii) The loans are being transferred
under § 1965.65{)(6) of this subpart on
new terms to the transferee.

(ifi) The security offered must be
adequate for the total indebtedness and
FmHA's security position must not be
lessened as a result of the consolidation.

(iv) The total indebtedness (principal
plus accrued interest) of all loans being
consolidated does not exceed the State
Director's approval authority.

(v) The loans being consolidated are
for the same purpose. For example, .
loans specifically made for senior
citizen projects cannot be consolidated
with loans for family projects.

(vi} The consolidation will not cause
rents to exceed the repayment ability of
eligible occupants.

(vii) For RRH loans, the transferee
must agree to operate on a nonprofit or
a limited profit basis and Interest Credit
Plan 1S 8 or I must be implemented.

(viii) Loans with rental assistance
may only be consolidated when the term
of the initial agreements are the same.
Under no circumstances can loans with
5 year RA be consolidated with loans
having 20 year RA.

(ix) The promissory notes and the
loan agreements will be consolidated.

(x) After conselidation, the project
will be a “project” as defined in
§ 1944.205(j) of Subpart E of Part 1944 of
this chapter.

(2) Consolidation of loan agreements.
(i) The security for the loans must be on
the same or contiguous property unless
otherwise authorized by the National
Office.

(ii) The total indebtedness
represented by all loan agreements
being consolidated does not exceed the
State Director's approval authority.

(iii) The loan agreements being
consolidated are for loans made for the
same purpose, to the same borrower

entity and have the same plan of
operation (non-profit, limited profit or
full profit).

(iv) The requirements of Subpart C of
Part 1930 of this chapter concerning
monthly and annual reports, borrower
bank accounts, and project
managements will be fulfilled as though
there is only one project, i.e., rather than
one or more separate projects.

(v) The loan agreements being
consolidated must represent current
accounts. Delinquent loan accounts can
only be consolidated with prior National
Office authorization.

{vi) Rental assistance agreements will
not be consolidated with the
consolidation of loan agreements. If the
RA is for other than the same term it
must continue to be used only for the
units in the project and accordingly
reported on the project worksheet.

(b) Processing. All consolidations will
be processed with the advice of OGC
and assistance of the State Director.

(1) Loan consolidation with transfers
on new terms will be processed as
follows:

(i) Form FmHA 440-16, "Promissory
Note," will be prepared for the notes or
assumption agreements being
consolidated according to the FML If the
District Office does not have possession
of the original note or assumption
agreement, the District Director will call
the Finance Office inquiry station to
request the return of the original form so
it is in the District Office before a new
Form FmHA 440-16 is processed. A copy
of the new Form FmHA 440-16 will be
sent to the Finance Office according to
the FMI. All promissory notes will be
prepared on a monthly payment basis.

(i1) The original and District Office
copies of all notes or assumption
agreements that are consolidated, will
be stamped "Consolidated,” by the
District Office. The original instruments
being consolidated will be filed with the
borrower's new consolidated note and a
copy will be filed in the borrower’s case
file. When the consolidated or
rescheduled note has been paid in full or
otherwise satisfied, it and all other
instruments will be handled according
to the provisions of § 1951.15 of Subpart
A of Part 1951.

(iii) A revised loan agreement or
resolution will be prepared to reflect
current reporting requirements and the
authorized initial investment
attributable to the owner after the
consolidation has occurred.

(iv) Consolidation of notes will only
be accomplished with the guidance and
assistance of OGC. Under no
circumstances will promissory notes be
consolidated if the security position of
FmHA will be adversely affected.

{v) New security instruments which
describe the consolidated note will be
filed to perfect the FmHA lien position.
It the new lien position taken is junior
only to the previous lien position
securing the loan being consolidated, the
previous security instruments may be
released with the guidance and
assistance of OGC.

(2) Consolidation of loan agreements
or loan resolutions may be used as a
security servicing tool to provide more
effective management and supervision,
as follows:

(i) All of the general requirements of
paragraph (a)(2) of this section are met;

(ii) A revised loan agreement or loan
resolution must be executed which
accurately reflects the total
indebtedness, reserve requirements, and
return originally described in the
individual agreements;

(iii) Al of the loan agreements or loan
resolutions being consolidated must be
secured by a deed of trust or mortgage
describing all of the loans for the
project;

(iv) Neither the terms nor the due
dates of the loan(s) involved are altered,
and other security instruments remain
unchanged.

(v) The advice and assistance of OCC
will be obtained when processing
consolidation of loan agreements or loan
resolutions.

§ 1965.69 [Reserved]

§1965.70 Reamortization.

(a) General. State Directors may
approve the reamortization of RRH,
RCH, and LH loan accounts within their
approval authority for the type of loan
involved. RHS loans will not be
reamortized and will be serviced
according to program requirements. If an
RHS loan becomes seriously delinquent
and efforts to sell the lots are not
successful, the account will be
liquidated according to Subpart A of
Part 1955 of this chapter.

(b) Conditions for reamortization. The
conditions under which a reamortization
will be considered are:

(1) The borrower has made extra
payments and/or refunds totaling 10
percent or more of the original loan
amounts being reamoritized (from
sources other than the sale of units
within the LH, RRH, or RCH project, and
the State director determines that the
borrower and the tenants cannot
reasonably be expected to meet their
obligations unless the account is
reamortized to reduce subsantially the
FmHA installments and rental rates, or,

{2) The borrower has a substantial
delinquency which cannot be liquidated




9206

-Federal Register / Vol. 49, No. 49 / Monday, March 12, 1984 / Proposed Rules

within one year; which was caused by
circumstances beyond the ultimate
control of the borrower, however, the
borrower has acted in good faith and
has complied with all applicable FmHA
procedures and policies governing the
particular program under which the loan
is made, and,

(3) All of the following conditions
exist and are adequately documented in
the official case file and on Form FmHA
451-33, “Reamortization Request," as
appropriate:

(i) The reamortization will not operate
to the financial detriment of the
Government or impair the security rights
of the Government.

(if) The budget or plan of operations
for the borrower provides reasonable
assurance that the newly scheduled
payments will be made according to the
terms of the proposed reamortization,
and that the charges for the use of the
facility or service are within the
payment ability of those it is intended to
serve; are comparable to other units in
the area; and, the rent increase
procedures set forth in Exhibit C of
Subpart C of Part 1930 of this chapter
will be followed if any increase in rental
rates is required.

(iii) The Board of Directors and
membership will retain, or have definite
plans for obtaining, membership and
community support; and, will provide
competent management for the
continued operation of the borrower
;antity and the facility financed with the
oan.

(iv) The State Director believes that
reamortization will enable the borrower
to operate successfully and carry out the
purpose of the loan.

(v) The FmHA lien position remains
unchanged.

(vi) The security must be adequate to
protect the Government's interests. An
appraisal as required by Subpart B of
Part 1922 of this chapter must be made
and must reflect that the security is
adequate for the principal and interest
being reamortized.

(vii) The borrower has corrected any
management deficiencies which may
have contributed to the borrower's
previous inability to generate sufficient
income to bring or keep the account
current. Such actions may include
revision of the management plan or
employment of professional
management services.

(c) Submission to National Office.
When the unpaid indebtedness of the
borrower's account(s) to be reamortized
exceeds the State Director's approval
authority and the State Director
determines that the conditions of
paragraph (b) of this section can be met,
the request for reamortization, official

case file and all other pertinent
information, along with complete
comments and recommendations by
both the State and District Directors,
will be sent to the National Office. The
State Director shall submit all
subsequent reamortization requests for
the same project to the National Office
for prior authorization.

(d) Processing reamartizations. To
reamortize the account, the following
actions will be taken:

(1) Form FmHA 452-2,
“Reamortization and/or Deferral
Agreement," will be completed
according to the FMI. (Only Item A will
be used, Payments on Multiple Family
Housing Loans cannot be deferred).

(2) If the note or assumption
agreement being reamortized is not held
in the District Office, the District
Director will obtain the promissory note
and any assumption agreement from the
Finance Office before processing the
reamortization.

(3) On the back of the original of the
note or assumption agreement (new
terms), below all signatures and
endorsements, the District Director will
insert the following: **A reamoriization
agreement dated , 19—, in the
principal sum of &———— has been
given to modify the payment schedule of
the note.”

(4) The end of the amortization period 1

will be final the due date of the note
being reamortized, unless the term is
extended with the advice and guidance
of OGC, and it is permissible according
to State and local statutes, and the
FmHA lien position is not altered. (Any
extension of the final due date will not
exceed the lesser of the remaining useful
life of the security property or the
maximum term authorized by the
respective loan program authorizations.)

{5) The interest rate for the account
will be unchanged except when the final
due date has been extended. If the final
due date is extended the interest rate
will be either the note rate or the current
interest rate, whichever is greater.

(6) The reamortization will be
processed with the guidance of OGC.

(7) If the borrower is to receive
interest credit benefits following the
reamortization of the account, the
current interest credit agreement will be
cancelled and a new Form FmHA 1944-7
will be prepared and attached to:-Form
FmHA 452-2 for submission to the
Finance Office.

(8) The prepayment provisions of
Section 502(c) of Title V, Housing Act of
1949 as amended will be applied in any
reamortization which extends the final
due date regardless of when the loan
was originally approved. The
appropriate restrictive language set forth

in § 1944.176(c)(2) of Subpart D of Part
1944 of this chapter for LH loans, or

§ 1944.236(b)(4) of Subpart E of Part 1944
of this chapter for RRH or RCH loans,
will be inserted in the Form FmHA 452-
2 and in the revised loan agreement or
resolution to accurately reflect the
revised terms.

§ 1965.71 [Reserved]

§ 1965.72 Deceased borrower.

Deceased borrower caes will be
handled according to the policy outlined
in § 196246 of Subpart A of Part 1962 of
this chapter except that all references to
the County Supervisor are not construed
to mean the District Director. The advice
of OGC will be obtained as necessary.

§ 1965.73 Bankruptcy and insclvency.

Bankruptcy and insolvency cases will
be handled according to the policy
outlined in § 1952.47 of Subpart A of
Part 1962 of this chapter except that all
references to the County Supervisior
now mean District Director. The
handling of bankruptcy cases varies
from state to state. Therefore, the State
Director may issue State Supplements
providing more specific guidance to
expedite the handling of these cases.
The advice of OGC will be obtained as
necessary.

§ 1965.74 Divorce actions.

When individual borrowers with
loans are involved in a divorce action
the District Director will review the case
after the final divorce decree has been
granted to determine future servicing of
the account. The District Office file will
be submitted to the State Director for
advice if the District Director is
uncertain of the servicing actions
needed to protect the FmHA's interest or
if continuation of the loan with the
remaining borrower is not authorized.
No subsequent loan will be made as a
result of a divorce action.

§ 1965.75 Abandonment.

When the District Director believes
that the borrower has abandoned a
project, an immediate check with the
appropriate sources (for example: L
tenants, management agents, assessor s
office, etc.) will be made to determine if
the borrower has moved and, if so,
whether a forwarding address can be
determined so that further servicing
actions can be taken.

(a) A property is considered
abandoned when any or all of the
following conditions exist:

(1) The borrower cannot be located
after the District Director has made
diligent efforts to contact the borrower.
This condition also applies to those
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instances where the general partner(s)
of a limited partnership cannot be
located and the limited partners are
unknown or cannot be located.

(2) The project remains unoccupied for .
an extended period of time and the
borrower makes no effort to maintain
the security property, secure eligible
occupants and/or comply with the
objectives of the loan within a
reasonable period of timé as specified
by the District Director in a certified
letter sent to the borrower requesting
compliance.

(b) If the property is not being
maintained and the District Director
determines that the borrower has
abandoned the project, the District
Director will attempt to contact any
prior lienholders with a request that
they take control of the property and
make any emergency repaires necessry.
If no prior lienholder is involved or the
prior lienholder cannot immediately be
contacted or refuses to make the
emergency repairs, the District Director
will immediately notify the State
Director and request permission to take
possession of the property pending
liquidation, make emergency repairs to
prevent further deterioration of the
security, and to enter into a lease with
the individual tenants, or a management
or caretaker's agreement, on behalf of
the borrower.

(c) A caretaker or management agent
will normally be obtained when the
borrower has abandoned the security
property or has failed to maintain its
operation and the State Director
determines, with the advice of OGC,
that the FmHA should take possession
of the property to best protect the
interest of the Government subject to
the following:

(1) Selection of a caretaker or
management agent. Persons or firms
chosen as caretakers or management
agents should have experience in
operating and managing similar
properties or have business background
or experience which qualifies then to
perform the needed services. They must
be located near the property to provide
day-to-day supervision or appoint a
qualified local person to meet this
requirement. Caretakers will normally
be selected for unoccupied projects or
those not suitable for occupancy.
Management agents will only be
selected for projects which are occupied
or suitable for occupancy. Selection
procedures will be in accordance with
§ 1955,63(a) of Subpart B of Part 1955 of
this chapter, and will be appropriately
documented, 3

(2) Fees. The amount of the
management agent or caretaker fee
should be no more than the typical rate

for similar services in the area. The
amount may be based on a percentage
of the income from the property or a flat
fee amount. The fees will be considered
a recoverable cost and charged to the
borrower's account. The fees will be
paid by processing Standard Form 1034,
“Public Voucher for Purchases and
Services Other Than Personal,” on a
monthy basis in accordance with
Subpart P of Part 2024 of this
chapter.(Awvailable in any FmHA Office.)

(8) Rental rates for abandoned
projects. Rental rates will normally
remain the same for eligible occupants
as when the project was under the
control of the borrower. Rental rates
may be revised with the approval of the
State Director under the following
conditions;

(i) The lease agreement between the
borrower and tenant will permit
changing the rates.

(ii) A change of rates is needed to
provide income sufficient to pay
operational and maintenance expenses,
including the caretaker's fee, and to
repay the loan on schedule.

(iii) Any increase will not result in
rental rates above the payment ability of
eligible nccupants, unless the State
Director has given the authority to rent
units to ineligible occupants.

(d) All these actions shall be fully
documented in the official case file.
Liquidation will immediately be
instituted according to Subpart A of Part
1955 of this Chapter.

§1965.76 [Reserved]

§ 1965.77 Consent to sale or other
disposition of security property.

(a) General policies. The State
Director may approve requests for an
consent to:

(1) Use of the proceeds from the sale
of a portion of or an interest in the
security,

(2) Exchange of all or a part of the
undeveloped security for other real
estate, or

(3) Granting or conveyance of rights-
of-way subject to the condition and
requirements of this section.

(b) Processing request. These requests
will be made on Form FmHA 465-1. The
District Director will forward a properly
completed and executed Form FmHA
465-1, the proposed deed, easement, or
other forms of title conveyance, and the
case file to the State Director with a
memorandum containing additional
information, as needed, to justify the
approval or disapproval of the proposed
transaction.

(c) Conditions of approval. the State
Director grant consent provided:

(1) The orderly payment of the FmHA
indebtedness will not be impaired.
Except that in condemnation cases, after
the final judgment or award has been
granted and is not appealed, the
necessary adjustments in project
operation will be approved to comply
with the court order.

(2) The transaction will not interfere
with the successful operation of the
multiple housing project or prevent the
borrower from carrying out the purpose
for which the loan was made. This
requirement will not apply in the case of
a condemnation action in which a final
judgment or award has been made and
is not appealed.

(3) The sale of individual units or
developed portions of an RRH RCH or
LH project shall require the prior
concurrence and authorization of the
National Office.

(4) 1f property to be sold or exchanged
is to be used for the same or similar
purpose for which the FmHA loan or
grant was made, the purchaser shall
execute Form FmHA 400-4. The
agreement will remain in effect as long
as the property continues to be used for
the same or similar purpose for which
the FmHA loan or grant was made.

(5) The consideration is at least equal
to the market value of the security
property disposed of or the rights being
granted. However, right-of-way
easements may be granted or conveyed
without consideration if the value of the
security property will not be reduced; its
suitability for the intended purpose will
not be impared; and the easement is
granted for the borrower to develop lots
or units which will be integrated into the
project or to a public body for
enhancement of street or utilities for the
benefit of the project. A FmHA official
authorized to appraise multi-unit
housing properties shall either make a
new appraisal as required by Subpart B
of Part 1922 of ths chapter, if the current
appraisal is more than one year old, or
supplement the present appraisal report
by inserting in or attaching to the
“Remarks" section, information as to the
market value of the security disposed.
However, if the proceeds are to be used
for development or enlargement, a new
appraisal reflecting the market value of
the security property as improved or
enlarged will be made in all cases. The
State Director may request an appraisal
for any transaction involving security
property whenever necessary.

(8) The remaining property is
adequate security for the unpaid
balance of the FmHA loan, or the
transaction will not adversely affect
FmHA's security position or interfere




9208

Federal Register / Vol. 49, No. 49 / Monday, March 12, 1984 / Proposed Rules

with the successful operation of the
security property.

(7) The proceeds from the disposition
of the security are used for one of more
of the following purposes:

(i) To pay the customary incidental
closing costs such as title and recording
fees appropriate to the transaction,
including additional real estate tax the
borrower is required to pay for the year
for which arrangements to pay cannot
otherwise be made.

(ii) To pay debts owed to any prior
lienholders.

(iii) To make extra payments on the
FmHA loan.

(iv) To pay costs necessary to
determine the reasonableness of an
offer or asking price, such as fees for
appraisal of minerals, land, or timber
where the necessary appraisal cannot
be obtained without costs.

(v) To pay real estate brokers’
commissions if a borrower can
reasonably expect to obtain proceeds in
an amount at least equal to the
commission in excess of what could
otherwise be obtained had the sale been
made without the assistance of the real
estate broker.

(vi) To develop or enlarge the
borrower's facility for purposes for
which a loan of the same type involved
could be made, if the development or
enlargement is necessary to improve the
borrower's debt-paying ability, place the
operation on a more sound basis, or
otherwise further the objectives of the
FmHA loan. Any proposed development
will be planned and performed
according to Subpart A of Part 1924 of
this chapter and funds to be used for
development or enlargement will be
handled according to Subpart A or Part
1902 of this chapter.

(vii) To purchase or acquire property
to be used for purposes for which a loan
of the same type involved is authorized,
if the FmHA debt will be as well
secured after the transaction as before.
FmHA will obtain a lien on the acquired
property, and will obtain title evidence
according to Part 1807 of this chapter
(FmHA Instruction 427.1).

(viii) To pay any additional income
tax which the borrower must pay for the
year because of the capital gain or
royalty tax attributable to the
transactions. Funds for back taxes must
be estimated and held in a supervised
bank account until actual payment of
the tax.

(8) FmHA liens are not released until
receipt of the appropriate sales proceeds
for applications on the Government’s
claim.

(d) Releasing security. Security for
FmHA loans addressed in this Subpart

will be released according to applicable
program regulations and as follows:

(1) Borrowers will be held strictly
accountable to the FmHA for all
proceeds derived from the sale of
mortgaged property which the FmHA is
entitled to receive under its lien.

(2) Consent to disposition of part of, or
an interest in, security property as
authorized in this subpart may be given
by approving a completed Form FmHA
465-1 or other forms approved by OGC
or prescribed in State Supplements.
Upon request for consent, the District
Director will forward Form FmHA 485-1,
the borrower's case folder, and any
other pertinent information to the State
Director.

(i) Chattel security may be released
from a chattel mortgage by use of Form
FmHA 460-1, “Partial Release," or other
approved form, and from a security
interest under the Uniform Commercial
Code by use of Form FmHA 462-12,
“Statements of Continuation, Partial
Release, Assignment, Etc.” Satisfaction
or termination of chattel security
instruments will be accomplished
following the guidance of Subpart A of
Part 1962 of this Chapter.

(ii) Real estate security may be
released by use of Form FmHA 460-1 or
other form approved by OGC.
Satisfaction or termination of real estate
security instruments when the FmHA
debt has been paid in full or satisfied by
debt settlement action will be
accomplished with the use of Form
FmHA 4604, “'Satisfaction."”

(iii) Any consent which would result
in the FmHA loan account being paid in
full will be subject to the prepayment
provisions of § 1965.90 of this subpart as
applied to RRH, RCH, and LH loans.

§ 1965.78 [Reserved]

§ 1965.79 Subordination.

(a) General policies. The State
Director is authorized to approve
requests for subordination of LH, RRH
or RCH loans according to this section,
if the total debt against the security after
the transaction does not exceed the
State Director's lcan approval authority
for the type of loan involved.
Subordinations by the State Director
will only be considered for individual
LH borrowers on farm tracts, multiple
housing loans on nonfarm tracts to
obtain construction financing, and in
those cases where FmHA loan funds are
unavailable or the funds can be
provided from the private sector at
competitive or less costly rates than
those offered by FmHA. All other
subordination requests, and those
exceeding the State Director's approval
authority limit must be submitted to the

National Office for prior authorization to
approve. Each request for subordination
will be made on Form FmHA 465-1. The
District Director will forward a properly
completed and executed copy of the
form to the State Director with a
memorandum containing any needed
information to justify approval or
disapproval of the request.

(b) Conditions of approval.
Subordination of the FmHA lien will
only be authorized when it will enable
the present borrower to permit another
creditor to refinance, extend, reamortize,
or increase the amount of a prior lien, or
place a lien ahead of the FmHA lien.
When the prior lien is being increased
by an amount which exceeds normal
transaction costs or a new prior lien is
being placed against the security, an
FmHA official authorized to make
appraisals for the type of project
involved will supplement the present
appraisal report by inserting in the
“Remarks” section information as to the
market value of the security after the
transaction if the appraisal is less than
one year old. If the appraisal is more
than one year old, a new appraisal as
required by Subpart B of Part 1922 of
this chapter must be completed. The
State Director may also request an
appraisal at any time deemed
appropriate. In all cases, the following
conditions must be met:

(1) The FmHA multiple housing
account must be current and the
borrower must be capable of providing
adequate management.

(2) The transaction must further the
objectives for which the FmHA loan or
loans were made and FmHA's debt must
be adequately secured or will not be
adversely affected.

(3) The proposed use of the funds will
improve the borrower’s ability to repay
the FmHA loan(s) or is necessary o
place the borrower's operation on a
sound basis.

(4) The borrower is unable to
refinance the FmHA loan on terms
which can reasonably be expected to be
met yet still meet the original intent of
the program.

(5) The terms and conditions of the
prior lien will be such that the borrower
can reasonably be expected to meet
them as well as all other debts.

(6) The amount of the indebtedness
against the security property, including
the amount of the subordination, will
not exceed its present market value.

(7) When an increase in the amount of
the prior lien or & new prior lien is
involved, subordination will be granted
only when the funds will be used for the
same purposes for which the loan of the
same type is authorized; except all LH
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loans on a farm tract may be
subordinated for essential farm
improvements and any other purpose for
which an FmHA Farm Ownership loan
can be made as described in § 1943.16 of
Subpart A of Part 1943 of this chapter.
LH loans will not be subordinated to
provide operating capital or purchase
chattels. If the LH loan is secured only
by the LH units and the project site, the
LH loan will only be subordinated for
purposes for which an LH loan may be
made.

(8) Any proposed development will be
planned and performed according to
Subpart A of Part 1924 of this chapter or
in a manner directed by the other
creditor which reasonably attains the
objectives of Subpart A of Part 1924 of
this chapter and is concurred with by
the State Director.

(9) Funds to be used for development
or enlargement of farm operations will
be handled as prescribed for loan funds
in Subpart A of Parft 1902 of this chapter
except that, if the creditor will not
permit the use of a supervised bank
account, arrangements should be made
to assure that funds will be spent for
planned purposes and should be
approved by the District Director before
being released.

(10) In case of land purchase, FmHA
will obtain the best lien obtainable on
the land purchased.

(11) Subordinations need not cover
the entire site. If a subordination is
requested to permit an interim lender to
advance construction funds, only the
portion of the site scheduled for
construction will be subordinated. If the
entire farm tract has been taken as
security for a LH loan, subordination of
the lien on all property except the
minimum adequate site, including
necessary ingress and egress, on which
the LH units are situated, may be
authorized for any purpose consistent
with the LH program regulators and
paragraph-(b)(5) of this section. For RHS
loans, the prorated portion of the lien for
the individual lots may be subordinated
to permit construction of dwelling units
utilizing conditional committments as
authorized in the RHS program
regulations.

(12) All subordination requests will be
forwarded to OGC for review. The  °
guidance of OGC should be obtained in
the preparation of the documents
necessary to effect the subordination.

(13) The subordination is for a specific
amount.

(14) The proposed action will not so
change the nature of the borrower's
activities as to make it inelgible for
appropriate loan program assistance.

(15) The subordination must not
adversely impact the agency's ability to

service the loan according to program
regulations, and has been determined to
be within the bounds of good judgement
considering the intent, funding
limitations, and respective program
authorities. i

(168) An agreement to provide notice of
foreclosure must be obtained from any
new prior lienholder as required in
§ 1807.2(f)(5) of Part 1807 of this chapter
(FmHA Instruction 427.2 paragraph II F
5). As appropriate, any junior
lienholders consent to the transaction
and use of proceeds will be obtained
prior to approval of the transaction.

§1965.80 [Reserved]

§ 1965.81 Severance agreements.

(a) General policies. Severance
agreements or other instruments of
similar effect under which a borrower
may acquire through other credit, items
such as laundry equipment, air
conditioning untis, and basic houshold
furnishings that will not become part of
real estate security, may be approved by
the State Director, provided:

(1) The transcation will not adversely
affect the FmHA's security position and
any additional obligations incurred will
be within the borrower's repayment
ability.

(2) The items covered by the
severance agreement are needed in the
successful operation of the security
property.

(3) The financing arrangements are
otherwise sound and proper.

(b) Handling requests. Requests will
be made on Form FmHA 465-1. The
District Director will forward to the
State Director a properly completed and
executed Form FmHA 465-1, any
proposed severance agrrement, the case
file, and specific recommendations
regarding the request.

(c) Consent and approval. The State
Director will indicate approval or
disapproval on Form FmHA 465-1. The
OGC will be requested to prepare or
approve the form of severance
agreement and issue any special
instructions when necessary.

§ 1965.82 [Reserved]

§ 1965.83 Consent to junior liens.

(a) General policies. Borrowers will
be strongly discouraged from giving
junior liens to other creditors on the
FmHA security property. Each request
for consent to junior liens will be made
on Form FmHA 465-1.

(b) Conditions of approval. The State
Director may approve a junior lien if the
request for the lien is authorized prior to
the lien being placed against the
property under the following conditions:

(1) The junior lien will enable the
borrower to obtain additional credit to
make needed improvements or repairs
on the security property for purposes for
which a loan of the same type involved
could be made and funds in the reserve
account have been depleted. Except,
zero interest loans available from other
Federal, State or local agencies,
authorities, or commissions; and those
from utility companies regulated by such
governmental bodies, may be secured by
a junior lien when the State Director
determines it is in the best interest of
the FmHA, borrower and tenants
irrespective of the balance in the reserve
account.

(2) The junior lien will improve the
borrower’s total financial condition or
debt-paying ability as it relates to the
multiple family housing project.

(3) The terms of the junior lien will not
jeopardize the borrower's ability to
repay the FmHA indebtedness and, in
the case of RRH, RCH, and LH loans,
will not result in increased rental rates
for the project unless authorized
according to Exhibit C to Subpart C of
Part 1930 of this chapter.

(4) The junior creditor agrees in
writing that foreclosure action under
their lien will not be initiated before
holding a discussion with the District
Director and after giving a reasonable
period of notice to FmHA, and any
operating plans of the junior lien holder
are consistent with FmHA requirements.

(5) Security for the junior lien must not
include project income or revenue.

(6) No junior liens will be authorized
in connection with a transfer of
ownership.

(7) The total debt (including the
outstanding FmHA loan balance) is
within the State Director's approval
authority.

(8) All other requests for consent to
junior liens must be submitted to the
National Office with complete
comments and recommendations from
both the District Director and State
Director, and all-of the borrower's case
files. Such requests will be reviewed on
a case-by-case basis and appropriate
authorization given or withheld
depending on the individual merits of
the proposal and its compatability with
the respective loan program
requirement.

{9) When a junior lien is placed on
any property without the prior consent
of FmHA, the account will be serviced
for liquidation with the guidance of
OGC according to the security
instruments, However, the State
Director may request permission to post
approve the junior lien by submitting a
formal request to the National Office
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provided he/she determines that all
other conditions set forth in this section
are met.

§ 1965.84 [Reserved]

§ 1965.85 Default and liquidation.

(a) General. Liquidation will be
recommended only after all efforts by
FmHA officials have failed to effect a
satisfactory solution whereby the
borrower will comply with its
obligations under the note, mortgage,
loan agreements or resolution, and all
related security agreements and other
instruments. Liquidation, whether by
voluntary conveyance or foreclosure,
will be handled in strict accordance
with the provisions of Subpart A of Part
1955 of this Chapter. FmHA Form 465
11, “Accelerated Repayment
agreement,” wi// not be used in lieu of
foreclosure for RRH, LH, or RCH loans
unless specific prior written
authorization‘is received from the
National office.

(b) Servicing delinquent accounts.
Delinquent muliple housing accounts
will be serviced according to the
respective program requirements and
the following:

(1) The District Director will service
delinquent accounts with guidance and
assistance as necessary from the State
Director. Every delinquent borrower will
be serviced according to a routine
established for the particular loan type
by the State Director. The following
sequential steps should be taken for
each delinquent account:

(i) Each quarterly delinquency Report
Code 616 and 621 or other official FmHA
Report will be reviewed for accuracy by
the State Director. The following
delinquency classification system for
multi-housing accounts may be used.
The District Director will classify each
account on the Report Code 621, as
follows:

D1—Delinquent; a servicing plan or action
has not been formulated

D2—Audit trail has been completed to verify
amount delinquent

D3—Agreement has been made with
borrower to become current within a set
period

D4—Transfer or substitution of membership
interests is in process to correct the
delinquency

D5—Reamortization is in process

D6—Account has been accelerated

D7—Borrower is in bankruptcy

D8—Voluntary conveyance is planned

D9—A subsequent loan is planned to correct
delinquency

D10—Other (litigation, abandonment before
action taken, etc.)

C1—Current (D/O records show the account
current)

C2—Audit trail completed that shows D/O or
F/O error (double maturities,

misapplication, etc.) and action taken has
been taken to correct the error  ~

C3—Account paid current since latest Report
Code 616 or 621

C4—Other

X1—Property in inventory (from foreclosure,
voluntary conveyance or bankruptcy)

X2—Credit Sale finalized

X3—Charge-off of account in process

X4—Transfer or reamortization closed:
waiting for F/O to process

X5—0Other

(i) If the report is in error, the District
Director will immediately contact the
Finance Ofifice and provide any
information necessary to correct the
report and/or remove the account from
the delinquent status. These
communications with the Finance Office
should be directed to the Multiple-
Family Housing unit. Before contacting
the Finance Office, the District Director
must complete a field audit of the
account to be submitted with the
inquiry.

(iii) If the report is accurate and a
delinquency indeed exists, the District
Director will immediately contact the
borrower te determine the reason for the
delinquency and will attempt to collect
either in a lump sum or in additional
monthly payments over a short period of
time, usually not to exceed one year.
This should include foregoing any cash
return until the account is current.

(iv) Within 30 Days of receipt of the
quarterly delinquency report, the
District Director will submit to the State
Director a detailed report with specific
comments and recommendations for
servicing each delinquent account. This
report will classify the accounts and
indicate which accounts are actually
delinquent. Emphasis will be placed on
performing delinquency servicing
actions to reduce true delinquencies.
The State Director will assist the District
Director in developing a realistic
servicing plan for each delinquent
account. The State Director will prepare
a statewide delinquency reduction plan
annually and update it quarterly based
on the delinquency reports and
information provided by the District
Directors. Appropriate consideration
should be given to reamortizing,
transferring, conveying or foreclosing
accounts recognizing the willingness of
the borrower to cooperate and comply
with FmHA requirements and to meet
the purposes for which the loan was
made. Consideration should also be
given to:

(A) Adequate budgeting of project
income and expenses.

(B) Improving management and
outreach.

(C) Implementing interest credit and/
or rental assistance if the borrower and
project qualify.

(D) Participating in the HUD Section 8
program for existing housing through the
local Public Housing Agency (PHA).

(F) Obtaining an assignment of Project
income.

(2) District Directors should be firm in
dealing with the borrower or the
borrower's representative. However, the
management agent is not the party
ultimately responsible for the loan, and
it is therefore imperative that the
borrower fully understand the
consequences of the default. Courtesy,
cooperation and sound judgment must
be involved. If the delinquent account
cannot be brought current within a
reasonable period, steps should be
taken according to Subpart A of Part
1955 of this chapter to protect the
Government's interest.

(c) Failure to maintain reserves. A
borrower's failure to maintain adequate
reserves should be treated in a manner
similar to delinquent accounts. The
District Director should carefully
monitor the required transfers to the
reserve account. Borrowers who fail to
make the required transfers or use
reserve funds without prior FmHA
authorizations should be carefully
counseled. Demand should be made
upon any deficiency. as appropriate, the
District Director may request assistance
from the State Director. As necessary to
protect the Government'’s interests,
assistance from OGC should be
requested through the State Office.

(d) Nonmonetary defaults. Attempts
to resolve nonmonetary defaults should
be handled whenever possible at the
District Office level with appropriate
guidance and assistance from the State
Office. The State Director should
counsel with OGC, to determine the
appropriate servicing actions in those
cases where nonmonetary defaults
cannot be resolved at the District Office
level-These actions may include
liquidation of the account.

(e) Liquidation. Liquidation of all
multiple-family type loans will be
handled according to the applicable
protions of Subpart A of Part 1955 of this
chapter. In cases of forced liquidation
where the acceleration notice has been
delivered and the borrower has willfully
failed to make the required loan
payments, any outstanding interest
credit agreement will be cancelled after
the appeal period prescribed in Subpart
B of Part 1900 of this chapter has
expired; eligible tenants are not
occupying the units; and/or the
borrower is not collecting the approved
rents or transmitting the required
payments to FmHA. However, the rental
assistance agreement will not be
cancelled until the foreclosure action
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has been completed and the redemption
period has expired according to
paragraph XIV B 5 of Exhibit E of
Subpart C of Part 1930 of this chapter. In
no cases will RA be renewed during the
redemption period. In all liguidation
cases, the State Director will be
responsible for the final decision to
liquidate the account based upon an
opinion from the OGC and the following
information supplied by the District
Director:

(1) The specific recommendations of
the District Director on the method of
carrying out the liguidation,

(2) The case file and any other
pertinent information developed in
support of the accusations,

(3) A summary of FmHA efforts to
work out an acceptable solution short of
liquidation,

(4) A current appraisal of the security
property as required by Subpart B of
Part 1922 of this chapter will be
completed by an FmHA official
authorized to make that particular type
of appraisal and an estimate of the net
amount that may be realized from the
sale of the assets,

(5) The most recent balance sheet or
financial statement from the borrower,

(6) A current statement of account
from the Finance Office, and

(7) A problem case report using Form
FmHA 465-7, “Report on Real Estate
Problem Case,” or Exhibit A to Subpart
A of Part 1955 of this chapter as
appropriate.

§1965.86 [Reserved]

§1965.87 Miscellaneous security.

(a) Membership liability agreements.
As a loan approval requirement, some
borrowers may have special agreements
with members of the organization for the
purchase of shares of stock or for the
payment of a pro rata share of the loan
in the event of default, or they may have
instruments which are commonly
referred to as individual liability
agreements which are usually assigned
10 and held by the FmHA as additional
security for the loan. In other cases the
borrower's note may be endorsed by
individuals. These security and liability
instruments will be serviced in a manner
indicated by the agreements to
adequately protect the interest of the
FmHA. The State Director will develop
?)ffr\vicing actions with the assistance of

(b) Other security. Other security such
4s collateral assignments, assignments
of rents, Housing Assistance Payments
Contracts, and notices of lienholder
'nterest will be serviced according to
dcceptable practices in the respective
states. The State Director should

develop any special servicing actions
with the-assistance of OGC to protect
the interest of FmHA. Evidence of the
security will be filed in the loan docket
in the District Office. A notation will be
made on the Management System Card
showing that the security has been
retained. When this other security is
taken, a plan for servicing it should be
developed by the approval official and
included as an approval condition at the
out sel.

§1965.88 [Reserved]

§ 1965.89 Obtaining additional security for
inadequately secured loans.

(a) General policies. As a general
policy, additional security for multiple
housing loans should not be needed or
taken to protect the interest of FmHA.
However, the State Director may
authorize taking additional security in
the form of real estate or other security
as described in § 1965.87(b) of this
subpart when the additional security is
needed to enhance the chances that the
FmHA will not suffer a loss and any of
the following conditions exist:

(1) The account is behind schedule.

(2) The property has not been properly
managed or maintained.

(3) There is serious doubt that the
borrower can carry out the objectives of
the loan.

{b) Conditions of approval. In cases
where the District Director determines
that the conditions as stated in
paragraph (a) of this section exist, the
borrower’s case file will be forwarded to
the State Director with a memorandum
providing the following information:

(1) The facts which justify the taking
of additional security.

(2) A conservative estimate of the
market value of any real estate to be
mortgaged; however, it will not be
necessary to make a formal appraisal of
the property to be mortgaged unless
determined necessary by the State
Director.

(3) A brief description of any existing
liens on the additional security including
the repayment terms and the unpaid
balance.

(4) The name of the title holder and
how title to the property is held. Title
evidence need not be required.

(5) A plan for servicing the additional
security to be taken.

(6) A description of the other servicing
alternatives available to assure that the
objectives of the loan will be met and to
protect the Government from loss.

[c) Processing. The guidance and
assistance of OGC will be obtained
whenever additional security is taken.
The highest quality security available

-

will be taken whenever additional
security is considered.

§ 1965.90 Payment in full.

(a) General. Payment in full of a loan
will be handled according to Part 1866 of
this chapter (FmHA Instruction 451.4),
subject to any applicable prepayment
provisions in the respective program
regulations, loan agreements, or
mortgages. For RRH, RCH, and LH loan
prepayments, the borrower must submit
a written reguest to prepay the loan(s)
to the District Director at least 60 days
prior to actually making the offer to
repay.

(b) Prepayment of loans approved
prior to December 21, 1979, For any
RRH, RCH, or LH loans approved prior
to December 21, 1979, the District
Director will accept prepayment or
graduation when he/she can assure that
the following conditions are met:

(1) The borrower has been advised
that any valid existing leases must be
honored until they expire or are
terminated under the provisions of the
lease.

(2} Upon acceptance of the offer to
prepay, the borrower wil give written
notice of the approval to each tenant.
This notice should include a statement
advising the tenants of their priority
rights for occupancy in other FmHA
financed projects if they are displaced
or if the prepayment has caused them to
experience rent overburden as defined
in paragraph XIII A 4 of Exhibit B to
Subpart C of Part 1930 of this chapter.
The tenants should be advised in the
notice that they have six (68} months
from the date of prepayment to exercise
their priority right by applying for a
letter of pricrity entitlement from the
District Director. This information
should be posted within the building(s)
upon notification of approval for at least
6 months. Exhibit A of this Subpart is
provided as guide for the District
Director’s use.

(3) Upon receiving an application
submitted within six (6) months of the
prepayment by a tenant displaced as a
result of prepayment, the District
Director will provide to the affected
tenant a letter of priority entitiement to
all other FmHA RRH projects in the
area, This area includes FmHA projects
within a reasonable commuting distance
of the affected project. The letter of
priority entitlement should include a
statement that the affected tenant has
thirty (30) days to apply in writing with
other FmHA RRH projects in the area.
The letter of priority entitlement will
enable those tenants to o e to the top of
any waiting list in those projects. A list
of FmHA RRH projects in the area will




9212

Federal Register / Vol. 49, No. 49 / Monday, March 12, 1984 / Proposed Rules

be included as part of the letter of
priority entitlement. Eligible tenants in
LH projects will also be advised of other
available LH projects in the area.

(4} Provide the State Director with a
detailed report in the format set forth in
paragraph (d) of this section. This report
must be provided upon acceptance of
the offer to prepay.

(¢) Prepayment of loans approved on
or after December 21, 1979, For any
RRH, RCH, or LH loan approved on or
after December 21, 1979, or which has
subsequently been made subject to the
prepayment restrictions of Section 502
of Title V of the Housing Act of 1949 as
amended:

(1) The District Director may accept
prepayment or graduation with the prior
concurrence of the State Director
provided all of the following conditions
are met:

(i) The written notice requirement set
forth in paragraph (b)(2) of this section
is satisfied.

(ii) A report prepard according to
paragraph (d) of this section is provided
to the State Director with sufficient
detailed information regarding
occupancy and need so that the State
Director can examine the offer, its likely
consequences and determine that there
is no longer a need for the housing.

(2) The offer may not be accepted by
the District Director when the State
Director determines:

(i) That due to a change in the use of
the housing and related facilities, or to
an increase in rental or other charges
likely to occur as a result of prepayment,
the low and moderate income and
elderly or handicapped tenants
occupying the assisted housing at the
time of the offer or request cannot
reasonably be expected to remain in
occupancy for such period. However, in
spite of this determination, the offer or
request to prepay may be processed
only if affordable, decent, safe, sanitary
and nonassisted alternative housing, or
vacant assisted units for which there is
no waiting list, is available to the
tenants who are likely to be displaced
as a result of the change or increase,
and

(ii) In the case of housing or related
facilities containing more than 10
dwelling units, that the changes likely to
oceur as a result of the prepayment will
have a substantial adverse effect on the
supply of affordable, decent, safe, and
sanitary housing available to low- and
moderate-income and elderly or
handicapped persons in the area in
which the housing and related facilities
are located.

(3) If the State Director does not
accept the offer to prepay, the borrower
must be notified of the reasons why the

request is being denied. The State
Director or designee should be available
to meet with the borrower to discuss the
alternative to prepayment, such as,
transferring the project to an eligible
transferee according to § 1965.65 of this
subpart, providing new management for
the property or changing entity
membership according to § 1965.63 of
this subpart. When prepayment is not
authorized:

(i) The District Office may not accept
the prepayment payment unless the
State Director concurs.

(ii) The loan will be serviced
according to § 1965.85 of this subpart in
the event that the borrower is
uncooperative and fails to comply with
FmHA requirements.

(4) For transfers outside the program,
if the State Director makes an
affirmative determination under
paragraph (c)(1) of this section then
prepayment may be accepted only if the
following clause is included in the deed
or other document of conveyance. _

The purchaser agrees that the housing
located on this property will be used only as
authorized under section 514 of the Housing
Act of 1949, as amended, and FmHA
regulations then extent until (insert
date, 15 years for unsubsidized or 20 years
for subsidized loans from the date the last
loan on the project was closed). A tenant
may seek enforcement of this provision as
well &5 the United States. No person
occupying the housing shall be required to
vacate during such period because of early
repayment.

(5) If the borrower wishes to prepay
and operate the property within the
objectives of the program or transfer the
loan to a transferee that will keep the
housing within the program, a document
containing the restrictive language that
appears below must be executed. (In the
case of transferees, the restrictive
language will be inserted in the Form
FmHA 460-5 or 9.) In the case of
borrowers prepaying but not
transferring the property, the following
restrictive language will be inserted in
the deed of release and filed for records.

The borrower or any successors in interest
agree to use the housing for the purpose of
housing people eligible for occupancy as
provided in Section 514 or 515 of Title IV of
the Housing Act of 1949, as amended, and
FmHA regulations then extent during the —
(15 years for unsubsidized and 20 years for
subsidized loans) year period beginning ——
(the date the last loan on the project is
closed). The borrower also agrees that no
person occupying the housing shall be
required to vacate prior to the close of such
—— (15 years for unsubsidized and 20 years
for subsidized loans) year period because of
early repayment. The borrower will be
released from these obligations only when
the Government determines that there is no

longer a need for the housing or that Federal
or other financial assistance provided to the
residents of such housing will no longer be
provided.

(8) The District Director will provide
the State Director with updated report in
the format set forth in paragraph (d) of
this section upon accepting the offer to
prepay.

(d) Prepayment report. Immediately
upon receiving information regarding the
prepayment of any RRH, RCH, or LH
loans the District Director will send a
report on each prepayment case to the
State Director for indefinite retention
containing the following information:

(1) Date of initial loan’approval.

(2) Type of borrower entity and plan
of operation. )

(3) The number of units in the project.

(4) The number of eligible tenants
presently occupying the units.

(5) The estimated replacement cost
per unit.

(6) The estimate of the number of
households that will be displaced as a
result of prepayment.

(7) The estimated relocation cost of
the households being displaced.

(8) An indication of the displaced
households’ ability to pay relocation
costs.

{9) The income range of the tenants
presently in the project.

(10) The number of elderly tenants in
the project.

(11) The present and projected rents.

(12) The number of Section 8 or RA
units, and whether Section 8 will
continue after prepayment.

(13) Any cause of displacement other
than rent,

(14) The availability of other vacant
units in the area.

(e) Final payment and release. Final
payments and the release of security
will be handled according to Subpart B
of Part 1951 of this Chapter, Subpart A
of Part 1962 of this chapter, and Part
1866 of this chapter (FmHA Instruction
451.4), and appropriate program
requirements and regulations. In all
cases, reference to County Supervisor
shall be construed to mean District
Director when applied to multiple family
type borrowers. The District Director
will notify the bonding company in
writing that the government no longer
has an interest in the fidelity bond and
will release the FmHA's interest in
insurance policies according to the
applicable provisions of Subpart A of
Part 1806 of this chapter (FmHA
Instruction 426.1). FmHA's interest in
any other security will also be released
in the manner prescribed by the State
Director with the assistance of OGC as

“ necessary.
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§1965.91 Servicing loans in formerly
eligible areas.

All servicing actions contained in this
Subpart are autherized without regard
to whether the area may no longer be
defined as an eligible area.

§1965.92 Information to be provided to
IRS on RRH transfers, voluntary
conveyances, foreclosures, and 100%
membership changes.

State Officers are to provide
information to the National Office on
RRH transfers, voluntary conveyances
and foreclosures that were finalized {the
deed recorded) subsequent to (the
effective date of this regulation). In
addition, information is to be provided
on changes of membership interests that
are covered under § 1965.63 of this
subpart which result in a 100 percent
change in the entity membership, such
as, beneficial interests, partnership
interests and stock transfers. Exhibit B
to this subpart must be completed for
each project affected with particular
attention given to supplying the
Employer Identification and/or the
Social Security numbers of the parties
involved. Field offices should not
contact the borrowers or transferees for
information that is not otherwise
available from the casefiles, except in
the case of missing Taxpayer

dentification numbers. Exhibit B will be

prepared when the servicing action is
completed and sent to the National
Office,

§1965.93 [Reserved]

§1965.94 State supplements.

State Supplements will be prepared
with the advice of OGC as necessary to
comply with State laws and to provide
guidance to the District Director in the
servicing actions required. All State
Supplements, unless specifically
authorized by particular subsections of
t}:us subpart must be submitted for prior
National Office approval before
implementation. Requests for approval
must include complete justification,
Citations of State law, and appropriate
legal opinions from the respective
Regional Attorney.

§1965.95 [Reserved)

§1965.96 Nondiscrimination.

Each instrument of conveyance for
any transfer or foreclosure sale of real
property subject to Title VI of the Civil
Rights Act of 1964 will contain the
lollowing convenant: “The property
described herein was obtained or
‘mproved through Federal financial
assistance. This property is subject to
the provisions of Title VI of the Civil
Rights Act of 1964 and the

Rehabilitation Act of 1973 and the
regulations as issued pursuant thereto
for so long as the property continues to
be used for the same or similar purposes
for which the Federal financial
assistance wa$ extended or for so long
as the purchaser owns it, whichever is
later."

§ 1965.97 Exception authority.

The Administrator of the Farmers
Home Administration may, in individual
cases, make an exception to any
requirement of this Subpart not
inconsistent with the authorizing statute
if the Administrator finds that
application of the requirement would
adversely affect the interest of the
Government or the immediate health or
safety of the tenants or the community.
The Administrator will exercise the
authority only at the request of the State
Director. The State Director will submit
the request supported by data which
demonstrates the adverse impact,
identifies the particular requirement
invelved, shows proper alternative
courses of action, and identifies how the
adverse impact will be eliminated.

§§ 1965.98-1965.100 [Reserved]

Exhibit A—Notice of Prepayment

To: Tenants of (Project Name).

On [Date), Farmers Home Administration
(FmHA) accepted payment in full of the loan
which financed your rental unit. As a
condition of acceptance, you are hereby
advised that the new owners will be bound
by the terms of your existing lease until it
expires or is terminated in accordance with
the provisions of such lease.

You are further advised that you may have
priority rights for occupancy in other FmHA
financed projects within a reasonable
commuting distance from your present
location if you are displaced withoat cause
because any subsequent increase in rents
causes you to experience rent overburden.
You have six (6) months from the above date
to exercise this priority right. You may do this
by applying to my office for a letter of
priority.

If you have any questions you may contact
my office at:

(Signature)

Exhibit B—Information on 515 Rural
Rental Housing Transfers, Voluntary
Conveyances, Foreclosures, and 100%
Membership Changes

1. Type of Action:
Transfer —, Foreclosure ——, Voluntary
Conveyance —, 100% Membership Change
II..ije(:t Information:
Project Name:

Location:
FmHA Case Number:
HL. Borrower Information:
Borrower {Transferor) Name:
Address:

Taxpayer Identification No. ——8M8 ——

Type of Borrower Entity: Corporation —,
Limited Partnership —.

Individual ——, General Partnership —,
Trust —, Other —.
Principal Name:
Address:
Taxpayer Identification No.
Principal Name:
Address:
Taxpayer Identification No.

IV. Loan Information:

Loan amount(s) and Date(s) received:

<

ey, g d e b L.

Loan balance(s) at disposition and Date
Title Change Recorded:

P,

PR e ST el P

V. Transferee Information:
Transferee Name:
Address:

Taxpayer Identification No, —78M8M8 —
Type of transferee entity: Individual —,
Corporation ——, Other —.
Limited Partnership —, General
Partnership —, Trust —,
Principal Name:
Address:
Taxpayer Identification No.
Principal Name:
Address:
Taxpayer Identification No. ——
V1. Membership Changes: (complete for
100% changes in membership only):
Identify the interes! that has been changed
or substituted:

Principal Name:
Address:
Taxpayer Identification No.
Principal Name:
Address: -
Taxpayer Identification No.
VII. Transfer Information;
Sales Price $——, Cash paid at sale $—.
Assumption Amount $——, To be paid on
terms $—.
Equity $——, No, of years on note —.
VIIL. Appraisal Information:
FmHA Appraised Value $
Date of Appraisal -

Instructions

1. Indicate the type of action by checking
the appropriate box.

I1. Insert the project name, location, and the
FmHA case number.

IIL Insert the names, addresses and the
Taxpayer Identification numbers (Employer
Identification or Social Security numbers) of
the borrower entity and the principals (i.e..
general partner{s), co-owners, major
stockholders, etc.). Attach a list of additional
principals, if necessary. Indicate the type of
borrower entity by checking the appropriate
item.

1V, Insert the loan amount(s) and the
date(s) received. In cases where the project
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was previously transferred, insert the
assumpltion amount(s) and the dates
approved. The loan amount(s) at disposition
and the date the title change was recorded
must be indicated. The title change date may
not be the same as the transfer closing date
or the date the deed of conveyance was
accepted, In the case of a membership
change, delete “Date Title Change Recorded”
and add the effective date of the change.

V. For transfers only, insert the names,
addresses and the Taxpayer Identification
numbers (Employer Identification or Social
Security numbers) of the transferee entity
and the principals (i.e., general partners, co-
owners, major stockholders, ete.), Attach a
list of additional principals, if necessary.
Indicate the type of transferee entity by
checking the appropriate item.

VI. Identify the interest that has been
changed or substituted within the borrower
enlity and the percent of the change. Insert
the names, addresses and the Taxpayer
Identification numbers for those who have
been substituted into the entity through a
stock transfer, substitution of partners,
assignment of beneficial interest in a trust,
etc.

VII Indicate the sales price, the loan
assumption amount and the equity payment
to the transferor. When there is an equity
payment, indicate whether it was in cash at
closing, on terms secured by a note, or a
combination of both.

VIIL Insert the market value of the project
as indicated on the most recent FmHA
appraisal. Indicate the date of the appraisal.
This information should be included for
transfer, foreclosures and voluntary
conveyances.

(42 U.S.C. 1480; 7 CFR 2.23; 7 CFR 2.70)
Dated: January 9, 1984.

Frank W. Naylor, Jr.,

Under Secretary for Small Community and

Rural Development,

|FR Doc. 84-8504 Filed 3-9-84; 8:45 am}

BILLING CODE 3410-07-M

Animal and Piant and Health
Inspection Service

9 CFR Part 94
[Docket No. 84-102]

Change in Disease Status of the
Dominican Republic Because of
African Swine Fever and Hog Cholera

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the regulations concerning the
importation into the United States of
swine, pork, and pork products by
removing the Dominican Republic from
the list of countries regulated because of
African swine fever and by adding the
Dominican Republic to the list of
countries in which hog cholera is not

known to exist. It has been determined
that neither African swine fever nor hog
cholera exists in the Dominican
Republic. The adoption of the proposal
would allow the importation of swine
from the Dominican Republic and
relieve restrictions on the importation of
pork and pork products from the
Dominican Republic.

DATES: Written comments must be
received on or before April 11, 1984.

ADDRESS: Written comments concerning
this proposed rule should be submitted
to Thomas O. Gessel, Director, g
Regulatory Coordination Staff, APHIS,
USDA, Room 728, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782.
Written comments received may be
inspected at Room 728 of the Federal
Building between 8 a.m. and 4:30 p.m.,
Monday through Friday, except
holidays.

FOR FURTHER INFORMATION CONTACT:
Dr. M. R. Crane, Import-Export Animals
and Products Staff, VS, APHIS, USDA,
Room 848, Federal Building, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8170.

SUPPLEMENTARY INFORMATION:
Background
African Swine Fever

The regulations in 9 CFR Part 94 (the
regulations) regulate the importation
into the United States of specified
animals and animal products in order to
prevent the introduction into the United
States of various diseases, including
African swine fever (ASF) and hog
cholera.

Section 94.8 of the regulations restricts
the importation into the United States of
pork and pork products from listed
countries in which African swine fever
exists or the Administrator of the
Animal and Plant Health Inspection
Service has reason to believe the
disease exists because of the following
factors:

1. When a country allows the importation
of host animals, pork or pork products or
vectors of the disease from a country affected
with African swine fever under conditions
less stringent than those prescribed for
importing host animals, pork or pork products
or vectors of the disease into the United
States from a country affected with African’
swine fever; or

2. When a country allows the movement or
use of African swine fever virus or cultures
under conditions less stringent than those
prescribed for similar movements or use into
or within the United States; or

3. The proximity of a country to another
country or countries with known outbreaks of
African swine fever; or

4. A country's lack of a disease detection,
control or reporting system capable of
detecting or controlling the disease and

reporting it to the United States in time to
allow this country to take appropriate action
to prevent the introduction of African swine
fever into this country; or

5. Any other factor or circumstance found
to exist which constitutes a risk of
introduction of the disease into the United
States.

The restrictions in § 94.8 on the
importation of pork and pork products
from listed countries are designed to
ensure that the pork or pork products
are cooked or heated sufficiently to
destroy organisms capable of spreading
ASF.

Because of the outbreak of ASF
diagnosed on July 5, 1978, the Dominican
Republic was added to the list of
countries regulated because of ASF on
July 11, 1978 (43 FR 30269). That same
year the government of the Dominican
Republic began a swine eradication
program with technical and financial
support from Veterinary Services, the
Agency for International Development,
the Food and Agriculture Organization
of the United Nations, and others. The
eradication program included total
slaughter of the national swine
population, and cleaning and
disinfection of farm premises where the
ASF virus was confirmed or suspected.
The last case of ASF in the Dominican
Republic was diagnosed in August 1980.

Based on information acquired by
officials of the United States
Department of Agriculture (USDA)
participating in the eradication effort,
data furnished to the Department by the
Dominican Republic, and an evaluation
of the five factors referred to above, it
has been determined that there is no
reason to believe that ASF exists in the
Dominican Republic. Therefore, this
document proposes to remove the
Dominican Republic from the list of
countries in which ASF exists or is
reasonably believed to exist.

Hog Cholera

Section 94.9 of the regulations restricts
the importation into the United States of
pork or pork products from countries
where hog cholera is known to exist.
The restrictions are designed to ensure
that the pork or pork products are
cooked, heated, or cured and dried
sufficiently to destroy organisms which
could spread hog cholera. Section 94.10
of the regulations, with certain
exceptions, prohibits the importation of
swine which orginate in or are shipped
from or transit any country except those
countries listed in that section. These
sections indicate that the disease is
known to exist in all countries of the
world except for certain listed countries.
Prior to the effective date of this
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document, the lists did not include the
Dominican Republic.

Based on information acquired by
officials of the USDA participating in the
eradication effort and data furnished to
the Department by the Dominican
Republic, it has been determined that
hog cholera no longer exists in that
country. Hog cholera was eradicated in
the Dominican Republic as a result of
the eradication program targeted against
ASF.

Therefore, it is proposed to add the
Dominican Republic to the lists of
countries in §§ 94.9 and 94.10 in which
hog cholera is not known to exist.

Effect of Adoption of This Proposal

Accordingly, the effect of the adoption
of this proposal would be to allow the
importation of swine from the
Dominican Republic and to relieve
restrictions on the importation of pork
and pork products from the Dominican
Republic.

Executive Order 12291 and Regulatory
Flexibility Act

This action has been reviewed in
conformance with Executive Order
12291 and has been determined to be not
a "major rule.” The Department has
determined that this rule would not have
an annual effect on the economy of $100
million or more; would not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and
would have no adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

A review of the pork production and
pork consumption data for the
Dominican Republic for 1960-1980 does
not indicate any international trade in
swine, pork, or pork products. The pork
and pork products produced in the
Dominican Republic during that time
were for local consumption. Further, the
enlire swine population of the
Dominican Republic was eradicated
during 1979 and 1980. Repopulation of
swine began in 1980. By 1983 the swine
population of the Dominican Republic
had reached 26 percent of the population
during the 1977-78 period. The
fepopulation effort will continue by
natural additions to the herd. It will take
several years for the swine population
10 reach the pre-eradication level. Even
when the swine population reaches the
pre-eradication level it is anticipated
that if the proposal is adopted, any
imports into the United States of swine,
pork, or pork products from the

Dominican Republic would be
negligible.

For this rulemaking action, the Office
of Management and Budget has waived
its review process required by Executive
Order 12291 and the Department of
Agriculture has waived the requirements
of Secretary’'s Memorandum 1512-1.

Under the circumstances explained
above, Mr. Bert W. Hawkins,
Administrator of the Animal and Plant
Health Inspection Service, has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

Alternatives

The only alternative to these
amendments is not to amend the
regulations to indicate that neither ASF
nor hog cholera exists in the Dominican
Republic. However, this alternative is
not proposed because, as indicated
above, it has been determined that
neither ASF nor hog cholera exists in the
Dominican Republic.

List of Subjects in 9 CFR Part 94

Aninal diseases, Imports, Livestock
and livestock products, Meat and meat
products, Milk, Poultry and poultry
products, African swine fever, Exotic
newcastle disease, Foot-and-mouth
disease, Fowl pest, Garbage, Hog
cholera, Rinderpest, Swine vesicular
disease.

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), NEWCASTLE DISEASE
(AVIAN PNEUMOENCEPHALITIS),
AFRICAN SWINE FEVER, AND HOG
CHOLERA: PROHIBITED AND
RESTRICTED IMPORTATIONS

Accordingly, it is proposed to amend 9
CFR Part 94 as follows:

§94.8 [Amended]

1. In § 94.8, the introductory material
would be amended by removing
“Dominican Republic”.

§94.9 [Amended]

2.1n § 94.9, paragraph (a) would be
amended by inserting “Dominican
Republic,” between “Denmark,” and
“Finland” both times they appear.

§94.10 [Amended]

3. Section 94.10 would be amended by
inserting “Dominican Republic,"
between “Denmark," and “Finland."

Authority: Sec. 2, 32 Stat. 792, as amended;
sec. 2,3, 4, and 11, 76 Stat. 129, 130, 132; 21
U.S.C. 111, 134a, 134b, 134¢, 134f; 7 CFR 2.17,
2,51, and 371.2(d).

Done at Washington, D.C., this 6th day of
March 1984.

J. K. Atwell,

Deputy Administrator, Veterinary Services,
[FR Doc. 84-6506 Filed 3-11-84: 8:45 am|

BILLING CODE 3410-34-M

FEDERAL RESERVE SYSTEM
12 CFR Part 225

[Docket No. R-0511)

Bank Holding Companies and Change
in Bank Control; Expanded List of
Permissible Nonbanking Activitles

AGENCY: Board of Governars of the
Federal Reserve System.

ACTION: Proposed rulemaking.

SUMMARY: On May 19, 1983, the Board
proposed a revision of Regulation Y, its
regulation implementing the Bank
Holding Company Act of 1956, as
amended (12 U.S.C. 1841 et seq.), and
the Change in Bank Control Act of 1978
{12 U.S.C. 1817(j)). The Federal Register
notice accompanying the proposed
revision of Regulation Y requested
suggestions for new nonbanking
activities that should be added to the
Regulation Y list of activities
permissible generally for bank holding
companies. In this notice the Board is
seeking public comment on the addition
of a number of these suggested new
activities to the Regulation Y list.
Addition of any of these activities to the
list would facilitate the processing of
applications by bank holding companies
to engage in the activity.

DATE: All comments should be received
by the Board by May 2, 1984.

ADDRESS: All comments, which should
refer to Docket No. R-0511, should be
mailed to William W. Wiles, Secretary,
Board of Governors of the Federal
Reserve System, Washington, D.C.
20551, or delivered to Room B-2223, 20th
& Constitution Avenue, N.W.,
Washington D.C., between 8:45 a.m. and
5:15 p.m. weekdays. Comments may be
inspected in Room B-1122 between 8:45
a.m. and 5:15 p.m. weekdays.

FOR FURTHER INFORMATION CONTACT:
J. Virgil Mattingly, Assaciate General
Counsel, (202/452-3430), Bronwen
Mason Chaiffetz, Senior Counsel, (202/
452-3564), or Carl V. Howard, Senior
Counsel, (202/452-3786), Legal Division;
David Kulig, Senior Counsel, (202/452-
2347), Regulatory Improvement Project;
Don E, Kline, Associate Director, (202/
452-3421), or Sidney M. Sussan,
Assistant Director, (202/452-2638),
Division of Banking Supervision and
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Regulation; and Stephen A. Rhoades,
Economist, (202/452-3906), or Paul R.
Schweitzer, Economist, (202/452-2918),
Division of Research and Statistics.
SUPPLEMENTARY INFORMATION: The
Bank Holding Company Act of 1956, as
amended (“BHC Act"), generally
prohibits a bank holding company (ie., a
company that controls one or more
banks) from engaging in nonbanking
activities or acquiring voting securities,
of a company engaged in nonbanking
activities. Section 4(c)(8) of the BHC Act
provides an exception to this prohibition
for a bank holding company to obtain
the Board's prior approval to engage in
activities, or to acquire shares of a
company engaged in activities, that the
Board determines, after notice and
opportunity for hearing, to be “so
closely related to banking or managing
or controlling banks as to be a proper
incident thereto.”

On May 19, 1983, the Board proposed
for public comment a revision of
Regulation Y, its regulation
implementing the BHC Act. In response
to the proposal, the Board received a
number of suggestions for additional
new nonbanking activities that should
be added to the Regulation Y list of
activities permissible for bank holding
companies. In this notice, the Board
seeks public comment on a number of
the activities suggested.'The notice
includes 1) activities that the Board
previously has approved by order in
individual cases or that are similar to
such approved activities; and 2)
activities that have not previously been
considered by the Board and are not the
subject of pending Congressicnal
consideration. This notice also seeks
comment on the scope of insurance
activities that are permissible under the
authority of Title VI of the Garn-St
Germain Depository Institutions Act of
1982 (Pub. L. 97-320, 96 Stat. 1469, 1536
38) (“Garn-St Germain Act").

In determining whether an activity is
permissible for bank holding companies
under section 4(c)(8) of the BHC Act, the
Board must find that (1) the activity is
closely related to banking or managing
or controlling banks, and (2) it is a
proper incident thereto.

In considering whether an activity is
closely related to banking, the Board has

' In separate Federal Register notices the Board
sought public comment on (i) increasing from $1,000
10 $10,000 the maximum face amount of money
orders permitted to be issued and sold by bank
holding companies (48 FR 52977 (Nov. 23, 1983)); and
(i) deleting the requirement in connection with
permissible credit insurance underwriting that a
bank holding company reduce the insurance
premiums charged (48 FR 53125 (Nov, 25, 1983)).
These changes also were suggested by the
commenters on the proposed revision of Regulation
Y.

found it useful to refer to three criteria
set forth in judicial opinions:2 (a)
Whether banks generally have provided
the proposed service; (b) whether banks
have generally provided services that
are operationally or functionally so
similar to the proposed services as to
equip them particularly well to provide
the proposed service; or (c) whether
banks generally provide services that
are so integrally related to the proposed
service as to require the provision of the
service in a specialized form. The Board
also may consider other factors that an
applicant may advance to demonstrate a
reasonable or close connection or
relationship of the activity to banking or
managing and controlling banks.?

With respect to determining whether
an activity is a proper incident to
banking, section 4(c)(8) of the BHC Act
provides that the Board must consider
whether performance of the activity by
bank holding companies can reasonably
be expected to produce benefits to the
public that outweigh possible adverse
effects.* The Act states that public
benefits include greater convenience,
increased competition, and gains in
efficiency. Adverse effects include
undue concentration of resources,
decreased or unfair competition,
conflicts of interests, and unsound
banking practices.

The suggestions for new nonbanking
activities often did not include a
description of the activity proposed.
Accordingly, in this notice the Board has
provided a brief description of each
activity. Commenters are specifically
asked to comment on the accuracy and
adequacy of the proposed description of
each activity.

Comment is also requested on
whether each activity is closely related
to banking or incidental to the
performance of such an activity under
the judicially-formulated criteria or
other relevant criteria. Comments on
whether an activity is closely related to
banking should include the specific
facts, examples, and legal arguments on
which the commenters base their
opinions. In addition, comments should
provide data and information pertinent
to the activity, including the identity and
size of industry participants, trends in
profitability, merger and failure rates,

2 E.g., National Courier Ass'n v. Board of
Governors, 516 F.2d 1229 (D.C. Cir. 1975).

3 Alebama Association of Insurance Agents v.
Board of Governors, 533 F.2d 224 (5th Cir, 1976),
cert. denied, 435 U.S. 904 (1978),

*In its evaluation of an application by a specific
bank holding company to engage in a listed activity.
the Board also must determine whether the
performance of the activity by that bank holding
company meets the “proper incident" criteria.
Alabama Association of Insurance Agents, Supra.

and the sources for such information
and data.

With respect to whether a proposed
activity is a proper incident to banking,
some of the issues raised by a particular
activity have been identified in this
notice. Commenters are specifically
requested to comment on the issues
identified by the Board, as well as any
other issues that are relevant under the
proper incident test of section 4(c)(8) of
the BHC Act. For those activities for
which potential adverse effects may
exist, commenters are requested to
propose methods of reducing or
eliminating the potential for the
occurrence of such adverse effects.
Comments regarding the proper incident
test also should include specific facts,
examples, and legal arguments
concerning the issues. Although the
Board has not specifically proposed
limits on any of the activities, to address
issues raised by the activity, based on
the comments and other facts of record,
limitations may be incorporated by the
Board when taking final action to add
an aclivity to the Regulation Y list.

Proposed Nonbanking Activities

The Board is seeking public comment
on whether the list of activities
permissible for bank holding companies
in § 225.25 or Regulation Y (49 FR 794
(1984)), should be amended to add the
following activities:

1. Commaodity trading advisory
services. Commenters suggested that
bank holding companies be permitted to
provide commodity trading advisory
services. As defined by the Commodities
Futures Trading Commission,
commodity trading advisory services
involve the provision of advice, counsel,
publications, written analyses and
reports relating to the purchase and sale
of commodities for future delivery on or
subject to the rules of a contract market.
The Board seeks comment on whether
this activity should be limited to the
provision of advice only with respect to
such financial commodities for which
the Board has authorized future
commission merchant ("FCM")
activities.

2. Check guaranty services.
Authorizing acceptance by subscribing
merchants of personal checks tendered
by the merchant’s customers in payment
for goods and services, and purchasing &
validly authorized check from the
merchant in the event the check is not
subsequently honored. The Board
previously has determined that this
activity is closely related to banking and
a proper incident thereto in connection
with a particular application, but the
activity was not added to the Regulation
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Y list at that time. (Barnett Banks of
Florida, 65 Federal Reserve Bulletin 263
(1979).) One issue raised by this activity
on which comment is requested is
whether conditions should be imposed
on the performance of the activity to
limit the liability of the bank holding
company resulting from the purchase of
dishonored checks.

3. Consumer financial counseling.
Providing advice to consumers on
individual financial matters, including
debt consolidation, applying for a
mortgage, bankruptcy, budget
management, tax planning, retirement
and estate planning, insurance, and
portfolio management and investment
planning. This service is usually limited
to counseling for a fee, including
educational courses and seminars, and
does not involve the sale of specific
products or investments.

The Board previously has found
consumer financial counseling services
to be closely related to banking in

connection with a particular application.

(Citicorp (Citicorp Person-to-Person
Financial Centers), 65 Federal Reserve
Bulletin 265 (1979).) The Board notes
that financial counseling is permissible
for service corporations of Federal
savings and loan associations (“S&Ls"),

4. Armored car services. Providing
fully-insured transportation of cash,
securities, and valuables; primarily,
collecting currency and checks from
commercial customers and transporting
and depositing these collections at
financial institutions. Armored car
services may also include bank
transfers, coin wrapping, change
delivery, mail delivery, payroll check
cashing, servicing of automated teller
machines, and leasing safes to
commercial customers.

Armored car services were proposed
by the Board in 1971 together with
courier services (transporting checks,
commercial paper, and similar
documents, excluding cash and bearer
negotiable instruments) for addition to
the Regulation Y list. While the Board
added courier services to the list in 1973,
it did not take final action on the
armored car services proposal. (38 FR
32126, and 59 Federal Reserve Bulletin
892 (1973).) One issue raised by this
activity on which comment is requested
is whether conditions should be
imposed on performance of the activity
to limit the liability of the bank holding
Company.

.. 5. Tax planning and tax preparation.
l'ax planning services involve providing
advice and strategies designed to
Minimize tax liabilities. At the corporate
level, the service includes analyses of
the tax implications of mergers and
dcquisitions, portfolio mix, specific

investments, previous tax payments,
and year-end tax planning (which
involves projecting expected tax
liabilities and balancing these with
expected cash-flow). For the individual,
the service includes analyses of the tax
implications of retirement plans, estate
planning, and family trusts. One issue
raised by this activity on which
comment is requested is whether
corporate tax planning should be
regarded as management consulting, an
activity not permissible under the
regulation.

Tax preparation services involve
preparation of tax forms, and advice
concerning how the client should file in
order to minimize the tax liability based
on records and receipts supplied by the
client. The Board notes that service
corporations of Federal S&Ls are
permitted to prepare tax returns for

individuals and non-profit organizations.

8. Operating a collecting agency and
credit bureau. Collection agency
activities include collecting overdue
accounts receivable, either retail or
commercial, generally for a contingent
fee based on a specified percentage of
the amount collected. Credit bureau
activities include maintaining files on
the past credit history of certain
borrowers and providing that
information for a fee to a credit grantor
who is considering a borrower's
application for credit,

In addition, the Board is seeking
public comment on whether to amend
certain activities specified in the
Regulation Y list (§ 225.25 of Regulation
Y, 49 FR 794 (1984)), to include the
following activities:

1. Insurance underwriting and agency
activities (§ 225.25(b) (8) and (9)). Title
V1 of the Garn-St Germain Act amended
section 4(c)(8) of the BHC Act to specify
the types of insurance activities in
which bank holding companies may
engage and to limit some of those that
the Board had found to be permissible
under Regulation Y. The recent revision
of Regulation Y (49 FR 794, January 5,
1984) did not amend the insurance
activities provision of the regulation, but
the Board stated that it was reviewing
the issues raised by the Garn-St
Germain Act provisions and that it
would amend Regulation Y to reflect the
resolution of these issues. A number of
commenters encouraged the Board to
amend the regulation to reflect the new
statutory provisions. Accordingly, the
Board proposes to amend § 225.25(b) (8)
and (9) of Regulation Y (as revised) to
delete those provisions entirely and to
substitute provisions permitting the
following insurance activities:

A. Acting as principal, agent or broker
for insurance directly related to an

extension of credit by a bank holding
company or any of its subsidiaries,
where such insurance is limited to
assuring the repayment of the
outstanding balance due on a specific
extension of credit by such bank holding
company or subsidiary in the event of
death, disability or involuntary
unemployment of the debtor. Since the
sale of insurance must be related to an
extension of credit under this provision
of the Garn-St Germain Act, the sale of
insurance related to the provision of
“other financial services” as provided in
§ 225.25(b)(8)(i)(b) of Regulation Y, is no
longer permitted. An “extension of
credit" would include loans which are
purchased, but not those loans that are
merely being serviced. Comment is
requested whether an extension of
credit would include a lease.

The Board believes that the enactment
of this provision in the Garn-St Germain
Act warrants reexamination of whether
underwriting home mortgage life
insurance is closely related to banking.
Home mortgage life underwriting
involves underwriting the repayment of
the unpaid balance of a home mortgage
loan in the event the insured borrower
dies or is disabled before the mortgage
is paid in full. Prior to the Garn-St
Germain Act, the Board declined to
publish notice of this activity on the
basis that it is not closely related to
banking, because this type of insurance
is more similar to general life insurance
that to credit life insurance.
(BankAmerica Corporation (BA
Insurance Company), 66 Federal
Reserve Bulletin 660 (1980).) The Board
believes that home mortgage life
underwriting may be permissible under
subparagraph (A) of section 601 of the
Garn-St Germain Act, and requests .
comment on whether it should be
included in the Regulation Y list.

B. Acting is principal, agent or broker
for insurance directly related to an
extension of credit by a finance
company that is a subsidiary of a bank
holding company, provided (1) such
insurance is limited to assuring
repayment of the outstanding balance
on an extension of credit by such
finance company of such bank holding
company in the event of loss or damage
to any property used as collateral for the
extension of credit; and {2) the
extension of credit is not more than
$10,000, or $25,000 in the case of an
extension of credit to finance the
purchase of, and that is secured by, a
residential manufactured home. These
dollar limitations shall be increased
each year after 1982 by the percentage
increase in the Consumer Price Index for
Urban Wage Earners and Clerical
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Workers published monthly by the
Bureau of Labor Statistics for the period
beginning on January 1, 1982, and ending
on December 31 of the year preceding
the year in which such extension of
credit is made.

The Board notes that this provision
would authorize a bank holding
company to underwrite property and
casualty insurance that is allowed to be
sold under this paragraph by a finance
company subsidiary of the bank holding
company. Comment is requested on the
definition of finance company and
whether it excludes any deposit-taking
entity.

C. Any insurance agency activity (1)
in a place that has a population not
exceeding 5,000 (as shown in the
preceding decennial census); or (2) in a
town that the Board determines, after
notice and opportunity for hearing, has
inadequate insurance agency facilities.
The Board notes that the Garn-St
Germain Act does not impose the
requirement, now found in § 225.25(b)(8)
of Regulation Y, that the bank holding
company have its principal place of
banking business in the community with
a population not exceeding 5,000.
Comment is requested on whether the
proposed regulatory provision should
include this requirement.

D. Any insurance agency activity
engaged in by a bank holding company
or any of its subsidiaries on May 1, 1982
(or any insurance agency activity that
the Board had approved for such
company or its subsidiaries on or before

+May 1, 1982).% This paragraph would
authorize a bank holding company or a
subsidiary of that bank holding
company to perform at any location any
insurance agency activity, including the
sale of credit-related property and
casualty insurance, provided that that
activity was approved for the bank
holding company or any of its
subsidiaries on May 1, 1982. This
provision is based on subparagraph (D)
of section 601 of the Garn-St Germain
Act.

In addition to authorizing bank
holding companies and their
subsidiaries to engage in any insurance
agency activities they were engaged in
on May 1, 1982, subparagraph (D) of the
Garn-St Germain Act provides that this
authorization “includes” engaging in

% For purposes of this paragraph, the bank holding
company activities engaged in or approved hy the

Board on May 1, 1982, shall include activities
carried on subsequent to that date as the result of
an application to engage in such activities pending
on May 1, 1982, and approved subsequent to that
date or as the result of the acquisition by such
company pursuant to a binding written contract
entered into on or before May 1, 1982, of anothes
company engaged in such activities at the time of
the acquisition.

such activities at specified locations.
The Board seeks comment on whether
the specification of locations in
subparagraph (D) imposes a limitation
on where the insurance agency activities
allowed under subparagraph (D) may be
conducted.

Accordingly, the Board requests
comment on whether under
subparagraph (D) of section 601 of the
Garn-St Germain Act a bank holding
company or any of its subsidiaries that
were engaged in insurance agency
activities as of May 1, 1982 (particularly,
the sale of credit-related property and
casualty insurance), or any insurance
agency activity that the Board approved
for such company or its subsidiaries on
or before May 1, 1982, may perform the
activity under authority of this
paragraph only at locations:

(i) In the state in which the principal
place of business of the bank holding
company (as defined in 12 U.S.C.
1842(d)) is located;

(ii) in any state or states immediately
adjacent to such state; and

(iii) in any state or states in which
such insurance agency activity was
conducted (or was approved to be
conducted) by such bank holding
company or its subsidiary on May 1,
1982, or other insurance coverages that
may become available after May 1, 1982,
so long as those coverages insure
against the same types of risks as, or are
otherwise functionally equivalent to,
coverages sold on May 1, 1982, or
approved to be sold on or before May 1,
1982. ;

The Board notes that these limitations
as to geographic location would only
apply if the bank holding company were
seeking authority to expand the activity
under subparagraph (D). These
restrictions waould not apply if the
insurance activity were conducted under
any of the other exemptions. For
example, they would not apply to the
sale of credit life, accident and health
insurance under subparagraph (A) or to
the sale of insurance by a bank holding
company with assets of less than $50
million under subparagraph (F).

In subparagraph (iii) of this
alternative, expansion of
“grandfathered” insurance agency
activities within a state is limited to the
subsidiary of the bank holding company
that was conducting (or approved to
conduct) the activities in that state on
May 1,1982. Thus, if a bank holding
company has two consumer finance
companies, but only one of them was
selling property and casualty insurance
in a particular state on May 1, 1982, only
that subsidiary could expand its
property and casualty insurance

activities within the state. However, the
Board has allowed the transfer of
grandfather rights where the
grandfathered subsidiary was merged
with another subsidiary of the bank
holding company for purposes of
efficiency. In this regard, compare S.
Rep. No. 976-36, 97th Cong,, 2d Sess. 40
(1982) with H. Rep. No. 97-899, 97th
Cong., 2d Sess. 91 (1982) (Conference
Report).

Also, under subparagraph (iii) of this
alternative, a bank holding company
may sell insurance that was not sold
prior to May 1, 1982, as long as those
coverages sold insure against the “same
types of risks as, or are otherwise
functionally equivalent to, coverages
sold on May 1, 1982, or approved to be
sold on or before May 1, 1982.”
Comment is requested on whether since
leasing may be the functional equivalent
of an extension of credit, the sale of
property and casualty insurance on
leased items would be permissible.

E. Supervising on behalf of insurance
underwriters the activities of retail
insurance agents who sell (1) fidelity
insurance and property and casualty
insurance on the real and personal
property used in the operations of the
bank holding company or its
subsidiaries; and (2) group insurance
that protects the employees of the bank
holding company or its subsidiaries.

F. Any insurance agency activity by a
bank holding company or its
subsidiaries where the bank holding
company has total consolidated assets
of $50 million or less: Under the Garn-5t
Germain Act, this provision does not
authorize a bank holding company to
sell life insurance or annuities, other
than as authorized under paragraphs
(A), (B) and (C) of that statute. Also, to
qualify for this exemption, the holding
company system and not merely one
subsidiary must have less than $50
million in assets.

G. Any insurance agency activity
performed directly or indirectly by a
bank holding company that was
engaged in insurance agency activities
prior to January 1, 1971, as a
consequence of approval by the Board
prior to January 1, 1971. This prevision
may authorize any qualifying company
to sell insurance of any type from any
location without reference to its pre-
1971 activities.

While the Garn-St Germain Act
specified the insurance activities that
the Board may permit under section
4(c)(8), it made no findings as to public
benefits and it did not relieve bank
holding companies of the requirement
for evaluation of an application to
engage in or expand nonbanking
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activities. Accordingly, applications
under section 4(c}(8) of the BHC Act, in
accordance with §8§ 225.21 and 225.23 of
Regulation Y (49 FR 794 (1984)), would
be required by a bank holding company
to engage in, or expand through
acquisition, any of the insurance
activities proposed here, including those
in paragraph [G] for insurance agency
activities engaged in by bank holding
companies prior to January 1, 1971. The
proposed regulatory provision imposes
no requirement to meet any specified
public benefit standard, such as reduced
rates or improved policy terms.

2. Property appraisals (§ 225.25(b)
(12)). Appraisal of real property is
currently on the Regulation Y list of
activities permissible for bank holding
companies. Several commenters
suggested that this activity be expanded
to include appraisals of personal
property.

The activity involves estimating or
determining the value of property other
than real property. In the broadest
sense, the activity requires expertise in
markets of all types of personal and
business property; however, most
appraisers narrows their activity to
specialized areas of personal property.
The commenters suggesting this activity
maintained that it is closely related to
banking because banks engage in
personal property appraising through
their trust departments.

3. Futures commission merchant
(§ 225,25(18)). Future commission
merchant (“FCM') activities with
respect to certain financial commodities
are on the Regulation Y list of
permissible activities, subject to certain
conditions. The Board has approved the
provision of portfolio advice on a non-
fee basis as an activity incidental to
permissible FCM activities in
connection with particular applications.
(Citicorp (Citicorp Future Corporation),
68 Federal Reserve Bulletin 776 (1982);
and First Interstate Bancorporation (F.1.
Futures Corporation), 69 Federal
Reserve Bulletin 729 (1983).) In the
Proposed regulation, the Board seeks
comment on whether to include advice
offered in connection with FCM
activities as a permissible closely-
related activity.

Regulatory Flexibility Act Analysis

The Board certifies that adoption of
these proposals would not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601). These
Proposals would not place additional
burdens on any bank holding company.
They would liberalize the rules for all
bank holding companies, and would

facilitate the process by which bank

holding companies may receive
permission to engage in nonbanking
activities,

List of Subjects in 12 CFR Part 225

Banks, banking, Federal Reserve
System, Holding companies, Reporting
requirements, Securities.

PART 225—[AMENDED]

Pursuant to the Board's authority
under sections 4{c)(8) and 5(b) of the
Bank Holding Company Act, as
amended (12 U.S.C. 1843(c)(8) and
1844(b)), the Board proposes to amend
12 CFR 225.25 (as revised, 49 FR 794
(1984))) by revising paragraphs (b)(8),
(9), (13) and (18) introductory text and
by adding paragraphs (b)(18). (20), (21),
(22) and (23) as follows:

§ 225.25 List of permissible nonbanking
activities,

* . * » "

(b] - * -

(8) Insurance sales and underwriting.

(i) Acting as principal, agent or broker
for insurance directly related to an
extension of credit by a bank holding
company or any of its subsidiaries,
provided such insurance is limited to
assuring the repayment of the
outstanding balance due on a specific
extension of credit by such bank holding
company or subsidiary in the vent of
death, disability or involuntary
unemployment of the debtor.

(ii) Acting as principal, agent or
broker for insurance directly related to
an extension of credit by a finance
company that is a subsidiary of a bank
holding company, provided (A) such
insurance is limited to assuring
repayment of the outstanding balance
on an extension of credit by such
finance company of such bank holding
company in the event of loss or damage
to any property used as collateral for the
extension of credit; and (B] the
extension of credit is not more than
$10,000, or $25,000 in the case of an
extension of credit to finance the
purchase of, and that is secured hy, a
residential manufactured home, These
limitations shall be increased each year
after 1982 by the percentage increase in
the Consumer Price Index for Urban
Wage Earners and Clerical Workers
published monthly by the Bureau of
Labor Statistics for the period beginning
on January 1, 1982, and ending on
December 31 of the year preceding the
year in which such extension of credit is
made.

(iif) Any insurance agency activity (A)
in a place that has a population not
exceeding 5,000 (as shown in the
preceding decennial census}); or (B} in a

town that the Board determines, after
notice and opportunity for hearing, has
inadequate insurance agency facilities.

(iv) Any insurance agency activity
engaged in by a bank holding company
or any of its subsidiaries onrMay 1, 1962
(or any insurance agency activity that
the Board had approved for such
company or its subsidiaries on or before
May 1, 1982).7

(v) Supervising on behalf of insurance
underwriters the activities of retail
insurance agents who sell (A) fidelity
insurance and property and casualty
insurance on the real and personal
property used in the operations of the
bank holding company or its
subsidiaries; and (B) group insurance
that protects the employees of the bank
holding company or its subsidiaries.

(vi) Any insurance agency activity by
a bank holding company or its
subsidiaries where the bank holding
company has total consolidated assets
of $50 million or less. A bank holding
company performing insurance agency
activities under this paragraph may not
engage in the sale of life insurance or
annuities except as provided in
paragraphs (i), (i), and (iii) of § 225.25(b)
of this regulation.

(vii) Any insurance agency activity
performed directly or indirectly by a
bank holding company that was
engaged in insurance agency activities
prior to January 1, 1971, as a
consequence of approval by the Board
prior to January 1, 1971.

(9) Check guaranty services.
Authorizing acceptance by subscribing
merchants of personal checks tendered
by the merchant's customers in payment
for goods and services, and purchasing a
validly authorized check from the
merchant in the event the check is not
subsequently honored.

- - - . -

(13) Property appraising. Performing
appraisals of real estate and other
property.
- - - - *

(18) Futures commission merchant.
Acting as a futures commission
merchant for nonaffiliated persons in
the execution and clearance on major
commodity exchanges of futures
contraets and options on futures

* For purposes of this subparagraph, the bank
holding company activities engaged in or approved
by the Board on May 1, 1982, shall include activities
carried on subsequent to that date as the result of
an application to engage in such activities pending
on May 1, 1982, and approved subsequent to that
date or as the result of the acquisition by such
company pursuant to a binding written contract
entered into on or before May 1, 1982, of another
company engaged in such activities at the time of
the acquisition.
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contracts for bullion, foreign exchange,
government securities, certificates of
deposit and other money market
instruments that a bank may buy or sell
in the cash market for its own account,
including the provision of advice to a
customer with respect to a transaction
executed by the futures commission
merchant, if the activity is conducted
through a separately incorporated
s;‘xbsidiury of the bank holding company
that:

- * - * »

(19) Commaodity trading advisory
services. Providing commodity trading
advisory services, including the
provision of advice, counsel,
publications, written analyses and
reports relating to the purchase and sale
of financial commodities for future
delivery on or subject to the rules of a
contract market of the type for which a
bank holding company may act as a
futures commission merchant.

(20) Consumer financial counseling.
Providing advice to consumers on
individual financial matters, including
debt consolidation, applying for a
mortgage, bankruptcy, budget
management, real estate tax shelters,
tax planning, retirement and estate
planning, insurance, and portfolio
management and investment planning.

(21) Armored car services. Providing
fully-insured transportation of cash,
securities, and valuables; primarily,
collecting currency and checks from
commercial customers and transporting
and depositing these collections at
financial institutions. Armored car
services also include bank transfers,
coin wrapping, change delivery, mail
delivery, payroll check cashing,
servicing of automated teller machines,
and leasing safes to commercial
customers.

(22) Tax preparation and planning.
Preparing tax forms and providing
advice and strategies designed to
minimize tax liabilities, including, for
corporate customers, analyses of the tax
implications of mergers and
acquisitions, portfolio mix, specific
investments, previous tax payments,
and year-end tax planning (which
involves projecting expected tax
liabilities and balancing these with
expected cash-flow); and, for individual
customers, analyses of the tax
implications of retirement plans, estate
planning, and family trusts.

(23) Operating a collection agency
and credit bureau. Collecting overdue
accounts receivable, either retail or
commercial accounts, for a contingent
fee based on a specified percentage of
the amount collected; and maintaining
files on the past credit history of certain

borrowers and providing that
information for a fee to a credit grantor
who is considering a borrowers'
application for credit.

Board of Governors of the Federal Reserve
System, March 2, 1984,
William W. Wiles,
Secretary of the Board.
[FR Doc. 84-6202 Filed 3-9-84: 8:45 am|
BILLING CODE 6210-01-M

FEDERAL TRADE COMMISSION

16 CFR Part 13

[Docket No. 9155]

Great Lakes Chemical Corp. and
Northwest Industries, Inc,, et al.;

Proposed Consent Agreements With
Analysis To Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreements.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would require the
leading producer of elemental bromine
and brominated flame retardants in the

_U.S,, to grant PPG Industries, Inc. (PPG),

according to a prescribed non-exclusive
licensing agreement, all the latest
technology and know-how on
brominated flame retardants acquired
from Velsicol Chemical Corp. The Order
would also require Great Lakes to enter
into other agreements that would govern
the operation and ownership rights of
Arkansas Chemicals, Inc. (ACI), a joint
bromine production venture between
Great Lakes and PPG. The agreement
would, among other things, eliminate
certain restrictions on PPG's use of
bromine purchased from ACI; permit
PPG to sell elemental bromine in the
merchant market; allow PPG to use ACI
bromine in the production of all
brominated compounds, including flame
retardants; and require Great Lakes to
purchase a specified amount of bromine
from ACI annually. In addition to
specific record-keeping and reporting
requirements, the order would prohibit
Great Lakes from acquiring any concern
engaged in the produciton of elemental
bromine or brominated flame retardants
without prior Commission approval for a
period of 10 years.

The Commission, under separate
order, dismissed the proceedings against
Northwest Industries, Inc. and Velsicol
Chemical Corp.

DATE: Comments must be accepted on or
before May 11, 1984.

ADDRESS: Comments should be directed
to: FTC/S, Office of the Secretary,
Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
FTC/CS-2, John V. Lacci, Washington,
D.C. 20580. (202) 254-8644.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 3.25(f) of the Commission's
Rules of Practice (16 CFR 3.25(f)), notice
is hereby given that the following
consent agreements containing a
consent order to cease and desist and
an explanation thereof, having been
filed with and accepted, subject to final
approval, by the Commission, have been
placed on the public record for a period
of sixty (60) days. Public comment is
invited. Such comments or views will be
considered by the Commission and will
be available for inspection and copying
at its principal office in accordance with
Section 4.9(b)(14) of the Commission's
Rules of Practice (16 CFR 4.9(b)(14)).

List of Subjects in 16 CFR Part 13

Flame retardants, Trade Practices.

Note—Portions of the agreements relating
to the consent order have been redacted-
because they are commercially sensitive, The
bracketed words have been inserted by the
Commission in some instance to describe the
redacted information.

AGREEMENT CONTAINING
CONSENT ORDER

In the matter of Great Lakes Chemical
Corporation, a corporation, Northwest
Industries, Inc., a corporation, and Velsicol
Chemical Corporation, a corporation; Docket
No. 9155.

The agreement herein, by and
between Great Lakes Chemical
Corporation, a corporation, by its duly
authorized officer, hereinafter
sometimes referred to as respondent,
and its attorneys, and counsel for the
Federal Trade Commission, is entered
into in accordance with the
Commission's Rule governing consent
order procedures. In accordance
therewith the parties hereby agree that:

1. Respondent Great Lakes Chemical
Corporation is a corporation organized,
existing and doing business under and
by virtue of the laws of the State of
Delaware, with its office and principal
place of business located at Highway 52
Northwest, in the City of West
Lafayette, State of Indiana.

2. Respondent has been served with a
copy of the complaint issued by the
Federal Trade Commission charging it
with violations of Section 7 of the
Clayton Act, as amerided (15 U.S.C. 18},
and Section 5 of the Federal Trade
Commission Act, as amended (15 U.5.C.
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45), and has filed answers to said
complaint denying said charges.

3. Respondent admits all the
jurisdictional facts set forth in the
Commission's complaint in this
proceeding.

4. Respondent waives:

(a) Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law;

(c) All rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

(d) Any claim under the Equal Access
to Justice Act.

5. This agreement shall not become a
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission, it, together with related
materials pursuant to Rulé 3.25(f), will
be placed on the public record for a
period of sixty (60) days and information
in respect thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify the respondent,
in which event it will take such action
as it may consider appropriate, or issue
and serve its decision, in disposition of
the proceeding.

6. This agreement is for settlement
purpose only and does not constitute an
adminission by respondent that the law
has been violated as alleged in the said
copy of the complaint issued by the
Commission.

_ 7. This agreement contemplates that,
ifitis accepted by the Commission, and
if such acceptance is not subseguently
withdrawn by the Commission pursuant
to the provisions of Section 3.25(f) of the
Commission's Rules, the Commission
may without further notice to
respondent, (1) issue its decision
containing the following order in
disposition of the proceeding, and (2)
make information public in respect
thereto. When so entered, the order
shall have the same force and effect and
may be altered, modified or set aside in
the same manner and within the same
time provided by statute for other
orders, The order shall become final
upon service. Delivery by the U.S, Postal
Service of the decision containing the
agreed-to order to respondent’s address
as stated in this agreement shall
constitute service. Respondent waives
any right it might have to any other
manner of service. The complaint may
be used in construing the terms of the
order, and no agreement, understanding,
epresentation, or interpretation not
Ccontained in the order or in the

agreement may be used to vary or o
contradict the terms of the order.

8. Respondent has read the complaint
and the order contemplated hereby. It
understands that once the order has
been issued, it will be required to file
one or more compliance reports showing
that it has fully complied with the order.
Respondent further understands that it
may be liable for civil penalties in the
amount provided by law for each
violation of the order after it becomes
final.

Ozder
For Purposes of This Order

{a) "PPG"means PPG Industries, Inc.,
a corporation organized, existing and
doing business under and by virtue of
the laws of State of Pennsylvania with
its offices and principal place of
business located at One Gateway
Center, in the City of Pittsburgh, State of
Pennsylvania;

(b) “ACI" means Arkansas Chemicals,
Inc., a 50-50 percent joint venture
between Great Lakes Chemical
Corporation and PPG, and a corporation
organized, existing and doing business
under and by virtue of the laws of the
State of Delaware with its principal
place of business located in the State of
Arkangas;

(c) "bromine” means elemental
bromine, atcmic number 35, the
nonmetallic halogen found in natural
brines, salt lakes, seas and oceans;

(d) “brominated flame retardants”
means flame retardants containing the
element bromine;

(e) “brominated compounds" means
chemical compounds, including flame
retardants, containing the element
bromine:

(f) “concern” means any company or
corporation, its directors, officers,
employees, and agents; its domestic and
foreign predecessors, successors,
divisions, subsidiaries, affiliates, and
joint ventures (if the company owns or
controls 10% or more of the joint
venture); and the directors, officers,
employees, and agents of the company's
predecessors, successors, divisions,
subsidiaries, affiliates, and joint venture
partners as described above. The words
“Subsidiary” and “affiliate” refer to any
partial as well as total ownership
between corporations.

It is ordered that Great Lakes
Chemical Corporation, its successors
and assigns, and its officers, directors,
agents, representatives and employees
(hereinafter “Great Lakes™) shali, upon
written application, grant to PPG a non-
exclusive license to produce and sell

certain brominated compounds in the
form of the non-exclusive license
agreement sel forth in Attachment A.
Creat Lakes shall remain in compliance
with the agreement set forth in
Attachment A, and, without prior
approval of the Federal Trade
Commission, shall not permit any
modification, directly or indirectly. of
any of the terms of the license
agreement referred to in this paragraph.

Il

It is further ordered that Great Lakes
shall notify the Commission in writing of
each PPG written request for technology
pursuant to the license agreement set
forth in Attachment A.

11

It is further ordered that Great Lakes
shall enter into the agreements set forth
in Attachment B, and Appendices 1 and
2 thereto, relating to the operation and
ownership rights of ACI, its successors
and assigns. Great Lakes shall remain in
compliance with the agreements set
forth in Attachment B, and the
Appendices thereto, and, without prior
approval of the Federal Trade
Commission, shall not permit any
modification, directly or indirectly, of
any of the terms of the agreements
referred to in this paragraph. In
addition, prior to entering into-
dissolution as provided for in Section
3(b) of Appendix 1 to Attachment B,
Great Lakes shall use its best efforts to
cause ACI to be sold as an ongoing
entity.

10Y

It is further ordered that, for a period
of ten years from the date that this
Order becomes final or the date at
which all of its obligations under
Attachment A cease, whichever is later,
Great Lakes shall provide to the
Commission copies of all proposed
amendments or modifications which
have been communicated by Great
Lakes or PPG to the other party with
respect to any of the terms contained in
the agreement set forth in Attachment
A. In addition, for a period of ten years
from the date that this Order becomes
final, Great Lakes shall provide to the
Commission copies of all proposed
amendments or modifications which
have been communicated by Great
Lakes or PPG to the other party with
respect to any of the terms contained in
the agreements set forth in Attachment
B, or to any other agreement referenced
therein.
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1t is further ordered that Great Lakes
shall provide to the Federal Trade
Commission copies of all
communications between Great Lakes
and PPG regarding changes or alleged
breaches of the agreements contained in
Attachments A and B.

VI

It is further ordered that, for a period
of ten (10) years from the date this Order
becomes final, Great Lakes, its
subsidiaries, affiliates, divisions,
successors and assigns shall not,
without the prior approval of the Federal
Trade Commission, directly or
indirectly, acquire any stock, share
capital, or equity interest in any concern
engaged in, or the assets of any concern
used in, the manufacture of elemental
bromine or brominated flame retardants;
provided, however, nothing in this Order
shall prohibit Great Lakes from (1)
engaging in any acquisition of a foreign
concern that, in the calendar year of the
proposed acquisition or in any of the
five full calendar years immediately
preceding the acquisition, has not
manufactured or sold elemental bromine
or brominated flame retardants in, or
exported these products to, the United
States, if, and only if, that foreign
concern's total worldwide production of
elemental bromine did not exceed ten
million pounds in any of the three full
calendar years immediately preceding
the acquisition and its total worldwide
production of brominated flame
retardants did not exceed four million
pounds in any of the three full calendar
years immediately preceding the
acquisition; (2) becoming a licensee of
any patents or technology from such
concerns; or (3) making purchases or
sales in the ordinary course of business.
The application of this paragraph shall
be construed to include the acquisition
by Great Lakes of any stock or assets of
ACI, its successors, and assigns, except
for adjustments of ownership in ACI as
provided for in Paragraph 5 of
Attachment B to this Order.

Vil

It is further ordered that, commencing
on the effective date of this Order,
respondent Great Lakes shall notify the
Commission at least thirty (30) days
prior to any proposed change in the
corporate respondent such as
dissolution, assignment or sale resulting
in the emergence of a successor
corporation, or any other proposed
change in the corporation which may
affect compliance obligations arising out
of this Order.

Attachment A—Agreement

This Agreement is made this
September 16, 1983, between Great
Lakes Chemical Corporation, a
Delaware corporation whose principal
office address is P.O. Box 2200, West
Lafayette, Indiana 479086, referred to
herein as “'Great Lakes"; and PPG
Industries, Inc., a Pennsylvania
corporation having its principal office at
One Gateway Center, Pittsburgh,
Pennsylvania 15222, referred to herein
as "PPG”; and the same

Witnesseth

A. PPG has for many years engaged in
the manufacture and sale of ethylene
dibromide. It has also engaged in the
manufacture and sale of flame retardant
chemicals which are not bromine based
and has undertaken to develop bromine
containing products including flame
retardants,

B. PPG intends to enter into the
manufacture and sale of bromine based
flame retardant chemicals, and to that
end it desires to obtain a non-exclusive
license to use certain technology owned
by Great Lakes which is useful in the
production of certain bromine based
flame retardant chemicals.

C. Great Lakes is willing to grant to
PPG a non-exclusive license to said
technology, upon the terms and subject
to the conditions and limitations set out
in this Agreement.

Terms

In consideration of the covenants and
agreements hereinafter set forth, it is
agreed between the parties hereto as
follows:

I—General Provisions

1.01 Scope of Agreement. This
Agreement looks to the grant by Great
Lakes to PPG of a non-exclusive license
to use certain technology owned by
Great Lakes which is useful in the
manufacture of certain bromine based
flame retardant chemicals.

1.02 Definitions. As used herein, the
following words and phrases have the
following meanings:

a. Product(s) means any one (1) or
more of Group A Products and Group B
Products.

b. Group A Product means [any one
or more of four brominated flame
retardants based upon technology
acquired from Velsicol Chemical
Corporation without substantial
modification by Great Lakes.]

¢. Group B Product means [any one
or more of six brominated flame
retardants based upon technology
acquired from Velsicol Chemical

Corporation with technological
modifications made by Great Lakes.]

d. Product Technology means, for
each Product, all patent applications
and registrations and all of the
information relating to such Product
disclosed by Great Lakes to PPG
pursuant to its obligations under
Articles II and III, but shall expressly
exclude non-confidential information.

e. Product Technology Conditional
License Term, for each Product, means
the period ending on the fifth (5th)
anniversary of the date on which PPG
first sells commercial quantities of such
Product manufactured using Product
Technology; provided, sales made for
the primary purpose of starting the Term
and not as the result of good faith best
efforts to prosecute commercial
production and marketing shall not be
deemed the selling of commercial
quantities for the purposes of this
definition.

f. Net Sales sold by PPG means the
gross invoice price of Products less (i)
freight charges and demurrages (if any),
(ii) sales and use taxes or other
governmental charges, taxes, or imposts
on the sale or shipment of Products, and
(iii) returns. Product used, consumed, or
incorporated into another substance, by
PPG (or an entity in which it is a
participant) shall be deemed sold at the
time of such use, consumption, or
incorporation at a gross invoice price
equal to the gross invoice price then
being charged by PPG for the Product
sold to others as such, unless the sales
of the Product to others are to
insubstantial that they do not truly
reflect market forces, in which case the
Product shall be deemed sold at the
gross invoice price then being charged
by Great Lakes on the sale of the same
Product to third parties, and the Net
Sales so generated shall be calculated
accordingly. If there are no qualifying
sales by either PPG or Great Lakes, the
parties shall negotiate in good faith a
constructive Net Sales for the Product so
used, consumed, or incorporated,
allowing for normal commercial margins
and profits.

8. Request Date, for each Group A
Product, means the earlier of the date on
which PPG makes the request for
preliminary production data for such
Product, as contemplated by Section
2.02, or the date on which PPG makes
the request for Product Technology for
such Product, as contemplated by
Section 2.03. Request Date, for each
Group B Product, means the earliest of
the date on which PPG makes the
request for preliminary production data
for such Product, as contemplated by
Section 3.02, the date on which PPG
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makes the request for acquired Product
Technology for such Product, as
contemplated by Section 3.03, or the
date on which PPG makes its request for
Product Technology for such Product, as
contemplated by Section 3.04.

I.—Group A Product Technology

2.01 Non-Confidential Information.
Within 45 days after receipt of PPG's
written request for the nonconfidential
information relating to a Group A
Product, Great Lakes shall furnish to
PPG, [upon payment or a negotiated
amount,] all non-confidential and non-
proprietary documentary information in
its possession relating to each such ,
Group A Product, such as publications,
technical bulletins, technical service
bulletins, and data sheets generally
available to customers, and a list of all
patent registrations then owned by
Great Lakes and relating to such Group
A Product. Upon request of PPG, Greal
Lakes shall provide PPG with Creat
Lakes' best estimate of the investment
required to construct a plant for the
manufacture of each Group A Product.

2.02 Preliminary Production Data.
Within ninety (90) days after the receipt
of PPG'’s request therefor, together with
a payment of [a negotiated amount?]
per Product, Great Lakes will, as to each
Group A Product, except [one of the
Group A Products,] for which it
receives such request and payment,
furnish to PPG written documentation
for such Group A Product consisting of:

a. a list of major equipment necessary
for the manufacture of such Group A
Product, in sufficient detail for PPG to
make accurate estimates of productivity
and costs of procuring, assembling, and
erecting the same in a condition suitable
for the commercial production of such
Group A Product;

b. a list of raw materials necessary for
the manufacture of such Group A
Product;

¢. manpower and utility requirements;

d. a table of expected yields for such
Group A Preduct;

e. a list of those items a. through p. in
subsection 2.03(a) which will not be
available; and

f. a statement of the significant
differences (if any) between the
foregoing items a. through d. as
practiced on the date of this Agreement
and as practiced on the date of the
request, in sufficient detail to allow PPG
to evalute a fair fee if one is to be
negotiated pursuant to subsection
2.03(b).

As to each Group A Product, except
[one of the Group A Products,J for
which PPG does not make either a
request and payment under this Section
2.02 or a request and payment under

Section 2.03 on or before the fourth
anniversary of the date of this
Agreement, this Article II shall become
void and of no further effect.

2.03 Product Technology. (a) Within
ninety (90) days after the receipt of
PPG's written request therefor, together
with an additional payment of [a
negotiated amount]} per Group A
product, Great Lakes will, as to each
Group A Product, except [one of the
Group A Products,] for which it
receives such request and payment,
furnish to PPG the Product Technology
owned or possessed by Great Lakes for
such Group A Product, except [one of
the Group A Products,] as such
technology is practiced by Great Lakes
on the date of this Agreement, including,
without limitation, written
documentation adequate for PPG to
design, construct, and operate a plant
for the manufacture on a commercial
sale of such Product. Such Product
Technology shall include such of the
following items as are available with
respect to such Product:

a. process description;

b. material balance;

c. process and instrument flow
diagram;

d. equipment list and specifications;

e. quality control methods;

f. equipment layouts;

g. raw material specifications;

h. waste stream analysis and toxicity
data;

i. operations manuals;

j. motor lists;

k. instrument lists;

l. raw material requirements;

m. utility requirements;

n. manpower requirements;

0. maintenance equipment;

p. product application techniques.

With respect to [one of the Group A
Products,] within ninety (90) days of
receiving such a request and payment,
Great Lakes will furnish to PPG the
entire production technology of [one of
the Group A Products] as acquired from
Velsicol Chemical Corporation by Great
Lakes on July 15, 1981. As to each Group
A Product for which PPG does not make
such written request and payment on or
before the fifth anniversary of the date
of this Agreement, Article II shall
become void and of no further affect. If
a request and payment is made under
this Section 2.03 without a prior request
as to that Group A Product under
Section 2.02, Great Lakes, shall not be
obligated to make the disclosures
required of it under Section 2.02 (except
to the extent that they are embodied in
the disclosures required of it by this
Section 2.03) and PPG shall not be
obligated to make the payment referred
to in Section 2.02.

(b) Except with respect to [one of the
Group A Products, ] if the request given
under subsection 2.03(a) above states
that PPG desires the Product Technology
to be as such technology is practiced by
Great Lakes on the date the request is
made, the parties shall promptly meet
and negotiate in good faith the amount
of the fee which PPG shall pay for such
additional technology.

1lf.—Group B Product Technology

3.01 Non-Confidential Information.
Within 45 days after receipt of PPG's
written request for the non-confidential
information relating to a Group B
Product, Great Lakes shall furnish to
PPG, [upon payment of a negotiated
amount, ] all non-confidential and non-
proprietary documentary information in
its possession relating to such Group B
Product, such as publications, technical
bulletins, technical service bulletins,
and data sheets generally available to
customers, and a list of all patent
registrations then owned by Great Lakes
and relating to such Group B Product.
Upon request of PPG, Great Lakes shall
also provide PPG with Great Lakes' best
estimate of the investment required to.
construct a plant for the manufacture of
each Group B Product.

3.02 Preliminary Production Data.
Within one hundred fifty (150) days after
the receipt of PPG's request therefor,
together with a payment of [a
negotiated amount] per Product, Great
Lakes will, as to each Group B Product
for which it receives such request and
payment, furnish to PPG (a) written
documentation for each such Group B
Product, based on the Product
Technology for such Product as it
existed on July 15, 1981, and (b) written
documentation for each such Group B
Product, based on the Product
Technology for such Product as it
existed on the date of this Agreement. In
both cases, such written documentation
shall consist of:.

a. A list of major equipment necessary
for the manufacture of such Group B
Product, in sufficient detail for PPG to
make accurate estimates of productivity
and costs of procuring, assembling and
erecting the same in a condition suitable
for the commercial production of such
Group B Product;

b. A list of raw materials necessary
for the manufacture of such Group B
Products;

c. Manpower and utility requirements:

d. A table of expected yields for such
Group B Product;

e. A list of those items a. through p.
referred to in subsection 2.03(a) which
will not be available; and
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f. A statement of the significant
differences (if any) between the
foregoing items a. through d. as
practiced on the date of this Agreement
and as practiced on the date of the
request, in sufficient detail to allow PPG
to evaluate a fair fee if one is to be
negotiated pursuant to subsection 3.05.
As to each Group B Product for which
PPG does not make either a request and
payment under this Section 3.02 or a
request and payment under Section 3.03
or 3.04 on or before the fourth
anniversary of the date of this
Agreement, this Article III shall become
void and of no further effect.

3.03 Product Technology Acquired
by Great Lakes. Within one hundred
and fifty (150) days after receipt of
PPG's written request therefor, together
with an additional payment of [a
negotiated amount]} per Group B
Product, Great Lakes will, as to each
Group B Product for which it receives
such request and payment, furnish to
PPC the entire Product Technology for
such Group B Product acquired by Great
Lakes from Velsicol Chemical
Corporation, as such technology existed
on July 15, 1981 (the date of such
acquisition), including, without
limitation, written documentation used
for or intended for use in the -
manufacture of such Product and the
design, construction and operation of a
plant for the commercial manufacture,
where applicable, of such Product. Such
Product Technology shall include the
items listed as items a. through p. of
subsection 2.03(a) which are available
with respect to such Product.

As to each Group B Product for which
PPG does not make such written request
and payment on or before the fifth
anniversary of the date of this
Agreement, Article IlI shall become void
and of no further effect. If a request and
payment is made under this Section 3.03
without a prior request as to that Group
B Product under Section 3.02, Great
Lakes shall not be obligated to make the
disclosures required of it under Section
3.02 (except to the extent that they are
embodied in the disclosures required of
it by this Section 3.03) and PPG shall not
be obligated to make the payment
referred to in Section 3.02.

3.04 Product Technology Developed
by Great Lakes. Within one hundred
and eighty (180) days after receipt of
PPG'’s written request therefor, together
with the additional payment set out
below, Great Lakes will, as to each
Group B Product for which it receives
such request and payment, furnish to
PPG the entire Product Technology for
such Group B Product, as such
technology is practiced on the date of

the Agreement, including, without
limitation, written documentation used
for or intended for use in the
manufacture or such Product and the
design, construction and operation of a
plant for the commercial manufacture,
where applicable, of such Group B
Product. Such Product Technology shall
include those of the items listed as items
a. through p. of Section 2.03 which are
available with respect to such Product.

The amount of the payment to be
made is as follows:

[For each Group B Product, a
negotiated amount.]}

As ta each Group B Product for which
PPG does not make such written request
and payment on or before the fifth
anniversary of the date of this
Agreement, Article III shall become void
and of no further effect. If a request and
payment is made under this Section 3.04
without a prior request as to that Group
B Product under Section 3.02, Great
Lakes shall not be obligated to make the
disclosures required of it under Section
3.02 (except to the extent that they are
embodied in the disclosures required of
it by this Section 3.04) and PPG shall not
be obligated to make the payment
referred to in Sections 3.02.

3.05 Later Development. If the
request given under subsection 3.04
states that PPG desires the Product
Technology to be as such Technology is
practiced by Great Lakes on the date the
request is made, the parties shall
promptly meet and negotiate in good
faith the amount of the fee which PPG
shall pay for such additional technology.

IV.—Licenses

4.01 Group A Product Technology.
Upon the condition that {and only so
long as) PPG makes timely payment of
the royalty with respect to that Group A
Product, as provided in Section 5.01,
Great Lakes hereby grants to PPG the
non-exclusive irrevocable right and
license to use and practice, anywhere in
the world, all Product Technology
relating to such Group A Product
furnished to PPC by Great Lakes
pursuant to Article IL

4.02 Group B Product Technology.
Upon the condition that (and only so
long as) PPG makes timely payment of
the royalty with respect to that Group B
Product, as provided in Section 5.02,
Great Lakes hereby grants to PPG the
non-exclusive irrevocable right and
license to use and practice, anywhere in
the world, all Product Technology
relating to such Group B Product
furnished to PPG by Great Lakes
pursuant to Article III.

4.03 Provisions Common to Licenses.

(a) Prior to the expiration of the
Product Technology Conditional License

Term for each Product for which Product
Technology has been furnished pursuant
to Articles Il and III, the rights and
licenses granted under sections 4.01 and
4.02 may not be assigned or sublicensed,
in whole or in part, to any other legal
entity except as and to the extent as
may be expressly set out in this
instrument. However, provided that
such other legal entity first executes an
instrument in form and content binding
such other entity to all obligations of
confidentiality agreed to by PPG in
Section 8.01, PPG may, with respect to
each Product, subject to the conditions
hereafter set out, contract with no more
than two entities for those entities to toll
convert or custom manufacture for PPG
each Product using Product Technology
licensed to PPG hereunder; and PPG is
hereby authorized to grant such a
sublicense as may be strictly necessary
for this purpose. The conditions of the
preceding sentence are:

First—that for the purpose of selecting
toll converters or custom manufacturers,
PPG may disclose Product Technology
under confidentiality obligations
consistent with Section 8.01 to no more
than four such potential toll converters
or custom manufacturers.

Second—that PPG retain title to the
entirety of the Product so manufactured
or toll-converted or that the entirety of
the Product so manufactured or toll-
converted be sold by the manufacturer
directly to PPG or to one of its wholly-
owned subsidiaries.

Third—that PPG (or its wholly owned
subsidiary) shall not resell, directly or
indirectly, more than ten percent (10%)
of the Product so manufactured or toll-
converted to the entity which
manufactured or toll-converted it or to
any entity which has any material
equity in such custom manufacture or
toll converter.

Fourth—that any sub-license granted
by PPG pursuant to this Section 4.03
shall be exercisable by the grantee
thereof only and solely for the purpose
of toll converting or custom
manufacturing the Product for PPG.

(b) In connection with the sale of a
Product produced under a license
granted under Sections 4.01 or 4.02, PPG
may grant to its customers of that
Product the non-exclusive, irrevocable
label license to use and sell that Product
under any patent owned by Great Lakes
covering the use of that Product.

V.—Royualties

5.01 Royalties on Group A Products.
In consideration for the right and license
granted by Great Lakes to PPG pursuant
to Section 4.01, PPG shall pay to Great
Lakes, at the address designated by
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Great Lakes, a royalty calculated as [a
negotiated percentage royalty] of the
Net Sales of each Group A Product
manufactured using Product Technology
and sold during the Product Technology
Conditional License Term for such
Product.

5.02 Royalties on Group B Products.
In consideration of the right and license
granted by Great Lakes to PPG pursuant
to Section 4.02, PPG shall pay to Great
Lakes, at the address designated by
Great Lakes, a royalty calculated as [a
negotiated percentage royaltyJ} of the
Net Sales of each Group B Product
manufactured using Product Technology,
but not more than [a negotiated
amount] for any one Group B Product.

5.03 Time of Payment. For purposes
of Sections 5.01 and 5.02, a Product shall
be deemed *“sold” by PPG as of the date
it is used, consumed, incorporated,
shipped or invoiced, whichever is
earlier. The royalties payable pursuant
to Sections 5.01 and 5.02 shall be
computed and paid quarterly. On or
before the last day of each April, July,
October, and January, PPG shall pay to
Great Lakes the royalty contemplated
by Sections 5.01 and 5.02 due and
payable with respect to the immediately
preceding calendar quarter.

5.04 Medium of Payment, All
royalties due hereunder shall be paid in
United States dollars. If sales are
effected in a currency other than in
United States dollars, then for the
purpose of calculating the royalties
payable hereunder, the rate of exchange
between the United States dollars and
the currency of sale shall be the average
of the closing dollar buy and sell rates
for such currency quoted by Chemical
Bank, New York, New York, on the last
New York City business day of the
calendar quarter in which the sale
occurs.

5.05 Unconditional License. Upon
the expiration of the Product Technology
Conditional License Term for each
Product (so long as all royalties payable
during said Term have been paid,in full)
PPG shall have an irrevocable non-
exclusive transferable right and license
in perpetuity to use, practice, license,
assign, and sell the Product Technology
as to each such Product anywhere in the
world, and the provisions of Section 4.03
shall not apply.

5.06 Failure to Pay, In the event that
PPG defaults by failing to pay, promptly
when due, any installment of the
royalties to be paid by it under this
Article V with respect to any Product, or
by failing to observe or perform any
other obligation or condition to be
observed or performed by it hereunder,
Great Lakes may, at its option, give PPG
written notice specifying the thing or

matter in default. If the default is a
delinquent payment it shall bear interest
al the prime rate charged by the
Chemical Bank in New York, plus two
percent (2%). Unless such default is
cured within two (2) months following
receipt of such notice, or if such defauit
cannot be cured within that time and
PPG fails to diligently make efforts to
cure the default, Great Lakes may give
further written notice terminating this
Agreement and all rights and licenses
granted by it hereunder; provided, that
Great Lakes gives the Federal Trade
Conimission two {2) menths advance
written notice that Great Lakes may
terminate this Agreement pursuant to
this provision. Said notice to the Federal
Trade Commission may be given at the
same time that Great Lakes Give PPG
notice of the default, In the event it is
impossible to cure the default, the
parties shall (unless Great Lakes waives
the default) enter into good faith and
neogitiations to afford Great Lakes
reasonable recourse, other than
termination, for the default. Termination
of this Agreement pursuant to this
Section 5.06 shall not release PPG from
its obligations to pay the royalties which

-have become payable to and including

the date of termination. This remedy
shall not be exclusive, but shall be in
addition to any and all other remedies
available to Great Lakes in the event of
a default by PPG hereunder.

VI—Technical Assistance

6.01 On-Site Demonstration, Within
ninety (90) days after it has furnished to
PPG the Product Technology for a Group
A Product, except [one of the Group A
Product,] as provided in Section 2.03, or
the Product Technology for a Group B
Product, as provided in Section 3.04,
Great Lakes shall invite PPG to send
representatives to attend on-site
demonstrations and to observe such
actual operations and be adequately
advised by Great Lakes with respect
thereto as may be necessary or
appropriate to facilitate exploitation by
PPG of the Product Technology for such
Product. The demonstrations and
operations will be conducted at the
office, laboratory, and manufacturing
facility designated by Great Lakes. The
demonstrations and operations
contemplated by this Section will be
completed within one hundred twenty
(120) days after the date of Great Lakes'
invitation to PPG.

6.02 Start-Up Advice. Except with
respect to [one of the Group A
Products] upon request of PPG, Great
Lakes shall send to the manufacturing
location designated by PPG one (1) or
more experienced and qualified
engineers to assist in the start-up of not

more than one (1) of PPG's plants for the
manufacture of each Product, so long as
such start-up occurs within four (4)
years after the Request Date; provided,
that Great Lakes shall not be required
by this Section 6.02 to provide
assistance at more than an aggregate of
three (3) plant sites. Said engineer(s)
shall not be obligated to spend more
than ten (10) man-days in assisting the
start-up of any one such plant.

6.03 Expenses. PPG shall bear the
entire cost it incurs in the sending of its
representatives to attend
demonstrations and observe operations
pursuant to Section 6.01, including
transportation, lodging, and meals. PPG
will reimburse Great lakes for the actual
costs incurred by it in the sending of its
personnel to assist in the start-up of a
PPG manufacturing plant pursuant to
Section 6.02. For purposes of this Section
6.03, "actual costs’ means the
reasonable amounts actually expended
by Great Lakes for transporting, lodging,
and feeding its engineers, together with
a liquidated charge on account of
salaries, of $250 per man per day,
escalated by the fraction CPR. CPO,
where CPO is the All Urban Consumer
Index {to the base year 1967=100) most
recently published prior to the date
hereof, and CPR is the value of the same
index most recently published prior to
the time the services are rendered.

6.04 Further Assistance. For a period
of not more than one hundred eighty
(180) days after start-up of any plant
referred to in Section 6.02, provided such
start-up shall have occurred within four
(4) years after the Request Date, Great
Lakes shall, at no charge to PPG, furnish
PPG with such additional information as
may reasonably be requested by PPG in
order to give full effect of the intentions
of the parties and the purposes of this
Agreement: provided, however, that
Great Lakes shall not be obligated to
disclose (i) any information relating to a
Group A Product, if such information is
not included in that Product Technology
which Great Lakes is obligated to
furnish PPG pursuant to Section 2.03 for
such Product practiced on the date of
this Agreement, or (ii) any information
relating to a Group B Product for which
Great Lakes has furnished Product
Technology pursuant to Section 3.03, if
such information is not included in the
Product Technology for such Product as
it existed on July 15, 1981, or (iii) any
information relating to a Group B
Product for which Great Lakes has
furnished Product Technology pursuant
to Section 3.04, if such information is not
included in the Product Technology for
such Product practiced on July 15, 1983,
or (iv) any information relating to [one




9226

Federal Register / Vol. 49, No. 49 / Monday, March 12, 1984 | Proposed Rules

of the Group A Products] which was
not acquired from Velsicol Chemical
Corporation by Great Lakes on July 15,
1981.

VII.—Technology

7.01 Infringement. If PPG should
become aware of any infringement by a
third persen of any claim of any patent
application or registration licensed or
agreed to be licensed by Great Lakes
hereunder, it shall notify Great Lakes
and Great Lakes shall have the right, at
its expense, to prosecute such
infringement. If, within thirty (30) days
after the date of such notice, Great
Lakes has failed to commence
prosecution of any such infringement,
PPG shall be entitled by itself, at its own
expense, to institute and prosecute, in
the name (and with the approval) of
Great Lakes, such proceedings as PPG
may reasonably deem appropriate.

7.02 Warranties, Great Lakes hereby
warrants and represents that:

a. The technology as used by Great
Lakes on the date of this Agreement
enables Great Lakes to manufacture
such Product in accordance with the
specifications set out in Schedule A
annexed hereto;

b. All Product Technology, except that
respecting [one of the Group A
Products, ] disclosed to PPG pursuant to
Section 2.03 will be the entire
technology practiced by Great Lakes on
the date of this Agreement or on the
date of the request, as the case may be;

c. All Product Techonology disclosed
to PPG under Section 3.03 will be the
entire technology as it existed on July
15, 1981;

d. All Product Technology disclosed to
PPG under Section 3.04 will be the entire
technology as actually practiced by
Great Lakes on the date of this
Agreement or the date of the request, as
the case may be; provided, that the
technology for [one of the Group B
Products] shall be that acquired from
Velsicol Chemical Corporation on July
15, 1981, as subsequently improved by
Great Lakes, and practiced by it on the
date of this Agreement or the date of the
request, as the case may be.

VIIl.—Confidentiality

8.01 Reciprocal Obligation. Each of
the parties hereby agrees with the other
that it will keep confidential all Product
Technology expressly stated to be
confidential which is disclosed to it by
the other hereunder or observed by it in
the performance of the provisions of
Article VI, except to the extent that
Product Technology (i) is disclosed by
PPG to one of its employees (so long as
such) disclosure is necessary for the
preformance of employment duties and

so long as such employee is obligated to
treat Product Technology so disclosed in
the same manner as confidential and
proprietary information of PPG), a bona
fide architectural or engineering
consultant or building contractor
performing services for PPC [so long as
such disclosure is necessary for the
performance of such consulting or
contracting duties and then only so long
as such consultant or contractor first
executes a written agreement
corresponding to that made by PPG
under this Section 8.01), or a subsidiary
of PPG which is permitted to use and
practice the Product Technolgoy under
the terms of the proviso to Section 4.03,
(ii) is or becomes publicly known, (iii) is
received by the party from a third
person entitled to disclose the same, (iv)
is known to the party prior to disclosure,
or (v) is required to be disclosed by law
or order of a court or other competent
government agency. As so limited, the
obligations of the parties under this
Section 8.01 shall terminate January 1,
1994,

IX.—Other Velsicol Products

9.01 Disclosure. Upon request of PPG
at any time within two (2) years
following the date of this Agreement,
and upon payment by PPG to Great
Lakes of a fee of Ten Thousand Dollars
{$10.,000.00), Great Lakes will conduct a
one or two day seminar for not more
than ten (10) employees and
representatives of PPG, at which
knowledgable Great Lakes employees
will give a verbal explanation of the
technology of all borminated products
which it acquired from Velsicol
Chemical Corporation in 1981 other than
Group A and Group B Products. The
seminar will be held in West Lafayette,
Indiana. The travel expenses incurred
by PPG's employees and representatives
will be borne by PPG. Each of PPG's
employees and representatives will be
required to execute a confidentiality ©
agreement relating to the technology to
be disclosed at said seminar.

9.02 Negotiation for License. Upon
request of PPG at any time within one
(1) year following the date of the
seminar referred to in Section 9.01,
Great Lakes will enter into negotiation
of a non-exclusive license to use any
part of the technology discussed at said
seminar in which PPG has an interest,
and will bargain in good faith to arrive
at a mutually acceptable license
agreement,

X.—General Provisions

10.01 Maintenance of Records. PPG
shall, and shall cause those assignees
and sublicensees permitted hereunder,
to maintain accurate and complete

records relating to the manufacture and
sale of Products using Product
Technology. Such records shall be
adequate to permit royalties to be
readily computed in accordance with
Article V. PPG agrees, at the request of
Great Lakes, to permit an independent
certified public accountant selected by
Great Lakes, except one to whom PPG
has some reasonable objection, to have
access during ordinary business hours to
such records as may be necessary (a) to
determine in respect to any calendar
quarter year, ending not more than two
(2) calendar years prior to the date of
such request, the correctness of any
report or payment made under this
Agreement, or (b) to obtain information
as to the royalties payable for any such
period in case of failure of PPG to report
or pay pursuant to the terms of this
Agreement. Such accountant shall not
disclose to Great Lakes any information
relating to the business of PPG, except
that which should properly have been
contained in any report hereunder.

10.02 Governing Law. This
Agreement is made in the State of
Indiana, and all questions relating to its
validity, construction, and enforcement
shall be governed by the law of that
State.

10.03 Amendment. No amendment
of, or addition to, this Agreement will be
binding upon either party hereto unless
it has been reduced to writing and duly
executed by both parties.

10.04 Prohibition Against
Assignment. Prior to the expiration of
the Product Technology Conditional
License Term for each Product for which
Product Technology has been furnished
pursuant to Articles II and III, the rights
to the Product Technology for each such
Product created under this Agreement
may not be assigned by PPG except to a
single business entity which is one of
the following: (a) a domestic U.S. entfty
in which PPG possesses more than fifty
percent (50%) of both the equity and the
voting control; or (b) a corporation
growing out of or surviving a
consolidation or acquisition by or
merger with PPG; or (c) a non-U.S. entity
in which PPG possesses of both the
equity and the voting control the lesser
of forty percent (40%) or the maximum
permitted by the laws of the foreign
jurisdiction; or (d) a successor or
purchaser of the entire brominated
flame retardant chemicals business of
PPG. After the expiration of the Product
Technology Conditional License Term
for each Product for which Product
Technology has been furnished pursuant
to Articles II and I1I, the rights to the
Product Technology for each such
Product created under this Agreement
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may be assigned to any entity that
accepts the remaining obligations, if
any, to maintain records and pay
royalties pursuant to section 10.01 and
Article V, respectively.

10.05 More Favorable Grant. In the
event Great Lakes shall grant another
rights and licenses respecting any
Product for which PPG has elected
under Section 2.03, 3.02, 3.03, or 3.04 to
obtain Product Technology under
financial terms {including payments and
royalties) less than those imposed upon
PPG under this Agreement, Great Lakes
shall forthwith offer PPG such financial
terms with respect to each and every
such Product.

10.06 Waiver. The waiver, express
or implied, by either party of any right
hereunder or of any breach by the other
party will not be deemed a waiver of

« any other right or breach, either of a
similar or dissimilar nature.

10.07 Complete Agreement. This
Agreement supersedes all other
communications between the parties
regarding, and constitutes their sole and
exclusive agreement with respect to, the
subject matter of this Agreement.

10.08  Effective Date. References
herein to “the date of this Agreement”
and similar references shall be
construed for all purposes as references
to the effective date of this Agreement.
The effective date of this Agreement
shall be the date it becomes effective
pursuant to the terms of a certain
Memorandum Agreement of even date.

Made on the date first above written.
Creat Lakes Chemical Corporation.

By:

:’IPG Industries, Inc.
By:

Schedule A—Product Specifications
All percentages by weight unless

otherwise stated.

PH-73

Assay—99.5% min.

HBr—0.3% max.

H.0—0.5% max.

Melting Point—92° C.

APHA: Sel. Color (MeOH)}—200 max.
Sol. Color (MeCl}—200 max.
Sol. Color (NaOH}—300 max.

Appearance—Light cream to tan flake.

Dibromophenol—0.5% max.
FF-680

Appearance—Off-white to light tan.
Odor—Characteristic.

Br—68.5% min.

NaBr—0.5% max.

H,0—0.15% max.

Color Gardner “L'"—88 min.

Loss on Drying—0.3% max.

Melting Point—223° C min.

PHT4

Appearance—Free flowing light tan
powder.

APHA color—100 max.

Neutral equiv.—228 min.

Sulphate—0.3% max.

Melting Point—270° C min.

Moisture—0.4% max.

FM-100

Melting Point—185°-195° C.
Br—72% min.

Volatiles—1.0% max.

APHA Color—80 max.
Solusility in styrene—5%.
Sieve through #60—80% min.
Sieve through #100—45% min.

PHT4-Diol

Acid No,—0.25 max.

APHA Color—Visual pass/fail.
H:0—.20% max.

Hydroxyl No.—200-235.

Br—43.2% min.

Viscosity—80-100 Cps (target).
Diethylene glycol—8.5% max. (target).

PO-64P

Volatiles—1.0% max.
Br—63%-65.5%.

NaBr—.15% max.

Melting Range—210°-240° C.
Tribromophenol—,15% max,
Alkalinity—.01 m. eq.

Attachment B—PPG—Great Lakes
Third Supplemental Agreement

Made the 16th day of September, 1983,
between PPG Industries, Inc., a
Pennsylvania corporation (“"PPG"); and
Great Lakes Chemical Cerporation, a
Delaware corporation ("'Great Lakes").

Whereas, PPG is the successor by
merger to Houston Chemical
Corporation, a Texas corporation
(“Houston"); and Great Lakes is the
successor by merger to Great Lakes
Chemical Corporation, a Michigan
corporation (“Great Lakes—Michigan");
and as such successors PPG and Great
Lakes are seized, possessed, and
entitled to all the rights, titles, benefits,
and interests, and are bound by and
limited to the obligations, limitations,
and convenants, of Houston and Great
Lakes—Michigan, respectively, in the
following listed written contracts, viz:

A. Uncaptioned, dated July 19, 1960,
between Houston and Great lakes—
Michigan;

B. Houston—Great Lakes
Supplemental Agreement, dated July 28,
1964, between Houston and Great
Lakes—Michigan;

C. Houston—Great Lakes Second
Supplemental Agreement, dated March
21, 1968, between Houston and Great
Lakes—Michigan;

D. Arkansas—Great Lakes Bromine
Sales Agreement, dated July 31, 1964,
between Arkansas Chemicals, Inc.
(hereinafter “ACI") and Great Lakes—
Michigan;

E. Arkansas—Houston Bromine Sales
Agreement, dated July 31, 1964, between
ACI and Houston;

F. Amendment and Extension of
Arkansas—Greal Lakes Bromine Sales
agreement, dated March 21, 1968,
between ACI and Great Lakes—
Michigan; and

G. Amendment and Extension of
Arkansas—Houston Bromine Sales
Agreement, dated March 21, 1968,
between ACI and Houston; and

Whereas, PPG and Great Lakes wish
to further amend and change the said
contracts between themselves and with
ACI in certain particulars;

Now, therefore, in consideration of the
premises and of the covenants set forth
below the parties do covenant and
agree as follows:

1. Effective as of the date of this Third
Supplemental Agreement, the parties
hereby amend the prior agreements
between them as follows:

a. From the first sentence of Section 2
of the uncaptioned agreement of July 19,
1960 (item A above) the last fifteen (15)
words are deleted.

b. The words “and the identity of the
proposed purchaser” shall be inserted
immediately following the words
“including the number of shares
involved" in the first sentence of
paragraph (c) of section 8 of the said
agreement of July 19, 1960 (item A
above).

¢. The words "and with the proposed
purchaser" shall be inserted
immediately after the'word "shares”
and before the word "set” in the second
sentence of paragraph (c) of section 8 of
the said agreement of July 19, 1960 (item
A above).

d. Section 2 of the Supplemental
Agreement of July 28, 1964 {item B
above) is deleted in its entirety.

e. Section 2 of the Second
Supplemental Agreement of March 21,
1968 (item C above) is deleted in its
entirety.

2. Great Lakes will sign and deliver to
ACI, and the parties will cause ACI to
sign and deliver to Great Lakes, an
agreement in the words and form
attached hereto as Appendix 1.

3. PPG will sign and deliver to ACI,
and the parties will cause ACI to sign
and deliver to PPG, an agreement in the
words and form attached hereto as
Appendix 2.

4. To the extent that from facilities in
place at ACI's plant on the date of this
Third Supplemental Agreement, in the
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condition in which they then are or may
be put without capital expenditures, and
from facilities installed or improved by
capital expenditures funded by
contributions from the parties hereto,
proportionate to the then relative equity
interest in ACI of each of the parties
hereto, up to an actual bromine
production capacity of [the
approximate nameplate capacity in
pounds] per annum of mutually funded
capacity, the bromine produced by ACI
shall be allocated to Great Lakes and
PPG pursuant to the provisions of the
Bromine Sales Agreements between ACI
and Great Lakes, and ACI and PPG, in
the forms attached hereto, respectively,
as Appendices 1 and 2. With respect to
all mutually funded expansion of ACI's
actual bromine production capacity
above [the approximate nameplate
capacity in pounds] of mutually funded
capacity, each party shall in each
calendar year have a call upon and right
to the said excess (above [the
approximate nameplate capacity in
pounds]) proportioned to its relative
equity interest in ACI; provided,
however, the foregoing shall not include
or cover any actual bromine production
capacity resulting from facilities
installed or improved by capital
expenditures funded after the execution
of this Third Supplemental Agreement
by contributions from only one of the
parties hereto under Section 5 hereof.
All of the additional bromine resulting
from a unilaterally funded expansion in
ACI's actual bromine production
capacity will be made available to and
for the sole contributing party, unless
otherwise mutually agreed to in writing
by such contributing party and ACI,
notwithstanding any provision herewith
contained in the aforementioned ACI
agreements with Great Lakes and PPG.
The parties will cause the said
agreements to be administered (and if
necessary, amended when appropriate)
to give full effect to the intentions of the
parties in this Section 4.

5. (a) If, in order to maintain or
increase the actual bromine production
ability of ACI, a party wishes ACI to
make a capital expenditure for the
improvement of existing facilities or for
the construction or other acquisition of
additional facilities; but the other party
(upon written request from the first)
does not in writing agree within 20
business days with respect to a total
funding of $125,000 or less, or within 30
business days with respect to a total of
$500,000 or less, or within 50 business
days with respect to all other fundings
to contribute a share, proportionate to
its then relative equity interest, of the
capital contributions necessary to fund

such improvements, construction, or
acquisition; then the instigating party
may make the necessary or appropriate
capital contribution to ACI, and the
declining party shall as a shareholder
cooperate with the instigating party in
taking such actions and in causing ACI
directors to take such action as may be
appropriate to have the improvements,
constructions, or acquisitions so funded
to be made and done. Upon the making
of such capital contributions, the equity
interest of the contributing party shall
be increased by the issuance to the
contributing party of additional shares
of the contributing party's class of stock
of ACI reflective of the amount of
contribution, the amount of such
additional stock to be issued (“Later
Shares”) being equal to Cx TS +SE,
wherein C means the amount of the
contribution, SE means the aggregate
shareholder equity (the difference
between total assets and total liabilities)
in ACI as of the date of contribution
excluding consideration of the subject
contribution, and TS means the total
shares of ACI authorized and issued as
of the date of contribution. The
following hypothesis will illustrate the
intended application of this section:

(b) If any assest purchased by a
capital contribution for which Later
Shares were issued is destroyed or
otherwise damaged so as to be rendered
useless and such asset is not
subsequently replaced or repaired, any
insurance proceeds obtained therefor as
well as any salvage value of such asset
shall be applied by ACI to the
repurchase by ACI of Later Shares -
which were issued for such asset. The
number of Later Shares to be so
repurchased shall be determined based
upon the value which had been
originally computed pursuant to
subsection 5{a) above for each Later
Share pertaining to such asset. The
parties hereto as shareholders of ACI
shall take such actions to cause ACI
directors to take such actions as may be
required and appropriate to repurchase
such Later Shares.

6. (a) If at any time prior to the ninth
{9th) anniversary of the date hereof, a

~notice is given by PPG to Great Lakes

pursuant to Section 8{c] of the
uncaptioned agreement of July 19, 1960
between Houston Chemical
Corporation, a Texas corporation, and
Great Lakes Chemical Corporation, a
Michigan corporation, Great Lakes may
elect either to exercise its rights of first
refusal as stated in said section 8(c) or
to purchase the shares referred to in
such notice at a price computed in
accordance with subsection 8(b) below;
provided, that Great Lakes right and

PPG's obligation to consumate such a
purchase because of such an election
shall be subject to and conditioned upon
Great Lakes obtaining within the time
specified in Section 6(c) below Federal
Trade Commission approval for the
acquisition,

{b)(i) It shall conclusively be deemed
that the first five thousand shares of
ACI capital stock transferred by PPG,
whether to Great Lakes or a third party,
are those five thousand shares owned

_by PPG at the time of the execution of

this Agreement. These shares are
hereinafter referred to as “Original
Shares”. All shares transferred by PPG
after it has transferred five thousand
shares shall be conclusively deemed not
to be Original Shares; and they are
hereinafter referred to as “Later
Shares', The total purchase price paid
by Great Lakes for shares transferred to
it shall be the sum of two increments,
the first increment being the total
incremental price for all transferred
Original Shares (if any) and the second
increment being the total incremental
price for all transferred Later Shares [if
any).

(ii) The incremental price for each
Original Share shall be equal to [a
value based upon a negotiated
formula.}

(iii) The incremental price of each
Later Share shall be equal to [a value
based upon a negotiated formula.}

(c) The parties understand that,
pursuant to the 10 year ban provision
contained in the Consent Order in FTC
Docket 9155, any purchase of PPG's
interest in ACI by Great Lakes within
ten years of the final Commission order
must first be approved by the Federal
Trade Commission, and that the Federal
Trade Commission has not, by
incorporating this Agreement in its
Consent Order, either expressly or
implicitly approved or indicated that it
would approve any such transaction.
The parties therefore agree that the
closing of any proposed sale of PPG's
interest in ACI to Great Lakes shall be
deferred as long as required (but not
more than 135 days) to obtain such
Federal Trade Commission or any other
necessary governmental approval. If the
Federal Trade Commission disapproves
the proposed sale of PPG's interest in
ACI to Great Lakes or if the Federal
Trade Commission or other necessary
approval cannot be obtained within 135
days, then for a period of one (1) year
from the date of the Federal Trade
Commission disapproval or the
expiration of the 135 day period,
whichever is earlier, it shall be
conclusively deemed that Great Lakes
has waived all rights under said Section
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8(c) and this Section 6 and that PPG
shall be free to sell its interest in ACI to
any party. Despite the expiration of a
one year waiver with respect to any
proposed sale, the provisions of this
Section 6 shall remain in effect with
respect to a possible future sale of PPG’s
interest in ACIL

(d) All rights and obligations of PPG
as a shareholder in ACI, including but
not limited to all obligations assumed on
behalf of ACI as a guarantor, shall
terminate upen the closing if as a result
of the closing PPG owns no more ACI
stock. If necessary to give effect to the
termination of such obligations, Great
Lakes shall assume any obligation
undertaken with the prior knowledge
and approval of Great Lakes.

7. The uncaptioned agreement of July
19, 1960, the Supplemental Agreement,
the Second Supplemental Agreement
(the foregoing being items A, B, and C
above) and this Third Supplemental
Agreement shall hereafter be construed
and enforced according to the laws of
the State of Arkansas.

8. References herein to “the date of
this Agreement" and similar references
shall be construed as references to the
effective date of this Agreement. The
effective date of this Agreement shall be
the date it becomes effective pursuant to
the terms of a certain Memorandum
Agreement of even date.

'P:l’(.; Industries, Inc.
by

:{ eat Lakes Chemical Corporation.
v

Appendix 1 to Attachment B—Bromine
Sales Agreement Between Great Lakes
Chemical Corporation and Arkansas
Chemicals, Inc.

Made the 16th day of September 1983,
by and between Arkansas Chemicals,
Inc., a Delaware corporation, herein
called Seller; and Great Lakes Chemical
Corporation, a Delaware corporation,
berein called Buyer.

1. That certain contract dated July 31,
1964, between Arkansas Chemicals, Inc.
and Great Lakes Chemical Corporation
(a Michigan corporation) captioned
Arkansas—Great Lakes Bromine Sales
Agreement and that certain contract
dated March 21, 1968, between the same
parties, caplioned Amendment and
Extension of Arkansas—Great Lakes
Bromine Sales Agreement are hereby
lerminated, and shall have no force,
eifect, or application to sales of bromine
not delivered prior to the date of this
dgreement.

2. This Agreement shall continue until
December 31, 1993, and continue
thereafter unless and until terminated
by either party by not less than 24 full
calendar months prior written notice of

termination given by either party to the
other, provided, however, such notice of
termination may not be given prior to
December 31, 1991.

3. (a) Except as it may be limited by
its ability to produce bromine and by its
commitment to sell bromine to PPG
Industries, Inc. (“PPG"), Seller will sell
and deliver to Buyer all bromine ordered
from it by Buyer. Buyer will purchase,
accept, and pay for not less than [an
economical amount] of bromine in each
calendar year (or, in the first and last
partial calendar years of this
Agreement, the proportionate fraction of
such quantity) for the price and upon the
terms and conditions herein set forth:
provided, that Buyer's obligation to
purchase in any one year shall be
reduced to the extent that in the same
year Seller sells bromine to another
customer other than PPG.

(b) For the limited purchase of
application of the rights set forth in this
subsection 3(b) and not for the purposes
of pricing bromine to be sold under this
Agreement, Seller shall during each
December and June during the term
hereof calculate a pro forma price per
pound of bromine (i) based on a
projected maximum operating capacity
of Seller for the next twelve {12) months,
and (ii) which would yield for such
twelve (12) months a pretax return [ata
negotiated rate sufficient to provide
bromine at an economical cost.J The
parties agree that for the first twelve
(12) months of this Agreement Seller’s
maximum operating capacity shall be
conclusively presumed to be not less
than [an economical amount}
annually. If the pro forma price per
pound so calculated by Seller is greater
than Buyer’s volume weighted average
price for bromide sold in bulk by Buyer
F.O.B. El Dorado, Arkansas during the
preceding two (2) calendar months,
Buyer shall have the right exerciseable
by written notice to Seller within the
thirty (30) days after the calculated pro
forma price has been communicated to
Buyer to terminate its purchase
obligations under this Agreement
effective the date of Buyer's notice. In
calculating Buyer's volume weighted
average price, sales by Buyer to any of
its subsidiaries and sales by Buyer to
any other party for which part of the
consideration is a return of a by-product
generated by the use of the bromine so
sold shall be disregarded. Buyer agrees
that in its capacity as manager of Seller
it will not commit an act or omission
designed or calculated to lower the
operating capacity of Seller for the
purpose of bringing into effect the
provisions of this subsection 3(b). In the
event Buyer elects to terminate its
purchase obligations under this

Agreement pursuant to its rights under
this subsection 3(b), Buyer will promptly
initiate and take such action and cause
its directors on Seller's Board to take
such action to accomplish the
liguidation and dissolution of Seller as
soon as possible after the termination of
Buyer's purchase obligation under this
Agreement. It is understood and agreed
by Buyer that if it can, but does not,
exercise its right to terminate its
purchase obligations under this
Agreement as provided for in this
subsection 3(b), Buyer shall remain
obligated thereafter to purchase the
quantities required under this
Agreement, unless and until it may
exercise a subsequent right of
termination under this subsection 3(b).

(c) If PPG properly files a valid
petition with the Court of Chancery of
Delaware pursuant to section 273 of the
Delaware Corporation Law, and if at the
time of filing Buyer is in breach of its
obligation under subsection 3(a) above.
or if Buyer has failed in any period of
six (6) consecutive months to purchase
on half of its annual obligation under
section 3(a) pertinent to those months
and has not cured that default within
sixty (60) days after PPG by written
notice calls upon Buyer to cure the
default, then Buyer shall and does
hereby waive the periods of three (3)
months and one year referred to in
subsection (b) of said section 273, and
shall and does hereby consent that
proceedings of dissolution may go
forward as if such periods had expired.

4, Seller shall ship the bromine in
liquid form by tank truck or tank car as
specified by Buyer from time to time;
and Seller shall deliver the bromine to
Buyer's continental U.S. plants or to
Buyer's customers at places in the
continental U.S. designated by Buyer
from time to time. Freight will be
charged to Buyer's account. Buyer will
aid and facilitate unloading of the
bromine promptly upon its arrival at the
plant of Buyer or its designated
customer. If in any month during the
term hereof Seller’s tank car and tank
truck fleet is not sufficient to deliver the
combined quantities of bromine ordered
by Buyer and PPG for delivery in that
month, and Seller is unable to lease
sufficient additional equipment, Selier
shall allocate the fleet capacity in such a
way as to endeavor to make deliveries
of the quantities ordered by Buyer and
PPG, respectively, in a ratio which is the
greater of: ONE—the ratio of delivered
to them in the next preceding 12
calendar months; or TWO—[a
negotiated ratio.]

5. For each ale of bromine hereunder
Seller shall invoice a preliminary net
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price pound F.O.B, Seller's plant equal
to Seller's best estimate for the then
current calendar year of the price
necessary to yield for that year a pretax
return [at a negotiated rate sufficient to
provide bromine atan economical cost]
during such year. As soon as practicable
after the end of the calendar year Seller
shall calculate the net price per pound it
should have charged for all bromine
sold to Buyer and PPG in that year in
order to achieve the said pretax return;
and will either refund the excess
charges to Buyer if the calculated price
is less than the actual charges, or
invoice Buyer for the appropriate
additional amount, if the calculated
price is greater then the actual charges.
Buyer will pay all invoices within 30
days of the date thereof.

6. Not later than October of each year
Buyer shall give Seller in writing Buyer's
best estimate of the total quantity of
bromine Buyer will require in the
ensuing calendar year. Not later than
the 15th day of every calendar month,
Buyer shall give Seller in writing Buyer's
best estimate of its requirements in each
of the ensuing three calendar months.
While it will attempt to accept and fill
all Buyer's orders, in no calendar month
shall Seller be obligated to sell and
deliver a quantity greater than the lesser
of (i) 110 percent of the latest estimate
for that month, or (ii) [a specified
amount of bromine.]

7. If in any month during the term
hereof the quantity of bromine which
Seller has available out of production at
Seller's plant for delivery to customers
is less than the combined quantities that
Buyer and PPG require to be delivered
to them during such month pursuant to
this contract and a contract of even date
herewith between Seller and PPG, Seller
shall pro rate deliveries of the quantity
so available between Buyer and PPG in
a ratio which is the greater of: ONE—the
ratio of delivered to them in the
preceding 12 calendar months; or
TWO—[a negotiated ratio.] To the
extent that the bromine delivered by
Seller in any one month to Buyer or for
its account is less than Buyer's orders
for that month, Buyer's purchase
obligations under section 3 shall be
reduced by the same amount.

8. The bromine sold and delivered by
Seller to Buyer hereunder shall conform
to the following specifications and
standards of quality:

[Product Specification}

9. This Agreement may not be
assigned except to (i) a business entity
in which Buyer possesses more than
fifty percent (50%) of both the equity and
of the voting control, or (ii) to a
corporation growing our of or surviving

a consolidation or acquisition by or
merger with Buyer, or (iii) to the
purchaser of all Buyer's shares of the
capital stock of Seller.

10. Seller shall warrant only that the
bromine delivered to Buyer hereunder
shall comply with specifications
expressed in this contract. SELLER
MAKES NO OTHER WARRANTIES;
AND DISCLAIMS ALL OTHER
WARRANTIES, EXPRESS OR IMPLIED,
INCLUDING BUT NOT LIMITED TO
WARRANTIES OF
MERCHANTABILITY AND FITNESS
FOR THE INTENDED PURPOSE. Any
claim relating to quantity, quality,
weight, condition, loss or damage, of or
to the bromine shipped hereunder, shall
be conclusively deemed waived unless
made within fifteen (15) business days
after the arrival of the shipment at its
intended destination. If Buyer rejects all
or a part of a shipment hereunder, Seller
shall have the right to cure any claimed
defects by delivering conforming
bromine within a reasonable time,

11. Nothing herein contained shall
obligate Seller not increase its bromine
production capacity nor to make any
capital expenditures to maintain
existing production capacity; and so
long as Seller complies with the
allocation provisions of section 7 hereof,
a failure of Seller to deliver bromine
which it would otherwise be obligated
to deliver hereunder shall not be
deemed a violation of this Agreement
provided such failure results at least in
part from limitations in Seller's ability to
produce bromine, Seller's failure or
inability to make, or Buyer's a failure or
inability to take, any delivery or
deliveries when due, or the failure or
inability of either party to effect timely
performance of any other obligation
required of it hereunder, if caused by
force majeure as hereinafter defined,
shall not constitute a default hereunder
or subject the party affected by force
majeure to any liability to the other;
provided, however, the party so affected
shall promptly notify the other of the
existence thereof and of its expected
duration and the estimated effect
thereof upon its ability to perform its
obligations hereunder. Such party shall
promptly notify the other party when
such force majeure circumstance has
ceased to affect its ability to perform its
obligations hereunder. The quantity to
be delivered hereunder shall be reduced
to the extent of the deliveries omitted
for such cause or causes, unless both
parties agree that the total quantity to
be delivered hereunder shall remain
unchanged. During the time that Seller is
unable to make deliveries or otherwise
perform, it shall not be obligated to
procure, or to use its best efforts to

procure, any quantity of product sold
hereunder from any alternate producer
or supplier. As used herein, the term
“force majeure” shall mean and include
any act of God, nature, or the public
enemy, accident, explosion, operation
malfunction or interruption, fire, storm,
earthquake, flood, drought, perils of the
sea, strikes, lockouts, labor disputes,
riots, sabotage, embargo, war (whether
or not declared and whether or not the
United States is a participant), Federal,
State, or Municipal legal restriction or
limitation or compliance therewith,
failure or delay of transportation,
shortage of or inability to obtain raw
materials, supplies, equipment, fuel;
power, labor, or other operational
necessily, interruption or curtailment of
power supply, or any other circumstance
of a similar or different nature beyond
the reasonable control of the party
affected thereby including the loss, lack,
failure, or damage to any of Buyer's
plant, equipment or facilities. In this
connection a party shall not be required
to resolve labor disputes or disputes
with suppliers of raw materials,
supplies, equipment, fuel, or power,
except in accordance with such party’s
business judgment as to its best interest.

12. Except in respect of Section 3(c)
hereof, as used in this Agreement
references to “PPG" shall mean the
“Buyer'' under Seller's Bromine Sales
Agreement of even date with PPG
Industries, Inc. This Agreement shall be
construed and enforced in accordance
with the law of Arkansas.

13. References herein to “the date of
this Agreement” and similar references
shall be construed as references to the
effective date of this Agreement. The
effective date of this Agreement shall be
the date it becomes effective pursuant to
the terms of a certain Memorandum
Agreement of even date.

Arkansas Chemicals, Inc.

lC;real Lakes Chemical Corporation.
v
Appendix 2 to Attachment B—Bromine
Sales Agreement Between PPG
Industries, Inc. and Arkansas Chemicals,
Inc.

Made the 16th day of September 1983,
by and between Arkansas Chemicals.
Inc., a Delaware corporation, herein
called Seller; and PPG Industries, Inc., &
Pennsylvania corporation, herein called
Buyer.

1. That certain contract dated July 31,
1964, between Arkansas Chemicals, Inc.
and Houston Chemical Corporation (a
Texas corporation) captioned
Arkansas—Houston Bromine Sales
Agreement and that certain contract
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dated March 21, 1968, between the same
parties, captioned Amendment and
Extension of Arkansas—Houston

romine Sales Agreement are hereby
terminated, and shall have no force,
effect, or application to sales of bromine
not delivered prior to the date of this
Agreement.

2. This Agreement shall continue until
December 31, 1993, and continue
thereafter unless and until terminated
by either party by not less than 24 full
calendar months prior written notice of
termination given by either party to the
other, provided, however, such notice of
termination may not be given prior to
December 31, 1991; provided, further,
that Buyer's purchase obligations
hereunder shall terminate forthwith
upon termination of the purchase
obligations of Great Lakes Chemical
Corporation under its Bromine Sales
Agreement with Seller of even date
pursuant to subsection 3(b) of that
Agreement, Buyer agrees to take action
and cause its directors on Seller’s Board
to take action to cooperate with and join
in the liquidation and dissolution of
Seller referred to in said subsection 3({b)
of said Bromine Sales Agreement
between Seller and Great Lakes
Chemical Corporation.

3. Seller will sell and deliver and
Buyer will purchase, accept, and pay for
all Buyer's requirements of bromine up
to but not in excess of [a specified
amount] of bromine in each calendar
year (or, in the first and last partial
calendar years of this Agreement, the
proportionate fraction of such guantity)
for the price and upon the terms and
conditions herein set forth.

4. Seller shall ship the bromine in
liquid form by tank truck or tank car as
specified by Buyer from time to time;
and Seller shall deliver the bromine to
Buyer's continental U.S. plants or to
Buyer's customers at places in the
continental U.S. designated by Buyer
from time to time. Freight will be
charged to Buyer's account. Buyer will
aid and facilitate unloading of the
bromine promptly upon its arrival at the
plant of Buyer or its designated
customer. If in any month during the
term hereof Seller's tank car and tank
truck fleet is not sufficient to deliver the
combined quantities of bromine ordered
by Great Lakes Chemical Corporation
(“Great Lakes") and Buyer for delivery
in that month, and Seller is unable to
lease sufficient additional equipment,
Seller shall allocate the fleet capacity in
such a way as to endeavor to make
deliveries of the quantities ordered by
Great Lakes and Buyer, respectively, in
a ratio which is the greater of: ONE—the
ratio of deliveries to them in the next

preceding 12 calendar months: or
TWO—[a negotiated ratio.}

5. For each sale of bromine hereunder
Seller shall invoice a preliminary net
price per pound F.O.B. Seller's plant
equal to Seller's best estimate for the
then current calendar year of the price
necessary to yield for that year a pretax
return [at a negotiated rate sufficient to
provide bromine at an economical cost]
during such year. As soon as practicable
after the end of the calendar year Seller
shall calculate the net price per pound it
should have charged for all bromine
sold to Buyer and Great Lakes in that
year in order to achieve the said pretax
return; and will either refund the excess
charges to Buyer if the calculated price
is less than the actual charges, or
invoice Buyer for the appropriate
additional amount, if the calculated
price is greater than the actual charges.
Buyer will pay all invoices within 30
days of the date thereof.

6. Not later than October of each year,
Buyer shall give Seller in writing Buyer's
best estimate of the total quantity of
bromine Buyer will require in the
ensuing calendar year. Not later than
the 15th day of every calendar month,
Buyer shall give Seller in writing Buyer's
best estimate of its requirements in each
of the ensuing three calendar months.
While it will attempt to accept and fill
all Buyer's orders, in no calendar month
shall Seller be obligated to sell and
deliver a quantity greater than the lesser
or (a) 100% of the latest estimate for that
month or (b) [a specified amount of
bromine.]}

7. If in any month during the term
hereof the quantity of bromine which
Seller has available out of production at
Seller's plant for delivery to customers
is less than the combined quantities that
Great Lakes and Buyer require to be
delivered to them during such month
pursuant to this contract and a contract
of even date herewith between Seller
and Great Lakes, Seller shall prorate
deliveries of the quantity so available
between Great Lakes and Buyer in a
ratio which is the greater of: ONE—the
ratio of deliveries to them in the next
preceding 12 calendar months; or
TWO—[a negotiated ratio.}

8. The bromine sold and delivered by
Seller to Buyer hereunder shall conform
to the following specifications and
standards of quality:

[ Product Specification]

9. This Agreement may not be
assigned except to (i) a business entity
in which Buyer possesses more than
fifty percent (50%) of both the equity and
of the voting control. or (ii) to a
corporation growing out of or surviving
a consolidation or acquisition by or

merger with Buyer, or (iii) to the
purchaser of all Buyer's shares of the
capital stock of Seller.

10. Seller shall warrant only that the
bromine delivered to Buyer hereunder
shall comply with specifications
expressed in this contract. SELLER
MAKES NO OTHER WARRANTIES;
AND DISCLAIMS ALL OTHER
WARRANTIES, EXPRESS OR IMPLIED,
INCLUDING BUT NOT LIMITED TO
WARRANTIES OF
MERCHANTABILITY AND FITNESS
FOR THE INTENDED PURPOSE. Any
claim relating to quantity, quality,
weight, condition, loss, or damage, of or
to the bromine shipped hereunder, shall
be conclusively deemed waived unless
made within fifteen (15) business days
after the arrival of the shipment at its
intended destination. If Buyer rejects all
or a part of a shipment hereunder, Seller
shall have the right to cure any claimed
defects by delivering conforming
bromine within a reasonable time.

11. Nothing herein contained shall
obligate Seller to increase its bromine
production capacity nor to make any
capital expenditures to maintain
existing production capacity; and so
long as Seller complies with the
allocation provisions of Section 7 hereof,
a failure of Seller to deliver bromine
which it would otherwise be obligated
to deliver hereunder shall not be
deemed a violation of this Agreement
provided such failure results at least in
part from limitations in Seller's ability to
produce bromine. Seller's failure or
inability to make, or Buyer's failure or

“inability to take, any delivery or

deliveries when due, or the failure or
inability of either party to effect timely
performance of any other obligation
required of it hereunder, if caused by
“force majeure” as hereinafter defined,
shall not constitute a default hereunder
or subject the party affected by force
majeure to any liability to the other;
provided, however, the party so affected
shall promptly notify the other of the
existence thereof and of its expected
duration and the estimated effect
thereof upon its ability to perform its
obligations hereunder. Such party shall
promptly notify the other party when
such force majeure circumstance has
ceased to affect its ability to perform its
obligations hereunder. The quantity to
be delivered hereunder shall be reduced
to the extent of the deliveries omitted
for such cause or causes, unless both
parties agree that the total quantity to
be delivered hereunder shall remain
unchanged. During the time that Seller is
unable to make deliveries or otherwise
perform, it shall not be obligated to
procure, or to use its best efforts to
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procure, any quantity of product sold
hereunder from any alternate producer
or supplier. As used herein, the term
“force majeure" shall mean and include
any act of God, nature or the public
enemy, accident, explosion, operation
malfunction or interruption, fire, storm,
earthquake, flood, drought, perils of the
sea, strikes, lockouts, labor disputes,
riots, sabotage; embargo, war (whether
or not declared and whether or not the
United States is a participant), Federal,
State or Municipal legal restriction or
limitation or compliance therewith,
failure or delay of transportation,
shortage of, or inability to obtain raw
materials, supplies, equipment, fuel,
power, labor, or other operational
necessity, interruption or curtailment of
power supply, or any other circumstance
of a similar or different nature beyond
the reasonable control of the party
affected thereby including the loss, lack,
failure, or damage of any of Buyer's
plant, equipment or facilities. In this
connection a party shall not be required
to resolve labor disputes or disputes
with suppliers of raw materials,
supplies, equipment, fuel, or power,
except in accordance with such party's
business judgment as to its best interest.

12. As used in this Agreement
references to “Great Lakes” shall-mean
the “Buyer” under Seller's Bromine
Sales Agreement of even date with
Great Lakes Chemical Corporation. This
Agreement shall be construed and
enforced in accordance with the law of
Arkansas.

13. References herein to “the date of
this Agreement" and similar references
shall be construed as references to the
effective date of this Agreement. The
effective date of this Agreement shall be
the date it becomes effective pursuant to
the terms of a certain Memorandum
Agreement of even date.

Arkansas Chemicals, Inc.

Y
PPG Industries, Inc.
By

Amended Memorandum Agreement

Amended Memorandum Agreement
made this February 1, 1984, between
Great Lakes Chemical Corporation and
PPG Industries, Inc.

Recitals

A. Great Lakes Chemical Corporation
(“Great Lakes") is one of the .
respondents in an Administrative
Complaint being prosecuted by the
Federal Trade Commission staff before
an Administrative Law Judge employed
by the Commission. In that proceeding,
the Commission Staff is contesting the
legality of Great Lakes’ acquisition of

certain assets from Velsicol Chemical
Corporation on July 15, 1981.

B. Great Lakes and the Commission
staff have had, and will in all likelihood
continue to have, discussions looking to
a yoluntary settlement of the
Administrative Complaint.

C. Great Lakes and PPG Industries,
Inc. ("PPG") have entered into the
following agreements, each of which is
legally binding on the parties on the
date on which they are signed by Great
Lakes and PPG and each of which is
dated the date hereof. They are
collectively referred to herein as the
"Agreements™;

i. A production technology disclosure
and licensing Agreement (Attachment A
to the proposed Consent Order in the
above referenced proceeding);

ii. A Third Supplemental Agreement
between Great Lakes and PPG with
respect to the operation of Arkansas
Chemicels, Inc., being Attachment B to
said proposed Consent Order (which
includes a Bromine Sales Agreement
between Great Lakes and Arkansas
Chemicals, Inc. as Appendix 1 and a
Bromine Sales Agreement between PPG
and Arkansas Chemicals, Inc., as
Appendix 2).

D. The Agreements, and the
transactions contemplated thereby,
constitute an element in the settlement
which Great Lakes will propose to the
Commission staff.

E. The parties hereto entered into a
Memorandum Agreement on September
16, 1983, which they desire to amend by
this Amended Memorandum Agreement,
said amendments relating only to the
term of this Amended Memorandum
Agreement.

It is therefore agreed:

1. In the event that, on or before [a
specified date] the Federal Trade
Commission shall have issued final
approval under Section 3.25(f) of the
Commission's Rules of Practice to the
proposed settlement of the
Administrative Complaint presently
pending against Great Lakes before the

Commission, without requiring a hearing ~

or trial thereof, of which proposed
settlement the Agreements are a part,
the said Agreements shall become
effective as of the date of such approval,
and ther parties shall proceed to
perform their respective obligations
thereunder.

2. In the event that the Federal Trade
Commission shall not have issued said
final approval on or before [a specified
date] each of the Agreements shall be
null and void ab initio.

3. Great Lakes shall forthwith notify
PPG in writing of Commission's
acceptance or rejection of the proposed
settlement.

4. Until the earlier of a [specified
date] or the approval or rejection by the
Federal Trade Commission of the
proposed settlement, neither Great
Lakes nor PPG shall take any action
which would substantially interfere with
or render impossible its ability to
perform the obligations to be performed
by it under the Agreements.

Creat Lakes Chemical Corporation.

A2
PPG Industries, Inc.
By

Agreement Containing Consent Order

In the matter of Great Lakes Chemical
Corporation, a corporation, Northwest
Industries, Inc:, a corporation, and Velsicol
Chemical Corperation, a corporation; Docket
No. 9155.

The agreement herein, by and
between Northwest Industries, Inc., a
corporation, by its duly authorized
officer, Velsicol Chemical Corporation, a
corporation, by its duly authorized
officer, hereinafter sometimes referred
to as respondents, and their attorneys,
and counsel for the Federal Trade
Commission, is entered into in
accordance with the Commission's Rule
governing consent order procedures. In
accordance therewith the parties hereby
agree that:

1. Respondent Northwest Industries,
Inc. is a corporation organized, existing
and doing business under and by virtue
of the laws of the State of Delaware,
with its office and principal place of
business located at 6300 Sears Tower, in
the City of Chicago, State of Hllinois.

Respondent Velsicol Chemical
Corporation is a corporation organized,
existing and doing business under and
by virtue of the laws of the State of
Delaware, with its office and principal
place of business located at 341 East
Ohio Street, in the City of Chicago, State
of lllinois.

2. Respondents have been served with
a copy of the complaint issued by the
Federal Trade Commission charging
them with violations of Section 7 of the
Clayton Act, as amended (15 U.S.C. 18),
and Section 5 of the Federal Trade
Commission Act, as amended (15 U.S.C.
45), and have filed answers to said
complaint denying said charges.

3. Respondents admit all the
jurisdictional facts set forth in the
Commission's complaint in this
proceeding.

4. Respondents waive:

(a) Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law;
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(c) All rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

(d) Any claim under the Equal Access
to Justice Act. )

5. This agreement shall not become a

_ part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission, it together with related
materials pursuant to Rule 3.25(f), will
be placed on the public record for a
period of sixty (60) days and information
in respect thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify the
respondents, in which event it will take
such action as it may consider
appropriate, or issue and serve its
decision, in disposition of the
proceeding.

6. This agreement is for settlement
purpose only and does not constitute an
admission by respondents that the law
has been violated as alleged in the said
copy of the complaint issued by the
Commission.

7. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
lo the provisions of Section 3.25(f) of the
Commission's Rules, the Commission
may without further notice to
respondents, (1) issue its decision
containing the following order in
disposition of the proceeding, and (2)
make information public in respect
thereto. When so entered, the order
shall have the same force and effect and
may be altered, modified or set aside in
the same manner and within the same
time provided by statute for other
orders, The order shall become final
upon service. Delivery by the U.S. Postal
Service of the decision containing the
agreed-to order to respondents’
addresses as stated in this agreement
shall constitute service. Respondents
Waive any right they might have to any
other manner of service. The complaint
may be used in construing the terms of
the order, and no agreement,
understanding, representation, or

interpretation not contained in the order _

orin the agreement may be used to vary
or to contradict the terms of the order.

Order

[t is ordered that all proceedings in
Docket No. 9155 against Northwest

Industries, Inc. and Velsicol Chemical
Corporation shall be dismissed.
Analysis of Proposed Consent Orders To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed
consent order from Great Lakes
Chemical Corporation (“Great Lakes”),
and a separate agreement to a proposed
consent order from Northwest Industies,
Inc. (“Northwest”) and its subsidiary,
Velsicol Chemical Corporation
(“Velsicol").

The Orders have been placed on the
public record for sixty (60) days for
reception of comments by interested
persons. Comments received during this
period will become part of the public
record. After sixty (60) days, the
Commission will again review the
agreements and the comments received
and will decide whether it should
withdraw from the agreements or make
final the proposed Orders,

On June 23, 1981, the Commission
issued a complaint against Great Lakes,
Northwest, and Velsicol which alleged
that Great Lakes' proposed acquisition
of Velsicol's El Dorado facility and
bromine related assets would violate
Section 7 of the Clayton Act and Section
5 of the FTC Act. Specifically, the
complaint alleged tht the acquisition
would substantially lessen competition
in the markets for elemental bromine
and brominated flame retardants by
eliminating Velsicol as a competitor in
these markets and by increasing the
already high concentration levels in
each market. After the Commission's
request for a preliminary injunction in
the United States District Court for the
Northern district of Hlinois was denied,
the acquisition was consummated on or
around August 15, 1981,

The Order covering Great Lakes
attempls to restore competition in each
market by quickly establishing a
significant new competitor to replace
the competition formerly provided by
Velsicol. In the brominated flame
retardants market, the Order requires
that Great Lakes license the technology
for the major flame retardants acquired
from Velsicol, including the
improvements made by-Great Lakes to
these products since the acquisition, to
PPG Industries, Inc. (“PPG"), a company
that had approached Great Lakes
requesting a license for the Velsicol
technology. In the elemental bromine
market, the Order requires that Great
Lakes enter into certain agreements with
respect to the structure and operation of
Arkansas Chemicals, Inc. (“ACI'"), a 50~
50 percent joint bromine production

venture between Great Lakes and PPG.
The restructuring of ACI when
combined with PPG's access to the
Velsicol technology through the
licensing agreement will establish PPG
as a significant competitive force in the
elemental bromine market and the
markets for brominated compounds,
including flame retardants.:

Paragraph I of the Order requires that
Great Lakes enter into, and carry out the
provisions of, the brominated flame
retardant licensing agreement with PPG
set forth in Atiachment A. This licensing
agreament requires that Creat Lakes
provide PPG with up-to-date technology
on Velsicol's brominated flame
retardants, including all Great Lakes
improvements to that technology since
the acquisition, The provision of up-to-
date techology is required to establish
PPG as a significant intrant into the
brominated flame retardant market.
Great Lakes is also required to provide
on-site technical assistance to PPG with
respect to the manufacture of each
product, Great Lakes is not required to
license any brominated flame retardant
technology that it owned prior to the
acquisition.

For purposes of the licensing
agreement, the Velsicol products have
been divided into Group A and Group B
products. The licensing agreement
provides that, with respect to each
Group A product, PPG will pay a
specified fee per product for preliminary
preduction data and an additional sum
for product technology as it exists on the
effective date of the agreement
(Attachment A, Sections 2.01-2.03}. For
a reasonable fee to be negotiated at a
later date, PPG may obtain additional
technology (7.e., current as of the date of
PPG's request for the technology) for all
but one of the Group A products. Great
Lakes will receive a royalty on all Group
A product sales by PPG for five years
from the date of PPG's first commercial
sales of each product (Attachment A,
Section 5.01). The agreement provides
that PPG will pay a specified fee for
each Group B product for preliminary
production data and an additional sum
per product for Product Technology
(Attachment A, Sections 3.01-3.03). For
an additional fee per Group B product,
PPG may purchase Great Lakes'
technological improvements on each
Group B Velsciol product as of the
effective date of the agreement
(Attachment A, Section 3.04). PPG may
thereafter obtain additional up-to-date
technology for a reasonable fee to be
negotiated at a later date (Attachment

‘
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A, Section 3.05). Creat Lakes will_
receive a royalty on all Group B product
sales by PPG, with the total royalty
payments for all Group B products
limited to @ maximum sum (Attachment
A, Section 5.02).

All licensed products are subject to
certain common restrictions during the
first five years PPG sells commercial
quantities of each licensed product
(Attachment A, Section 4.03). The
restrictions do not in any way restrict
PPG's use of the licensing technology in
the development of its own brominated
flame retardant business and facilities.
Rather, the restrictions prohibit
sublicensing during the five year royalty
term and limit the number of toll
converters or custom manufacturers that
PPG may use to produce each licensed
product. After five years of commercial
sales of each product, all restrictions on
the use, licensing, assignment, or sale of
technology by PPG of each product are
removed (Attachment A, Section 5.05).

Paragraph II of the Order requires that
Great Lakes notify the Commission of
each PPG request for technology under
the licensing agreement. This provision
will allow the Commission to monitor
the effectiveness of licensing as a
remedy in this case as well as to review
Great Lakes' compliance with the Order
and the provisions of Attachment A.

Paragraph III of the Order requires
that Great Lakes enter into, and carry
out the provisions of, the Third
Supplemental Agreement between PPG
and Great Lakes relating to the
operation of ACI as set forth in
Attachment B and Appendices 1 and 2
thereto. Attachment B eliminates certain
restrictions on PPG's use of the bromine
it purchases from ACI and allows PPG
the right to sell elemental bromine in the
merchant market and to use ACI
bromine in the production of all
brominated compounds, including flame
retardants, The agreement also requires
that Great Lakes' purchase a specified
quantity of bromine from ACI annually
(Appendix 1 to Attachment B, Section
3(a)). Great Lakes minimum purchase
requirement from ACI will assure that
ACI is operated as a cost efficient
bromine facility and that PPG's bromine
supply from ACI will be cost
competitive with the bromine produced
by other integrated producers of
brominated compounds. Under the
terms of Attachment B, either Great
Lakes or PPG may unilaterally expand
ACI's capacity even if its partner refuses
to jointly fund the investment. The
partner making the unilateral
investment is entitled to all of the
bromine produced as a result of the

investment (Attachment B, Section 4).
This provision gives PPG the flexibility
to unilaterally expand its participation
in ACI as its demands for elemental
bromine and brominated compounds
increase, a right it does not presently

have under the existing ACI agreements,

Attachment B also modifies Great
Lakes' right of first refusal with respect
to the possible sale of PPG's interest in
ACIL This right is expressly made
subject to the requirement contained in
Paragraph VI of the Order that, for a ten
year period, the Commission must give
prior approval to any Great Lakes
acquisition in the elemental bromine or
brominated flame retardant markets. If
the Commission does not approve a sale
of PPG’s interest in ACI to Great Lakes
within 135 days, PPG is free-to sell its
share in ACI to any party for a period of
a year without having to offer its
interest to Great Lakes (Attachment B,
Section 6(c)). This provision eliminates a
substantial restriction that presently
exists with respect to the alienability of
PPG's interest in ACI and establishes
PPG's share of ACI as a valuable,
saleable asset.

Paragraphs IV and V of the Order are
compliance provisions requiring that
Great Lakes send the Commission
copies of all proposed amendments and
modifications of the agreements
between PPG and Great Lakes, as well
as communications between the parties
with respect to alleged breaches of the
attached agreements.

Paragraph VI of the Order requires
that, for a ten year period, Great Lakes
must obtain prior approval of any
acquisition of an elemental bromine or
brominated flame retardant producer,
including acquisitions of significant
foreign concerns not presently selling
these products in the United States.

Paragraph VII of the Order requires
that Great Lakes notify the Commission
of any changes in its corporate structure
which may affect its obligations under
the Order.

A separate Order covering Northwest
and Velsicol dismisses the complaint
with Tespect to those parties.

The purpose of this analysis is to
facilitate public comment on the Orders
and it is not intended to constitute an
official interpretation of the agreements
and Orders or to modify in any way
their terms.

Emily H. Rock,
Secretary.

|FR Doc. 84-6586 Filed 3-8-84; 8:45 am)
BILLING CODE 8750-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket Nos. RM79-76-136 (Utah-5) and
RM79-76-137 (Utah-8)]

High-Cost Gas Produced From Tight
Formations; Utah; Public Hearing
March 6, 1984.

AGENCY: Federal Energy Regulatory
Commission, DOE,

ACTION: Notice of Hearing on proposed
rules.

SUMMARY: On November 30, 1983, the
Director of the Office of Pipeline and
Producer Regulation of the Federal
Energy Regulatory Commission
(Commission) issued a Notice of
Proposed Rulemaking in each of the
above-captioned dockets.? The notices
propose to adopt the recommendation of
the State of Utah Board of Oil, Gas and
Mining (Utah) that the Dakota and
Morrison Formations be designated as
tight formations under § 271.703 of the
Commission's regulations.?

In response to these Notices of
Proposed Rulemaking Southwest Gas
Corporation requested a public hearing
concerning Utah's recommendations.®
The Commission agrees that a public
hearing should be held in these two
dockets. Since the issues raised and the
surface area covered in the above-
captioned proposed rulemakings are
similar, they will be consclidated for
purposes of this hearing. Persons
interested in these dockets are invited to
present their views. Persons desiring to
participate in the hearing are requested
to follow these procedures.

DATES: The public hearing will be held
on March 29, 1984, at 10:00 a.m., in the
Federal Energy Regulatory Commission
Building. The Secretary of the
Commission should receive any requests
to participate and the amounts of time
requested for oral presentation before
March 15, 1984. Requests and any

1 25 FERC { 62.280 (1983) and 25 FERC { 62,279
(1983), respectively. 48 FR 54648 and 54649
(December 6, 1983).

%18 CFR 271.703 (1983).

3 Southwest Gas Corporation, Tenneco Oil
Company. the Public Service Commission of
Nevada. Beartooth Oil & Gas Company, and
Northwest Pipeline Corporation filed timely
c ts with the Commission on the proposed
rules.
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questionsshould be directed to the
Office of Secretary at the address
provided below.

ADDRESS: Federal Regulatory
Commission, 825 North Capitol Street,
N.E.. Washington, D.C. 20426.

FOR FURTHER INFORMATON CONTACT:
Jane M. Oliver, (202) 357-8511.

SUPPLEMENTARY INFORMATION: The
comments filed in response to the
Notices of Proposed Rulemaking in the
above-captioned dockets have raised
several issues on which the Gommission
feels a public hearing is needed. First,
one comment dispules the depth of the
Dakota and Morrison Formations
supplied by Utah and the maximum
allowable production rate for each
formation, as required in

§ 271.703(c)(2)(i)(B) of the Commission's
regulations. Second, several comments
dispute the validity of the data
submitted to determine the permeability
of each formation as required in

§ 271.703(c)(2)(i)(A). Last, several
commentors question the sufficiency of
data submitted to determine the
permeability of each formation. Any
other issues relevant to the proposed
designations of these formations as tight
formations may also be raised at the
hearing.

The public hearing will not be of a
judicial or evidentiary type. There will
be no cross-examination of persons
presenting statements. However, the
panel may question such persons. Any
interested persons may submit to the
presiding officer questions to be asked
of persons making statements. The
presiding officer will determine whether
the question is relevant and whether
there is enough time to permit its
presentation. Any other procedural rules
will be announced by the presiding
officer at the hearing. Transcripts of the
hearing will be available in the public
files under Docket Nos. RM79-76-136
(Utah 5) and RM79-76-137 (Utah-8) in
the Commission's Office of Public
Information. Transcripts may be ordered
from that office. A list of the
participants will also be available in the
Office of Public Information and at the
hearing. Persons participating at the
hearing should bring 50 copies of their
testimony to the hearing.

Dated: March 5, 1984.
Kenneth F. Plumb,
Srwre(ary.

[FR Doc. 84-8566 Filed 3-9-84: 845 am|
BILLING CODE 6717-01-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1926
[Docket No. S-409]

Crane or Derrick Suspended Personnel
Platforms

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Proposed rule; correction.

SUMMARY: On February 17, 1984, OSHA
proposed to revise § 1926.550, Cranes
and Derricks, of OSHA's construction
industry standards, by adding a new
paragraph (g) (49 FR 6280). The docket
number for this rulemaking is Docket
No. 5-409. However, on page 6289
column one; line 20 of the Federal
Register document, the docket number
was incorrectly listed as Docket S-370.
The public is hereby reminded that all
comments pertaining to crane or derrick
suspended personnel platforms should
be submitted to Docket S-409.
Comments on the proposal which were
submitted to Docket S-370 will be
redirected to Docket S-409 and need not
be resubmitted.

FOR FURTHER INFORMATION CONTACT:
Mr. James Foster, Occupational Safety
and Health Administration, Room
N3637, U.S. Department of Labor, 200
Constitution Avenue, NW,, Washington,
D.C. 20210, telephone: (202) 523-8151.

Signed at Washington, D.C. this 7th day of
March, 1984.
(Sec. 6, 84 Stat. 1593 (28 U.S.C. 655); Sec. 107,
83 Stat. 96 (40 U.S.C. 333); Secretary of
Labor's Order No. 9-83 (48 FR 35736); 29 CFR
Part 1911)
Thorne G. Auchter,

Assistant Secretary of Labor.

[FR Doc. 84-6506 Filed 3-8-84: 8:45 am|
BILLING CODE 4510-26-M

VETERANS ADM.INISTRAT\ION
38 CFR Part 17

Nondiscrimination in Admission of
Alcohol and Drug Abusers to VA
Health Care Facilities

AGENCY: Veterans Administration.
ACTION: Proposed regulation.

SUMMARY: The Veterans Administration
is proposing to amend a medical
regulation by adding a paragraph to
provide that eligible veterans who are
alcohol or drug abusers and who are
suffering from medical disabilities shall

not be discriminated against in
admission or treatment, solely because
of their alcohol or drug abuse or
dependence, by any Veterans g
Administration health care facility. This
amendment is based on Pub. L. 94-581,
Veterans Ommnibus Health Care Act of
1976.

DATE: Comments must be received
before April 9, 1984.

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections to:
Administrator of Veterans Affairs
(271A), Veterans Administration, 810
Vermont Avenue, NW., Washington,
D.C. 20420. All written commenis
received will be available for public
inspection only at the Veterans
Administration Central Office, Veterans
Services Unit, room 132, at the above
address, between the hours of 8 a.m.
and 4:30 p.m., Monday through Friday
(except holidays) until April 23, 1984.

FOR FURTHER INFORMATION CONTACT:
Joseph F. Fleckenstein, (202) 389-2851.

SUPPLEMENTARY INFORMATION: This
regulation implements section 4133, title
38, United States Code, as added by
Pub. L. 94-581. It provides that there will
be no discrimination by the VA in the
admisgsion or treatment of veterans
eligible for VA medical care simply
because they are alcohol or drug
abusers.

The Administrator considers this
amendment nonmajor under the criteria
of Executive Order 12281, Federal
Regulations. It will not have an annual
effect of $100 million or more on the
economy, will not cause a major
increase in costs or prices, and will not
have any other significant adverse
economic effects.

The Administrator certifies that this
proposed amendment will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities as they are
defined in the RFA (Regulatory
Flexibility Act), 5 U.S.C. 601-612.
Pursuant to 5 U.S.C. 605(b), this
proposed amendment is therefore
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.
This rule governs the conduct of VA
employees, not that of the private sector.
It will only be applicable in the case of
certain veterans applying for medical
care at VA health care facilities.

(The catalog of Federal Domestic

Assistance numbers are 64.007, 64.008, 64.009,
64.010 and 64.011)
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List of Subjects in 38 CFR Part 17

Alcoholism, Claims, Dental health,
Drug abuse, Foreign relations,
Government contracts, Grants programs,
Health, Health care, Health facilities,
Health professions, Medical devices,
Medical research, Mental health
programs, Nursing homes, Philippines,
Veterans.

Approved: February 24, 1984,

By direction of the Administrator.
Everett Alvarez, Jr.,
Deputy Administrator,
PART 38—[AMENDED]

38 CFR Part 17, Medical, is amended
by adding a new paragraph (h) to § 17.48
to read as follows:

§17.48 Considerations applicable in
determining eligibility for hospital, nursing
home or domiciliary care.

* * * * -

(h) Eligible veterans who are alcohol
or drug abusers and who are suffering
from medical disabilities shall not be
discriminated against in admission or
treatment. (38 U.S.C. 4133)

[FR Doc B4-6519 Filed 3-9-84; 8:45 am|
BILLING CODE 8320-01-M

POSTAL SERVICE
39CFR Part 775

National Environmental Policy Act
(NEPA); Amendment of Categorical
Exclusions

AGENCY: Postal Service,
ACTION: Proposed rule.

summaRy: This is a proposal to amend
certain categorical exclusions® in the
Postal Service's NEPA regulations,
which were adopted in November 1979
and amended in February 1982. During
the almost two-year period since the
rule was amended, the Postal Service
has found that two of the categorical
exclusions need to be expanded to
conform them to actual conditions. The
categorical exclusions that need
expansion deal specifically with certain
limited-size new construction and
limited expansion or improvement of an
existing facility. In each of the above
exclusionary areas, it was found that
there was no significant environmental
impact even in actions much more
extensive than those excluded.
Accordingly, it appears that the
exclusions should be expanded.

* Certain kinds of actions normally do not have a
slgmf'cant impact on the environment. Accordingly,
they are “categorically excluded™ from lhe class of
actions which require an envirc t
or an environmental impact statement,

DATE: Comments must be received on or
before March 11, 1984.

ADDRESS: Written comments should be
sent to the Manager, Program Planning
Branch, Real Estate and Buildings
Department, U.S. Postal Service, °
Washington, D.C. 20260-8424. Copies of
all written comments will be available
for public inspection and photocopying
between 8 a.m. and 4 p.m., Monday
through Friday, in Room 4141, U.S.
Postal Service Headquarters, 475
L'’Enfant Plaza West, SW., Washington, -
D.C.

FOR FURTHER INFORMATION CONTACT:
Mr. Royal Rasmussen, (202) 245-4354.
SUPPLEMENTARY INFORMATION: Since the
categorical exclusions were amended in
February 1982, the Postal Service has
analyzed, both at Headquarters and in
the field, information about the
preparation of environmental
assessments. We believe the evidence
shows that two of the categorical
exclusions are too limited. For example,
the categorical exclusion of new
construction, including lease-
construction, of 20,000, or less, net
square feet, seems inappropriate in light
of the fact that 95 percent of the new
construction projects with 50 percent
greater net square footage than those
categorically excluded did not encounter
a need for an environmental
assessment. As to the 5 percent that
required an environmental assessment,
the impact on the environment was
determined to be minor.

The second category studied excludes
expansions or improvements of existing
facilities where the gross square footage
is not increased more than 40 percent
and the site size is not increased
substantially. We analyzed projects in
this category where the gross square
footage after expansion did not exceed
5,000 square feet. We found that none of
these projects required an
environmental assessment.

The Postal Service envisions the
following benefits from expanding the
categorical exclusions: (1) Elimination of
unwarranted environmental work,
which would save many employee man-
hours for work on other projects; (2)
reduction of contractor costs for
environmental studies and reports; and
(3) possible completion of projects more
quickly and consequent realization of
operating savings due to the earlier use
of new facilities. While these categorical
exclusions are proposed to be
expanded, we retain the command in the
rules that “* * * the responsible (postal)
officials must be alert to unusual
conditions that would require an
environmental assessment or an
environmental impact statement." 39

CFR 775.4(b). See also 39 CFR
775.6(a)(1).

Under 39 U.S.C. 410(a), the Postal
Service is exempt, with specified
exceptions not including NEPA, from
Federal laws dealing with public
property, works, employees, or funds,
including provisions of the
Administrative Procedure Act regarding
proposed rulemaking (5 U.S.C. 533 (b),
(c]). Nevertheless, the Postal Service
invites comments on the following
propsed revisions of Title 39, Code of
Federal Regnlations:

List of Subjects in 39 CFR 775

Environmental impact statements,
Postal Service.

PART 775—ENVIRONMENTAL
PROCEDURES

In § 775.4, paragraphs (b) (1) and (2)
are revised to read as follows:

§775.4 Typical Ciasses of Action.
- *

* * -

(b) LR AR

(1) New construction, including lease-
construction, of 30,000, or less, net
square feet.

(2) Expansion or improvement of an
existing building where the gross square
footage after expansion does not exceed
5,000 square feet and the site size is not
increased substantially, or for larger
expansion projects, where the gross
square footage is not increased by more
than 40 percent and the site size is not
increased substantially.

(38 U.S.C. 401; 42 U.S.C. 4331 et seq.; 40 CFR
1500.4(p))

W. Allen Sanders,

Associate General Counsel, Office of General
Law and Administration.

[FR Doc. 84-6584 Filed 3-9-84: 8:45 am|

BILLING CODE 7710-12-M

—_—

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 66
[FRL 2522-6]

Assessment and Collection of
Noncompliance Penalties

AGENCY: Environmental Protection

Agency.
ACTION: Proposed rule.

SUMMARY: On July 28, 1980 the
Environmental Protection Agency
published rules for the assessment and

‘collection of noncompliance penalties

pursuant to section 120 of the Clean Air
Act, 42 U.S.C. 7420. The penalty is
designed to calculate the economic




Federal Register / Vol. 49, No. 49 / Monday, March 12, 1984 / Proposed Rules

9237

benefit enjoyed by a source that delays
compliance with applicable legal
requirements.

This proposed rule would modify the
section 120 regulations in three respects.
The modernizations are proposed in
response to the decision and order of the
D.C. Circuit in Duguesne Light Co. v.
EPA, 698 F.2d 457 (1983).

First, the proposed rule implements
the statutory exemption for violations
that result from a source's inability to
comply for reasons entirely beyond its
control by allowing a source to petition
for exemption without prejudging what
kinds of circumstances qualified for
exemption.

Second, the proposed rule provides for
adjudicatory hearings in all cases
addressed by section 120 without
administrative denial of hearings for
immaterial contentions.

Third, the rule clarifies that in cases of
subsequently-approved SIP revisions the
statutory “period of covered
noncompliance” terminates at the end of
four months after submission of the SIP
revision.

EPA proposes to make the proposed
amendments, if promulgated, effective
immediately upon promulgation.

Interested persons are reminded that
section 307{d)(7)(B) of the Clean Air Act
provides that objections to proposed
rules must be raised with reasonable
specificity by public comments for those
objections to be cognizable during
judicial review.

DATES: Written comments must be
received on or before May 11, 1984.
ADDRESS: Comments should be
addressed to: U.S. Environmental
Protection Agency, Central Docket
Section Docket No. EN-79-1, Gallery
One, West Tower Lobby, 401 M Street
SW., Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
Christopher C. Herman, Office of
General Counsel, (202) 382-7630.
SUPPLEMENTARY INFORMATION: On July
28,1980, EPA published rules for the
assessment and collection of
administrative noncompliance penalties
under section 120 of the Clean Air Act,
42 U.S.C. 7420 (48 FR 50086, 40 CFR Parts
66 and 67).

In a decision dated January 7, 1983,
the D.C. Circuit upheld the EPA rules in
all major substantive and procedural
respects, Duguesne Light Co. v. EPA, 689
F.2d 457, but remanded three secondary
aspects of the rule to EPA for further
consideration. This proposed rule
responds to the order in Duquesne.

The Duguesne court remanded for
further consideration issues related to
(1) implementation of the statutory
exemption for sources whose

noncempliance results from an inability
to comply which is beyond the soufte’s
control; (2) implementation of the
statutory provision for hearings upon
receipt of a source's petition challenging
a source's liability for a penalty or
disputing EPA's recomputation (under 40
CFR 66.51(2)); and (3) the effect on the
amount of a source's penalty of late EPA
approval of a revision of the relevant
SIP provision.

1. Implementation of the “Inability To
Comply” Exemption

Section 120 exempts violations from
penalty which (i) have been recognized *
as resulting from the “inability" of the
source to comply with applicable
regulations, if (ii) the inability arose
entirely “for reasons beyond" the
control of the source. In the rule which
the Court remanded for further
consideration, EPA had listed seven
categories which it considered
constituted grounds for exemption.? The
Court held that EPA could not limit the
possible categories. It remanded for
consideration of a rule that would allow
a source to qualify for exemption
whenever its inability to comply
resulted from factors beyond its
control.?

The proposed rule would allow a
source to assert a claim for an “inability
to comply" exemption without regard to
whether the cause fits any preconceived
category.*

2. Administrative Denial of Hearing

Section 120 requires EPA to “provide
a hearing on the record" of any petition
challenging EPA's issuance of a notice
of noncompliance or claiming an
exemption, section 120{b}(4)(5). It also
authorizes EPA to recompute penalty
amounts after “notice and opportunity
for a hearing on the record”, section
120(b)(8). Because of the administrative
burdens in providing an adjudicatory
hearing for all petitions whether
meritorious or not, EPA regulations

! To be eligible for an inability 1o comply
exemplion a source must have received a section
113(d) order or EPA-approved judicial order
authorizing delayed compliance. Section
120(a){2){B](iv), 40 CFR 66.31(c), 698 F.2d 478.

#To establish whether the inability résulted from
factors beyond a source's control, EPA required that
the inability result from Act of God, fire, embargo,
strike, capital shortage, unforeseeable equipment
failure or failure of supply, 40 CFR 66.31(¢),

*The Court specifically held, however. that
“technological impossibility” did not constitute a
basis for exemption, 608 F.2d 477.

*An alternative approach discussed by the Court
would be to retain the seven categories but to allow
sources to seek rule amendments (with retroactive
effect) to establish new bases of qualification as
needed. 698 F.2d 477. This approach, however,
seems unnecessarily time consuming and
cumbersome.

provided for administrative denial of
hearings if the petition presented no
information “which, if true” would tend
to disprove the existence of a violation,
show entitlement to an exemption, or
alter the amount of a penalty
agsessment,® 40 CFR 86.41(a)(2), 40 CFR
66.53(b).

The Court however found that the
statute required hearings in all such
cases.

Consistent with the Court's ruling, the
proposed regulations require EPA to
provide a hearing upon receipt of
petitions challenging a notice of
noncompliance, claiming entitlement to
an exemption or challenging EPA's
recomputation of a source's penalty
assessment. The issue whether the
petition presented any material factual
issue would therefore be determined in
the first instance on motion before an
administrative law judge.

3. Subsequently-Approved Revisions to
SIP Requirements

Section 120 imposes a penalty for
violation of “applicable” SIP
requirements, section 120(a)(2)(A). The
pendency of proposed revisions to
applicable SIP requirements does not,
therefore, affect a source's liability for
violations of existing SIP requirements.
Upon EPA approval of the SIP revision,
however, the prior SIP would no longer
provide a basis for penalty assessment
as of the date of EPA approval of the
revision.

Section 110 requires EPA to take
action on proposed nonvoluntary SIP
revisions within four months of
submission to EPA, section 110(a)(2).
The Court stated that a similar four-
month limit applies to voluntarily-
submitted SIP revisions, 698 F.2d 471.

Were EPA to delay more than four
months to act on a SIP revision which it
eventually approved, EPA delay could
result in a penalty amount larger than
the penalty a source would owe had
EPA acted within the four-month limit.

Apparently assuming that EPA
claimed the right to coilect a section 120
penalty in such cases, i.e., for the period
of EPA’s delay past four months in cases
of eventual EPA approval of SIP
revisions, the Court remanded for
reconsideration of the regulation in this
respect, 698 F.2d 472.

One method to carry out the Court's
ruling would be to abate the penalty for
the period after four months of

5 Under the statute a source must compule a
penalty upon receipt of a notice of noncompliance,
section 120{b}{4). EPA may accep! or reject the
source’s computation. section 120(b)(8). The
regulations track these statutory requirements, 40
CFR 68.13(a)(1}, 86.51(2).
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submission until EPA epproval of the
SIP revision. This approach, however,
assumes that penalty payments are
attributable to specific monthly periods
rather than to a prorated portion of the
entire period of noncempliance. Such an
approach also involves unnecessary
complexities: it cannot be known in
advance whether a SIP revision will be
submitted or whether EPA action will be
delayed. This means that any section
120 payments would have to be abated
four months after the filing of a SIP

, revision if EPA had not acted by that
time.

The proposed revision does not adopt
the “abatement" approach but instead
expressly recognizes that EPA approval
of a SIP revision terminates the “period
of covered noncompliance” which forms
the basis for the penalty calculation.® It
states that the final penalty adjustment
will assume that the period of covered
noncompliance in such cases ends on
the date four months from submission of
a subsequent-approved SIP revision. As
in all other cases, any overpayment
would be refundable with appropriate
interest, see 698 F.2d 484.

Public Comment on the Proposal

Public comment is invited and will be
received until May 11, 1984. A hearing
will be scheduled should members of the
public request one.

The documents upon which this
proposal is based are contained in
Docket No. EN-79-1, All comments
received during the comment period will
be promptly added to the docket and all
documents upon which the final rule is
based will be included in the docket.

The docket is open for public
inspection between 8 a.m. and 4 p.m.
Monday thru Friday at U.S.
Environmental Protection Agency,
Central Docket Section, Docket No. EN-
79-1, Gallery One, West Tower Lobby,
401 M Street SW., Washington, D.C.
20460.

Regulatory Impact Analysis

Under Executive Order 12291, EPA
must judge whether a regulation is
“major" and therefore to be
accompanied by a regulatory impact
analysis. Executive Order 12291 requires
such an analysis if the regulation would
result in (1) An annual effect on the
economy of $100 million or more, (2) A
major increase in costs or prices for
consumers, individual industries,

® EPA's approval of the revision of the SIP
terminates the ''period of covered non-compliance"”
whether or not the source is in compliance with the
new SIP. If the source is violating the new SIP, a
new “period of covered noncompliance” would
begin and would form the basis of a different
penalty computation.

Federal, State or local governments or
geographic regions; or significant
adverse effects on competition,
employment, investment, productivity,

_innovation or the ability of U.S.-based

enterprises to compete with foreign-
based enterprises in domestic or export
markets.

This regulation is not major because
we expect that it will have little if any
economic effect,

The regulation has been submitted to
the Office of Management and Budget
for review as required by Executive
Order 12291. Any comments from OMB
to EPA and EPA response to those
comments will be included in the
docket.

This regulation is not expected, for
similar reasons, to have significant
effect on a substantial number of small
entities as specified under section 605 of
the Regulatory Flexibility Act (section
120 of the Clean Air Act, 42 U.S.C. 7420).
William D. Ruckelshaus,

Administrator.
February 1, 1984,

List of Subjects in 40 CFR Part 66

Administrative practices and
procedures, Air pollution control,
Penalties.

Authority: Section 120 of the Clean Air Act,
as amended, 42 U.S.C. 7420.

PART 66—ASSESSMENT AND
COLLECTION OF NONCOMPLIANCE
PENALTIES BY EPA

For the reasons set out in the
preamble, 40 CFR Part 66 is proposed to
be amended as follows:

1. In § 66.31, paragraph (c) is revised
to read as follows:

§66.31 Exemptions based on an order,
extensicn or suspension.

* * * * *

(c) In any exemption claim based on
subparagraph (a)(4) above, the source
owner or operator must demonstrate:

(1) that the source owner or operator
or an affiliated entity in no manner
sought caused, encouraged or
contributed to the inability; and

(2) that the source owner or operator
in no way unduly delayed negotiation
for needed equipment or fuel supply or
made unusual demands not typical in its
industry, or placed unusual restrictions
on the supplier, or delayed in any other
manner the delivery of goods or the
completion of the necessary
construction.

2. In § 66.41 paragraph (a)(2) is
removed, paragraphs (a)(3) and (a)(4)
are redesignated as paragraphs (a)(2)
and (a)(3) respectively, and the last

sentence of the redesignated paragraph
(a)(3) is revised to read as follows:

§66.41 Decision on petitions.

(a] L S

(3) * * * Any supplemental materials
provided pursuant to the
Administrator's request shall be
evaluated as provided in paragraphs (a)
(1)-(2) of this section, *

3. In § 66.41 paragraph (b) is removed
and reserved.

4. In § 66.42 paragraph (a) is revised to
read as follows:

§66.42 Procedure for hearings.

(a) Except as provided in §§ 66.32 and
66.33 hearings granted under
§ 66.41(a)(2) shall be held as provided in
Subpart J.

- . - " *

5. Section 66.53 is amended by
revising paragraph (b) and by removing
paragraph (c).

§66.53 Decisions on petitions.

* . * * -

{b) Grant a hearing to the extent he
does not conclude that the petition is
correct,

6. Section 66.71 is amended by adding
a new paragraph (d) to read as follows:

§65.71 Determination of compliance.

» * * *

(d) In the event that the applicable
legal requirement (as defined in
§ 66.3(c)) the violation of which forms
the basis for the penalty is superseded
by another applicable legal requirement
(as defined in § 66.3(c)) the owner or
operator of a source liable for a
noncompliance penalty under this Part
shall notify the Administrator in writing
that the owner or operator believes that
the applicable legal requirement is
superseded and that the period of
noncompliance covered by the notice of
noncompliance is ended. The notice
shall be accompanied by the legal
arguments which the source owner or
operator believes support such a claim.
Within 30 days of receipt of a source
owner or operator's notice, the
Administrator shall determine whether
the period of covered noncompliance is
ended and shall notify the source owner
or operator of this determination in
writing. In cases where the superseding
EPA-approved requirement wasmot
approved by EPA within the time period
required by statute, the period of
covered noncompliance shall be deemed
to have ended on the date when EPA
under the statute should have acted.

7. Section 66.72 is amended by adding
a new paragraph (d) to read as follows:
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§66.72 Additional payment or
reimbursement.

* * * .

(d) Within 120 days after the source
owner or operator receives notification
pursuant to § 66.71(d) that the period of
covered noncompliance ended on the
date the applicable legal requirement
was superseded (or, in event of EPA
delay past an applicable statutory
deadline, on the date the applicable
legal requirement would have been
superseded if there had been no delay
past the statutory deadline), the source
owner or operator shall submit to the
Administrator a revised penalty
calculation as provided in the Technical
Support Document and Manual together
with data necessary for verification, The
revised calculation shall include interest
on any underpayment. Subparagraphs
(b) and (¢) shall apply to calculations
submitted under this paragraph.

8.In § 66.81 paragraph (a)(5) is revised
to read as follows:

§66.81 Final action.

l“) * & %

(5) A notice of denial of a petition for
reconsideration under § 66.71 or 66.73.

- * * *

[FR Doc., 84-8524 Filed 3-8-84; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Part 799

|OPTS~42044A; FRL 2543-2]

Hexafiuoropropylene Oxide; Proposed
Test Rule; Extension of Comment
Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of -
comment period.

SuMMARY: EPA is extending the
comment period: for the proposed test
rule on hexafluoropropylene oxide
(HFPO) published in the Federal
Register of December 30, 1983. The
extension is to allow a full 60-day
comment period after the supporting
documentation was made available in
the public record.

DATES: Written comments on the
proposed rule should be submitted on or
before March 30, 1984. If persons request
time for oral comment by March 15,

1984, EPA will hold a public meeting on
April 16, 1984. For information on
arranging to speak at a public meeting,
please refer to Unit VL. of the preamble
to the December 30, 1983 notice (48 FR
57686).

ADDRESS: Address written comments
identified by the document control
number [OPTS-42044] in triplicate to:
TSCA Public Information Office (TS-
793), Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, 401 M St., SW., Rm. E~108,
Washington, D.C. 20460

A public version of the administrative
record supporting this action, with
confidential business information
deleted, is available for inspection at the
above address from 8:00 a.m. to 4:00
p.m., Monday through Friday, except
legal holidays. -
FOR FURTHER INFORMATION CONTACT:
Jack McCarthy, Director, TSCA
Assistance Office (TS-799),
Environmental Protection Agency, Room
E~-543, 401 M St., SW., Washington, D.C.
20460, Toll Free: (800-424-9065), In
Washington, D.C.: (554-1404), Outside
the U.S.A.: (Operator—202-554-1404).
SUPPLEMENTARY INFORMATION: EPA
issued a notice of proposed rulemaking
in the Federal Register of December 30,
1983 (48 FR 51686) to consider requiring
health effects testing of HFPO under
section 4{a) of the Toxic Substances
Control Act [TSCA). Placement of final
versions of certain supporting
documentation in the public record was
unavoidably delayed. Since interested
persons will not have had access to this
supporting documentation for the full
duration of the announced comment
period, EPA is extending the comment
period by an additional thirty days. This
will provide a full sixty days in which
the public will have access to supporting
documentation for this notice of
proposed rulemaking.
(Sec. 4, Pub. L. 94-469, 90 Stat. 2003; 15 U.S.C.
2601)

Dated: March 2, 1984,
Joseph Merenda,
Acting Director, Office of Toxic Substances.
|FR Doc. 84-8518 Filed 3-0-84; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 150

Public Safety Awards to Public Safety
Officers )

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Proposed rule.

SUMMARY: This proposed rule updates
an existing rule on awards to public
safety officers to reflect organizational
changes resulting from the
establishment of the Federal Emergency

Management Agency and recent
changes to the Federal Fire Prevention
and Control Act. The rule describes the
nomination criteria and the selection
process for public safety awards made
by the President and by the Diréctor of
the Federal Emergency Management
Agency and the Attorney General.

pATE: Comments on this proposed rule
are due on or before April 11, 1984.

ADDRESS: Comments should be sent to
the Rules Docket Clerk, Office of
General Counsel, Federal Emergency
Management Agency, Room 840, 500 C
Street, S.W., Washington D.C. 20472.

FOR FURTHER INFORMATION CONTACT:
Lt. Col. Richard 5. Buck (202) 287-0385,
Office of General Counsel, Federal
Emergency Management Agency.

SUPPLEMENTARY INFORMATION: Section
15 of the Federal Fire Prevention and
Control Act of 1974 (15 U.S.C. 2214)
establishes two classes of honorary
awards for the recognition of
outstanding and distinguished service
by public safety officers. Public Safety
Officers are firefighters, law
enforcement officers and civil defense
officers. These include awards
presented by the President for
Outstanding Public Safety Service and
Awards presented either by the
Director, FEMA, or the Attorney General
for Distinguished Public Safety Service.
Since adoption of the Act, there have
been a number of organizational
changes primarily resulting from the
establishment of the Federal Emergency
Management Agency (FEMA) to whom
functions under the Federal Fire
Prevention and Control Act and the
Federal Civil Defense Act have been
transferred or delegated. Further,
legislation is now pending final adoption
which will eliminate the Secretary of
Defense from having responsibilities
under section 15 of the Act
commensurate with Reorganization Plan
No. 3 of 1978 and E.O. 12148, This
requires the revision of a regulation
previously issued by the Secretary of
Commerce (who was responsible for
firefighting awards) with the
concurrence of the Secretary of Defense
and the Attorney General (who were
responsible for civil defense and law
enforcement awards). Now the
firefighting and civil defense functions
are vested in or delegated to the
Director, FEMA, and for the purposes of
this regulation, Section 15 of the statute
authorizes the issuance of joint
regulations. The Attorney General has
concurred in the issuance by the
Director of these regulations, This
regulation change is basically
procedural and organizational, being
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caused by organizational realignments
which do not actually affect the
nomination process. Hence, the public
comment period has been set at thirty
days. This regulation is procedural and
is not subject to requirements for
environmental assessments contained in
44 CFR Part 10. It is not a major Federal
action significantly affecting the quality
of the human environment. Therefore,
no environmental impact analysis have
been made. This rule is not a major rule
within the meaning of the term in
Section 1(b), Executive Order 12291, nor,
since it involves awards to a limited
number of individuals, it is a rule which
has a significant econemic impact on a
substantial number of small entities.
Hence, no regulatory analysis have been
prepared. The information collected
requests in Sec. 150.3 have been
submitted to the Office of Management
and Budget for review under Section
3504(h) of the Paperwork Reduction Act.
Comments on this request should be
submitted to the Office of Management
and Budget, Attention: FEMA Desk
Officer, Room 3201, New Executive
Office Building, Washington, D.C. 20503.

List of Subjects in 44 CFR Part 150

Civil defense, Decorations, Medals
and awards, Firefighters, Law
enforcement officers.

Accordingly, it is proposed that Part
150 of Title 44, Code of Federal
Regulations, be revised to read as
follows:

PART 150—PUBLIC SAFETY AWARDS
TO PUBLIC SAFETY OFFICERS

Sec.

150.1
150.2
150.3
150.4
150.5
150.6
150.7

Background and purposes.
Definitions.

Nomination process.

Nomination and selection criteria.
Joint Public Safety Awards Board.
Design and procurement of awards.
Selecticn process.

1508 Presentation of awards.

150.9 Funding.

150.10 Date of submission of nominations.
Authority: Federal Fire Prevention and

Control Act of 1974, Sec. 15, 15 U.S.C. 2214;
Reorganization Plan No. 3 of 1978, 3 CFR 1978
Compilation p. 329 and E.O. 12127, dated
March 31, 1979 3 CFR 1979 Compilation p.
376,

§ 150.1 Background and purpose.

The regulations in this part are issued
under the authority of the Federal Fire
Prevention and Control Act of 1974 (the
Act) 15 U.S.C. 2201 et seq. The Act
establishes two classes of honorary
awards for public safety officers and
directs the issuance of the necessary
joint regulations by the Director of
FEMA and the Attorney General. The
functions of the Secretary of Commerce

were transferred by Reorganization Plan
No. 3 of 1978 to the Director, Federal
Emergency Management Agency. Since
initial passage of the Act, civil defense
functions which then were delegated to
the Secretary of Defense have been
delegated to the Director, Federal
Emergency Management Agency
(FEMA). Section 15 of the Act is about
to be amended to eliminate reference to
the Secretary of Defense. The Director,
FEMA, has obtained the approval of the
Attorney General to issue this regulation
to implement the statutory provisions on
behalf of FEMA and Department of
Justice.

§ 150.2 Definitions.

""Civil defense officer” (or member of
a recognized civil defense or emergency
preparedness organization) means any
individual who is assigned to and is
performing the assigned tasks of the unit
or organization which has been given a
mission under the direction or
operational control of a Civil Defense or
Emergency Preparedness Director/
Coordinator in accordance with a
Federal, State or local emergency plan
and sanctioned by the government
concerned. This also includes
emergency management officers. This
includes volunteers and paid employees
for any Governmental entity.

FEMA means the Federal Emergency
Management Agency.

“Firefighter" means a member,
regardless of rank or duties, of any
organization (including such Federal
organizations) in any State consisting of
personnel, apparatus, and equipment
which has as its purpose protecting
property and maintaining the safety and
welfare of the public from the dangers of
fire. This term includes volunteers or
paid employees. The location of any
such organization may include, but is
not limited to, a Federal installation, a
State, city, town, borough, parish,
county, fire district, rural fire district or
other special district.

“Joint Board" means the Joint Public
Safety Awards Beard established by the
Director of the Federal Emergency
Management Agency and the Attorney
General to carry out the purposes of the
Federal Fire Prevention and Control Act
of 1974,

“Law enforcement officer” means a
person involved in the control or
reduction of crime and juvenile
delinquency or enforcement of the
criminal laws. This includes, but is not
limited to, police, corrections, probation,
parole, and court officers, and Federal
civil officers in such capacities.

“Nominating official” means the head
of a Federal government department or
agency, or his delegate(s), the governor

or other head of State, or the chief
executive or executives of any general
governmental unit within any State.

“President's Award" means the
President's Award for Qutstanding
Public Safety Service, presented by the
President of the United States to public
safety officers for extraordinary valor in
the line of duty or for outstanding
contributions to public safety.

“Public safety officer"” means a person
serving a public agency with or without
compensation, as a firefighter, a civil
defense officer (or member of a
recognized civil defense or emergency
preparedness organization), or a law
enforcement officer, including a
corrections or court officer.

“Distinguished Public Safety Service
Award" means the award presented by
either the Attorney General or the
Director of FEMA to public safety
officers for distinguished service in the
field of public safety.

“State" means any State, the District
of Columbia, the Commonwealth of
Puerto Rico, the Commonwealth of the
Northern Mariana Islands, the Virgin
Islands, Guam, American Samoa, the
Trust Territory of the Pacific Islands and
any other territory or possession of the
United States.

§ 150.3 Nomination process.

(a) The Nominating Officials shall
submit their nominations for the
Outstanding or Distinguished Public
Safety Award to the executive
secretary, Joint Public Safety Awards
Board, National Emergency Training
Center, Emmitsburg, MD 21727, Copies
of all nominations shall also be
forwarded as follows:

(1) Firefighter: FEMA, Attention:
Superintendent, National Fire Academy,
Emmitsburg, MD 21727,

(2) Civil defense officer (or member of
a recognized civil defense or emergency
preparedness organization): FEMA,
ATTENTION: Superintendent,
Emergency Management Institute,
Emmitsburg, MD 21727,

(3) Law enforcement, corrections or
court officer: Assistant Attorney
General for Administration, U.S.
Department of Justice, Washington, D.C.
20530.

(b) All nominations shall be submitted
in writing in accordance with the
requirements prescribed in this section
and Sec. 150.4 at the earliest practicable
date after the performance of the act or
acts for which the nomination is made.
Nominations for each year shall be
made before November 15; any received
thereafter will be considered as having
been made for the following year.
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However, for the year 1983, nominations
may be made by April 15, 1984.

(d) Nominaticns for the President's
Award or the Distinguished Public
Safety Service Award should include
the name of the candidate, his/her
position, title and address, the public
agency served, the locale where the
candidate performs his/her duties, the
name, address and telephone number of
the nominating official, a summary
describing the outstanding contribution,
distinguished service or extraordinary
valor, and the dates relating thereto. The
description should be sufficiently
concise and specific to justify the
request for recognition of the public
safety officer through the presentation of
either of the awards. Copies of any
published factual accounts of the
nominee's accomplishment should also
be attached when available.

. (e) An annual invitation shall be
issued by the Joint Board for
nominations for the President's Award
for Outstanding Public Safety Service
and, on behalf of the Attorney General
and the Director of FEMA, for the
Distinguished Public Safety Service. The
invitation shall be issued by letter or by
notice in appropriate publications of
interest to the public safety community.
However, nominating officials need not
wait for such invitation but may
nominate at the most appropriate time
in accordance with the other provisions
of this part.

§150.4 Nomination and selection criteria.

(a) Nominations for the President's
Award or the Distinguished Public
Safety Service Award to be made by the
President shall be made on the basis of,
and in conformity with, the following
uniform criteria.

(1) President's Award. Documentation
accompanying the nomination for this
Award must indicate not only that the
nominee unquestionably meets the
standards established for the
Distinguished Public Safety Service
Award (see paragraph (a)(2) of this
section), but also deserves greater
public recognition because he/she has
demonstrated unigue qualities of
Courage, imagination or ability, which
have resulted in outstanding
contributions to the public safety.

{2) Nomination for the distinguished
Public Safety Service Awards shall
clearly show that the public safety
olficer's qualifying service or act is
nf;,rked by courage, imagination or
ability or has resulted in a significant
contribution to the public safety
accomplished through an originality of
effort which far exceeds the expected
quality of performance of the normal
duties assigned to the nominee.

-

(b) A nomination shall specify
whether it is being submitted for the
President's Award or Distinguished
Public Safety Service Award.

§ 150.5 Joint Public Safety Awards Board.

(a) A Joint Public Safety Awards
Board (Joint Board) is hereby
established to fulfill the responsibilities
of the Director of FEMA and the
Attorney General by administering the
process of nomination for the
President’s Outstanding Public Safety
Service Award and by participating in
the selection process with the Executive
Officer of the President. The Joint Board
shall consist of nine representatives
who are Federal employees and are of
appropriate rank (at or equivalent to
grades GM-14 or above). Six persons
shall be named by and represent the
Director of FEMA, and three persons
shall be named by and represent the
Attorney General. The representatives
serving on the Joint Board shall select
one of their number to act as the
chairperson.

(b) Representatives on the Joint Board
shall serve in addition to their regular
duties and without additional
compensation. Consistent with the
requirements of this part, the members
of the Joint Board shall establish the
procedures by which the selections for
the President's Outstanding Public
Safety Service Award shall be made to
assure the timely presentation of these
awards.

(c) A National Emergency Training
Center employee shall act as Executive
Secretary of the Joint Board. The
Executive Secretary shall perform such
functions as are appropriate to the
Board's responsibilities, including the
receipt of all nominations, and the
communication of nomination
information, for the purpose of receiving
comments thereon, from members of the
public safety community pursuant to
§ 150.5(e). The Executive Secretary shall
be appointed by the Associate Director,
Training and Fire Programs of FEMA.

(d) The Joint Board shall review the
nominations for the President's Award
and shall recommend to the Director,
FEMA, and the Attorney General by
February 1 of each year, those nominees
determined by it to merit consideration
for the President's Award together with
reasons therefor. The Director and the
Attorney General shall then recommend
to the President those noninees
determined by them to merit the
President's Award, together with
reasons-therefor. Recommendations for
1983 shall be submitted on or before
May 15, 1984.

(e) The Joint Board may-request that
persons representing a cross-section of

the national public safety community
comment upon nomiations made to the
Board for the President’s Outstanding
Public Safety Award. Both the request
for comments and the comments
themselves shall be made in writing,

§ 150.6 Design and procurement of
awards.

(a) The Joint Board shall consult with
the Department of the Treasury and the
Executive Office of the President in
regard to the design and procurement of
the appropriate citations and medal for
the President's Award in accordance
with applicable laws and regulations.

(b) Insofar as practical, the designs for
Distinguished Public Safety Service
Awards of FEMA and the Department of
Justice shall be coordinated so as to
avoid distinctly different recognition of
the various public safety officers.

§ 150.7 Selection process. .

(a) President's Outstanding Public
Safety Service Award. Nominations for
the President's Award shall be
reviewed, and winners selected by the
President (or his designee) in
accordance with the requirements of
§ 150.3. the criteria in § 150.4(a)(1), and
the procedures of § 150.5.

(b) Distinguished Public Safety
Service Award. Upon receipt of
nominations for this Award, the Director
of FEMA or the Attorney General shall
cause an evaluation and selection of the
nominees to be made in accordance
with the requirements of § 150.3 and the
criteria prescribed in Sec. 150.4(a)(2). In
reviewing nominations, the Attorney
General or the Director of FEMA may
request that persons representing the
relevant segment of the national public
safety community comment upon the
nomination and accompanying
documentation. Both the request for
comments and the comments themselves
shall be made in writing.

(c) Individuals nominated for the
President’'s Award who are considered
not to meet the criteria for the Award by
the Joint Board or who are not
recommended to or selected by the
President shall be automatically
considered by the appropriate authority
for nomination for the Distinguished
Public Safety Service Award.

(d) Individuals nominated for a
Distinguished Award may be considered
by the Joint Board for the President's
Outstanding Public Safety Service
Award if the Director of FEMA or
Attorney General determines that
consideration for the President's Award
is merited.
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§ 150.8 Presentation of awards.

(a) Presentation of the President’s
Award shall be made at such time, place
and circumstances as the Executive
Office of the President directs. There
shall not be more than twelve
President's Awards given oul during any
calendar year.

(b) Presentation of the Distinguished
Service Award shall be made by the
Attorney General or the Director of
FEMA or a designee at such time, place
and circumstance as the Director of
FEMA or Attorney General determines.
There is no limit on the number of these
awards made during any calendar year,

§ 150.9 Funding.

(a) President’s Outstanding Public
Safety Awards. The costs involved in
designing and striking the cast for the
medal to be presented in conjunction
with the President's Award shall be
prorated among the agencies concerned.
The cost of producing the medal and
printing the certificate shall be borne by
FEMA if the recipeint is a firefighter or a
civil defense officer. If the award
recipient is a law enforcement officer,
then such cost shall be borne by the
Department of Justice.

(b) Distinguished Award. All
expenses in connection with this Award
shall be borne by the appropriate
Agency.

§ 150.10 Date of submission of
nominations.

Nominations may only be submitted
for acts, service, or contributions
occurring within two years preceding
the November 15 cutoff date described
in § 150.3(c), above. However, for
nominations submitted in 1984 prior to
the cutoff date, nominations may be
made for acts, services or contributions
occurring on or after October 26, 1972
(two years before the effective date of
the Federal Fire Prevention and Control
Act),

Dated: March 5, 1984.

Louis O. Giuffrida,

Director.

|FR Doc. 54-8508 Filed 3-9-84:8:45 am|
BILLING CODE 6718-01-M
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Federal Register
Vol. 49, No. 49

Monday, March 12, 1984

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, commitiee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Adjudication; Public
Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463), notice is
hereby given of a meeting of the
Committee on Adjudication of the
Administrative Conference of the United
States, to be held at 10:00 a.m., Friday,
March 23, 1984, at the offices of the
Administrative Conference of the United
States, 2120 L Street, NW, Suite 500,
Washington, D.C. :

The agenda will include (1)
consideration of revised report and
recommendation on administration of
the Government in the Sunshine Act; (2)
further consideration of Professor
Rosenblum’s report on standards and
controls for administrative law judge
performance.

Attendance is open to the interested
public, but limited to the space
available. Persons wishing to attend .
should notify the Office of the Chairman
of the Administrative Conference at
least two days prior to the meeting. The
committee chairman, if she deems if
appropriate, may permit members of the
public to present oral statements at the
Meeting; any member of the public may
file a written statement with the
Committee before, during or after the
meeting,

For further information concerning
this meeting, contact Richard K. Berg,
Office of the Chairman, Administrative
Conference of the United States, 2120 L
Street, NW., Suite 500, Washington, D.C.
20037. (Telephone: 202-254-7020.)
Minutes of the meeting will be available
on request.

Dated: March 8, 1984,
Richard K. Berg,
General Counsel.
[FR Doc. B4-6554 Filed 3-8-84; 8:45 am|
BILLING CODE &110-01-M

DEPARTMENT OF AGRICULTURE
Soil Conservation Service

Upper Sand Creek Watershed, Idaho;
Environmental impact

AGENCY: Soil Conservation Service,
USDA.

AcTION: Notice of a Finding of No
Significant Impact.

SUMMARY: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Upper Sand Creek Watershed,
Bonneville County, Idaho.

FOR FURTHER INFORMATION CONTACT:
Stanley N. Hobson, State
Conservationist, Soil Conservation
Service, 304 North 8th Street, Rm, 345,
Boise, Idaho 83702, telephone (208) 334~
1601.

SUPPLEMENTARY INFORMATION: The 3
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Mr. Stanley N. Hobson, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The project concerns a plan for land
treatment to protect the quality of the
land resource, reduce severe erosion on
non-irrigated cropland and reduce
sediment damage. The planned works of

.improvement include conservation

practices such as conservation tillage
systems, permanent vegetation and
terraces.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and

interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the address on
the previous page. Basic data developed
during the environmental assessment
are on file and may be reviewed by
contacting Mr. Stanley N. Hobson.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

(Catalog of Federal Domestic Assistance

Program No, 10.904, Watershed Protection

and Flood Prevention Program. Office of

Management and Budget Circular A-95

regarding State and local clearinghouse

review of Federal and federally assisted

programs and projects is applicable)
Dated: February 27, 1984,

Stanley N. Hobson,

State Conservationist.

[FR Doc. 84-8530 Filed 3-9-84; 8:45 am|

BILLING CODE 3410-16-

CIVIL AERONAUTICS BOARD
[Docket 42028]

Alfonso Airways & Export, Inc., Fitness
Investigation; Assignment of
Proceeding

This proceeding has been assigned to
Administrative Law Judge William A.
Kane, Jr. Future communications should
be addressed to him.

Dated: Washington, D.C., March 6, 1984,
Elias C, Rodriguez,

Chief Administrative Law Judge.
[FR Doc. 84-8502 Filed 3-6-84; 8:45 am|
BILLING CODE 8320-01-M

[Order 84-3-13; Docket 42028]

Order Instituting the Alfonso Airways
& Export, Fitness Investigation and To
Show Cause

AGENCY: Civil Aeronautics Board.
ACTION: Notice.

SUMMARY: The Board is instituting an
investigation to determine the fitness of
Alfonso Airways & Export, Inc. to
engage in scheduled interstate,
overseas, and foreign (United States-
Costa Rica/Dominican Republic) air
transportation of persons, property, and
mail. The order also directs interested
persons to show cause why Alfonso
Airways' request for Tampa-Cancun
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scheduled authority should not be
granted. If the carrier meets the
citizenship requirement of section
101(186) of the Act, is otherwise found fit,
and the Board makes final its tentative
findings, it will receive certificates of
public convenience and necessity
authorizing such air transportation.

DATES: Applications, motions to
consolidate, petitions for leave to
intervene, and all other pleadings,
including requests for additional
evidence, shall be filed with the Board
in Docket 42028 by March 21, 1984.

ADDRESSES: All pleadings should be
filed in the Docket Section, Civil
Aeronautics Board, Washington, D.C.
20428 in Docket 42028, Alfonso Airways
& Export, Inc. Fitness Investigation.

In addition copies of such filings
should be served on: Alfonso Airways &
Export, Inc., all certificated U.S. carriers,
the Mayors and Airport Managers of

Miami and Tampa, Florida, the United
States Departments of State and
Transportation, and the Ambassadors of
Mexico, Costa Rica, and the Dominican
Republic in Washington, D.C.

Service will also be required on any
other persons filing petitions.

FOR FURTHER INFORMATION CONTACT:
Ronald A. Brown, Bureau of
International Aviation, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428,
(202) 673-5203.

SUPPLEMENTARY INFORMATION: The
complete text of Order 84-3-13 is
available from our Distribution Section,
Room 100, 1825 Connecticut Avenue,
NW., Washington, D.C. 20428. Persons
outside the metropolitan area may send
a postcard request for Order 84-3-13 to
that address.

By the Civil Aeronautics Board: March 1,
1984.

Phyllis T. Kaylor,

Secretary.

[FR Doc. 84-8590 Filed 3-0-84; 8:45 am]
BILLING CODE 8320-01-M

Applications for Certificates of Public
Convenience and Necessity and
Foreign Air Carrier Permits Filed under
Subpart Q of the Board’s Procedural
Regulations (See, 14 CFR 302.1701 et
seq.); Week Ended March 2, 1584

Subpart Q Applications

The due date for answers, conforming
application, or motions to modify scope
are set forth below for each application.
Following the answer period the board
may process the application by
expedited procedures. Such procedures
may consist of the adoption of a show-
cause order, a tentative order, or in
appropriate cases a final order without
further proceedings.

Date filed Docket

Description

Feb 27, 1984 42017

Feb, 29, 1964 42023

Do, 42024

Mar. 1, 1984 42025

4!952

Mar. 1, 1984 41736

Board's Proced:
the following routas

Betwaen a point or points in Japan, the i

Pr

Meddeilin.
Conforming Applications, Mations to Modify Scope and Answers may be filed by March 26, 1884,

Nippon Cargo Airfines Co,, Ltd, c/o James L Devall, Zuckert, Scoutt, Rasenberger & Johnson, 888 17th Street. N.W., Suite 600,
Washlngton DczoooeAppbcaﬁonolepponCargthnesCo Lid. pursuant to Section 402 of the Act and Subpart Q of the
quests a foreign air carrier permit to engage in foreign air transportation of property and mail o0

Conner Air Lines, Inc, c/o Hamy A. Bowen, Bowen &nd Atkin, Suite 350, 2020 K Street, NW,, Washington, D.C. 20006.
Application of Conner Air Lines, Inc. pursuant to Section 401 of the Act and Subpart Q of the Board's Procedural Regulations
veques!sanamendmenlwmmﬁaemaumoﬂzmgmddedmovevF!outeZli’JnoM'orC-o‘onmltmewwMW
the terminal point Barranquillo, it will describe the Colombia authorization as the co-terminals B tie, Cali, C and

quitie, g

Between a point or points In Japan and the coterminal points San Francisco, California, and New York, New York.

point Anch

ge, Alaska, and the terminal point New York, New York.

Jations for

NCA also requests authority to engage in charter foreign air transportation of property and mail, subject 1o the rules and conditions of
the Board's Economic Regulations. Anwers may be filed by March 28, 1984,

Alaska Airlines, Inc., c/o Marshall S. Sinick, Fisher & Sinick, Suite 440, 2020 K Street, N.W. Washington, D.C. 20006.
Application of Alaska Airlines, Inc. pursuant to Section 401 of the Act and Subpart Q of the Board's Procedural Regulations request
the Board 1o issue it a certificate of publc convenience and necessity authorizing service betwoen Las Vegas, Nevada, on the one
hand, and Calgary, Alberta and Edmonion, Alberta, on the other, including permissive authority to serve Sait Lake City, Utah as an
intermediate point.

Answers may be filed by March 12, 1984,

American Airlines, Inc,, P.O. Box 61618, DFW Arport, Texas 75261,
Appilication of American Airines, Inc. pursuant 10 Section 401 of the Act and Subpart Q of the Board's Procedural Regulations
requests the Board 1o issue it a certificate authorizing it to engage in foreign air transportation of persons, property and mail
betwsen a point or points in Puerto Rico and a point or points in Venezuela. -
thm International Aitines, Inc., c/o James M. Burger, Shaw, Pittman, Potts-& Trowbridge, 1800 M Street N.W., Washington, 0.C

Supp!emnlmmeApphcawns of Flight International Airines, Inc.
Answers may be filed by March 28, 1984,

Eastern Air Lines, Inc., 1030-15th Street, N.W., Washington, D.C. 20005. 4
M\eﬂdmonlNo 1wmwmmmsmmmmwmmsmmmmwmswpmcdmm:
of its certificate of public convenience and necessity for Roule 59 so as 1o authorize sevice
be!woennpo«novpomnm?umonsooam-podmorpoh!smvm

Phyllis T. Kayor,

Secrelary.

[FR Doc. 84-8588 Filed 3-8-84; 8:45 am)|
BILLING CQDE §320-01-M

[Order 84-3-29]

Application of Caribbean Air Services,
Inc. for Unused Authority Under
Section 401(d)(5)(D); Order To Show
Cause Order

AGENCY: Civil Aeronautics Board.

ACTION: Notice.

" SUMMARY: The Board is proposing to

find Caribbean Air Services, Inc. fit,
willing and able to operate all-cargo
service in the San Juan, Puerto Rico-St.
Croix, Virgin Islands and San Juan-St.
Thomas, Virgin Islands markets.

DATES: Objections: All interested
persons having objections to the Board's
tentative findings and conclusion shall
file, and serve upon all persons listed
below no later than March 27, 1984, a
statement of objections, together with a
summary of testimony, statistical data.
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and other material expected to be relied
upon to support the objections.

ADDRESSES: Responses shall be filed in
Docket 41281 and should be addressed
to the Docket Section, Civil Aeronautics
Board, Washington, D.C. 20428, and
should be served upon Caribbean Air
Services, Inc. the mayors and airport
managers of San Juan, Puerto Rico, St.
Croix and St. Thomas, U.S. Virgin
Islands, the Federal Aviation Act, and
the U.S. Postal Service,

FOR FURTHER INFORMATION CONTACT:
Phyllis Solomon, Bureau of Domestic
Aviation, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428, (202) 673-5340.
SUPPLEMENTARY INFORMATION: The
complete text of Order 84-3-29 is
available from our Distribution Section,
Room 100, 1825 Connecticut Avenue,
N.W., Washingon, D.C. 20428. Person's
outside the metropolitian area may send
a postcard request for Order 84-3-29 to
that address.

By the Civil Aeronautics Board: March 6,
1984.
Phyllis T. Kaylor,
Secretary.
|FR Doc. 84-8589 Filed 3-0-84: 8:45 am)
BILLING CODE 6320-01-M

[Docket 41989]

United States-Dublin Route
Proceeding; Prehearing Conference

Notice is hereby given that a
prehearing conference in the above
titled matter is assigned to be held on
April 18, 1984, at 10:00 a.m. (local time),
in Room 1027, Universal Building, 1825
Connecticut Avenue, N.W., Washington,
D.C., before the undersigned.

In order to facilitate the conduct of the
conference. Parties including the Bureau
of International Aviation, are instructed
to submit one copy to each party and
four copies to the Judge of: (1) Proposed
slatements of issues; (2) proposed
stipulations; (3) proposed requests for
additional information and evidence; (4)
statements of positions; and (5)
broposed procedural dates. The
Bureau's material shall be submitted on
or before March 27, 1984, and that of the
other parties on or before April 10, 1984

Dated at Washington, D.C., March 5, 1984.
William A. Kane, Jr.,

Administrative Law Judge,
[FR Doc, 84-6591 Filed 3-0-84; 8:45 am|
BILLING CODE 6320-01-M

COMMISSION ON CIVIL RIGHTS

Wisconsin Advisory Committee;
Agenda and Notice of Public Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a meeting of the Wisconsin
Advisory Committee to the Commission
will convene at 6:00 p.m. and will end at
9:00 p.m., on March 28, 1984, at the
Wisconsin Memorial Union, 800
Langdon, Madison, Wisconsin 53706.
The purpose of the meeting is to review
the status of current projects and
discuss plans for future studies.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact the
Chairperson, Herbert Hill, at (608) 263-
2330 or the Midwestern Regional Office
at (312) 353-7479.

The meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., March 7, 1984.
John L Binkley,
Advisory Committee Management Office.

[FR Doc, 84-8575 Filed 3-9-84; 8:45 am)
BILLING CODE 8335-01-M

DEPARTMENT OF COMMERCE

President’'s Commission on Industrial
Competitiveness

AGENCY: Office of Economic Affairs,
Commerce.

ACTION: Notice of meeting.

SUMMARY: This notice announces the
forthcoming meeting of the Committee
on International Trade and Marketing, a
subcommittee of the President’s
Commission on Industrial
Competitiveness (Commission). The
Commission was established by
Executive Order 12428 on June 28, 1983
and its charter was approved on August
23, 1883. The Commission shall review
means of increasing the long-term
competitiveness of United States
industries at home and abroad, with
particular emphasis on high technology,
and provide appropriate advice to the
President through the Cabinet Council
on Commerce and Trade and the
Department of Commerce.
TIME AND PLACE: Monday, April 2, 1984,
11:00 am—>5:00 pm, O'Hare Hilton, Room
2048, O’Hare International Airport,
Chicago, linois.

Public Participation: The meeting will
be open to public attendance. A limited

number of seats will be available for the
public on a first-come, first-served basis.

FOR FURTHER INFORMATION CONTACT:

J. Paul Royston, President's Commission
on Industrial Competitiveness, 736
Jackson Place, N.W., Washington, DC
205083, telephone: 202-395-4527 on
substantive issues or Marilyn
McLennan, Chief, Information
Management Division, 202-377-4217, on
issues regarding administration of the
Commission.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to discuss
trade reorganization, trade law reform,
Domestic International Sales
Corporation/Foreign Sales Corporation
(DISC/FSC), dollar/foreign exchange
value and export promotion proposals.

Dated: March 7, 1984.
Egils Milbergs,

Executive Director, President's Commission
on Industrial Compelitiveness.

[FR Doc. 84-8573 Filed 3-9-84; 8:45 am|
BILLING CODE 3510-18-M

Foreign-Trade Zones Board

[Docket No. 6-84]

Foreign-Trade Zone 53, Rogers
County, Oklahoma; Application for
Subzone at Steel Tube Plant of Tubular
Corporation of America in Muskogee,
Oklahoma

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the City of Tulsa-Rogers
County Port Authority (Port Authority),
grantee of Foreign-Tradé Zone 53 in
Tulsa, requesting special-purpose
subzone status for the steel tube
manufacturing plant of Tubular
Corporation of America, Inc. (TCA), in
Muskogee, Oklahoma, some 40 miles
from the Tulsa Customs port of entry.
The application was submitted pursuant
to the provisions of the Foreign-Trade
Zones Act, as amended (19 USC 81a-
81u), and the regulations of the Board
(15 CFR Part 400), It was formally filed
on March 2, 1984. The applicant is
authorized to make this proposal under
Section 1106(g) of Title 82, Oklahoma
Statutes. The question of adjacency is
being reviewed by the Customs Service.

On December 7, 1979, the Port
Authority was authorized by the Board
to establish a foreign-trade zone project
in the Tulsa area (Board Order 151, 44
FR 76382, 12/26/79). The project covers
112 acres within the 2000-port terminal
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and industrial park complex of the Tulsa
Port of Catoosa in Rogers County. It is
operated as part of the Port Authority's
terminal operations.

The proposed subzone will be located
at TCA's facilities, One Port Place, in
the Port of Muskogee Industrial Park,
Muskogee. The subzone request is for
197 acres which includes 42 acres the
company is currently leasing and an
adjacent 155 acres on which TCA has a
lease option. TCA is in the business of
manufacturing oil country steel tubular
goods with outer diameters of 2% inches
to 10% inches, which are used as oil
well casing and tubing, and oil and gas
drill pipe. After purchasing semi-
finished tubular shells, the company
processes them into high quality tubing
by heat-treating, upsetting, threading,
and adding a domestically sourced
coupling unit. The products are then
tested and certified on the premises by
an independent firm, Muskogee
Inspection Company. Company plans
call for an expansion of its product line
to include tubular goods up to 13%
inches in outer diameter, and an
expansion of annual plant capacity from
180,000 to 300,000 tons.

Zone procedures would allow TCA to
defer duty until the finished products
are shipped. Duty payments are a
significant cost factor because the rates
for both semi-finished and finished
tubular goods range from 0.5 to over 12
percent and the goods can remain in
inventory up to six months. The zone-
related savings would help the company
better compete with imported, finished
tubular goods, which captured half the
U.S. market in 1982, and encourage the
company to proceed with expansion
plans that would add some 300
employees to the current workforce of
300.

In accordance with the Board's
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: Dennis Puccinelli
(Chairman), Foreign-Trade Zones Staff,
U.S. Department of Commerce,
Washington, D.C. 20230; Donald Gough,
Deputy Assistant Regional
Commissioner, U.S. Customs Service,
Southwest Region, 5850 San Felipe
Street, Houston, TX 77057; and Colonel
Franklin T, Tilton, District Engineeer,
U.S. Army Engineer District Tulsa, P.O.
Box 61, Tulsa, OK 74121,

Comments concerning the proposed
subzone are invited in writing from
interested persons and organizations.
They should be addressed to the Board's
Executive Secretary at the address
below and postmarked on or before
April 6 1984

A copy of the application is available
for public inspection at each of the
following locations:

Port Director's Office,

U.S. Customs Service,

Tulsa International Airport,

Tulsa, Oklahoma 74115

Office of the Executive Secretary,
Foreign-Trade Zones Board,

U.S. Department of Commerce, Room

1872,
14th and Pennsylvania, NW.,
Washington, D.C. 20230.

Dated: March 7, 1984.
John J. Da Ponte, Jr.,
Executive Secretary.

[FR Doc. B4-8569 Filed 3-9-84; 8:45 am|
BILLING CODE 3510-DS-M

[Docket No. 7-84]

Foreign-Trade Zone 50, Long Beach,
California; Application for Subzone for
the Shipyard of National Stee!l and
Shipbuilding Co.

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Board of Harbor
Commissioners of the City of Long
Beach (BHC), grantee of Foreign-Trade
Zone 50 in Long Beach, requesting
special-purpose subzone status for the
shipyard of National Steel and
Shipbuilding Company in San Diego,
California, within the San Diego
Customs port of entry. The application
was submitted pursuant to the
provisions of the Foreign-Trade Zones
Act, as amended (19 USC 81a-81u), and
the regulation of the Board (15 CFR Part
400). It was formally filed on March 6,
1984. The applicant is authorized to
make this proposal under Sections 6300—
6305 of the Government Code of
California.

On September 14, 1979, the Board
authorized BHC to establish a foreign-
trade zone in the Los Angeles-Long
Beach area (Board Order 147, 44 FR
55919, 9/28/79). The general-purpose
zone is located on a 10-acre parcel in an
industrial park in the Northwest part of
the City.

The proposed subzone is for the
shipyard of National Steel and
Shipbuilding Company NASSCO), a
wholly-owned subsidiary of Morrison-
Knudsen Company. The NASSCO
shipyard covers 126 acres, including 54
acres of water, on San Diego Bay. It is
one of ten major oceangoing vessel
construction facilities in the United
States. The facility currently has orders
for the conversion of 3 Maritime
Prepositioning (TAKX) vessels to be
leased to the Navy; the conversion of 3
TAKR-X Fast Logistic Ships for the

Navy; and construction of 2 TAH 19
hospital ships for the Navy. It alsa
performs repair work and constructs
offshore oil facilities: Certain
components used in the conversion or
construction of these vessels will be
purchased from abroad. These include
cranes, doors, vehicle deck panels,
helicopter decks, and air mixing
systems. Other components that may be
imported in the future include anchors,
stern frame assemblies, diesel engines,
life boats, ladders, gears, winches,
valves, coolers and consoles.

Zone procedures will help NASSCO to
reduce costs on its current orders and to
compete internationally on bids for
other projects. The benefits are related
to the fact that most of the components
are subject to significant duties, and that
the finished products, as oceangoing
vessels, are duty-free.

In accordance with the Board’s
regulations, an examiners committee
has been appointed to investigate the
application and report to the Board. The
committee consists of: John ]. Da Ponte,
Jr. (Chairman), Director, Foreign-Trade
Zones Staff, U.S. Department of
Commerce, Washington, D.C. 20230;
Allan ] Rappoport, District Director, U.S.
Customs Service, Pacific Region, 880
Front Street, Room 5-S-9, San Diego, CA
92188; and Colonel Paul W. Taylor,
District Engineer, U.S. Army Engineer
District Los Angeles, P.O. Box 2711, Los
Angeles, CA 90053.

Comments concerning the proposed
subzone are invited in writing from
interested persons and organizations.
They should be addressed to the Board's
Executive Secretary at the address
below and postmarked on or before
April 12, 1984.

A copy of the application is available
for public inspection at each of the
following locations:

U.S. Dept. of Commerce Satellite Office,
P.O. Box 81404,

3165 Pacific Highway,

San Diego, CA 92138.

Office of the Executive Secretary,
Foreign-Trade Zones Board,

U.S. Department of Commerce, Room

1872,
14th and Pennsylvania, NW.,
Washington, D.C. 20230.

Dated: March 7, 1984.
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 84-8550 Filed 3-9-84: 8:45 am|
BILLING CODE 3510-DS-M
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Minority Business Development
Agency

Minority Business Development
Center (MBDC); Solicitation of
Applications; Washington/Oregon

AGeNCY: Department of Commerce,
AcTiON: Notice.

SUMMARY: The Minority Business
Development Agency (MBDA)
announces that it is soliciting
applications under its Minority Business
Development Center (MBDC) program to
operate one project for a 10-month

period in the following location;

Washington/Oregon—~Project I. D. Number

10-10-84010-01
Basic MBDA tributh $120,418
§CS contribution. 12,042
Total Federal contribution. 132,458
Minimum cost sharnng ibution 23,375
Minimum total Project COBL ... imiimimiainsnis $155,833

Start and end date: July 1, 1984 o April 30, 1985,

Applications shall be required to
contribute at least 15% of the total
program cost through Non-Federal
funds. Cost sharing contributions can be
in the form of cash contributions, fee for
services.or in-kind contributions.

Closing Date: April 9, 1984.

ADDRESS: Minority Business
Development Agency, U.S. Department
of Commerce, 450 Golden Gate Avenue,
Box 36114, San Francisco, California
84102.

FOR FURTHER INFORMATION CONTACT:
Ms. Liz Embry at (415) 556-6733.
SUPPLEMENTARY INFORMATION:

A. Scope and Purpose of this
Announcement

Executive Order 11625 authorizes
MBDA to fund projects which will
provide technical and management
assistance to eligible clients in areas
related to the establishment and
operation of businesses. The MBDC
program is specifically designed to
assist those minority businesses that
have the highest potential for success. In
order to accomplish this, MBDA
supports MBDC programs that can:
Coordinate and broker public and
Private sector resources on behalf of
minority individuals and firms; offer
them a full range of management and
technical assistance; and serve as a
conduit through which and from which
information and assistance to and about
Minority businesses are funneled.

B. Eligible Applicants

_ Awards shall be open to all
individuals, non-profit organizations,

for-profit firms, local and state
governments, American Indian tribes
and educational institutions.

C. Evalutation Process

All proposals received as a result of
this announcement will be evaluated by
a MBDA review panel.

D. Evaluation Criteria for Minority
Business Development Center
Applications

The evaluation criteria is designed to
facilitate an objective evaluation of
competitive applications for the
Minority Business Development Center
program.

MBDA reserves the right to reject any
or all applications, including the
application receiving the highest
evaluation, and will exercise this right
when it is determined that it is in the
best interest of the Government to do so
(e.g., the apparent successful applicant
has serious unresolved audit issues from
current or previous grants, contracts or
cooperative agreements with an agency
of the Federal Government).

Evaluation of proposals will employ
the following criteria:

1. Capability and Experience of Firm/
Staff—provide information that
demonstrates the organization's
capabilities and prior experiences in
addressing the needs of minority
business individuals and firms. Provide
information that demonstrates the staff's
capabilities and prior experiences in
providing management and technical
assistance to minority individuals and
firms. Indicate previous experience in
MBE community to be served in terms
of: inventorying resources and
opportunities; the brokering thereof; and
providing management and technical
assistance,

The following are key factors to be
considered in this section:

Firm

—The organization's receptivity in the
MBE community to be served, i.e.,
business contacts in the public and
private sector; leadership
responsibilities; and experience in
assisting MBE business persons and
firms. (References from clients
assisted are pertinent.)

—Background credentials and
references for the owners of the
organization and a capability
statement of what the organization
can do.

—Knowledge of the geographic area to
be served in terms of the needs of
minority businesses and past ongoing
relationships with local, public and
private—entities that can possibly
enhance the BDC program effort—i.e,,

Chambers of Commerce, trade
associations, venture capital
organizations, banks, SBA, HUD,
state, city and county government
agencies, etc.

Staff

—List personnel to be used. Indicate
their salaries, educational level and
previous experience. Provide resumes
for all professional staff personnel.

—Demonstrate competence among staff
to effectuate mergers, acquisitions,
spin-offs and joint-ventures.

—Provide organizational chart, job
descriptions and qualification
standards involving all professional
staff persons to be utilized on the
project.

—If any contractors are to be utilized,
identify and indicate areas and level
of experience. Primary consideration
will be given to inhouse capability.
Note.—All contracting proposed should be

in accordance with procurement standards in

Attachment O of OMB Circulars A-110 or A-
102,

1. Techniques and Methodology—
specify plans for achieving the goals and
objectives of the project. This section
should be developed by using the
outline of the Work Requirements and
the MBDC responsibilities as guides and
will become part of the award
document. Include start-up plan and
example of work plan format. Fully
explain the procedures for: outreach,
screening, assisting and monitoring
clients; maintaining the profile inventory
of minority businesses; and brokering of
new business ownership, market and
capital opportunities and prevention of
business failures. In summary, address
how, when and where work will be done
and by whom. Include level of
performance.

11l Resources—address technical and
administrative resources, i.e., computer
facilities, voluntary staff time and space;
and financial resources in terms of
meeting MBDA's 15% cost-sharing
requirement and including a fee for
services for assistance provided clients,
A fee for services in the amount of 10%
of the cost of assistance will be charged
to all clients receiving management and
technical assistance,

Cost-sharing is that portion of project
costs not borne by the Federal
Government. The composition and
amount of cost-sharing are key factors
that will be considered in determining
the merit of this section. The cost
sharing requirement can be met through
the following order of priority: (1) cash
contributions; (2) fee for services; and
(3) in-kind contributions.
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A. Cash contribution—means cash
that is contributed or donated by the
recipient, and other Non-Federal
sources, i.e., public agencies and
institutions, private organizations,
corporations and individuals.

B. Fee for services—is a charge to a
client for agsistance provided by the
MBDC for M&TA and/or SCS.

C. In-Kind contribution—represents
the value of non-cash contributions
provided by the recipient and other
Non-Federal sources. The order of
priority for in-kind contributions are:
high technology systems to be utilized to
achieve program objectives; top level
staff personnel and real and personal
property donated by other public
agencies, institutions and private
organizations. Property purchased with
Federal funds will not be considered as
the recipient's in-kind contribution.
Under no circumstances can the in-kind
contribution exceed 50% of the total
Non-Federal contribution.

IV. Costs—demonstrate in narrative
format that costs being proposed will
give the minority business client and the
government the most effective program
possible in terms of quality, quantity,
timeliness and efficiency.

Include the principal costs involved
for achieving work plan under
Cooperative Agreement by completing
Part IlI—the Budget Information Section
of the Request for Application.

Provide cost-sharing plan information
in terms of methodology and format for
billing the costs of management and
technical assistance and specialized
consulting services to clients.

Total project cost will be evaluated in
terms of:

Clear explanations of all expenditures
proposed, and

The extent to which the applicant can
leverage Federal program funds and
operate with economy and efficiency.

In conclusion, the applicant's schedule
for start of the MBDC operation should
be included in Part IL. Part II will be
known as the applicant’s plan of
operation and will be incorporated into
the Cooperative Agreement Award.

A detailed justification of all proposed
costs is required for Part 11l and each
item must be fully explained.

The failure to supply information in
any given category of the criteria will
result in the application being
considered non-responsive and dropped
from competitive review.

All information submitted is subject to
verification by MBDA.

E. Disposition of Proposals

Notification of awards will be made
‘by the Grants Officer, U.S. Department
of Commerce (DOC). Organizations

whose proposals are unsuccessful will
be advised by MBDA, DOC.

F. Proposal Instructions and Forms

Questions concerning the preceding
information, copies of application forms,
and applicable regulations can be
obtained at the above address.

Nothing in this solicitation shall be
construed as committing MBDA to
divide available funds among all
qualified applicants.

G. Pre-Application Conference

A pre-application conference to assist
all interested applicants will be held at
the following address and time:

San Francisco, Minority Business
Development Agency, U.S.
Department of Commerce, 450 Golden
Gate Avenue, Room 13029, San
Francisco, California 94102, Mareh 23,
1984, at 10:00 A.M.

(11.800 Minority Business Development—

Catalog of Federal Domestic Assistance)
Dated: March 5, 1984.

Xavier Mena,

Regional Director.

[FR Doc. 84-6508 Filed 3-6-84; 8:45 am] _
BILLING CODE 3510-21-M

National Bureau of Standards

National Fire Codes; Request for
Proposals for Revision of Standards

AGENCY: National Bureau of Standards,
DOC.

ACTION: Notice of request for proposals.

suMMARY: The National Fire Protection
Association (NFPA) proposes to revise
some of its fire safety standards and
requests proposals from the public to
amend existing NFPA fire safety
standards. The purpose of this request is
to increase public participation in the
system used by NFPA to develop its
standards. The publication of this notice
of request for proposals by the National
Bureau of Standards (NBS) on behalf of
NFPA is being undertaken as a public
service; NBS does not necessarily
endorse, approve, or recommend any of
the standards referenced in the notice.

DATES: Interested persons may submit
proposals on or before the dates listed
with the standards.

ADDRESS: Secretary, Standards Couneil,
NFPA, Batterymarch Park, Quincy,
Massachusetts 02269.

FOR FURTHER INFORMATION CONTACT:
Secretary, Standards Council, at above
address (617) 770-3000.

SUPPLEMENTARY INFORMATION:
Background

The National Fire Protection
Association (NFPA) develops fire safety
standards which are known collectively
as the National Fire Codes. Federal
agencies frequently use these standards
as the basis for developing Federal
regulations concerning fire safety. Often,
the Office of the Federal Register
approves the incorporation by reference
of these standards under 5 U.S.C. 552(a)
and 1 CFR Part 51.

Request for Proposals

Interested persons may submit
amendmerts, supported by written data,
views, or arguments to Secretary,
Standards Council, NFPA, Batterymarch
Park, Quincy, Massachusetts 02269.
Each person who submits a proposal
must include his or her name and
address, must identify the notice, and
must give reasons for the proposal. The
NFPA will consider any proposal that it
receives on or before the date listed
with the standard.

The NFPA will publish a copy of each
written proposal that it receives and the
disposition of each proposal by the
NFPA Committee as the Technical
Committee Report. The NFPA will send
a copy of the Technical Committee
Report to each person who submits a
proposal.

Dated: March 2, 1984.

Ernest Ambler,
Director, National Bureau of Standards.
Committees Soliciting Proposals

The following Committees are
planning to meet to begin preparation of
their respective reports. In accordance
with the Regulations Governing
Committee Projects, Committees are
now accepting proposals for
recommendations on document content
on the documents listed below.,
Proposals received by the closing date
indicated will be acted on by the
Committee, and that action will be
published in the Committee's Report.

ATOMIC ENERGY: NFPA 801- July 13,
1980, Facilities Handling Ra-  1984.
dioactive Materials.

BUILDING CONSTRUCTION:

NFPA B80A-1980, Protection July 13,
of Buildings from Exterior  1984.
Fire Exposure.

Proposed NFPA 90S, Me-
chanical Smoke Control
Systems.

NFPA 204M-1882,
and Heat Venting.

NFPA 205MT-1973, Plastics
in Building Construction.

NFPA 241-1980, Safeguard-
ing Construction and Dem-
olition Operations.

(Open).

Smoke (Open).
(Open).

July 13,
1984.
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CHEMICALS AND EXPLOSIVES:
NFPA 40-1982, Cellulose Ni-
trate Motion Picture Film.
NFPA 40E-1981, Pyroxylin

Plastic,
NFPA 43A-1980; Liquid and
Solid Oxidizing Materials.
Proposed NFPA 43B, Organic
Peroxide.

NFPA 43C-1980, Gaseous
Oxidizing Materials.

NFPA 43D-1980, Pesticides
in Portable Containers.

NFPA 45-1982, Laboratories
Using Chemicals.

NFPA 490-1980, Ammonium
Nitrate.

NFPA 495-1982,
Materials,

NFPA 498-1982, Explosives
Motor Vehicle Terminals.

Explosive

COMBUSTIBLE METALS:
NFPA 48-1881, Magnesium

NFPA 482-1982, Zirconium

NFPA 481-1982, Titanium

DRY CHEMICAL EXTINGUISHING
SVSTEMS: Proposed NFPA
17A, Liguid Agent Extin-
guishing Systems for Fire
Protection.

DUST EXPLOSION HAZARDS:
NFPA 65-1980, Processing
and Finishing of Alumi-
num.
NFPA 651-1980, Manufacture
of Aluminum or Magne-
sium Powder.

FIRE REPORTING:

NFPA  801-1981, Uniform
Coding for Fire Protection.

NFPA 902M-1981, Fire Re-
perting  Field Incident
Manual.

NFPA 903M-1981, Property
Survey Manual.

NFPA 904M-1981, Fire Re-
porting Investigative
Report Manual.

FIRE SERVICE TRAINING:
Proposéd NFPA 1403, Live
Fire Evolutions for Train-
ing Purposes.
NFPA 1410-1979, Initial Fire
Attack.

FOAM:

NFPA 111983, Low Expan-
sion and Combined Agent
Systems.

NFPA 11A-1983, High Ex-
pansion Foam Systems,

NFPA  11C-1980, Mobile
Foam Apparatus.

NFPA 18-1979,
Agents,

HALOGENATED FIRE EXTIN-

GUISHING AGENT SYSTEMS:

NFPA 12C-T-1983, Halon

2402,

Wetting

July 13,
1964.

July 13,
1984.

June 15,
1984.

June 15,

INDUSTRIAL AND
GASES:

NFPA 51-1983, Oxygen-Fuel
Gas Welding and Cutting
and Allied Processes.

NFPA 56F-1983, Nonflamma-
ble Medical Gas Systems.

LIQUEFIED PETROLEUM GASES:
NFPA 58-1983, Storage and
Handling of Liquefied Petro-
leum Gases.

LOSS PREVENTION PROCEDURES
AND PRACTICES:

NFPA 27-1981, Organization,
Training and Equipment of
Private Fire Brigades.

NFPA 601-1981, Guard Serv-
Ice in Fire Loss Prevention.

NFPA 601A-1981, Guard Op-
erations in Fire Loss Pre-
vention.

MARINE FIRE PROTECTION:
NFPA 303-1984, Marinas and
Boatyards.

MINING FACILITIES: Proposed
NFPA 123, Underground
Coal Mines.

MOTOR VEHICLE AND MIGHWAY
FIRE PROTECTION: NFPA 502~
1981, Fire Protection for Lim-
ited Access Highways, Tun-
nels, Bridges, Elevated Road-
ways, and Air-Right Struc-
tures.

PYROTECHNICS:

NFPA 1121L-1982, Model
State Fireworks Law.

NFPA 1122-1982, Code for
Unmanned Rockets.

NFPA 1123-1982, Public Dis-
play of Fireworks.

STORAGE: NFPA 231C-1980,
Rack Storage of Materials.

WATER EXTINGUISHING SYS-
TEMS:

NFPA 14-1982, Standpipe
and Hose Systems.

NFPA 16-1980, Foam Water
Sprinkler and Spray Sys-
tems.

NFPA 16A-1983, Closed-
Head Foam Waler Sprin-
kler Systems.

NFPA 20-1982, Fire Pumps

MEDICAL

July 1, 1985.
July 1, 1985,
July 1, 1985,

{Open).

(Open).

(Open).

(Open).

{Open).

{FR Doc. 84-8350 Filed 3-6-84; 8:45 am|]
BILLING CODE 3510-13-M

National Oceanic and Atmospheric
Administration

Bolt Beranek and Newman, Inc.;
Issuance of Permit To Take
Endangered Species

On January 16, 1984, Notice was
published in the Federal Register (49 FR
1927) that an application had been filed
with the National Marine Fisheries
Service by Bolt Beranek and Newman,
Inc., 10 Moulton Street, Cambridge,
Massachusetts 02238, for a Scientific

Research and Scientific Purposes Permit
to take Humpback whales by
harassment.

Notice is hereby given that on March
5, 1984, the National Marine Fisheries
Service issued a Scientific Research and
Scientific Purposes Permit as authorized
by the provisions of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361~
1407) and the Endangered Species Act of
1973 (16 U.S.C. 1531~1543), to Bolt
Beranek and Newman, Inc., subject to
certain conditions set forth therein.

Issuance of this Permit as required by
the Endangered Species Act of 1973 is
based on a finding that such Permit: (1)
Was applied for in good faith; (2) will
not operate to the disadvantage of the
endangered species which are the
subject of this Permit; (3) and will be
consistent with the purposes and
policies set forth in section 2 of the
Endangered Species Act of 1973, This
Permit was also issued in accordance
with and is subject to Parts 220-222 of
Title 50 CFR, the National Marine
Fisheries Service regulations governing
endangered species permits.

The Permit is available for review in
the following offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service,
3300 Whitehaven Street, NW.,
Washington, D.C.;

Regional director, National Marine
Fisheries Service, Alaska Region, 709
West Ninth Street, Juneau, Alaska;
and

Regional Director, National Marine
Fisheries Service, Northeast Region,
14 Elm Street, Gloucester,
Massachusetts.

Dated: March 5, 1984.
Richard B. Roe,
Director, Office of Protected Species and
Habitat Conservation, National Marine
Fisheries Service.
[FR Doc. 84-8597 Filed 3-8-84; 8:45 am|
BILLING CODE 3510-22-M

National Technical Information
Service

Government-Owned Inventions;
Availability for Licensing

The inventions listed below are
owned by agencies of the U.S.
Government and are available for
licensing in the U.S. in accordance with
35 U.S.C. 207 to achieve expeditious
commercialization of results of federally
funded research and development,
Foreign patents are filed on selected
inventions to extend market coverage
for U.S. companies and may also be
available for licensing.
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Technical and licensing information
on specific inventions may be obtained
by writing to: Office of Government
Inventicns and Patents, U.S. Department
of Commerce, P.O. Box 1423, Springfield,
Virginia 22151.

Please cite the number and title of
inventions of interest.

Douglas J. Campion,

Patent Licensing, Office of Government
Inventions and Patents, National Technical
Information Service, U.S. Department of
Commerce.

Department of Agriculture

SN 6-539, 907
Control of Bean Rust with Bacillus
gubtilis

Department of Commerce

SN 6-567, 451
Process and Bath for Electroplating
Nickel-Chromium alloys

Department of Health and Human
Services
SN 6-283, 376 (4,428,943)
(N-Phosphonacetyl-L-Aspartato) (1,2-
Diaminocyclohexane) Platinum-(II)
or Alaki Metal Salt
SN 6-408,942 (4,427,664)
2'Halo Derivatives of Daunomycin,
Desmethoxy Daunomycin,
Adriamycin and Carminomycin
SN 6-550,040
Intra-Urethral Prosthetic Sphincter
Valve
SN 6-565,212
Dental Composite Formulations and
Method
SN 6-661,114 (4,425,112)
Flow-Through Centrifuge

Department of the Air Force

SN 6-237,021 (4,421,408)
Halogen Mass Flow Rate Detection
System
SN 6-272,441 (4,420,834)
Flow Attenuator for Use With Liquid
Cooled Laser Mirrors
SN 8-281,148 (4,422,344)
Load Proportional Antibacklash Gear
Drive System
SN 6-291,863 (4,418,716)
Two-Way Flow Valve
SN 6-295,034 (4,420,755)
Telemetry Load Link Assembly
SN 6-311,378 (4,419,595)
Analog or Gate Circuit
SN 6-318,652 (4,418,531)
Flameholder Stabilization Plate for an
Aircraft Engine Afterburner System
SN 6-324,342 (4,420,914)
Spherical Segment Edge Attachment
SN 6-343,033 (4,423,260)
Method for Introducing Fluorine into
an Aromatic Ring
SN 6-350,494 (4,419,285)
Azido Fluorodinitro Amines

SN 6-353,984 (4,420,932)

Pressure Control System for
Convergent-Divergent Exhaust
Nozzle

SN 6-356,573 (4,420,650)
Wedged Channel Vertical Junction
Silicon Sclar Cell
SN 6-370,235 (4,419,286)
Azido Esters
SN 6-413,295
Fiber Optic Cable Connector
SN 6-511,592

Optical Electromagnetic Radiation

Detector

SN 6-547,608
Semi- Two-Dimensional Decoys

SN 6-549,532

High Voltage Grounding Device For
Pressurized Equipment

SN 8-552,552

Polyaramatic Ether-Sulfone-Keytones
with Fluro-Substituted-p-
Cyclophane Units as Cross-Linking
Sites

SN 6-556,861

Dynamic Bar Pattern Apparatus and

Method
SN 6-559,168
Hand Off Integrator Apparatus for
Signal Detection
SN 6-559,169
Solar Rocket Absorber
SN 6-559,170
Low Shear Nickel Electrode
SN 6-559,561

Narrow Pulsewidth Pulse Generator
Circuit Utilizing NPN Microwave
Transistors

SN 6-559,611
Multiplexed Data Stream Monitor
SN 6-559,613

Phase-Conjugate Resonator with a

Double SBS Mirror

Department of the Army

SN 6-246,984 (4,415,565)

Silver Metachloridine in Treatment of

Infections
SN 6-359,012 (4,416,872)

Treatment of Malaria with Liposomes
Containing 8-Aminoquinoline
Derivatives and Glycoconjugates

SN 6-571,301

Digital Pulse Position Modulation
Communications System with
Threshold Extension

SN 6-572,350

Dielectric Waveguide Bandpass

Apparatus
SN 6-573,546

Electron Beam Peripheral Patterning

of Integrated Circuits
SN 6-573,547

Measurement of Proximity Effects in

Electron Beam Lithography
SN 6-575,245

Protection of Radiation Detectors from

Fast Neutron Damage
SN 6-575,973

Whip Antenna High Veltage
Protection Device

National Security Agency

SN 8-153,984 (4,429,180)
Apparatus for Simultaneous
Generation of Key at Two Locations

[FR Doc. 84-8520 Filed 3-0-84; 8:45 am]
BILLING CODE 3510-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

DOD Intent To Establish a Software
Engineering Institute

The Office of the Under Secretary of
Defense Research and Engineering, after
examining all existing organizational
alternatives, has decided to establish a
Federally Funded Research and
Development Center (FFRDC) to be
named the DoD Software Engineering
Institute (SEI). The mission of the SEI is
to accelerate the transition of emerging
or advanced computer software
technology into use in the development
and maintenance of DoD weapons
systems. The ultimate objective is to
reduce the labor intensiveness of
developing and evolving military
applications software such that the DoD
can continue to serve a growing demand
for sophisticated software systems in a
manner which is both efficient and
affordable. The scope and nature of the
effort to be performed by the SEI are as
follows: (1) Identifying and assessing the
suitability of existing and potential
software technologies from all available
sources for use in the development and
maintenance of software-intensive
defense systems. (2) Developing the
concept and architecture of an
automated software “factory" (i.e., the
engineering environment, tools,
methods, and techniques supporting
software development and
maintenance) employing a cohetent and
integrated system of computerized
software tools and reusable software as
building blocks. (3) Acquiring and
engineering high payoff software
development and support tools and
methods to mission-critical production
standards for use in the “factory". (4)
Designing a fully consistent set of
interface specifications to enable
integration of these engineered tools and
methods and to facilitate industry
extensions and additions to the software
“factory”. (5) Demonstrating and J
maintaining a model software “factory’
containing these high payoff tools,
methods and interface standards, which
will be the showcase for the state of the
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art in software engineering excellence.
(6) Disseminating engineered software
tools and methods throughout the DoD
mission-critical software community. (7)
Supporting the military services and
other DoD components in software
engineering matters. (8) Educating in
support of software technology insertion
into DoD weapons systems. (9)
Performing goal-directed research in
support of software technology
transition into DoD weapons systems.
The SEI will endeavor to bring together
the best professional minds in the area
of software systems engineering and
technology to address these tasks. This
announcement is not a synopsis in
accordance with Pub. L. 98-72 or
otherwise a synopsis of sources sought
in conneetion with a procurement. It is
published consistent with paragraph
6b(2) of the Qffice of Federal
Procurement Policy draft policy letter on
FFRDCs, which provides for at least
three notices over a 90-day period in the
Commerce Business Daily and the
Federal Register indicating intention to
sponsor an FFRDC and the scope and
nature of the effort to be performed by
the FFRDC. A competitive procurement
is envisioned for the establishment of
the SEL Further details pertaining to this
procurement, including a Synopsis of
Sources Sought, will be provided at a
later date by the procurement office of
the Air Force Electronic Systems
Division, Hanscom AFB, MA.

M. S. Healy,

OSD Federal Register Liaison Officer,
Washington Headquarters Services.
Department of Defense.

March 7, 1984,

IFR Doc. 84-8596 Filed 3-0-84; 845 amj

BILLING CODE 3810-01-M

Department of the Air Force

USAF Scientific Advisory Board
Science Panei (Augmented) Meeting

The USAF Scientific Advisory Board
Air Force Office of Research [ATOSR)
Review Committee will mest May 1718,
1984 at Bolling AFB, Bldg 410, Room 200,
Washington D.C. 20332. On 17 May,
meeting will begin at 8:30 a.m. and end
at 5:45 p.m. On 18 May, meeting will
begin at 8:30 a.m. and end at 3:00 p.m.
The purpose of the meeting will be to
review the balance and composition of
the AFOSR Program.

For further infarmation, eontact the
Scientific Advisory Board Secretariat at
202/697-4811.

Dated: April 15, 1984.
Winnibel F. Holmes,
Alr Farce Federal Register Liaison Officer.
[FR Doc. 84-6568 Filed 3-0-84; 8:45 am)
BILLING CODE 3910-01-M

Air University Board of Visitors;
Meeting

The Air University Board of Visitors
will hold an open meeting at 6:30 pm on
17 April 1984 in the Daedalian Room of
the Maxwell Officers' Club, Maxwell
Air Force Base, Alabama.

The purpose of the meeting is to give
the board an opportunity to present to
the Commander, Air University, a report
of the findings and recommendations
concerning Air University educational
programs.

For further information on this
meeting, contact Dr. Dorothy D. Reed,
Coordinator, Air University Board of
Visitors, Headquarters, Air University,
telephone (205) 293-7423.

Winnibel F. Holmes,

Air Force Federal Register, Liaison Officer.
[FR Doc. 84-0500 Filed 3-9-84: 8:45 am|]

BILLING CODE 3910-01-M

Department of the Navy

Board of Visitors to the United States
Naval Academy; Open Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. 1), naotice is hereby given
that the Board of Visitors to the United
States Naval Academy will meet on
April 3, 1984, at the United States Naval
Academy, Annapolis, Maryland. The
session, which is open to the public, will
commence at 8:30 a.m. and terminate at
11:30 a.m., April 3, 1984, in Room 301,
Rickover Hall.

The purpose of the meeting is to make
such inquiry as the Board shall deem
necessary into the state of morale and
discipline, the curriculum, instruction,
physical equipment, fiscal affairs, and
academic method of the Naval
Academy.

For further information concerning
this meeting contact: Rear Admiral
Robert W. McNitt, U.S. Navy (Retired),
Secretary to the Board of Visitors, Dean
of Admissions, U.S. Naval Academy,
Annapolis, Maryland 21402, (301) 267-
4361.

Dated: March 7, 1984.
William F. Roos, Jr.,
Lieutenant, JAGC, U.S. Naval Reserve,
Federal Register Liaison Officer.
[FR Doc. 84-8595 Filed 3-0-84: 6:45 am]
BILLING CODE 3810-AE-M

Naval Research Advisory Committee;
Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. I), notice is hereby given
that the Naval Research Advisory
Committee will meet on March 31, 1984
and April 1 and 2, 1984, at the Marine
Corps Air Ground Combat Center,
Twentynine Palms, California. The
purpose of the meeting is to orient the
NRAC members to a Marine Corps
Combat arms Exercise, origoing NRAC
studies, new NRAC studies, and other
research being conducted by the navy.
Sessions of the meeting will commence
at 5:30 p.m. and terminate at 6:30 p.m. on
March 31, 1984; commence at 7:00 a.m.
and terminate at 8:00 a.m. on April 1,
1984; and commence at 8:30 a.m. and
terminate at 2:30 p.m. on April 2, 1984.
All sessions of the meeting will be
closed to the public.

The entire agenda for the meeting will
consist of discussions relating to a
Marine Corps Combat Arms Exercise,
ongoing NRAC studies, new NRAC
studies and other research being
conducted by the Navy. These matters
constitute classified information that is
specifically authorized under criteria
established by Executive order to be
kept secret in the interest of national
defense and is in fact properly classified
pursuant to such Executive order.
Accordingly, the Secretary of the Navy
has determined in writing that the public
interest requires that all sessions of the
meeting be closed to the public because
they will be concerned with matters
listed in section 552b(c)(1) of title 5,
United States Code.

For further information concerning
this meeting contact: Commander M. B.
Kelley, U.S. Navy, Office of Naval
Research (Code 100N}, 800 North Quincy
Street, Arlington, VA 22217, Telephone
number (202) 696-4870.

Dated: March 7, 1984.
William F. Roos, Jr.,
Lieutenant, JAGC, U.S. Naval Reserve,
Federal Register Liaison Officer.
[FR Doc. 84-8538 Filed 3-9-84: 8:45 am)
BILLING CODE 3810-AE-M

DEPARTMENT OF EDUCATION

National Advisory Council on Women's
Educational Programs; Meeting

AGENCY: National Advisory Council on
Women'’s Educational Programs, Ed.

ACTION: Notice of meeting.

SUMMARY: This notice gets forth the
schedule and proposed agenda of a
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meeting of the National Advisory
Council on Women's Educational
Programs Special Task Force on Forums
Committee. This notice also describes
the function of the Council. Notice of
this meeting is required under Section
10(a)(2) of the Federal Advisory
Committee Act. This document is
intended to notify the general public of
their opportunity to attend,

DATE: April 3, 1984, 9:00 a.m. to 12:00
noon, and 1:30 p.m. to 4:00 p.m.

ADDRESS: The meeting will be held at*
the Council offices, 425 13th Street,
N.W., Suite 416, Washington, D.C. 20004.

FOR FURTHER INFORMATION CONTACT:
Sharon Petersen, Special Assistant to
the Executive Director, National
Advisory Council on Women's
Educational Programs, 425 13th Street,
N.W., Suite 416, Washington, D.C.,
20004. (202) 376-1038.

SUPPLEMENTARY INFORMATION: The
National Advisory Council on Women's
Educational Programs is established
pursuant to Public Law 95-561. The
Council is mandated to; (a) Advise the
Secretary on matters relating to equal
education opportunities for women and
policy matters relating to the
administration of the Women's
Educational Equity Act of 1978; (b) make
recommendations to the Secretary with
respect to the allocation of any funds
pursuant to the Act, including criteria
developed to insure an appropriate
geographical distribution of approved
programs and projects throughout the
Nation; (c) recommend criteria for the
establishment of program priorities; (d)
make such reports as the Council
determines appropriate to the President
and Congress on the activities of the
Council; and (e) disseminate information
concerning the activities of the Council.

The Special Task Force on Forums
Committee will take place on April 3,
1984, from 9:00 a.m. to 12:00 noon and
1:30 p.m. to 4:00 p.m. at the Council
offices, 425 13th Street, NW., Suite 416,
Washington, D.C. The Special Task
Force Committee agenda will include
preparation of a statement of goals, a
proposed budget and a comprehensive
report for the proposed Forums on
educational equity for women in the
80's.

The meeting of the Council will be
open to the public. Records will be kept
of the proceedings and will be available
for public inspection at the office of the
National Advisory Council on Women's
Educational Programs, 425 13th Street,

NW,, Suite 418, Washington, .D.C.
20004.

Signed at Washington, D.C. on March 7,
1984.

Rosemary Thomson,
Executive Director.

[FR Doc. 84-8515 Filed 3-9-84; 8:45 am|
BILLING CODE 4000-1-M

DEPARTMENT OF ENERGY
Economic Regulatory Administration

[Docket PP-68SC]

Application for Electricity Export
Authorization by Southern California
Edison Company

AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Notice of Application by
Southern California Edison Company for
Authorization to Export Electricity to
Mexico (Docket PP-68SC).

SUMMARY: On January 16, 1984, the
Southern California Edison Company
(Edison) filed an application with the
Economic Regulatory Administration
(ERA) for authorization to export
electricity to Mexico pursuant to section
202(e) of the Federal Power Act.
Edison's exports of electricity would be
transmitted through the transmission
network of the San Diego Gas and
Electric Company (SDG&E). The
electricity would be exported to Mexico
via SDG&E's Miguel-Tijuana and
Imperial Valley-La Rosita 230 kilovolt
(kV) transmission lines which
interconnect with facilities of the
Comision Federal de Electricidad (CFE)
in Mexico. The maximum amount of
electrical power which may be exported
at any one time over both these lines
from all sources may not exceed 400
megawatts (MW).

FOR FURTHER INFORMATION CONTACT:

Garet Bornstein, Coal and Electricity
Division, Office of Fuels Programs,
Economic Regulatory Administration,
Department of Energy, Forrestal
Building, Room GA-033, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202) 252-
5935.

Lise Courtney M. Howe, Office of
Assistant General Counsel for
International Trade and Emergency
Preparedness, Department of Energy,
Forrestal Building, Mail Stop 6A-141,
1000 Independence Avenue, S.W.,
Washington, D.C. 20585, (202) 252
2900.

SUPPLEMENTARY INFORMATION: On

January 186, 1984, Southern California

Edison Company filed an application

with the Economic Regulatory
Administration for authorization to
export electricity to Mexico pursuant to
section 202(e) of the Federal Power Act.
Specifically, Edison has applied for
authorization to transmit electricity to
Mexico from the United States across
two international electrical
interconnections owned by SDG&E. The
first of these interconnections is an
existing 230 kV transmission line
connecting Miquel substation in
California and CFE's Tijuana substation
in Mexico. The authority to construct
this transmission line was granted by a
Presidential permit issued by the
Administrator of the ERA on January 12,
1981 (Docket PP-68). The second
interconnection is a proposed 230 kV
transmission line connecting SDG&E's
proposed Imperial Valley substation in
California and CFE's La Rosita
substation in Mexico. The authority to
construct this transmission line was
granted by a Presidential permit issued
by the Administrator of the ERA en
December 20, 1983. This line is currently
under construction.

According to Edison, the source of the
capacity and/or energy to be
transmitted to the CFE will be the
electric system resources of Edison.
Edison and SDG&E are interconnected
at the San Onofre Nuclear Generating
Station, which will be the point of
receipt by SDG&E of export capacity
and/or energy from Edison. SDG&E will
deliver this electricity over its
transmission facilities to the point of
delivery with CFE at the boundary of the
United States and Mexico. The nominal
voltage of the energy delivered will be
230 kV, three phase, sixty hertz.

The terms and conditions for the
exchange of power between Edison and
CFE are set forth in the “Capacity and
Electric Energy Exchange Agreement
Between Edison and the Comision
Federal de Electricidate.” This Exchange
Agreement provides, among other
things, for economy energy, economy
capacity, and short-term firm
transactions between Edison and CFE.
The Exchange Agreement was made
part of the Edison application.

According to Edison, exports to CFE
will not impair the sufficiency of electric
supply on the Edison system because:

(1) Each export request will be
reviewed to determine if sufficient
generating resources and transmission
service are available on the Edison and
SDGE&E system;

(2) Exports may be interrupted or
curtailed in the event of jeopardy to the
Edison system; and

(8) Capacity and energy transactions
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will be from resources not otherwise
being used or required by the Edison
system for the period of the transaction.

The Administrator of the ERA will
evaluate the reliability impact of
Edison's proposed export and a
Reliability Determination will be made
part of the Docket and be available for
public inspection.

According to the Edison application,
the availability of transmission service
from SDG&E will be determined at the
time of request and at the sole discretion
of SDG&E. For interruptible
transmission service for economy
energy transactions, SDG&E will reserve
the right to interrupt or curtail
transmission service at its sole
discretion. With respect to firm
transmission service for economy
capacity or short-term capacity sales,
SDG&E will reserve the right to interrupt
or curtail such service in the event of
jeopardy to SDG&E'’s electric system or
limitations of transmission capability.
Edison further states that rates of
delivery of energy in any hour will not
exceed the operating ratings of Edison's
interconnection with SDG&E or the
CFE/SDG&E interconnections at the
boundary between the U.S. and Mexico.
This issue also will be examined by the
Administrator of the ERA in the
Reliability Determination. SDG&E
currently is limited to a total export
authorization level of 400 MW over a
combination of the Miquel-Tijuana and
Imperial Valley-La Rosita
interconnections.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Economic Regulatory Administration,
Department of Energy, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585, in accordance
with §§ 1.8 or 1.10 of the Rules of
Practice and Procedure (18 CFR 1.8,
1.10).

Any such petitions and protests
should be filed within 30 days of the
publication of this notice. Protests will
be considered by the ERA in
determining the appropriate action to be
taken, but will not serve to make
Protestants parties to the proceeding.
Any person wishing to become a party
must file a petition to intervene. Copies
of this application are on file with the
ERA and will, upon request, be made
available for public inspection and
copying at the Coal and Electricity
Division, Room GA-033, 1000
Independence Avenue, S.W.,
Washington, D.C.

Issued in Washington, D.C., March 6, 1984.
James W. Workman,
Director, Office of Fuels Programs, Economic
Regulatory Administration.
[FR Doc. 84-6481 Fjled 3-5-84; 8:45 am]
BILLING CODE 6450-01-M

Office of Energy Research

Energy Research Advisory Board;
Light Water Reactor Safety R&D Panel;
Cancellation of Meeting

This notice is given to advise of the
cancellation of the meeting of the Light
Water Reactor Safety R&D Panel (March
16, 1984) of the Energy Research
Advisory Board as published in the
issue of February 28, 1984 (49 FR 7279).

Issued at Washington, D.C. on March 6,
1984.

J. Ronald Young,

Director of Management, Office of Energy
Research.

[FR Doc. 84-6480 Filed 3-9-84; 8:45 am]

BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket No. CP84-68-001]

Bayou Interstate Pipeiine Corp.;
Petition To Amend

March 6, 1984.

Take notice that on February 17, 1984,
Bayou Interstate Pipeline Corp.
(Petitioner), 3000 Fidelity Union Tower,
Dallas, Texas 75201, filed in Docket No.
CP84-68-001, a petition to amend the
order issued on December 30, 1983, in
Docket No. CP84-68-000 pursuant to
Section 7 of the Natural Gas Act in
order to reflect a change in business
organization from a corporation to a
partnership all as more fully set forth in
the petition to amend which is on file
with the Commission and open to public
inspection.

The December 30, 1983, order
authorized Petitioner to acquire and
operate the facilities of West Lake
Arthur Corporation (WLAC) and
granted permission and approval for the
abandonment by WLAC of the facilities
and service, effective upon the date the
certificate sought by Petitioner in Docket
No. CP84-68-000 is accepted by
Petitioner. Petitioner accepted the
certificate on this same date.

Petitioner seeks to amend the
certificate of public convenience and
necessity in order to reflect the
reorganization of Petitioner into Bayou
Interstate Pipeline System, a general
partnership organized under the laws of
the State of Texas. It is asserted that

Petitioner is'a Delaware corporation
wholly owned by Tex-Con Corporalion
(Tex-Con), which in turn is owned fifty
percent by Texas Oil and Gas
Corporation (TXO) and fifty percent by
MidCon Corporation (MidCon].
Petitioner states that Bayou Interstate
Pipeline System, which would replace
Petitioner is a general partnership in
which TXO-Bayou Interstate Pipeline
Corporation (TXO-Bayoeu), a Delaware
corporation and a wholly owned
subsidiary of TXO, and MCN-Bayou
Interstate Pipeline Corporation (MCN-
Bayou), a Delaware corporation and a
wholly owned subsidiary of MidCon, are
the only partners, each with an equal
interest in the partnership. Petitioner
states that the interests of the ultimate
beneficial owners of Petitioner, TXO
and MidCon, would not be altered by
the reorganization. Petitioner further
states that it and its parent corporation,
Tex-Con, would become dormant if this
petition is approved and may be
dissolved in the future,

It is asserted that the reorganization
of Petitioner into Bayou Interstate
Pipeline System is for tax-related
financial reasons and would not affect
the services provided under the
certificate issued on December 30, 1983.
Further, it is asserted, that all of the
duties and obligations of Petitioner
would continue under the reorganization
and that the management of the pipeline
system would not change and the
ultimate beneficial owners and their
shares of ownership would remain the
same.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
March 29, 1984, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding, Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Kenneth F. Plumb,

Secretary.

[FR Doc. 84-8555 Filed 3-9-84: 8:45 am|
BILLING CODE 8717-01-M
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[Docket No. ER84-296-000]

Connecticut Light and Power Co.;
Filing

March 6, 1984.

The filing Company submits the
following:

Take notice that on February 27, 1984,
Connecticut Light and Power Company
(CL&P) tendered for filing a proposed
rate schedule with respect to a
Transmission Agreement dated
November 1, 1983 between (1) CL&P and
Western Massachusetts Electric
Company (WMECO and together with
CL&P, the NU Companies) and (2) City
of Holyoke, Massachusetts Gas and
Electric Department (HG&E).

CL&P states that the Transmission
Agreement provides for transmission
services to HG&E for the wheeling of
their purchase from MMWEC of a
portion of MMWEC's entitlement
obtained from Salem Harbor Units No.
1, 2, 3 and 4 during the period from
November 1, 1983 to April 30, 1984.

CL&P further states that the
transmission charge rate is a monthly
rate equal to one-twelfth of the
estimated annual average cost of
transmission service on the electric
transmission system of the NU
Companies determined in accordance
with Appendix A and Exhibits I, I and
111 thereto, of the Transmission
Agreement. The monthly transmission
charge is determined by the product of
(i) the transmission charge rate ($/kW-
month) and (ii) the number of kilowatts
HG&E is entitled to receive during such
month. The monthly transmission charge
is reduce by up to 50 percent to give due
recognition for payments made by
HG&E to other systems also providing
transmission service.

CL&P requests an effective date of
November 1, 1983, and therefore
requests waiver of the Commission's
notice requirements.

Copies of this filing have been mailed
to WMECO and HG&E.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before March 20,
1984. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene, Copies of this filing are on file

with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 84-8556 Filed 3-9-84; 8:45 am|

BILLING CODE 6717-01-M

[Docket No. CP84-243-000]

El Paso Natural Gas Co.; Application

March 6, 1984.

Take notice that on February 15, 1984,
El Paso Natural Gas Company (El Paso),
P.O. Box 1492, El Paso, Texas 79978,
filed in Docket No. CP84-243-000 an
application pursuant to Section 7(c) of
the Natural Gas Act for a certificate of
public convenience and necessity
requesting authorization, if necessary,
for the continued operation of certain
natural gas facilities and the sale and
delivery of natural gas for resale
therefrom, all as more fully set forth in
the application on file with the
Commission and open to public
inspection.

The application states that El Paso
has identified 73 facilities for which
historical data regarding their
construction are not located in the
corporate files in sufficient detail to
permit El Paso to determine with
certainty that appropriate Commission
authorization was necessary or had
been obtained. The 73 facilities consist
of 69 right-of-way (ROW) grantor tap
facilities and 4 pipelines comprised of 3
field feeder piplines and 1 branch
transmission pipeline.

The application further states that the
four pipeline facilities were installed by
El Paso during the period from January
1, 1952, through January 1, 1963. With
respect to the ROW grantor tap
facilities, said facilities were installed
by El Paso during the period from
November 16, 1939, through October 10,
1948. El Paso believes that most, if not
all, of these actual taps on the affected
mainline or branch transmission
pipelines were installed as
appurtenances to such pipelines during
the construction period authorized by
various expansion certificate
authorizations that were granted by the
Commission from time to time. El Paso
states that it was its operational policy
during such expansion years to tap the
pipelines during the constuction period
in order to minimize the costs to El Paso
of providing taps on ROW grantors
which might request service in proximity
to such pipelines in the future. El Paso
states it has and continues to render
natural gas service through said ROW
grantor tap facilities in accordance with
the applicable general tap provisions

contained in effective service
agreements entered into between El
Paso and the appropriate distributor
customers.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before March
29, 1984, file with the Federal Energy .
Regulatory Commission, Washington,
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for El Paso to appear or be
represented at the hearing.

Kenneth F, Plumb,

Secretary.

[FR Doc. 84-8557 Filed 5-9-84; 8:45 am}
BILLING CODE 6717-01-M

[Docket No. CP68-179-002]

Florida Gas Transmission Co.; Tariff
Filing

March 6, 1984.

Take notice that on February 15, 1984,
Florida Gas Transmission Company
(FGT) filed in Docket No. CP§8-179-002
pursuant to Part 154 of the Commission’s
Regulations under the Natural Gas Act
the following tariff sheets under this
FERC Gas Tariff, Original Volume No. 1:
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Third Revised Sheet No, 20-D.1
Fourth Revised Sheet No. 20-E.1
Fourth Revised Sheet No. 20-F.1
Fourth Revised Sheet No. 20-G.1
Fourth Revised Sheet No. 20-H:1
Fourth Revised Sheet No. 20-1.1
Fourth Revised Sheet No. 20-].1
Third Revised Sheet No. 20-K.1
Original Sheet No. 20-M:1
Original Sheet No. 20-N.1

Third Revised Sheet No. 22-K

On February 18, 1984, FGT filed a
correction to its previously filed tariff
revision, stating that Third Revised
Sheet No. 22-K had been inadvertently
and incorrectly attached to its February
15, 1984, filing. FGT also filed a
correction on February 27, 1984, in
which FGT indicates that Third Revised
Sheet Nos. 20-D.1 and 20-K.1 had been
improperly designated and should be
labeled Fourth Revised Sheet Nos. 20~
D.1 and 20-K.1.

FGT states that said sheets are filed
pursuant to the Commission's order
issued September 23, 1983, in Docket No.
CP88-179-001, which, inter alia,
approved a stipulation and agreement
which eliminated restrictions on growth
by removing volumetric entitlements in
priorities 14 of FGT's currently
effective curtailment plan; permitted a
one-time adjustment to the volumetric
limitations for priorities 5-9 that are
restricted from further change; and
established a “triggering mechanism" to
halt growth and reimpose volumetric
limitations in priorities 1-4 if excessive
curtailment occurs on FGT's system in
the future.

It is explained that in that order the
Commission also waived its regulations
to the extent necessary to allow the
above-referenced sheets to become
effective on September 23, 1983, the date
of the Commission’s order in this
proceeding.

Any person desiring to be heard or to
make any protest with reference to said
tariff sheet filing should on or before
March 29, 1984, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211).
All protests filed with the Commission
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to

intervene in accordance with the
Commission's Rules.

Kenneth F. Plumb,

Secretary.

[FR Doc. 84-6558 Filed 3-0-84: 8:45 am|

BILLING CODE 6717-01-M

[Docket No. CP84-246-000]

Florida Gas Transmission Co.;
Application

March 6, 1984.

Take notice that on February 16, 1984,
Florida Gas Transmission Company
(Applicant), P.O. Box 44, Winter Park,
Florida 32790, filed in Docket No. CP84-
246-000 an application pursuant to
section 7(b) of the Natural Gas Act for
permission and approval to abandon the
West Lochridge purchase lateral line in
Brazoria County, Texas, and a portion of
the Half Moon Reef purchase lateral line
in Aransas County, Texas, all as more
fully set forth in the application which is
on file with the Commission and open to
public inspection.

Applicant states that recently the
affected landowners have asked that
Applicant abandon its gas supply
facilities on their property due to the
fact that gas is not flowing through the
facilities, and in the case of West
Lochridge, in order to allow for
additional development of the land.
Applicant further states that the gas
supply which previously flowed through
the facilities is depleted, and Applicant
no longer has an expectation of future
deliveries to the facilities so that
continuance of service is unwarranted.
Applicant asseris the abandonment of
said laterials would have a negligible
impact on its system operation and
would not result in the termination of
service to Applicant’s customers.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before March
29, 1984, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that permission and
approval for the proposed abandonment
are required by the public convenience
and necessity. If 8 motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given,

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

Kenneth F. Plumb,
Secretary.

[FR Doc. 84-8559 Filed 3-0-84; 8:45 am|
BILLING CODE 8717-01-M

[Docket No. TA84-2-34-000]

Florida Gas Transmission Co.;
Proposed Changes in Rates and
Charges Under Purchased Gas
Adjustment and Incremental Pricing
Provisions

March 8, 1984. .

Take notice that on February 29, 1984,
Florida Gas Transmission Compeany
(FGT), P.O. Box 44, Winter Park, Florida
32790, tendered for filing the following
tariff sheets to its FERC Gas Tariff to be
effective April 1, 1984.

Original Volume No. 1

33rd Revised Sheet No. 3-A
gth Revised Sheet No. 3-B

Original Volume No. 2

23rd Revised Sheet No. 128

The aforementioned tariff sheets
contain changes in FGT’s resale rates,
under Rate Schedules G and I, and in its
transportation service rate under Rate
Schedule T-3 resulting from the
purchased gas adjustment clause and
incremental pricing provision of FGT's
Tariff. FGT proposes to make the rate
changes effective April 1, 1984.

The net effect of the adjustments
being filed for Rate Schedules G and I is
to increase the currently effective rate
by .988¢/therm. Based on estimated G
and I sales for the next 12 months, this
results in an annual revenue increase of
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approximately $8,405,000. The net effect
on the adjustments being filed for Rate
Schedule T-3 is a decrease of .55¢/Mcf.
The annual effect on revenues from Rate
Schedule T-3 is a decrease of
approximately $224,000.

According to FGT, the changes
contained on 33rd Revised Sheet No. 3-
A and 23rd Revised Sheet No. 128 are
made in accordance with the purchased
gas cost adjustment and incremental
pricing provision in its tariff (Section 15,
General Terms and Conditions) and
section 154.38 of the Commission’s
Regulations (18 CFR 154.38). FGT also
states that 9th Revised Sheet No. 3-B
contains the estimated incremental
pricing surcharges by customer by
month for the adjustment period.

FGT states that a copy of its filing has
been served on all customers receiving
gas under its FERC Gas Tariff, Original
Volume Nos. 1 and 2 and interested
State Commissions and is being posted.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such petitions or protests
should be filed on or before March 15,
1984. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,
Secretary.

[FR Doc. 84-8560 Filed 3-8-84; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. CP84-237-000]

Northwest Central Pipeline Corp.,
Application

March 8, 1964.

Take notice that on February 9, 1984,
Northwest Central Pipeline Corporation
(Applicant), P.O. Box 25128, Oklahoma
City, Oklahoma 73125, filed in Docket
No. CP84-237-000 an application
pursuant to section 7{c) of the Natural
Gas Act for a certificate of public
convenience and necessity authorizing
the construction and operation of tap
facilities, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

Applicant proposes herein to
construct and operate a tap on
Applicant's 2-inch pipeline,
approximately 0.1 mile of 2-inch
pipeline, and measuring, regulating and
appurtenant facilities, all in Sedgwick
County, Kansas, for the sale of 30 Mcf of
natural gas per day to The Ice Age Ice
Rink.

Applicant states that the sale would
be a direct interruptible sale of natural
gas to be used for space heating and ice
production.

Applicant states further that such sale
would have no detrimental effect on
existing customers.

It is asserted that the cost of the
proposed facilities would be $11,430
which would be financed from treasury
cash.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before March
29, 1984, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20428, a motion to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in the subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on it own motion
believes that a formal hearing is
required, further notice of such hearing
wil be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be

unnecessary for Applicant to appear or
be represented at the hearing.

Kenneth F. Plumb,

Secretary.

[FR Doc. 84-8581 Filed 3-9-84; 8:45 am|

BILLING CODE 6717-01-M

[Docket No. TA84-2-39-000]

Pacific Interstate Transmission Co.;
Proposed Changes in FERC Gas Tariff
Pursuant To Purchased Gas Cost
Adjustment Provision

March 6, 1984

Take notice that Pacific Interstate
Transmission Company (Pacific
Interstate) on February 29, 1984,
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 2, the
following sheets:

Twenty-Fourth Revised Sheet No. 4
Eighth Revised Sheet No. 4-A
Twentieth Revised Sheet No. 5

Pacific Interstate states that these
tariff sheets are issued pursuant to
Pacific Interstate's Purchased Gas Cost
Adjustment (PGCA) Provisions and
Incremental Pricing Provision as set
forth in Sections 16 and 17, respectively,
of the General Terms and Conditions of
its FERC Gas Tariff, Original Volume
No. 2. The proposed effective date of
these tendered tariff sheets and the
rates thereon is April 1, 1984.

Pacific Interstate also states that the
above-tendered tariff sheets reflect a
proposed April 1, 1984 Pacific Interstate
Rate Schedule S-G-1 commodity rate is
219.92¢ per decatherm, a decrease of
3.38¢ per decatherm from 223.31¢ per
decatherm rate effective October 1, 1983,
the date of the last S-G-1 commodity
rate change, and that such decrease
reflects a current Gas Cost Adjustment
and change in the Surcharge
Adjustment.

Pacific Interstate states that the
Current Gas Cost Adjustment is based
on an annualized gas cost decrease of
$9,794 and that the Surcharge
Adjustment is designed to amortize over
a six-month period beginning April 1,
1984 an amount of $52.074.80, which is
the amount of Pacific Interstate’s
Unrecovered Purchased Gas Cost
account at December 31, 1983.
Furthermore, Pacific Interstate states
that there is no incremental pricing
surcharge adjustment applicable to this
filing, since its only customer has no
surcharge absorption capability.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission,
Washington, D.C. 20428, in accordance
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with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR sections 385.211,
385.214). All such petitions or protests
should be filed on or before March 15,
1984, Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

|[FR Doc. 84-6502 Filed 3-8-84; 8:45 am)

BILLING CODE 8i717-01-M

[Docket No. CP84-67-001]

Pelican Interstate Gas Corp.; Petition
To Amend

March 8, 1984.

Take notice that on February 17, 1984,
Pelican Interstate Gas Corp. (Petitioner),
3000 Fidelity Union Tower, Dallas,
Texas 75201, filed in Docket No. CP84-
67-001, a petition to amend the order
issued on December 30, 1983, in Docket
No. CP84-87-000 pursuant to section 7 of
the Natural Gas Act in order to reflect a
change in business organization from a
corporation to a partnership, all as more
fully set forth in the petition to amend
which is on file with the Commission
and open to public inspection.

The December 30, 1983, order
authorized Petitioner to acquire and
operate the facilities of Tidal
Transmission Company (Tidal) and
granted permission and approval for the
abandonment by Tidal of the facilities
and services, effective upon the date the
certificate sought by Petitioner in Docket
No. CP84-67-000 is accepted by
Petitioner. Petitioner accepted the
certificate on this same date.

Petitioner seeks to amend the
certificate of public convenience and
necessity in order to reflect the
reorganization of Petitioner into Pelican
Interstate Gas System, a general
partnership organized under the laws of
the State of Texas. It is asserted that
Petitioner is a Delaware corporation
wholly owned by Tex-Con Corporation
(Tex-Con), which in turn is owned fifty
percenl by Texas Oil and Gas
Corporation (TXO) and fifty percent by
MidCon Corporation {(MidCon).
Petitioner stales that Pelican Interstate
Gas System, which would replace
Petitioner is a general partnership in
which TXO-Pelican Interstate Gas
Corporation (TXO-Pelican), a Delaware
corporation and a wholly owned

subsidiary of TXO, and MCN-Pelican
Interstate Gas Corporation (MCN-
Pelican), a Delaware corporation, and a
wholly owned subsidiary of MidCon, are
the only partners, each with an equal
interest in the partnership. Petitioner
states that the interests of the ultimate
beneficial owners of Petitioner, TXO
and MidCon, would not be altered by
the reorganization. Petitioner further
states that it and its parent corporation,
Tex-Con, would become dormant if this
petition is approved and may be
dissolved in the future.

It is asserted that the reorganization
of Petitioner into Pelican Interstate Gas
System is for tax-related financial
reasons and would not affect the
services provided under the certificate
issued on December 30, 1983, Further, it
is asserted, that all of the duties and
obligations of Petitioner would continue
under the reorganization and that the
management of the pipeline system
would not change and the ultimate
beneficial owners and their shares of
ownership would remain the same.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
March 29, 1984, file with the Féderal
Energy Regulatory Commission,
Washington, D.C. 20426, a mation to
intervene or a protest in accordance
with the requirements of the
Commission’'s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission’s Rules.

Kenneth F. Plumb,
Secretary.

{FR Doc. 848563 Filed 3-9-84; 8:45 am|
BILLING CODE 8717-01-M

[Docket No. CP84-242-000]

Tennessee Gas Pipeline Co.; a Division
of Tenneco Inc.; Appiication

March 6, 1984.

Take notice that on February 14, 1984,
Tennessee Gas Pipeline Company, a
Division of Tenneco Inc. (Applicant),
P.O. Box 2511, Houston, Texas 77001,
filed in Docket No. CP84-242-000 an
application pursuant to Section 7(c) of
the Natural Gas Act for a certificate of
public convenience and necessity

authorizing the transportation of natural
gas for Transcontinental Gas Pipe Line
Corporation {Transco), all as more fully
set forth in the application which is on
file with the Commission and open to
public inspection.

Applicant requests authorization to
transport gas for Transco from a point of~
receipt at the producer’s platform in
West Cameron Block 65, offshore
Louisiana, for delivery to Transco at an
interconnection between the facilities of
Applicant and Transco at Kinder,
Jefferson Davis Parish, Louisiana, or at
Crowley, Acadia Parish, Louisiana.
Applicant states that the volumes to be
transported would be up to 8,500 Mcf of
gas per day and would be on a best-
efforts basis. It is asserted that such
service is pursuant to a gas
transportation and exchange agreement
dated October 8, 1981,

The proposed service, it is said, would
provide Transco with a means of
transporting an additional supply of
natural gas without its having to
construct and operate duplicative
facilities.

Applicant states that Transco would
pay a volume charge equal to the sum of
8.54 cents multiplied by the total volume
of gas received during the month for
delivery to Kinder and 8.24 cents
multiplied by the total volume of gas
received during the month for delivery
to Crowley. It is further stated that the
agreement contains a provision for a
minimum monthly bill.

Applicant states further that Transco
would pay a liquids transportation
charge of 43.7 cents per barrel for the
transportation of liquids.

Any person desiring to he heard or to
make any protest with reference to said
application should on or before March
28, 1984, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20428, a motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure {18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commigsion will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a

- motion to intervene in accordance with

the Commission’s Rules.

_Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
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and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

Kenneth F. Plumb,
Secretary.

[FR Doc. 84-8564 Filed 3-9-84; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. CP84-13-000]

United Gas Pipe Line Co.; Application

March 6, 1984.

Take notice that on January 27, 1984,
United Gas Pipe Line Company (United),
P.O. Box 1478, Houston, Texas 77001,
filed in Docket No. CP84-213-000 an
application pursuant to section 7(c) of
the Natural Gas Act for a certificate of
public convenience and necessity
authorizing an interruptible sale of
natural gas to an existing on-system,
direct industrial customer, all as more
fully set forth in the application which is
on file with the Commission and open to
public inspection.

United requests authorization in
Docket No. CP84-213-000 to make
deliveries for interruptible sales of
natural gas to Zapata Haynie
Corporation (Zapata), an existing on-
system, direct industrial customer
located in Dulac and Cameron,
Louisiana, and Moss Point, Mississippi.
Specifically, United proposes to sell up
to 8,920 Mcf of gas per day above the
volumes under its existing sales

agreement with Zapata. United further
states that it intends to offer this service
to Zapata only on such days as its
supplies of natural gas exceed the
demands of its customers for firnt
service, taking into account storage
volumes and the requirements for
storage injection. It is indicated that the
proposed sale would be made under
United's Rate Schedule IRS 82-104,
which requires Zapata to pay United the
sum of 30 cents per Mcf plus the
weighted average cost of gas (WACOG)
per Mcf in United's system, as
calculated according to the terms and
conditions of Schedule 5-82 for the
period extending from January 1, 1984,
until 7:00 a.m. on January 1, 1985.
Commencing at 7:00 a.m. on January 1,
1985, the price paid by Zapata would
increase to the sum of 50 cents per Mcf
plus the WACOG per Mcf in United's
system, as calculated above, it is further
indicated.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before March
29, 1984, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the the Commission's
Rules of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10), All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceedings.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
sections 7 and 15 of the Natural Gas Act
and the Commission's Rules of Practice
and Procedure, a hearing will be held
without further notice before the

Commission or its designee on this
application if no motions to intervene
are filed within the time required herein,
if the Commission on its own review of
the matter finds that a grant of the
certificate is required by the public
convenience and necessity. If motions
for leave to intervene are timely filed, or
if the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for United to appear or be
represented at the hearings.

Kenneth F. Plumb,
Secretary.

[FR Doc. 84-6585 Filed 3-9-84: 8:45 am]
BILLING CODE 6717-01-M

Office of Hearings and Appeals

Cases Filed; Week of February 3
Through February 10, 1984

During the Week of February 3
through February 10, 1984, the appeals
and applications for exception or other
relief listed in the Appendix to this
Notice were filed with the Office of
Hearings and Appeals of the
Department of Energy.

Under DOE procedural regulations, 10
CFR Part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of
the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Heatings and Appeals, Department of
Energy, Washington, D.C. 20585.

George B. Breznay,
Director, Office of Hearings and Appeals.
March 1, 1984,

LisT OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS

[Wesk of Feb. 3 through Feb. 10, 1984]

Name and location of applicant

Case No.

Type of submission

...| High Point Ol Company apol

Indiar

HEE-0086. E

..| Ginsburg, Feldman & Bress ingt

DC HFA-0208

Fi of

ption to the R Company
would ‘not be raquired o fila Form EIA-7828 “Reseller/Retailer's Monthiy
Petroleumn Products Sales Reports.”
Appeal of an |

eporting Requirements. if granted: High Point Oil

information Request Denial. If granted: The January 5, 1983

q Denial issued by the Office of Special

Counsel would be rescinded, and Ginsburg, Feidman & Bress would receive
access to the Office of Enforcement’s Audit Report on Pipeline Transfers of
Crude Oil by Refiners and Resellers, dated July 10, 1980.
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REFUND APPLICATIONS RECEIVED
[Week of Feb. 3 to Feb. 10, 1984)

Nama ol refund proceeding name of refund applicant

Case No.

Amoco/W

RO21-56

...| Belridge Oil & Gas/\ g

RQ8-57

RQ21-55

Amoco/South Carolina
Amoco/Ute Indian Tribe

RQ21.54

Amoco/Coaur D'Alena Tribe of Idaho.

RG21-53

Amoco/P: Truck Stop

RF21-12270

Amoco/ N 's Amoco

RF21-12271

| Amoco/Arkar

- Amoca/Ohio.

PR

Annc;/‘ g

& Pauline Service Station

RF21-12272

NOTICES OF OBJECTION RECEIVED
[Week of Feb, 3-10, 1984)

Name and location of applicant

Feb. 6, 19084......cceriiven-

{FR Doc. 84-6483 Filed 3-9-84; 845 am|
BILLING CODE 6450-01-f4

Issuance of Decisions and Qeders;
Week of December 26 Through
December 30, 1983

During the week of December 26
through December 30, 1983, the
decisions and orders summarized below
were issued with respect to appeals and
applications for exception or other relief
filed with the Office of Hearings and
Appeals of the Department of Energy.
The following summary also contains a
list of submissions that were dismissed
by the Office of Hearings and Appeals.

Appeal
Phillip R. Kete, December 27, 1983, HFA-0202
Phillip R. Kete filed an Appeal from a
denial by the Director of Personnel of &
Request for Information which Kete had
submitted under the Freedom of Information
Act (the FOIA). The Director denied Kete's
request for the annual performance
appraisals of six DOE employees on the
ground that these appraisals were exempt
from mandatory disclosure under Exemption
6 of the FOIA. That Exemption protects from
mandatory release documents whose
disclosure would result in an unwarrented
invasion of personal privacy. In considering
the Appeal, the DOE found that release of the
appraisals could prove embarrassing to the
individuals involved and that Kete had not
shown any public interest in disclosure of the
ljn.‘nrmation. Accordingly, the Appeal was
denied.

Request for Exception

Monsanto Company, December 29, 1983,
HED-0048, BEE-1618
Monsanto Company filed an Application

for Exception from the provisions of 10.CFR
211.67 (the Entitlements Program). The firm
requested additional entitlements for crude
oil inventory established for a refinery that
operated for only 11 days before crude oil
Was exempted from price controls. The firm

also filed a discovery request regarding the
timeliness of other refiners’ requests for
certification as participants in the
Entitlements Program. The OHA determined
that such an inquiry wes not relevaat to the
issue of whether exception relief shauld be
granted to Monsanto. Therefore, discovery
was denied. With respect to the merits of
Monsanto's Application for Exception, the
DOE found that the refinery's limited
operating experience of 11 days provided an
insufficient basis for the approval of starting
inventory relief. Accordingly, the exception
request was denied.

Interlocutory Order

Office of Special Counsel/Texaco, Inc.,
December 30, 1983, HRZ-0140

The Office of Special Counsel sought an
order resolving legal issues arising under the
“very large tract" exception to the definition
of “property” in connection with a Proposed
Remedial Order issued to Texaco, Inc. The
firm raised the "very large tract” exception as
one of its defenses to the PRO's allegation
that it had misclassfied its crude oil
producing properties. The DOE found that the
exception was not intended to apply
routinely to leases of greater than average
size, but rather to a narrow class of
extraordinarily large leases. The DOE further
found that the exception was to be applied
only to geological “structures’ and not to
“fault traps" or “'reservoirs.” Finally, the DOE
held that proof of “phased development” of a
premises or the use of a “selection” clause in
a lease is not required under the “very large
tract” exception.

Refund Applications

Panhandle Eastern Pipeline Company,
Missouri Self Service Gas Company,
December 27, 1983, RF15-4

The Office of Hearings and Appeals (OHA)
issued a Decision and Order granting an

Application for Refund filed by Missouri Self

Service Gas Company. Due to a clerical erraor,

the Department of Energy's Office of the

Controller paid Missouri Self Service

$45.081.50 more than the refund due. After the
error was discovered, & letter requesting
repaymen! was sent to Missouri Self Service.
However, the company did not repay the
excess funds received. An attorney for the
company informed OHA that Missouri Self
Service was no longer a functioning business
entity, and that the excess funds received
had been distributed to the shareholders.
Accordingly, OHA ordered Missouri Self
Service and its shareholders te remit the sum
of $45,031,50 plus interest to the Department
of Energy.

Standard Oil Company (Indiana)/Crighton’s
Amoco Service, December 29, 1983,
R¥F21-7813

The DOE issued a Decision and Order
concerning an Application for Refund filed by
Crighton’s Amoco Service, a retailer of motor
gasoline, which elected to file for a refund
based upen the presumption of injury and
formulae set forth in Office of Special
Council, 10 DOE { 85,048 (1982). After
analyzing the material submitted in support
of the application, the DOE authorized a
refund of $2.954. However, the DOE further
determined that the refund should be paid'to
the Internal Revenue Service, in partial +
satisfaction of a judgment lien for unpaid
personal income taxes and employment laxes
owed by the proprietor of Crighton's.

Standard Oil Company (Indiana}/the
Southland Corporation, December 29,
1983, RF21-12254

As part of the refund proceedings involving
the Standard Oil Company (Indiana) (Amoco)
consent order fund, the DOE issued a
Decision granting a refund of $29,395 to the
Southland Corporation, based on 88,936,438
gallons of Amoco motor gascline that the firm
purchased and resold as a wholesaler.
Subsequently; Southland contacted the DOE
and requested a review of the refund
calculations. Upen reviewing the galtonage
figures, the BOE found that Southland's
actual purchases totalled 58,931,438 gallons
and that the firm’s refund should be
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calculated according to the revised gallonage
figure. Since the firm elected to apply for a
refund based on the presumption method set
forth in Office of Special Counsel, 10 DOE

1 85,048 (1982), the DOE approved a refund of
$22,915 and Southland was directed to remit
$6,480 to the Amoco escrow account.

Dismissals

The following submissions were
dismissed:

Name Case No.

Ward Oil C

RF21-12134
| RF21-10802
RF21-10803

Ty s

Copies of the full text of these
decisions and orders are available in the
Public Docket Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, D.C. 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., except
federal holidays. They are also available
in Energy Management: Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

George B. Breznay,
Director, Office of Hearings and Appeals.
March 1, 1984.

[FR Doc. 846482 Filed 3-9-84; 8:45 am|
BILLING CODE 6450-01-M

Southeastern Power Administration

Proposed Rate Adjustment, Public
Forum, and Opportunities for Public
Review and Comment

AGENCY: Southeastern Power
Administration (Southeastern), DOE.
ACTION: Notice of proposed rate
adjustment for Cumberland Basin
Projects, notice of public forum and
opportunity for review and comment.

SUMMARY: Southeastern proposes to
replace Rate Schedules CR-1-E and CR-
2-E currently applicable to Cumberland
Basin Projects power and Rate Schedule
LP-1-A currently applicable to the
Laurel Project, and seeks approval of
new Rate Schedule CC-1-A, CM-1-A,
CBR-1-A, CSI-1-A, CEK-1-A, and
CTV-1-A, for a five-year period, July 1,
1984, through June 30, 1989,
Opportunities will be available for
interested persons to review the present
rates, to review the proposed rates and
supporting studies, to participate in a
public forum and to submit written
comments. Southeastern will evaluate
all comments received in this process.

DATES: Written comments are due on or
before May 11, 1984. A public
information and comment forum will be

held in Nashville, Tennessee, on April
18, 1984, Persons desiring to speak at the
forum should notify Southeastern at
least 4 days before the forum is
scheduled, so that a list of forum
participants can be prepared. Others
may gpeak if time permits.

ADDRESSES: Five copies of written
comments should be submitted to:
Administrator, Southeastern Power
Administration, Department of Energy,
Samuel Elbert Building, Elberton,
Georgia 30635, The public information
and comment forum for the Cumberland
Basin Projects will begin at 10 a.m. on
April 18, 1984, in Conference Room A,
761 U.S. Courthouse, 801 Broadway,
Nashville, Tennessee 37203.

FOR FURTHER INFORMATION CONTACT:
Leon Jourolmon, Jr., Director, Division of
Fiscal Operations, Southeastern Power
Administration, Department of Energy,
Samuel Elbert Building, Elberton,
Georgia 30635, (404) 283-3261.
SUPPLEMENTARY INFORMATION: The
Federal Energy Regulatory Commission
by order issued October 26, 1983, in
Docket No. EF83-3021, confirmed and
approved Wholesale Power Rate
Schedules CR-1-E and CR-2-E
applicable to Cumberland Basin
Projects’ power for a period ending June
30, 1984. The Commissior by order
issued August 31, 1983, in Docket EF83—
3051, confirmed and approved
Wholesale Power Rate Schedule LP-1-A
applicable to Laurel Project’s power for
a period ending June 30, 1984.

Discussion

Existing rate schedules for the present
Cumberland System are predicated
upon a March 1983 repayment study and
other supporting data all of which is
contained in FERC Docket No. EF83-
3021. Existing rate schedule for the
Laurel Project is predicated upon a
March 1983 repayment study and other
supporting data all of which is
contained in FERC Docket No. EF83-
3051. The new written power marketing
policy integrates Laurel into the
Cumberland Basin System Projects, The
current repayment study prepared in
March of 1984 for the combined
Cumberland System shows that existing
rates are not adequate to recover all
costs required by present repayment
criteria.

A revised repayment study with a net
$2,820,000 revenue increase in each
future year over the current repayment
study demonstrates that all costs are
paid within their repayment life.

The net additional requirement
amounts to a net 12 percent increase in
revenues and is primarily due to
escalated costs at the generating

projects. It is proposed that revised rate
schedules applicable to TVA (for the
benefit of preference customers served
from the TVA System) and Other
Preference Customers of SEPA contain
the following unit rates:

TVA Rate Schedule:

Capacity at the generator/kw/
year

Energy at the - generator/kwh
(mills) 5.4

Other Customers Rate Schedules:

Capacity delivered at intercon-
nections with adacent utili-
ties/kw/year

Energy delivered at interconnec-
tions with adjacent utilities/
kwh (mills)

$11.52

The referenced March 1984 current
repayment study along with a revised
repayment study dated March 1984 and
previous system repayment studies are
available for examination at the Samuel
Elbert Building, Elberton, Georgia 30635.
Proposed Rate Schedules CC-1-A, CM-
1-A, CBR-1-A, CSI-1-A, CEK-1-A, and
CTV-1-A are also available,

Issued at Elberton, Georgia, March 2, 1984.
Harry C. Geisinger,

Administrator.
[FR Doc. 84-8484 Filed 3-9-84; 8:45 am|
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPTS-51501 TSH-FRL 2506-2]

Certain Chemicals; Premanufacture
Notices

Correction

In FR Doc. 84-937 beginning on page
1787 in the issue of Friday, January 13,
1984, make the following corrections:

On page 1788, first column, under the
heading of "PMN 84-314", in the entry
for “Toxicity Data”, first and second
lines, the symbol <" should have read
“ > ".

BILLING CODE 1505-01-M

[A-5-FRL 2542-8]

Section 321 Investigation; Employment
Effects; Peabody Coal Co.

AGENCY: Environmental Protection
Agency.

ACTION: Notice.

SUMMARY: EPA is announcing today that
it has granted a request to conduct an
investigation as authorized under
Section 321 of the Clean Air Act to




Federal Register / Vol. 49, No. 49 / Monday, March 12, 1984 / Notices

determine what, if any, employment
affects at the Peabody Coal Company,
Sunnyhill Mine in New Lexington, Ohio
are the direct result of air pollution
regulations adopted pursuant to the
Clean Air Act. As part of this
investigation, EPA is requesting
information from all interested and
affected parties be submitted to EPA
within the next 30 days.

DATE: Comments must be received by
April 11, 1984.

ADDRESSES: Comments should be
addressed to: Gary Gulezian, Chief,
Regulatory Analysis Section, Air and
Radiation Branch (5AR-26), USEPA,
Region V, 230 S. Dearborn Street,
Chicago, lllinois 60604.

Copies of all information relevant to
the investigation will be placed in
Docket 5A-84-1 which is available at
the Region V office for review. (It is
recommended that you telephone the
contact person listed below before
visiting the Region V office.)

FOR FURTHER INFORMATION CONTACT:
Debra Marcantonio, (312) 886-6088.
SUPPLEMENTARY INFORMATION: In 1978,
Consumers Power Company applied for
an extension of the January 1, 1980, SIP
compliance date for the applicable
sulfur dioxide emission limit, and the
Michigan Air Pollution Control
Commission and Consumer Power
Company subsequently entered into a
Stipulation and Consent Order. On June
25,1979, the final order was issued and
it was approved as a SIP revision for the
J. H. Campbell Plant in December 1980.
The order contains a program and time
schedule for controlling sulfur dioxide
emissions from the J. H. Campbell Plant
to meet the Michigan one percent sulfur-
in-fuel limitation by January 1, 1985.
Consumers Power Company applied for
a second deferment of the limitation
from January 1, 1985 until January 1,
1990. On November 28, 1983, the
Michigan Air Pollution Control
Commission voted to deny the
Consumers Power Company's request
for this second compliance date
extension. Therefore, the J. H. Campbell
Plant is required to meet the one percent
iulfur-in-fuel limitation by January 1,
985.

The Consumers Power Company
purchases coal for the J. H. Campbell
Plant from the Peabody Coal Company,
Sunnyhill Mine which is located in New
Lexington, Ohio and currently employs
approximately 520 people. If the |. H.
Campbell Plant chooses to comply with
the one percent sulfur-in-fuel limit by
fuel switching, it could result in the
closure of the Sunnyhill Mine if a new
buyer for its coal cannot be found.

As a result of the potential elosure, on
December 13, 1983, the Honorable John
D. Dingell, Chairman, Subcommittee on
Oversight and Investigations of the
Committee on Energy and Commerce,
U.S. House of Representatives,
petitioned EPA to conduct an
investigation as authorized by Section
321 of the Clean Air Act. He requested
that the investigation be conducted to
determine what, if any, employment
effects at the Sunnyhill Mine are the
direct result of air pollution regulations
adopted pursuant to the Act. In addition,
Mr. Clarence E, Miller, U.S.
Representative for Ohio and various
other concerned individuals expressed
their support for this investigation in
several letters to EPA.

EPA granted the request for this
investigation in a letter to Chairman
John D. Dingell on February 3, 1984. By
this notice, EPA is announcing to the
public that the agency has begun to
conduct such an investigation and is
requesting information from all
interested and affected parties. In
addition, EPA is sending letters to the
Peabody Coal Company, Consumers
Power Company and the Michigan
Department of Natural Resources
requesting specific information relating
to this investigation. Upon receipt of this
information, EPA will begin analyzing
the data and may, if necessary, request
further information. As part of this
investigation, EPA will also conduct
interviews, meetings and plant visits as
necessary.

The purpose of a section 321
investigation is to determine the specific
role, if any, the Clean Air Act and the

applicable implementation plan played -

in either causing or contributing to the
actual or potential discharges or layoffs
of employees. It is important to note that
Subsection (d) of Section 321 states that
any findings resulting from such an
investigation are not to be construed to
require or authorize EPA to modify or
withdraw any requirements imposed
under the Act.

Because such an investigation must be
based upon documentation from all
parties involved as well as on
documentation already on file at EPA,
such an investigation is likely to take at
least several months to complete. EPA’s
draft findings, conclusions or
recommendations will be made
available to the public for review.

(Section 321 of the Clean Air Act as
amended)

Dated: March 1, 1984,
Valdas V. Adamkus,
Regional Administrator.

{FR Dog. 844533 Filed 3-9-84; B:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

A Closed Circuit Test of the
Emergency Broadcast System During
the Week of March 19, 1984

March 5, 1984.

A test of the Emergency Broadcast
System (EBS) has been scheduled during
the week of March 19, 1984. Only ABC,
CBS, MBS, NBC, NPR, AP Radio and UPI
Audio Radio Network affiliates will
receive the Test Program for the Closed
Circuit Test. The ABC, CBS, NBC and
PBS television networks are not
participating in the Test.

Network and press wire service
affiliates will be notified of the test
procedures via their network
approximately 30 to 45 minutes prior to
the test.

Final evaluation of the test is
scheduled to be made about one month
after the Test.’

This is a closed circuit test and will
not be broadcast over the air.

William J. Tricarico,

Secretory, Federal Communications
Comnussion.

[FR Doc. 84-8489 Filed 3-0-84; 8:45 am]
BILLING CODE 6712-01-M

Meeting of the Telecommunications
Industry Advisory Group Steering
Committee ¢

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Pub.
L. 92463}, notice is hereby given of a
meeting of the Telecommunications
Industry Advisory Group Steering
Committee scheduled to meet on
Thursday and Friday, March 22 and 23,
1984. The meeting will be open to the
public. The meeting time and location is
as follows:

March 22 and 23, 1984—9:30 a.m.: FCC
Meeting Room 7317, 2025 M. Street,
N.W., Washington, D.C.

The agenda is as follows:

L. Review of Minutes of Previous Meeting
II. General Administrative Matters

III. Review of Glossary

IV. Review of General Section

V. Other business

VL Presentation of Oral Statements

VII. Adjournment

With prior approval of the Chairman,
Gerald P. Vaughan, oral statements
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while not favored or encouraged, may
be allowed if time permits and if the
Chairman determines that an oral
presentation is conducive to the
effective attainment of Steering
Committee objectives. Anyone not a
member of the Steering Committee and
wishing to make an oral presentation
should contact Stephen T. Duffy, Group
Vice-Chairman (202) 634-1509) at least
five days prior to the meeting date.
William J. Tricarico,

Secretary, Federal Communications
Commission.

{FR Doc. 84-8488 Filed 3-6-84: 8:45 am|

BILLING CODE 6712-01-M

[Report No. 1449]

Petitions for Reconsideration and
Clarification of Actions in Rule Making
Proceedings

March 5, 1984.

The following listings of petitions for
reconsideration and clarification filed in
Commission rulemaking proceedings is
published pursuant to CFR § 1.429(e).
Oppositions to such petitions for
reconsideration and clarification must
be filed within 15 days after publication
of this Public Notice in the Federal
Register. Replies to an opposition must
be filed within 10 days after the time for
filing oppositions has expired.

Subject: Revision and update of Part
22 of the Rules (Public) Mobile Radio
Services. (CC Docket No. 80-57)

Filed by:

Jan David Jubon, P. E., on 1-10-84.
{Supplement filed 2-21-84).

Carl W. Northrop & Eliot ]. Greenwald
for Kadison, Pfaelzer, Woodard,
Quinn & Rossi on 1-18-84.
(Supplement filed 2-27-84).

Benjamin F. Dawson III, PE on 2-8-84.

Martin W. Bercovici, Attorney for
AMCOM, Inc., on 2-17-84.

Dean George Hill & Riley M. Murphy,
Attorneys for T-Com, Inc., on 2-27-84.

Lisa J. Stevenson, Gregory C. Stample &
Mary M. Hendriksen, Attorneys for
Telephone and Data Systems, Inc., on
2~27-84.

John Q. Hearne, Larry A. Blosser &
Bruce D. Jacobs for Fisher, Wayland,
Cooper and Leader on 2-27-84.
Subject: Amendment of Part 2 of the

Commission’s Rules Regarding

Implementation of the Final Acts of the

World Administrative Radio

Conference, Geneva, 1979, (Gen Docket

No. 80-739)

Filed by:

Gordon Schlesinger, Secretary for The

Southern California Repeater and

Remote Base Association on 2-17-84.
Christopher D. Imlay, Attorney for The

American Radio Relay League,

Incorporated on 2-21-84.

Subject: Amendment of Part 15 to add
new interim provisions for cordless
telephones. (Gen Docket No. 83-325,
RM's 4062 and 4075).

Filed by:

Daniel L. Bart & Elliott Light, Attorneys
for GTE Service Corporation and its
domestic affiliated telephone
equipment and service companies on
2-13-84,

Subject: Amendment of the Amateur
Radio Service Rules, Part 97, to make
additional frequencies available to the
Radio Amateur Civil Emergency Service
during declared national emergencies.
(PR Docket No. 83-524)

Filed by:

Gary David Gray, WB6HUG on 2-16-84.

Robert C. Jones, Chief of
Communications for The County of
Orange, California on 2-21-84.

Gordon Schlesinger, Secretry for The
Southern California Repeater and
Remote Base Association on 2-22-84.

John B. Sauvajot, Director, Department
of General Services for The County of
San Diego on 2-24-84,

W. M. Kahn, Chief Communications
Supervisor (Acting) for The San Diego
County Sheriff's Department on 2-24~
84.

William J. Tricarico,

Secretary, Federal Communications

Commission.

[FR Doc. 84-8490 Filed 3-9-84; 8:45 am|

BILLING CODE 6712-01-M

[MM Docket No. 84-155 et al.; File No. BP~
810807Al et al]

Arby R. Beardslee, et al.; Hearing
Designation Order

In the matter of applications of Arby R.
Beardslee, Central Valley, California, Regq:
840 kHz, 500 W, 10 kW-LS, U (MM DOCKET
NO. 84-155, File No. BP-810807Al); Pete
Pappas and Mike Pappas, d.b.a, The Pete
Pappas Company, KTRB{AM), Modesto,
California, Has: 860 kHz, 1 kW, 10 kW-LS,
DA-2, U, Req: 860 kHz, 10 kW, 50 kW-LS,
DA-2, U (MM DOCKET NO. 84-156, File No.
BP-810923Al); International Broadcast
Consultants, Inc., Gardnerville, Nevada, Req:
840 kHz, 1 kW, 10 kW-LS, DA-N, U (MM
DOCKET NO. 84-157, File No. BP-811015AH);
Juarez Communications Corporation, North
Las Vegas, Nevada, Req: 840 kHz, 25 kW, 50
kW-LS, DA-2, U (MM DOCKET NO. 84-158,
File No. BP-811015A1); Alegria I, Inc., Marina,
California, Req: 840 kHz, 1 kW, 5 kW-LS,
DA-2, U (MM DOCKET NO. 84-159, File No.
BP-811015A]); Elizabeth Waters, Phyllis

Moore, Louis Lauro, Gloria McKinley, and
Verna Rolls, d.b.a’; Heritage
Communications, Yountville, California, Req:
840 kHz, 250 W, 2.5 KW-LS, DA-2, (MM
DOCKET NO. 84-160, File No. BP-811015AK);
and Nevada County Broadcasters, Inc.,
KNCO({AM), Grass Valley, California, Has:
1250 kHz, 1 kW, 500 W-LS, DA-2, U, Req: 830
kHz, 1 kW, 5 kW-LS, DA-N, U (MM
DOCKET NO. 84-161, File No. BP-811015AL).

Adopted: February 8, 1984.
Released: February 29, 1984.

By the Chief, Mass Media Bureau.

1. The Commission, by the Chief,
Mass Media Bureau, acting pursuant to
delegated authority, has under
consideration the mutually exclusive
applications of Arby R. Beardslee
(Beardslee), Pete Pappas and Mike
Pappas d/b/a The Pete Pappas
Company (Pappas),! International
Broadcast Consultants Inc. (IBC},? Juarez
Communications Corporation (Juarez),
Algria I, Inc. (Alegria),® Heritage
Communications (Heritage), and
Nevada County Broadcasters, Inc.
(Nevada). Also before the Commission
are petitions to deny and informal
objections filed by the various
applicants * and outside parties, and

! Pappas has filed amendments; dated January 21,
1983 and June 17, 1983, that fail to meet the
requirements of Section 73.3522 of the Rules. The
amendment of June 17, 1983 reports the availability
of a complete standby generator system to provide
KTRB with continuous service in the event of a
general power outage; the minor amendment of
January 21, 1983 proposes to operate KTRB during
daytime hours with a directional antenna radiation
system that will eliminate prohibited overlap with
XEMO, Tijuana, Mexico. Under Section 1.65,
however, good cause has been shown for the
acceptance of these amendments, though
comparative advantage may not be sought from
their contents.

*Petitions were filed against the IBC application
by Lloyd Higuera. applicant for a new FM station to
be licensed to Gardnerville-Minden, Nevada, and by
Arby Beardslee, an applicant in this proceeding. We
have acted on these pleadings independently of this
Order and. in response, we initially dismissed the
IBC proposal. Subsequently, on reconsideration the
proposal was reinstated. Having fully considered
the issues in this other context, we will here dismiss
the petitions as moot,

2 Amendments filed by Alegria on April 15,1983
and September 22, 1963 serve lo correct various
ownership errors made in a timely-filed amendment
of December 27, 1982; therefore, these corrective
amendments comply with § 73.3514(a) of the Rules
and are acceptable under § 73.3522(a)(2). The
remaining amendment, filed by Alegria on May 26,
1883, reflects minor changes in the principals of the
applicant and in their respective holdings and is
acceptable under Section 1.65.

* A motion to enlarge issues would normally be
filed by the parties after designation for hearing
pursuant to § 1.229 of the Commission’s Rules. In
the instanceg present in this Order, however, the
pleadings will be considered at this stage of the
proceeding because the several allegations relate 10
the alleged failure of some of the parties to meet 0ur
criteria governing the acceptance of proposals for
filing.
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pleadings responsive thereto. For
purposes of convenience, we will
consider the requested issues on an
applicant-by-applicant basis rather than
considering each petition in turn.

2. Juarez.® ® 7 A petition to deny was
filed by Western Cities Broadcasting,
Inc., licensee of KMJJ(AM), North Las
Vegas, Nevada and KLUC(FM), Las
Vegas, Nevada,® and an informal
objection was filed by Arby R.
Beardslee, an applicant in this
proceeding. Western states that Juarez
has failed to meet its stated gateway
criterion of § 73.37(e)(2) i.e., that it is
minority controlled, because although
Mrs. Yolanda M. Juarez-Naismith
ostensibly owns 51 percent of the
applicant, her husband, Robert A.
Naismith, has directed all preparations
of the exhibits furnished with the
application and has conducted all
relevant negotiations. Consequently,
Western alleges that it cannot be
assumed that Mrs. Juarez-Naismith will
be in sole control of her shares in Juarez
and that, at a minimum, one-half of Mrs.
Juarez-Naismith's stock interest should
be attributed to her husband. In that
event, Juarez would fail to meet the 50%
minority ownership provision of
§ 73.37(e)(2)(iv).

3. Western's allegations constitute a
claim that Robert Naismith is, in effect,
a real party in interest to this
application. Neither a family
relationship nor assistance in the
preparation of an application, however,
is sufficient to support the addition of
such an issue. In arguing to the contrary
when husband-wife relationships are
involved, Western relies upon a series of
multiple ownership cases, among them
Lady Sarah McKinney Smith, 59 FCC 2d

* The petition to deny the Juarez proposal filed by
KFI, Inc., licensee of KFI(AM), Los Angeles,
California, and the informal objection filed by
Sawtooth Radio Corporation, licensee of KLIX(AM],
Twin Falls, Idaho, have been rendered moot by a
subsequent modification of the Juarez proposal from
650 kHz to the present 840 kHz designation,

“Juarez has submitted an amendment dated May
17, 1983, that deletes and replaces its original
engineering report. The amendment covers a change
of transmitter and antenna site and modification of
the proposed day and night directional patterns.
The amendment proposes no changes in frequency,
power (day or night) or city of license. Thus, it is a
minor amendment and is acceptable pursuant to
Section 1.85.

" Juarez has also filed a petition for leave to
amend, dated August 25, 1983, that provides
additional ownership information. The amendment
complies with the Commission's requirement under
Section 1.85 that each applicant's application be
kept current, complete, and accurate; the petition
will therefore be granted. -

*Western has filed a supplement to petition to
f‘leny and a second supplement to petition to deny;
in its motion to dismiss supplements to petition to
deny, Western has requested that we dismiss these
pleadings without prejudice to its petition to deny.
We will grant the motion.

398 (1976). These cases, however, stand
simply for the proposition that husbands
and wives cannot reasonably be
expected to compete with each cther on
an arms-length basis. That the spouses
in fact own and control the interests
attributed to them is assumed in these
holdings; the primary concern is not
where control lies but rather how it will
be exercised. With respect to the former
question, our long-standing policy is to
accept ownership interests as reported
in the absence of specific evidence
indicating otherwise; the existence of a
family relationship is insufficient
specific evidence for this purpose. Cf.
Ottumwa Broadcasting Company, 92
FCC 2d 1011, 1015-16 (1982) {declining to
attribute a wife's ownership interest to
her non-owner husband’s full-time
participation for integration of
ownership and management purposes).
Consequently, we will not impart Mrs.
Juarez-Naismith's ownership and control
of the stock to her husband.

4. In its petition to deny, Western also
contends, and we agree, that Juarez has
failed to demonstrate that it is
financially qualified to construct and
operate its proposed station. Thus,
Juarez' letter from City National Bank of
Detroit promising a loan or letter of
credit to be secured by bonds or cash of
Lillian and Jim Wegerly is deficient
because neither has formally pledged
bonds or cash for this purpose.
Moreover, the bank letter fails to
include interest terms or a repayment
schedule. In addition, the Juarez
application contains a realtor's letter
dated May 14, 1981, indicating that the
owners of property Juarez presumably
would use for a transmitter site would
consider selling the property. The
amended financial statement provides
figures for this transaction, but Juarez
has failed to detail and document
completely the formal terms of the
transaction.

5. In response to Western's
allegations, Juarez has filed a petition
for leave to amend containing the
financial certification found in Section
11T of Form 301. We cannot accept this
certification. When an applicant submits
insufficient information to demonstrate
its financial qualifications, a substantive
and material question of fact arises. The
subsequent submission of a certification
by the applicant is not sufficient to
resolve the factual issue the applicant
itself has raised by its prior submission
of specific and inconsistent information.
South Florida Broadcasting Company,
Inc., FCC 83-265, released June 2, 1983.
Consequently, an appropriate financial
issue will be specified.

6. Western and Arby R. Beardslee
also state that Juarez has proposed an
excessive nighttime power of 25
kilowatts. Section 73.21(a)(2)(ii)(C) limits
new class II-B stations on the clear
channels to a nighttime power of 1
kilowatt if the station fails to meet the
25 percent white area coverage
provision of § 73.37(e)(2)(i). Juarez has
indicated that it will provide new
service to only 16.6% of the area within
the nighttime contour of the proposed
station. Consequently, waiver is
necessary to permit cperation as
proposed.

7. The Commission has adopted a
strict standard for waiver requests of
this nature, however. A waiver will be
granted only upon a showing that the
higher power proposed is necessary to
provide principal city service and will
not impede our allocation objectives.
Juarez has not established compliance
with these requirements and an
appropriate issue will be specified.

8. Heritage. On April 9, 1982, Heritage
submitted an amendment to its
application providing for a change in the
proposed transmitter site and increasing
nighttime power from 250 watts to 1
kilowatt. Upon notification that this
proposal constituted a major change
pursuant to § 73.3571(a)(1) of the Rules,
Heritage submitted an amendment,
dated December 17, 1982, that withdrew
the earlier amendment as it pertained to
the nighttime increase, but proposed to
operate daytime at the new site
proposed in the April 9 amendment.
Contrary to Alegria's allegation in its
motion to dismiss, the December 17
amendment is by definition minor under
our rules.

9. A petition to dismiss or to deny
application was filed against this
proposal (the original application as
amended on December 17} by Pete
Pappas and Mike Pappas, d/b/a The
Pete Pappas Company, licensee of
standard broadcast station KTRB and
an applicant in this proceeding. Pappas
states that, based on actual field
strength measurements, the 25 mV/m
groundwave signal contour of the
Heritage proposal would overlap the
KTRB 2 mV/m groundwave signal in
contravention of '§ 73.37(a) of the
Commission's Rules; therefore, Pappas
contends that the Heritage application
should be dismissed.

10. Heritage has countered Pappas’
contention with a petition for leave to
amend, filed July 8, 1883, in which
Heritage has attempted to resolve the
interference issue by changing the
location of the proposed daytime
transmitter and antenna site, Pappas, in
its further petition to dismiss application
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and Arby R. Beardslee, in his petition
for major amendment designation, state
that Heritage's amendment would cause
massive increased interference to
Beadslee's application. We agree, and
conclude as a result, that the Heritage
submission is a major amendment under
§ 73.3571(j)(1) of our rules, which states
that a new file number will be assigned
to any amendment modifying the
engineering proposal “unless [the]
amendment is accompanied by a
complete engineering study showing
that the amendment would not involve
new or increased interference problems
with * * * applications pending at the
time the amendment was

received * * *." We will assume, under
these circumstances, that Heritage
would prefer withdrawing its
amendment to losing its status in this
hearing; therefore we will not accept the
amendment. The Heritage proposal thus
reverts to its status prior to the July 8,
1983 amendment, wherein it causes
overlap to KTRB in violation of

§ 73.37(a). .

11, Under normal circumstances,
Commission policy would dictate that
the Heritage application be dismissed;
the applicant would then have available
30 days in which to eliminate
deficiencies preventing acceptance
through minor amendment. James River
Broadcasting Corp. v. FCC, 399 F.2d 581
(D.C. Cir. 1968). In this instance,
however, we believe that the public
interest would be better served by
allowing Heritage to remain in the
proceeding and to submit to the
presiding Administrative Law Judge, if it
is able, an amendment permitting
acceptance of its proposal. The
presiding Administrative Law Judge may
then retain the application in hearing
status or dismiss it pursuant to
§ 73.37{a) as appropriate.

12. Nevada.® '° We cannot determine
from the nighttime coverage map

® Nevada currently has an application pending
(BP-801105AM) on its present 1250 kHz frequency to
increase KNCO's daytime power from 500 W to
1kW. The application in thig proceeding proposes a
modification of KNCO's facilities from 1250 kHz to
830 kHz. We do not believe that the pendency of
BP-801105AM is inconsistent with this proposal. as
the applications contemplate alternative, not
simultaneous, operations. Section 73.3518 is
therefore not violated in this instance.

10 Nevada had requested a waiver of the
§ 75.35(a) multiple ownership provision because of
potential 1 mV/m overlap of this proposal with an
existing station and a pending application in which
two of Nevada's principals, Carl Auel and Marvin
Clapp, have an ownership interest. The need for a
waiver, however, has been obviated by the
submission of an ownership form on July 25, 1983
stating that Messrs. Auel and Clapp are no longer
directors or shareholders of Nevada. While we take
note of this ownership information, and while its
submission clearly establishes no inten! to conceal,

submitted whether Nevada's 26 mV/m
contour covers the main business
district of Grass Valley. Therefore,
Nevada should submit an amendment
more clearly demonstrating where the
contour lies. The presiding
Administrative Law Judge may then
determine whether a waiver of § 73.24(j)
of our Rules is necessary and, if so,
warranted.

13. The Commission, in /n re
Applications of City of New York
Municipal Broadcasting System
(WNYC), 91 FCC 2d 635 (1982), recon.
denied, FCC 83-232, released May 19,
1983, denied the minor change
application {BP-19151) of WCCO(AM),
Minneapolis, Minnesota, to build a new
antenna tower, finding that the tower
would be an unacceptable hazard to air
navigation. WCCD has appealed the
Commission’s decision to the United
States Court of Appeals for the District
of Columbia Circuit. If the WCCO
proposal is granted by the court, the
grant of Nevada's application will be
conditioned in the manner specified
below.

14. Beardslee.** A petition to
designate for hearing and to specify
issues was filed by Loyola University,
licensee of standard broadcast station
WWL, New Orleans, Louisiana. Because
Loyola has failed to demonstrate by
specific allegations of fact that itis a
party in interest with respect to the
challenged application, the pleading will
be treated as an informal objection
pursuant to § 73.3587 of our Rules.

15. Loyola contends that the primary
objective of our clear channel
proceeding was the fostering of minority
ownership of broadcast facilites. Hence
Loyola asks that we evaluate whether
grant of the Beardslee application would
preclude potential minority-owned
stations in the future. We must,
however, reject that argument. While
the fostering of minority ownership was
indeed one of our goals in opening up
the U.S. Class I-A clear channels for
new facilities, it was not our only
objective. Service to unserved and
underserved areas, first and second
local service, and non-commercial
service were also to be encouraged.
Loyola's contentions to the contrary
notwithstanding, our clear channel
decision does not place a higher priority
on one of these objectives than on
others. Hence, the possibility of a
minority-owned station in the future is

the applicant should amend this proposal to reflect
the change in ownership, as indicated below.

1L A petition for leave to amend was filed by
Beardslee on Angus! 5, 1983 providing the
C ission with additional ownership information.
Under Section 1.85, good cause has been shown for
the acceptance of the dment.

not a proper, basis for withholding
present grants to applicants otherwise
qualified to be Commission licensees.
Consequently, the objection will be
denied.

16. In addition, Beardslee states in his
response to the question of where the
main studio is to be located that this is
“to be determined”. Section 73.1125 of
our Rules states that each AM station
shall maintain a main studio in the
principal community which it is licensed
to serve, unless the studio is located at
the station's transmitter, Beardslee does
not state whether the main studio is to
be located in Central Valley; if it is not
to be located in the community to be
served or at the station's transmitter,
Beardslee must provide a justification
pursuant to § 73.1125(a)(3).
Consequently, Beardslee mugt submit a
clarifying amendment indicating the
location of the proposed main studio,
and a justification if the studio is not to
be located in the community of license
or at the transmitter site, to the
presiding Administrative Law Judge
within 30 days of the release of this
Order.

17. Alegria. Since the Alegria proposal
constitutes a major environmental
action as defined by § 1.1305(a) of the
Commission's Rules, the applicant is
required to submit the environmental
impact information described in § 1.1311
of our Rules. Alegria's environmental
impact statement fails to state whether
construction of the proposed facility has
been a source of local controversy in the
community.

18. Consequently, Alegria will be
required to file within 30 days of the
release of this Order an amended
environmental narrative statement with
the presiding Administrative Law Judge.
In addition, copies shall be filed with the
Chief, Audio Services Division, who will
then proceed regarding this matter in
accordance with the provisions of
§ 1.1313(b). Accordingly, § 1,1317 of the
Rules is waived to the extent that the
comparative phase of the case will be
allowed to begin before the
environmental phase is completed. See
Golden State Broadcasting Corp., 71
FCC 2d 229 (1979), recon. denied sub
nom. Old Pueblo Broadcasting Corp., 83
FCC 2d 337 (1980).

19. Local notice certification issues—
Juarez and IBC. Applicants for new
broadcast stations are required to give
local notice of the filing of their
applications in accordance with
§ 73.3580 of the Commission’s Rules.
They must then file proof of such notice
or certify that they have or will comply .
with the public notice requirement. We
have no evidence, however, that Juarez
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and IBC have done either.*? If they have
not already done so, Juarez and IBC will
he required to give local public notice
and to file a statement that they have
complied with the local public notice
requirement with the presiding
Administrative Law Judge within 30
days of the release of this Order.

20. Except as indicated by the issues
specified below, all applicants are
qualified to construct and operate as
propesed.*? However, since the
proposals are mutually exclusive, they
must be designated for hearing in a
consolidated proceeding. Although the
applications are for different
communities, they would serve
substantial areas in common. Therefore,
in addition to determining, pursuant to
section 307(b) of the Communications
Act of 1934, as amended, which of the
propasals would best provide a fair,
efficient, and equitable distribution of
radio service, a contingent comparative
issue will be specified.

21. Accordingly, it is ordered, that
pursuant to section 309(e) of the
Communications Act of 1934, as
amended, the applications are
designated for hearing in a consolidated
proceeding to be held before an
Administrative Law Judge at a time and
place to be specified in a subsequent
Order, upon the following issues:

1. If a final environmental impact statement
is issued with respect to Alegria I, Inc. which
concludes that the proposed facilities are
likely to have an adverse effect on the guality
of the environment, to determine;

{a) Whether the proposal is consistent with
the National Environmental Policy Act, as
implemented by Sections 1.1301-1319 of the
Commission’s Rules, and

(b) Whether, in light of the evidence
adduced pursuant to (a) above. the applicant
is qualified to construct and operate as
proposed.

2. To determine, with respect to Juarez
Communications Corporation, whether
circumstances exist which warrant waiver of
.‘;-:4.!ion 73.21(a)(2)(ii)(C) of the Commission's
Rules.

3. To determine with respect to Juarez
Communications Corporation:

'# Juarez did publish local notice certification for
!5 original propoesal of 850 kHz with 10 kW power
both night and day. The present proposal. however,
involves a change in frequency to 840 kHz and an
increase in power to 50 kW daytime, 25 kW
nighttime. This constitutes a8 major amendment
under 73,3571 and therefore triggers the local notice
Provision of 73.3580(a).

"* Operation with the facilities specified herein is
Subject to modification, suspension or termination
without right to hearing, if found by the Commission
' be necessary in order to conform to the Final
Acts of the ITU Administrative Conference on
Medium Frequency Broadcasting in Region 2, Rio de
Janeiro 1981, and to bilateral and other multilateral

dgreements between the United States and other
countries.

(a) Whether the bank commitment upon
which the applicant relies is reasonably
available to it;

(b) The terms and conditions upon which
the applicant will acquire its proposed
transmitter site; and

(c) Whether, in light of the above, the
applicant is financially qualified to construct
and operate as proposed.

4. To determine the areas and populations
that would receive primary service from each
proposal and the availability of other primary
aural service to such areas and populations.

5. To determine, in light of Section 307(b) of
the Communications Act of 1934, as
amended, which of the proposals would best
provide a fair, efficient, and equitable
distribution of radio service.

6. To determine, in the event it is concluded
that a choice among the applicants should not
be based solely on considerations relating to
Section 307(b), which of the proposals would,
on a comparative basis, best serve the public
inferest.

7. To determine, in light of the evidence
adduced pursuant to the foregoing issues,
which of the applications should be granted.

22, 1t is further ordered, that the
amendments filed by Pete Pappas and
Mike Pappas d/b/a The Pete Pappas
Company on January 21, 1983, and June
17, 1983, are accepted.

23. It is further ordered, that the
petition to deny filed by Lloyd Higuera,
and the petition to dismiss application
filed by Arby R. Beardslee, are
dismissed as moot.

24. It is further ordered, that the
amendments filed by Alegria I, Inc. on
April 15, 1983, May 26, 1983, and
September 22, 1983 are accepted.

25, It is further ordered, that the
petition to deny filed by KFI, Inc., is
dismissed as moot. -

26. It is further ordered, that the
informal objection filed by Sawtooth
Radio Corporation, is dismissed as
moot.

27. It is further ordered, that the
petition to deny filed by Western Cities
Broadcasting, Inc., is granted to the
extent indicated herein and is denied in
all other respects.

28. 1t is further ordered, that the
informal objection filed by Arby R.
Beardslee, is granted.

29, It is further ordered, that the
motion to dismiss supplements to
petition to deny filed by Western Cities
Broadcasting, Inc., is granted.

30. It is further ordered, that the
petition for leave to amend filed by
Juarez Communications Corporation on
February 8, 1983, is denied.

31. It is further ordered, that the
amendment filed by Juarez
Communications Corporation on May
17, 1983, is accepted, and the petition for
leave to amend filed by Juarez
Communications Corperation on August
25, 1983, is granted.

32. It is further ordered, that the
motion to dismiss filed by Alegria I, Iric.
is denied.

33. It is further ordered, that the
petition to dismiss or deny filed by Pete
Pappas-and Mike Pappas, d/b/a The
Pete Pappas Company, is granted to the
extent indicated herein and denied in all
other respects.

34. It is further ordered, that the
petition for leave to amend filed by
Heritage Communications on July 8,
1983, is denied, andthe accompanying
amendment is not accepted.

35. It is further ordered, that the
petition for mejor amendment ;
designation filed by Arby R. Beardslee,
is granted to the extent indicated herein
and denied in all other respects.

36. It is further ordered, that Elizabeth
Waters, Phyllis Moore, Louis Louro,
Gloria McKinley, and Verna Ralls, d/b/
a Heritage Communications shall submit
the amendment establishing its
acceptance for filing specified in
paragraph 11 herein, to the presiding
Administrative Law Judge within 30
days of the release of this order. ‘

37. It is further ordered, that Nevada
County Broadcasters shall submit the
clarifying amendment concerning the
nighttime coverage of its proposed
operation specified in paragraph 12
herein, to the presiding Administrative
Law Judge within 30 days of the release
of this order.

38. It is further ordered, that Nevada
County Broadcasters shall submit an
amendment indicating the current
ownership of the proposed station to the
presiding Administrative Law Judge
within 30 days of the release of this
order.

39. It is further ordered, that in the
event that the proposal of Nevada
County Broadcasters, Inc. is granted,
and the minor change proposal of
WCCO(AM], Minneapolis, Minnesota, is
granted by court action, Nevada County
Broadcasters, Inc. shall file an
amendment to protect WCCO's
nighttime 0.5-50% skywave contour.

40. It is further ordered, that the
petition for leave to amend filed by
Arby R. Beardslee on August 5, 1983, is
granted.

41, It is further ordered, that the
informal objection filed by Loyola
University, is denied.

42. It is further ordered, that Arby R.
Beardslee shall submit the clarifying
amendment concerning the location of
its proposed studio, as indicated in
paragraph 16 herein, to the presiding
Administrative Law Judge within 30
days of the release of this order.

43. It is further ordered, that Juarez
Communications Corporation and
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International Broadcast Consultants,
Inc. shall comply with the local notice
provision of § 73.3580 of the
Commission’s Rules, as discussed in
paragraph 19 above, and advise the
presiding Administrative Law Judge as
to compliance within 30 days of the
release of this order.

44, It is further ordered, that § 1.1317
of the Commission’s Rules is waived to
the extent indicated herein. Within 30
days of the release of this Order, Alegria
I, Inc. shall submit the amended
environmental narrative required by
§ 11311 of the Rules, to the presiding
Administrative Law Judge, with a copy
to the Chief, Audio Services Division.

45. It is further ordered, that to avail
themselves of the opportunity to be
heard, the applicants herein shall,
pursuant to § 1.221(c) of the
Commission's Rules, in person or by
attorney, within 20 days of the mailing
of this Order, file with the Commission
in triplicate a written appearance stating
an intention to appear on the date fixed
for the hearing and to present evidence
on the issues specified in this Order.

46, It is further ordered, that the
applicants herein shall, pursuant to
section 311(a)(2) of the Communications
Act of 1934, as amended, and § 73.3594
of the Commission’s Rules, give notice
of the hearing to the Commission of the
publication of such notice as required by
§ 73.3594(g) of the Rules.

The Federal Communications Commission.
W. Jan Gay,

Assistant Chief, Audio Services Division,
Mass Media Bureau.

|FR Doc. 84-6457 Filed 3-8-8458:45 am|
BILLING CODE 6712-01-M

[MM Docket No. 84-261; File No. BRH~
810924UK]

Metroplex Communications of Florida,
Inc.; Memorandum Opinion and Order

In re Application of Metroplex
Communications of Florida, Inc., For Renewal
of License Station WHYI{FM) Fort
Lauderdale, Florida (MM Docket No. 84-261;
File No. BRH-810924UK).

Adopted: March 1, 1984,

Released: March 9, 1984,

By the Commission.

1. The Commission has before it: i)
The above-captioned license renewal
application for Station WHYI(FM), Fort
Lauderdale, Florida, filed September 24,
1981 by Metroplex Communications of
Florida (WHYI or licensee); (ii) an
informal objection to the application
filed December 31, 1981, by Linda
Silverstein;! (iii) an opposition thereto

! Although Ms. Silverstein styled her pleading a
petition to deny, she did nol comply with the service

filed March 1, 1982, by the licensee; (iv)
a letter dated September 23, 1982 from
the Chief, Renewal and Transfer
Division, Broadcast (now Mass Media)
Bureau to the licensee; (v) the licensee’s
response filed November 22, 1982; (vi)
the petitioner's rebuttal filed December
27, 1982; (vii) a letter dated April 15,
1983 from the Chief, Enforcement
Division, Mass Media Bureau to the
licensee; and (viii) the licensee’s
response filed June 17, 1983. For the
reasons set forth herein, the Commission
finds an evidentiary hearing is needed
to resolve substantial and material
questions concerning the truthfulness of
representations made by the licensee in
the EEO portion of its 1981 license
renewal application concerning the
promotion of women, the hiring of
minorities, and the recruitment and
classification of women and minorities.

2. Our action is compelled because
information and explanations submitted
by the licensee are internally
inconsistent and appear to lack candor.
In this regard, we reiterate that we are
dependent on licensees to provide
accurate information in responses
submitted to us. See Northern
Television, Inc., FCC 83-504, released
November 1, 1983. Thus, when it
appears that a licensee has not
submitted accurate information nor
provided complete and candid
explanations as to why inaccuracies
occurred, we have little choice but to
examine the licensee's qualifications in
a hearing. Section 309(e) of the
Communications Act of 1934, as
amended, 47 U.S.C. 309(e).

3, As noted, the Commission's concern
with this licensee's EEO compliance
was most recently triggered by an
informal objection filed by a former
employee, Ms. Linda Silverstein.? Ms.
Silverstein charges that the licensee
misclassified several females by

. improperly placing them in the “officials

and managers" category of the
employment report filed with the
renewal application. In addition, she
contends that she was a victim of
intentional employment discrimination
in that she was paid less than a
similarly situated male employee. She
also alleges that during her job
interview, she was asked improper
questions. The licensee opposed Ms.
Silverstein's pleading, providing reasons
for its classification decisions and a

reguirements of section 309(d)(1) of the
Communications Act of 1934, as amended, and
§ 1.47(g) of our rules. Accordingly, it is being *
considered an informal objection.

% In this regard. we note that a letter of
admonishment was sent to the station at the
beginning of the license term regarding its EEO
practices as to Blacks.

rebuttal of Ms. Silverstein's
discrimination charges.

4. The licensee’s opposition, however,
did not address all of the issues raised
by Ms. Silverstein. In addition, a
comparison of the station's renewal
application EEO program, particularly
those sections setting forth job hires and
promotions, with the station's license
term Annual Employment Reports raised
questions about the accuracy of the
information submitted. In an attempt to
resolve these questions; the Commission
asked the licensee for additional
information about the classification of
its office manager, the terms and
conditions of Ms. Silverstein's
employment, and the implementation of
its EEO program.

5. Review of the licensee's response,
filed November 22, 1982, disclosed
unexplained and disturbing
inconsistencies among the licensee's
several submissions, that is, its Annual
Employment Reports, EEO program,
opposition pleading, and the response.
Indeed, the nature and extent of the
inconsistencies suggested that one or
more of the station's submissions were
so inaccurate as to raise questions about
the licensee's candor. Hence, a second
inquiry was made of the licensee in an
attempt to obtain accurate data as well
as explanations for the inconsistencies:
However, review of the licensee’s
second response, filed June 17, 1983, in
light of the licensee's earlier
submissions, leads us to conclude that
substantial and material questions
remain concerning the licensee's candor
and its compliance with our EEO rule.

6. In order to set forth clearly our
concern with the licensee, we will
analyze the licensee's submissions issue
by issue. Further, although our concern
with the licensee arose initially from Ms.
Silverstein's informal objection, we will
begin our discussion of the licensee’s
performance with a review of its EEO
program in view of the serious
inconsistencies which exist there.

1. Promotions

7. The most obvious inconsistencies
arise from statements made about
specific promotions. In Section IX
(Promotion) of the station's 1981 EEO
program, the licensee lists 13 protected
group members whom it claimed were
promoted between 1979 and 1981,
together with a narrative describing the
nature of the promotions. However, the
licensee's November 22, 1982 and June
17, 1983 letters list fewer promotions
during a period of time greater than the
time period referenced in the renewal
application. Even more disturbing is that
only 7 of the 13 people named in the
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renewal application appear in the
subsequent lists. For example, the
renewal application states:

“In 1978 Maryann Grahovac was hired as
secretary to the General Manager, she was
promoted Administrative Assistant and
Office Manager in 1980. She left to pursue
other careers in 1981. (Female Minority)”

That name does not appear in the
November 22 or June 17 list of
promotions, nor in the 1981 list of station
employees, nor in the list of persons
terminated during the license term. A
second example is Marybeth Benivegna,
who is shown as promoted to research
director and supervisor in the renewal
application. In one subsequent list, her
job title is “Music Research,” and she is
classified as a clerical employee and
ranked 32nd out of 34 employees in
terms of pay. In another, she is shown as
having been promoted from *“Phone
Assistant” to “Music Research
Director.” A third example is Joan Siani,
shown in the EEO program as promoted
from program assistant to public affairs
director; however, she does not appear
in subsequent lists of people promoted
but is shown on the roster of employees
as a “Program Secretary.” In sum, the
promotion information in the station's
EEO program is not corroborated by
subsequent licensee submissions nor are
reasons provided for the discrepancies
which exist among the three
submissions. Accordingly, we find that a
hearing is necessary to resolve the
questions raised by the conflicting data.

IL. Job Hires

8. The primary gauge used to
determine whether a station's
recruitment efforts are attracting
qualified minority and female job
applicants is Section VIII of the Model
EEO program filed with the License
renewal application. In that section, the
licensee reports the number, race and
sex of the hires it made during the
preceding 12 months. Analysis of this
section of WHYI's renewal application
shows that during the license term there
were no more than 25 hires, of whom 13
or 52.0% were minorities. Since the
available labor force contained 15.6%
minorities, this hiring record indicated
affirmative recuritment practices.

8. This hiring information became
suspect when compared with the
station's license term Annual
Employment Reports (Form 395). For
example, the station's renewal
application report shows 41 employees
(32 full-time and 9 part-time), but only 2
(or 4.9%) minorities. Other license term
reports show: in 1981, 5 minorities or
12.1%; in 1980, 4 minorities or 9.3%; and
in 1979, 4 minorities or 9.5%. The

comparison of the minority hiring
percentage (52.0%) with the percentage
of minority employees (4.9% to 12.2%)
raised substantial questions about the
accuracy of the reporting or, if the
figures were correct, the reasons for the
high turnover of minorities. In an
attempt to resolve this question, the
licensee was asked to supply job hire
and termination data.

10. The licensee's first response only
raised further questions. Analysis of the
hiring and termination data, in
conjunction with the station's list of
employees, indicated a minority hiring
percentage of 25.6%, not 52.0% as the
licensee’s original submissions
suggested. No explanation was provided
by the licensee for this discrepancy.
Consequently, the licensee was asked to
describe how the various lists were
prepared and to resubmit lists of
employees, hires and terminations.

11. Review of the second response
indicates that during the relevant period,
11 of 42 hires, or 26.2%, were minorities,
The licensee explains that the
discrepancies between its license
renewal submission and later ones
arose because several different persons,
using various sources, prepared the
submissions. In addition, the licensee
asserts that its general manager was
unfamiliar with the station's EEO
records. -

12. We view the licensee's
explanation for the discrepancies to be
inadequate. We are particularly
troubled by the magnitude of the error
present in the station’s report of job
hires (at least 17 more hires and 2 less
minority hires than originally reported)
and by the licensee's continued failure
to report any of the part-time hires it
made during the license term.
Accordingly, in order to develop a
complete record as to why the station’s
initial report of job hires was so far off
the mark and to determine what the
station’s hiring figures for the license
term actually were, it is necessary to
explore these matters at the hearing.

II1. Recruitment

13, In Section IV of the Model EEO
program, the licensee is asked to list the
recruitment sources utilized during the
12 months preceding the filing of the
station’s renewal application and note
the number of referrals received from
each source, Analysis of this
information in conjunction with job hire
data, enables the licensee and the
Commission to determine whether the
licensee's listed recruitment sources
have been “productive”, i.e.,, whether
the station's employment needs are
being communicated to sources of

qualified female and minority job
applicants.

14. The station’s initial list of
recruitment sources contains four
minority/female organizations (showing
no referrals), plus the Florida State
Employment Agency (1 referral), 3
schools (5 referrals), and 5 newspapers,
including a Black newspaper and a
Spanish-language newspaper (“Total
over 15" referrals). Hence, the station's
EEO program represents that various
recruitment sources/technigues were
used and that referrals resulted. In
responding to the Commission's first
inquiry about its recruitment efforts, the
licensee states:

“In response to Paragraph 2 concerning
referral sources, we realized we had not been
keeping adequate files concerning applicants
and referrals. This is one of the reasons why
Ms. Walker was promoted to Office Manager.
[According to other material in the same
letter, this occurred on December 12, 1980,
seven months prior to filing the renewal
application.] Since that time, we have
extremely accurate files of applicants, and
Ms, Walker is aggressively seeking minorities
from newspapers, letter writing campaign
and cultivating relationships with various
employment services. For every job opening a
letter is written to NAACP, Florida
Employment Services, Equal Employment
Opportunity Commission, and an ad is placed
in the following newspapers: The Fourt [sic]
Lauderdale News, the Miami Times, the
Miami Courier.

In addition to the foregoing recruitment
sources, we have resorted to paying fees to
employment agencies.

15, Because the sources cited were not
the same as those initially listed and
because the licensee's first reference to
a person hired as a 