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Presidential Documents

Title 3—

The President

Presidential Determination No. 84-3 of December 10, 1983

Argentine Certification

Memorandum for the Honorable George P. Shultz, the Secretary of State

Pursuant to Section 725(b) of the International Security and Development 
Cooperation Act of 1981,1 hereby determine and certify:

(1) that the Government of Argentina has made significant progress in 
complying with internationally recognized principles of human rights, and

(2) that the eligibility of Argentina for the provision of security assistance 
and the transfer of defense articles and defense services, and the provision 
and transfer thereof, in accordance with the Foreign Assistance Act of 1961 
and the Arms Export Control Act, are in the national interests of the United 
States.

This determination, together with the justification therefor, shall be reported 
to the Congress. This determination shall be published in the Federal Register.

THE WHITE HOUSE, 
Washington, Decem ber 10, 1983.[FR Doc. 84-4536 

Filed 2-15-84; 3:03 pm] 

Billing code 3195-01-M
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Presidential Documents

Presidential Determination No. 84-4 of January 18, 1984

International Military Education and Training for Yugoslavia

Memorandum for the Honorable George P. Shultz, the Secretary of State

By virtue of the authority vested in me by the Foreign A ssistance A ct o f 1961, 
as amended (the A ct):

I hereby find pursuant to section 620(f) of the A ct that the furnishing of 
assistan ce to Yugoslavia under chapter 5 o f part II o f the A ct is vital to the 
security of the United States, that Yugoslavia is not controlled by the interna­
tional Communist conspiracy, and that such assistan ce will further promote 
the independence of Yugoslavia from international communism.

Pursuant to section 614(a)(1) of the A ct—

(a) I hereby determine that the furnishing of such assistance to Yugoslavia is 
important to the security interests of the United States; and

(b) I hereby authorize the furnishing of such assistan ce to Yugoslavia 
without regard to section 620(f) o f the A ct in the amount of $130,000 in the 
fiscal year 1984.

This determination shall be reported to the Congress and published in the 
Federal Register.

THE WHITE HOUSE, 
W ashington, Ja n u a ry  18, 1984.

(FR D oc. 84-4537 

Filed 2-15-84; 3:04 pm] 

Billing co d e  3195-01-M

cc: The Secretary of Defense
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This section of the FED ERA L R EG ISTER  
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510.
The Code of Federal Regulations is sold 
by the Superintendent of Documents.
Prices of new books are listed in the 
first FED ERA L R EG ISTER  issue of each 
week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service

7 CFR Part 301

[Docket No. 84-303]

Mexican Fruit Fly; Expansion of 
Regulated Areas

a g e n c y : Animal and Plant Health 
Inspection Service, USDA. 
a c t io n : Interim rule.

s u m m a r y : This document amends 
subpart 301.64 (“Subpart-Mexican Fruit 
Fly”) of the domestic quarantine notices 
(7 CFR Part 301.64 et seq.) by expanding 
the area listed as a regulated area in Los 
Angeles County, California. This action 
is necessary as an emergency measure 
in order to prevent the artificial spread 
of the Mexican fruit fly, Anastrepha 
ludens (Loew), into noninfested areas of 
the United States. The effect of this 
amendment is to impose certain 
restrictions on regulated articles moving 
interstate from the regulated area. 
d a t e s : Effective date of amendment 
February 17,1984. Written comments 
concerning this final rule must be 
received on or before April 17,1984. 
a d d r e s s e s : Written comments 
concerning this rulemaking should be 
submitted to Thomas O. Gessel,
Director, Regulatory Coordination Staff, 
Animal and Plant Health Inspection 
Service, U.S. Department of Agriculture, 
6505 Belcrest Road, Room 728, Federal 
Building, Hyattsville, MD 20782. Written 
comments received may be inspected at 
Room 728 of the Federal Building, 
between 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except holidays.
FOR f u r t h e r  in f o r m a t io n  c o n t a c t : 
Gary Moorehead, Staff Officer, Field 
Operations Support Staff, Plant 
Protection and Quarantine, APHIS,

USDA, Federal Building, 6505 Belcrest 
Road, Room 663, Hyattsville, MD 20782, 
(301)436-8295.
SUPPLEM ENTARY INFORMATION: 

Emergency Action
Harvey L. Ford, Deputy Administrator 

of the Animal and Plant Health 
Inspection Service for Plant Protection 
and Quarantine, has determined that an 
emergency situation exists which 
warrants publication without prior 
opportunity for a public comment period 
on this final action because of the 
possibility that Mexican fruit fly could 
be spread artificially to noninfested 
areas of the United States. This situation 
requires immediate action to better 
control the spread of this pest.

Further, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that prior notice and other public * 
procedure with respect to this 
emergency final action are 
impracticable and contrary to the public 
interest; and good cause is found for 
making this emergency final action 
effective less than 30 days after 
publication of this document in the 
Federal Register. Comments will be 
solicited for 60 days after publication of 
this document, and this emergency final 
action will be scheduled for review so 
that a final document discussing 
comments received and any 
amendments required can be published 
in the Federal Register as soon as 
possible.

Background
The Mexican fruit fly, Anastrepha 

ludens (Loew), is an extremely 
destructive pest of certain fruits and 
vegetables. The Mexican fruit fly can 
cause serious economic loss and it has a 
short life cycle that allows rapid 
development of serious outbreaks.

Infestations of Mexican fruit fly were 
found in portions of Los Angeles 
County, California, on October 25,1983. 
Based on these findings, an emergency 
rulemaking document, effective upon 
publication, was published in the 
Federal Register on December 6,1983 (48 
FR 54577-54584). This document 
amended the Mexican fruit fly 
regulations (7 CFR 301.64 et seq.) by, 
among other things, designating a 
portion of Los Angeles County as a 
regulated area in § 301.64-3(c). On 
January 16,1984, § 301.64-3 of the

Mexican fruit fly regulations was further 
amended by expanding the portion of 
Los Angeles County designated as a 
regulated area by approximately 7 miles 
(see 49 FR 1871-1872). This action was 
taken because of findings by the 
Department that the infestation of 
Mexican fruit fly had spread beyond the 
perimeter of the original regulated area.

The portion of Los Angeles County 
designated as a regulated area by the 
January 16,1984, rulemaking document 
remains infested at this time. However, 
additional Mexican fruit flies have since 
been found outside the regulated area in 
Los Angeles County. These findings 
were based on trapping surveys 
conducted by inspectors of the U.S. 
Department of Agriculture and state 
agencies of California and indicate that 
the Mexican fruit fly has spread beyond 
the outer perimeter of the regulated area 
in Los Angeles County. Therefore, in 
order to prevent further spread of the 
Mexican fruit fly it is necessary as an 
emergency measure to amend § 301.64-3 
of the Mexican fruit fly regulations. This 
amendment expands the area in Los 
Angeles County, California designated 
as a regulated area prior to the 
publication of this document by 
approximately 12 square miles to cover 
a previously nonregulated portion of Los 
Angeles County where Mexican fruit fly 
has been found and now occurs.

The portion of Los Angeles County 
that is designated as a regulated area by 
this rulemaking document is described 
as follows (the area added by this 
rulemaking document is in italic):
Los Angeles County:

Beginning at the point where the Santa 
Monica Freeway (Interstate 10) intersects the 
Harbor Freeway (State Highway 110); then 
southerly along the Harbor Freeway to its 
intersection with El Segundo Boulevard; then 
easterly along El Segundo Boulevard to its 
intersection with Alpine Avenue; then 
northerly along Alpine Avenue to its 
intersection with Magnolia Avenue; then 
easterly along Magnolia Avenue to its 
intersection with Long Beach Boulevard; then 
northerly along Long Beach Boulevard to its 
intersection with Imperial Highway; then 
easterly along Imperial Highway to its 
intersection with Garfield Avenue; then 
northerly along Garfield Avenue to its 
intersection with Eastern Avenue; then 
northerly along Eastern Avenue to its 
intersection with Atlantic Boulevard; then 
northeasterly along Atlantic Boulevard to its 
intersection with Garvey A venue; then 
westerly along Garvey Avenue to its
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intersection with the northern boundary line 
of the city o f M onterey Park; then westerly 
along, said line to its intersection with the 
boundary line between ¿he city o f Los 
Angeles and Los Angeles County territory; 
then westerly along said line to its 
intersection with M edford Street; then 
westerly along M edford Street to Soto Street; 
then southwesterly along Soto Street to its 
intersection with San Bernardino Freew ay 
(Interstate 10); then w esterly along the San 
Bernardino Freew ay to its intersection with 
the Golden State Freew ay (Interstates 5 and 
10); then southwesterly along the Golden 
State Freew ay to its intersection with the 
Santa Monica Freeway; then westerly along 
the Santa Monica Freeway to the point of 
beginning.

Executive Order 12291 and Regulatory 
Flexibility Act

The interim rule is issued in 
conformance with Executive Order 
12291 and Secretary’s Memorandum No. 
1512-1, and has been determined to be 
not a “major rule.” Based on information 
compiled by the Department, it has been 
determined that this interim rule will not 
have a significant effect on the 
economy; will not cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; and will 
not have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. In addition, die review 
provisions required by sections three, 
four and seven of Executive Order 12291 
have been waived by OMB for purposes 
of this interim rule.

Mr. Bert W. Hawkins, Administrator 
of Animal and Plant Health Inspection 
Service, has determined that this action 
will not have a significant impact on a 
substantial number of small entities. 
This amendment affects the interstate 
movement of regulated articles from a 
portion of Los Angeles County, 
California, previously unregulated that 
is about 12 square miles in size. It 
appears that there is very little or no 
commercial activity that occurs in this 
area because it is comprised of local 
private farms. The only commercial 
activity to be found stems from local 
street vendors, eight fruit stands and 
two local nurseries. These enterprises 
sell regulated articles primarily for 
intrastate, not interstate, movement.

List of Subjects in 7 CFR Part 301
Agricultural commodities, Mexican 

fruit fly, Plant diseases, Plant pests, 
Plants (Agriculture), Quarantine, 
Transportation,

PART 301— DOMESTIC QUARANTINE 
NOTICES

Accordingly, the description of the 
regulated area in Los Angels, County, 
California, found in paragraph (c) of 
§ 301.64-3 is amended to read as 
follows:

§ 301.64-3 Regulated areas.
*  *  *  *  *

(c) The areas described below are 
designated as regulated areas;

California

Los Angeles County. Beginning at the 
point where the Santa Monica Freeway 
(Interstate 10) intersects the Harbor 
Freeway (State Highway 110); then 
southerly along the Harbor Freeway to 
its intersection with El Segundo 
Boulevard; then easterly along El 
Segundo Boulevard to its intersection 
with Alpine Avenue; then northerly 
along Alpine Avenue to its intersection 
with Magnolia Avenue; then easterly 
along Magnolia Avenue to its 
intersection with Long Beach Boulevard; 
then northerly along Long Beach 
Boulevard to its intersection with 
Imperial Highway; then easterly along 
Imperial Highway to its intersection 
with Garfield Avenue; then northerly 
along Garfield Avenue to its intersection 
with Eastern Avenue; then northerly 
along Eastern Avenue to its intersection 
with Atlantic Boulevard; then 
northeasterly along Atlantic Boulevard 
to its intersection with Garvey Avenue; 
then westerly along Garvey Avenue to 
its intersection with the northern 
boundary line o f the city of Monterey 
Park; then westerly along said line to its 
intersection with the boundary line 
between the city of Los Angeles and Los 
Angeles County territory; then westerly 
along said line to its intersection with 
Medford Street; then westerly along 
Medford Street to Soto Street; then 
southwesterly along Soto Street to its 
intersection with the San Bernardino 
Freeway (Interstate 10); then westerly 
along the San Bernadino Freeway to its 
intersection with the Golden State 
Freeway (Interstates 5 and 10); then 
southwesterly along the Golden State 
Freeway to its intersection with the 
Santa Monica Freeway; then westerly 
along the Santa Monica Freeway to the 
point of beginning.
*  *  *  *  *

Authority: Secs. 8 and 9, 37 Stat. 318, as 
amended (7 U.S.C. 161,162); secs. 105 and 
106, 71 Stat. 32, 71 Stat. 33 (7 U.S.C. T50dd, 
150ee); 37 FR 28464, 38477, a s  amended; 45 FR 
8564, 8565.

Done at Washington, D.C., this 14th day of 
February, 1984.
H. L. Ford,
Deputy Administrator, Plant Protection and 
Quarantine, Animal and Plant Health 
Inspection Service.
[FR Doc. 84-4344 Filed 2-18-84; 8:45 am)
BILLING CODE 3410-34-M

Soil Conservation Service

7 CFR Parts 620,622, and 623

Water Resources; Watershed Projects

AGENCY: Soil Conservation Service 
(SCS), USDA.
ACTION: Final rule.

SUMMARY: This rule prescribes the 
general procedures for implementation 
of the Watershed Protection and Flood 
Prevention Program under the authority 
of Pub. L. 83-566 and those under the 
authority of Pub. L. 78-534. 7 CFR Parts 
620 and 623 are being removed and 
reserved, as the information contained 
in these parts is now included-in 7 CFR 
Part 622. Incorporating the material in 7 
CFR simplifies and clarifies the rule by 
eliminating unnecessary detail and 
repetitious wording. These changes will 
result in a more accurate and usable 
regulation. The need for separate rules 
no longer exists.
EFFECTIVE D A TE: March 19,1984.
FOR FURTHER INFORMATION C O N TA C T: 
Edgar H. Nelson, Director, Basin and 
Area Planning Division, Soil 
Conservation Service, USDA, P.O. Box 
2890, Washington, D.C. 20013, (202) 447- 
3587.
SUPPLEMENTARY INFORMATION:

I. General
Pub. L. 83-566 and Pub. L. 78-534 

authorize the Secretary of Agriculture to 
cooperate with State and local agencies 
in the planning and carryout out of 
works of improvement for flood 
prevention; for the conservation, 
development utilization, and disposal of 
water; and for the conservation and 
proper utilization of land in watershed 
or subwatershed areas. Under Pub. L. 
83-566i these areas shall not exceed 
250,000 acres; there is no limitation on 
acres for Pub. L. 78-534. The Secretary 
of Agriculture has delegated authority 
for administration of the A«t to the Chief 
of the Sod Conservation Service (SCS) 
with two exceptions: (a) The 
Administrator of Farmers Home 
Administration (FmHA) has 
responsibility for administering Sec. 8 of 
the Act and those functions with respect 
to repayment obligations under section 4
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and (b) The Chief of the Forest Service 
(FS) administers the forestry aspects of 
the Act under such general program 
criteria and procedures as may be 
established by the Chief of §CS.

This action has been review ed under 
USDA procedures established in 
Secretary’s Memorandum 1512-1 to 
implement Executive Order 12291, and  
has been classified “nonmajor.”

It will not affect the national econom y  
by $100 million or more, nor will it cause  
a major increase in costs or prices for 
consumers, individual industries,
Federal, State or local government 
agencies, or geographic regions. It will 
not have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Peter C. Myers, Chief, Soil 
Conservation Service, has determined 
that this action will not have a 
significant economic impact on a 
substantial number of small entities.

There will be no major increase in 
cost or prices for consumers, 
individuals, industries, Federal, State or 
local govglnment agencies, or 
geographic regions.

The rule will govern a program of 
technical and financial assistance in 
which participation is voluntary. Thus, it 
will not impose an unnecessary  
regulatory, information or compliance  
burden on small businesses, 
organizations, or governmental 
jurisdictions as defined in the 
Regulatory Flexibility A ct, Pub. L. 9 6 -  
354 (5 U.S.C. 601).

II. Discussion of Comments
On April 19 ,1983 , SCS published a  

proposed rule (48 FR 16691) to revise its 
regulations for the w atershed programs. 
This rule also covered the cancellation  
of 7 CFR Part 620 and 7 CFR Part 623 
since this information is covered in 7 
CFR Part 622. A t that time, SCS solicited  
written comm ents from interested  
persons regarding the proposed  
revisions. The public comment period  
ended on June 20 ,1983 . Comments w ere  
received from three state environmental 
agencies, one regional environmental 
agency, four environm ental ad vocacy  
organizations, and one Federal agency.
A summary of the comments and SCS 
responses are as follows:

Comment 1: The most universal 
comment received from environmental 
organizations w as concern over the loss 
of the environm ental objective as a 
coequal objective in planning. The 
primary concern is that environmental 
concerns will not receive equal 
treatment during planning.

Response: It is not the intent of this 
rule to change the method of planning to 
exclude consideration of the 
environment. This regulation provides 
several mechanisms for the 
consideration of environmental 
concerns during the planning effort.

The Economic and Environmental 
Principles and Guidelines for Water and 
Related Land Resources 
Implementation Studies (P&G) issued by 
the W ater R esources Council set the 
policy for planning w atershed projects. 
SCS is comm itted to following the P&G 
along with regulations issued by the 
Council on Environm ental Quality for 
complying with Pub. L. 91-190, National 
Environm ental Policy A ct (NEPA). By 
using both sets of guidelines, w atershed  
plans will be developed which  
reasonably m axim ize net national 
econom ic benefits while at the sam e 
time minimize adverse environmental 
im pacts. This is consistent with the 
Federal objective of w ater and related  
land resources planning which “is to 
contribute to national econom ic 
development consistent with protecting  
the Nation’s environment, pursuant to 
national environm ental statutes, 
applicable executive orders and other 
Federal planning requirem ents.”

These guidelines also make it clear 
that any alternative plans (including the 
NED plan) developed will “include 
appropriate mitigation of adverse  
environm ental effects.” Using the 
environm ental quality account and the 
im pacts section, environm ental effects 
will be accounted for in the analysis and  
the plan. A nother key point is covered  
under the State and local concerns of 
the Principles and Guidelines.
Alternative plans can be developed to 
address State and local concerns when 
their concerns are not fully addressed 
by the NED plan. In this regard, 
environmental concerns can be raised 
and thus examined in the planning 
effort.

Comment 2: Several comm ents w ere  
received which took exception to the 
deletion of § 622.2 (c) and (d) which 
addressed planning with environmental 
considerations and the input of other 
agencies.

Response: The two paragraphs of 
concern have been reincorporated in the 
rule as part of a new subpart: Subpart 
D—Planning.

Comment 3: M any comm ents w e re ' 
received indicating the new rule 
eliminates planning guidance and the 
new § 622.4 does not convey any 
substantial information. Suggestions 
w ere made to go back to the existing  
rule or at least be more explicit.

Response: Section § 622.4 w as  
incorporated into the rule to cover all

planning procedures which are to be 
followed in the w atershed program. By 
including all references, the need for 
repeating information available from  
other sources is eliminated. The SCS 
intends to continue complying with all 
rules, regulations, and legislative 
m andates which affect the program. The 
last sentence of § 622.4 has been  
changed to more clearly convey this 
intent.

Comment 4: One commenter 
disagreed with the decision that this is a 
nonmajor action and, therefore, should 
have a program environmental impact 
statement.

Response: A major Federal action is . 
defined as a change in the regulations 
which will result in an effect on the 
national economy of $100 million or 
more. Although the watershed program 
is funded on the average of more than 
$100 million, these proposed rule 
changes will not cause any change in 
the funding or any change which would 
have more than a $100 million impact 
(see the Supplementary Information at 
the beginning of this rule.) Therefore, 
under USDA procedures established in 
Secretary’s Memorandum 1512-1 which 
implement Executive order 12291, this 
change has been classified as 
“nonmajor.”

Comment 5: Most of the commenters 
were concerned over the change in the 
rule which states that projects must 
reasonably maximize “net national 
economic benefits" rather than just have 
benefits which are greater than the costs 
as in the former rule.

Response: The rule has been changed  
to indicate that net national econom ic 
benefits would be the criteria because of 
the changes put into effect with the 
approval of the Economic and 
Environmental Principles and 
Guidelines for Water and Related Land  
Resources Implementation Studies 
(P&G). The Principles state that “A  plan  
recommending Federal action is to be 
the alternative plan with the greatest net 
econom ic benefit consistent with 
protecting the Nation’s environment (the 
NED plan) is to be selected unless the 
Secretary  of a departm ent or head of an  
independent agency grants an 
exception . . .” The SCS has no choice  
but to follow the P&G. How ever, Pub. L. 
83-566  requires that the benefits be 
greater than the costs and, therefore, a 
benefit-cost ratio will normally be 
developed for each w ater resource  
project plan.

Comment 6: There also were concerns 
over the elimination of the detail and 
protective language (planning 
procedures, environmental concerns, 
etc.) in the existing rule. Numerous
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commenters felt that substantive parts 
of the existing rule should be retained.

Response: The simplification of the 
rule was carried out in accordance with 
Executive Order 12291, and 
Departmental and Office of 
Management and Budget guidelines. 
Detailed policy and procedural matters 
are reserved for departmental and 
agency directives and manuals. The SCS 
will continue to utilize the most up-to- 
date planning and implementation 
procedures that have evolved from 
experiences over the years in the soil 
and water resource arena.

Comment 7: Several sections dealing 
with the priority of considering 
measures have been eliminated. It has 
been suggested that the consideration of 
land treatment should be first, and 
channel work the last measure 
considered. This concept should be 
retained in the proposed rule.

Response: According to the 
procedures outlined in the Economic 
and Environmental Principles and 
Guidelines for Water and Related Land  
Resources Implementation Studies, all 
possible solutions shall be considered to 
determine the one which maximizes net 
NED benefits. This is interpreted to 
mean that all measures must be 
considered in order to formulate the 
National Economic Development Plan.

Comment 8: Several comments 
indicate that the rule seems to imply 
that other agencies will be left out of the 
planning process.

Response: As a result of the comments 
received, § 622.3 has been changed to 
clarify this point. Section 12 of Pub. L. 
83-566, which requires coordination 
with the Fish and Wildlife Service and 
specifically refers to coordination with 
land management agencies when 
Federal lands are involved, is now cited 
in the rule.

Comment 9: The rule appears to 
require SCS to do all the design work for 
municipal and industrial (M&I) water 
supply structures.

Response: SCS’s requirements for 
design of M&I water supply structures 
have not been changed by this proposed 
rule. Design work for an M&I structure 
will continue to be done by private 
consultants or the sponsor’s own 
engineers.

Comment 10: Several reviewers 
suggested Subpart D—Planning and 
Approval be retained in the rule.

Response: As a result of this and other 
similar comments, Subpart D—Planning 
has been added to the proposed rule.
The step-by-step procedures dropped 
from the old rule are now replaced with 
an overview of the planning and review 
process.

Comment 11: The proposed rule states 
that 7 CFR 623 is being cancelled but 
there is nothing in the rule that indicates 
the differences between the watershed 
program (Pub. L. 83-566) and the flood 
prevention program (Pub. L. 78-534).

Response: Section 622.3 has been 
added to the rule to summarize the 
differences between the programs.

Comment 12: The rule does not state 
that the programs will be operated so as 
not to be discriminatory.

Response: Section 622.6 on equal 
opportunity has been added to the rule.

List of Subjects 
7 CFR Part 620

Soil conservation, Water resources.

7 CFR Part 622

Watersheds, Flood prevention, 
Technical assistance, Soil conservation, 
Grant programs-natural resources, Loan 
programs-natural resources.

7 CFR Part 623 

Flood assistance.
Dated: January 11,1984.

Peter C. Myers,
C hief Soil Conservation Service.

Accordingly, Chapter VI of Title 7 is 
amended by removing and reserving 
Parts 620 and 623 and by revising Part 
622 to read as follows:

PART 620— [RESERVED]

PART 622— WATERSHED PROJECTS

Subpart A— General

Sec.
622.1 Purpose.
622.2 Scope.
622.3 Relationship to the Pub. L. 78-534 

Program.
622.4 Relationship to other agencies.
622.5 Guidelines.
622.6 Equal opportunity.
622.7 Notification under Executive Order 

12372.

Subpart B— Qualifications

622.10 Sponsors.
622.11 Eligible watershed projects.

Subpart C— Application Procedure

622.20 Application.
622.21 State agency approval.

Subpart D— Planning

622.30 General
622.31 Basic planning efforts.
622.32 Reviews and approvals.

Authority: Pub. L. 83-566, 68 Stat. 666 as
amended (16 U.S.C. 1001, et seq.); Pub. L. 78- 
534, 58 Stat. 889, 33 U.S.C. 701b-l.

Subpart A— General

§ 622.1 Purpose.
This part sets forth the general 

policies for planning and carrying out 
watershed projects under Pub. L. 83-566, 
68 Stat. 666 (16 U.S.C. 1001 et seq.) and 
flood prevention projects under Pub. L. 
78-534, 58 Stat. 889 (33 U.S.C. 701b-l).

§ 622.2 Scope.
(a) To assist sponsors in preparing 

and carrying out watershed plans, the 
Soil Conservation Service (SCS) shall 
conduct investigations and surveys, with 
the cooperation and assistance of other 
Federal agencies, to:

(1) Determine the èxtent of watershed 
problems and needs, and

(2) Set forth viable alternative 
solutions consistent with local, regional, 
and national objectives, including ah 
alternative solution which makes the 
greatest net contribution to national 
economic development.

(b) Alternatives will consist of either 
land treatment, nonstructural or 
structural measures, or combinations 
thereof that will help accomplish one or 
more of the authorized project purposes.

(c) Authorized project purposes are 
watershed protection, conservation and 
proper utilization of land, flood 
prevention, agricultural water 
management including irrigation and 
drainage, public recreation, public fish 
and wildlife, municipal and industrial 
water supply, hydropower, water quality 
management, ground water supply, 
agricultural pollution control, and other 
water management.

(d) After a final plan for works of 
improvement is agreed upon between 
SCS and the sponsors and the approval 
processes are completed, SCS will 
provide technical and financial 
assistance to install the project, subject 
to the availability of funds and the 
budgeting and fiscal policies of the 
President.

§ 622.3 Relationship to the Pub. L. 78-534 
Program.

(a) General. The purposes and 
objectives of the programs under Pub. L. 
83-566 and Pub. L. 78-534 are the same 
in most cases. Planning criteria, 
economic justification, local 
sponsorship, agency participation, 
financial assistance, eligible measures, 
operation and maintenance 
arrangements for the Pub. L. 78-534 
program are consistent with those of the 
Pub. L. 83-566 program. The differences 
with the Pub. L. 78-534 program are 
outlined below.

(b) Initiation. Flood prevention 
projects are individually authorized by
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Federal legislation. The state 
conservationist and the sponsors agree 
on a plan of action and notify interested 
parties to solicit their participation. The 
sponsors keep the public informed and 
solicit their views and comments.

(c) Subwatershedplans. These plans 
are administratively approved by the 
state conservationist. If the plan 
involves purposes other than flood 
prevention, clearance must be obtained 
from the Office of Management and 
Budget before approval. Financial 
assistance available differs only in that 
program funds may be used for the 
purchase of land rights for single­
purpose flood prevention structures and 
installing land treatment on Federal 
lands.

(d) Installation. SCS shall award and 
administer contracts for the installation 
of project measures unless the sponsors 
agree to perform the work. Project 
agreements between the sponsors and 
SCS are hot required if the work 
consists of flood prevention structures 
built and funded by SCS.

§ 622.4 Relationship to other agencies.
SCS will coordinate responsibilities 

with other water and land resource 
development agencies on projects that 
may come under the jurisdictions of 
various authorities. This will include 
any land management agencies which 
may have land which would be affected 
by project measures. Coordination with 
the U.S. Department of the Interior’s 
Fish and Wildlife Service will be in 
accordance with section 12 of Pub. L  
83-566 (as amended).

§ 622.5 Guidelines.
Guidelines for carrying out programs 

authorized under Pub. L. 83-566 and 
Pub. L. 78-534 are contained in 
miscellaneous instructions, manuals, 
and handbooks issued by the Soil 
Conservation Service, Regulations for 
Implementing NEPA (40 CFR Parts 1500- 
1508) issued by the Council on 
Environmental Quality, and in Economic, 
and Environmental Principles and 
Guidelines for Water and Related Land 
Resources Implementation Studies 
issued by the Water Resources Council. 
Watershed projects are to be planned 
and carried out in a way that will 
conform to conditions mandated by the 
above and other applicable laws, 
Executive orders, and codified rules.

§ 622.6 Equal opportunity.
The Pub. L. 83-r566 and Pub. L. 78-534 

programs will be conducted in 
compliance with all requirements 
respecting nondiscrimination as

contained in the Civil Rights Act of 1964, 
as amended, and in the regulations of 
the Secretary of Agriculture (7 CFR Part 
15), which provide that no person in the 
United States shall, on the grounds of 
race, color, national origin, sex, age, 
handicap, or religion be excluded from 
participation in, be denied the benefits 
of, or be otherwise subjected to 
discrimination under any program or 
activity conducted or assisted by the 
Department of Agriculture.

§ 622.7 Notification under Executive Order 
12372.

This program is covered under 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs" and 7 CFR Part 3015, Subpart 
V, “Intergovernmental Review of the 
Department of Agriculture Programs and 
Activities.” State processes or directly 
affected State, areawide, regional and 
local officials and entities have 60 days 
for comment starting from the date of 
submission of the application to the 
State Single Point of Contact.

Subpart B— Qualifications

§ 622.10 Sponsors.
(a) Watershed'projects are sponsored 

by one or more local organizations 
qualifying as sponsors. All watershed 
plans shall be sponsored by entities 
legally organized under State law or by 
any Indian tribe or tribal organization 
having the authority to carry out, 
operate and maintain works of 
improvement. Those plans that 
incorporate the use of nonstructural or 
structural measures shall be sponsored 
by organizations that, individually or 
collectively, have:

(1) The power o f eminent domain,
(2) The authority to levy taxes or use 

other adequate funding sources, 
including state, regional, or local 
appropriations, to finance their share of 
the project cost and all operation and 
maintenance costs.

(b) To receive Federal assistance for 
project installation, sponsors must 
commit themselves to use their powers 
and authority to carry out and maintain 
the project as planned.

§ 622.11 Eligible watershed projects.
(a) To be eligible for Federal 

assistance, a watershed project must:
(1) Meet the definition of a watershed 

area as defined in SCS’s National 
Watersheds Manual.

(2) Not exceed 250,000 acres in size.
(3) Not include any single structure 

that provides more than 12,500 acre-feet 
of floodwater detention capacity nor

more than 25,000 acre-feet of total 
capacity.

(4) Have significant land or water 
management problems that can be 
solved or alleviated by measures for 
watersheld protection, flood prevention, 
drainage, irrigation, recreation, fish and 
wildlife, municipal or industrial water 
supply, or other water management.

(5) Produce substantial benefits to the 
general public, to communities, and to 
groups of landowners.

(6) Cannot be installed by individual 
or collective landowners under 
alternative cost-sharing assistance.

(7) Have strong local citizen and 
sponsor support through agreement to 
obtain land rights, contribute the local 
cost of construction, and carry out 
operation and maintenance.

(b) Works and improvement that may 
be included in a watershed project are 
those that:

(1) Contribute to reducing floodwater, 
erosion, and sediment damages.

(2) Further the conservation, 
development, utilization, and disposal of 
water and the conservation and proper 
utilization of land.

(3) Have the greatest net national 
economic benefits consistent with 
protecting the Nation’s environment (for 
structural water resource projects) 
relative to alternative works, unless an 
exception is granted by the Secretary.

Subpart C— Application Procedure

§ 622.20 Application.
Sponsors shall follow State developed 

procedures (based on Executive Order 
12372) for coordination of proposed 
Federal financial assistance and also 
USDA’s 7 CFR Part 3015 in applying for 
Pub. L. 83-566 assistance. Standard 
forms for Federal assistance or other 
approved forms may be obtained from 
SCS State, area, or field offices. These 
forms should be submitted to the Single 
Point of Contact in accordance with the 
State developed procedures.

§ 622.21 State agency approval.

The governor or designated State 
agency will approve or disapprove the 
application. If disapproved, no further 
action is required of SCS. If approved or 
not disapproved within 45 days, the 
application shall be sent to the SCS 
state conservationist. After the state 
conservationist has determined that the 
application is legally valid, he will notify 
the sponsor of receipt of the application. 
If found not legally valid, the state 
conservationist will return it to the 
originator with an opinion.
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Subpart D— Planning

§ 622.30 General.
(a) Watershed projects are to be 

planned and carried out in a way that 
will-(l) minimize all adverse impacts, 
and (2) mitigate unavoidable losses to 
the maximum practicable degree. 
Projects must comply with the 
requirements of the National 
Environmental Policy Act of 1969 (Pub.
L. 91-190, 83 Stat. 852) (42 U.S.C. 4321 et 
seq.}.

(b) Fish and Wildlife enhancement 
measures proposed by Federal or State 
fish and wildlife agencies will be 
included if they are technically and 
economically feasible and are 
acceptable to the sponsors and the SCS. 
If additional sponsors are needed to 
carry out the recommended fish and 
wildlife measures, SCS will assist fish 
and wildlife agencies in attempting to 
obtain such sponsors.

(c) All planning efforts by SCS and the 
sponsors must include well publicized 
public meetings to obtain public input 
and views on the project.

§ 622.31 Basic planning efforts.

Upon receipt of an application, the 
SCS will make any necessary field 
studies'and develop a report to justify 
the need for planning effort. Once 
planning is authorized by the Chief of 
SCS, a watershed plan-environmental 
impact statement (plan-EIS) or a 
watershed plan-environmental 
assessment (plan-EA) will be prepared 
by SCS to request funding. This effort 
must be coordinated with other State 
and Federal agencies.

§ 622.32 Reviews and approvals.

(a) The watershed plan-environmental 
impact statement (or assessment) will 
be subject to internal technical reviews, 
sponsor and other local party review, 
interagency review by other Federal, 
state, and concerned groups, and a final 
review as stated in SCS’s National 
Watersheds Manual.

(b) After thorough review by SCS and 
other agencies, the SCS and the 
sponsors shall accept the plan-EIS or 
plan-EA by signing the watershed 
agreement. The watershed plan must be 
approved by the Committees of 
Congress or the Chief of SCS. Funding 
for installation can then be granted by 
the Chief of SCS.

PART 623— [RESERVED]

[FR Doc. 84-1985 Filed 2-18-84; 8:45 am]

B ILU N G  CODE 3410-16-M

Agricultural Marketing Service

7 CFR Part 910

(Lemon Reg. 451]

Lemons Grown in California and 
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Final rule.

s u m m a r y : This regulation establishes 
the quantity of fresh Califomia-Arizona 
lemons that may be shipped to market at 
250,000 cartons during die period 
February 19-25,1984. Such action is 
needed to provide for orderly marketing 
of fresh lemons for the period due to the 
marketing situation confronting the '  
lemon industry.
EFFECTIVE DATE: February 19,1984.
FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch, 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive Order 12291, and has been 
designated a “non-major” rule. William
T. Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities.

This final rule is issued under 
Marketing Order No. 910, as amended (7 
CFR Part 910) regulating the handling of 
lemons grown in California and Arizona. 
The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674). 
The action is based upon 
recommendations and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is hereby found that this 
action will tend to effectuate the 
declared policy of the Act.

This action is consistent with the 
marketing policy currently in effect. The 
committee met publicly on February 14, 
1984, at Ventura, California, to consider 
the current and prospective conditions 
of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified week. The committee 
reports the demand for lemons is fair.

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information

became available upon which this 
regulation is based and the effective 
date necessary to effectuate the 
declared purposes of the Act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. It is 
necessary to effectuate the declared 
purposes of the Act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time.
List of Subjects in 7 CFR Part 910

Marketing agreements and orders, 
California, Arizona, Lemons.

PART 910— [AMENDED]

Section 910.751 is added as follows:

§ 910.751 Lemon Regulation 451.

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period February 19, 
1984, through February 25,1984, is 
established at 250,000 cartons.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674)

Dated: February 15,1984.
Russell L. Hawes,
Acting Deputy Director, Fruit and Vegetable 
Division, Agricultural M arketing Service.
[FR Doc. 84-4554 Filed 2-18-84; 8:45 am]
BILLING CODE 3410-02-M

Packers and Stockyards 
Administration

9 CFR Parts 201 and 203

Regulations and Policy Statements

AGENCY: Packers and Stockyards 
Administration, Agriculture.
ACTION: Final rule.

SUMMARY: This docunient removes two 
recordkeeping and accounting 
regulations and revises and consolidates 
four additional accounting regulations. It 
also consolidates the two regulations 
and one policy statement authorizing the 
disposal of records into a single policy 
statement. Eight trade practice 
regulations are revised and consolidated 
into a single, simplified regulation by 
this document. Three other trade 
practice regulations involving 
employment restrictions, solicitation of 
consignments, and gratuities are 
removed and two others, concerning 
settlement on actual weights and market 
agencies providing clearing services, are 
revised. Two trade practice regulations 
relating to false reports of market 
conditions and prices are similarly
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consolidated and revised. The changes 
made in the regulations and policy 
statements by this notice will remove 
several restrictions on the business 
activities of market agencies mad greatly 
simplify and clarify the trade practice 
regulations.
e f f e c t iv e  DATE: March 19,1984.
FOR FURTHER INFORMATION CONTACT: 
Harold W. Davis, Director, Livestock 
Marketing Division (202) 447-6951 or 
Kenneth Stricklin, Director, Packer and 
Poultry Division (202) 447-7363. 
SUPPLEMENTARY INFORMATION: The 
regulations and policy statements 
revised herein were first published in 
the Federal Register (47,FR 42114) and 
proposed for review by the Packers and 
Stockyards Administration on 
September 24,1982. On November 24, 
1982, the period for filing comments on 
this proposal was extended to December 
13,1982 (47 FR 53027).

A total of 11 comments were filed in 
response to the notice. One additional 
comment was filed-after the December 
deadline. The comments generally 
supported the proposals, although some 
objections to the proposed changes were 
raised and modifications suggested. All 
comments of record were carefully 
considered by the Administration and 
several modifications were made, based 
upon the commerits, as set forth below.
Accounting and Records

Prompt Payment and Accounting:
Only ¡two of the comments filed 
specifically addressed the proposed 
changes to and the consolidation of 
sections 201.43 and 201.111 concerning 
accounting and payment for livestock 
and poultry. Both comments supported 
the proposed changes. One comment, 
from a major trade group representing 
livestock marketing businesses, 
suggested section 201.43 be modified 
further to eliminate the requirement that 
authorizations to draw drafts in 
payment for livestock be in writing. This 
suggestion is contrary to the language 
and intent of section 409 of the Rankers 
and Stockyards Act (P&S Act). Both the 
Senate and House Committee Reports 
on ¡the 1976 amendments to the P&S Act 
state that a draft does not satisfy the 
prompt payment requirements of the 
new section 409(a). Section 409(b) 
provides, however, that prompt payment 
may be waived by express written 
agreement by the parties. The written 
draft authorization serves as such a 
waiver. Accordingly, § 201,43 of the 
regulations will be modified as proposed 
and § 201.111 will be removed.

No specific comments were received 
concerning the proposal to retain 
§ 201.44 in its current form. For the

reasons set forth in the proposal, this 
regulation, which requires prompt 
accounting by market agencies for 
purchases on order, will be retained 
without change.

Inspection of records by Principals. 
Section 201.45 of the regulations 
requiring market agencies to make 
certain records available for inspection 
by their principals will be retained for 
the reasons set out in the proposal.
There were no specific comments 
relating to this section.

D aily Records. The proposal to 
remove § 201.46 of the regulations 
requiring a specific daily record of 
livestock received and shipped or 
bought and sold was specifically 
addressed by one comment Which 
supported the proposed removal. 
Removal ¡of Ihis section will afford 
greater flexibility to the industry in 
meeting the recordkeeping requirements 
ofithe P&S Act. Accordingly, § 201.46 
will be removed.

Scale (tickets. Five of the comments 
filed addressed the proposed changes in 
§§ 201.49 and 201.107 of the regulations 
and their consolidation as § 201,49.
Three of tthe comments endorsed the 
requirement that hot carcass weights be 
recorded on a permanent record when 
livestock is  purchased on a carcass 
weight basis. One ¡comment from a meat 
packer trade giroqp questioned the use of 
the term “permanent” record. The 
Agency ¡did not intend to require that 
such a record be retained indefinitely, 
but rather that hot carcass weights be 
accurately recorded and such records 
retained as a part of the packer’s 
business records in accordance with the 
Administration’s policy statement 
concerning record disposal. The 
language ¡in ¡the proposed regulation has 
been modified to clarify this point.

Two trade groups filed comments 
objecting to the proposed requirement 
that scale tickets be used in numerical 
sequence. Their primary concerns are:
(1) That a  ¡particular customer’s tickets 
would not fee in sequence because all 
the trucks from a customer may not 
arrive at the same time; (2) that the 
scales anay be used to weigh other 
commodities: and (3) the handling ¡of 
scale tickets for multi-plant operations. 
The proposed changes to the regulations 
do not ¡require that all the weight 
transactions with a particular customer 
be performed, recorded, or maintained 
together. R-ather, it is intended that scale 
tickets be used in sequence so the-order 
of weighing and approximate lime of 
weighing can be determined or 
reconstructed. The weighing firm or 
agency would continue to exercise its 
own discretion in determining whether 
such ¡serially numbered scale tickets

would fee used for other commodities or 
weighing services. The handling of 
serially numbered scale tickets for 
multi-plant operations is entirely within 
the discretion of the firm doing the 
weighing. The Administration does not 
believe that the proposed regulation 
would fee costly or burdensome. In fact, 
most persons subject to the P&S Act are 
currently employing this procedure.

A trade group representing livestock 
marketing businesses filed a comment 
opposing the requirement that scale 
tickets include the name, initials, or 
number of the person who weighed the 
livestock. The association contended 
that a market agency is liable for the 
acts of its employees and therefore the 
requirement has little utility. However, 
weighmasters at stockyards are .subject 
to the Act and can be charged with 
violations thereof, and any weighmaster 
creating a false record may be subject to 
criminal prosecution. Further 
identification of the weighmaster is 
necessary to facilitate investigations 
involving false or inaccurate weights. 
Therefore, this ¡requirement will be 
continued in the regulation.

For the reasons set forth above, the 
proposed § 201.49 will be adopted with 
the modification noted above regarding 
the recording of hot carcass weights and 
the retention of such weight records. 
Section 201.107 will be removed.

Dispose1!  of Records. Two comments 
were received concerning the proposed 
consolidation of the two existing 
regulations and one policy statement 
dealing with records disposal. One 
comment supported the proposal. The 
other objected to the incorporation of 
the policy statement dealing with the 
disposal of packer records into § 201.50 
of the regulations and suggested a 
consolidated policy statement in lieu of 
the proposed regulation.

The Administration has reconsidered 
this proposal and determined that a 
policy statement which provides 
guidance ¡as to the periods of time after 
which ¡records may be disposed of is 
sufficient to effect the purpose and 
intent of section 401'of the P&S Act. 
Section 401 requires records to be kept 
which fully and correctly disclose all 
transactions involved in a person’s 
business subject to the Act, but does not 
provide for the eventual disposal of such 
records. Policy statement § 203.4 sets 
forth time periods after which ¡records 
m aybe destroyed.

For the reasons set forth above and in 
the proposal, the two regulations and 
one policy statement concerning records 
disposal will be consolidated into a 
single policy ¡statement. Sections 201.50 
and 201.101 of the regulations will be
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removed. Section 203.4 of the policy 
statements will be revised.

Withholding of Information by 
Market Agency. It was proposed to 
remove § 201.52 of the regulations which 
prohibits market agencies from 
furnishing livestock sales information to 
unauthorized parties. No comments 
were received in opposition to this 
proposal. For the reasons set forth in the 
proposal, § 201.52 of the regulations will 
be removed.

Trade Practices
Responsibilities of Market Agencies 

Selling on Commission—Purchases from 
Consignment. The Administration 
proposed to consolidate eight trade > 
practice regulations dealing with market 
agency responsibilities to consignors. In 
addition to numerous comments which 
expressed broad support for all the 
proposals in this group, five comments 
were filed which specifically addressed 
this proposal.

Two national livestock producer 
organizations expressed support for the 
proposal. One of these, however, stated, 
“Caution is urged so that the regulations 
are not modified to a point where 
consignors do not receive the true 
market value for their livestock”. The 
Administration will continue to enforce 
the P&S Act to ensure fair competition * 
and fair trade practices in livestock 
marketing.

One comment supported parts of the 
proposal, but contended that a market 
agency should be permitted to speculate 
on livestock purchased out of 
consignment. Another opposed the 
entire regulation as proposed and 
argued that speculative purchases 
should be permitted. It also suggested 
the terms “speculative resale” and 
“market support” should be defined. The 
comments from a major trade group 
representing livestock marketing 
businesses contended that failure to 
define “speculative resale” discourages 
legitimate market support.

In the context of this proposal, 
purchases for speculative resale are 
purchases made for the buyer’s own 
account with the intent or expectation of 
making a profit by a gain in price on the 
prompt resale, whether or not a profit is 
actually realized. Market support 
purchases, on the other hand, are 
purchases made from consignments by 
the market agency to which the 
livestock is consigned with the intent 
and solely for the purpose of protecting 
the legitimate interest of the consignor 
when the market agency believes that 
the highest available bid does not reflect 
the true market value of the livestock. 
Determinations as to whether 
transactions are market support or

speculative purchases require analysis 
of the facts surrounding the transactions 
at issue.

When a market agency accepts 
livestock for sale on consignment, it has 
a fiduciary responsibility and must 
assure that the consignor receives the 
highest available bid for the livestock. 
Conflicts of interest must be avoided to 
meet this responsibility.

Purchases from consignments for 
speculative resale create an inherent 
conflict of interest which cannot be 
reconciled with the market agency’s 
fiduciary responsibilities. Therefore, the 
Administration has determined that the 
prohibition against speculating in 
consigned livestock should be retained 
as proposed.

One comment contended the 
requirement that disclosure be made 
both at the time of sale and on the 
account of sale, as set forth in paragraph
(e) of proposed § 201.56 would increase 
the existing disclosure requirements. It 
should be noted that the proposal 
merely continues existing requirements. 
The Administration believes such 
disclosure requirements are essential to 
the protection of livestock sellers.

Clarifying changes have been made in 
the language of paragraph (d) of 
§ 201.56. That section prohibits key 
employees of market agencies selling at 
auction from purchasing, for their own 
account, consigned livestock for 
speculative resale or to fill orders. The 
regulation does not, however, prohibit 
such key employees from executing bids 
and purchasing consigned livestock on 
behalf of the market agency to fill orders 
received by the market agency.

Accordingly, § 201.56 of the 
regulations will be revised as proposed. 
Sections 201.47, 201.57, 201.58, 201.59, 
201.60, 201.62, and 201.66(b) will be 
removed.

Market Condition$ and Prices—False 
Reports. It was proposed to consolidate 
§§ 201.53 and 201.102 of the existing 
regulations as § 201.53 and extend 
coverage of the regulation to meat 
prices. These sections proscribe making 
or circulating false or misleading reports 
about market conditions and prices. 
None of the comments filed specifically 
addressed this proposal. Section 201.53 
will be revised and § 201.102 will be 
removed for the reasons set forth in the 
proposal.

Gratuities. Only one comment was 
filed concerning the proposal to remove 
§ 201.54 of the regulations dealing with 
gratuities to truckers, and it supported 
the removal. For the reasons stated in 
the proposal, § 201.54 will be removed.

Actual Weights. Two comments were 
received concerning the proposal to 
revise § 201.55 dealing with accurate

weights. The proposed changes clarify 
the language in the existing regulation. 
Both comments support the intent of this 
regulation. However, one suggested the 
language be modified to recognize that 
adjustments to the actual weights do 
occur in some transactions with the 
complete understanding of the parties. 
However, the proposed regulation 
explicitly recognizes that weight 
adjustments may be made by 
agreement. Where such adjustments are 
made, the proposed regulation requires 
full and accurate accounting for such 
adjustments. Therefore, § 201.55 of the 
regulations will be revised as proposed.

Clearing Services. No comments were 
filed concerning the proposal to revise 
§ 201.61 dealing with clearing and 
financing services. That proposal 
removed some of the restrictions 
imposed by the existing regulation on 
market agencies. Section 201.61 of the 
regulations will be revised in 
accordance with the proposal for the 
reasons stated therein.

Consignments Not to be Solicited or 
Intercepted. One comment supported 
the proposed removal of § 201.63, which 
prohibits dealers from soliciting or 
intercepting consignments to a 
stockyard. None of the other comments 
addressed this section. For the reasons 
stated in the proposal, § 201.63 of the 
regulations will be removed.

Price Guarantees Not to be Given. No 
comments were received concerning the 
proposed retention of § 201.64 of the 
regulations pertaining to market 
agencies guaranteeing prices. Section
201.64 will be retained for the reasons 
stated in the proposal.

Employment of Salesmen on Split 
Commission. Only one comment 
addressed the proposal to remove 
§ 201.65, which prohibits the 
employment of salesmen by market 
agencies on the basis of a split of the 
commissions. Removal of this section 
was supported by the comment. Section
201.65 of the regulations will be 
removed.

Paying the Expenses of Buyers. None 
of the comments specifically addressed 
the proposed retention of § 203.5 of the 
Statements of General Policy, which sets 
forth the Agency’s policy with respect to 
market agencies selling on commission 
paying the expenses of buyers attending 
their sales. Policy Statement § 203.5 will 
be retained for the reasons stated in the 
proposal.

Executive Order
It has been determined that the 

regulations and policy statements 
relating to the accounting and 
recordkeeping and trade practices of
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stockyards, market agencies, dealers, 
meat packers, and live poultry dealers 
or handlers, as revised herein, are not 
“major” rules as defined by section 1(b) 
of E .0 .12291.

The rules will not have an annual 
effect on the economy of $100 million or 
more, will not result in major increases 
in costs or prices for consumers, 
individual industries, Government 
agencies, or geographic regions, and will 
not have significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S. based enterprises to 
compete with foreign based enterprises 
in domestic or export markets. 
Accordingly, regulatory impact analyses 
are not required.

Regulatory Flexibility Act
B. H. (Bill) Jones, Administrator, 

Packers and Stockyards Administration, 
has determined that these regulations 
and policy statements will not have a 
significant economic impact on a 
substantial number of small entities.

The changes made in the regulations 
and policy statements by this notice will 
remove several restrictions on the 
business activities of market agencies 
and greatly simplify and clarify the 
trade practice regulations.

These regulations simply proscribe 
certain unfair and deceptive practices 
which are unlawful under the Packers 
and Stockyards Act. Consolidation of 
the records disposal regulations and 
policy statement into a single policy 
statement does not impose any new 
recordkeeping requirements and, in fact, 
reduces the retention period for some 
packer records.

Paperwork Reduction Act of 1980
In accordance with the Paperwork 

Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.) the reporting and recordkeeping 
provisions that are included in these 
rules have been approved by the Office 
of Management and Budget (OMB) and 
have been assigned clearance number 
0590-0001.

List of Subjects in 9 CFR Parts 201 and 
203

Reporting and recordkeeping 
requirements, Stockyards, Trade 
practices.
(7 U.S.C. 228, 7 U.S.C. 222, and 15 U.S.C. 46)

Done at Washington, D.C. this 10th day of 
Feb. 1984.
B. H. (Bill) Jones,

Administrator, Packers and Stockyards 
Administration.

Parts 201 and 203, Chapter II, Title 9 of 
the Code of Federal Regulations are 
amended as follows: •

PART 201— [AMENDED]

§§ 201.46, 201.47, 201.50, 201.52, 201.54, 
201.57, 201.58, 201.59, 201.60, 201.62, 
201.63, 201.65, 201.101, 201.102, 201.107 
and 201.111 [Rem oved]

§ 201.66 [Am ended]

1. Sections 201.46, 201.47, 201.50,
201.52, 201.54, 201.57, 201.58, 201.59, 
201.60, 201.62, 201.63, 201.65, 201.66(b), 
201.101, 201.102, 201.107 and 201.111 of 
the regulations are removed.

2. Section 201.43 of the regulations is 
revised to read as follows:

§ 201.43 Payment and accounting for 
livestock and live poultry.

(a) Market agencies to make prompt 
accounting and transmittal of net 
proceeds. Each market agency shall, 
before the close of the next business day 
following the sale of any livestock 
consigned to it for sale, transmit or 
deliver to the consignor or shipper of the 
livestock, or the duly authorized agent, 
in the absence of any knowledge that 
any other person, or persons, has any 
interest in the livestock, the net 
proceeds received from the sale and a 
true written account of such sale, 
showing the number, weight, and price 
of each kind of animal sold, the date of 
sale, the commission, yardage, and other 
lawful charges, and such other facts as 
may be necessary to complete the 
account and show fully the true nature 
of the transaction.

(b) Prompt payment for livestock— 
terms and conditions. (1) No packer, 
market agency, or dealer shall purchase 
livestock for which payment is made by 
a draft which is not a check, unless the 
seller expressly agrees in writing before 
the transaction that payment may be 
made by such a draft. (In cases of 
packers whose average annual 
purchases exceed $500,000, and market 
agencies and dealers acting as agents 
for such packers, see also § 201.200).

(2)(i) No packer, market agency, or 
dealer purchasing livestock for cash and 
not on credit, whether for slaughter or 
not for slaughter, shall mail a check in 
payment for the livestock unless the 
check is placed in an envelope with 
proper first class postage prepaid and 
properly addressed to the seller or such 
person as he may direct, in a post office, 
letter box, or other receptacle regularly 
used for the deposit of mail for delivery, 
from which such envelope is scheduled 
to be collected (A) before the close of 
the next business day following the 
purchase of livestock and transfer of 
possession thereof, or (B) in the case of 
a purchase on a “carcass” or “grade and 
yield” basis, before the close of the first 
business day following determination of 
the purchase price.

(ii) No packer, market agency, or 
dealer purchasing livestock for 
slaughter, shall mail a check in payment 
for the livestock unless (A) the check is 
made available for actual delivery and 
the seller or his duly authorized 
representative is not present to receive 
payment, at the point of transfer of 
possession of such livestock, on or 
before the close of the next business day 
following the purchase of the livestock 
and transfer of possession thereof, or, in 
the case of a purchase on a “carcass” or 
“grade and yield” basis, on or before the 
close of the first business day following 
determination of the purchase price: or 
unless (B) the seller expressly agrees in 
writing before the transaction that 

^payment may be made by such mailing 
of a check.

(3) Any agreement referred to in 
paragraphs (b) (1) or (2) of this section 
shall be disclosed in the records of any 
market agency or dealer selling such 
livestock, and in the records of the 
packer, market agency, or dealer 
purchasing such livestock, and retained 
by such person for such time as is 
required by any law, or by written 
notice served on such person by the 
Administrator, but not less than two 
calendar years from the date of 
expiration thereof.

(4) No packer, market agency, or 
dealer shall, as a condition to its 
purchase of livestock, impose, demand, 
compel or dictate the terms or manner of 
payment, or attempt to obtain a 
payment agreement from a seller 
through any threat of retaliation or other 
form of intimidation.

(c) Purchaser to promptly reimburse 
agents. Each packer, market agency, or 
dealer who utilizes or employs an agent 
to purchase livestock for him, shall, in 
transactions where such agent uses his 
own funds to pay for livestock on order, 
transmit or deliver to such agent the full 
amount of the purchase price before the 
close of the next business day following 
receipt of notification of the payment of 
such purchase price, unless otherwise 
expressly agreed between the parties 
before the purchase of the livestock.
Any such agreement shall be disclosed 
in the records of the principal and in the 
records of any market agency or dealer 
acting as such agent.

(d) Purchasers to p ay promptly for 
live poultry purchases. Each packer or 
live poultry dealer or handler shall, 
before the close of the fifth business day 
following slaughter of any poultry 
purchased, transmit or deliver to the 
seller of such poultry or his duly 
authorized agent the full amount of the 
purchase price thereof, unless otherwise 
expressly agreed between the parties

£



6084 Federal Register /  Vol. 49, No. 34 /  Friday, February 17, 1984 /  Rules and Regulations

before the purchase of the poultry. Any 
such agreement shall be disclosed in 
such purchaser’s records and on all 
accountings or other documents issued 
by such purchaser relating to the 
transaction.
(Approved by the Office of Management and 
Budget under control number 0590-0001)

3. Section 201.49 of the regulations is 
revised to read as follows:

§ 201.49 Requirements regarding scale 
tickets evidencing weighing of livestock 
and live poultry.

(a) Livestock. When livestock is 
weighed for the purpose of purchase or 
sale, a scale ticket shall be issued which 
shall show: (1) The name and location of 
the agency performing the weighing 
service; (2) the date of the weighing: (3) 
the name of the buyer and seller or 
consignor, or a designation by which 
they may be readily identified; (4) the 
number of head; (5) kind; (6) actual 
weight of-each draft of livestock; and (7) 
the name, initials, or number of the 
person who weighed the livestock, or if 
required by State law, the signature of 
the weigher. Scale tickets issued under 
this section shall be serially numbered 
and used in numerical sequence. 
Sufficient copies shall be executed to 
provide a copy to all parties to the 
transaction. In instances where the 
weight values are automatically 
recorded directly on the account of 
purchase, account of sale or other basic 
record, this record may serve in lieu of a 
scale ticket. When livestock is 
purchased on a carcass weight or 
carcass grade and weight basis, the hot 
carcass weights shall be accurately 
recorded, either manually or 
automatically, and retained as part of 
the person or firm’s business records to 
substantiate settlement on each 
transmission.

(b) Live poultry. When live poultry is 
weighed for the purpose of purchase, 
sale, acquisition, or settlement by a 
packer or live poultry dealer or handler, 
a scale shall be issued which shall 
show: (1) The name of the agency 
performing the weighing service; (2) the 
name of the packer or live poultry dealer 
or handler; (3) the name and address of 
the grower, purchaser, or seller, (4) the 
name or initials of the person who 
weighed the poultry; (5) the location of 
the scale; (6) the gross weight, tare 
weight, and net weight; (7) the date and 
time gross weight and tare weight are 
determined; (8) the number of poultry 
weighed; (9) the weather conditions; (10) 
whether the driver was on dr off the 
truck at the time of weighing; and (11) 
the license number of the truck or the 
truck number; PROVIDED, That when

live poultry is weighed on a scale other 
than a vehicle scale, the scale ticket 
need not show the information specified 
in (9), (10), and (11) of tips paragraph. 
Scale tickets issued under this 
paragraph shall be at least in duplicate 
form and shall be serially numbered and 
used in numerical sequence. One copy 
shall be furnished to the grower, 
purchaser, or seller, and one copy shall 
be furnished to or retained by the 
packer or live poultry dealer or handler.
(Approved by the Office of Management and 
Budget under control number 0590-0001)

4. Section 201.53 of the regulations is 
revised to read as follows:

§ 201.53 Persons subject to the A ct not to 
circulate misleading reports about market 
conditions or prices.

No packer, live poultry dealer or 
handler, stockyard owner, market 
agency, or dealer shall knowingly make, 
issue, or circulate any false or 
misleading reports, records, or 
representation concerning the market 
conditions or prices of livestock, meat, 
live poultry, or dressed poultry.

5. Section 201.55 of the regulations is 
revised to read as follows:

§ 201.55 Purchases and sales to be made 
on actual weights.

When livestock is bought or sold on a 
weight basis, settlement therefore shall 
be on the basis of the actual weight 
shown on the scale ticket. If the actual 
weight used is not obtained on the date 
and at the place of transfer of 
possession, this information shall be 
disclosed with the date and location of 
the weighing on the accountings, bills, or 
statements issued. Any adjustment to 
the actual weights shall be fully and 
accurately explained on the 
accountings, bills, or statements issued 
and records shall be maintained to 
support such adjustment
(Approved by the Office of Management and 
Budget under control number 0590-0001)

6. Section 201.56 of the regulations is 
revised to read as follows:

§ 201.56 Market agencies selling on 
commission; purchases from consignment.

(a) Livestock to be sold openly at 
highest available bid. Every market 
agency engaged in the business of 
selling livestock on a commission or 
agency basis shall sell the livestock 
consigned to it openly, at the highest 
available bid, and in such a manner as 
to best promote the interest of each 
consignor.

(b) Purchases from consignment to fill 
orders. No market agency engaged in 
the business of selling and buying 
livestock on a commission basis shall

use livestock consigned to it for sale to 
fill orders on an agency basis, nor shall 
it permit its owners, officers, agents, 
employees, or any firm in which such 
market agency or its owners, officers, 
agents, or employees have an ownership 
or financial interest to use livestock 
consigned to such market agency to fill 
orders on an agency basis, without first 
offering the livestock for sale in an open 
and competitive manner to other 
available buyers, and then only at a 
price higher than the highest available 
bid on such livestock.

(c) Market agencies not to speculate 
on pruchases from consignments. No 
market agency engaged in selling 
livestock on a commission basis shall 
purchase livestock from consignments to 
such market agency for speculative 
resale, and no such market agency shall 
permit its owners, officers, agents, 
employees, or any firm in which such 
market agency or its owners, officers, 
agents, or employees have an ownership 
or financial interest to purchase 
livestock from consignments to such 
market agency for speculative resale; 
PROVIDED, That this paragraph shall 
not be construed to prohibit a market 
agency form purchasing livestock for its 
own account to support the market 
when necessary to protect the legitimate 
interests of its consignors.

(d) K e y employees at auction sales 
not to purchase livestock out of 
consignments to f ill orders or for 
speculation. No market agency engaged 
in selling livestock at auction shall 
permit its auctioneers, weighmasters, 
ringmen, or other employees performing 
duties of comparable responsibility in 
connection with the actual conduct of 
the auction sales, to purchase livestock 
out of consignment for their own 
account, directly, or indirectly, for 
speculative resale or to fill orders on an 
agency basis.

(e) Purchases from consignment; 
disclosure required. When a market 
agency purchases livestock consigned to 
it for sale to fill orders or to support the 
market, or sells consigned livestock to 
any owner, officer, agent, employee, or 
any person in whose business such 
market agency, owner, officer, agent, or 
employee has an ownership or financial 
interest, the market agency shall 
disclose the name of the buyer and the 
nature of the relationship existing 
between the market agency and the 
buyer. Such disclosure shall be made at 
the time of sale and on the account of 
sale.
(Approved by the Office of Management and  

Budget under control number 0590-0001)



Federal Register / Vol. 49, No, 34 / Friday, February 17, 1984 / Rules and Regulations 6085

7. Section 201.61 of the regulations is 
revised to read as follows:

§ 201.61 Market agencies selling or 
purchasing livestock on commission; 
relationships with dealers.

(a) Market agencies selling on 
commission. No market agency selling 
consigned livestock shall enter into any 
agreement, relationship or association 
with dealers or other buyers which has 
a tendency to lessen the loyalty of the 
market agency to its consignors or 
impair the quality of the market 
agency’s selling services. No market 
agency selling livestock on commission 
shall provide clearing services for any 
independent dealer who purchases 
livestock from consignments to such 
market agency.

(b) Market agencies buying on 
commission. No market agency 
purchasing livestock on commission 
shall enter into any agreement, 
relationship, or association with dealers 
or others which will impair the quality 
of the buying services furnished to its 
principals. No market agency purchasing 
livestock on commission shall, in filling 
orders, purchase livestock from a dealer 
whose operations it clears or finances 
without disclosing the relationship 
between the market agency and dealer 
to its principals on the accountings 
furnished to the principals.
(Approved by the Office of Management and 
Budget under control number 0590-0001)

PART 203— [AMENDED]

8. Section 203.4 of the Statements of 
General Policy is revised to read as 
follows:

§ 203.4 Statement with respect to the 
disposition of records by packers, live 
poultry dealers or handlers, stockyard 
owners, market agencies and dealers.

(a) Records to be kept. Section 401 of 
the Packers and Stockyards Act (7
U.S.C. 221) provides, in part, that every 
packer, live poultry dealer or handler, 
stockyard owner, market agency, and 
dealer shall keep such accounts, 
records, and memoranda as fully and 
correctly disclose all transactions 
involved in his business, including the 
true ownership of such business by 
stockholding or otherwise. In order to 
properly administer the P&S Act, it is 
necessary that records be retained for 
such periods of time as may be required 
to permit the Packers and Stockyards 
Administration a reasonable 
opportunity to examine such records. 
Section 401 of the Act does not, 
however, provide for the destruction or 
disposal of records. Therefore, the 
Packers and Stockyards Administration 
has formulated this policy statement to

provide guidance as to the periods of 
time after which records may be 
disposed of or destroyed.

(b) Records m ay be disposed of after 
two years except as otherwise provided. 
Except as provided in paragraph (c) of 
this section, each packer, live poultry 
dealer or handler, stockyard owner, 
market agency, and dealer may destroy 
or dispose of accounts, records, and 
memoranda which contain, explain, or 
modify transactions in its business 
subject to the Act after such accounts, 
records, and memoranda have been 
retained for a period of two full years; 
Provided, That the following records 
made or kept by a packer may be 
disposed of after one year: cutting tests; 
departmental transfers; buyers’ 
estimates; drive sheets; scale tickets 
received from others; inventory and 
products in storage; receiving records; 
trial balances; departmental overhead or 
expense recapitulations; bank 
statements; reconciliations and deposit 
slips; production or sale tonnage reports 
(including recapitulations and 
summaries of routes, branches, plants, 
etc.); buying or selling pricing 
instructions and price lists; 
correspondence; telegrams; teletype 
communications and memoranda 
relating to matters other than contracts, 
agreements, purchase or sales invoices, 
or claims or credit memoranda; and 
Provided further, That microfilm copies 
of records may be substituted for and 
retained in lieu of the actual records.

(c) Retention for longer periods m ay  
be required. The periods specified in 
paragraph (b) of this section shall be 
extended if the packer, live poultry 
dealer or handler, stockyard owner, 
market agency, or dealer is notified in 
writing by the Administrator that 
specified records should be retained for 
a longer period pending the completion 
of any investigation or proceeding under 
the Act.

(d) Unauthorized disposal of records.
If it is found that any person subject to 
the Act has disposed of accounts, 
records, and memoranda which are 
necessary to fully and correctly disclose 
all transactions in its business prior to 
the periods specified in this statement, 
consideration will be given to the 
issuance of a complaint charging a 
violation of section 401 of the Act and 
seeking an appropriate order. The 
administrative proceeding initiated will 
be conducted in accordance with the 
Rules of Practice Governing Formal 
Adjudicatory Proceedings Instituted by 
the Secretary (7 CFR 1.130 et seq.).

(Approved by the Office of Management and 
Budget under control number 0590-0001)
[FR Doc. 84-4199 Filed 2-16-84; 8:45 am]
BILLING CODE 3410-KD-M

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39

[Docket No. 83-NM-57-AD; Arndt. 39-4812]

Airworthiness Directives; British 
Aerospace Model HS/BH/DH 125 
Series 1A, 400A, 600A, and 700A 
Airplanes

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t i o n : Final rule.

s u m m a r y : This amendment adds a new 
airworthiness directive (AD) applicable 
to certain British Aerospace Model HS/ 
BH/DH125 series 1A, 400A, 600A, and 
700A airplanes equipped with Garrett 
TFE731-3 engines which requires a 
change of the source of direct current 
electrical supply for the engines’ fuel 
computers. This is needed to prevent the 
lose of both engine fuel computers due 
to a single fuse failure. The loss of 
electrical power to both engine fuel 
computers may result in an 
uncommanded thrust change on both 
engines which has the potential of 
resulting in the loss of the airplane. 
DATES: Effective March 22,1984. 
ADDRESSES: The service bulletin 
specified in this AD may be obtained 
upon request to British Aerospace, Inc., 
Librarian, Box 17414, Dulles 
International Airport, Washington, D.C. 
20041, or may be examined at the 
address shown below.
FOR FURTHER INFORMATION CONTACT:
Mr. Sulmo Mariano, Foreign Aircraft 
Certification Branch, ANM-150S, Seattle 
Aircraft Certification Office FAA, 
Northwest Mountain Region, 9010 East 
Marginal Way South, Seattle, 
Washington, telephone (206) 431-2979. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168.
SUPPLEMENTARY INFORMATION: The Civil 
Aviation Authority of the United 
Kingdom has classified British 
Aerospace 125 series Service Bulletin 
24-225-(2747) as mandatory. The 
manufacturer has determined that 
failure of a single fuse could result in the 
loss of both engine fuel computers if 
their source of direct power is from the 
PE2 bus bar. The loss of electrical power
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to both engine fuel computers may result 
in an uncommanded thrust change on 
both engines. The failure may require 
immediate action by the pilot for 
continued safe flight, but under certain 
conditions this may be impossible to 
achieve and may result in the loss of the 
airplane. The service bulletin prescribes 
that the electrical power supply to Nos.
1 and 2 engine fuel computers be 
transferred from the PE2 bus bar to the 
PE bus bar.

A proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an airw orthiness directive requiring the 
transfer of the pow er supply to the 
engine fuel computers from the PE2 bus 
bar to the PE bus bar w as published in 
the Federal Register on Septem ber 22, 
1983 (48 FR 43187). The comment period 
closed on November 8 ,1983 , and 
interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Two 
comments w ere received. Both agreed  
with the FA A  in the issuance of the AD 
but pointed out that the only airplanes 
affected have G arrett T FE 731-3 engines, 
which w as not clearly stated in the 
proposed AD. The final rule has 
editorial changes and changes in the 
effectivity statem ent that reduce the 
number of airplanes affected; this is 
accom plished by mentioning the 
modifications that specify G arrett 
T FE731-3 engines are installed. The 
series 700A w as originally certificated  
with these engines.

It is estim ated that 45 U.S. registered  
airplanes will be affected by this AD, 
that it will take approxim ately 8 
manhours to accom plish the required 
actions and that the average labor cost 
will be $35 per manhour. The kit 
m aterials are estim ated at $500 per 
airplane. Based on these figures, the 
total cost impact of this AD on the U.S. 
operators is estim ated to be $35,100. For 
these reasons, the proposed rule is not 
considered to be a m ajor rule under the 
criteria of Executive Order 12291. Few  
small entities within the meaning of the 
Regulatory Flexibility A ct will be 
affected.

Therefore, the FAA has determined 
that air safety and the public interest 
require the adoption of the rule with the 
changes previously noted.
List of Subjects in 14 CFR Part 39

Aviation safety, Aircraft.

Adoption of the Amendment
Accordingly, pursuant to the authority 

delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation  
Regulations (14 CFR 39.13) is amended  
by adding the following new  
airw orthiness directive:

British Aerospace: Applies to Model HS 125 
airplanes series 1A with modifications 
251867 and 252605, series 400A with 
modification 252550, series 600A with 
modification 252468, and series 700A, 
certificated in ail categories. The serial 
numbers of the affected airplanes are 
listed in the Planning Information section 
of British Aerospace 125 series Service 
Bulletin 24-225-(2747), dated October 17, 
1980. Compliance is required as 
indicated, unless already accomplished.

To prevent loss of power to both engine 
fuel computers by a single fuse failure, 
accomplish the following:

A. Modify the engine fuel computers’ direct 
current power supply electrical circuits 
within the next 500 hours time in service or 
one year, whichever occurs first after the 
effective date of this AD, in accordance with 
paragraph 2, Accomplishment Instructions, of 
British Aerospace, HS 125 series Service 
Bulletin 24-225-(2747), dated October 17,
1980.

B. Alternate means of compliance which 
provide an equivalent level of safety may be 
used when approved by the Manager, Seattle 
Aircraft Certification Office, FAA, Northwest 
Mountain Region.

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD.

This amendment becom es effective 
M arch 22,1984 .

(Sec. 313(a), 314(a), 601 through 610, and 1102 
of the Federal Aviation Act of 1958 (49 U.S.C. 
1354(a), 1421 through 1430, and 1502); 49 
U.S.C. 106(g) (Revised, Pub. L. 97-449, January 
12,1983); and 14 CFR 11.89).

Note.—For reasons discussed earlier in the 
preamble, the FAA has determined that this 
regulation is not considered to be major 
under Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 1979); 
and it is further certified under the criteria of 
the Regulatory Flexibility Act that this rule 
will not have a significant economic effect on 
a substantial number of small entities 
because few small entities operate British 
Aerospace Model HS/BH/DH 125 airplanes.
A final evaluation has been prepared for this 
regulation and has been placed in the docket. 
A copy of it may be obtained by contacting 
the person identified under the caption “ FO R  

F U R TH E R  IN F O R M A T IO N  C O N T A C T .”

Issued in Seattle, Washington on February 
6, 1984.

Wayne J. Barlow,

Acting Director, Northwest Mountain Region.

[FR Doc. 84—4333 Filed 2-16-84; 8:45 am]
BILLING CODE 4910-13-M

14 C F R  Part 39

[Docket No. 84-NM-80-AD; Arndt. 39-4813]

A irw o rth in e s s  D ire ctive s ; M cD o n n e ll 
D o u g la s  M o d e l D C -1 0 -3 0 , -3 0 F , -4 0 , 
a n d  M ilitary K C -1 0 A  S e rie s  A irp la n e s  
E q u ip p e d  W ith  G o o d y e a r , P/N 
6002870, A n tis k id  C o n tro l U n it

AGENCY: Federal Aviation  
Administration (FAA), DOT. 
a c t io n : Final rule.

s u m m a r y : This amendment adopts a 
new airworthiness directive (AD) which 
requires modification of the Goodyear 
P /N  6002870 antiskid control unit on 
McDonnell Douglas Model D C -10-30, 
-3 0 F , -4 0 , and M ilitary K C -10A  series 
airplanes. There has been a report of the 
antiskid control unit being unable to 
detect an open circuit condition of the 
wheel speed transducer. Should this 
condition exist, rejected takeoff and 
landing braking distances would be 
greatly increased, and during heavy  
braking, the associated  tire(s) would be 
damaged. This AD is needed to prevent 
an undetected severe loss in braking 
capability with possible loss of 
directional control.
DATES: Effective February 27 ,1984. 
Compliance schedule as prescribed in 
the body of the AD, unless already  
accomplished.
ADDRESSES: The applicable service  
information m ay be obtained from: 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, 
California 90846, Attention: Director, 
Publications and Training, C l-7 5 0  (54- 
60). This information also m ay be 
exam ined at the FAA , Northw est 
Mountain Region, 17900 Pacific Highway 
South, Seattle, W ashington, or at 4344 
Donald Douglas Drive, Long Beach, 
California.
FOR FURTHER INFORMATION CONTACT:
Mr. Eugene F. H uettner A erospace  
Engineer, Systems & Equipment Branch, 
A N M -130L, FAA, Northwest Mountain 
Region, Los Angeles A ircraft 
Certification Office, 4344 Donald 
Douglas Drive, Long Beach, California 
90808, telephone (213) 548-2831  
SUPPLEMENTARY INFORMATION: One 
operator has reported that a BITE test of 
the phase IV antiskid control box failed 
to detect a wheel speed transducer open 
circuit condition. In-service and  
subsequent testing has shown that a 
condition exists in the antiskid control 
unit in which the system  test provides a 
test response indication to the pilot that 
the system is functional when a 
transducer open circuit exists. If any 
open transducer circuit w ere to exist
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during heavy braking the associated tire 
would not provide braking until below 
30 knots at which point the tire would be 
damaged. Rejected takeoff and landing 
braking distance would be greatly 
increased, depending upon how many 
open wheel speed transducers were 
undetected. Douglas DC-10 Alert 
Service Bulletin A32-202, dated 
November 30,1983, and Goodyear 
Service Bulletin DC-10-30/40-32-36, 
dated July 29,1983, have been released 
to correct this condition by changing the 
resistance values of five resistors.

Since this situation is likely to exist or 
develop on other airplanes of the same 
type design, this AD requires 
modification of Goodyear P/N 6002870 
antiskid control unit and an interim 
revision of the FAA approved Airplane 
Flight Manual (AFM) Limitations 
Section.

Since a situation exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

Adoption of the Amendment
Accordingly, pursuant to the authority 

delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new 
airworthiness directive:
McDonnell Douglas: Applies to McDonnell 

Douglas Model DC-10-30, -30, -40, and 
KC-10A (Military) series airplanes, 
certificated in all categories, equipped 
with Goodyear P/N 6002870 antiskid 
control unit. Compliance required as 
indicated, unless previously 
accomplished.

To prevent undetected severe loss of 
braking ability, accomplish the following:

A. Compliance required within 30 days 
after the effective date of this AD. Revise the 
Limitations Section of the FAA approved 
Airplane Flight Manual by adding a 
paragraph which reads as follows:

“Prior to each takeoff, turn the ANTISKID 
ARM switch in the cockpit from the ARM 
position to the OFF position, then back to the 
ARM position. Within sixty (60) seconds 
thereafter, initiate the ANTISKID TEST 
function using the cockpit test switch. Verify 
that no antiskid fail lights remain illuminated 
°n the annunciator panel.”

Note.—A copy of this AD may be inserted 
in the AFM as an acceptable means of 
compliance with the required AFM revision.

B. Compliance required within 3000 flight 
hours after the effective date of this AD. 
Modify Goodyear P/N 6002870 antiskid 
control unit in accordance with the 
Accomplishment Instructions of Douglas DC-

10 Alert Service Bulletin A32-202, dated 
November 30,1983, and Goodyear Service 
Bulletin DC-10-30/40-32-36, dated July 29, 
1983, of later revisions approved by the 
Manager, Los Angeles Aircraft Certification 
Office, FAA, Northwest Mountain Region. 
Modification of the antiskid control unit as 
specified above constitutes terminating 
action for this AD and the interim AFM 
revision required by paragraph A., above, 
may be removed.

C. Alternate means of compliance which 
provide an equivalent level of safety may be 
used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region.

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD.

All persons affected by this directive who 
have not already received these documents 
from the manufacturer may obtain copies 
upon request to McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, Long 
Beach, California 90846, Attention: Director, 
Publications and Training, Cl-750 (54-60). 
These documents also may be examined at 
the FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, Washington, 
or the Los Angeles Aircraft Certification' 
Office, 4344 Donald Douglas Drive, Long 
Beach, California.

This Amendment becomes effective 
Feb. 27,1984.

(Secs. 313(a), 314(a), 601 through 610, and 
1102 of the Federal Aviation Act of 1958 (49 
U.S.C. 1354(a), 1421 through 1430, and 1502); 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12,1983); and 14 CFR 11.89).

Note.—The FAA has determined that this 
regulation is an emergency regulation that is 
not major under Section 8 of Executive Order 
12291 with respect to this rule since the rule 
must be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this document 
involves an emergency regulation under DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 26,1979). If this action is 
subsequently determined to involve a 
significant/major regulation, a final 
regulatory evaluation or analysis, as 
appropriate, will be prepared and placed in 
the regulatory docket (otherwise, an 
evaluation is not required). A copy of i t , 
when filed, may be obtained by contacting 
the person identified under the caption “ FO R  

F U R T H E R  IN F O R M A T IO N  C O N T A C T .”

Issued in Seattle, Washington on February 
6,1984.

Leroy A. Keith,
Acting Director, Northwest Mountain Region.

[FR Doc. 84-4332 Filed 2-18-84; 8:45 am)

BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket Number 8 3 -A C E -2 0 ]

Designation of Transition; Abilene, 
Kansas

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t i o n : Final rule.

SUMMARY: The nature of this Federal 
action is to designate a 700-foot 
transition area at Abilene, Kansas, to 
provide controlled airspace for aircraft 
executing a new instrument approach 
procedure to the Abilene Municipal 
Airport, Abilene, Kansas, utilizing the 
Salina, Kansas, VORTAC as a 
navigational aid. This action will change 
the airport status from VFR to IFR. The 
intended effect of this action is to ensure 
segregation of aircraft using the new 
approach procedure under Instrument 
Flight Rules (IFR) and other aircraft 
operating under Visual Flight Rules 
(VFR).
EFFECTIVE DATE: May 10, 1984.
FOR FURTHER INFORMATION CONTACT: 
Dale L  Carnine, Airspace Specialist, 
Operations, Procedures and Airspace 
Branch, Air Traffic Division, ACE-532, 
FAA, Central Region,4501 East 12th 
Street, Kansas City, Missouri 64106, 
Telephone (816) 374-3408. 
SUPPLEMENTARY INFORMATION: To 
enhance airport usage, a new instrument 
approach procedure is being developed 
for the Abilene, Kansas, Municipal 
Airport, utilizing the Salina Kansas, 
VORTAC as a navigational aid. This 
navigational aid will provide new 
navigational guidance for aircraft 
utilizing the airport. The establishment 
of an instrument approach procedure 
based on this approach aid entails 
designation of a transition area at 
Abilene, Kansas, at or about 700 feet 
above the ground (AGL) within which 
aircraft are provided air traffic control 
service. Transition areas are designed to 
contain IFR operations in controlled 
airspace during portions of the terminal 
operation and while transiting between 
the terminal and enroute environment. 
The intended effect of this action is to 
ensure segregation of aircraft using the 
new approach procedure under 
Instrument Flight Rules (IFR) and other 
aircraft operating under Visual Flight 
Rules (VFR). This action will change the 
airport status from VFR to IFR.

Discussion of Comments
On pages 55139 and 55140 of the 

Federal Register dated December 9,
1983, the Federal Aviation 
Administration published a Notice of



6088 Federal Register /  Vol. 49, No. 34 /  Friday, February 17, 1984 /  Rules and Regulations

Proposed Rulemaking which would 
amend Section 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
designate a transition area at Abilene, 
Kansas. Interested persons were invited 
to participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No objections were received as a result 
of the Notice of Proposed Rulemaking.
List o f  Subjects in 14 CFR Part 71

Aviation safety, Transition areas.
Accordingly, pursuant to the authority 

delegated to me, § 71.181 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) is amended, effective 0901 
G.m.t. May 10,1984, by designating the 
following.transition area:
Abilene, Kansas

That airspace extending upward from 700 
feet above the surface within a 5-mile radius 
of the Abilene Municipal Airport (latitude 
38°54'20" N., longitude 97°14'08" W.) and 
within 2 miles each side of the Salina 
VORTAC (latitude 38°52'57" N., longitude 
97°37'39" W.) 086° bearing extending from the 
5-mile radius area to 5.75 miles west of the 
Abilene Municipal Airport.
(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); 49 
U.S.C. 106(g) (Revised, Pub. L. 97-449, January 
12,1983); and Sec. 11.60 of the Federal 
Aviation Regulations (14 CFR 11.69)

Note.—The FAA has.determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 F R 11034; 
February 26,1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule will not have a 
significant economic impact on a substantial 
number of small entities under the criteria of 
the Regulatory Flexibility Act.

Issued in Kansas City, Missouri, on 
February 6,1984.
Murray E. Smith,
Director, Central Region.
[FR Doc. 84-4338 Filed 2-16-84; 8:45 am]
BILUNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 84-ASO -2]

Revocation of Transition Area, 
Cullowhee, North Carolina

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule; request for 
comments.

s u m m a r y : This amendment revokes the 
Cullowhee, North Carolina, transition 
area which is centered on the Jackson 
County Airport. The transition area was 
designated in 1979 to provide controlled 
airspace for containment of aeronautical 
activities in the vicinity of the airport. A 
non-federal radio beacon was to be 
commissioned to support Instrument 
Flight Rule (IFR) approach procedures at 
the airport; however, because of 
marginal radio signal reception, 
precipitous terrain and atmospheric 
conditions it has been determined that 
aviation safety would not benefit from 
establishment of the procedures. 
Therefore, since the transition area 
serves no useful purpose it will be 
revoked and the floor of controlled 
airspace, within a 20 mile radius of 
Jackson County Airport, will be raised 
from 700 to 1,200 feet above the surface. 
DATES: Effective date: 0901 G.M.T.,
April 12,1984. Comments must be 
received on or before March 12,1984. 
a d d r e s s e s : Send comments on the rule 
in triplicate to: Federal Aviation 
Administration, ATTN: Manager 
Airspace and Procedures Branch, ASO- 
530, Air Traffic Division, P.O. Box 20636, 
Atlanta, Georgia 30320.

The official docket may be examined 
in the Office of the Regional Counsel, 
Room 652, 3400 Norman Berry Drive, 
East Point, Georgia 30344, telephone: 
(404) 763-7646.

FOR FURTHER INFORMATION CONTACT: 
Donald Ross, Airspace and Procedures 
Branch, Air Traffic Division, Federal 
Aviation Administration, P.O. Box 
20636, Atlanta, Georgia 30320; telephone: 
(404) 763-7646.
SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule
Although this action is in the form of a 

final rule, which involves revocation of 
the Cullowhee, North Carolina, 
transition area, and was not preceded 
by notice and public procedure, 
comments are invited on the rule. When 
the comment period ends, the FAA will 
use the comments submitted, together 
with other available information, to 
review the regulation. After the review, 
if the FAA finds that changes are 
appropriate, it will initiate rulemaking 
proceedings to amend the regulation. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
evaluating the effects of the rule and 
determining whether additional 
rulemaking is needed. Comments are 
specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of

the rule that might suggest the need to 
modify the rule.

The Rule

The purpose of this amendment to 
§ 71.181 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
to revoke the Cullowhee, North 
Carolina, transition area as the 
procedures for which it was designated 
were never established. Section 71.181 
of part 71 of the Federal Aviation 
Regulations was republished in 
Advisory Circular AC 70-3A dated 
January 3,1983. Under the 
circumstances presented, the FAA 
concludes that there is a need to revoke 
the transition area and raise the floor of 
controlled airspace from 700 to 1,200 feet 
above the surface within a 20-mile 
radius of Jackson County Airport. This 
revocation reduces the burden on the 
public by raising the base of controlled 
airspace over mountainous terrain. This 
action will enhance aviation safety for 
Visual Flight Rule aeronautical activity 
by providing additional uncontrolled 
airspace for such operations. Therefore,
I find that notice or public procedure 
under 5 U.S.C. 553(b) is unnecessary.

List of Subjects in 14 CFR Part 71

Aviation safety, Airspace, Transition 
area.

Adoption of the Amendment

Accordingly, pursuant to the authority 
delegated to me, the Cullowhee, North 
Carolina, transition area under § 71.181 
of Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) (as 
amended) is further amended, effective 
0901 G.M.T., April 12,1984, as follows:

Cullowhee, NC—[Revoked]
By revoking the title and text.

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); 49 
U.S.C. 106(g) (Revised, Public Law 97-449, 
January 12,1983))

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, therefore, 
(1) is not a “major rule” under Executive 
Order 12291; (2) is not a “significant rule” 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26,1979); 
and (3) does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a routine 
matter that will only affect air traffic 
procedures and air navigation, it is certified 
that this rule will not have a significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act.
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Issued in East Point, Georgia, on January 
25,1984.
George R, LaCaille,
Acting Director, Southern Region.
|FR Doc. 84-4337 Filed 2-16-84; 8:45 am]
BIU-ING CODE 4910-13-11

FEDERAL TRADE COMMISSION 

16 CFR Part 2

Organization, Procedures, and Rules 
of Practice

AGENCY: Federal Trade Commission. 
ACTION: Final rule.

s u m m a r y : The Commission has 
amended § 2.7 of its Rules of Practice 
and Procedure to delegate to a single 
Commissioner, to be designated by the 
Chairman, the authority to dispose of 
petitions to limit or quash an 
investigational subpoena or civil 
investigative demand or in his/her 
discretion to refer such petitions to the 
full Commission for action. The 
Commission will permit petitioners to 
seek review by the full Commission of 
the delegated Commissioner’s rulings if 
a request for review is received within 
three days after service of the ruling. 
EFFECTIVE DATE: February 17,1984.
FOR FURTHER INFORMATION CONTACT: 
Bruce G. Freedman, (202) 523-3487, 
Deputy Assistant General Counsel, 
Federal Trade Commission, 6th Street 
and Pennsylvania Avenue, NW., 
Washington, D.C. 20580.
SUPPLEMENTARY INFORMATION: The 
Commission met on September 15,1983 
to consider ways in which to streamline 
and expedite its procedures. As part of 
that effort, the Commission determined 
to delegate authority to a single 
Commissioner to dispose of petitions to 
limit or quash compulsory process 
subject to review by the full Commission 
if such review is sought by the petitioner 
in a timely fashion. The Commission 
believes that many petitions to limit or 
quash compulsory process raise no 
novel questions of law or policy and 
may be disposed of upon careful 
examination of the facts presented and 
applicable legal principles without 
participation by the full Commission. In 
addition, the rule permits the delegated 
Commissioner, in his or her discretion, 
to refer more complex petitions to the 
Commission for decision. A similar 
procedure as been in effect for many 
years with respect to adjudicative 
motions, and it is hoped that its use in 
handling petitions to limit or quash will 
promote expeditious processing of these 
matters while maintaining the necessary 
protections for the petitioner.

List of Subjects in 16 CFR Part 2
Administrative practice and 

procedure, investigations, reporting and 
recordkeeping requirements.

PART 2— [AMENDED]

Accordingly, the Commission amends 
16 CFR 2.7 by revising paragraphs (d) 
through (f) and by adding paragraph (g) 
to read as follows:

§ 2.7 Com pulsory process in 
investigations.
★ ★ f ★ ★ ★

(d) Petitions to lim it or quash—(1) 
General. Any petition to limit or quash 
any investigational subpoena or civil 
investigative demand shall be filed with 
the Secretary of the Commission within 
twenty (20) days after service of the 
subpoena or civil investigative demand, 
or, if the return date is less than twenty 
(20) days after service, prior to the 
return date. Such petition shall set forth 
all assertions of privilege or other 
factual and legal objections to the 
subpoena or civil investigative demand, 
including all appropriate arguments, 
affidavits and other supporting 
documentation.

(2) Extensions of time. Bureau 
Directors, Deputy Directors, and 
Assistant Directors in the Bureaus of 
Competition and Economics, the Bureau 
Director, Deputy Directors and 
Associate Directors in the Bureau of 
Consumer Protection, Regional Directors 
and Assistant Regional Directors are 
delegated, without power of 
redelegation, the authority to rule upon 
requests for extensions of time within 
which to file such petitions.

(3) Disposition. A Commissioner, to be 
designated by the Chairman, is 
delegated, without power of 
redelegation, the authority to rule upon 
petitions to limit or quash an 
investigational subpoena or civil 
investigative demand, but the 
designated Commissioner may, in his or 
her sole discretion, refer a petition to the 
full Commission for determination.

(e) Stay of compliance period. The 
timely filing of a petition to limit or 
quash any investigational subpoena or 
civil investigative demand shall stay the 
time permitted for compliance with the 
portion challenged. If the petition is 
denied in whole or in part, the ruling 
will specify a new return date.

(f) Review. Any petitioner, within 
three days after service of a ruling by 
the designated Commissioner denying 
all or a portion of the relief requested in 
its petition, may file with the Secretary 
of the Commission a request that the full 
Commission review the ruling. The 
timely filing of such a request shall not

stay the return date specified in the 
ruling, unless otherwise specified by the 
Commission.

(g) Public disclosure. All petitions to 
limit or quash investigational subpoenas 
or civil investigative demands and the 
responses thereto are part of the public 
records of the Commission, except for 
information exempt from disclosure 
under § 4.10(a) of this chapter.
(15 U.S.C. 46(g))

By direction of the Commission, 
Commissioners Pertschuk and Bailey voting 
in the negative.
Emily H. Rock,
Secretary.

Dissenting Statement of Commissioner 
Patricia P. Bailey

Delegation of Authority Re Closing of 
Investigations and Petitions To Quash

February 8,1984.
In the first of these two proposed 

changes in Commission rules, the 
Commission majority delegates to 
Commission senior staff the authority to 
determine that material subpoenaed by 
majority vote of the Commission does 
not present sufficient "reason to 
believe” a law violation has occurred, or 
that even if it does, it is not in the 
“public interest” to*pursue the case. This 
is a delegation of substantial, 
substantive, policy-making power to the 
senior staff. This is authority not only to 
terminate ongoing law enforcement 
investigation conducted with the 
authority of subpoenas bearing the 
signatures of Commissioners, it is also a 
potential deterrent to staff initiative to 
propose new investigative activity. Such 
delegation reverses a short-lived trend 
towards management of this agency 
“from the top down.”

Where as a Commissioner, by 
approving a request for compulsory 
process, I have voted to intrude our 
jurisdiction into private corporate 
records, I have begun a process of 
inquiry into the distinct possibility that I 
might come eventually to see “reason to 
believe” that a law violation exists that 
it may be in the public interest to 
pursue. This decision is the very essence 
of the Commission’s statutory power. 
Thus this delegation raises troubling 
concerns. For example, if I follow the 
practice of applying per se standards to 

"certain kinds of violations, such as 
resale price maintenance, I may now 
find that the subject of my inquiry has 
failed some different legal standard 
applied by the staff Bureau chief. Or, I 
may belatedly discover that the case 
was judged “too small” to justify further 
resource commitments by the Bureau, or 
that the industry that forms the context
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of an investigation is not an 
“appropriate target” of antitrust 
concern. On the other side of the FTC 
docket, I might believe a specific inquiry 
into deceptive practices is appropriate, 
only to find that a staff Bureau Director 
has determined that deception has a 
newer and different meaning than I 
understand the law currently to provide.

I regard all this sort of decision­
making as my statutory prerogative, and 
not that of the staff Bureau Directors.

The new policy also offers fewer 
guarantees to those that are subject to 
Commission investigations. I do not see 
how a company subject to compulsory 
process can draw the same degree of 
comfort from a staff person’s unilateral 
decision to close that it may now feel 
from a closing letter that comes “By 
Direction of the Commission” after a 
Commission level decision that use of 
compulsory process has resulted in a 
determination not to sue. The 
proponents of this reform have 
eliminated the tangible value that a 
Commission closing letter has 
represented in prior practice.

Two features of this “reform”,— 
packaged as a way to eliminate delays 
rather than as the substantive change it 
really is—operate to ameliorate the 
effects of this rule. Ironically, however, 
both these saving features may lead to 
new delays. First, a Bureau director’s 
decision to close a formal investigation 
in which compulsory process has been 
authorized by the Commission involves 
a three-day “negative option” during 
which the Commissioners may try at 
second guessing the Bureau chiefs 
pending decision, based on whatever 
explanation for closing might be 
proffered. Second, Section 1(b) of 
Reorganization Plan No. 4 of 1961 
provides that two Commissioners may 
direct that a matter be subjected to full 
Commission review.

The second proposed rules change is 
to delegate to the “petitions to quash” or 
“subpoena Commissioner” the personal 
unilateral authority to dispose of or 
modify aspects of respondents’ 
compliance with subpoenas duces tecum 
and civil investigative demands that are 
signed, in a substantial number of 
instances, by a Commissioner other than 
the one handling petitions to quash. I 
have less objection to this proposed 
change than to the one affording staff 
personnel the right to terminate 
investigations, but I am sufficiently 
concerned to oppose the change.

The proposed rules change does not 
reflect the Commission’s actual decision 
(to which I dissented at the time) that 
only “non-controveral” petitions to 
quash be subject to the delegation. A ll  
petition to quash resolution powers are

being delegated to one Commissioner. 
While the rules change contemplates the 
submission to the Commission for 
approval those petitions to quash that 
the delegated Commissioner personally 
deems appropriate for such treatment, I 
would prefer a simpler streamlining of 
procedure that simply grants the 
delegated Commissioner the power to 
deny petitions to quash. These sorts of 
dispositions have been the bulk of the 
work in this area in the past, and if the 
purpose of this rules change is merely to 
reduce delay, allowing prompt 
disposition of petition denials should be 
sufficient to achieve such a goal.

The recent law requiring a 
Commissioner to sign a subpoena is 
based on Congress’ concept that 
individual Commissioners should be 
held accountable for compulsory FTC 
demands for private property. If a 
Commissioner is accountable for the 
subpoenas he or she signs, that 
Commissioner always should be part of 
any decision that implies such a 
subpoena has swept too broadly. Where 
a subpoena has been issued, I believe it 
inappropriate to later declare portions of 
such a subpoena as irrelevant or 
burdensome without full consultation 
with the signatory Commissioner, and 
full Commission review. Although I have 
every confidence that this delegation 
will be administered with sensitivity, it 
has a potential to undermine the 
collegial operation of the Commission, 
and to allow the sort of "forum 
shopping” and delay we should not wish 
to encourage.
[FR Doc. 84—4387 Filed 2-16-84; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 430, 436, 440, 450, 455, 
and 555

[Docket No. 83N-0395]

Antibiotic Drugs; Updating and 
Technical Changes

AGENCY: Food and Drug Administration. 
ACTION: Final rule.

s u m m a r y : The Food and Drug 
Administration (FDA) is amending 
certain antibiotic regulations providing 
for accepted standards of antibiotic and 
antibiotic-containing drugs for both 
human and veterinary use by making 
updatings and noncontroversial 
technical changes, and by revoking a 
bulk drug monograph. These changes

will result in more accurate and usable 
regulations.
DATES: Effective February 17,1984; 
comments, notice of participation, and 
request for hearing by March 19,1984; 
data, information, and analyses to 
justify a hearing by April 17,1984. The 
Director of the Office of the Federal 
Register approves the incorporation by 
reference of certain publications in 21 
CFR 450.20 effective February 17,1984. 
a d d r e s s : Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857.
FOR FURTHER INFORMATION CONTACT: 
Joan M. Eckert, National Center for 
Drugs and Biologies (HFN-140), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4290.
SUPPLEMENTARY INFORMATION: FDA is 
amending certain antibiotic drug 
regulations providing for acceptable 
standards of antibiotic and antibiotic- 
containing drugs intended for human 
and veterinary use by making updatings 
and noncontroversial technical changes, 
and by revoking a bulk drug nonograph. 
In three instances, the need for a change 
was called to FDA’s attention by 
industry representatives. To aid in 
understanding the types of changes 
included in this document, the changes 
have been grouped into three general 
classes for discussion in this preamble: 
updating, technical changes, and 
revocation.

Updating
1. Section 450.20a is being 

redesignated as § 450.20 and revised to 
provide for a nonsterile bulk drug, 
dactinomycin. The nonsterile bulk drug 
is used in the manufacture of the only 
dactinomycin dosage form, 
dactinomycin for injection, which 
dosage form is subsquently made sterile 
by a filtration process. Also, conforming 
amendments are made to § 450.220 
(a)(1), (b)(l)(ii)fc;, and (b)(4). .

2. Current § 455.310b 
Chloramphenicol ophthalmics is being 
divided into two sections, § § 455.310b 
and 455.310e, to provide separate 
monographs for the solution and 
suspension products. The amended
§ 455.310b, which provides for 
chloramphenicol for ophthalmic 
solution, is also revised editorially to 
conform to the current format for 
antibiotic monographs.

3. As noted § 455.310e is added to 
provide for a separate monograph for 
chloramphenicol-hydrocortisone acetate 
for ophthalmic suspension, which was
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formerly included under § 455.310b. The 
new section, taken from the current 
§ 455.310b, is revisèd editorially to 
conform to the current format for 
antibiotic monographs.
Technical Changes

1. Section 436.335 is added to provide 
for a high-pressure liquid 
chromatographic (HPLC) assay method 
to replace the current assay method for 
determining potency for 
chloramphenicol palmitate. The sole 
manufacturer has submitted adequate 
data to support this revision. Also, 
conforming amendments are made to 
§§ 430.5(b), 455.11 (a)(3j(i) and (b)(1), 
455.111 (a)(3)(i) (a) and (b) and (b)(1), 
and 555.111 (a)(3)(i) (a?) and (£) and
(b)(1).

2. In § 440.55a(a)(l)(vi), the pH range 
for sterile penicillin G benzathine (5.0- 
7.5) is revised to read 4.0 to 6.5.
Paragraph (b)(6) is also revised by 
providing for a new sample preparation 
method for determining pH. One 
manufacturer has submitted adequate 
data to support these revisions. The 
agency has contacted all affected 
manufacturers and these firms support 
the revisions.

3. In §§ 455.111(a)(1) and 555.111(a)(1), 
the chloramphenicol palmitate 
concentration in chloramphenicol 
palmitate oral suspension (31.25 
milligrams per milliliter) is revised to 
read 30.0 milligrams per milliliter. The 
sole manufacturer has submitted 
adequate data to support this revision.

4. In § 455.310b(b)(3), the directions 
for the test sample preparation for 
determining pH of chloramphenicol for 
ophthalmic solution are revised by 
directing that the test sample be diluted 
to a specific concentration rather than 
reconstituting the test sample as 
directed in the labeling. Because the 
current method may result in three 
different test sample concentrations 
which give different pH readings, 
diluting to a specific concentration will 
improve the uniformity of the pH test 
results. The sole manufactürer has 
submitted adequate data to support this 
revision.

Revocation
Section 440.57 Penicillin V. 

benzathine is removed. This bulk drug 
product is not used in the manufacture 
of any dosage form. Also, conforming 
amendments are made to §§ 436.33(b) ' 
and 436.204(b)(2).

The agency has determined pursuant 
to 21 CFR 25.24(b)(22) (proposed 
December 11,1979; 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact oh the human

environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required.

List of Subjects

21 CFR Part 440

Administrative practice and 
procedure, Antibiotics.
21 CFR Part 436 

Antibiotics.

21 CFR Part 440 

Antibiotics, penicillin.

21 CFR Part 450

Antibiotics, antitumor, Incorporation 
by reference.

21 CFR Part 455 

Antibiotics.

21 CFR Part 555

Animal drugs, Antibiotics, 
chloramphenicol.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 507, 
512(n), 701 (f) and (g), 52 Stat. 1055-1056 
as amended, 59 Stat. 463 as amended, 82 
Stat. 350-351 (21 U.S.C. 357, 360(n), 371 
(f) and (g))) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10), Parts 430, 436, 
440, 450, 455, and 555 are amended as 
follows:

P A R T 430— A N TIB IO TIC  DRUGS: 
G EN ER AL

1. Part 430 is amended in § 430.5, by 
adding new paragraph (b)(81) to read as 
follows:

§ 430.5- Definitions of master and working 
standards.
* * ★  ★  *

(b) * * *
(81) Chloramphenicol palmitate. The 

term “chloramphenicol palmitate 
working standard” means a specific lot 
of a homogeneous preparation of 
chloramphenicol palmitate.

P A R T 436— TE S T S  AND M ETHODS OF 
ASSAY O F A N TIB IO TIC  AND 
A N TIB IO TIC -C O N TA IN IN G  DRUGS

2. Part 436 is amended:

§ 436.33 [Am ended]

a. In § 436.33 Safety test, by amending 
the table in paragraph (b) by removing 
the item “Penicillin V benzathine.”

§ 436.204 [Am ended]

b. In § 436.204 Iodometric assay, by 
amending the table in paragraph (b)(2) 
by removing the items “Penicillin V 
benzathine blank solution” and

“Penicillin V benzathine inactivated 
solution.”

c. By adding new § 436.335 to read as 
follows:

§ 436.335 High-pressure liquid 
chromatographic assay for 
chloramphenicol palmitate.

(a) Equipment. A suitable high- 
pressure liquid chromatograph equipped 
with:

(1) A low dead volume cell 8 to 20 
microliters:

(2) A light path of 1 centimeter;
(3) A suitable ultraviolet detection 

system operating at a wavelength of 280 
nanometers;

(4) A suitable recorder of at least 25.4- 
centimeter deflection;

(5) A suitable integrator; and
(6) A 30-centimeter column having an 

inside diameter of 4.0 millimeters and 
packed with octadecyl silane chemically 
bonded to porous silica or ceramic 
microparticles, 5 to 10 micrometers in 
diameter, U.S.P. XX.

(b) Mobile phase. Mix 
methanol:water:glacial acetic acid 
(170:30:1). Degas the mobile phase just 
prior to its introduction into the 
chromatograph pumping system.

(c) Operating conditions. Perform the 
assay at ambient temperature with a 
typical flow rate of 2.0 milliliters per 
minute. Use a detector sensitivity setting 
that gives a peak height for the reference 
standard that is at least 50 percent of 
scale. The minimum between peaks 
must be no more than 2 millimeters 
above the initial baseline,

(d) Preparation of sample and 
working standard solutions. Accurately 
weigh approximately 65 milligrams of 
sample or chloramphenicol palmitate 
working standard each into a 50- 
milliliter volumetric flask. Add 
approximately 35 milliliters of methanol 
and 1 milliliter of glacial acetic acid. 
Place in an ultrasonic bath for 10 
minutes and dilute to volume with 
methanol.

(e) Procedure. Using the equipment, 
mobile phase, and operating conditions 
listed in paragraphs (a), (b), and (c) of 
this section, inject 10 microliters of the 
working standard solution into the 
chromatograph. Allow an elution time 
sufficient to obtain satisfactory 
separation of expected components. 
After separation of the working 
standard solution has been completed, 
inject 10 microliters of the sample 
solution into the chromatograph and 
repeat the procedure described for the 
working standard solution.

(f) Calculations. Calculate the 
chloramphenicol content as follows:
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Micrograms of _  lA)[W,){f)
chloramphenicol per milligram — [B][W }

where:
.(4 =  Area of chloramphenicol palmitate 

sample peak (at a retention time equal to 
that observed for the standard);

B =A rea of the working standard peak;
Ws=Weight of standard in milligrams;
Wu= Weight of sample in milligrams; and 
/=Micrograms of chloramphenicol activity 

per milligram of chloramphenicol palmitate 
working standard.

PART 440— PENICILLIN ANTIBIOTIC 
DRUGS

3. Part 440 is amended:
a. In § 440.55a, by revising paragraphs 

(a)(l)(vi) and (b)(6) to read as follows:

§ 440.55a Sterile penicillin G  benzathine.

(а) * * *
(1) * * *
(vi) Its pH in a 1:1 mixture of absolute 

ethyl alcohol and water containing 0.5 
milligram per milliliter is not less than
4.0 and not more than 6.5.
* * * * *

' (b) * * *
(б) pH. Proceed as directed in

§ 436.202 of this chapter, except prepare 
the sample as follows; Dissolve 50 
milligrams of sample with 50 milliliters 
of absolute ethyl alcohol. Add 50 
milliliters of distilled water and mix 
well.
* * * * *

§ 440.57 [Rem oved]

b. By removing § 440.57 Penicillin V  
benzathine.

P A R T 450— AN TITU M O R  A N TIB IO TIC  
DRUGS

4. Part 450 is amended:
a. By redesignating § 450.20a as 

§ 450.20 and revising it to read as 
follows:

§ 450.20 Dactinomycin.
(a) Requirements for certification—(1) 

Standards of identity, strength, quality, 
and purity. Dactinomy cin is a bright-red 
compound that is so purified and dried 
that:

(i) Its potency is not less than 900 
micrograms of dactinomycin per 
milligram, calculated on an anhydrous 
basis.

(ii) Its LDso1 in mice is not less than
0.65 and not more than 1.23 milligrams

1 T he term  “LDso” re fe rs  to the d osage o f the drug 
that should be e x p e cte d  to kill 50  p ercen t o f  the 
an im als that re ce iv e  the drug.

of dactinomycin per kilogram of body 
weight.

(iii) Its loss on drying is not more than 
15 percent.

(iv) Its absorptivity at 445 nanometers 
is not less than 0.95 and not more than
I. 03 times that of the dactinomycin 
working standard at the same 
wavelength. Its absorbance at 240 
nanometers is not less than 1.3 and not 
more than 1.5 times its absorbance at 
445 nanometers.

(v) It is crystalline.
(2) Labeling. It shall be labeled in 

accordance with the requirements of 
§ 432.5(b) of this chapter, and in 
addition each package shall bear on its 
label the statement “Protect from light 
and excessive heat.”

(3) Requests for certification; samples. 
In addition to the requirements of
§ 431.1 of this chapter, each such request 
shall contain:

(i) Results of tests and assays on the 
batch for potency, LDso, loss on drying, 
absorptivity, and. crystallinity.

(ii) Samples required: 16 packages, 
each containing approximately 40 
milligrams.

(b) Tests and methods of assay. 
Dactinomycin is toxic and corrosive. It 
must be handled with care in the 
laboratory. Transfer all dry powders in 
a suitable hood, while wearing rubber 
gloves. Avoid inhaling fine particles of 
the powder. Do not pipette by mouth. If 
any of the substance contacts the skin, 
wash copiously with soap and water. 
Dispose of all waste material by dilution 
with large volumes of trisodium 
phosphate solution.

(1) Potency. Proceed as directed in .
§ 436.105 of this chapter, preparing the 
sample for assay as follows: Dissolve an 
accurately weighed sample in sufficient 
methyl alcohol to obtain a stock solution 
of 10 milligrams of dactinomycin per 
milliliter (estimated). Further dilute the 
stock solution with 0.1M potassium 
phosphate buffer, pH 8.0 (solution 3), to 
the reference concentration of 1.0 
microgram of dactinomycin per milliliter 
(estimated).

(2) LDso—(i) Sample solution. Prepare 
a solution containing 50 micrograms of 
dactinomycin per milliliter by dissolving 
an appropriate quantity of the sample in 
sufficient sterile distilled water. If the 
sample does not dissolve immediately, 
place it in an ice water bath or a 
refrigerator for 1 to 2 hours, and then 
allow to reach room temperature before 
use.

(ii) Procedure. Select 70 female mice 
weighing between 18 and 20 grams. 
Individually identify and weigh them to 
the nearest 0.1 gram. Use 10 mice at 
each of the following dose levels: 9.6,
I I .  52,13,9,16.7, 20.0, 24.0, and 28.8

milliliters of sample solution per 
kilogram of body weight. Calculate the 
volume of solution to be given to each 
mouse and administer the appropriate 
volume intravenously at the rate of 0.5 
milliliter per minute. Observe the mice 
daily for 14 days and record any signs of 
drug toxicity and times of death. 
Estimate the LDso and its 95 percent 
confidence limits by the method of 
Carrol S. Weil, published in Biometrics, 
Vol. 8, pp. 249-263 (1952), which is 
incorporated by reference. Copies are 
available from the Managing Editor, 
“Biometrics,” P.O. Box 5962, Raleigh, NC 
27607, or available for inspection at the 
Office of the Federal Register, 1100 L St 
NW., Washington, DC 20408.

(3) Loss on drying. Proceed as 
directed in § 436.200(b) of this chapter.

(4) Absorptivity—(i) Procedure. 
Accurately weigh approximately 15 
milligrams of the sample “as is” and 15 
milligrams of the working standard 
dried as directed in § 436.200(a) of this 
chapter. Transfer each weighing to 
separate 100-milliliter volumetric flasks. 
Dissolve the material and bring to 
volume with spectrophotometric-grade 
methyl alcohol. Mix well. Pipette 5.0 
milliliters of each solution into separate 
25-milliliter volumetric flasks, dilute to 
volume with spectrophotometric-grade 
methyl alcohol. Mix well. Using a 
suitable spectrophotometer and 1- 
centimeter absorption cells, determine 
the absorbance of the sample solution at 
the 240-nanometer and at the 445- 
nanometer absorption peaks (the exact 
position of the peaks should be 
determined for the particular instrument 
used). Determine the absorbance of the 
standard at the 445-nanometer 
absorption peak.

(ii) Calculations. Calculate the 
relative absorptivity and the ratio for 
the absorbances of the sample as 
follows:
Relative absorptivity at 445 

nanometers = A 2 X milligrams of 
standard X potency of the standard in 
micrograms per milligram/Æ, X 
milligrams of sample X (100-M) X 10 

Ratio for the absorbances of the sample 
at 240 and 445 nanometers = A j f A 2 

where:
Ai =A bsorbance at 240 nanometers for the 

sample;
A2=A bsorbance at 445 nanometers for the 

sample;
A3=A bsorbance at 445 nanometers for the 

standard; and
M = Percent moisture in the sample.

(5) Crystallinity. Proceed as directed 
in § 436.203(a) of this chapter.

b. In § 450.220, by revising the last 
sentence in paragraph (a)(1), by revising
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paragraph (b)(l)(ii)(c), and by revising 
the first sentence in paragraph (b)(4) to 
read as follows:

§ 450.220 Dactinomycin for injection.
(a) * * *
(1) * * * The dactinomycin used 

conforms to the standards prescribed by 
§ 450.20(a)(1) (i), (v), (vi), and (vii).
* * * * *

(b) * * *
(1) * * *
(ii) * * *
(c) Procedure. Determine the 

absorbance of the sample and standard 
solution at the 455-nanometer 
absorption peak as directed in
§ 450.20(b)(6)(i).
* * * * *

(4) LD 50. Proceed as directed in 
§ 450.20(b)(4), except prepare the sample 
for test as follows: Reconstitute a 
sufficient number of containers to yield
2.000 micrograms of dactinomycin. * * *

PART 455— CERTAIN OTHER 
ANTIBIOTIC DRUGS

5. Part 455 is amended:
a. In § 455.11, by revising paragraphs

(a)(3)(i) and (b)(1) to read as follows:

§ 455.11 Chloramphenicol palmitate.
(a )  * * * V
(3)* * *
(i) Results of tests-and assays on the 

batch for chloramphenicol content, 
safety, melting range, specific rotation, 
and crystallinity.
* * * * *

(b) * * *

(1) Chloramphenicol content. Proceed 
as directed in § 436.335 of this chapter. 
* * * * *

b. In § 455.111, by revising the second 
sentence in paragraph (a)(1) and by 
revising paragraphs (a)(3)(i) (a) and (6) 
and (b)(1) to read as follows:

§ 455.111. Chloramphenicol palmitate oral 
suspension.

(a ) * * *

(1) * * * Each milliliter contains 
chloramphenicol palmitate equivalent to
30.0 milligrams of chloramphenicol.
* *  *

* * * * *

(3)* * *
(i) * * *
(a) The chloramphenicol palmitate 

used in making the batch for 
chloramphenicol content, safety, melting 
range, specific rotation, and 
crystallinity.

(6) The batch for chloramphenicol 
content, pH, and content of polymorph 
A crystals.
* * * * *

(b ) * * *

(1) Chloramphenicol content (high- 
pressure liquid chromatography). 
Proceed as directed in § 436.335 of this 
chapter, except prepare the sample 
solution and calculate the 
chloramphenicol content as follows:

(1) Preparation of sample solution. 
Transfer a portion of the sample 
equivalent to 150 milligrams of 
chloramphenicol into a 200-milliliter 
volumetric flask. Add 100 milliliters of 
methanol and 4 milliliters of glacial 
acetic acid. Shake and dilute to volume 
with methanol. Filter the solution 
through a glass fiber filter or equivalent 
that is capable of removing particulate 
contamination to 1 micron in diameter.

(ii) Calculations. Calculate the 
chloramphenicol content as follows:

Milligrams of _  M(M£)(/)(4)
chloramphenicol per milliliter ~  [B)[\ 000)(V)

where:
.<4=Area of the chloramphenicol palmitate 

sample peak (at a retention time equal to 
that observed for the standard); 

i?=Area of the working standard peak;
Ws=Weight of standard in milligrams;
/ =  Micrograms of chloramphenicol activity 

per milligram of chloramphenicol palmitate 
working standard; and 

V=Volume of sample in milliliters. 
* * * * *

c. By revising § 455.310b to read as 
follows:

§ 455.310b Chloramphenicol for 
ophthalmic solution.

(a) Requirements for certification— (1) 
Standards of identity, strength, quality, 
and purity. Chloramphenicol for 
ophthalmic solution contains 25 
milligrams of chloramphenicol with one 
or more suitable and harmless buffer 
substances. When reconstituted as 
directed in the labeling, its potency is 
not less than 90 percent and not more 
than 130 percent of the number of 
milligrams of chloramphenicol that it is 
represented to contain. It is sterile. Its 
pH is not less than 7.1 and not more 
than 7.5. The chloramphenicol used 
conforms to the standards prescribed by 
§ 455.10(a)(1).

(2) Labeling. It shall be labeled in 
accordance with the requirements of 
§ 432.5 of this chapter.

(3) Requests for certification; samples. 
In addition to complying with the 
requirements of § 431.1 of this chapter,

* each such request shall contain:
(i) Results of tests and assays on:
(a) The chloramphenicol used in 

making the batch for potency, safety, 
pH, specific rotation, melting range, 
absorptivity, and crystallinity.

(Zj) The batch for potency, sterility, 
and pH.

(ii) Samples required:
(a) The chloramphenicol used in 

making the batch: 10 packages, each 
containing approximately 300 
milligrams.

(6) The batch:
[ 1)  For all tests except sterility: A 

minimum of five immediate containers.
(2) For sterility testing: 20 immediate 

containers, collected at regular intervals 
throughout each filling operation.

(b) Tests and methods of assay— (1) 
Potency. Use either of the following 
methods:

(1) Microbiological turbidimetric 
assay. Proceed as directed in § 436.106 
of this chapter, preparing the sample for 
assay as follows: Reconstitute as 
directed in the labeling. Dilute an 
accurately measured representative 
aliquot of the sample with sufficient 
distilled water to obtain a stock solution 
of convenient concentration. Further 
dilute an aliquot of the stock solution 
with distilled water to the reference 
concentration of 2.5 micrograms of 
chloramphenicol per milliliter 
(estimated).

(ii) Spectrophotometric assay. 
Reconstitute the sample as directed in 
the labeling and dilute a 1.0-milliliter 
aliquot in sufficient distilled water to 
obtain a solution containing 20 
micrograms of chloramphenicol per 
milliliter. Dissolve an accurately 
weighed portion of the working standard 
in sufficient distilled water to obtain a 
solution containing 20 micrograms per 
milliliter. Using a suitable 
spectrophotometer and distilled water 
as the.blank, determine the absorbance 
of the sample and standard solutions at 
278 nanometers. Calculate the potency 
of the sample as follows:
Milligrams of chloramphenicol per 

milliliter= Absorbance of sample X 
labled potency per milliliter in 
milligrams/Absorbance of standard.
(2) Sterility. Proceed as directed in 

§ 436.20 of this chapter, using the 
method described in paragraph (e)(1) of 
that section.

(3) pH. Proceed as directed in
§ 436.202 of this chapter, using an 
aqueous solution containing 5 milligrams 
per milliliter.

d. By adding new § 455.310e to read as 
follows:

§ 455.310e Chloramphenicol- 
hydrocortisone acetate for ophthalmic 
suspension.

(a) Requirements for certification— (1) 
Standards of identity, strength, quality, 
and purity. Chloramphenicol- 
hydrocortisone acetate for ophthalmic 
suspension contains 12.5 milligrams of
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chloramphenicol and 25 milligrams of 
hydrocortisone acetate with one or more 
suitable and harmless buffer substances, 
preservatives, and diluents. When 
reconstituted as directed in the labeling, 
its potency is not less than 90 percent • 
and not more than 130 percent of the 
number of milligrams of 
chloramphenicol that it is represented to 
contain. It is sterile. Its pH is not less 
than 7.1 and not more than 7.5. The 
chloramphenicol used conforms to the 
standards prescribed by § 455.10(a)(1).

(2) Labeling. It shall be labeled in 
accordance with the requirements of 
i  432.5 of this chapter.

(3) Requests for certification; samples. 
In addition to complying with the 
requirements of § 431.1 of this chapter, 
each such request shall contain:

(i) Results of tests and assays on:
(a) The chloramphenicol used in

making the batch for potency, pH, 
specific rotation, melting range, 
absorptivity, and crystallinity.

(Z>) The batch for potency, sterility, , 
and pH.

(ii) Samples required:
(a) The chloramphenicol used in 

making the batch: 10 packages, each 
containing approximately 300 
milligrams.

(h) The batch:
[ 1)  For all tests except sterility: A 

minimum of five immediate containers.
(2) For sterility testing: 20 immediate 

containers, collected at regular intervals 
throughout each filling operation.

(b) Tests and methods of assay—(1) 
Potency. Use either of the following 
methods:

(i) Microbiological turbidimetric 
assay. Proceed as directed in § 436.106 
of this chapter, preparing the sample for 
assay as follows: Reconstitute as 
directed in the labeling. Dilute an 
accurately measured representative 
aliquot of the sample with sufficient 
distilled water to obtain a stock solution 
of convenient concentration. Further 
dilute an aliquot of the stock solution 
with distilled water to the reference 
concentration of 2.5 micrograms of 
chloramphenicol per milliliter 
(estimated).

(ii) Spectrophotometric assay. 
Reconstitute the sample as directed in 
the labeling and dilute a 1.0-milliliter 
aliquot in sufficient distilled water to 
obtain a solution containing 20 
micrograms of chloramphenicol per 
milliliter. Dissolve an accurately 
weighed portion of the working standard 
in sufficient distilled water to obtain a 
solution containing 20 micrograms per 
milliliter. Using a suitable 
spectrophotometer and distilled water 
as the blank, determine the absorbance 
of the sample and standard solutions at

278 nanometers. Calculate the potency 
of the sample as follows:
Milligrams of chloramphenicol per 

milliliter= Absorbance of sample X 
labeled potency per milliliter in 
milligrams /Absorbance of standard.
(2) Sterility. Proceed as directed in 

§ 436.20 of this chapter, using the 
method described in paragraph (e)(1) of 
that section.

(3) pH. Proceed as directed in
§ 436.202 of this chapter, using an 
aqueous solution containing 5 milligrams 
per milliliter.
PART 555— CHLORAMPHENICOL 
DRUGS FOR ANIMAL USE

6. Part 555 is amended in § 555.111, by 
revising the second sentence in 
paragraph (a)(1) and by revising 
paragraphs (a)(3)(i) (a ) and (Z>) and (b)(1) 
to read as follows:
§ 555.111 Chloramphenicol palmitate oral 
suspension.

(a) * * *
(1) * * * Each milliliter contains 

chloramphenicol palmitate equivalent to
30.0 milligrams of 
chloramphenicol. * * * 
* * * * *

(3) * * *
(i) * * *
(a) The chloramphenicol palmitate 

used in making the batch for 
chloramphenicol content, safety, melting 
range, specific rotation, and 
crystallinity.

[b] The batch for chloramphenicol 
content, pH, and content of polymorph 
A crystals.
* * * * *

(b) * * *
(1) Chloramphenicol content (high- 

pressure liquid chromatography). 
Proceed as directed in § 436.335 of this 
chapter, except prepare the sample 
solution and calculate the 
chloramphenicol content as follows:

(i) Preparation of sample solution. 
Transfer a portion of the sample 
equivalent to 150 milligrams of 
chloramphenicol into a 200-milliliter 
volumetric flask. Add 100 milliliters of 
methanol and 4 milliliters of glacial 
acetic acid. Shake and dilute to volume 
with methanol. Filter the solution 
through a glass fiber filter or equivalent 
that is capable of removing particulate 
contamination to 1 micron in diameter.

(ii) Calculations. Calculate the 
chloramphenicol content as follows:

Milligrams of _  (A)(W«)(/)(4)
chloramphenicol per milliliter ~  (tf)(i 000)(l^)

where:
A =Area of the chloramphenicol palmitate

sample peak (at a retention time equal to 
that observed for the standard):

5=Area of the working standard peak;
W $= Weight of standard in milligrams:
/ =  Micrograms of chloramphenicol activity 

per milligram of chloramphenicol palmitate 
working standard; and 

V=Volume of sample in milliliters.
* * * * *

These amendments institute changes 
that are corrective, editorial, or of a 
minor substantive nature. Because the 
amendments are not controversial and 
because when effective they provide 
notice of accepted standards, FDA finds 
that notice, public procedure, and 
delayed effective date are unnecessary 
and not in the public interest. The 
amendments, therefore, may become 
effective February 17,1984. However, 
interested persons may, on or before 
March 19,1984, submit written 
comments on this regulation to the 
Dockets Management Branch (address 
above). Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday.

Any person who will be adversely 
affected by this regulation may file 
objections to it and request a hearing. 
Reasonable grounds for the hearing 
must be shown. Any person who 
decides to seek a hearing must file (1) on 
or before March 19,1984, a written 
notice of participation and request for 
hearing, and (2) on or before April 17, 
1984, the data, information, and 
analyses on which the person relies to 
justify a hearing, as specified in 21 CFR 
430.20. A request for a hearing may not 
rest upon mere allegations or denials, 
but must set forth specific facts showing 
that there is a genuine and substantial 
issue of fact that requires a hearing. If it 
conclusively appears from the face of 
the data, information, and factual 
analyses in the request for hearing that 
no genuine and substantial issue of fact 
precludes the action taken by this order, 
or if a request for hearing is not made in 
the required format or with the required 
analyses, the Commissioner of Food and 
Drugs will enter summary judgment 
against the person(s) who request(s) the 
hearing, making findings and 
conclusions and denying a hearing. All 
submissions must be filed in three 
copies, identified with the docket 
number appearing in the heading of this 
order and filed with the Dockets 
Management Branch.
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The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing, other 
comments, and grant or denial of a 
hearing are contained in 21 CFR 430.20.

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be 
seen in the Dockets Management 
Branch, between 9 a.m. and 4 p.m., 
Monday through Friday.

Effective date. This regulation shall be 
effective February 17,1984.
(Secs. 507, 512{n), 701 (f) and (g), 52 Stat. 
1055-1056 as amended, 59 Stat. 463 as 
amended, 82 Stat. 350-351 (21 U.S.C. 357, 
360b(n), 371 (f) and (g)))

Dated: February 13,1984.
William F. Randolph,
Acting Associate Commissioner for 
Regulatory Affairs.
[FR Doc. 84-4353 Filed 2-16-84; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR 

Minerals Management Service 

30 CFR Part 250

Outer Continental Shelf Oil and Gas 
Operations; Marking of Equipment

AGENCY: Minerals Management Service, 
Interior.
ACTION: Amendments to OCS Order No. 
1; extension of effective date and 
correction of final rule.

SUMMARY: This Notice extends the 
effective date of the Final rule published 
on January 16,1984 (49 FR 1897), 
amending Paragraph 5, Marking of 
Equipment, of OCS Order No. 1 and 
corrects editorial errors. The effective 
date is being extended to allow 
sufficient time for implementation. The 
editorial corrections make the 
subparagraphs on information 
collections consistent with the 
requirements of paragraph 5.
e f f e c t iv e  d a t e : The effective date of 
the Final rule, as published on January 
16,1984, is extended to May 15,1984.
fo r  f u r t h e r  i n f o r m a t i o n  c o n t a c t : 
David A, Schuenke; Chief, Branch of 
Rules, Orders, and Standards; Offshore 
Rules and Operations Division; Mail 
Stop 646; Minerals Management Service; 
U.S. Department of the Interior; 12203 
Sunrise Valley Drive; Reston, Virginia 
22091; telephone (703) 860-7916 or (FTS) 
928-7916.

Dated: February 13,1984.
John B. Rigg,
Associate Director fo r Offshore M inerals 
Management.

The following corrections are made to 
Paragraph 5, Marking of Equipment, of 
OCS Order No. 1 appearing in FR Doc. 
84-988 on January 16,1984 (49 FR 1897);

1. On page 1899 in item (5) at the 
bottom of column three, paragraph g, in 
the second line, the phrase " in v 
paragraph 1” is corrected to read “in 
paragraph 5”; and in the eighth line, the 
word “materials,” is replaced with the 
phrase "marking conventions for.”

2. On page 1900 in item (6) at the top 
of column one, paragraph h, in the 
second line, the phrase “in paragraph 1” 
is corrected to read “in paragraph 5”; 
and in the eighth line, the word 
“materials,” is replaced with the phrase 
"marking conventions for.”
(43 U.S.C. 1334)
[FR Doc. 84-4423 Filed 2-16-84; 8:45 am)
BILLING CODE 4310-MR-M

POSTAL SERVICE 

39 CFR Part 111

Handling Custom Designed Express 
Mail Shipments Lacking Address 
Information Outside the Pouch

AG EN CY: Postal Service.
ACTION: Final rule.
s u m m a r y : This rule amends postal 
regulations in the Domestic Mail Manual 
(DMM) to encourage a change in certain 
mailing practices which have caused 
unnecessary delays to some Custom 
Designed Express Mail shipments. An 
Express Mail shipment is normally 
intended for a single addresse. Hence, 
the practice had developed among some 
mailers of placing their Custom 
Designed Express Mail articles in an 
Express Mail pouch without either 
enclosing them in any other wrapper or 
including delivery address information 
inside the pouch or on the articles 
themselves. This practice had resulted 
in a growing tendency by postal 
employees to regard the Express Mail 
pouch itself as the sealed wrapper, 
which could be opened only in response 
to a search warrant or in a dead mail 
branch for the sole purpose of 
identifying a delivery address, whereas 
the items of Express Mail sealed against 
inspection are limited to the contents of 
an Express Mail pouch. The net result 
was that Express Mail pouches which 
had lost their outside address 
information were not generally opened 
by postal employees at the time the 
address information was found to be

missing, but were forwarded to a dead 
mail branch for opening, causing delay 
to the mail. To alleviate this problem, 
postal regulations are changed to clarify 
that postal employees are authorized to 
Open any Express Mail pouch lacking a 
delivery address in order to find such an 
address inside the pouch. Where no 
address can be found without disturbing 
the wrappers of the contents, the pouch 
and its contents must be immediately 
sent to the dead mail branch to be 
opened completely, including any 
wrappers if necessary, to find a delivery 
address.
EFFECTIVE D A TE: March 18,1984.
FOR FURTHER INFORMATION C O N TA C T:
Ed McClure, (202) 245-4530. 
SUPPLEMENTARY INFORMATION: On 
December 28,1983, the Postal Service 
published for comment in the Federal 
Register (48 FR 57142) proposed changes 
to parts 115,159, and 262 of the 
Domestic Mail Manual, dealing with 
Custom Designed Express Mail 
shipments lacking address information 
outside the pouch as explained in the 
summary above. Two minor errors in the 
regulations were also proposed to be 
corrected. Interested persons were 
invited to suibmit comments concerning 
the proposed changes on or before 
January 27,1984. No comments were 
received.

Accordingly, the Postal Service 
hereby adopts, without change, the 
following amendments to the Domestic 
Mail Manual, which are incorporated by 
reference in the Code of Federal 
Regulations (39 CFR 111.1).

Lists of Subjects in 39 CFR Part 111
Postal Service.

Part 115— Mail Security

1. In 115.2, revise .21c to read as 
follows:

115.2 Opening, Reading, and 
Searching of Sealed Mail Generally 
Prohibited.
.21 General 
* * * * *

c. A person executing a search 
warrant in accordance with 115.6.

2. In 115.3, revise .31h to read as 
follows:
115.3 Permissible Detention of Mail

.31 Sealed Mail Generally Not 
Detained. No postal employee may 
detain mail sealed against inspection 
(other than dead mail) except: 
* * * * *

h. A postal employee, during the 
period required to seek and obtain 
instructions under 153.7, concerning mail 
whose delivery is in dispute, or under
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424.1 of the Postal Operations Manual 
(POM), concerning legal process, other 
than a search warrant duly issued under 
Rule 41 of the Federal Rules of Criminal 
Procedure, purporting to require the 
surrender of mail matter.
Part 159—Undeliverable Mail

3. In 159.3, revise the title of .32 and 
add new .323 to read as follows:
159.3 Address Correction Service and

Return
*  *  *  *  *

.32 Registered, C.O.D., and Express
Mail

* * * * *
.323 Any postal employee who 

cannot dispatch, distribute, or deliver an 
Express mail pouch because there is no 
delivery address on the outside of the 
pouch must promptly open the pouch in 
order to find a delivery address on the 
outside of any envelope, wrapper, or 
other article inside the pouch. Postal 
employees must not open the wrappers 
or envelopes or break the seals of any 
Express Mail article inside the pouch. If 
address information is found, the pouch 
must be closed securely and promptly 
tagged and forwarded to the delivery 
address. If no address information is 
found inside the pouch, the pouch must 
be handled in accordance with 159.521h.

4. In 159.5, add new .521h to read as 
follows:
159.5 Dead Mail 
* * * * *
.52 Treatment at Last Office of

Address
.521 Disposition 
* * * * *

h. When an Express Mail pouch must 
be opened to identify a delivery address 
(see 159.323), but no address is found 
without disturbing wrappers of the 
contents, the pouch and its contents 
must be immediately sent to the dead 
mail branch without'a retention period. 
Express Mail outside pieces with 
defaced labels which cannot be read 
must also be immediately sent to the 
dead mail branch.

■ Part 262—Express Mail Custom 
Designed Service

5. Revise 262 to read as follows:
262 Express Mail Custom Designed

Service
262.1 Except as provided in 261.2 (for 

outside pieces) and 223.24 (for pick-up 
from post office box addresses), all 
Custom Designed Service mail must be , 
tendered in Express Mail pouches which 
are closed and which have the required 
receipt forms securely attached.

262.2 The mailer should wrap the 
individual contents of a Custom

Designed Express Mail pouch so as to 
provide both the intended privacy and a 
space for appropriate address 
information. In addition to the address 
on the outside of the pouch, the mailer 
should also include address information 
either on a card or sheet of paper placed 
inside the pouch or preferably on the 
wrapper of each individual piece. This 
internal address is important because if 
the outside address of a pouch is lost, a 
postal employee who opens the pouch 
may be unable to determine to whom 
the pouch should be delivered (see 
159.323).

262.3 Failure to provide an internal 
wrapper and address may have the 
following consequences if a Custom 
Designed Express Mail shipment is 
found lacking address information on 
the outside:

a. Any contents of the pouch which 
are intended and entitled to be kept 
private may be exposed to view if it is 
necessary for a postal employee to open 
the pouch to attempt to identify a 
delivery address.

b. Delivery of the shipment will be 
delayed or prevented if it is sent to a 
dead mail branch for examination and 
for disposal along with other 
undeliverable and nonreturnable mail if  
a delivery address is not found.

A transmittal letter making these 
changes in the pages of the Domestic 
Mail Manual will be published and will 
be transmitted to subscribers 
automatically. Notice of issuance of the 
transmittal letter will be published in 
the Federal Register as provided in 39 
CFR 111.3.
(39 U.S.C. 401(2))
W . Allen Sanders,
Associate General Counsel, O ffice o f General 
Law and Administration.
[FR Doc. 84-4407 Filed 2-16-84; 8:45 am]
BILLING CODE 7710-12-M

DEPARTMENT OF THE INTERIOR

Bureau of Reclamation

43 CFR Part 426

Acreage Limitation: Rules and 
Regulations; Correction

AGENCY: Bureau of Reclamation, 
Interior.
A CTIO N : Final rules; correction.

SUMMARY: This document corrects the 
final rules on acreage limitation that 
appeared on page 54748-54786 in the 
Federal Register on Tuesday, December 
6,1983 (48 FR 54748). The action is 
necessary to correct cross-reference, 
word usage, and typographical errors.

FOR FURTHER INFORMATION CO N TA CT: 
Phillip Doe, Acting Chipf, Acreage 
Limitation Branch, Bureau of 
Reclamation, E&R Center, D^ilO, P.O. 
Box 25007, Denver Colorado 80225, (303) 
234-7195.

The following corrections are made in 
volume 48, No. 235 of the Federal 
Register, pages"54748-54786 in the 
December 6,1983 issue;

1. At the top of the first column on 
page 54748, under the subject heading, 
the date “November 3,1983” is deleted.

2. In the first column on page 54748, 
under the first sentence of the 
“Summary” section, “* * * proposes to 
issue final rules * * *” is corrected to 
read "*  * * is issuing final rules * * *.”

3. On page 54748, column 1, last 
paragraph, "period” is corrected to read 
“period.”

4. On page 54750, column 2, the third 
full paragraph, “thay” is corrected to 
read “that.”

5. On page 54751, column 1, the first 
heading, “43 CFR 426.4(1) Irrigable land" 
is corrected to read “43 CFR 426.4(1) 
Irrigable land."

6. On page 54751, column 2, the first 
complete paragraph, “facilites” is 
corrected to read “facilities.”
* 7. On page 54751, column 2, the last 

sentence in the sixth full paragraph, “930 
acres” is corrected to read “960 acres.”

8. On page 54751, column 2, the fourth 
sentence in the second last paragraph, 
“intent” is corrected to read “intend.”

9. On page 54751, column 2, the fifth 
sentence in thè second last paragraph, 
“906 acres” is corrected to read “960 
acres.”

10. On page 54751, column 3, the first 
sentence, “enought” is corrected to read 
“enough.”

11. On page 54752, column 1, the last 
full sentence, “* * * that would be 
considered * * *” is corrected to read
“* * * that would not be considered * * * * *

12. On page 54752, column 2, the 
second heading, “43 CFR 426.5(2) New 
contracts” is corrected to read “43 CFR 
426.5(a)(2) New contracts.”

13. On page 54753, column 3, the first 
full sentence, “ot” is corrected to read 
"not.”

14. On page 54753, column 3, the fifth 
full paragraph, “use” is corrected to read 
“used.”

15. On page 54754, column 1, the first 
sentence, “articles” is corrected to read 
“article.”

16. On page 54756, column 1, the third 
full paragraph, the first sentence, “* * * 
multidistrict ownership which * * *” is 
corrected to read “* * * multidistrict 
ownership in which * * *.”
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17. On page 54756, column 2, the 
second paragraph, “* * * is in the rules 
is *  * *” is corrected to read “* * * are 
in the rules are * * *.”

18. On page 54756, column 2, the 
fourth heading, “43 CFR 426.7(b)(1) The 
form and provisions of a lease” is 
corrected to read “43 CFR 426.7(b) The 
form and provisions of a lease.”

19. On page 54757, column 1, the last 
heading, “43 CFR 426.7(3)” is corrected 
to read “43 CFR 426.7(c)(3).”

20. On page 54757, column 2, the third 
sentence of the second paragraph,
“* * * section of the financing abilities
* * *” is corrected to read “* * * 
section on the financing abilities * * *.”

21. On page 54757, column 2, the last 
line, “* * * provisions of the title * * *” 
is corrected to read “* * * provisions of 
title * * *.”

22. On page 54757, column 3, the last 
sentence of the first full paragraph,
“* * * different classes of water and
* * *” is corrected to read "* * * 
different classes of water, and * * *.”

23. On page 54758, column 1, the third 
line, “have” is corrected to read “has.”

24. On page 54758, column 3, the first 
sentence of the last full paragraph,
“* * * the full O&M due * * *” is 
corrected to read “* * * the full O&M 
costs due * * *.”

25. On page 54758, column 3, the first 
sentence of the last full paragraph,

* the full O&M due * * *” is 
corrected to read “* * * the full O&M 
costs due * * *;”

26. On page 54759, column 1, the 
second sentence of the third full 
paragraph, “* * * full O&M under

* *” is corrected to read “* * * full 
O&M costs under * * *.”

27. On page 54759, column 1, the last 
sentence of the third full paragraph,

* * * pay full O&M, * * *” is corrected
to read “* * * pay full O&M costs,* * * »»

28. On page 54759, column 3, the first 
sentence of the sixth full paragraph,

* * is the same as that which has
* *” is corrected to read “* * * are 

the same as that which have * * *.”
29. On page 54760Tcolumn 1, the 

second sentence of the last full 
paragraph, “is” is corrected to read 
“are.”

30. On page 54761, column 1, the 
second sentence of paragraph 2, "not” is 
corrected to read “no.”

31. On page 54761, column 1, the last 
paragraph, “their” is corrected to read 
“its.”

32. On page 54761, column 2, the first 
paragraph, “paper work” is corrected to 
read “paperwork.”

33. On page 54762, column 3, the fifth 
full paragraph, “it” is corrected to read 
“its.”

34. On page 54763, column 2, the last 
sentence of the last full paragraph, “is” 
is corrected to read “are.”

35. On page 54764, column 2, the first 
full sentence, “required” is corrected to 
read “acquired.”

36. On page 54765, column 2, the last 
full paragraph in column 2, “* * * Corps 
of Engineers project * * *” is corrected 
to read “* * * Corps of Engineers 
projects * * *.”

37. On page 54765, column 3, the 
fourth full paragraph, “ony” is corrected 
to read “only.”

38. On page 54766, column 1, the last 
heading,“betterment” is corrected to 
read “Betterment.”

39. On page 54766, column 2, the fifth 
paragraph, “adressed” is corrected to 
read “addressed.”

40. On page 54766, column 2, the first 
word in the sixth paragraph, “Thr” is 
corrected to read “The.”

41. On page 54767, column 2, the 
second sentence of the fourth full 
paragraph, “an” is corrected to read 
“and”

42. On page 54767, column 3, the first 
sentence of the third paragraph, 
"reclamation’s” is corrected to read 
“Reclamation’s.”

43. On page 54767, column 3, the last 
heading, “reclamation” is corrected to 
read "Reclamation.”

44. On page 54768, column 1, the 
heading “43 CFR 426.22 Severability” is 
corrected to read “43 CFR 426.23 
Severability.”

45. On page 54768, column 2, section 
426.21 of the table of contents, 
“reclamation” is corrected to read 
"Reclamation.”

§ 426.2 [Corrected]

46. On page 54768, column 3, the first 
full paragraph, “426.22” is corrected to 
read “426.23.”

§ 426.5 [Corrected]

47. On page 54770, column 1, the 
second last line, "In these rules 
individuals * * *” is corrected to read, 
“In these rules, individuals * * *.”

48. On page 54770, column 2, the 
heading for the third full paragraph, 
“amendements” is corrected to read 
“amendments.”

49. On page 54771, column 1, the first 
sentence of the second full paragraph,
“* * * not time limits * * *” is 
corrected to read “* * * no time limits
* ★  * H

§ 426.6 [Corrected]

50. On page 54771, column 2, in the 
sixth sentence of the first full paragraph, 
"eligiblity” is corrected to read 
"eligibility.”

51. On page 54771, column 3, the first 
sentence, “requirments” is corrected to 
read “requirements.”

52. On page 54771, column 3, the 
second sentence of Example (1),
“section 426.6(3)” is corrected to read 
“section 426.6(b)(3).”

53. On page 54771, column 3, the 
second sentence of Example (2),
“section 426.6(3)” is corrected to read 
“section 426.6(b)(3).”

54. On page 54772, column 2, Example
(5), “cares” is corrected to read “acres.”

55. On page 54773, column 1, Example 
(1), “acrea” is corrected to read "acres.”

56. On page 54773, column 1, the last 
sentence of Example (3), “purposed” is 
corrected to read “purposes.”

§ 426.7 [Corrected]

57. On page 54774, column 1, 
introduction for the second Example (1), 
“(1)” is corrected to read “(1).”

58. On page 54775, column 3, the third 
last line, “shal” is corrected to read 
“shall.”

59. On page 54776, column 2, the first 
line, “annul” is corrected to read 
“annual.”

§ 426.8 [Corrected]

60. On page 54776, column 3, the first 
sentence of the first full paragraph,
“ * * * make irrevocable election * * * is 
corrected to read “* * * make an 
irrevocable election * * *.”

61. On page 54776, column 3, the 
second sentence of the first full 
paragraph, “recipients” is corrected to 
read “recipient’s.”

§ 426.9 [Corrected]

62. On page 54776, column 3, last 
paragraph, "indentified” ig corrected to 
read “identified.”

§ 426.11 [Corrected]

63. On page 54781, column 3, the third 
and fifth sentences of Example (1), 
“landowner X” is corrected to read 
“Landowner X.”

64. On page 54782, column 2, the last 
sentence of the second full paragraph, 
“(i)” is corrected to read “(j).”

§ 426.17 [Corrected]

65. On page 54784, column 3, last full 
paragraph, “(b) Sales Irrigation * * *” is 
corrected to read “(b) Sales. Irrigation
if  . i t  i t  ' i t

§ 426.18 [Corrected]

66. On page 54785, column 1, in 
section 426.18(b)(1), “flands” is 
corrected to read “lands.”

67. On page 54785, column 1, the sixth 
last line, “* * * exchange” is corrected to 
read “* * * exchange.” (Period added 
after “exchange.”)
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68. On page 54785, column 2, the third 
line, “by” is corrected to read “but.”

§ 426.21 [Corrected]
69. On page 54786, column 1, the first 

line, “reclamation” is corrected to read 
“Reclamation.” ^

§ 426.22 [Corrected]
70. On page 54786, column 2, the 

fourth full sentence, “have” is corrected 
to read “has.”

§426.23 [Corrected]
71. On page 54786, column 3, the last 

paragraph, “in” is corrected to read “is.”
Dated: January 12,1984.

John N. Etchart,
Acting Commissioner.
[FR Doc. 84-1510 Filed 2-16-84; 8:45 am]
BILLING CODE 4310-09-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 95

Editorial Amendment; Personal Radio 
Services

a g e n c y : Federal Communications
Commission.
a c t i o n : Final rule.

s u m m a r y : This document amends 
Subparts C and E of Part 95, Personal 
Radio Services, to specify the classes of 
emissions that Radio Control (R/C) 
radio stations are authorized to use. The 
amendment is necessary so that the 
technical regulations that apply to R/C 
stations will conform to the operational 
rules for those stations. The effect o f  this 
action is to bring about conformity 
among the regulations that govern R/C 
stations.
EFFECTIVE DATE: February 21,1984. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR INFORMATION CONTACT*.
Maurice J. DePont, Private Radio 
Bureau, Washington, D.C. 20554.
List of Subjects in 47 CFR Part 95 

Communications equipment, Radio. 
Order

In the Matter of Editorial Amendment of 47 
CFR Part 95, Subparts C and E, Personal 
Radio Services.

Adopted: January 30,1984.
Released: February 3,1984.

1. By Report and Order of November
4,1982, in General Docket No. 82-181 (47 
FR 51875; November 18,1982), the 
Commission amended § 95.220(c), Radio 
Control (R/C) Rule 20, to specify the 
classes of emission which R/C radio

stations are authorized to use.1 
Inadvertently, the Technieal Regulations 
(Part 95, Subpart E) for equipment to be 
used at Radio Control stations were not 
amended at that time. The purpose of 
this rule amendment is to conform the 
Technical Regulations, § 95.611(c), to the 
Radio Control Radio Service Rule 11,
§ 95.211(c).

2. Since this amendment is editorial in 
nature, the notice and comment 
provisions of Section 553(b) of the * 
Administrative Procedure Act are not 
applicable. For the same reason, the 
effective date provisions of Section 
553(d) do not apply.

3. Authority for this action is 
contained in Sections 4(i) and 303(r) of 
the Communications Act of 1934, as 
amended, and § 0.231(d) of the 
Commission’s Rules.

4. Accordingly, it is ordered, that 
§ § 95.211(c) and 95.611(c) of the 
Commission’s Rules are amended as set 
forth in the attached Appendix.

5. The effective date of this rule 
amendment is February 21,1984.
Federal Communications Commission. 
Edward J. Minkel,
Managing Director.

Appendix

PART 95— [AMENDED]

Part 95, Subparts C and E, of Chapter I 
of Title 47 of the Code of Federal 
Regulations is amended, as follows:

1. Section 95.211(c) in Subpart C is 
revised to read, as follows:

§ 95.211 (R/C Rule 11) What 
communications may be transmitted?
★  *  ★  *  • *

(c) Your R/C station may only 
transmit non-voice:

(1) Stations in the 26-27 MHz range 
may employ only the following 
emissions:

(1) Amplitude tone modulated 
emissions (A9); or

(ii) On-off (on-off keying of an 
unmodulated carrier) emissions (A9).

(2) Stations in the 26-27 MHz range 
are not afforded any protection from 
interference caused by the operation of 
industrial, scientific or medical devices. 
Such stations also operate on a shared 
basis with other stations in the Personal 
Radio Services.

(3) Stations in the 72-76 MHz range 
may employ only the following 
emissions:

(i) Amplitude modulated emissions 
(A9); or

’ S ectio n  95 .220(c), R /C  Rule 20, w a s  red esig n ated  
a s  § 95 .2 1 1 (c), R /C  Rule 11, b y  R eport an d  O rd er of  
A pril 2 7 ,1 9 8 3 , PR  D o ck et N o. 8 2 -7 9 9 , effective July  
5 ,1 9 8 3  (48  FR  24884; June 3 ,1 9 8 3 ).

(ii) On-off (on-off keying offcn 
unmodulated carrier) emissions (A9); or

(iii) Frequency (or phase) modulated 
emissions (F9).

(4) Stations in the 72-76 MHz range 
are subject to the condition that 
interference will not be caused to the 
remote control of industrial equipment 
operating on the same or adjacent 
frequencies or to the reception of 
television transmissions on Channels 4 
and 5. These frequencies are not 
afforded any protection from 
interference due to the operation of 
fixed and mobile stations in other 
services assigned to the same or 
adjacent frequencies.

2. Section 95.611 in Subpart E is 
amended by revising paragraph (c), as 
follows:

§ 95.611 Availability of frequencies.
*  *  *  *  *

(c) R/C stations. (1) Frequencies 
authorized for use at R/C stations.

(i) 26-27 MHz frequency range:
M H z: 26-995; 27.045; 27.095; 27.145;

27.195; 27.255 %
(ii) 72-76 MHz frequency range:
M H z: 72.01; 72.03; 72.05; 72.07; 72.09;

72.11; 72.13; 72.15; 72.17; 72.19; 72.21;
72.23; 72.25; 72.27; 72.29; 72.31; 72.33;
72.35; 72.37; 72.39; 72.41; 72.43; 72.45;
72.47; 72.49; 72.51; 72.53; 72.55; 72.57;
72.59; 72.61; 72.63; 72.65; 72.67; 72.69;
72.71; 72.73; 72.75; 72.77; 72.79; 72.81;
72.83; 72.85; 72.87; 72.89; 72.91; 72.93;
72.95; 72.97; 72.99; 75.41; 75.43; 75.45;
75.47; 75.49; 75.51; 75.53; 75.55; 75.57;
75.59; 75.61; 75.63; 75.65; 75.67; 75.69;
75.71; 75.73; 75.75; 75.77; 75.79; 75.81;
75.83; 75.85; 75.87; 75.89; 75.91; 75.93;
75.95; 75.97; 75.99;
and the following frequencies until
December 20,1987:

M H z  72.08; 72.16; 72.24; 72.32; 72.40; 
72.96 and 75.64.

(2) Special conditions.
(i) The frequencies listed above are 

available for non-voice transmissions 
only. (Certain operating limitations 
applicable to specific frequencies are 
listed in § 95.207 (R/C Rule 7)).

(ii) Stations in the 26-27 MHz range 
may employ only the following 
emissions:

(A) Amplitude tone modulated 
emissions (A9); or

(B) On-off (on-off keying of an 
unmodulated carrier) emissions (A9).

(iii) Stations in the 26-27 MHz range 
are not afforded any protection from 
interference caused by the operation of 
industrial, scientific or medical devices. 
Such stations also operate on a shared

1 This frequency is shared with stations in *»ther 
services.
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basis with other stations in the Personal 
Radio Services.

(iv) Stations in the 72-76 MHz range 
may employ only the following 
emissions:

(A) Amplitude modulated emissions 
(A9); or

(B) On-off (on-off keying of an 
unmodulated carrier) emissions (A9); or

(C) Frequency (or phase) modulated 
emissions (F9).

(v) Stations in the 72-76 MHz range 
are subject to the condition that 
interference will not be caused to the 
remotexontrol of industrial equipment 
operating on the same or adjacent 
frequencies or to the reception of 
television transmissions on Channels 4 
and 5. These frequencies are not 
afforded any protection from 
interference due to the operation of 
fixed and mobile stations in other 
services assigned to the same or 
adjacent frequencies. 
* * * * *
(Secs. 4, 303, 48 Stat. as amended, 1066,1082; 
47 U.S.C. 154, 303)
[FR Doc. 84-4203 Filed 2-16-84; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17

Endangered and Threatened Wildlife 
and Plants; Final Rule To  List Bidens 
Cuneata and Schiedea Adamantis as 
Endangered Species

a g e n c y : Fish and Wildlife Service, 
Interior.
a c t i o n : Final rule.

Sum m a r y : The Service determines two 
plants, Bidens cuneata Sherff (cuneate 
bidens) and Schiedea adamantis St.
John (Diamond Head schiedea), to be 
endangered. These two species are 
known from a single small population 
each, restricted to the rim of Diamond 
Head Crater, Oahu, Hawaii. This action 
is being taken because of the threat to 
the plants resulting from habitat 
degradation and potential fire hazards. 
This rule will implement the full 
protection provided by the Endangered 
Species Act of 1973, as amended.
Da t e : The effective date of this rule is 
March 19,1984.
a d d r e s s e s : The complete file for this 
rule is available for inspection by 
appointment during normal business 
hours at the Service’s Office of 
Endangered Species, 1000 North Glebe 
Road, Arlington, Virginia. Active files on 
thèse species are maintained at the U.S.

Fish and Wildlife Service, Endangered 
Species Field Station, 300 Ala Moana 
Boulevard, Room 6307, Honolulu,
Hawaii.
FOR FURTHER INFORMATION CONTACT:
Mr. Sanford R. Wilbur, Endangered 
Species Program, Region 1, U.S. Fish and 
Wildlife Service, Department of the 
Interior, 500 N.E. Multnomah Street,
Suite 1692, Portland, Oregon 97232 (501/ 
231-6131).
SUPPLEMENTARY INFORMATION: 

Background
Bidens cuneata Sherff and Schiedea 

adamantis St. John are known from a 
single, small population each, growing 
on the rim of Diamond Head Crater, 
Honolulu, Hawaii. The continued 
existence of these species is threatened 
by several factors documented in recent 
status reports (Takeuchi 1980a, 1980b), 
and summarized below:

1. Both species’ populations are 
located just below the trail following the 
crater Crestline. Passage of hirers and 
sightseers through this summit area 
results in soil compaction and removal 
of vegetative cover, thus promoting 
runoff and the consequent erosion of 
habitat. The State intends to develop 
Diamond Head into a public park and 
recreation area. Although the State does 
not plan to develop those portions of the 
trail near the plants, the development 
will increase the number of persons 
using the area and necessitate measures 
to protect these two species from human 
impacts.

2. Due to the dry conditions that 
generally exist in the area, fire hazards 
are a significant potential threat. This 
threat will increase as the number of 
persons using the area increases.

3. Pressures attributable to the 
presence of exotic vegetation and the 
concomitant competition for soil 
moisture and space also are probable 
threats.

4. The extremely small numbers of 
extant individuals and their limited 
distribution also threaten the continued 
existence of these species. A single fire 
or natural fluctuations in the number of 
individuals in the community could 
cause their demise.

Both plants are of great scientific 
interest because they are members of 
families that have undergone much 
evolutionary diversification in Hawaii. 
Both are members of genera that would 
make excellent models for the study of 
evolution and adaptive radiation in 
insular floras. The Hawaiian species of 
Bidens have been and are presently 
being used for such studies (Gillet and 
Lim 1970). Additionally, Schiedea, an 
endemic genus of the carnation family,

has an unusual floral structure for that 
family, and is of scientific interest due to 
its breeding systems.

Section 12 of the Endangered Species 
Act of 1973 (the Act) directed the 
Secretary of the Smithsonian Institution 
to prepare a report on those plants 
considered to be endangered, threatened 
or extinct. This report, designated as 
House Document 94-51, Report on 
Endangered and Threatened Plant 
Species of the United States, included a 
list of those plants considered by the 
Smithsonian Institution to qualify for 
endangered or threatened status. The 
Service accepted the report as a petition 
within the context of section 4(c)(2) of 
the Act, and it was the principal basis 
for a notice published in the July, 1,1975, 
Federal Register (40 FR 27824-27924) 
indicating that over 3,000 plant taxa 
were being considered for listing as 
endangered or threatened.

Subsequently, in the June 16,1976, 
Federal Register (41 FR 24524-24572), the 
Service published a proposal advising 
that sufficient evidence was then on file 
to support determinations that 1,783 
plant taxa were eftdangered species as 
defined by the Act. That is, each of the 
included taxa was in danger of 
extinction over all or a significant 
portion of its range because of one or 
more of the factors set forth in Section 
4(a)(1) of the Act. The proposal solicited 
comments, suggestions, objections and 
factual information from all interested 
persons.

Notification of the proposal and a 
solicitation for comments or suggestions 
were sent to the Governor of Hawaii 
and other interested parties on July 1, 
1976. A public hearing regarding the 
proposal was held on July 14,1976, in 
Honolulu, Hawaii. Bidens cuneata and 
Schiedea adamantis were included in 
House Document 94-51, the July 1,1975, 
notice of review and the June 16,1976, 
proposal.

Following the June 16,1976, proposal, 
hundreds of comments were received 
from individuals, conservation 
organizations, botanical groups, and 
business and professional organizations. 
Few of these comments were specific in 
nature in that they did not address 
specific plant species. Most comments 
addressed the program or the concept of 
endangered plants and their protection 
and regulation.

These comments were summarized in 
the April 26,1978, Federal Register 
publication of a final rule that also 
determined 13 plant species to be 
endangered or threatened (43 FR 17909- 
17916).

The 1978 Amendments to the Act 
subsequently required that all proposals
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over two years old be withdrawn. A one 
year grace period was given to 
proposals already over two years old.
On December 10,1979, the Service 
published a notice withdrawing the 
portion of the June 16,1976, proposal 
that had not been subject to final action, 
along with four other proposals that had 
expired (44 FR 70796-70797).

Bidens cuneata and Schiedea 
adamantis were again proposed for 
endangered status on August 23,1982 
(47 FR 36675-36678), based on 
information available at the time of the 
1976 proposal and information gathered 
since that time.

Summary of Comments and 
Recommendations

In the August 23,1982, proposed rule, 
all interested parties were requested to 
submit factual reports or information 
that might contribute to the development 
of a final rule. A letter was sent to the 
Governor of the State of Hawaii on 
September 2,1982, notifying him of the 
proposed rule listing Bidens cuneata and 
Schiedea adamantis. Also in that month, 
notifications were sent to appropriate 
Federal agencies and other interested 
parties. Comments were received from 
the Governor of Hawaii, die Department 
of Transportation’s Federal Aviation 
Administration and the National Park 
Service’s Cooperative Resources Studies 
Unit at the University of Hawaii. All 
comments received have been 
considered in formulating this final rule.

The Governor of Hawaii concurred 
that both plants are in danger of 
extinction and that listing them will aid 
in their recovery by making them 
eligible to receive Federal funding. Both 
species are included in the proposed 10- 
year threatened and endangered plant 
action plan of the State’s Division of 
Forestry and Wildlife. He also stated 
that both plants occur in areas where 
hiking is discouraged by the Division of 
State Parks.

Clifford W. Smith, Director of the 
Cooperative National Park Resources 
Studies Unit at the University of Hawaii, 
stated that there is “* * * an 
overwhelming need to protect these 
species in their wild condition,” and that 
he knows of no private or state program 
preserving these plants in their natural 
habitat. He noted that listing of the 
plants by the Federal government will 
also place them under the protection of 
the State endangered species law.

John H. Gordon, Manager of the 
Honolulu Sector of the Federal Aviation 
Administration, appreciated our concern 
for the plants. He stated that his agency 
will coordinate any modifications of 
their Diamond Head facility with the

Service to prevent any harm to the'*’ 
plants.

Summary of the Factors Affecting the 
Species

After a thorough review and 
consideration of all the available 
information, the Service has determined 
that Bidens cuneata and Schiedea 
adamantis should be classified as 
endangered species. Procedures found at 
section 4(a)(1) of the Endangered 
Species Act (16 U.S.C. 1531 et seq.) and 
regulations promulgated to implement 
the listing provisions of the Act (codified 
at 50 CFR; under revision to 
accommodate 1982 amendments) were 
followed. A species may be determined 
to be an endangered or a threatened 
species due to one or more of the five 
factors described in Section 4(a)(1). 
These factors and their application to 
Bidens cuneata (cuneate bidens) and 
Schiedea adamantis [Diamond Head 
Schiedea) are as follows:

A. Present or threatened destruction, 
modification, or curtailment of its 
habitat or range. Direct, human-induced 
threats probably were not significant 
before 1906, due to limited use of the 
crater rim habitat prior to that date. 
Subsequent to that time, several 
facilities were constructed on the 
Diamond Head Crestline. These include 
the FAA link site on die northeast crest 
and military emplacements along the 
southern and western ridge summits. It 
is not known what effects, if any, these 
constructions may have had on the 
distribution of B. cuneata -and S. 
adamantis, although it is of possible 
significance that no collection of either 
species has ever been made from the 
summit region in which these structures 
were erecfted. The Service has been 
assured full cooperation in protecting 
these species by both State and Federal 
agencies with management 
responsibilities on the crater rim. The 
proliferation of exotic plant species may 
also have been responsible for serious 
reductions in the populations as they 
existed in their original, undisturbed 
state. This possibility is difficult to 
evaluate since extensive introduction 
into the native lowland flora had 
already occurred by the time of the 
initial discovery of Bidens cuneata m 
1903, and Schiedea adamantis in 1955. 
However, very few of the species found 
associated with the surviving Bidens 
cuneata and Schiedea adamantis 
individuals are native. Throughout the 
Diamond Head area, there are numerous 
indications of competitive displacement 
of natives by introduced species. A 
hiking trail extends almost entirely 
around the Diamond Head crater, 
following its crest. The presence of this

trail constitutes a significant threat, 
since all reported sightings of the two 
plant species have been at or near the 
top of the crater rim in exactly the areas 
through which the trail passes. Habitat 
deterioration in the form of soil 
compaction, promotion of erosion, 
trampling of plants, and dislodging of 
rocks due to the passage of hikers are 
potential threats to the continued 
existence of these plants. However,. 
Hawaii’s Division of State Parks 
discourages hiking along the crater rim 
except in a few selected places. The two 
species do not occur in the approved 
hiking areas.

B. Overutilization for commercial, 
recreational, scientific or educational 
purposes. Not known to affect these 
species.

G. Disease or predation. Not known to 
affect these species.

D. The inadequacy of existing 
regulatory mechanisms. Although 
Bidens cuneata and Schiedea adamantis 
do appear on an informal State list 
developed by botanists (Fosberg and 
Herbst 1975), no local, State or Federal 
laws presently protect these species.

E. Other natural or manmade factors 
affecting its continued existence. 
Although the principal factor 
endangering these taxa is past and 
potential degradation or loss of habitat, 
it is possible that their reproductive 
success has been affected by a decline 
of native pollinating insects. Due to the 
dry conditions that generally exist in the 
area, fires are also a significant 
potential threat. Because of the dry 
conditions, vegetative litter decomposes 
very slowly and tends to accumulate 
over the soil surface. During the months 
of April-September, the litter dries out 
and is easily ignited. The location of the 
Schiedea population on windward­
facing slopes makes it particularly 
susceptible to this potential hazard. Any 
fire originating on the lower rim in the 
vicinity of the crater entrance would be 
fanned toward the Schiedea population 
by the prevailing winds. Such a fire 
could be very severe if it should occur in 
the dry season following a particularly 
wet winter, since the volume of litter 
capable of sustaining a blaze would be 
especially great. Fire could easily result 
in the extinction of Schiedea adamantis, 
not only through the immediate 
destruction of established plants and 
propagules, but also by initiating a 
secondary vegetational succession in 
which the Schiedea might be excluded. 
Fires are less of a threat to the Bidens, 
which grows in a comparatively litter- 
free area.

The State’s intention to develop 
Diamond Head into a public park and
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recreation area will increase the number 
of persons using the area. The increased 
levels of human activity in this 
environment can be expected to 
increase the fire hazard potential as 
well as the rate of degradation of the 
habitat unless control measures are 
undertaken. Finally, the small number of 
individuals of both species and their 
limited distribution must be considered 
a threat to their existence. A single 
action could extirpate the taxa, as could 
natural fluctuations in their populations.

Critical Habitat
Section 4(a)(3) of the Endangered 

Species Act, as amended, requires that, 
to the maximum extent prudent and 
determinable, the Secretary designate 
critical habitat at the time a species is 
determined to be endangered or 
threatened. The Service finds that 
designations of critical habitat are not 
prudent for these species at this time. 
The single known remaining wild 
population of Bidens cuneata is 
estimated to be comprised of 10 mature 
individuals, while that of Schiedea 
adamantis is estimated to be 78. Both 
populations are adjacent to a trail used 
by hikers. Inadvertent or deliberate 
damage to or destruction of these small 
populations could result from vandalism 
or curiosity generated by listing the 
species. Acts of vandalism to vegetation 
are well documented in Hawaii, as well 
as elsewhere. Publication of critical 
habitat descriptions would pinpoint 
their exact localities, thus making them 
more vulnerable and increasing 
enforcement problems. So few 
individuals of either species remain that 
any damage to or destruction of these 
small populations would seriously 
jeopardize their survival. Therefore, it 
would not be prudent to determine 
critical habitat for either plant at this 
time.

Available Conservation Measures
Conservation measures provided to 

species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for

Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation actions by Federal, State, 
and private agencies, groups and 
individuals. The Endangered Species 
Act provides for land acquisition and 
cooperation with the States and requires 
that recovery actions be carried out for 
all listed species. Such actions are 
initiated by the Service following listing. 
The protection required by Federal 
agencies are discussed, in part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened. Regulations implementing 
this Interagency Cooperation provision 
of the Act are codified at 50 CFR Part 
402 and are now under revision (see 
proposal at 48 FR 29989; June 29,1983). 
Section 7(a)(2) requires Federal agencies 
to ensure that activities they authorize, 
fund, or carry out are not likely to 
jeopardize the continued existence of a 
listed species. If a "may effect” situation 
is determined the Federal agency must 
enter into formal consultation with the 
Service. This provision of the Act now 
applies to Bidens cuneata and Schiedea 
adamantis.

The Act and its implementing 
regulations found at 50 ÇFR 17.61,17.62, 
and 17.63 set forth a series of trade 
prohibitions and exceptions which apply 
to all endangered plant species. These 
prohibitions, in general, make it illegal 
for any person subject to the jurisdiction 
of the United States to import or export 
endangered plants; deliver, receive, 
carry, transport, or ship them in 
interstate commerce in the course of a 
commercial activity; or to sell them or 
offer them for sale in interstate^» 
foreign commerce.

The Act and 50 CFR 17.62 and 17.63 
provide for the issuance of permits to 
carry out otherwise prohibited activities 
involving endangered species under 
certain circumstances. Such permits 
involving endangered species are 
available for scientific purposes to 
enhance the propagation or survival of

the species. In some instances, permits 
may be issued during a specified period 
of time to relieve undue economic 
hardship which would be suffered if 
such relief were not available.

Section 9(a)(2)(B) of the Act, as 
amended in 1982, states that it is 
unlawful to remove and reduce to 
possession endangered plant species 
from areas under Federal jurisdiction. 
This new taking prohibition does not 
apply to the Bidens and Schiedea 
species since they are known to occur 
only on State-owned land.

Requests for copies of the regulations 
on plants, and inquiries regarding them, 
may be addressed to the Federal 
Wildlife Permit Office, U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240. In addition to the protection 
provided by the Act, the Service will 
review these plants to determine 
whether they should be proposed to the 
Secretariat of the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora for 
placement upon the appropriate 
appendix(ices) to that Convention, or 
whether they should be considered 
under other appropriate international 
agreements.

References
Fosberg, F.R. and D. Herbst. 1975. Rare and 

endangered species of Hawaiian vascular 
plants. Allertonia l(l):l-72 .

Gillett, G.W. and E.K.S. Lim. 1970. An 
experimental study of the genus Bidens 
(Asterceae) in the Hawaiian Islands. U.C. 
Publ. Bot. 56:1-63.

Takeuchi, W. 1980a. Unpubl. status report 
on Bidens cuneata Sherff. U.S. Fish and 
Wildlife Service, Honolulu.

Takeuchi, W. 1980b. Unpubl. status report 
on Schiedea adamantis St. John. U.S. Fish 
and Wildlife Service, Honolulu.

Author
The primary author of this rule is 

Derral Herbst, U.S. Fish and Wildlife 
Service, P.O. Box 50167, Honolulu, 
Hawaii 96850 (808/546-7530). It was 
edited by John L. Paradiso and John J. 
Fay, Office of Endangered Species, U.S. 
Fish and Wildlife Service, Washington,
D.C. 20240 (703/235-1975).



A

6 1 0 2  F ed eral R egister /  Vol. 49, No. 34 /  Frid ay, Feb ru ary  17, 1984 /  Rules and^R egulations

List of Subjects in SO CFR Part 17
Endangered and threatened wildlife, 

fish, marine mammals, plants 
(agriculture).
Regulations Promulgation 

PART 17—[AMENDED]
Accordingly, Part 17, Subchapter B of 

Chapter I, Title 50 of the U.S. Code of 
Federal Regulations, is amended as set 
forth below:

1. The authority section for Part 17 
reads as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub. 
L. 94-359,90 Stat. 911: Pub. L. 95-632,92 Stat. 
3751; Pub. L. 96-159,93 Stat. 1225: Pub. L. 97- 
304.96 Stat. 1411 (16 U.S.C. 1531 etseq .).

§17.12 [Amended]

2. Amend § 17.12(h) by adding the 
following in alphabetical order under 
the families Asteraceae and 
Caryophyllaceae to the List of 
Endangered and Threatened Plants:
* * * * *

( h r  * *

Species When 
Status listed

Critical
habitat

Special

Scientific name Common name

Asteraceae—aster family: ,
Cunsate isdens---------— .... U.S.A. (H I)........ . E........................... . NA......... . NA

Caryophyllaceae—pink family:
Schiedea adamantis. --------- Diamond Head schiedea...... .. U.S.A. (H i)........ . E ........................... . NA.... ...,.. NA

Dated: January 9, 1984.
G. Ray Arnett.
Assistant Secretary fo r Fish and W ildlife and Parks.
JFR Doc. 84-4359 Filed 2-16-84; 8:45 am]
BILLING C O DE 431G-07-M
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE 

Federal Grain Inspection Service 

7 CFR Part 810

Proposed Revision of the U.S. 
Standards for Rye

Corrections

In FR Doc 84-2503 beginning on page 
3683, in the issue of Monday, January 30, 
1984, make the following corrections.

1. On page 3665, second column,
§ 810.402, paragraph (e), last line,
"same” should read “sample”.

2. On page 3666, in the table § 810.406, 
in the fourth entry under “Grade No.” 
the footnote reference after “U.S. No. 4” 
should be removed.

3. On The same page under § 810.407 
paragraph (a), line 6, the word “plumb” 
should read "plump”.

4. Under § 810.408, paragraph (a), first 
line the word “no” should read “not”.
BILLING CODE 1505-01-«*

SMALL BUSINESS ADMINISTRATION 

13 CFR Part 124

Minority Small Business and Capital 
Ownership Development Assistance

AGENCY: Small Business Administration.
ACTION: Notice of extension of comment 
period on proposed rule.

SUMMARY: On December 22,1983, SBA 
published in the Federal Register a 
proposed rule regarding its Minority 
Small Business and Capital Ownership 
Development Program (see 48 FR 56686). 
That publication provided that 
comments on the proposed rule would 
be received for a period of 60 days from 
date of publication. This notice extends 
the comment pertaining to the proposed 
rule for an additional 30 days in order to 
provide more time for public comment.
DATE: Comments on the above- 
referenced proposed rule must be 
receive by March 21,1984..
ADDRESS: Written comments should be 
submitted to Mr. Henry T. Wilfong, Jr., 
Associate Administrator for Minority 
Small Business and Caiptal Ownership 
Development, U.S. Small Business 
Administration, 1441 L Street NW., 
Washington, D.C. 20416, Room 602.
FOR FURTHER INFORMATION CONTACT: 
Henry T. Wilfong, Jr., telephone (202) 
653-6407.

SUPPLEMENTARY INFORMATION: In order 
to provide more time for public comment 
on the above-referenced proposed rule, 
SBA is hereby extending the comment 
period relative to the proposal for an 
additional 30 days. The public is 
encouraged to supply comments in 
writing to the address indicated above 
so that a complete record on this 
important proposed rule can be 
established.

Dated: February 10,1984.
James C. Sanders,
Administrator.
[FR Doc. 84-4309 Filed 2-10-84; 8:45 am]
B ILU N G  CO DE 8025-01-M

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 71

[Airspace Docket No. 8 3 -A W A -2 2 ]

Proposed Alteration of the Dalias-Fort 
Worth Terminal Control Area

Correction

In FR Doc. 84-3390, beginning on page 
4765, in the issue of Wednesday, 
February 8,1984, the maps on pages 
4770 through 4777 are republished in 
there entirely.
BILLING CO DE 1505-01-M
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A file line should appear at the end of 
the document as follows:
[FR Doc. M-3390 Filed 2-7-84; 8:45 am]
B ILU N G  CO DE 1505-01-M

14 CFR Part 71

[Airspace Docket No. 8 4 -A S W -6 ]

Designation of Federal Airways, Area 
Low Routes, Controlled Airspace, and 
Reporting Points; Proposed Alteration 
of Transition Area: Giddings, TX

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.
SUMMARY: The Federal Aviation 
Administration proposes to alter the 
transition area at Giddings, TX. The 
intended effect of the proposed action is 
to provide additional controlled 
airspace for aircraft executing a new 
standard instrument approach 
procedure (SIAP) to the Giddings-Lee 
County Airport. This action is necessary 
since there is a new RNAV Runway 35 
SIAP to the airport which will require an 
additional 700-foot transition area south 
of the airport.
d a t e : Comments must be received on or 
before March 19,1984.
ADDRESSES: Send comments on the 
proposal in triplicate to: Manager, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth, TX 76101.

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8 a.m. and 
4:30 p.m. The FAA Rules Docket is 
located in the Office of the Regional 
Counsel, Southwest Region, Federal 
Aviation Administration, 4400 Blue 
Mound Road, Fort Worth, TX.
FOR FURTHER INFORMATION CONTACT: 
Kenneth L. Stephenson, Airspace and 
Procedures Branch, ASW-535, Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Forth Worth, TX 76101; 
telephone: (817) 877-2630. 
SUPPLEMENTARY INFORMATION:

History
Federal Aviation Regulation Part 71, 

Subpart G, § 71.181 as republished in 
Advisory Circular AC 70-3A dated 
January 3,1983, contains the description 
of transition areas designated to provide 
controlled airspace for the benefit of 
aircraft conducting instrument flight 
rules (IFR) activity. Alteration of the 
transition area at Giddings, TX, will 
necessitate an amendment to this 
subpart. This amendment will be

required at Giddings, TX, since there is 
a proposed change in IFR procedures to 
the Giddings-Lee County Airport.

Comments Invited
Interested persons are invited to 

participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide die factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposals. (Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposals.) 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 84-ASW -6.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket.

Availability of NPRM
Any person may obtain a copy of this 

notice of proposed rulemaking (NPRM) 
by submitting a request to the Manager, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Federal Aviation Administration, P.O. 
Box 1689, Fort Worth, TX 76101, or by 
calling (817) 877-2630. Communications 
must identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should contact the office listed 
above.
List of Subjects in 14 CFR Part 71

Control Zones, Transition areas, 
Aviation safety.

The Proposed Amendment
Accordingly, pursuant to the authority 

delegated to me, the FAA proposes to 
amend 71.181 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 
by adding:

Giddings, TX Amended
; and within 2.5 miles each side by the 176° 

bearing of the airport extending from the 5- 
mile radius area to 6 miles south of the 
airport.
(Sec. 307(a), Federal Aviatibn Act of 1958 (49 
U.S.C. 1348(a)); Sec. 8(c), 49 U.S.C. 106(g) 
(Revised, Pub. L. 97-449, January 12,1983); 
and 14 CFR 11.61(c))

Note: The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore— (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since that 
is a routine-matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulgated, 
will not have a significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act.

Issued in Fort Worth, TX, on February 7, 
1984.
Henry J. Christiansen,
Acting Director, Southwest Region.
[FR Doc. 84-4335 Filed 2-16-84; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 8 4 -A S O -5 ]

Proposed Alteration of Transition 
Area, Cullman, Alabama

AGENCY: Federal Aviation 
Administration (FAA), DOT.
a c t i o n : Notice of proposed rulemaking.

s u m m a r y : This notice proposes to alter 
the Cullman, Alabama, transition area 
by revoking an unneeded arrival 
extension, increasing the size of the 
basic area centered on Folsom Field 
airport and designating additional 
controlled airspace in the vicinity of 
Rountree Field airport. The arrival 
extension located north of Folsom Field 
in not required for protection of 
aeronautical activities and the basic 
area centered on the airport needs to be 
enlarged from 6.5 to 7.5 miles to 
accommodate the size aircraft which the 
airport is capable of accommodating. 
Additional controlled airspace is 
required in the vicinity of Rountree Field 
to accommodate Instrument Flight Rule 
(IFR) operations to and from the airport. 
An instrument approach procedure has 
been developed to serve the airport and 
this transition area alteration will lower 
the base of controlled airspace, in the
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vicinity of Rountree Field, from 1,200 to 
700 feet above the surface.
DATES: Comments must be received on 
or before: March 27,1984.
ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, Attn: Manager, 
Airspace and Procedures Branch, ASO- 
530, P.O. Box 20636, Atlanta, Georgia 
30320.

The official docket may be examined 
in the Office of the Regional Counsel, 
Room 652, 3400 Norman Berry Drive,
East Point, Georgia 30344, telephone: 
(404) 763-7646.
FOR FURTHER INFORMATION CONTACT: 
Donald Ross, Airspace and Procedures 
Branch, Air Traffic Division, Federal 
Aviation Administration, P. O. Box 
20636, Atlanta, Georgia 30320; telephone: 
(404) 763-7646.
SUPPLEMENTARY INFORMATION: 

Comments Invited
Interested parties are invited to 

participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should indentify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAS to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to
Airspace Docket No.--------- .” The
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available in 
the Rules Docket both before and after 
the closing date for comments. A report 
summarizing each substantive public 
contact with FAA personnel concerned 
with this rulemaking will be filed in the 
docket.

Availability of NPRM’s
A ny person may obtain a copy of this 

Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Manager, 
Airspace and Procedures Branch (ASO-

530), Air Traffic Division, P. O. Box 
20636, Atlanta, Georgia 30320. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2 which describes the application 
procedure.

The Proposal
The FAA is considering an 

amendment to § 71.181 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) that will designate additional 
controlled airspace in the vicinity of 
Rountree and Folsom Fields. In addition, 
the floor of controlled airspace in an 
area north of Folsom Field will be raised 
from 700 to 1,200 feet above the surface. 
If these actions are found acceptable, 
the operating status of Rountree Field 
will be changed to IFR and an 
instrument approach procedure will be - 
established to serve the airport. Section 
71.181 of Part 71 of the Federal Aviation 
Regulations was republished in 
Advisory Circular AC 70-3A dated 
January 3,1983.

List of Subjects in 14 CFR Part 71
Aviation safety, Airspace, Transition 

area.

The Proposed Amendment
Accordingly, pursuant to the authority 

delegated to me, the Federal Aviation 
Administration proposes to amend the 
Cullman, Alabama, transition area 
under § 71.181 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) as 
follows:
Cullman, AL—[Revised]

That airspace extending upward from 
700 feet above the surface within a 7.5- 
mile radius of Folsom Field (Lat. 34° 
15'57"N., Long. 86° 51'35"W.); with a 6.5- 
mile radius of Rountree Field (Lat. 34° 
24'28"N., Long. 86° 55'58"W.).
(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)); 49 
U.S.C. 198(g) (Revised, Public Law 97-449, 
January 12,1983))

Note.—The FAA has. determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore, (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory. 
Policies and Procedures (44 FR 11034; 
February 28,1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule, when promulgated, 
will not have a significant economic impact 
on a substantial number of small entities

under the criteria of the Regulatory Flexibility 
Act.

Issued in East Point, Georgia, on February 
3,1984.
George R. LaCaille,
Acting Director, Southern Region.
[FR Doc. 84-4334 Filed 2-16-84; 8:45 am)
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 176

[Docket No. 84N-0025]

Incorporation by Reference; Proposed 
Updating of Text

Correction

In FR Doc. 84-2258 beginning on page 
3804 in the issue of Monday, January 30, 
1984, make the following correction.

On page 3824, first column, the fourth 
line of § 176.170(d)(3) should have read 
“cell described in Official Methods of 
Analysis of the Association of Official 
Analytical”.
BILUNG CODE 1505-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 35

[W H -F R L  2267-5]

Grants for Construction of Treatment 
Works

AGENCY: Environmental Protection 
Agency.
ACTION: Proposed rule with request for 
comments.

s u m m a r y : This rule proposes to specify 
a maximum allowable project cost 
which will limit increases on grants for 
construction of publicly owned 
treatment works (POTWs). This limit is 
intended to provide additional incentive 
for communities to manage their grant 
funds as efficiently as possible. It will. 
limit the allowable cost increase for 
grants awarded after the effective date 
of this rule.
d a t e s : Comments must be received on 
or before April 17,1984. 
a d d r e s s e s : Comments should be 
addressed to: Central Docket Section 
(LE-131, Attention Docket No. G-82-06, 
Environmental Protection Agency, 
Washington, D.C. 20460.) The public 
may inspect the comments received on 
this proposed rule at: Central Docket
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Section, Gallery 1 West Tower Lobby, 
Environmental Protection Agency, 401 M 
Street, SW., Washington, D.C„ between 
8 a.m. and 4 p.m., business days.
FOR FURTHER INFORMATION CONTACT: 
William Kramer, Facility Requirements 
Division (WH-595), Environmental 
Protection Agency, Washington, D.C. 
20480, (202) 382-7277.
SUPPLEMENTARY INFORMATION: In the 
final construction grants regulation, 40 
CFR Part 35, Subpart I (published 
elsewhere in this issue of the Federal 
Register), Federal involvement in the 
review of individual construction grant 
projects is greatly reduced. At the same 
time, the regulation includes several 
provisions to encourage more efficient 
and effective grantee management of 
their construction grant projects.

Commentors on the interim final 
regulation (47 FR 20450, May 12,1982) 
recommended further improvements in 
the allowable cost provisions related to 
change orders, claims assessment and 
defense against contractor claims. In 
response, EPA revised those provisions 
of the final regulation to clarify the 
criteria under which such costs would 
be allowable.

In addition, several commenters 
recommended that the regulation limit 
the total amount a grant could be 
increased to cover cost increases. 
Historical experience in the construction 
grants program indicates that, in a well 
managed construction subagreement, 
the total costs associated with all grant 
increases generally amount to 
approximately two to four percent of the 
original bid price. However, these 
percentages can vary considerably.
Most construction grant agreements 
include a contingency amount of from 
two to five percent of the estimated 
allowable cost of the project to permit 
minor cost increases without grant 
amendments.

The States and EPA have traditionally 
approved grant increases to cover the 
Federal share of cost increases that 
exceed the contingency. Based on this 
experience, we believe it would be 
reasonable to limit all grant increases, 
and we are proposing a new section 
(§ 35.2205) which would do that. If 
readers of this proposed rule have data 
supporting or questioning the percentage 
used here, EPA would appreciate that 
information as a comment on this 
proposal.

The new section would apply to all 
construction grants regardless of the 
grant award date. For grants awarded 
before the effective date of this rule, the 
rule will apply only to increases beyond 
the approved grant amount (including 
contingencies) on building

subagreements awarded after the 
effective date. In these cases, allowable 
cost increases will be limited to five 
percent of the initial subagreement 
price. For grants awarded after the 
effective date of this rule, increases in 
allowable cost will be limited to five 
percent of the allowable project cost, 
including the initial price of 
subagreements, the estimated cost of 
force account included in the grant 
agreement, the cost of any eligible land 
and the amount budgeted in the original 
grant award for other project costs, less 
any amounts included in the grant to 
cover contingencies.

Effective Date
The rule will be effective 90 days after 

publication as a final rule in the Federal 
Register.

List of Subjects in 40 CFR Part 35
Grant programs—environmental 

protection, Waste treatment and 
disposal.

Regulation Development Process
Under Executive Order 12291, EPA is 

required to judge whether a regulation is 
“major” and therefore subject to the 
regulatory impact analysis requirements 
of the Order or whether it may follow 
other regulation development 
procedures. I have determined this 
regulation is not a major regulation, and 
thus is not subject to the impact analysis 
requirements of executive order 12291.

Under the Regulatory Flexibility Act 
(5 U.ii.C. 601) I hereby certify that this 
regulation will not have a significant 
impact on a substantial number of small 
entities. This rule would apply to all 
municipalities in the same way and our 
survey shows that there would not be a 
disproportionate impact on small 
municipalities.

This program is listed in the Catalog 
of Federal Domestic Assistance as 
number 66.418—Construction Grants for 
Wastewater Treatment Works.

This regulation was submitted to 
OMB for review as required by 
Executive Order 12291.

Dated: February 3,1984.
William D. Ruckelshaus,
Administrator.

PART 35— [AMENDED]

For the reasons set forth in the 
preamble, 40 CFR Part 35 is proposed to 
be amended by adding § 35.2205 to read 
as follows:

§ 35.2205 Maximum allowable project 
cost.

(a) Grant assistance awarded on or 
after (effective date o f this regulation).

For grants awarded on or after (effective 
date of this regulation), the total 
allowable project cost will not exceed 
the sum of:

(1) The initial amount of all 
subagreements awarded for the project;

(2) The initial amount approved for 
force account work to be performed on 
the project;

(3) The purchase price of any eligible 
real property;

(4) The amount budgeted in the 
original grant award amount for project 
costs not included under paragraphs 
(a)(1) through (a)(3) of this section, 
excluding any amounts included in the 
grant amount to cover contingencies; 
and

(5) Five percent of the sum of the costs 
included under paragraphs (a)(1) 
through (a)(4) of this section.

(b) Grant assistance awarded before 
(effective date of this regulation). For 
grants awarded before (effective date of 
this regulation), increases in the 
allowable cost for work covered by a 
subagreement awarded on or after 
(effective date of this regulation) will be 
limited to five percent of the initial 
award amount of the subagreement, 
unless the increases are within the 
approved grant amount on (effective 
date of this regulation).
(Federal W ater Pollution Control Act, 33 
U.S.C. 466, et seq.)
[FR Doc. 84-4075 Filed 2-18-84; 8:45 am]
B ILU N G  CO DE 6560-50-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 83

[PR Docket No. 84-139; RM-4575; FC C  84- 
461

Radiotelegraph Officers to Perform 
Maintenance and Repair Duties While 
Keeping the Mandatory Watch on 500 
kHz

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: This notice proposes to allow 
a radiotelegraph officer during his watch 
to perform maintenance and repair 
duties at the request of the master, at 
locations away from the station’s main 
transmitter, provided he keeps a 
listening watch using headphones, 
loudspeakers, or a portable receiver. 
This proposal was recommended by the 
Department of Transportation’s 
Maritime Administration. The new rule, 
if adopted, would allow more effective 
use of the radio officer than is presently
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permitted. Its effect would be to 
enhance the radiotelegraph officer’s 
value as a member of the ship’s crew. 
DATES: Comments must be received on 
or before April 17,1984 and reply 
comments must be received on or before 
May 17,1984.,
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Maureen Cesaitis, Private Radio Bureau, 
(202) 632-7175.

List of Subjects in 47 CFR Part 83
Communications equipment, Marine 

safety, Radio, Telegraph vessels.

Proposed Rule Making
In the matter of amendment of part 83 or 

the Commission’s rules to allow 
radiotelegraph officers to perform 
maintenance and repair duties while keeping 
the mandatory watch on 500 kHz. PR 
DOCKET No. 84-139, RM-4575.

Adopted: February 7,1984.
Released: February 10,1984.
By the Commission.

1. This Notice of Proposed Rule 
Making (NPRM) proposes rule 
amendments to allow merchant ship 
radio officers to perform maintenance 
and repair duties of electronic 
equipment while keeping an 
uninterrupted watch on 500 kHz.

2. Our rules require that all ship 
stations employing radiotelegraph on 
frequencies between 405 and 535 kHz 
keep watch on the international distress 
frequency, 500 kHz, during the ship’s 
hours of service. Additionally, they must 
keep a silent watch by radio officer, 
twice each hour, for three-minute 
periods known as the "silence periods.” 
This Notice proposes to allow the radio 
officer to perform maintenance and 
repair duties at the request of the 
master, at locations away from the 
station’s main transmitter, provided he 
keeps a listening watch by suitable 
means, such as headphones, 
loudspeaker(s) or a portable receiver, 
except during the “silence periods.”

3. This proposal was initiated in 
response to a letter from the U.S. 
Department of Transportation’s 
Maritime Administration (MARAD).
That agency’s request, RM-4575, was 
placed on public notice on August 19, 
1983. No comments were filed in 
response to the petition. MARAD 
suggests that such a rule would permit 
more efficient use of the radio officer.

4. At present, radio officers are 
permitted to discontinue listening on the 
radiotelegraph distress frequency when 
handling traffic on other frequencies or 
when necessary in performing urgent 
repair of equipment for

radiocommunication used for safety or 
radio navigational equipment. This 
notice does not propose to allow 
additional watch relief. Instead, it 
proposes to allow the radio officer, at 
the request of the master, to perform 
maintenance and repair duties at 
locations away from the station’s main 
or reserve transmitter, provided the 
watch is kept by suitable means such as 
a remote loudspeaker, headphones, or at 
portable receiver. However, the radio 
officer must continue to be in the 
radiotelegraph room for each of the 
silence periods.

5. Under the proposed procedure the 
general watch would not be interrupted 
by the radio officer’s additional duties. 
However, there could be a slight delay 
in the radio officer’s response to a call 
because the officer would have to return 
to the station in order to transmit. This 
occasional delay appears to be 
outweighed by the increased utility of 
the watch officer. Due to the delay 
described above the proposed new rule 
requires the radiotelegraph officer to 
stand the silence period watch in the 
radiotelegraph room. Thus, if a distress 
call is received during a silence period, 
the radiotelegraph officer will be able to 
respond immediately.

6. For the reasons discussed above, 
we propose to add new paragraph (e) to 
§ 83.204 of the rules. The new rule sets 
forth the conditions under which the 
radiotelegraph officer may leave the 
main transmitter site to perform 
maintenance on equipment. This notice 
is issued under the authority contained 
in Sections 4(i) and 303 (c) and (r) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 154(i) and 303 (c) 
and (r).

7. Under procedures set out in Section 
1.415 of the Rules and Regulations, 47 
CFR 1.415, interested persons may file 
comments on or before April 17,1984 
and reply comments on or before May 
17,1984. All relevant and timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. In reaching its 
decision, the Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
such information or a writing indicating 
the nature and source of such 
information is placed in the public file, 
and provided that the fact of the 
Commission’s reliance on such 
information is noted in the report and 
order.

8. In accordance with the provisions 
of § 1.419 of the Rules and Regulations, 
47 CFR 1.419, formal participants shall 
file an original and 5 copies of their 
comments and other materials. 
Participants wishing each Commissioner

to have a personal copy of their 
comments should file an original and 11 
copies. Members of the general public 
who wish to express their interest by 
participating informally may do so by 
submitting one copy. All comments are 
given the same consideration, regardless 
of the number of copies submitted. All 
documents will be available for public 
inspection during regular business hours 
in the Commission’s Public Reference 
Room at its headquarters in 
Washington, D.C.

9. For purposes of this non-restricted 
notice and comment rule-making 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a notice of proposed rulemaking 
until the time a public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting or until a final 
order disposing of the matter adopted by 
the Commission, whichever is earlier. In 
general, an ex parte presentation is any 
written, or oral communication (other 
than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission's staff which 
addresses the merits of the proceeding. 
Any person who submits a written ex 
parte presentation must serve a copy of 
that presentation on the Commission’s 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation; on the day of oral 
presentation, that written summary must 
be served on the Commission’s 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally, Section 1.1231 
of the Commission’s rules, 47 CFR 
1.1231.

10. Pursuant to Section 605 of the 
Regulatory Flexibility Act of 1980 (Pub.
L. 96-354), we certify that the proposed 
new rules will not have a significant 
economic impact on a substantial 
number of small entities. These rules 
propose to enhance the radiotelegraph 
officer’s position aboard ship by 
allowing him to assume duties he could 
previously not carry out during his eight- 
hour watch. Wiring and loudspeakers, 
headphones, or remote receivers would 
be necessary to take advantage of the
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proposed new rules; however, no 
vessels would be required to make the 
investment or to operate in this fashion. 
There are approximately 800 
radiotelegraph-fitted vessels of U.S. 
registry. The operation of a single such 
vessel typically runs into the millions of 
dollars per year.

11. Regarding questions on matters 
covered in this document contact 
Maureen Cesaitis (202) 632-7175.

12. It is ordered, That a copy of this 
Notice of Proposed Rule Making shall be 
sent to the Chief Counsel for Advocacy 
of the Small Business Administration.
Federal Communications Commission.
(Secs. 4, 303, 48 stat., as amended, 1068,1082; 
47 U.S.C. 154, 303)

William J. Tricarico,
Secretary.

Appendix
Part 83 of Chapter I of Title 47 of the 

Code of Federal Regulations is proposed 
to be amended as follows:

PART 83— STATIONS ON SHIPBOARD 
IN THE MARITIME SERVICES

Section 83.204 is amended by adding 
new paragraph (e), to read as follows:

§ 83.204 Provisions governing 
radiotelegraph watch. 
* * * * *

(e) When authorized by the master, 
the radio officer may perform 
maintenance or repair of 
communications, navigation or other 
electronic equipment outside of the 
radiotelegraph room, provided that the 
listening watch on 500 kHz can be 
maintained by headphones, 
loudspeakers, portable receivers, or 
other suitable means. The watch on 500 
kHz must be maintained in the 
radiotelegraph room during the silence 
period.
[FR Doc. 84-4347 Filed 2-1&-84; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Parts 81 and 83

[PR  Docket No. 84-140; RM 4534; RM 4535; 
RM 4536; FC C  84-47]

Radioprinter Communications by 
Vessels of Less than 1,600 Gross Tons

AGENCY: Federal Communications 
Commission.
ACTION: Proposed rules.

SUMMARY: This document proposes rules 
for the introduction and use, in the 
Maritime Mobile Service, of radioprinter 
communications by vessels of less than 
1,600 gross tons using frequencies in the 
shared bands. This action is in response 
to three separate petitions for

rulemaking which pointed out need for a 
radioprinter communications in 
conjunction with the operation of 
relatively small vessels. The intended 
effect is to make radioprinter 
communication services available for 
use between limited coast stations and 
vessels of less than 1,600 gross tons. 
DATE: Comments must be received by 
April 2,1984, and reply comments must 
be received by April 17,1984.
ADDRESS: Send comments to: Federal 
Communications Commission, 
Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT: 
Robert E. Mickley, Private Radio Bureau, 
(202) 632-7175.

List of Subjects 
47 CFR Part 81

Coast stations, Communications 
equipment.
47 CFR Part 83

Communications equipment, Ship 
stations.

Proposed Rule Making
In the matter of radioprinter 

communications by vessels of less than 1,600 
gross tons; PR Docket No. 84-140, RM 4534, 
RM 4535, and RM 4536.

Adopted: February 7,1984.
Released: February 10,1984.
By the Commission.

Introduction

1. In this Notice of Proposed Rule 
Making we propose to amend Part 81 
and 83 of the rules to provide for the use 
of shared maritime frequencies for a 
simple system of radioteletype (RTTY) 
for business and operational 
communications by vessels of less than 
1,600 gross tons.

2. Petitions for this rulemaking were 
filed by Northwest Instrument, United 
New York-New Jersey Sandy Hook 
Pilot’s Benevolent Association,' and A.P. 
St. Philip, Inc. The petitioners seek to 
amend the Commission’s rules to permit 
relatively small vessels, such as tug 
boats, pilot boats and fishing vessels, to 
communicate for operational and 
business purposes by means of 
radioprinter (RTTY) with associated 
limited coast stations.1

3. Mobile Marine Radio, Inc. (MMR) 
filed comments concerning each of the 
three petitions for rulemaking referred to 
above. In essence, MMR argued that a 
new proceeding was unnecessary since 
PR Docket No. 82-828 addressed the

1 Limited coast stations serve the operational and 
business needs of ships and are not open to public 
correspondence. Such stations are normally 
licensed to owners/operators of radio equipped 
vessels.

matter of licensing and availability of 
narrow-band direct-printing (NB-DP) 
RTTY frequencies. However, in the 
Report and Order in PR Docket No. 82- 
828,2 the Commission deferred 
consideration of limited coast station 
radioteletype operations to a follow-on 
proceeding, which we are initiating with 
this notice.

Discussion

4. Large oceangoing vessels have a 
sophisticated and relatively expensive 
system of narrow-band direct-printing 
(NB-DP) radiotelegraphy. By means of 
this equipment they communicate with 
public coast radiotelegraph stations on a 
tariffed basis.3

6. The petitioners contend that the 
needs of smaller vessels such as fishing 
vessels, pilot boats, and tug boats can 
be satisfied by a simple RTTY system 
rather than the more complex 
internationally standardized public 
correspondence NB-DP telegraphy 
system used by high seas vessels. In 
justification of their proposal, the 
petitioners point out that the requested 
radioprinter system would provide:

a. More efficient use of the radio 
spectrum by using a communication 
mode more capable of handling a high 
volume of message traffic;

b. Proportionate relief for the 
congestion now being experienced on 
the frequencies authorized for voice 
communication;

c. Some degree of privacy as 
compared with the single sideband 
voice communication mode; and

d. A relatively low cost system which 
would enable direct communications 
between limited coast stations and their 
associated vessels.

6. We believe that the proposal made 
by the petitioners has merit and that the 
simple RTTY system benefits seem 
realistic and attainable. We also believe 
there is a valid need for this additional 
mode of communications and consider 
that the public interest would be served 
by the authorization of a simpler RTTY 
system for the use of smaller vessels.

7. The simpler RTTY system we are 
proposing would not conform to the 
common standards which are necessary 
for international NB-DP public 
correspondence. This dictates that the 
proposed system use frequencies 
different from those now available for 
NB-DP in the maritime mobile service. 
We are proposing, therefore, that

* See Report and Order, PR Docket No. 82-828, 
released Novemberl5,1983,48 FR 53118.

3 Public coast stations are open to public 
correspondence and are licensed to provide a 
communication service to ships at sea on the basis 
of a filed tariff.
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frequencies in the shared bands which 
are available to the maritime mobile 
service as a result of recent Commission 
action,4 be used to satisfy the simpler 
RTTY system for smaller vessels. We 
believe the shared bands can provide 
adequate numbers of frequencies to 
serve this requirement of ships under 
1600 gross tons. It is envisioned that 
applicants for the proposed radioprinter 
system will have the responsibility to 
select and propose specific frequencies 
for use. The Commission will then 
initiate the frequency coordination 
process. In view of the current extensive 
and varied use of frequencies in these 
shared bands, satisfactory coordination 
may be difficult.

8. Accordingly, we propose to amend 
Parts 81 and 83 of the Commission’s 
rules as set forth in the attached 
Appendix to provide for the use of 
radioprinter by vessels of less than 1600 
gross tons.

9. The proposed amendments to the 
Commission’s rules set forth in the 
attached Appendix are issued under the 
authority contained in Sections 4(i) and 
303(b), (c), (e), (g), and (r) of the 
Communications Act of 1934, as 
amended.

Comments

10. Under procedures set out in § 1.415 
of the Rules and Regulations, 47 CFR 
1.415, interested persons may file 
comments on or before April 2,1984, and 
reply comments on or before April 17, 
1984. All relevant and timely comments 
will be considered by the Commission 
before final action is taken in this 
proceeding. In reaching its decision, the 
Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file, 
and provided that the fact of the 
Commission’s reliance on such 
information is noted in the Report and 
Order.

11. In accordance with the provisions 
of § 1.419 of the Rules and Regulations, 
47 CFR 1.419, formal participants shall 
file an original and 5 copies of their 
comments and other materials. 
Participants wishing each Commissioner 
to have a personal copy of their 
comments should file an original and 11 
copies. Members of the general public 
who wish to express their interest by 
participating informally may do so by 
submitting one copy. All comments are

4 The Report and Order in General Docket 8 0 -7 3 9 ,  
released December 8 ,1 9 8 3 , FCC 8 3 -5 1 1 , the United 
States Table of Frequency Allocations to implement 
the Final Acts of The World Administrative Radio 
Conference, Geneva, 1979.

given the same consideration, regardless 
of the number of copies submitted. All 
documents will be available for public 
inspection during regular business hours 
in the Commission’s Public Reference 
Room at its headquarters in 
Washington, D.C.

12. For purposes of this non-restricted 
notice and comment rulemaking 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a notice of proposed rulemaking 
until the time a public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting or until a final 
order disposing of the matter is adopted 
by the Commission, whichever is earlier. 
In general, an ex parte presentation is 
any written oral communication (other 
than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission’s staff which 
addresses the merits of the proceeding. 
Any person who submits a written ex 
parte presentation must serve a copy of 
that presentation on the Commission’s 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation; on the day of the oral 
presentation, that written summary must 
be served on the Commission’s 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally, § 1.1231 of the 
Commission’s rules, 47 CFR 1.1231.

13. The rules proposed herein would 
provide for the use of radioprinter by 
vessels of less than 1600 gross tons. It is 
intended that the service rendered under 
these rules would expand the modes of 
communication available to vessels of 
this category. At the option of the user, 
the proposed rules could result in 
equipment being added to these vessels. 
However, no additional equipment dr 
expanded service would be mandated 
by these rules. Therefore, pursuant to 
the Regulatory Flexibility Act of 1980, 5 
U.S.C. 605(b), we certify that the 
proposed rules will not, if promulgated, 
have a significant economic impact on a 
substantial number of small entities.

14. Regarding questions on matters 
covered in this document, contact 
Robert E. Mickley, (202) 632-7175.

15. It is ordered, That a copy of this 
Notice of Proposed Rule Making shall be 
sent to the Chief Council for Advocacy 
of the Small Business Administration.

(Secs. 4, 303, 48 stat., as amended, 1066, 
1082; 47 U.S.C. 154, 303)
Federal Communications Commission. 
William J. Tricarico,
Secretary.

Appendix
Parts 81 and 83 of Chapter I of Title 47 

of the Code of Federal Regulations are 
proposed to be amended as follows:

PART 81— STATIONS ON LAND IN TH E 
MARITIME SERVICES AND ALASKA- 
PUBLIC FIXED STATIONS

Three new §§ 81.374, 81.376 and 81.378 
are added, to read as follows:

§ 81.374 Frequencies available for 
radioprinter.

(a) Frequencies assigned to limited 
coast stations for radioprinter use will 
be taken from those non-exclusive 
frequency bands listed below which are 
shared among several services including 
the Maritime Mobile Service:

kHz
2 1 0 7 -2 1 7 0  3 1 5 5 -3 4 0 0  5 0 6 0 -5 4 5 0
2 1 9 4 -2 4 9 5  4 4 3 8 -4 6 5 0  5 7 3 0 -5 9 5 0
2 5 0 5 -2 8 5 0  4 7 5 0 -4 8 5 0  7 3 0 0 -8 1 0 0

(b) Each assigned frequency is 
available on a shared use basis only, not 
for the exclusive use of any one station 
or licensee. All station licensees must 
cooperate to minimize interference and 
obtain the most effective use of 
authorized frequencies.

(c) Frequencies requested and the 
names of ships to be served must be 
included on the application.

§ 81.376 Nature of service and 
supplemental radioprinter eligibility.

(a) Limited coast stations which use 
radioprinter may transmit to authorized 
ship stations aboard vessels of less than 
1600 tons gross tonnage.

(b) A radioprinter authorization for a 
limited coast station may be issued to 
the owner or operator of a vessel of less 
than 1600 tons gross tonnage, a 
community of vessels, or an association 
whose members operate vessels of less 
than 1600 tons gross tonnage.

(c) Limited coast station licensees 
must provide copies of their license to 
all vessels with which they are 
authorized to conduct radioprinter 
operations.
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§ 81.378 Technical radioprinter 
requirements.

The technical provisions of Subpart E 
of this part shall apply to radioprinter 
operations except as follows:

(a) CCITT Alphabet No. 2 (Baudot) or 
No. 5 (USASCII) may be employed.

(b) The keying speed must not exceed 
300 bits per second.

(c) The operational mode must be 
single frequency simplex.

PART 83— STATIONS ON SHIPBOARD 
IN THE MARITIME SERVICES

§ 83.339 [Redesignated as § 83.333]
1. The section currently designated 

§ 83.339 is renumbered § 83.333.

§83.340 [Redesignated as § 83.334]
2. The section currently designated 

§ 83.340 is renumbered § 83.334.

§ 83.341 [Redesignated as § 83.335]
3. The section currently designated 

§ 83.341 is renumbered § 83.335.
4. Five new § § 83.337, 83.339, 83.341, 

83.343, and 83.345 are added, to read as 
follows:

§ 83.337 Frequencies available for 
radioprinter.

(a) Frequencies assigned to ship 
stations for radioprinter use will be 
taken from those non-exclusive 
frequency bands listed below which are 
shared among several services including 
the Maritime Mobile Service:

kHz
2107-2170 3155-3400 5060-5450
2194-2495 4438-4650 5730-5950
2505-2850 4750-4850 7300-8100

(b) Each assigned frequency is 
available on a shared use basis only, not 
for the exclusive use of any one station 
or licensee. All station licensees must 
cooperate to minimize interference and 
obtain the most effective use of 
authorized frequencies.

(c) Ship stations may conduct 
radioprinter operations with limited 
coast stations based upon frequency 
selection guidance received from the 
limited coast station.

§ 83.339 Nature of service and 
supplemental radioprinter eligibility.

(a) A ship station is eligible to conduct 
radioprinter operations if the vessel is 
associated with a limited coast station 
authorized to conduct radioprinter

'operations.
(b) Ship radioprinter communications 

may be conducted only with the limited 
coast station with which the ship is 
associated.

(c) Ships authorized to communicate 
by radioprinter with a given limited 
coast station may also conduct intership 
radioprinter operations.

(d) Radioprinter communications may 
only be authorized aboard ships of less 
than 1600 tons gross tonnage.

§ 83.341 Authority for radioprinter 
operations.

Licensed ship radio stations will 
operate under the authority of the 
limited coast station license which lists 
the vessels authorized to conduct 
radioprinter operations with that 
station. A copy of the limited coast 
station license must be posted at the 
principal operating location of the ship 
radio station.

§ 83.343 Technical radioprinter 
requirements.

The technical provisions of Subpart E 
of this part shall apply to equipment 
used aboard ship to provide radioprinter 
communications, except as follows:

(a) CCITT Alphabet No. 2 (Baudot) or 
No. 5 (USASCII) may be employed.

(b) The keying speed must not exceed 
300 bits per second.

(c) The mode of operation must be 
single frequency simplex.

§ 81.345 Authorized radioprinter 
communications.

Only those communications which 
concern the business and operation of 
the vessel are authorized.
[FR Doc. 84-4346 Filed 2-16-84; 8:45 am]
BILLING CODE 6712-01-M

INTERSTATE COMMERCE 
COMMISSION

49 CFR Parts 1002,1011,1152,1177, 
1180 and 1182
[Ex Parte No. 246 (Sub-No. 2)]

Fees for Services Performed in 
Connection With Licensing and 
Related Services

a g e n c y : Interstate Commerce 
Commission.
a c t i o n : Notice of proposed rulemaking.

s u m m a r y : The Interstate Commerce 
Commission (ICC) is proposing to 
amend its regulations to establish fees 
for services and benefits provided by 
the Commission under its jurisdictional 
statute. The Commission is authorized 
by the Independent Offices 
Appropriation Act of 1952 (IOAA) to 
establish fees for services and benefits it 
provides. A report issued by GAO in 
1983 recommended that the Commission 
revise and update its current fees and 
look at certain other services for which 
fees are not assessed to determine 
whether such items should be included 
in the fee schedule. The amendments 
proposed in this proceeding update the

Commission’s current fee schedules 
found at 49 CFR Part 1002.1,1002.2(d) 
and also add new fee items.
d a t e s : The Commission has been 
required by the Congress to issue final 
rules on or before May 1,1984.
Therefore no extension of the comment 
period will be permitted Comments must 
be submitted by March 19,1984.
a d d r e s s : An original and 15 copies 
should be sent to: Ex Parte No. 246 (Sub- 
No. 2), Case Control Branch, Room 1312, 
Office of the Secretary, Interstate 
Commerce Commission, Washington,
DC 20423. Also copies of the additional 
cost study material can be obtained 
upon request from: Office of the 
Secretary, Room 2215, Interstate 
Commerce Commission, Washington,
DC 20423.
FOR FURTHER INFORMATION CONTACT: 
Cost Study Information, Paul Meder 
(202) 275-7457, Susan Maslar (202) 275- 
7548. Other Information, James H. Bayne 
(202) 275-7428, Kathleen King (202) 275- 
7429.
SUPPLEMENTARY INFORMATION:

Summary

In this proceeding, we propose to 
adjust many existing fees and establish 
other new ones. The following 
discussion addresses types of fees, 
levels of fees, and proposed exceptions. 
Appendix A contains the proposed 
rules, including proposed fees. Appendix 
B contains the results of the cost 
analyses on which we relied. Additional 
work papers are available from the 
Secretary’s Office upon request.

The proposed fee items in Appendix A 
are subject to the caveats discussed in 
this notice. First, a number of costs are 
questionable and certain functions have 
not been separately studied. 
Accordingly, additional studies will be 
undertaken during the comment period. 
Second, we have serious reservations 
about the lawfulness or propriety of 
charging a fee for a number of items in 
Appendix A. These issues are discussed 
below. Third, certain of the proposed fee 
categories are overlapping or confusing 
due to combining existing categories 
with GAO suggestions. We intend to 
correct this in the final rules and seek 
comment on which fees to consolidate.

Background
The Commission, as an independent 

regulatory agency, is authorized under 
the Independent Offices Appropriation 
Act of 1952, 31 U.S.C. 483a [IOAA] to 
establish fees for services and benefits 
that it provides. The IOAA provides 
that:
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[A]ny work, service, publication, report, 
document, benefit, privilege, authority, use, 
franchise, license, permit, certificate, 
registration, or similar thing of value or utility 
performed, furnished, provided, granted, 
prepared, or issued by any Federal agency 
* * * to or for any person * * * shall be self- 
sustaining to the full extent possible, and the 
head of each Federal agency is authorized by 
regulation * * * to prescribe therefore such 
fee, charge, or price, if any, which he shall 
determine, in case none exists, or 
redetermine, in case of an existing one, to be 
fair and equitable taking into consideration 
the direct and indirect costs to the 
Government, value to the recipient, public 
policy or interest served, and other pertinent 
facts, and any amounts so determined or 
redetermined shall be collected and paid into 
the Treasury as miscellaneous receipts * * *

The primary guidance for 
implementation of this Act is set forth in 
Bureau of the Budget Circular A-25 User 
Fees (September 23,1959). That circular 
states that the general policy that “a 
reasonable charge . . . should be made 
to each identifiable recipient for a 
measurable unit or amount of the 
Government services or property for 
which there derives a special benefit 
. . (Circular A-25 at 1). Examples of 
special benefits include patents or 
licenses to carry on specific business 
which enable the beneficiary to obtain 
more immediate or substantial gains 
than those which the general public 
obtain, or certificates of necessity and 
convenience for airline routes which 
assure public confidence in a business.

These guidelines were used by the 
Commission when it established its first 
user fee schedule in 1966 in Regulations 
Governing Fees For Services, 32 6 1.C.C. 
573 (1966). That decision was modified 
in a supplemental decision at 3291.C.C. 
814 (1967). The last major revision of the 
Commission’s user fee schedule 
occurred in Regulations Governing Fees 
For Services, 339 I.C.C. 555 (1971). At 
that time the Commission conducted 
cost studies to determine the processing 
costs for its various fee items. Also, the 
Commission adopted fees which 
represented about one-half of the 
average costs incurred by the 
Commission, because the Commission 
then believed that approximately 50 
percent of the benefit for performing the 
services accrued to the public at large.

Since 1971 there have been several 
court decisions interpreting the IOAA 
and setting forth the general standards 
that agencies must meet in establishing 
fees under this Act. In 1974, the Supreme 
Court stated that a fee may only be 
charged for a special benefit provided to 
identifiable beneficiaries measured by 
its value to the recipient. It also stated 
that the special benefit must have some 
connection between the agency and the

recipient other than the mere fact of 
regulation or the adoption of some 
practice of general benefit to the 
industry as a whole. The Court also 
upheld that portion of Circular A-25 
stating that there could be no charge 
where the identity of the beneficiary is 
obscure and the services can be 
primarily considered to benefit the 
general public. See National Cable 
Television Association v. United States 
415 U.S. 336 (1974) and FP C  v. New  
England Power Co., 415 U.S. 345 (1974).

In 1976, the U.S. Court of Appeals for 
the District of Columbia rendered a 
series of decisions which provided 
additional guidance for agencies 
adopting or revising fee schedules 
issued under IOAA. See National Cable 
Television Association v. F.C.C., 554 F2d 
1094 (D.C. Cir, 1976); Electronic 
Industries Association v. F.C.C., 554 F.2d 
1109 (D.C. Cir. 1976); and Capital Cities 
Communications Inc. v. F.C.C., 554 F.2d 
1135 (D.C. Cir. 1976). In those decisions, 
the court set out the following 
guidelines:

1. An agency may impose a reasonable 
charge on recipients for an amount of work 
for which they benefit. The fees must be -for 
specific services to specific persons. These 
services include the issuance of a license and 
assistance in complying with a statutory duty 
such as tariff filing.

2. The fees may not exceed the cost to the 
agency in rendering the service.

3. An agency may recover the full cost of 
providing a service to an identifiable 
beneficiary regardless of the incidental public 
benefits which may flow from service.

The agency, when it proposes a fee, 
must also meet the requirements set out 
in Electronic Industries Association v. 
F.C.C., 554 F.2d at 1117:

1. The agency must justify the assessment 
of a fee by a clear statement of the particular 
service or benefit for which it seeks 
reimbursement

2. The agency must calculate the cost basis 
for each fee by:

a. Allocating specific expenses of the cost 
basis of the fee to the smallest practical unit.

b. Excluding expenses that service an 
independent public interest; and

c. A public explanation of the specific 
expenses included in the cost basis for a 
particular fee, and an explanation of the 
criteria used to include or exclude a 
particular item.

3. The fee must be set to return the cost 
basis at a rate that reasonably reflects the 
cost of the services performed and value 
conferred on the payor.

In 1982, the United States General 
Accounting Office (GAO) conducted a 
review of the ICC’s policies and 
procedures for assessing user fees. That 
review culminated in a report issued by 
GAO on January 13,1983 entitled 
“Interstate Commerce Commission

Should Revise Its User Fee Program” 
(GAO/RCED 83-55). The GAO 
recommended that the Commission 
revise and update its current fees and 
look at certain other services for which 
fees are not assessed to determine 
whether such items should be included 
in the fee schedule.

In response to this report, the 
Commission established an agency-wide 
User Fee Task Force. The Task Force 
was assigned the responsibility of 
developing cost data for existing fee 
items, recommending other items for 
inclusion in the fee schedule, and 
revising the Commission’s procedures 
with respect to user fees.

A 13-week time and motion study of 
all current fee items and a number of 
other items identified by use and 
suggested by GAO was conducted. 
Interviews also were conducted with 
staff to determine the processing time 
that would be needed for those items 
which were not received during the cost 
study period. One item, tariff filings was 
the subject of a one-week special study 
because of the large volume of items 
filed daily. These studies were used to 
approximate direct labor costs. The 
Task Force also developed a 
governmental overhead cost percentage 
of 46.3 percent which includes 20 
percent for Leave and Holidays, 20.4 
percent Retirement and Disability and 
5.9 percent Health, Life Insurance and 
Social Security. The basis of these 
calculations is found in Office of 
Management and Budget Circular A-76 
Policies for Acquiring Commercial or 
Industrial Type Products and Services 
Needed by the Government. It also 
established the general and 
administrative cost which includes 
estimated departmental overhead costs 
for the Offices and Bureaus included in 
the study at 19.92 percent. Costs were 
also determined for Federal Register and 
IC C  Register publication and 
environmental assessments, when 
applicable.

Qualifications to the Cost Study Results

The cost study involved tracking the 
staff time expended on various items 
received by the Commission in a 13- 
week period beginning on May 23,1983 
and ending on August 19,1983. The cost 
data were collected by attaching a 
specifically designed abstract to each 
item as it was received. Each employee 
who worked on an item recorded the 
amount of time he or she spent on the 
item. The work was classified into either 
clerical, professional, or supervisory 
based on the individual’s grade level 
and function. The employee provided 
information from which his or her actual
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hourly pay rate could be determined. A 
computer program was developed which 
analyzed these data and developed 
direct labor costs for these items 
processed during the cost study period.

The cost study produced questionable 
data for certain items. It appears that 
many of the items received during the 
cost study period may not have been 
representative of their respective 
categories. In some instances, too few 
items may have been received to make a 
valid study. The 13-week period also 
clearly was not long enough to capture 
complete data for some items, because 
the proceedings were not completed 
within the 13-week period. Therefore, 
the data collected are not representative 
of the staff time normally spent on such 
proceedings. Also, it appears that some 
of the initial staff estimates were 
conservative.

The items which we believe are 
especially questionable are shown with 
an asterisk in the proposed fee listing in 
Appendix A. We invite comment on 
these and other items. Underlying work 
papers will be made available upon 
request. We consider fees for these 
items as preliminary figures which are 
subject to adjustment based on further 
study by thé Task Force. We will 
continue to develop more complete data 
on the questionable items during the 
comment period. Our Task Force will 
review our historical records for such 
procedures and conduct follow-up 
ihterviews with our senior staff.

We believe that our proposal to 
assess fees for these items is valid even 
if the exact dollar amount is not known 
at the time proposed rules are issued. 
Our intent is clear and we invite 
comment on our methodology.
Proposed Fees

A. Types of Fees
Our Task Force has completed a 

review of all activities performed by the 
Commission. The activities in Appendix 
A of this decision appear to be the type 
of activities which may be considered 
for inclusion in a fee schedule issued 
under the authority of the IOAA and 
Circular A-25.

The majority of these activities is the 
“Proceedings” group, which includes 
most applications or petitions on which 
the Commission must take formal 
action. The second group includes tariff 
filings and formal and informal 
proceeding related to tariffs. The third 
group includes our clerical and 
reproduction services such as 
certifications, photocopying and 
computer services and other services 
such as adding names of interested 
persons to service lists and personal

delivery of decisions to the rail carriers’ 
Washington, D.C. agents.1 The 
remaining items cover a variety of 
subjects, which range from acceptance 
and publication of notices through 
which a person may qualify for the 
intercorporate hauling exemption to 
informal opinipns rendered by our staff 
on various subjects.

There are many difficult questions 
that need to be resolved before the 
Commission can establish a revised fee 
schedule that takes into consideration 
all of these activities and services. The 
first major issue is whether there should 
be a separate fee for opposed and 
unopposed licensing and certain rate 
cases.

We are able to isolate the additional 
costs for opposed temporary and 
permanent motor carrier and related 
applications and protests to tariffs. 
Proposed fees based on our initial cost 
estimate are found at items (1), (8), (64) 
and (71). Tentatively, we have proposed 
to charge a fee for such protests. In the 
licensing area, one could argue there is 
specific benefit to protestants which 
would allow us to assess such a fee. 
Similar claims could be made with 
regard to protests of tariffs. We would 
like to receive public comment on this 
issue. If adopted, applicants would be 
charged the average cost of an 
unopposed filing. Each protestant would 
pay the fee computed in our cost study. 
The fee is based on the additional costs 
incurred in protested cases divided by 
the average number of protestants.

Another problem area involves 
proceedings filed with different titles 
[e.g., declaratory orders (item 63) and 
complaints item (60); and proposed 
items (76) and (86)] but which seek the 
same relief. In the first example both 
procedures seek an agency adjudication 
on the legality of a particular action or 
the correctness of an interpretation. In 
which areas are separate categories 
necessary? A number of proposed fees 
may also overlap as now worded. See,
e.g., items (44) and (48). At this point, we 
propose to consolidate a number of 
these categories to avoid such fee 
inequities.

Another relevant issue is whether 
separate categories should exist for 
requests for waiver and exemption. The 
term waiver is intended to denote a 
request that the agency dispense with a 
particular regulation in a specific 
proceeding. The term exemption refers

1 Since there are a substantial number of 
decisions which must be served in this manner each 
year, it may not be feasible to issue bills with each 
delivery. We are exploring the possibility of 
establishing a quarterly billing system for such 
deliveries. We would like to receive public comment 
on the best method of billing for this service.

to a request for the particular statutory 
exemption. Proposed fee item (62) is 
intended to cover general waiver 
requests. Specific waiver requests such 
as special perpiission—proposed fee 
item (73)—and requests for wiaver of 
lease and interchange requirements— 
proposed fee item (79)—were 
maintained because they are handled by 
specific procedures by offices other than 
the Office of Proceedings. We would 
like the public to comment on whether 
these distinctions should continue or 
whether it would be simpler to develop 
one fee item to cover any request for 
waiver or exemption. While we wish to 
develop a cost-specific fee schedule, we 
also desire a simple one that :s easily 
applied.

Another issue is whether we should 
establish a fee for petitions for 
rulemaking.2 We do not believe that a 
fee should be established for this type of 
proceeding because of its broad public 
significance and quasi-legislative nature. 
The public is the primary beneficiary of 
such actions. While we are proposing a 
fee for petitions for exemptions under 49 
U.S.C. 10505, we only would impose the 
fee for exemptions which benefit only 
one or two persons, such as a particular 
trackage rights exemption. No fee would 
be assessed for petitions for exemption 
of general scope which are handled as 
rulemakings. If a private exemption 
proceeding is expanded into a case of 
national significance, we proposed to 
refund the filing fee.

Another area in which a cost study 
was done but we are uncertain whether 
to assess a fee is tariff (and contract) 
filing. We question whether there is any 
private or public benefit in this 
requirement, and seek comment on this 
analysis. If a charge is assessed, a 
quarterly billing system is proposed.

For all the areas for which fees are 
proposed, the most difficult issue is 
whether the benefits from the activity or 
service flow to an identifiable private 
beneficiary. The public is requested to 
comment on this issue of private versus 
public benefit. We also solicit comment 
as to whether any of the proposed items 
do not confer any benefits-^-public or 
private. Any such areas identified could 
qualify for administrative change or a 
recommendation to Congress for 
statutory modification.

As to the third group, clerical 
functions, we are also proposing 
modification of our regulations in 49 
CFR 1002.1 Fees for record search,

2 While we do not propose a fee for petitions for 
rulemaking, we developed costs for that item during 
our cost study which are included at the end of the 
cost study.
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copying, certification^ and services in 
connection therewith, as set forth in 
Appendix A. Our modifications include 
establishing fees for search time for 
records based on the actual grade level 
of the researchers rather than the 
average fees for clerical and supervisory 
and professional personnel now used in 
49 CFR 1002.1(f)(1). Our proposal also 
applies these search and copying fees, 
which previously applied to search 
involving records not considered public 
under the Freedom of Information Act, 
to record searches conducted for public 
records. Our fees for certifications, 
photocopying, and computer services 
will be modified to reflect current costs 
of those operations. These fees only 
include the Commission’s direct cost as 
required by 5 U.S.C. 552.

Our Task Force has prepared 
preliminary cost studies on all the items 
listed in the proposed fee schedule. 
While we are not satisfied with all of 
the results, as previously discussed, 
these figures will serve as a starting 
point. The level of the fee is secondary 
to the propriety of charging the fee. We 
will continue to develop more precise 
data during the comment period. The 
GAO study and the Congressional 
interest it generated made it clear that 
we must establish additional fee items. 
Many of the proposed items reflect 
changes brought about by the Motor 
Carrier Act of 1980, the Staggers Rail 
Act and The Bus Regulatory Reform Act 
of 1982. We would like the public to 
comment on whether these items are 
appropriate items to be included in the 
Commission’s fee schedule.

There are several items that the GAO 
report listed as services for which we 
are not proposing to charge a fee. Our 
cost study showed that requests for 
reference assistance average less than 
$1.00 in direct costs. We foresee a 
collection problem here because most 
inquiries are telephone requests. The 
cost of billing for these services would 
be more than the charge for the service 
itself. Under Circular A-25, it is 
acceptable not to assess a fee when the 
incremental cost of collecting the fee 
would be an unduly large part of the 
receipts. See Circular A-25 at 3. We will 
reserve the right to charge individual 
requestors for any copying services 
which we may perform or for staff time 
as set forth in 49 CFR 1002.1 for 
substantial research requests.

We have also evaluated the follow-up 
activities relating to the filing of 
delinquent reports. That service is not a 
service which benefits an identifiable 
beneficiary.

Our Task Force originally proposed 
the addition of a fee item for Life 
Analyses Studies-Railroads. However,

this service is no longer provided by the 
Depreciation Branch of the Bureau of 
Accounts. Therefore, no fee is propose^

We are required by the IOAA to base 
our fees on the smallest practical unit of 
a category of service or benefit. In 
Electronic Industries Association v. 
F.C.C., 554 F.2d at 111&-17, the Court of 
Appeals for the D.C. Circuit stated that 
it expected the smallest practical unit 
would be a class of carriers, applicants, 
grantees or service. We have done this 
by revising our current fee schedule to 
provide separate proposed fees for 
various types of proceedings and 
services. For certain rail items our 
proposed fee schedule also provides 
separate fees for the different 
classification of applications see e.g., 
regulations at 49 C.F.R. 1180.2.

The public should inform us if any of 
our proposed fee item descriptions are 
confusing and if alternative descriptions 
or categories would be helpful. The 
listing in Appendix A should be viewed 
as a starting point. We are willing to 
consider any changes in the description 
or listing of the items which would make 
the fee schedule easier for the public to 
use.
B. Level of Fees

In the past, the Commission arbitrarily 
allocated 50 percent of the cost of such 
activities to the public interest. We do 
not believe that formula is appropriate 
today. The guidance that the courts have 
given us in this area shows that an 
agency should as a general rule set fees 
to recover the full cost of processing the 
application or petition. We believe that 
to fulfill our responsibility under IOAA, 
and A-25 policy we must set our fees at 
the full cost recovery levels unless a 
specific A-25 policy would allow a 
lesser assessment The fees that we 
propose include the direct labor costs, 
governmental overhead and general and 
administrative costs (including 
operational overhead) and additional 
costs where appropriate, such as 
Federal Register or IC C  Register 
publication costs and environmental 
assessments performed by our staff.

It is appropriate to include 
governmental overhead and general and 
administrative costs. As the Fifth Circuit 
has statedr

The individual (employee) must be 
supplied with working space, heating, 
lighting, telephone service and secretarial 
support. Arrangements must be made so that 
[he is] hired, paid on a regular basis and 
provided specialized training courses. These 
and other costs such as depreciation and 
interest on plant and capital equipment are 
all necessarily incurred in the process of 
reviewing an application.” M iss. Power &

Light v. U.S. N uclear Regulatory 
Commission, 601 F2d 223 (5th Cir. 1979).

The direct labor costs in our studies 
are intended, with one exception, to 
include all staff work, including clerical, 
professional and supervisory staff time, 
performed on the application or 
petitions. We did not include the Office 
of Hearings costs in the proposed fees. 
Few Commission cases now are the 
subject of oral hearings. Hearings are 
reserved for major complex cases, such 
as rail merger cases or controversial 
cases such as contested abandonments 
which require public participation. The 
length of hearings varies from case to 
case and it is impossible to estimate the 
cost in advance. A hearing often is 
scheduled due to widespread public 
opposition to a proceeding, and we do 
not believe it appropriate to charge this 
cost to the applicant The extra cost has 
been factored in the case of a major or 
significant rail finance transaction. See 
discussion, infra.

As we discussed in the previous 
section, “Qualifications to The Cost 
Study Results,” we are continuing to 
verify certain items to insure that all 
staff time spent on a particular type of 
application or petition is included in the 
direct labor costs.

A review of Appendix A will reveal 
many changes in existing fee levels as 
well as many new fees. Perhaps the 
most significant development is the fee 
reduction for license-related matters. 
Motor carrier licensing is our largest 
work area by far and affects the greatest 
number of companies and individuals. 
The fee reduction is possible due to the 
procedural and substantive changes of 
the Motor Carrier Act and certain 
administrative efficiencies.
C. Exceptions to fu ll cost recovery.

While we intend to establish fees 
which include all the recoverable costs 
associated with a particular benefit or 
service provided by the Commission, we 
recognize that in certain instances this is 
not possible. Therefore, we are 
proposing to include some special 
exceptions to these proposed fees.

Circular A-25 allows agencies to 
make exceptions to the general policy of 
full cost recovery under the following 
circumstances:
* * * * *

(3) The recipient is engaged in a non-profit 
activity designed for the public safety, health, 
or welfare.

(4) Payment of the full fee by a State, local 
government or non-profit group would not be 
in the interest of the program. (Circular A-25 
at 4)

The first exception is that none of our 
proposed filng fees will apply to other
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federal government agencies which 
institute proceedings at the Commission 
or which participate in our cases. We 
also believe that the public interest 
warrants the exemption of all state and 
local governmental entities from 50 
percent of our proposed filing fees. A 
state or local government entity that 
files an application or pleading with the 
Commission is representing the interest 
of its citizens. While this clearly is a 
private interest, there is also a public 
benefit.

We believe that it is also appropriate 
to exempt an individual filing on his or 
her own behalf from most of our filing 
fee requirements. However, this 
exemption would not apply to motor 
carrier, or water carrier permanent or 
temporary authority applications or 
permanent broker and freight forwarder 
authority.

We are also considering providing 
lower fees or total fee exemption for 
non-profit citizen groups which seek to 
participate in our cases. However, it is 
difficult to devise an exception that 
would distinguish between an ad-hoc, 
non-profit group which is organized to 
participate in a particular Commission 
proceeding and a permanent, staffed 
association which serves a particular 
group. We would like the public to 
comment on whether a better definition 
can be developed so that an exception 
can be provided for the grass-roots 
citizens group. Also, should it make a 
difference if the group is represented by 
counsel?

When fees are established, the 
Commission must review the fairness 
and equitability of the proposed fee in 
terms of the value to the recipient. There 
are several fees which require 
adjustment under this principle. One fee 
is proposed item (5), a petition to renew 
authority to transport explosives under 
48 U SC 10922 or 10923. We believe that 
the fee for that process should be the 
same as the fee for a request for 
modification of an operating authority to 
make ministerial correction, proposed 
fee item (4).

The other fee is proposed fee item 
(83), petition for reinstatement of a 
dismissed operating rights application. 
We believe that the fee for this item 
should be the same as the filing fee for 
an initial operating rights request, 
proposed fee item (1).

The processing costs for several of the 
proposed fee items, specifically items 46 
through 49 relating to railroad merger 
proceedings vary based upon the type of 
transaction involved. Our Task Force 
obtained staff estimates of the direct 
labor cost for these items broken down 
by the transaction classification set 
forth in 49 CFR 1180.2. Since there is a

substantial difference in the processing 
time for each transaction type, we are 
proposing different fee levels for each 
type.

Our staff estimates for major and 
significant transactions also include the 
time devoted to directly related and 
responsive applications. Such 
applications expand the scope of the 
proceeding. The benefits from the 
handling of directly related or 
responsive applications flow to the 
parties filing those applications; 
therefore, the expenses associated with 
such applications must be excluded 
from our proposed fee for these items. 
We believe that generally 50 percent of 
the expenses in major and significant 
cases are attributable to directly related 
or responsive applications. Therefore, 
the fully distributed costs for major and 
significant transactions should be 
decreased by 50 percent.

One other adjustment needs to be 
made to the fee for major and significant 
transactions. We believe that a certain 
percentage of the expenses of these 
types of applications is attributable to 
the general public interest. Obviously, 
this cannot be quantified exactly. Thus, 
we propose arbitrarily apportioning a 25 
percent reduction. Major transactions 
involve the merger of at least two class I 
railroads. In such cases the Commission 
must consider, among other matters, the 
effect of the proposed transaction on the 
adequacy of transportation service to 
the public and the interest of carrier 
employees. See 49 U.S.C. 11344(B). A 
significant transaction involves at least 
one class I railroad acting together with 
one or more other class I or class II 
railroads in a major market extension. 
Such a transaction would be either of 
regional or national transportation 
significance. In such a case the 
Commission must consider the impact of 
the transaction.

Therefore, the fees that we propose 
for major and significant merger 
transactions represent a reduction of 
total of 75 percent of the processing 
costs of these proceedings. The resulting 
proposed fees would be $100,000 for 
major transactions and $20,000 for 
significant transactions. Due to the 
substantial amount of the fees for major 
transactions, we are proposing to allow 
the applicant to remit the fee in four 
equal payments of $25,000 each. The 
first payment would be due when the 
application is filed. The remaining 
payments would be' due in 3, 6, and 9 
month intervals.

These adjustments will also affect 
proposed fee item 50, an application for 
determination of a fact of competition 
under 49 U.S.C. 11321(a)(2). Our 
estimates for that item were based on

the similarity between that type of 
proceeding and a significant merger 
transaction. We believe that a similar 75 
percent reduction is warranted in that 
type of proceeding because of the public 
interest issues. Therefore, we propose to 
reduce the proposed fee for that item to 
$ 20,000.

We tentatively conclude that no 
reductions are warranted for the 
proposed fees for minor or exempt 
transactions. Directly related or 
responsive applications are not filed in 
this type of proceeding. These types of 
transactions also do not involve 
primarily public interest issues. 
Therefore, we propose that the fees for 
those types of transactions will remain 
at the fully distributed cost level. 
However, we would like to receive 
comments on this proposal. We 
especially seek comment on the issue of 
whether the fee for these exemptions 
plus other types of exemptions (both rail 
and motor carriers) should be set at less 
than the fully distributed cost levels. It 
may be argued that these exemptions 
benefit all through administrative 
efficiency and should be encouraged or 
that we should consider broader class 
exemptions.

As discussed above, we propose to 
modify our current practice and assess a 
separate fee for directly related or 
responsive applications or for notices of 
exemptions. See 49 CFR 1180.4(c). We 
propose a fee of $1,750 for each directly 
related or responsive application. The 
fee for these of exemptions is proposed 
to be $480.

One additional minor modification 
also needs to be discussed. Currently 
the Commission’s abandonment 
regulations in 49 CFR 1152.23 provide for 
a separate fee for summary applications. 
We propose to delete that provision 
from 49 CFR 1152.23 since our cost study 
figures have provided us with the actual 
costs of processing abandonments.

We believe that there are also public 
policy considerations which warrant 
setting lower fees for proposed fee item 
(18), petition to discontinue motor 
carrier of passenger transportation in 
one state, and items (68) and (69), 
petition for review of state regulation of 
intrastate rate, rules or practices filed by 
interstate rail and motor passenger 
carriers, pursuant to 49 U.S.C. 11501. 
These three proceedings involve Federal 
preemption of decisions of state 
regulatory agencies. The Commission 
stands in the position of an appellate 
court for such state actions to determine 
whether the state actions are in 
conformance with federal practices and 
are not an unreasonable burden on 
interstate commerce. Congress saw a
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special need to create this extraordinary 
remedy and, accordingly, we believe 
that the fees for these items should be 
$500, so that the carriers will not be 
deterred from pursuing their special 
Congressionally-granted remedy.

All of our proposed fee items, except 
the hourly search rates, and filing fees of 
less than $30 have been rounded down 
to the nearest ten dollars. Filing fee 
items of less than $30 have been 
rounded down to the nearest dollar.

Proposed fees will be adjusted in the 
final rules for new general schedule 
wage increases.

Fee Collections
Several modifications to 49 CFR 

1002.2, Filing Fees, are warranted. Our 
policy regarding filing fees that are not 
refundable is proposed to be modified to 
reflect current Commission policy of 
allowing applicant to credit filing fees or 
use the fees from rejected applications 
to file replacement applications.

A new paragraph also is proposed to 
be added to express the Commission’s 
policy that generally filing fees will not 
be waived for individual applications or 
proceedings. However, we will establish 
a waiver provision through which an 
applicant or petitioner can apply for 
waiver of fees. It is our intent only to 
grant fee waivers in the most unusual 
circumstances. We will use the same 
waiver standard that we currently use 
for waiver of fees and charges for 
searches and copying of records not 
considered public under the Freedom of 
Information Act. That standard allows 
waiver “. . . if such waiver is found to 
be in the best interest of the public, or if 
a fee or charge would impose an undue 
hardship upon the requestor.” See 49 
CFR 1002.4. We will delegate 
responsibility for fee waiver decisions to 
the Secretary of the Commission, who 
will consult with any involved office.
The public is invited to submit 
comments on whether this is an 
appropriate standard to establish. 
Alternative standards will be 
considered, if submitted.

Additional language is being proposed 
to state that a filing is deficient if the 
appropriate fee is not submitted. Such a 
deficient application can be rejected by 
the Commission. We are proposing to 
consider the filing date of the 
application as the date the appropriate 
fee is submitted in those instances in 
which an application initially is 
submitted without a fee or with an 
incorrect fee. We would like the public 
to comment on how strictly this policy 
should be applied. As a minor matter, 
we will also modify our rules to specify 
the type of conversion referr6d to in this 
paragraph as a conversion of a

certificate of registration only not a 
conversion of a permit to a certificate of 
public convenience and necessity.

Annual Updating of Fees
The Commission also proposes to 

update its user fees annually to reflect 
current Commission costs. An updated 
fee schedule will be published in the 
Federal Register each year, on or about 
August 30th. The new fee schedule will 
become effective on October 1st of each 
year. The fees will be updated by 
applying the formula set forth in 
proposed section 49 CFR 1002.2.

Regulatory Flexibility Analysis
The Regulatory Flexibility Act (RFA)

(5 U.S.C. 601-612) requires us to issue an 
initial regulatory flexibility analysis, and 
receive public comment on that 
analysis. Our analysis must describe the 
impact the proposed rule will have on 
small entities.

Our proposed proposal will have a 
significant effect on small entities. 
However, this impact generally will be 
beneficial. Our application fee for motor 
carrier authority will decrease rather 
than increase. This will benefit all small 
carriers since this is the major contact 
that they have with the Commission.
Our fee for owner-operator applications 
also will decrease which should enable 
more owner-operators to participate 
more directly in regulated 
transportation. We have proposed 
separate rail and non-rail fees in many 
instances, which will again benefit small 
entities whose filing fees will no longer 
subsidize the more complex 
proceedings. We propose to adopt a fee 
waiver procedure, which should allow 
small businesses to continue to use 
Commission procedures.

In the rail fees we have provided 
separate fee categories in the merger, 
consolidation and purchase applications 
so that small rail carriers will not be 
burdened with the fees that correspond 
to major rail proceedings.

These rules, as proposed, appear to 
represent the appropriate balance which 
would satisfy the purpose of both the 
IOAA and the RFA. However, this is the 
first time the Commission has had to 
revise its fee schedules and meet the 
requirements of the RFA. We welcome 
any alternative suggestions that the 
public may have.

List of Subjects in 49 CFR Parts 1002, 
1011,1152,1177,1180,1182

Administrative practice and 
procedure.

Authority: 5 U.S.C. 553, 31 U.S.C. 483a, and 
49 U.S.C. 10321.

Dated: February 10,1984.

By the Commission, Chairman Taylor, Vice 
Chairman Andre, Commissioners Sterrett and 
Gradison.
James H. Bayne,
Acting Secretary,

Appendix A1
Title 49 of the Code of Federal 

Regulations would be amended as 
follows:

PART 1002— FEES

(1) In § 1002.1, th£ heading, 
introductory text and paragraphs (a)-(c),
(e) and (f) would be revised and 
paragraph (d) added to read as follows:

§ 1002.1 Fees for records search, copying, 
certification, and related services.

Certifications and copies of such 
tariffs, reports and other public records 
and documents on file with the 
Interstate Commerce Commission, as 
may be practicable to furnish, as well as 
searches and copying of records not 
considered public under the Freedom of 
Information Act (5 U.S.C. 552), will be 
furnished on the following basis:

(a) Certificate of the Secretary, $3.00.
(b) Services involved in examination 

of tariffs or schedules for preparation of 
certified copies of tariffs or schedules or 
extracts therefrom at the rate of $15.00 
per hour.

(c) Services involved in checking 
records to be certified to determine 
authenticity, the clerical work, etc. 
Incidental thereto, at the rate of $11.00 
per hour.

(d) Electrostatic copies of tariffs, 
reports, and other public documents, at 
the rate of $0.60 per letter size or legal 
size exposure. A minimum charge of 
$3.00 will be made for this service.

(e) The fee for search and copying 
services requiring ADP processing are 
as follows:

(1) A fee of $28.00 per hour for 
professional staff time will be charged 
when it is required to fulfill a request for 
ADP data.

(2) The fee for port minute time for the 
search will be set at the current rate set 
forth in the Commission’s contract with 
our time sharing computer contractor. 
Information on those charges can be 
obtained from the Chief, Section of 
Systems Development, Interstate 
Commerce Commission, Washington,
D.C. 20423.

1A number of the proposed fee levels for 
substantive activity are based on cost study data 
that are not considered representative. These items 
are starred and should not be relied upon. Further 
study is being undertaken and will be completed 
before May 1. We invite comment on other items 
that appear incorrect.
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(3) Printing shall be charged at the 
rate of $.05 per page of computer 
generated output with a minimum 
charge of $.25. A charge of $25 per reel 
of magnetic tape will be made if the tape 
is to be permanently retained by the 
requestor.

(f) Search and copying services for 
records not considered public under the 
Freedom of Information Act are as 
follows:

(1) The search fee hourly rate will be 
based on the hourly rate of the 
individual or individuals who perform 
the search. Those hourly rates are set 
forth in the following table:

Grade Rate

G S -1 ............................................................. . . $4 73
G S -2 ...... „ ..........„........................................... 5 15
G S -3 ....................................
G S -4 .......................................
G S -5 ............................................. .............. 7.29
G S -6 .„................................
G S -7 ............................ .................................... 9.02
G S -8 .................................................................. 9 99
G S -9 ................................. ........................ 11.04
G S -1 0 .............................................................. 12.16
G S -1 1 ............................. ...................................... 13*35
G S -1 2 ...................... ;...................'........._........ 16 01
G S -1 3 ................................................ ...................... 19 03
G S -1 4 .................................................................. 22 49

26.45

(2) The fee for electrostatic copies 
shall be $0.60 per letter size or legal size 
exposure with a minimum charge of 
$3.00.

(3) The fee charged for ADP data is 
set forth in (e) above.

(4) No fee shall be charged for time 
spent reviewing documents to determine 
disclosability under the Freedom of 
Information Act. A fee may be charged 
for searches which are not productive 
and for searches for records or those 
parts of records which are determined to 
be exempt from disclosure. 
* * * * *

(2) Section 1002.2 would be revised to 
read as follows:

§ 1002.2 Filing fees.

(a) Manner of payment. (1) All filing 
fees will be payable at the time and 
place the application, petition, notice, 
tariff, contract, or other documents is 
tendered for filing.

(2) Except as specified below, fees 
will be payable to the Interstate 
Commerce Commission by check drawn 
upon funds deposited in a bank in the 
United States or money order payable in 
U.S. currency.

(3) For those categories of cases for 
which there is an initial payment and 
subsequent quarterly direct billing, only 
the initial fee must be paid when the 
application is bled.

(b) Deficiencies. (1) Any filing that is 
not accompanied by the appropriate 
filing fee is deficient.

(2) The Secretary will inform any 
person who submits a deficient filing 
that:

(i) Such filing will be rejected, unless 
the appropriate fee is submitted within a 
specified time;

(ii> The Commission will not process 
any filing that is deficient under this 
paragraph; and

(iii) The date of filing will be deemed 
the date on which the Commission 
receives the appropriate fee.

(3) This provision does not preclude a 
determination that a filing is deficient 
for any other reason.

(c) Fees not refundable. Fees will be 
assessed for every filing in the type of 
proceeding listed in the schedule of fees 
contained in paragraph (f) of this 
section, subject to the exceptions 
contained in paragraphs (d) and (e) of 
this section. After the application, 
petition, notice, tariff, contract, or other 
document has been accepted for filing 
by the Commission, the filing fee will 
not be refunded, regardless of whether 
the application, petition, notice, tariff, 
contract, or other document is granted 
or approved, denied, dismissed, or 
withdrawn. If an application, petition, 
notice, tariff, contract* or other 
document is rejected by the Commission 
as incomplete or for some other reason, 
prior to docketing, the fee will be 
returned. If an application is rejected as 
incomplete after docketing, the 
applicant will be given the opportunity 
to file a replacement application with 
reference to the fee number assigned to 
the prior application and no additional 
fee will be required, but the fee will not 
be refunded.

(d) Related or consolidated 
proceedings. (1) Separate fees need not 
be paid on related applications filed by 
the same applicant which would be the 
subject of one proceeding, such as a 
single petition for modification of more 
than one certificate or permit held by 
the same person; a related plan of track 
relocation, joint use, purchase of 
trackage rights, and issuance of 
securities, however, such applications 
must be filed by the same applicant that 
filed the primary application; a motor 
common carrier acquisition application 
combined with a related section 
application for a certificate of public 
convenience and necessity; or the like.
In such instances, the onlyfee to be 
assessed will be that applicable to the 
embraced proceeding which carries the 
highest filing fee as listed in paragraph
(f) of this section; except that, directly 
related applications involving a transfer 
under 49 U.S.C. 10926 or an application 
on Form OP-1 for gateway elimination 
and/ or a conversion of a certificate of 
registration and a certificate of public

convenience and necessity the sole fee 
shall be the basic fee for the transfer 
application. However, the directly 
related application must be filed at the 
same time the primary application is 
filed.

(2) Each filing of an original or 
updated notice of intent to engage in 
compensated intercorporate hauling 
operations shall be considered a 
separate filing, and shall be subject to 
payment as described in paragraph
(f)(12) of this section.

(3) Separate fees will be assessed for 
the filing of temporary authority 
applications as provided in paragraphs 
(f)(8) (9) and (10) of this section, 
regardless of whether such applications 
are related to an application for 
corresponding permanent authority.

(4) The Commission may reject 
concurrently filed applications, 
petitions, notices, contracts, or other 
documents asserted to be related and 
refund the filing fee if, in its judgment, 
they embrace two or more severable 
matters which should be the subject of 
separate proceedings.

(e) Waiver of filing fees. It is the 
general policy of the Commission not to 
waive filing fees except as described 
below:

(1) Filing fees are waived for an 
application or other proceeding which is 
filed by a federal government agency. 
Fifty percent of the applicable filing fees 
will be waived for a state or local 
government entity.

(2) All filing fees except for 
applications for mofor carrier, or water 
carrier temporary or permanent 
operating authority and broker or freight 
forwarder operating authority will be 
waived for an individual applying on his 
or her own behalf.

(3) In extraordinary situations the 
Commission will accept requests for 
waivers in accordance with the 
following procedure:

(i) When to request. At the time that a 
filing is submited to the Commission the 
applicant may request a waiver or 
reduction of the fee prescribed in this 
part. Such request should be addressed 
to the Secretary.

(ii) Basis. The applicant must show 
the waiver or reduction of the fee is in 
the best interest of the public, or that 
payment of the fee would impose an 
undue hardship upon the requestor.

(iii) Commission Action. The 
Secretary will notify the applicant of the 
decision to grant or deny the request for 
waiver or reduction.

(f) Schedule of Filing Fees:
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Type of proceedings Proposed
fees

Existing
fees

Pa r t  1: No n -R a il-A p p l ic a ­
t io n s  f o r  Op e r a t in g  Au ­
t h o r it y  o r  E x e m p t io n s  

(1) An application for motor 
carrier or water carrier oper­
ating authority, water carrier 
exemption authority, a certifi­
cate of registration or an ap­
plication for broker or freight 
forwarder authority................... $*150 $350

Protest to permanent authority 
application................................. *190 None

(2) A fitness only application for 
motor common carrier au­
thority under 49 U.S.C. 
10922(b)(4)(E) or motor con­
tract authority under 49 
U.S.C. 10923(b)(5)(A) to 
transport food and related 
products...................................... 30 150

(3) A petition to interpret or 
clarify an operating authority 
under 49 CFR 1160.64............ 90 200

(4) A request seeking the modi­
fication of operating authority 
only to the extent of making 
a ministerial correction, a 
change in the name of the 
shipper or owner of a plant- 
site or the change of a high­
way name or number............... 27 None

(5) A petition to renew authority 
to transport explosives under 
49 U.S.C. 10922 or 10923....... 27 5

(6) An application to remove 
restriction or broaden unduly 
narrow authority under 49 
CFR 1165................................... 90 350

(7) An application for authority 
to deviate from authorized 
regular route authority 49 
U.S.C. 10923(a)......................... 90 15

(8) An application for motor 
carrier or water carrier tem­
porary authority under 49 
U.S.C. 10928(b)......................... *70 60

Protest to a temporary authority 
application............. ..................... *26 None

(9) An application for motor 
carrier emergency temporary 
authority 49 U.S.C. 
10928(c)(1)..................... ............ 50 None

(10) An extension of the time 
period during which an out­
standing application for emer­
gency temporary authority as 
defined in 49 U.S.C. 
10928(c)(1) may continue........ 12 10

(11) Request for name change' 
of carrier, broker or freight 
forwarder................................... 5 None

(12) A notice required by 49 
U.S.C. 10524(b) to engage in 
compensated incorporate 
hauling including an updated 
notice required by 49 CFR 
1167.4............................ 70 150

(13) A notice of intent to oper­
ate under the agricultural co­
operative exemption in 49
U.S.C. 10526(a)(5).................... 60 None

(14) [Reserved]
(15) [Reserved]
(16) [Reserved]

Pa r t  li: No n -R a il -A p p l ic a t io n  
to  D is c o n t in u e  T r a n s p o r ­
ta tio n

(17) A notice or petition to dis­
continue ferry service. 49 
U.S.C. 10908............................. 6,170 650

(18) A petition to discontinue 
motor carrier of passenger 
transportation in one state...... 500 350

(19) [Reserved]

Type of proceedings Proposed
fees

Existing
fees

P a r t  III: No n -R a il-A p p l ic a ­
t io n s  To E S t e r  Up o n  a  
P a r t ic u l a r  F in a n c ia l  
T r a n s a c t io n  o r  J o in t  Ar ­
r a n g e m e n t

(20) An application for the pool­
ing or division of traffic............ 730 100

(21) An application of two or 
more carriers to consolidate 
or merge their properties or 
franchises or any part thereof 
into one corporation for the 
ownership management and 
operation of the properties 
previously in separate man­
agement 49 U.S.C. 
11343(a)(1)................................. *830 700

(22) An application of a non- 
carrier to acquire control of 
two or more carriers through 
ownership of stock or other­
wise.............................................. *830 700

(23) An application of a carrier 
or carriers to purchase, lease 
or contract to operate the 
properties of another, or to 
acquire control of another by 
purchase of stock or other­
wise. 49 U.S.C. 11343(a) (2) 
and (3)......................................... *620 700

(24) An application for approval 
of, or to amend, a non-rail 
rate association agreement. 
49 U.S.C. 10706........................ 7,110 300

(25) An application for tempo­
rary authority to operate a 
motor or water carrier. 49 
U.S.C. 11349............................. *130 60

(26) An application to transfer,
or lease of a certificate or 
permit, including a certificate 
of registration, and a broker 
license or change of control 
of companies holding bro­
ker’s license. 49 U.S.C. 
10926........................................... *150 100

(27) A petition to transfer a 
water carrier exemption au­
thorized under 49 U.S.C. 
10542 and 10544 to a suc­
cessor.......................................... 120 100

(28) An application for approval 
of a motor vehicle rental con­
tract. 49 CFR 1057.41(d)......... 120 30

(29) A petition for exemption 
under 49 U.S.C. 11343(e)........ f . , 390 None

(30) [Reserved]
(31) [Reserved]
(32) [Reserved]

P a r t  IV: R a il -A p p l ic a t io n s  
f o r  O p e r a t in g  A u t h o r it y

(33) An application for a certifi­
cate authorizing the construc­
tion, extension, acquistion, or 
operation of lines of railroad. 
49 U.S.C. 10901........................ 6,170 700

(34) An application filed under 
49 U.S.C. 10910 Feeder Line 
Development Program.............. 1,810 300

(35) [Reserved]
(36) [Reserved]
(37) [Reserved]

Pa r t  V: R a il -Ap p l ic a t io n s  T ò  
D is c o n t in u e  T r a n s p o r t a ­
t io n  S e r v ic e s

(38) An application for authority 
to abandon all or a portion of 
a line of railroad or operation 
thereof filed by a railroad 
except Consolidated Rail 
Corporation................................ 1,620 700

(39) An application for authority 
to abandon all or a portion of 
a line of railroad or operation 
thereof filed by Consolidated 
Rail Corporation pursuant to 
the North East Rail Service 
Act................................................ 190 None

Type of proceedings Proposed
fees

Existing
fees

(40) A notice or petition to dis­
continue passenger train
service............ «......................... 6,170 650

(41) [Reserved]
(42) [Reserved]
(43) [Reserved]

P a r t  VI: R a il-A p p l ic a t io n s  T o  
E n t e r  Up o n  a  P a r t ic u l a r  
F in a n c ia l  T r a n s a c t io n  o r  
J o in t  Ar r a n g e m e n t

(44) An application for use of 
terminal facilities or other ap­
plication. 49 U.S.C. 11103....... *5,180 150

(45) An application for the pool­
ing or division of traffic. 49 
U.S.C. 11342............................. 3,570 100

(46) An application for two or 
more carrierè to consolidate 
or merge their properties or 
franchises or a part thereof, 
into one corporation for own­
ership, management, and op­
eration of the properties pre­
viously in separate owner­
ship:
(i) Major transaction.................. 100,000 700
(ii) Significant transaction......... 20,000 700
(Hi) Minor transaction................ 1,750 700
(iv) Exempt transaction............ 480 None
(v) Responsive application....... 1,750 None

(47) An application of a noncar­
rier to acquire control of two 
or more carriers through
ownership of stock or other­
wise. 49 U.S.C. 11343(a)(1): 
(i) Major transaction.................. 100,000 700
(ii) Significant transaction......... 20,000 700
(Hi) Minor transaction................ 1,750 700
(iv) Exempt transaction............ 480 None
(v) Responsive application....... 1,750 None

(48) An application to acquire 
trackage rights over, joint 
ownership in, or joint use of, 
any railroad lines owned and 
operated by any other carrier 
and terminals incidental 
thereto. 49 U.S.C. 11343:
(i) Major transaction.................. 100,000 700
(ii) Significant transaction......... 20,000 700
(iii) Minor transaction................ 1,750 700
(iv) Exempt transaction............ 480 None
(v) Responsive application....... 1,750 None

(49) An application of a carrier 
or carriers to purchase, 
lease, or contract to operate 
the properties of another, or 
to acquire control of another 
by purchase of stock or oth­
erwise:
(i) Major transaction.................. 100,000 700
(ii) Significant transaction......... 20,000 700
(iii) Minor transaction................ 1,750 700
(iv) Exempt transaction............ 480 None
(v) Responsive application....... 1,750 None

(50) An application for a deter­
mination of fact of competi­
tion. 49 U.S.C. 11321 (a)(2) 
or (b).................................... 20,000 , 100

(51) An application for approval 
of, or to amend a rail rate 
association agreement. 49 
U.S.C. 10706.............................. 18,890 300

(52) An application for authority 
to hold a position as officer 
or director. 49 U.S.C. 11322.... 50 10

(53) An application to issue se­
curities; an application to 
assume obligation or liability 
in respect to securities of an­
other; an application or peti­
tion for modification of an 
outstanding authorization, or 
an application for exemption 
for competitive bidding re­
quirements of Ex Parte No. 
158, 49 CFR 1175.10. 49 
U.S.C. 11301............................. *830 200
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Type of proceedings Proposed
fees

Existing
fees

(54) A petition for exemption 
(other than a rulemaking) 
filed by rail carriers. 49 
U.S.C. 10505............................ *530 None

(55) An application for forced 
sale of bankrupt railroad lines.. 300 300

(56) [Reserved]
(57) T Reserved]
(58) [Reserved]
(59) [Reserved]

Pa r t  Vll: O t h e r  Pr o c e e d in g s

(60) A complaint alleging un­
lawful rates or practices of 
earners........................................ *340 None

(61) A complaint seeking or a 
petition requesting institution 
of an investigation seeking 
the prescription of division of 
joint rates, fares or charges. 
49 U.S.C. 10705(f)(1)(A).......... *400 700

(62) A petition for waiver from 
Commission regulations........... *610 None

(63) A petition for declaratory 
order.................... ....................... *930

(64) A request for motor, water, 
or freight forwarder nation­
wide or regional general rate 
increases, including major 
rate restructures........................ *3,650

Protest to a general rate in-
crease.......................................... *180 None

(65) A petition to define or re­
define a commercial zone, or 
to remove the exemption ap­
plicable to commercial zone 
movements................................ 180 150

(66) A petition for exemption 
from filing tariffs by water 
and bus carriers........................ 110 None

(67) An application for shipper 
antitrust immunity. 49 U.S.C. 
10706(a)(5)(A)........................... 1,970 None

(68) Petition for review of state 
regulations of intrastate rates, 
rules or practices filed by in­
terstate rail carriers. 49 
U.S.C. 11501............................. 500 None

(69) Petition for review of state 
regulations of intrastate rates, 
rules or practices Filed by in­
terstate bus carriers. 49 
U.S.C. 11501.............................. 500 None

(70) Commission verification of 
the quarterly index applicable
to rail rate increases................. 1,330 None

(71) Request for suspension or 
investigation of tariff matter..... 29 None

(72) An application for authority 
to establish released value 
rates or ratings under 49 
U.S.C. 10730 except that no »
fee will be assessed for ap­
plications seeking such au­
thority in connection with re­
duced rates established to 
relieve distress caused by 
drought or other calamitous 
visitation..................................... 330 200

(73) An application for special 
permission for short notice or 
the waiver of other tariff pub­
lishing requirements.................. 30 20

(74), The filing of tariff and rate 
schedules including supple­
ments........................................... * *8 None

(75) Special docket application 
from rail and water carriers..... M 0 None

(76) Informal complaint about 
rate application................... ' ..... 160 None

(77) An application for original 
qualification as an insurer, 
surety or self-insurer................. »65 65

(78) A service fee for insurer, 
surety or self-insurer accept­
ed certificate of insurance or 
surety bond. The fee is 
based on a formula of $10
per accepted certificate of in- 

. surance or surety bond as 
indication of ICC insurance 
activity. (There is a $50 
annual minimum)....................... 8 10 10

Type of proceedings Proposed
fees

Existing
fees

(79) A petition for waiver of any 
provision of the lease and
interchange regulations. 49 
CFR Part 1057................ - ........ 230 35

(80) A petition for reinstatement 
of revoked- operating authori­
ty ..................... - ............... - ........ 30 60

(81) Acceptance of filings of 
designated agents for service 
of process.................................. 8 8 None

(82) Request for informal inter­
pretations from the Office of 
Compliance and Consumer 
Assistance.......... ........................ 200 None

(83) Petition for reinstatement 
of a dismissed operating 
rights application....................... 150 None

(84) Filing of documents for re­
cordation. 49 U.S.C. 11303 
and 49 CFR 1177.3(c).............. 8 10 7 50

(85) Valuations of railroad lines 
in conjunction with purchase 
offers in abandonment pro­
ceedings..................................... 770 None

(86) Informal opinions about 
rate applications........................ 60 None

(87) [Reserved]
(88) [Reserved]
(89) [Reserved]
(90) [Reserved]
(91) [Reserved]
(92) [Reserved]
(93) [Reserved]
(94) [Reserved]
(95) [Reserved]

P a r t  VHI: S e r v ic e s

(96) Messenger delivery of de­
cisions to a railroad carrier’s
Washington, DC agent............. »7 None

(97) Request for service list for 
proceedings................................ •5 None

(98) Requests to be added to 
the service list of a proceed­
ing by a non-party..................... io  2 None

(99) Requests for copies of the 
one-percent carload waybill 
sample......................................... 80 None

(100) Verification of surcharge 
level pursuant to Ex Parte 
No. 389, Procedures for Re­
questing Rail Variable Cost & 
Revenue Determination for 
Joint Rates Subject to Sur­
charge or Cancellation......... .. »*10 None

(101) Diazo copies of public 
docket materials........................ »*.05 None

(102) Application fee for Inter­
state Commerce Commission 
Practitioners’ Exam.................... 50 50

1 Per series transmitted.
* Per letter of intent or disposition.
s Current fee retained due to changes made in Ex Parte 

MC-5 (Sub-No. 2) and Ex Parte No. 159 (Sub-No. 1) (eff. 1/ 
13/84). Will be reviewed when fee schedule is updated. 

4 Per accepted certificate.
* Per filing.
8 Per document.
7 For primary document 10 for secondary document
* Per delivery.
* Per list
10 Per request.
»» Per movement
** Per copy with a .25 minimum.

(3) Section 1002.3 would be added to 
read as follows:

§ 1002.3 Updating user fees.

(a) Update. Each fee established in 
this part shall be updated in accordance 
with this section annually.

(b) Publication and effective dates. 
Updated fees shall be published in the 
Federal Register and shall become 
effective 30 days after publication.

(c) Payment of fees. Any person 
submitting a filing for which a fee is

established shall pay the fee in effect at 
the time of the filing.

(d) Method of updating fees. Each fee 
shall be updated by updating the cost 
components comprising the fee. Cost 
components shall be update as follows:

(1) Direct labor costs shall be updated 
by multiplying base level direct labor 
costs by percentage changes in average 
wages and salaries of Commission 
employees. Base level direct labor costs 
are direct labor costs determined by the 
Commission’s F Y 1983-84 User Fee Cost 
Study. The base period for measuring 
changes shall be April 1984.

(2) Governmental overhead costs shall 
be updated by multiplying updated 
direct labor costs by estimated 
employee fringe benefits and other wage 
related governmental cost contributions. 
Estimates of these benefits and 
contributions are currently published by 
the Office of Management and Budget in 
OMB Circular A-76.

(3) General and administrative costs 
and operational overhead shall be 
updated by multiplying updated direct 
labor and governmental overhead costs 
by the sum of base level Operations 
overhead and current Commission 
general and administrative percentage 
costs. Ease level operations overhead 
are those percentage costs determined 
by the Commission’s FY 1983-84 User 
Fee Cost Study. Current Commission 
general and administrative percentage 
costs shall be deteremined by dividing 
budgeted Commission general and 
administrative costs for the current 
fiscal year by total budgeted agency 
expenses for the current fiscal year.

(4) Other costs shall be updated by 
multiplying base level other costs by 
percentage changes in thè consumer 
price index. Base level other costs are 
other costs determined by the 
Commission’s FY 1983-84 User Fee Cost 
Study. The base period for measuring 
changes shall be April 1984.

(e) Rounding of updated fees. Updated 
fees shall be rounded down to the 
nearest ten dollar increment, except fees 
of less than $30 will be rounded down to 
the nearest $1.00. (This rounding 
procedure excludes copying, printing 
and search fees).

PART 1011— COMMISSION 
ORGANIZATION; DELEGATIONS OF 
AUTHORITY

(4) in § 1011.8, a new paragraph (b) 
would be added to read as follows:

§ 1011.8 Delegation of Authority by the 
Interstate Com m erce Commission to 
Specific Bureaus and Offices of the 
Commission.
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(b) Office of the Secretary. Authority 
to waive filing fees set forth in 49 CFR 
1002.2(f) will be delegated to the 
Secretary of the Commission, to be 
exercised in consultation with involved 
offices.

PART 1152— ABANDONMENT AND 
DISCONTINUANCE OF RAIL LINES 
AND RAIL TRANSPORTATION UNDER 
49 U.S.C. 10903

(5) In § 1152.23, paragraph (e) would 
be revised to read as follows:

§ 1152.23 Summary application.
*  *  *  *  *

(e) A check or money order payable to 
the Interstate Commerce Commission 
must be submitted with the application 
to cover the applicable filing fee.

PART 1177.3— RECORDATION OF 
DOCUMENTS

In§ 1177.3 paragraph (c) would be 
revised to read as follows:

§1177.3 Requirements for submission.

* * * * *

(c) Be accompanied by a fee in the 
appropriate amount. The filing fee for 
either a primary or secondary document 
is $10 per document. However, 
assignments which are executed prior to 
the filing of the primary document and 
which are submitted concurrently will 
be treated along with the primary 
document as one for fee purposes and 
will be assessed only one $10 fee. A 
lease and agreement (Philadelphia Plan) 
shall be similarly treated. 
* * * * *

PART 1180— RAILROAD ACQUISITION, 
CONTROL, MERGER,
CONSOLIDATION PROJECT, 
TRACKAGE RIGHTS, AND LEASE 
PROCEDURES

(7) In § 1180.4, paragraph (c)(1) would 
be revised to read as follows:

§1180.4 Procedures. 
* * * * *

(c) Application. (1) The filing fee to 
file a primary application with the 
Commission under these procedures is 
set forth at 49 CFR 1002.2(f) (46-49). 
There is no filing fee for a directly 
related application filed by the party 
that filed the primary application. The 
fee for a directly related or responsive 
application filed by another party is 
$1,620. For a finance-related exemption 
filed by any party the fee is $480.
* * * * *

PART 1182— MOTOR CARRIER 
APPLICATIONS TO  CONSOLIDATE, 
MERGE, OR ACQUIRE CONTROL 
UNDER 49 U.S.C. 11343-11344

§1182.1 [am endedl

(8) In § 1182.1, paragraph (b) would be 
amended by revising the amount “$700” 
in the third sentence to read “$1,750.

Appendix B—Cost Report—Filing and 
Service Fees

Cost Analyses
The following analyses provides the 

primary information base used to 
determine the cost data applicable to 
the filing, service fees and other items 
under consideration in the User Fee 
Study. Procedures utilized in the 
performance of the thirteen (13) week 
time and motion study are available 
upon request. Special studies and 
interviews were conducted to develop 
cost information on those items which 
did not appear during the course of the 
time and motion study or where 
unrepresentative cost study results 
could be quickly adjusted to produce a 
more accuate estimate. Explanations 
regarding the cost treatment of each 
service, whether included in the study 
and/ or developed through special 
studies and interviews are outlined 
herein.

Average cost data associated with 
each service under consideration were 
constructed on the basis of the following 
cost considerations:

A. Direct Labor cost data per unit 
resulting from the time and motion study 
and/ or special studies and interviews.

B. Government Overhead Costs— 
Fringe benefits and other wage related 
governmental cost contributions as 
noted. (Source: Office of Management 
and Budget—OMB Circular A-76):
1. Leave and holidays: 20.0 percent

(Chapter IV, page 20)
2. Retirement and Disability: 20.4

percent (Chapter IV, page 23)
3. Health, Life Insurance and Social

Security: 5.9 percent (Chapter IV,
page 23)

4. Total: 46.3 percent (Applied to Direct
Cost)

C. Commission General and 
Administrative Costs including 
estimated operational overhead costs 
for those Offices and/or Bureaus 
included in the study amounts to 19.92 
percent. (See attachment 1)

D. Publication costs i.e., Federal 
Register and/or I.C.C. Register.

E. Total Cost (Sum of costs in A. 
through D.).

A post study audit of the cost items 
shown in this report reveal that certain 
cost items produce results that appear

unrepresentative of the average cost of 
handling these types of proceedings, i.e., 
unrepresentative samples and 
conservative estimates from staff 
interviews, and are questionable. A 
further review of these items will be 
made during the comment period in an 
effort to develop more representative 
cost information. The specific areas of 
concern are starred.

Cost Data
A  detailed account of the average cost 

per unit record based on the cost levels 
outlined in A. through D. above, will be 
made available on request. Titles used 
here may not be identical to titles used 
in the current 49 CFR Part 1002—Fees.
§ 1002.1

(a) Certificate of the Secretary.
Direct Labor Cost—$1.94.
Fully Distributed Cost—$3.39.
Current Fee—$2.50.

Discussion
Fee based on G M 15 @  5 minutes 

@$23.34=$1.94.
(b) Services involved in examination 

of tariffs and schedules for preparation 
of certified copies of tariffs or schedules 
or extracts therefrom.

Direct Labor Cost—$9.02.
Fully Distributed Cost—$15.82.
Current Fee—$7.00.

Discussion
Fee based on GS 7/5 level. ($9.02 per 

hour).
(c) Services involved in checking 

records to be certified to determine 
authenticity, the clerical work, etc., 
incidental thereto.

Direct Labor Cost—$6.51.
Fully Distributed Cost—$11.42.
Current Fee—$4.00.

Discussion
Fee based on GS 4/5 level. ($6.51 per 

hour)
(d) Electrostatic copies of Tariffs, 

Reports and other public documents.
Direct Labor Costs—$0.36.
Fully Distributed Cost—$0.64.
CuiTent Fee—$0.25.

Discussion
A special study was conducted and 

the cost results are based on the 
following:

Pages copied during fiscal year 1983 
(10/1/82 through 9/30/83) is 61,793.

(e) (1) The direct labor cost for 
professional staff time to fulfill a request 
for automated data processing service is 
estimated on the following:
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Fully
distribut­

ed

$10.09
28.08
46.41

Professional, GS 12, Step 5=16.01 per hour..........
Supervisory, GM 15, Step 5=26.45  per hour...........

(e)(2) The direct cost for computer 
time expended in data searches is 
estimated as follows:

$.18 cents per port minute— 
CompuServe System.

The cost is based on average 
computer port time charges of $11.00 per 
hour ($11.00 per hour+60 
minutes=$0,183 cents per minute).

(e) (3). Printing cost per page of 
computer generated data is estimated at 
$0.05 per page. Material cost for one reel 
of magnetic tape permanently retained 
by requestor is estimated at $25.00.

(f) Search and copying services, not 
considered public under the Freedom of 
Information Act.
Discussion

Estimates of direct labor costs 
applicable to the search and copy 
services relative to information sought 
under the Freedom of Information Act 
are outlined as follows:

(f)(1) The direct labor cost for clerical, 
professional and supervisory personnel, 
on a per hour basis, is estimated at the 
mid-level (Step 5) for each grade level in 
the October 1982 General Schedule 
Federal Pay Scales as follows:

Rate
GS grade per

hour

1  ....................................   $4.73
2  ....       5.15
3  ...........        5.81
4  ....................    6.51
5  .......... ...................................................! ........................  7.29
6  ....................................— ............................................. 8.12
7  ...............................   9.02
8  ................................................................      9.99
9  ........................«..............— .................... .'.................... 11.04
10 .. .........................................1............ 1........................... 12.16
11 ....... ............................................................................... 13.35
12 ......................................................................................  16.01
13 ............................................................................    19.03
14 ...........................................................................   22.49
15 ........   26.45

Estimates of average direct labor 
costs (Clerical grades 1 thru 6, 
Professional 7 thru 14 and Supervisory 
at GS 15) are as follows:

Clerical GS 4, Step 1=$5.75 per hour.
Professional GS 11, Step 1=$11.78 per 

hour.
Supervisory GS 15, Step 1=$23.34 per 

hour.
(f)(2) See (d) above.
(f)(3) See (e) above.
49 CFR Part 1002.2(f)—Schedule of 

Filing Fees.
l.*A n application for motor or water 

carrier operatihg or exemption authority, 
a certificate of registration or an

application for broker or freight 
forwarder authority.

Direct Labor Cost-r-$85.24 (unopposed 
applications).

Fully Distributed cost—$154.55 
(unopposed applications).

Direct Labor Cost $108.18 (protests).
Fully Distributed Cost—$193.16 

(protests).
Current Fee—$350.00.

Discussion
During the study period 2;777 

unopposed applications and 536 
opposed applications were observed. 
Direct labor cost was seen as $29.21 for 
each unopposed application and $24.51 
more for each opposed one. A review of 
the cost data indicated that staff time 
was substantially understated for both 
types of cases. The figures have, 
therefore, been recomputed by 
analyzing total staff hours dedicated to 
these applications. This produced costs 
as follows:

Unopposed—10,400 staff hours X 
average hourly rate from cost study of 
$15.57=direct labor cost of 
$161,928 -r 2,777 applications=$58.31 
direct labor cost per unit.

Opposed—4,160 staff hours X average 
hourly rate from cost study of 
$17.44=direct labor costs of 
$72,550-r-536 applications=$135.35 
direct labor cost per unit (opposed 
cases). Case, status records indicate that 
on the average, there are 1.5 protests per 
application.

In addition it is estimated that the 
review process of these applications 
requires an additional hour by three 
review board members amounting to 
$26.45. (GM 15/5 @26.45 at 20 
m inutesX3=one hour or $26.45). 
Moreover mail room handling is 
estimated at $0.48 (GS 4/1 @$5.75 per 
hour X 5 minutes=$0.48), resulting in 
additional direct labor costs per unit of 
$26.93.

Unopposed direct labor cost $58.31 +  
$26.93=$85.24.

Opposed direct labor cost 
$135.35+$26.93=$162.28+1.5=$108.18.

Publication costs ICC Register are 
estimated to be $5.00.

2. A fitness only application for motor 
common carrier authority under 
10922(b)(4)(E) or motor contract 
authority under 10923(b)(5)(A) to 
transport food and related products.

Direct Labor Cost—$15.21.
Fully Distributed Cost—$31.68.
Current Fee—$150.00.

Discussion
During the study period a total of 78 

applications were observed resulting in 
direct labor costs per unit of $15.21.

Publication costs in the ICC Register 
are estimated at $5.00.

3. A petition to interpret or clarify an 
operating authority under 49 CFR 
1160.54.

Direct Labor Cost—$52.03.
Fully Distributed Cost—$96.28.
Current Fee—$200.00.

Discussion
During the study period no petitions 

were observed. A review of the 
processing functions required to produce 
this service indicates that handling of 
these petitions is comparable to 
processing restriction removals. 
Therefore, we are estimating the direct 
labor costs based on restriction 
removals (Item 6) of $52.03.

Publication Costs I.C.C. Register are 
estimated to be $5.00.

Durint the final data input of 
outstanding abstracts one application 
was observed resulting in direct Igbor 
costs of $82.00 and fully distributed 
costs amounting to $148.86.

4. A request seeking the modification 
of operating authority only to the extent 
of making a ministerial correction, a 
change in the name of a shipper or 
owner of a plant-site, or the change of a 
highway name or number.

Direct Labor Cost—$15.21.
Fully Distributed Cost—$27,21.
Current Fee—None.

Discussion
During the study period there were no 

requests observed. A review of the 
procedures involved in handling these 
requests, by the appropriate personnel, 
indicates that the processing time is 
comparable to fitness only applications 
(Item 2 abve). It is recommended that 
fitness only direct costs of $15.21 be 
used to develop the cost base for these 
requests. „

This item is not published.
5. A petition to renew authority to 

transport explosives under Section 
10922 or 10923.

Direct Labor Cost—$70.72.
Fully Distributed Cost—$124.07.
Current Fee—$5.00.

Discussion
During the study period there were no 

petitions observed. A review of the 
procedures involved in handling the 
above petitions, by appropriate section 
personnel, indicates the following direct 
labor cost estimates:

Clerical 8 hours (GS 8/8—$8.84 per 
hour=$70.72.

This item is not published.
6. An application to remove restriction 

or broaden unduly narrow authority 
under 49 CFR 1109.
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Direct Labor Cost—$52.03.
Fully Distributed Cost—$96.28.
Current Fee—$350.00.

Discussion

During the study period a total of 29 
applications were observed, resulting in 
direct labor costs per unit of $52.03.

Publication costs in the I.C.C Register 
are estimated at $5.00.

7. An application for authority to 
diviate from authorized regular route, 49 
CFR § 1042.

Direct Labor Cost—$49.85.
Fully Distributed Cost—$92.46.
Current Fee—$15.00.

Discussion

During the study period there were no 
applications filed. A review of the 
procedures involved in handling these 
types of applications, by the appropriate 
p’ersonnel, indicates the follow direct 
labor cost estimates:

Clerical—3 hours (GS 4/7)—$6.89 per hr..................... $20.67
Professional—2 hours (GS 12/2)—$14.59 per hr........  29.18

Total.......... i......................................................... 49.85

Publication costs in the ICC Register 
are estimated at $5.00.

8.* An application for motor carrier 
and water carrier temporary authority.

Motor—Direct Labor Cost—$38.01; 
Fully Distributed Cost—$71.69.

Water—Direct Labor Cost—$14.05; 
Fully Distributed Cost—$29.64.

Combined—Direct Labor Cost—
$37.94; Fully Distributed Cost—$71.57.

Protests—Direct Labor Cost—$14.95; 
Fully Distributed Cost—$26.23.

Current Fee—$60.00.

Discussion
During the study period a total of 

1,296 motor carrier and 8 water carrier 
applications were observed, resulting in 
direct labor cost (motor) $24.84 and 
(water)^14.05. Combined direct labor 
cost amounts to $24.77.

It was estimated by the filed staff that 
an additional 1,800 hours during the 
study period were spent in the 51 district 
offices throughout the six regions in 
handling these cases. Therefore, 
additional direct labor costs per unit of 
$13.17 are assigned, based on an 
average hourly rate calculated from the 
study data, by dividing direct labor 
dollars (motor) $32,187 by direct labor 
hours of 3,396=$9.48 per hour X 1,800 
hours=$17,064-r 1,296 
applications=$13.17.

Estimates applicable to the cost of 
handling protests are as follows:

GS 8/5—1 hour at $9.99 p.h...........  ...... ...................... $9.99
GS 14 (R.B. 3 members) at 5 min. per member = 1 5  

min at $19.84........................................ ................;......... 4.96

Total............................. ..................... ............14.95

Publication costs in the I.C.C. Register 
is estimated at $5.00.

9. and 10. Emergency temporary 
applications for motor carrier authority 
including an extension of the time 
period defined in 49 CFR 1162.1(b)(1).

ETA—Direct Labor Cost—$30.19;
Fully Distributed Cost—$52.97.

EXT—Direct Labor Cost—$7.12; Fully 
Distributed Cost—$12.50.

Current Fee—ETA—None;
Extension—$10.00.

Discussion
During the study period a total of 762 

emergency temporary applications were 
processed and 19 extensions were 
observed (all field offices), resulting in 
direct labor cost of $30.19 and $7.12.

This item is not published.
11. Requests for name changes of 

carrier, broker or freight forwarder.
Direct Labor Cost—$3.17.
Fully Distributed Cost—$5.56.
Current Fee—None.

Discussion
During the study period a total of 274 

records were observed resulting in 
direct labor cost per unit of $2.69. An 
additional $0.48 has been added for mail 
room handling based on the estimate 
shown in Item 1 above increasing direct 
labor costs per unit to $3.17.

12. A notice required by 49 U.S.C. 
10524(b) to engage in Compensated 
Intercorporate Hauling, including 
updates.

Direct Labor Cost—$3.10.
Fully Distributed Cost—$70.43.
Current Fee—$150.00.

Discussion
During the course of the study 16 

notices were observed resulting in a 
direct cost per unit of $1.55. Estimated 
costs, based on data reflected in 84 
below above of $1.55 are added, 
increasing direct labor cost per unit to 
$3.10.

Federal Register costs are estimated 
at $65.00 (l/2  column per notice).

13. Accepting, processing and 
publishing Agricultural Co-Op Filings.

Direct Labor Cost—$2.23.
Fully Distributed Cost—$68.91.
Current Fee—None.

Discussion
During the study period 6 filings were 

observed resulting in direct labor costs 
per unit of $1.75. An additional $0.48 
cents per unit has been added to cover

mail room handling resulting in direct 
labor costs per unit of $2.23.

Federal Register publication costs are 
estimated at $65.00 (l/2  column per 
notice).

14.-16. Reserved.
17. and 40. Notice of Petition to 

discontinue Train or Ferry Service. 
Section 13(a).

Direct Labor Cost—$3,445.89.
Fully Distributed Cost—$6,175.57.
Current Fee—$650.00.

Discussion
During the course of the study no 

notices of petitions were observed. A 
review of the processing requirements 
indicate that this service involves a 
considerable amount of time because of 
their complexity. A discussion with the 
appropriate personnel indicate the 
following estimated direct labor

Clerical—GS-5—15 hrs. @$6.43 per hr.....I..............  $96.45
Professional—GS-14—150 hrs. @$19.48 per hr......  2976.00
Supervisory—GM-15—16 hrs. @$23.34 per hr........  373.44

Total......... ........................................................ 3445.89

Publication costs—Federal Register is 
estimated at $130.00 (1 column).

18. A petition to discontinue motor 
carrier transportation of passengers in 
one state.

Direct Labor Cost—$1,030.50.
Fully Distributed Cost—$1,807.77.
Current Fee—$350.00.

Discussion
Although there were approximately 23 

petitions completed since April 1983, the 
responsible office did not include this 
item in the study. A review of the 
handling procedures, by the appropriate 
personnel, indicates the following direct 
labor cost estimates:

Clerical—10 hours (GS 4/6)—$6.70 per hr.............  $67.00
Professional—40 hours (GS 14/3)—$21.17 per

hr........................... .................'...................- ............... 846.80
Supervisory—20 hours (GM 15)—$23.34 per hr.  116.70

Total........................ ....................................... 1,030.50

No publications costs are assigned 
since petitions are not published.

19. Reserved.
20. and 45. An Application for the 

pooling or division of traffic. Section 
5(1).

Rail—Direct Labor Cost—$1,963.65; 
Fully Distributed Cost—$3,574.74. 
Motor—Direct Labor Cost—$416.68; 
Fully Distributed Cost—$735.18; 
Current Fee—$100.00.

Discussion
During the course of the study no 

applications, rail or motor, were 
observed. A review of the processing 
requirements with appropriate



6130 Federal Register /  Vol, 49, No. 34 /  Frid ay, Feb ru ary  17, 1984 /  Proposed Rules

personnel indicates the following 
estimated direct labor costs:

Rail Motor
Clerical—GS5 $6.43 per,

hr....................................  15 hrs $96.45 4 hrs $25.72
Professional—GS14

$19.48 per hr................  80 hrs 1,587.20 15 hrs 297.60
Supervisory—G M15

$23.34 per hr................  12 hrs 280.00 4 hrs 93.36

Total...................  $1,963.65 $416.68

Publication costs—Federal Register 
(Rail) estimated at $130.00 (1 column); 
I.C.C. Register (Motor) estimated at 
$4.00.

21.* and 46.1 An application of two or 
more carriers to consolidate or merge 
their properties or franchises, or any 
part thereof, into one corporation for the 
ownership, management and operation 
of the properties therefore in separate 
ownership.

Rail—Direct Labor Cost—Various— 
See below.

Fully Distributed Cost—Various—See 
below.

Motor—Direct Labor Cost—$400.32.
Fully Distributed Cost—$832.23.
Current Fee—$700.00.

Discussion
During the course of the study there 

were no rail or motor applications 
observed.

A review of the rail processing 
requirements, with appropriate 
personnel, indicates that these 
applications are segregated into four 
major categories prior to processing and 
the respective estimates for each 
category are shown as follows:

Major Significant

Cler.—GS5 $6.43 
per hr..................... 1.000 hrs $6,430 

10,000 hrs 198,400

1.000 hrs 23,340

200 hrs $1,286 

2,000 hrs 39,680 

200 hrs 4,668

Prof.—GS14
$19.84 per hr.......

Sup.—GM15 
$23.34 per hr.......

228,170 45,634

Minor Exempt

6 hrs $39 
40 hrs 794 

4 hrs 93

3 hrs $19 
8 hrs 159 

1 hr 23Sup. GM15 $23.34 per hr................

Totals................................... 925 201

Fully Distributed Cost—Major 
$400,220.06; Significant 80,044.01; Minor 
1,753.73; Exempt 483.27.

A review of the motor processing 
requirements, with appropriate

1 Further studies will be conducted on motor 
carrier costs to determine whether the costs are 
associated with standard applications or exemption 
petitions.

personnel, indicate the following 
estimated direct labor costs:

Clerical—GS5—2 hrs.......................................... $6.43 $12.86
Professional—GS14—16 hrs............................  19.84 317.44
Supervisory—GM 15—3 hrs.......... ..................... 23.34 70.02

Total................... ................................... 400.32

Publication Costs (Rail) and (Motor) 
Federal Register are estim ated at $130.00

22 . * and 1 47 An application of a non- 
carrier to acquire control of two or more 
carriers through ownership of stock or 
otherwise.

Rail—Direct Labor Cost—See Item 21; 
Fully Distributed Cost—see item 21;

Motor—Direct Labor Cost— $400.43; 
Fully Distributed Cost— $832.23; Current 
Fee—$700.00.

Rail—See Discussion in Item 21, for 
cost estimates applicable to this service.

Motor—See Discussion in Item 21, for 
cost estimates applicable to this service.

23 . * and 1 49. An Application of a 
carrier or carriers to purchase, lease or 
con tract to operate the properties of 
another, or to acquire control of another 
by purchase of stock or otherwise.

Rail—Direct Labor Cost—See Item 21; 
Fully Distributed Cost—See item 21.

M otor— Direct Labor Cost— $284.72; 
Fully Distributed Cost— $629.53; Current 
Fee— $700.00.

Discussion
Rail—See Discussion in Item 21, for 

cost estimates applicable to this service. 
During the study period 2 rail 
applications were observed resulting in 
direct labor costs of $437.71 and fully 
distributed cost of $897.93

Motor—During the study period 20 
applications were observed resulting in 
direct labor costs of $284.72.

Publication costs in the Federal 
Register are estim ated at $130.00

24. and 51. An application for 
approval of, or to amend a rate  
association agreem fnt. Section 5(a).

Rail Motor
Direct Labor Cost.......................  $10,698.01 $3,983.36
Fully Distributed Cost.................  18,898.91 7,118.53
Current Fee— $300.00

Discussion
During the course of the 13-week  

study period no current rate bureau  
agreem ent applications could be 
usefully monitored for an e x a ct cost 
study. H owever, a review  of the 
procecedures utilized in the preparation  
of these applications, with the 
appropriate personnel, indicate the 
following actual handling time and 
direct labor costs considerations:

Rail Motor
Cler. GS4/9—8hrs. $7.27.................
Prof. GS14—602 hrs. ($19.84

$58.16 $58.16

p.h.) $11,943.68...............................
GM 15—320 hrs. ($23.34 p.h.) =  

$7,468.80 ($11,943.68+
7,468.80) =  19,412.48 +  2 .............

GS14/2—180 ($20.51 p.h.)= 
Supv. GM/15—40 hrs. ($23.34

9,706.25 ..

P-h.)................................................... 933.60 3,691.80
GM/15—10 hrs. (23.34 p.h.)............. 233.40

Total..................................... 10,698.01 3,983.36

Publication costs in the Federal 
Register are estimated at $130.00 (1 
column).

1 25.* An application for temporary 
authority to operate a motor or water 
carrier.

Direct Labor Cost—$75.59.
Fully Distrubuted Cost—$137.61.
Current Fee—$60.00.

Discussion

During the study period a total of 15 
records were observed resulting in 
direct labor cost per unit of $75.69.

Publication cost I.C.C. Register is 
estimated at $5.00.

126.* An application for transfer or 
lease of a certificate or permit, including 
a certificate of registration, and a broker 
license or change of control of 
companies holding broker licenses.

Direct Labor Cost—$87.46.
Full Distributed Cost—$156.44.
Current Fee—$100.00

Discussion

During the study period a total of 202 
applications were observed, resulting in 
direct labor costs of $87.46.

Publication costs in the ICC Register 
are estimated at $3.00.

27. A petition to transfer a water 
carrier exemption to a successor.

Direct Labor Cost—$68.23.
Fully Distributed Cost—$124.73.
Current Fee—$100.00.

Discussion

During the study period no petitions 
were observed. A review of procedures 
involved in handling these petitions, by 
the appropriate personnel, indicates the 
following direct labor cost estimates:

Clerical—1 hr (GS 4/6)—$6.70 per hr..................... ...... $6.70
Professional—3 hrs (GS 14/2)—$20.51 per hr.............  61.53

Total...................................................................... 68.23

Publication costs in the ICC Register 
are estimated at $5.00.

28. An application for approval of a 
motor vehicle rental contract. [49 CFR 
1057.6(b)).

Direct Labor Cost—$68.11.
Fully Distributed Cost—$124.49. 
Current Fee—$30.00.
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Discussion
During the study period no 

applications were received, A review of 
the processing functions applicable to 
this item indicate the following direct 
labor cost estimates:

Clerical—(GS5)—30 minutes—$6.42..............................  $3.21
Professional—(GS12)—3 hours—14.12..........................  42.36
Professional—(GS13)—1 hour—16.70............................  16.70
Supervisory—(GM15)—15 minutes—23.34..................... 5.84

Total............................................ .......................... 68.11

Publication costs I.C.C. Register are 
estimated at $5.00.

29. Petitions for exemption from 
Commission regulations under 49 U.S.C. 
11343.

Direct Labor Cost—$224.27.
Fully Distributed Cost—$398.47.
Current Fee—None.

Discussion
During the study period 148 petitions 

were processed resulting in direct labor 
cost per unit of $116.98.

A post study audit revealed that of the 
148 petitions, 99 were tariff exemptions 
and 49 were associated with exemptions 
under 49 U.S.C. 11343. The direct labor 
unit costs were recalculated and are 
shown herein and in item 66 below.

The 49 petitions observed resulted in 
direct labor cost of $224.27.

Publication cost I.C.C. Register is 
estimated at $5.00.

30-32. Reserved.
33. An application for a certificate 

authorizing the construction, extension, 
acquisition or operation of lines of 
railroad.

Direct Labor Cost—$3,445.89.
Fully Distributed Cost—$6,175.57.
Current Fee—$700.00.

Discussion
During the study period 3 publications 

were observed resulting in direct labor 
costs per unit of $206.81. Federal 
Register costs are estimated at $100.00 
(% of 1 column).

It was determined in post study 
reviews that only a small portion of the 
direct labor costs were captured on this 
item, since the three applications were 
not completed during the study. A 
review of these applications, with 
appropriate personnel indicates that 
direct labor costs would be comparable 
to the direct labor cost estimates for 
Items 17 and 40 of $3,445.89 and fully 
distributed costs of $6,175.57.

34. An application filed under 49 
U.S.C. 10910, Feeder Line Development 
Program.

Direct Labor Cost—$979.60.
Fully Distributed Cost—$1,818.55.
Current Fee—$300.00.

Discussion
During the study period no 

applications were observed. A review of 
the processing functions required to 
provide the service were discussed with 
the appropriate personnel and findings 
indicate the following direct labor cost 
estimates:

Clerical—10 hrs (GS4/7)—$6.89.................. ................ $68.90
Professional—40 hrs (GS14/1)-r-$19.85......................  794.00
Supervisory—5 hrs (GM15)—$23.34........ ................... 116.70

Total............ ................. .................,...... 979.60

Publication Costs Federal Register are 
estimated at $100.00 (3/4 of 1 column).

35.-37. Reserved.
38. An application to abandon all or a 

portion of a line of railroad or the 
operation thereof.

Direct Labor Cost—$849.97.
Fully Distributed Cost—$1,621.22.
Current Fee—$700.00.

Discussion
During the course of the study 20 

applications were observed, resulting in 
direct costs per unit of $290.77.

Direct labor cost for providing 
environmental analyses is based on the 
following data:

Cler.—1,040 hrsx$8.12 per hr (GS 6/
5)=$8,445+102 anal.......... ................................. $82.79

Prof.—3,640 hrsx$13.35 per hr (GS 11/
5)=$48,594+102 anal..»....... ................................476.41

Total............... ..................................... 559.20

Federal Register cost is estimated at 
$130.00 (1 column).

Direct Labor and Fully Distributed 
Costs for opposed applications are as 
follows (10 applications): $1,452.78 
($893.58+$559.20) and $2,678.80.

39. Conrail Abandonment 
Proceedings.

Direct Labor Cost—$72.02.
Fully Distributed Cost—$191.32.
Current Fee—None.

Discussion
During the course of the study no 

applictions were observed. A review of 
the processing functions required to 
provide the service were discussed with 
the appropriate personnel. The findings 
indicate the following direct labor cost:

Clerical—3 hrs (GS4/7)—$6.89 per hr..... ............$20.67
Professional—2 hrs (GS14/1)—$19.84 per hr.... ........ 39.68
Supervisory—30 mia (GM15)—$23.34per hr..... 11.67

Total............. ..................................................... 72.02

Publication Costs in the Federal 
Register are estimated at $65.00 (1/2 of 
column).

40. (See Item 17).
41. -43. Reserved.
44. * An application for use of 

Terminal Facilities.

Direct Labor Cost—$2,882.84.
Fully Distributed Cost—$5,187.81. 
Current Fee—$150.00.

Discussion

During the course of the study no 
applications were observed. A review of 
the processing requirements with the 
appropriate personnel indicate the 
following estimated direct labor costs:

Clerical—GS 5—20 hrs.—$6.43 per hr........ ...........  $128.60
Professional—GS 14—120 hrs.—19.84 per hr.......  2,380.80
Supervisory—GM 15—16 hrs.—23.43 per hr..........  373.44

Total............. .................................................. 2,882.84

Publication costs—Federal Register is 
estimated at $130.00 (1 column).

45. (See Item 20.)
46. (See Item 21.)
47. (See Item 22.)
48. An application to acquire trackage 

rights over joint ownership in, or joint 
use of, any railroad lines owned and 
operated by any other carrier and 
terminals incidental thereto.

Direct Labor Cost—Various—See item
21.

Fully Distributed Cost—Various—See 
item 21.

Current Fee—$700.00.
Discussion

Rail—See Discussion in item 21 for 
cost estimates applicable to this service.

During the study one (1) application 
was observed resulting in direct labor 
cost of $184.06 and fully distributed cost 
of $452.92.

49. (See Item 23.)
50. An application for a determination 

of fact of competition.
Direct Labor Cost—$45,634.00.
Fully Distributed Cost—$80,044.01.
Current Fee—$100.00.

Discussion

During the course of the study no 
applications were observed. A review of 
the processing requirements, with 
appropriate personnel, indicate the 
following estimated cost considerations:

Clerical—GS5—$6.43—200 hrs...............................  $1,286.00
Professional—GS14—$19.84—2000 hrs................ 39,680.00
Supervisory—GM 15—$23.34—200 hrs...... 4,668.00

Total........ ;..... ............................ ...+............ 45,634.00

Publication costs in the Federal 
Register estimated at $130.00 (1 column).

51. (See Item 24.)
52. An application for authority to 

hold a position as Officer or Director.
Direct Labor Cost—$30.52.
Fully Distributed Cost—$53.54.
Current Fee—$10.00.



6132 Fed eral R egister /  Vol. 49, No. 34 / Friday, February 17, 1984 / Proposed Rules

Discussion
During the study period no 

applications were filed. A review of the 
processsing functions attributed to this 
item indicates that it takes less than one 
day to process. The cost base is 
estimate at 2 hours processing time, 
separated as follows: (Not applicable to 
motor carrier).

Clerical—GS5—$6.42—4 i mins ...... .......................... $4.82
Professional—GS14 —$1S 85—1 hr  ................ ........  19.85
Supervisory—GM15—$23.43—15 mins..........................  5.85

Total............. ............................................ ............ 30.52

This item is not published.
l,53. An application to issue securities; 

and application to assume obligation or 
liability in respect to securities of 
another; an application or petition for 
modification of an outstanding 
authorization; or an application for 
exemption from competitive bidding 
requirements of Ex Parte No. 158, 49 
CFR 1175.10.

Direct Labor Cost—$417.78.
Fully Distributed Cost—$832.96.
Current Fee—$200.00.

Discussion
During the study period 6 rail 

applications were processed resulting in 
direct labor costs of $417.78.

Publication cost Federal Register is 
estimated at $100.00 (% of 1 column).

No motor carrier jurisdiction on 
Securities.

54. ‘ Petitions for exemption under 49 
U.S.C. 10505.

Direct Labor Cost—$233.65.
Fully Distributed Cost—$539.92.
Current Fee—None.

Discussion
During the study period 55 petitions 

were observed resulting in a direct labor 
cost per unit of $233.65.

Publication costs in the Federal 
Register are estimated at $130.00 (1 
column).

55. An application for forced sale of 
bankrupt railroad lines.

No cost study was prepared for this 
item because it was established in Ex 
Parte No. 282 (Sub-No. 4a) Forced Sale 
Procedures for Bankrupt Railroad Lines, 
3671.C.C. 789.

56-59. Reserved.
60. ‘ Complaint cases based on 

unlawful rates or practices of carriers.
Direct Labor Cost—$195.54.
Fully Distributed Cost—$343.07.
Current Fee—None.

Discussion
During the study period 14 (13 Rail 

and 1 Motor) complaint cases were

1A similar question as is raised in footnote 1 for 
motor cases arises in this rail item.

observed. Direct Labor Costs (Rail) are 
$196.28 and (Motor) are $182.05. The 
weighted average direct labor for both 
modes is $195.54.

61. * A complaint seeking or a petition 
requesting institution of an investigation 
seeking the prescription of divisions of 
joint rates, fares or charges.

Direct Labor Cost—$154.26.
Fully Distributed Cost—$400.64.
Current Fee—$700.00.

Discussion
During the study period 1 complaint 

was observed resulting in direct labor 
costs of $154.26. A review of this item 
with Rail Section personnel indicates 
that these types of proceedings compare 
to major complaint cases. Estimates 
from appropriate personnel indicate that 
these types of compliants/petitions 
would produce direct labor costs in 
excess of $100,000,00.

Publication Costs—Federal Register 
are estimated at $130.00 (1 column).

62. * Petitions for waiver of 
Commission regulations.

Direct Labor Cost—$350.43.
Fully Distributed Cost—$614.81.
Current Fee—None.

Discussion
During the study period 6 rail and 2 

motor petitions were procesed, resulting 
in rail direct labor cost of $402.85 and 
Motor Direct Labor Cost of $191.52. The 
weighted average direct labor cost for 
both modes is $350.43.

63. ‘ Petitions for Declaratory Orders.
Direct Labor Cost—$416.32.
Fully Distributed Cost—$938.41.
Current Fee—None.

Discussion
During the study period 5 rail and 2 

motor petitions were observed, resulting 
in Direct Labor Cost (Rail) of $314.96 
and (Motor) of $668.52. The weighted 
average direct labor cost for both modes 
is $416.32.

Publication costs Federal Register are 
estimated at $208.00 (1 and Y2 colums)

3 *64. Requests for nationwide or 
regional motor, water or freight 
forwarder carrier general rate increases, 
including major rate restructures.

Direct Labor Cost—$2,085.09; Fully 
Distributed Cost—$3,658.14.

Direct Labor Cost—$107.55 (Protest); 
Fully Distributed Cost—$188.69 
(Protest).

Current Fee—None.
Discussion

During the study period a total of 8 
major motor general rate and rate

3 Water and freight forwarder will be costed 
during the comment period.

restructure cases were observed 
resulting in direct labor cost per unit of 
$2,085.09.

Estimates applicable to the cost of 
handling protests are as follows:

48 hours processing time X average 
hourly wage (cost study) of 
1 7 .9 3 = $ 8 6 0 .4 0 -r-8 cases= 1 0 7 .5 5  X l  
average protest per case=$107 .55 .

65. A petition to define or redefine a 
commercial zone, or to remove the 
exemption applicable to commercial 
zone movements and petition for 
individual determination of the exempt 
areas within which air cargo pickup and 
delivery service or transportation of air 
passengers may be performed.

Direct Labor Cost—$69.37.
Fully Distributed Cost—$186.71.
Current Fee—$150.00.

Discussion
During the course of the study no 

petitions were filed. A review of the 
processing functions, by the appropriate 
personnel, indicate that these petitions 
require approximately one-third more 
processing time than a restriction 
removal (Item 6). Therefore, we estimate 
direct labor costs to be $69.37 ($52.03 X  
1.33).

Publication costs in the the Federal 
Register are estimated at $65.00 [V2 of 
one column).

66. Petitions for exemption from filing 
tariffs by water and bus carriers.

Direct Labor Cost—$63.88.
Fully Distributed Cost—$117.07.
Current Fee—None.

Discussion
During the study period 99 petitions 

were observed resulting in direct labor 
costs per unit of $63.88.

Publication cost I.C.C. Register is 
estimated at $5.00.

67. Application—Shipper Antitrust 
Immunity.

Direct Labor Cost—$1,052.66.
Fully Distributed Cost—$1,976.82.
Current Fee—None.

Discussion
During the study period no 

applications were observed. A review of 
the processing functions necessary to 
provide this type of application, with the 
appropriate personnel, indicates the 
following direct labor cQst estimates:

Clerical—GS 4/6—8 hrs—$8.36..................... „............ $68.88
Professional—GS 14/2—45 hrs—$20.51 ..................... 820.40
Supervisory—GM 15—7 hrs—$23.34....... .................... 163.38

Publication Costs Federal Register are 
estimated at $130.00 (1 column)

68. Petition for review of State 
regulation of intrastate rates, rules or
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practices filed by interstate rail carriers 
pursuant to 49 U.S.C. 11501.

Direct Labor Cost—$2,071.68.
Fully Distributed Cost—$3,634.42. 
Current Fee—None.

Discussion
No petitions were captured during the 

study period. A review of the processing 
time, with appropriate personnel, 
indicates the following direct labor cost 
estimates:

Clerical—16 hours (GS 4/7)—$6.89 per hr.............  $110.24
Professional—60 hours (GS 14/1)—$19.85 per

hr.............. — ................................. 1,588.00
Supervisory—16 hours (GM 15)—$23.34 per hr.;... 373.44

Total....................... ........................................ 2.071.68

69. Petition for review of State 
regulation of Intrastate rates, rules or 
practices filed by interstate bus carriers 
pursuant to 49 U.S.C. 11501.

Direct Labor Cost—$875.93.
Fully Distributed Cost—$1,536.76.
Current Fee—None.

Discussion
A review with appropriate personnel, 

indicates that these petitions require 
approximately 85% of the processing 
time required to provide a 
discontinuance (Item 18). Therefore, the 
direct labor cost is established at 
$875.93. ($1,030.50 X 85%)

70. Vertification of Quarterly Index 
applicable to Rail Rate Increases.

Direct Labor Cost—$686.52.
Fully Distributed Cost—$1,334.45.
Current Fee—None.

Discussion
A review of the processing 

requirements used to verify and prepare 
the quarterly index indicates the 
following direct labor cost estimates.

Clerical—GS 5/5 4 hrs,—$7.28 per hr...... ....... ..........  $29.12
Prof.—GS 13/7 30 hrs.—$20.15 per hr.......................  604.50
Supr.—GM 15/5 2 hrs.—$26.45 per hr...... .................. 52.90

Total........!.... ...................................................... 686.52

Publication costs in the Federal 
Register is estimated at $130.00.

71. Requests for investigation or 
suspension of tariff matter.

Direct Labor Cost—$25.14.
Fully Distributed Cost—$29.41.
Current Fee—None.

Discussion
During the study period, no protests 

were reviewed. Processing time 
applicable to such requests produces the 
following direct labor cost.

GS 11—1 hr.—$11.78 per hr........................................... $11.78
GS 13—30 min.—$16.79 per hr....................................... 8.40
GS 14—15 min.—$19.84 per hr....................................... 4.96

Total............ ..................................................... 25.14

Fully distributed cost=44.11-(-average 
protest per filing of 1 .5 = adjusted fully 
distributed cost of $29.41.

72. An application for authority to 
establish released value rates or ratings.

Direct Labor Cost—$189.72.
Fully Distributed Cost—$334.85.
Current Fee—$200.00.

Discussion
No released rate applications were 

observed during the during the study 
period. A review of the processing time 
applicable to this item, by appropriate 
personnel, indicates the following direct 
cost based estimates:

Clerical— (GS 5)— 15 mins— $6.72  _____ __ ____  $1.68
Professional— (GS 11 )— 12 hrs— $11.78...... ........141.36
Supervisory— (GM 15)— 2 hrs— $23.34........ ................ 46.68

Total...-...,___ __________________________ 189.72

Publication costs I.C.C. Register is 
estimated at $2.00.

73. An application for special 
permission for short notice or the waiver 
of tariff publishing requirements.

Director Labor Cost—$19.03.
Fully Distributed Cost—$33.39.
Current Fee—$20.00.

Discussion
During the study period a total 3,664 

special permission applications were 
observed resulting in direct labor costs 
per unit of $19.03.

No publication cost is assigned since 
applications are not published.

4 74. Filing of tariffs and contracts, 
including supplements.

Direct Labor Cost—$4.92.
Fully Distributed Cost—$8.63.
Current Fee—None.

Discussion
Due to the magnitude of tariff filings it 

was determined that a special study be 
initiated to determine cost estimates for 
this service. The study was designed to 
recover the direct labor resource of the 
responsible section. First, it was 
determined that the monthly direct labor 
expenses for the section amounted to 
$75,650.00. This figure was determined 
by applying 147 average monthly staff 
hours to the hourly rate of each of the 49 
employees assigned to the Section. The 
147 average monthly hours were 
developed by reducing annual employee 
hours of 2,080 by 312 hours for annual 
and sick leave plus holidays (30 days 
Annual & Sick Leave & 9 Holidays) 
resulting in 1,760 productive hours-;-12 
months=147 average monthly 
productive hours.

4 During the comment period, we will undertake 
further studies costing specific tariff-related 
functions (e.g., filing vs. rejection).

Second, a one week study of 
teransmittal letters received was taken 
and resulting in 3,591 transmittal letters. 
The weekly transmittal count was 
reduced to a daily figure by dividing by 
7 days resulting in a daily count of 513. 
The 513 average daily count was 
expanded to a monthly figure by 30 days 
resulting in an estimated monthly 
transmittal count of 15,390 transmittals.

Lastly, direct labor costs per 
transmittal were then calculated by 
dividing the $75,650.00 monthly labor 
costs by 15,390 average monthly 
transmittals resulting in an average 
direct labor cost of $4.92 per transmittal.

75. Special docket application from 
rail and water carriers.

Direct Labor Cost—$22.90.
Fully Distributed Cost—$40.17.
Current Fee—None.

Discussion
During the study period a total of 153 

requests were observed resulting in 
direct labor costs per unit of $22.90.

5 76. Informal Rate Complaints.
Direct Labor Cost—$93.00.
Fully Distributed Cost—$163.16.
Current Fee—None.
During the study period a total of 17 

complaints were observed resulting in 
direct labor costs per unit of $93.00.

77. An application for original 
qualification as an insurer, surety or self 
insurer.

Direct Labor Cost—$404.45.
Fully Distributed Cost—$709.58.
Current Fee—$65.00.

Discussion
During the study period 2 applications 

were processed resulting in direct labor 
costs per unit of $404.45.

No publication costs are assigned 
since applications are not published.

78. Service fee for insurer, surety, or 
self insurer accepted certificate of 
insurance or surety bond.

Direct Labor Cost—$.0.50.
Fully Distributed Cost—$0.88.
Current Fee—Contract (During Study 

Period).

Discussion
During the study period a total of 

1,275 qualifications were observed 
resulting in direct labor costs of $0.50 
cents per qualification. The direct labor 
cost is in addition to the Contract Fee 
Schedule.

79. A petition for waiver of any 
provision of the lease and interchange 
regulations 49 CFR Part 1057.

Direct Labor Cost—$128.76.

* These items illustrate the manner in which 
functions overlap but costs differ.
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Fully Distributed Cost—$230.91.
Current Fee—$35.00.

Discussion
During the study period a total of 7 

petitions were observed resulting in 
direct labor cost per unit of $128.76.

Publication Costs ICC Register are 
estimated at $5.00.

80. A petition for reinstatement of 
revoked operating authority.

Direct Labor Cost—$21.11.
Fully Distributed Cost—$37.03.
Current Fee—$60.00.

Discussion
During the study period a total of 13 

petitions were observed resulting in 
direct labor costs per unit of $21.11.

This item is not published.
81. Acceptance of filing designating 

agents for service of process.
Direct Labor Cost—$4.94.
Fully Distributed Cost—$8.67.
Current Fee— None.

Discussion
During the study period a total of 50 

filings were processed resulting in a 
direct labor cost per unit of $4.94.

No publication costs are assigned 
since filings are not published.

82. Informal interpretations.
Direct Labor Cost—$115.28.
Fully Distributed Cost—$202.25.
Current Fee—None.

Discussion
During the study period a total of 24 

interpretations were processed resulting 
in direct labor costs per unit of $115.28. 
Initial GAO requested that we study 
informal interpretations on operating 
rights. It was determined at the outset 
that we should broaden this to include 
all informal interpretations processed by 
the OCCA staff.

No publication costs are assigned 
since interpretations are not published.

83. Reinstatement of dismissed 
applications.

Direct Labor Cost—$125.69.
Fully Distributed Cost—$220.51.
Current Fee—None.

Discussion
During the study period 11 motor 

applications were observed. Discussions 
with the Rail Section indicate that they 
do not process these types of 
applications. Direct Labor Costs are 
$125.69.

No publication costs are assigned 
since applications are not published.

84. Filing of any primary and 
secondary document as defined in 49 
CFR 1177.1(a) for recordation under 49 
CFR 11303 and 49 CFR 1116.3(c).

Direct Labor Cost—$6.00 and $5.63.

Fully Distributed Cost—$10.53 and 
$9.88.

Current Fee—$50.00—Primary;
$10.00—Secondary.

Discussion
During the study period a total of 286 

primary documents and 190 secondary 
documents were observed resulting in 
direct labor costs per unit of $4.45 and 
$4.08. In addition we have estimated 
other direct labor costs per unit of $0.48 
for mail room handling and $1.07 per 
unit for review by the application unit 
resulting in direct costs per unit of $6.00 
and $5.63. Cost data is based on the 
following: Mail Room G S -4 /l at $5.75 
per hour times 5 minutes=$0.48 and 
Application Unit G S -5 /l at $6.42 per 
hour times 10 minutes=$1.07.

85. Valuations of railroad lines in 
conjunction with purchase offers in 
abandonment proceedings.

Direct Labor Cost—$443.28.
Fully Distributed Cost—$777.71.
Current Fee—None.

Discussion
During the study no valuations were 

observed. A review of the process 
involved in providing a valuation 
indicates the following direct labor cost 
considerations:

Professional GS-13/4—@ 24 hours 
$18.47 per hr=$443.28.

All reports are machine generated 
therefore no clerical time is required.

5 86. Informal opinions about rate 
applications.

Direct Labor Cost—$39.80.
Fully Distributed Cost—$69.83.
Current Fee—None.

Discussion
During the study period a total of 457 

reviews were observed resulting in 
direct labor costs per unit of $39.80.

87.-95. Reserved.
96. Messenger delivery of decisions to 

a rail carrier’s Washington, D.C. agent.
Direct Labor Cost—$4.45.
Fully Distributed Cost—$7.81.
Current Fee—None.

Discussion
During the study period 577 decisions 

were observed resulting in a direct labor 
cost per unit delivered of $3.93. 
Additional estimates include recovery of 
Commission cost of $0.52 cents for 
messenger service to physically deliver 
the notices. The $0.52 cents is based on 
a contract cost of $3.13, to deliver 
multiple decisions to an agent, reduced 
by an estimate of 6 decisions per 
delivery. The total direct cost per unit is 
$4.45.

S Footnote.

97. Providing service lists for cases to 
the public upon request.

Direct Labor Cost—$3.08.
Fully Distributed Cost—$5.14.
Current Fee—None.

Discussion
During the study period 16 requests 

were observed resulting in direct labor 
costs per unit of $2.60. An additional 
$0.48 cents per unit has been added to 
cover mail room handling resulting in 
total direct labor costs per unit of $3.08.

98. Adding names of interested 
parties.

Direct Labor Cost—$1.42.
Fully Distributed Cost—$2.49.
Current Fee—None.

Discussion
Direct Labor costs applicable to this 

item were not captured during the study 
period. A review of the processing 
functions involved in providing the 
above service indicates that it takes a 
GS-7/3 approximately 10 minutes to 
perform the service. It is estimated that 
the direct labor cost per unit is $1.42 
($8.49 per hour at 10 minutes=$1.42).

99. Processing of requests for copies of 
one-percent carload waybill sample.

Direct Labor Cost—$46.64.
Fully Distributed Cost—$81.82.
Current Fee—None.

Discussion
During the study period 18 requests 

were observed resulting in direct labor 
cost per unit of $46.64.

No publication costs are assigned 
since requests are not published.
, 100. Verification of Surcharge levels 
pursuant to Ex Parte No. 389, Procedures 
for Requesting Rail Variable Cost and 
Revenue Determination for Joint Rates 
Subject to Surcharge or Cancellation.

Direct Labor Cost—$5.85 per 
movement.

Fully Distributed Cost—$10.27 per 
movement.

Current Fee—None.
Discussion

During the study period a total of 7 
movements were costed resulting in 
direct labor costs per movement of $5.85.

No publication cost is assigned since 
verfications are not published.

101. Requests for Diazo Copies of 
Microfilm documents.

Direct Labor Cost—$0.03.
Fully Distributed Cost—$0.05.
Current Fee—None.

Discussion
During the course of study 21,486 

diazo copies were observed resulting in 
direct labor costs per unit of $0.03.
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Items Eliminated From Consideration
—Reference assistance to the public. 
Direct Labor Cost—$0.73.
Fully Distributed Cost—$1.28.
Current Fee—None.

Discussion

During the study period 425 inquiries 
were observed resulting in direct labor 
cost per inquiry of $0.73.

—Life Analyses Studies—Railroads. 
Direct Labor Cost—None.
Fully Distributed Cost—None.
Current Fee—None.

Discussion

This service is no longer provided by 
the Depreciation Branch in the Bureau of 
Accounts, Section of Accounting and 
Reporting and was not studied. All 
Future Life Analyses Studies will be 
provided by the individual railroads 
based on depreciation rates set by the
I.C.C. Therefore, it is recommended that 
this item be eliminated from further 
consideration.

—Deliquent Filings—Annual Report. 
Direct Labor Cost—$1.20 and $3.68. 
Fully Distributed Cost—$2.11 and 

$6.46.
Current Fee—None.

Discussion
Annual Report filings are currently 

being processed by an independent 
contractor including the tracing of 
delinquent filings. The tracer letter cost 
to the Commission is $1.20 for the initial 
letter and $3.68 for a follow-up letter. It 
is noted that the I.C. Act, Section 11901 
provides for a fine of $500.00 for each 
violation, and $250.00 per day for each 
day the violation continues.

—Petitions for rulemaking.
Direct Labor Cost—$411.83.
Fully Distributed Cost—$930.34. 
Current Fee—None.

Discussion
During the study period 8 rail and no 

motor petitions were observed resulting 
in direct labor cost per unit of $411.83.

Attachment 1.—Outline of Computation 
of General and Administrative Cost—  
Commission and Departmental

A. Commission General and 
Administrative Costs—Based on Fiscal 
Year 1983 Budget and Fiscal 
Determinations.

1. Personnel Costs (Commissioners, Managing 
Director, General Counsel and Auditing
Costs).....................................................................  $5,000,000

2. Rent Communications and Utilities Cost.____  1,102,300
3. Printing and Reproduction Costs.............   30,200
4. Supplies and Materials....................   67,200

5. Furniture and Equipment.................................... 86,600
6. Leasehold Improvements................................... 8,300

Total..........................................................   $6,294,800

Total Agency Expenses FY 
1983=$69,000,000.

Commission G&A $6,294,800 -r FY 
1983 Expense $69,000,000 =  9.10 percent.

B. Operations overhead—Based on 
the relationship of Supervisory Direct 
Labor to total Direct Labor (Clerical, 
Professional and Supervisory) from the 
cost study.

Supervisory Direct Labor=$65,473.00.
Total Direct Labor=$362,875.00.
Supervisory direct labor -4- total direct 

labor =  18.04 percent.
It was determined that operations 

overhead should not be considered as 
being 100 percent related to projects 
under consideration in the fee study, 
since certain administrative functions 
would be associated with other 
Commission business. Therefore, 
operations overhead percent is 
estimated to be 60 percent leaving 40 
percent associated with other functions, 
or 10^2% (18.04% X 60%= 10.82%).

C. Commission General and 
Administrative=9.10 percent;
Operations Overhead=10.82 percent; 
Total 19.92 percent.
[FR Doc. 84-4161 Filed 2-18-84; 8:45 am]
BILLING CODE 7035-01-M
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This section of the FED ERA L REG ISTER  
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

List of Warehouses and Availability of 
List of Cancellations and/or 
Terminations

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Notice of Publication of List of 
Warehouses Licensed Under the U.S 
Warehouse Act and Availability of List 
of Cancellations and/or Terminations 
Occurring During Calendar Year 1983.

Notice is hereby given that the 
Agricultural Marketing Service has 
published a list of warehouses licensed 
under the U.S. Warehouse Act (7 U.S.C. 
241 et seq.) as of December 31,1983, as 
required by section 26 of that Act. Also 
available is a list of cancellations and/ 
or terminations that occurred during 
calendar year 1983. A copy of the list of 
warehouses as of December 31,1983, 
will be distributed to all licensed 
warehousemen. Other interested parties 
may obtain a copy of either list from: 
Mrs. Judy Fry, Warehouse Service 
Branch, Warehouse and Seed Division— 
AMS, U.S. Department of Argiculture, 
Room 2720-South Agriculture Bldg., 
Washington, D.C. 20250, PH: 202-447- 
3821.

Done at Washington, D.C., February 13, 
1984.
William T. Manley,
Deputy Administrator, Marketing Program 
Operations.
[FR Doc. 84-4367 Filed 2-16-84; 8:45 am]

BILUNG CODE 3410-02-M

Agricultural Stabilization and 
Conservation Service

Burley Tobacco; 1984-85 National 
Marketing Quota for Burley Tobacco
AGENCY: Agricultural Stabilization and

Conservation Service, Agriculture 
(USDA).
a c t i o n : Notice of Determination of 
1984-85 Marketing Quota.

SUMMARY: The purpose of this notice is 
to announce determinations with 
respect to the 1984 crop of burley 
tobacco in accordance with the 
Agricultural Adjustment Act of 1938, as 
amended. In addition to other 
determinations, the Secretary of 
Agriculture has determined that the 
1984-85 national marketing quota for 
burley tobacco shall be 583 million 
pounds. The Secretary is required by 
statute to announce the 1984-85 national 
marketing quota by February 1,1984. 
EFFECTIVE d a t e : February 1,1984.
FOR FURTHER INFORMATION CONTACT: 
Robert L  Tarczy, Agricultural 
Economist, Analysis Division, ASCS, 
Room 3736-South Building, P.O. Box 
2415, Washington, D.C. 20013 (202) 447- 
5187. The Final Regulatory Impact 
Analysis describing the options 
considered in developing this notice and 
the impact of implementing each option 
is available on request from Robert L. 
Tarczy.
SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation No. 1512-1 and 
has been classified "not major.” This 
action has been classified “not major” 
since implementation of these 
determinations will not result in: (1) An 
annual effect on the economy of $100 
million or more, (2) a major increase in 
costs or prices for consumers, individual 
industries, Federal, State or local 
governments, or geographical region, or
(3) significant adverse effects on 
competition, employment, investment, 
productivity, innovation, the 
environment, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.

The title and number of the Federal 
Assistance Program that this notice 
applies to are: Title—Commodity Loan 
and Purchases: Number 10.051, as set 
forth in the Catalog of Federal Domestic 
Assistance.

It has been determined that the 
Regulatory Flexibility Act is not

applicable to this notice since the 
Agricultural Stabilization and 
Conservation Service (ASCS) is not 
required by 5 U.S.C. 553 or any provision 
of law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this notice.

This notice of determination is issued 
in accordance with the Agricultural 
Adjustment Act of 1938, as amended 
(hereinafter referred to as the “Act”), in 
order to announce for the 1984-85 
marketing year for burley tobacco the 
following:

1. The amount of the reserve supply 
level;

2. The amount of the total supply:
3. The amount of the national 

marketing quota;
4. The national factor; and
5. The national reserve:
A. For establishing marketing quotas 

for new farms, and
B. For making corrections and 

adjusting inequities in marketing quotas 
old farms.

Marketing quotas on a poundage basis 
were proclaimed by the Secretary of 
Agriculture for burley tobacco for the 
1983-84,1984-85, and 1985-88 marketing 
years (see 48 FR 7228). Since at least 
one-third of the burley tobacco 
producers voting in a marketing quota 
referendum during the period February 
28 through March 3,1983, did not vote to 
disapprove marketing quotas, such 
marketing quota is in effect for the 1984- 
65 marketing year (see 48 FR 28303).

The determinations by the Secretary 
as set forth in this notice have been 
made on the basis of the latest available 
statistics of the Federal Government and 
after consideration of data, views, and 
recommendations received from burley 
tobacco producers and others pursuant 
to a Proposed Notice of Determination 
which was published on November 17, 
1983 (48 FR 52339).

Discussion of Comments

During the comment period, 16 written 
responses were received from 
producers, farm groups and a State 
Department of Agriculture. Five of the 8 
comments which made specific 
recommendations with respect to the 
size of the 1984-85 marketing quota 
recommended a 10 percent reduction in
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the quota, noting that supplies were 
excessive. One comment recommended 
at least a five percent reduction in quota 
and two other comments recommended 
that the 1984-85 marketing quota should 
be maintained at the same level as the 
1983-84 marketing quota. The other 8 
responses made no specific 
recommendations on the amount of the 
marketing quota.

A meeting was held in the burley 
tobacco producing area to give 
producers and others a further 
opportunity to express their views. Nine 
of the 10 persons in attendance who 
expressed views favored a 10 percent 
reduction in quota, while the other 
favored a 5 percent reduction in quota. 
All of these comments were based upon 
the existing excess supply of burley 
tobacco.

Section 319(c) of the Act provides, in 
part, that the national marketing quota 
which is determined for burley tobacco 
for any marketing year shall be the 
amount of burley tobacco which is 
produced in the United States which the 
Secretary estimates will be utilized 
domestically and will be exported 
during such marketing year, adjusted 
upward or downward in such amount as 
the Secretary, in his discretion, 
determines is desirable for the purpose 
of maintaining an adequate supply or for 
effecting an orderly reduction of 
supplies to the reserve supply level. Any 
such downward adjustment shall not 
exceed 10 percent of such estimated 
domestic utilization and exports. For 
each marketing year for which 
marketing quotas are in effect under 
section 319, the Secretary in his 
discretion may establish a reserve 
(hereinafter referred to as the "national 
reserve”) from the national marketing 
quota in an amount not in excess of 1 
percent of the national marketing quota. 
The national reserve is to be available 
for making corrections and adjusting 
inequities in farm marketing quotas and 
for establishing marketing quotas for 
new farms.

Section 319(e) of the Act provides, in 
part, that the farm marketing quota for 
the 1984-85 marketing year shall be 
determined by multiplying the previous 
year’s farm marketing quota by a 
national factor obtained by dividing the 
national marketing quota (less the 
national reserve) by the sum of the farm 
marketing quotas for the immediately 
preceding year for all farms for which 
burley tobacco marketing quotas will be 
determined for the 1984-85 marketing 
year. However, such national factor 
shall be not less than 90 percent.

Section 301(b)(14)(B) of the Act 
defines “reserve supply level” as the 
normal supply, plus 5 percent thereof, to

insure a supply adequate to meet 
domestic consumption and export needs 
in years of drought, flood, or other 
adverse conditions, as well as in years v 
of plenty.

The "normal supply” is defined in 
section 301 (b) (10)(B) of the Act as a 
normal year’s domestic consumption 
and exports, plus 175 percent of a 
normal year’s domestic use and 65 
percent of a normal year’s exports as an 
allowance for a normal year’s carryover.

A "normal year’s domestic 
consumption” is defined in section 
301(b)(ll)(B) of the Act as the average 
quantity produced and consumed in the 
United States during the 10 marketing 
years immediately preceding the 
marketing year in which the quota must 
be announced (1983-84), adjusted for 
current trends in such consumption.

A “normal year’s exports” is defined 
in section 301(b)(12) of the Act as the 
average quantity produced in the United 
States which was exported from the 
United States during the 10 marketing 
years immediately preceding the 
marketing year in which such exports 
are determined, adjusted for current 
trends in such exports.

The reserve supply level is 1,629 
million pounds, based on a normal 
year’s domestic consumption of 480 
million pounds and a normal year's 
exports of 140 million pounds. The 
average domestic usage for the past 10 
marketing years is 493 million pounds. 
Domestic use has trended downward in 
recent years. The 10-year average for 
exports is 112 million pounds. Exports 
have averaged 138 million pounds 
during the past 2 marketing years and 
are expected to continue their upward 
trend in the future as foreign 
manufacturers upgrade their blends. In 
view of these data and estimates, a 
reserve supply level of 1,629 million 
pounds has been determined to be 
reasonable.

The total supply for the 1983-84 
marketing year (carryover stocks as of 
October 1,1983 plus estimated 
marketings of the 1983 crop) is 1,822 
million pounds. This is 193 million 
pounds above the reserve supply level.

Total disappearance for the 1984-85 
marketing year is estimated at 585 
million pounds. While it would appear 
appropriate to establish a national 
marketing quota for the 1984-85 
marketing year at significantly less than 
estimated disappearance, section 319(e) 
of the Act provides that the sum of the 
farm marketing quotas for such 
marketing year cannot be less than 90 
percent of the farm marketing quotas for 
the previous marketing year. 
Accordingly, the national marketing 
quota for burley tobacco for the

marketing year beginning October 1,
1984 is determined to be 583 million 
pounds. The sum of the preliminary farm 
marketing quotas for farms eligible for 
the 1984-85 marketing year is 
646,585,555 pounds. A quota of 583 
million pounds, less a national reserve 
of 1,000,000 pounds, results in a national 
factor for burley tobacco for the 1984-85 
marketing year of 0.90.

Determinations 1984-85 Marketing Year
Accordingly, the following 

determinations have been made with 
respect to burley tobacco for the 
marketing year beginning October 1, 
1984:

(a) A national marketing quota of 583 
million pounds.

(b) A reserve supply level of 1,629 
million pounds.

(c) The national reserve of 1,000,000 
pounds.

(d) The national factor is 0.90.
(Secs. 301, 319, 375, 52 Stat. 38, as amended,
85 Stat. 23, 52 Stat. 66, as amended, 7 U.S.C. 
1301,1314e, 1375)

Signed at Washington, D.C. on February 13, 
1984.
John R. Block,
Secretary.
[FR Doc. 84-4366 Filed 2-16-84; 8:45 am]
BILLING CODE 3410-05-M

Fire-Cured (Type 21), Fire-Cured 
(Types 22-23), Dark Air-Cured, Virginia 
Sun-Cured, Cigar-Binder (Types 51 & 
52), and Cigar-Filler and Binder (Types 
42,43,44, 53,54 & 55) Tobaccos; 
1984-85 Marketing Quota and Acreage 
Allotments

AGENCY: Agricultural Stabilization and 
Conservation Service, USDA. 
a c t i o n : Notice of Determination of 
1984-85 Marketing Quota and Acreage 
Allotments.

SUMMARY: The purpose of this notice is 
to announce determinations with 
respect to the 1984 crops of fire-cured 
(type 21), fire-cured (types 22-23), dark 
air-cured, Virginia sun-cured, cigar- 
binder, and cigar filler and binder 
tobaccos. In addition to other 
determinations, USDA has declared 
national acreage allotments for the 
following kinds of tobaccos: fire-cured 
(type 21), 8,751 acres; fire-cured (types 
22-23), 24,737 acres; dark air-cured, 9,637 
acres; Virginia sun-cured, 1,227 acres; 
cigar binder (types 51 & 52), 1,974 acres; 
cigar-filler and binder (types 42-44 & 53- 
55), 11,593 acres.

Separate referenda for cigar-binder 
(types 51-52) and cigar-filler and binder 
(types 42-44; 53-55) tobaccos will be
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held during the period February 27- 
March 1, 1984, by mail to determine 
whether or not these producers favor 
quotas for the next three marketing 
years.
e f f e c t iv e  d a t e : February 1,1984.
FOR FURTHER INFORMATION CONTACT: 
Robert L. Tarczy, Agricultural 
Economist, Analysis Division, ASCS, 
Room 3736 South Building, P.O. Box 
2415, Washington, D.C. 20013, (202) 447- 
5187. The Final Regulatory Impact 
Analysis describing the options 
considered in developing this notice and 
the impact of implementing each option 
is available on request from Robert L. 
Tarczy.
SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation No. 1512-1 and 
has been classified “not major.” This 
action has been classified “not major" 
since implementation of these 
determinations will not result in: (1) An 
annual effect on the economy of $100 
million or more, (2) a major increase in 
costs or process for consumers, 
individual industries, Federal, State or 
local governments, or geographical 
region, or (3) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, the 
environment or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets.

The title and number of the Federal 
Assistance Program that this notice 
applies to are: Title—Commodity Loan 
and Purchases: Number 10.051, as set 
forth in the Catalog of Federal Domestic 
Assistance.

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since the 
Agricultural Stabilization and 
Conservation Service (ASCS) is not 
required by 5 U.S.C. 553 or any provision 
of law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this notice.

Under section 312(a) of the 
Agricultural Adjustment Act of 1938, as 
amended (hereinafter referred to as the 
“Act”), the Secretary is required to 
proclaim not later than February 1 of 
any marketing year with respect to any 
kind of tobacco, other than flue-cured 
tobacco, a national marketing quota for 
any kind of tobacco for each of the next 
3 marketing years if such marketing year 
is the last year of three consecutive 
years for which marketing quotas 
previously proclaimed will be in effect. 
Such is the case with respect to cigar- 
binder (types 51-52) and cigar-filler and

binder (types 42-44; 53-55) tobaccos.
The Act also requires the Secretary to 
announce the reserve supply level and 
the total supply of fire-cured (type 21), 
fire-cured (types 22-23), dark air-cured, 
Virginia sun-cured, cigar-binder, and 
cigar-filler and binder tobaccos for the 
marketing year beginning October 1, 
1983, and to announce for the 1984-85 
marketing year the amounts of the 
national marketing quotas, national 
acreage allotments, and national 
acreage factors for apportioning the 
national acreage allotments (less 
reserves) to old farms, and the amounts 
of the national reserves and parts 
thereof available for (a) new farms and 
(b) making corrections and adjusting 
inequities in old farm allotments for fire- 
cured (type 21), fire-cured (types 22-23), 
dark air-cured, Virginia sun-cured, cigar- 
binder, cigar-filler and binder tobaccos.

These determinations have been made 
on the basis of the latest available 
statistics of the Federal Government, 
and after consideration of data, views, 
and recommendations received from 
tobacco producers and others in 
response to a Proposed Notice of 
Determination which was published on 
November 17,1983 (48 FR 52340).

Pursuant to the provisions of section 
317(c) of the Act, it has been determined 
that acreage-poundage quotas will not 
be announced for the 1984-85 marketing 
year for any of these kinds of tobaccos 
since such quotas would not result in a 
more effective marketing quota program 
for such kinds of tobacco.

Discussion of Comments
Seventy-two written responses were 

received. A summary by kind of tobacco 
is as follows:

Fire-cured (type 21) tobacco: Four 
comments were received recommeding 
that quotas remain unchanged.

Virginia sun-cured (type 37) tobacco: 
Two comments were received 
recommending quotas remain 
unchanged.

Fire-cured (types 22-23) tobacco: 
Thirty-three comments were received. 
Comments were in two main categories 
with almost all growers recommending 
that quotas remain unchanged, and all 
dealers and manufacturers 
recommending that quotas be increased 
by as much as 20 percent.

Dark air-cured tobacco: Twenty-two 
comments were received. Comments 
were in two main categories with almost 
all growers recommending that quotas 
remain unchanged, and all dealers and 
manufacturers recommending that 
quotas be increased by as much as 20 
percent.

Cigar binder (types 51-52) tobacco: A 
total of six comments were received.

Five comments recommended no change 
in quota, while one recommended a 
substantial reduction.

Cigar-filler and binder (types 42-44; 
53-55) tobacco: Five comments were 
received. Three recommended that 
quotas remain unchanged, while two 
recommended that quotas be reduced 
from 10 to 15 percent.

There Was one comment which 
recommended that the referendum be 
held by mail ballot.

In addition to the written comments, a 
meeting was held to discuss quotas for 
Kentucky-Tennessee fire-cured and dark 
air-cured tobaccos. A combined total of 
28 comments were made. Of the 4 
comments that made a specific 
recommendation on fire-cured quotas, 
all stated that the quota should be 
increased between 17 and 20 percent. Of 
the 4 comments specifically on the dark 
air-cured quota, all recommendations 
called for an increase in quota of 
between 10 and 20 percent.

Statutory Provisions

Section 312(b) of the Act provides, in 
part, that the amount of the national 
marketing quotas is the total quantity of 
a kind of tobacco which may be 
marketed which will make available 
during such marketing year a supply of 
such tobacco equal to the reserve supply 
level. Since producers of these kinds of 
tobacco generally produce less than 
their respective national acreage 
allotments, it is determined that a larger 
quota would be necessary to make 
available production equal to the 
reserve supply level. The amount of the 
national marketing quota so announced 
may, not later than the following March 
1, be increased by not more than 20 
percent if the Secretary determines that 
such increase is necessary in order to 
meet market defnands or to avoid undue 
restriction of marketings in adjusting the 
total supply to the reserve supply level.
Definitions

Section 301(b)(14)(B) of the Act 
defines “reserve supply level” as the 
normal supply, plus 5 percent thereof, to 
insure a supply adequate to meet 
domestic consumption and export needs 
in years of drought, flood, or other 
adverse conditions, as well as in years 
of plenty. The “normal supply” is 
defined in section 301(b)(10)(B) of the 
Act as a normal year’s domestic use and 
65 percent of a normal year’s exports as 
an allowance for a normal year’s 
carryover. A “normal year’s domestic 
consumption” is defined in section 
301(b)(ll)(B) of the Act as the average 
quantity produced and consumed in the 
United States during the 10 marketing
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years immediately preceding the 
marketing year in which the quota must 
be announced (1983-84), adjusted for 
current trends in such consumption.

A "normal year's exports" is defined 
in section 301(b)(12) of the Act as the 
average quantity produced in and 
exported from the United States during 
the 10 marketing years immediately 
preceding the marketing year in which 
the quota must be announced (1983-84). 
adjusted for current trends in such 
exports.
Fire-Cured (Type 21) Tobacco

The yearly average quantity of fire- 
cured (type 21) tobacco produced in the 
United States which is estimated to 
have been consumed in the United . 
States during the 10 marketing years 
preceding the 1983-84 marketing year 
was approximately 2.0 million pounds. 
The average annual quantity of fire- 
cured (type 21) tobacco produced in the 
United States and exported from the 
United States during the 10 marketing 
years preceding the 1983-84 marketing 
year was 3.3 million pounds (farm sales 
weight basis). Domestic use has shown 
an upward trend, while exports have 
trended downward. Accordingly, a 
normal year's domestic consumption has 
been set at 3.2 million pounds while a 
normal year’s exports has been set at 3.0 
million pounds. Application of the 
formula prescibed by section 
301(b)(14)(B) of the Act results in a 
reserve supply level of 14.4 million 
pounds.

Manufacturers and dealers reported 
stocks of fire-cured (type 21) tobacco 
held on October 1,1983, of 10.3 million 
pounds. The 1983 fire-cured (type 21) 
tobacco crop is estimated to be 4.8 
million pounds. Therefore, the total 
supply of fire-cured (type 21) tobacco for 
the 1983-84 marketing year is 15.1 
million pounds. During the 1983-84 
marketing year, it is estimated that 
disappearance will total approximately 
4.5 million pounds. By deducting this 
disappearance from the total supply, a 
carryover of 10.6 million pounds for the 
1984r-85 marketing year is obtained.

The difference between the reserve 
supply level and the estimated carryover 
on October 1,1984 is 3.8 million pounds. 
This represents the quantity of fire- 
cured (type 21) tobacco which may be 
marketed which will make available 
during such marketing year a supply 
equal to the reserve supply level.
Because about 47 percent of the 
announced national marketing quotas 
during the past 5 marketing years has 
been produced, it is hereby determined 
that a national marketing quota of 8.0 
million pounds is necessary to make 
available production of 3.8 million

pounds. Increasing the quota by 20 
percent in accordance with section 
312(b) of the Act to 9.6 million pounds is 
necessary to avoid undue restriction of 
marketings. This results in the 1984-85 
national marketing quota of 9.6 million 
pounds.

In accordance with section 313(g) of 
the Act, the 1984-85 national marketing 
quota, divided by the 1979-83, 5-year 
national average yield of 1.097 pounds 
per acre, results in a 1984 national 
acreage allotment of 8.751.14 acres.

Pursuant to the provisions of section 
313(g) of the Act, a national acreage 
factor of 0.95 is determined by dividing 
the national acreage allotment, less a 
national reserve of 55.0 acres, by the 
total of 1984 preliminary farm acreage 
allotments. The preliminary farm 
coverage allotments reflect the factors 
specified in section 313(g) of the Act for 
apportioning the national acreage 
allotment, less the national reserve, to 
old farms.

Fire-Cured (Types 22 & 23) Tobacco
The yearly average quantity of fire- 

cured (types 22 & 23) tobacco produced 
in the United States which is estimated 
to have been consumed in the United 
States during the 10 years preceding the
1983- 84 marketing year was about 15.9 
million pounds. The average annual 
quantity of fire-cured (types 22 & 23) 
tobacco produced in the United States 
and exported during the 10 marketing 
years preceding the 1983-84 marketing 
year was 19.8 million pounds (farm-sales 
weight basis). Domestic use and exports 
have trended up recently. Accordingly, a 
normal year’s domestic consumption has 
been established at 18.1 million pounds 
and a normal year’s exports at 21.3 
million pounds. Application of the 
formula prescribed by section 
301(b)(14)(B) of the Act results in a 
reserve supply level of 89.1 million 
pounds.

Manufacturers and dealers reported 
stocks of fire-cured (types 22 & 23) 
tobacco on October 1,1983, of 68.7 
million pounds. The 1983 fire-cured 
(types 22 & 23) crop is estimated to be 
30.7 million puunds. Therefore, the total 
supply of fire-cured (types 22 & 23) 
tobacco for themarketing year 
beginning October 1,1983, is 99.4 million 
pounds. During the 1983-84 marketing 
year, it is estimated that disappearance 
will totally approximately 39.0 million 
pounds. By deducting this 
disappearance from the total supply, a 
carryover of 60.4 million pounds for the
1984- 85 marketing year is obtained.

The difference between the reserve
supply level and the estimated carryover 
on October 1,1984 is 28.7 million 
pounds. This represents the quantity of

fire-cured (types 22 & 23) tobacco which 
may be marketed which will make 
available during the 1984-85 marketing 
year a supply equal to the reserve 
supply level. Because about 81 percent 
of the announced national marketing 
quotas over the past 5 years has been 
produced, it is hereby determined that a 
national marketing quota for the 1984-85 
marketing year of 35.3 million pounds is 
necessary to make available production 
of 28.7 million pounds. In accordance 
with section 312(b) of the Act, it has 
been further determined that the 1984-85 
national marketing quota must be 
increased in order to avoid undue 
restriction of marketings. This results in 
a national marketing quota for the 1984- 
85 marketing year of 42.4 million 
pounds.

The national acreage allotment for the 
1984-85 marketing year is determined to 
be 24,737.46 acres. In accordance with 
section 313(g) of the Act, the national 
marketing quota for the 1984-85 
marketing year has been divided by the 
1979-83, 5-year national average yield of 
1,714 pounds per acre, to obtain a 
national acreage allotment of 24,737.46 
acres, for the 1984-85 marketing year.

Pursuant to the provisions of section 
313(g) of the Act, a national acreage 
factor of 1.10 is determined by dividing 
the national acreage allotment for the 
1984-85 marketing year less a national 
reserve of 130 acres, by the total of the 
1984 preliminary farm acreage 
allotments. The preliminary farm 
acreage allotments reflects the factors 
specified in section 313(g) of the Act for 
apportioning the national acreage 
allotment, less a reserve, to old farms.

Dark Air-Cured Tobacco
The yearly average quantity of dark 

air-cured tobacco produced in the 
United States which is estimated to 
have been consumed in the United 
States during the 10 years preceding the 
1984-84 marketing year was 
approximately 14.4 million pounds. The 
average annual quantity produced 
domestically and exported during this 
period was 2.2 million pounds (farm- 
sales weight basis). Exports have shown 
a downward trend while domestic use 
has been erratic. Accordingly, 15.7 
million pounds have been used as a 
normal year’s domestic consumption 
and 2.0 million pounds have been used 
as a normal year’s exports. Application 
of the formula required by section 
301(14)(B) of the Act results in a reserve 
supply level of 48.8 million pounds.

Manufacturers and dealers reported 
stocks of dark air-cured tobacco held on 
October 1,1983, of 42.3 million pounds. 
The 1983 dark air-cured crop is
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estimated to be 12.1 million pounds. 
Therefore, the total supply for the 
market-year beginning October 1,1983, 
is 54.4 million pounds. During the 1983- 
84 marketing year, it is estimated that 
disappearance will total approximately
16.0 million pounds. By deducting this 
disappearance from the total supply, a 
carryover of 38.4 million pounds for the 
1984-85 marketing year is obtained.

The difference between the reserve 
supply level and the estimated carryout 
on October 1,1984 is 10.4 million 
pounds. This represents the quantity of 
dark air-cured tobacco which may be 
marketed which will make available 
during such marketing year a supply 
equal to the reserve supply level. 
Because only about 77 percent of the 
announced national marketing quotas 
over*the past 5 years has been produced, 
it is hereby determined that a national 
marketing quota for the 1984-85 
marketing year of 13.5 million pounds is 
necessary to make available production 
of 10.4 million pounds. In accordance 
with section 312(b) of the Act, it has 
been further determined that the 1984-85 
marketing quota must be increased by 
20 percent to 16.2 million pounds.

In accordance with section 313(g) of 
the Act, the 1984-85 national marketing 
quota, divided by the 1979-83, 5-year 
national average yield of 1,681 pounds 
per acre, results in a national acreage 
allotment of 9,637.12 acres.

Pursuant to the provisions of section 
313(g) of the Act, a national acreage 
factor of 1.0 is determined by dividing 
the national acreage allotment, less a 
national reserve o f 45 acres, by the total 
of the 1984 preliminary farm acreage 
allotments. The preliminary farm 
acreage allotments reflect the factors 
specified in section 313(g) for 
apportioning the national acreage 
allotment, less the national reserve, to 
old farms.

Virginia Sun-Cured Tobacco
The yearly average quantity of 

Virginia sun-cured tobacco produced in 
the United States which is estimated to 
have been consumed in the United 
States during the 10 marketing years 
preceding the 1983-84 marketing year 
was approximately 730 thousand 
pounds. The average annual quantity 
produced in the United States and 
exported during the same period was 
approximately 170 thousand pounds 
(farm-sales weight basis). Both domestic 
use and exports have shown a 
downward trend. Accordingly, 549 
thousand pounds have been used as a 
normal year’s domestic consumption 
and 80 thousand pounds have been used 
as a normal year’s exports. Application 
of the formula prescribed by section

301(b)(14)(B) of the Act results in a 
reserve supply level of 1,724 thousand 
pounds.

Manufacturers and dealers reported 
stocks of Virginia sun-cured tobacco 
held on October 1, 1983, of 1,451 
thousand pounds. The 1983 Virginia sun- 
cured tobacco crop is estimated to be 
490 thousand pounds. Therefore, the 
total supply of Virginia sun-cured 
tobacco for the 1983-84 marketing year 
is 1,941 thousand pounds. During the 
1983-84 marketing year, it is estimated 
that disappearance will total 
approximately 800 thousand pounds. By 
deducting this disappearance from the 
total supply, a carryover of 1,141 
thousand pounds for the 1984-85 
marketing year is obtained.

The difference between the reserve 
supply level and the estimated carryover 
on October 1,1984 is 583 thousand 
pounds. This represents the quantity of 
Virginia sun-cured tobacco which may 
be marketed which will make available 
during such marketing year a supply 
equal to the reserve supply level. 
Because less than half of the announced 
national marketing quotas over the past 
5 years have been produced, it is hereby 
determined that a national marketing 
quota of 1,166 thousand pounds is 
necessary to make available production 
of 583 thousand pounds. Increasing the 
quota by 20 percent in accordance with 
section 312(b) of the Act to 1,399 
thousand pounds is necessary to avoid 
undue restriction of marketings. This 
results in a national marketing quota of 
1,399 thousand pounds.

In accordance with section 313(g) of 
the Act, the 1984-85 national marketing 
quota, divided by the 1979-83, 5-year 
national average yield of 1,140 pounds 
per acre, results in a 1984 national 
acreage allotment of 1,227.19 acres.

Pursuant to the provisions of section 
313(g) of the Act, a national acreage 
factor of 1.0 is determined by dividing 
the national acreage allotment, less a 
national reserve of 8.0 acres, by the total 
of the 1984 preliminary farm acreage 
allotments. The preliminary farm 
acreage allotments reflect the factors 
specified in section 313(g) of the Act for 
apportioning the national acreage 
allotment, less the national reserve, to 
old farms.

Cigar-Binder (Types 51 & 52) Tobacco
The yearly average quantity of cigar- 

binder (types 51 & 52) tobacco produced 
in the United States, which is estimated 
to have been consumed in the United 
States during the 10 years preceding the 
1983-84 marketing year, was 
approximately 2.6 million pounds. The 
average annual quantity of cigar-binder 
tobacco produced in the United States

and exported from the United States 
during the 10 marketing years preceding 
the 1983-84 marketing year was .1 
million pounds (farm-sales weight 
basis). Domestic use has shown an 
upward trend, while exports have 
fluctuated between .1 and .2 million 
pounds. Accordingly, 2.8 million pounds 
have been used as a normal year’s 
domestic consumption and .2 million 
pounds have been used as a normal 
year’s exports.

Application of the formula prescribed 
by section 301(b)(14)(B) of the Act 
results in a reserve supply level of 8.4 
million pounds.

Manufacturers and dealers reported 
stocks of cigar-binder tobacco held on 
October 1,1983 of 7.3 million pounds. 
The 1983 cigar-binder tobacco crop is 
estimated to be 2.7 million pounds. 
Therefore, the total supply of cigar- 
binder tobacco for the 1983-84 
marketing year is 10.0 million pounds. 
During the 1983-84 marketing year, it is 
estimated that disappearance will total 
about 3.0 million pounds. By deducting 
the estimated disappearance during the 
1983-84 marketing year from the total 
supply, a carryover of 7.0 million pounds 
at the beginning of the 1984-85 
marketing year is obtained.

The difference between the reserve 
supply level and the estimated carryover 
on October 1,1984 is 1.4 million pounds. 
This represents the quantity of cigar- 
binder tobacco which may be marketed 
which will make available during such 
marketing year a supply equal to the 
reserve supply level. Because about 47 
percent of the announced national 
marketing quotas over the past 5 years 
has been produced, it is hereby 
determined that a national marketing 
quota of 2.9 million pounds is necessary 
to make available production of 1.4 
million pounds. In accordance with 
section 312(b) of the Act, an increase in 
the computed quota by 20 percent to 3.5 
million pounds is necessary in order to 
avoid undue restriction of marketings. 
This results in a national marketing 
quota of 3.5 million pounds.

In accordance with section 313(g) of 
the Act, the 1984-85 national marketing 
qifota of 3.5 million pounds, divided by 
the 1979-83, 5-year national average 
yield of 1,773 pounds per acre, Results in 
a 1984 national acreage allotment of 
1,974.06 acres.

Pursuant to the provisions of Section 
313(g) of the Act, a national acreage 
factor of 0.808 is determined by dividing 
the national acreage allotment, less a 
national reserve of 19.7 acres, by the 
total of the 1984 preliminary farm 
acreage allotments. The preliminary 
farm acreage allotments reflect the
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factors specified in section 313(g) of the 
Act for apportioning the national 
allotment, less the national reserve, to 
old farms.

Cigar-Filler and Binder Tobacco
The yearly average quantity of cigar- 

filler and binder tobacco produced in 
the United States which is estimated to 
have been consumed in the United 
States during the 10 years preceding the 
1983-84 marketing year was 
approximately 23.2 million pounds. The 
average annual quantity of cigar-filler 
and binder tobacco produced in the 
United States and exported from the 
United States during the 10 marketing 
years preceding the 1983-84 marketing 
year was less than .1 million pounds. 
Domestic use is erratic, while exports 
are steady.

Accordingly, a normal year’s domestic 
consumption has been set at 26.7 million 
pounds while a normal year’s exports 
has been set at 0.05 million pounds. 
Application of the formula prescribed by 
section 301(b)(14)(B) the Act results in a 
reserve supply level of 77.2 million 
pounds.

Manufacturers and dealers report 
stocks of cigar-filler and binder tobacco 
held on October 1,1983 of 66.2 million 
pounds. The 1983 cigar-filler and binder 
crop is estimated to be 18.0 million 
pounds. Therefore, the total supply of 
cigar-filler and binder tobacco for the 
1983-84 marketing year is 84.2 million 
pounds. During the 1983-84 marketing 
year, it is estimated that disappearance 
will total about 21.0 million pounds. By 
deducting this disappearance from the 
total supply, a carryover of 63.2 million 
pounds at the beginning of the 1984-85 
marketing year is obtained.

The difference between the reserve 
supply level and the estimated carryover 
on October 1,1984 is 14.0 million 
pounds. This represents the quantity of 
cigar-filler and binder tobacco which 
may be marketed which will make 
available during such marketing year a 
supply equal to the reserve supply level. 
Because about 76 percent of the 
announced national marketing quotas 
over the past 5 years have been 
produced, it is hereby determined that 
the 1984-85 national marketing quota of 
18.5 million pounds is necessary to make 
available production of 14.0 million 
pounds. Increasing the quota by 20 
percent in accordance with section 
312(b) of the Act to 22.2 million pounds, 
is necessary to avoid undue restriction 
of marketings. This results in the 1984- 
85 national marketing quota of 22.2 
million pounds.

In accordance with section 313(g) of 
the Act, the 1984-85 national marketing 
quota of 22.2 million pounds, divided by

the 1979-83, 5-year national average 
yield of 1,915 pounds per acre, results in 
the 1984-85 national acreage allotments 
of 11,592.69 acres.

Pursuant to the provisions of section 
313(g), a national acreage factor of 0.90 
is determined by dividing the national 
acreage allotment, less a national 
reserve of 70 acres, by the total of the 
1984 preliminary farm acreage 
allotments. The preliminary farm 
acreage allotments reflect the factors 
specified in section 313(g) for 
apportioning the national acreage 
allotment, less the national reserve, to 
old farms.

Reasons for Immediate Implementation
Since section 312 of the Act requires 

that the amount of the national 
marketing quotas for the 1984-85 
marketing year for the minor kinds of 
tobacco be announced by February 1, 
1984, it is hereby determined that no 
further public rulemaking is required. 
Therefore, this notice shall become 
effective February 1,1984.

Determinations—Proclamations of 
National Marketing Quotas
1. Cigar-binder (Types 51-52)

Since the 1983-84 marketing year is 
the last of 3 consecutive years for which 
marketing quotas previously proclaimed 
will be in effect for cigar-binder (types 
51 & 52) tobacco, a national marketing 
quota for such kind of tobacco for each 
of the 3 marketing years beginning 
October 1,1984. October 1,1985, and 
October % 1986 is hereby proclaimed.

2. Cigar-filler and Binder (Types 42-44; 
53-55)

Since the 1983-84 marketing year is 
the last of 3 consecutive years for which 
marketing quotas previously proclaimed 
will be in effect for cigar-filler and 
binder (types 42-44; 53-55) tobacco, 
national marketing quota for such kind 
of tobacco for each of the 3 marketing 
years beginning October 1,1984,
October 1,1985, and October 1,1986 is 
hereby proclaimed.

Method and Period for Holding 
Referenda

It is hereby determined and 
announced that separate referenda of 
farmers engaged in 1983 production of 
cigar-binder (types 51 & 52) tobacco and 
1983 production of cigar-filler and binder 
(types 42-44; 53-55) will be conducted 
by mail ballot during the period 
February 27—March 1,1984 inclusive. If 
more than 66% percent of those voting 
favor quotas, then quotas will be in 
effect for the next three marketing years 
beginning October 1,1984.

Determinations 1984-85 Marketing Year
For cigar-binder (types 51 & 52) 

tobacco for the marketing year October 
1,1984:

(a) Reserve supply level. The reserve 
supply level for cigar-binder (types 51 & 
52) tobacco is 8.4 million pounds.

(b) Total supply. The total supply of 
cigar-binder (types 51 & 52) tobacco for 
the marketing year beginning October 1, 
1983 is 10.0 million pounds.

(c) Carryover. The estimated 
carryover of cigar-binder (types 51 & 52) 
tobacco for the marketing year 
beginning October 1,1984 is 7.0 million 
pounds.

(d) National marketing quota. The 
amount of cigar-binder (types 51 & 52) 
tobacco which will make available 
during the marketing year beginning 
October 1,1984 a supply equal to the 
reserve supply level of such tobacco is 
1.4 million pounds. Because producers 
have been producing about 47 percent of 
the announced national acreage 
allotment over the past 5 years, it is 
hereby determined that a national 
marketing quota of 2.9 million pounds is 
necessary to make available production 
of 1.4 million pounds. Accordingly, a 
national marketing quota of 2.9 million 
pounds is hereby announced. It is 
further determined, however, that a 
national marketing quota in the amount 
of 2.9 million pounds would result in 
undue restriction of marketings during 
the 1984-85 marketing year in adjusting 
the total supply to the reserve supply 
level. Accordingly, such amount is 
hereby increased by 20 percent. 
Therefore, the amount of the national 
marketing quota for cigar-binder (types 
51 & 52) tobacco in terms of the total 
quantity of such tobacco which may be 
marketed during the marketing year 
beginning October 1,1984, is 3.5 million 
pounds.

(e) National acreage allotment. The 
national acreage allotment is 1,974.06 
acres.

(f) National acreage factor. The 
national acreage factor for use in 
determining farm acreage allotments for 
the 1984-85 marketing year is 0.808.

(g) National reserve. The national 
acreage reserve is 19.7 acres of which
5.0 acres are made available for new 
farms, and 14.7 acres are for making 
corrections in adjusting inequities in old 
farm allotments.

For cigar-filler and binder (types 42- 
44, 53-55) tobacco for the marketing 
year October 1,1984:

(a) Reserve supply level. The reserve 
supply for cigar-filler and binder (types 
42^14, 53-55) tobacco is 77.2 million 
pounds.
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(b) Total supply. The total supply of 
cigar-filler and binder (types 42-44, 53- 
55) tobacco for the marketing year 
beginning October 1,1984 is 84.2 million 
pounds.

(c) Carryover. The estimated 
carryover of cigar-filler and binder 
(types 42-44, 53-55) tobacco for the 
marketing year beginning October 1,
1984 is 63.2 million pounds.

(d) National marketing quota. The 
amount of cigar-filler and binder (types 
42-44, 53-55) tobacco which will make 
available during the marketing year 
beginning October 1,1984, a supply 
equal to the reserve supply level of such 
tobacco is 14.0 million pounds. Because 
producers have been producing about 76 
percent of the announced national 
acreage allotment over the past 5 years, 
it is hereby determined that a national 
marketing quota of 18.5 million pounds 
is necessary to make available 
production of 14.0 million pounds. 
Accordingly, a national marketing quota 
of 18.5 million pounds is hereby 
announced. It is further determined, 
however, that a national marketing 
quota in the amount of 18.5 million 
pounds would result in undue restriction 
of marketings during the 1985-85 
marketing year in adjusting the total 
supply to the reserve supply level. 
Accordingly, such amount is hereby 
increased by 20 percent. Therefore, the 
amount of the the national marketing 
quota for cigar-filler and binder (types 
42-44; 53-55) tobacco in terms of the 
total quantity of such tobacco which 
may ber marketed during the marketing 
year beginning October 1,1984, is 22.2 
million pounds.

(e) National acreage allotment. The 
national acreage allotment is 11,592.69 
acres.

(f) National acreage factor. The 
national acreage factor for use in 
determining farm acreage allotments for 
the 1984-85 marketing year is 0.90.

(g) National reserve. The national 
acreage reserve is 70 acres, of which 65 
acres are made available for 1984 new 
farms, and 5 acres are made available 
for making corrections and adjusting 
inequities in old farm allotments.

For fire-cured (type 21) tobacco for the 
marketing year October 1,1984:

(a) Reserve supply level. The reserve 
supply level for fire-cured (type 21) 
tobacco is 14.4 million pounds.

(b) Total supply. The total supply of 
fire-cured (type 21) tobacco for the 
marketing year beginning October 1, 
1983, is 15.1 million pounds.

(c) Carryover. The estimated 
carryover of fire-cured (type 21) tobacco 
for the marketing year beginning 
October 1,1984, is 10.6 million pounds.

(d) National marketing quota. The 
amount of fire-cured (type 21) tobacco 
which will make available during the 
marketing year beginning October 1,
1984 a supply equal to the reserve 
supply level of such tobacco is 3.8 
million pounds. Because producers have 
been producing about 47 percent of the 
announced national marketing quota 
during the past 5 marketing years, a 
national marketing quota of 8.0 million 
pounds is hereby announced.

It is further determined, however, that 
a national marketing quota in the 
amount of 8.0 million pounds would 
result in undue restriction of marketings 
during the 1984-85 marketing year. 
Accordingly, such amount is hereby 
increased by 20 percent. Therefore, the 
amount of the national marketing quota 
for fire-cured (type 21) tobacco in terms 
of the total quantity of such tobacco 
which may be marketed during the 
marketing year beginning October 1,
1984 is 9.6 million pounds.

(e) National acreage allotment. The 
national acreage allotment is 8,751.14 
acres.

(f) National acreage factor. The 
national acreage factor for use in 
determining farm acreage allotments is 
.95.

(g) National reserve. The national 
acreage reserve is 55 acres, of which
15.0 acres are made available for 1984 
new farms, and 40.0 acres are made 
available for making corrections and 
adjusting inequities in old farms 
allotments.

For fire-cured (types 22 & 23) tobacco 
for the marketing year October 1,1984:

(a) Reserve supply level. The reserve 
supply level for fire-cured (types 22 &
23) tobacco is 89.1 million pounds.

(b) Total supply. The total supply of 
fire-cured (types 22 & 23) tobacco for the 
marketing year beginning October 1, 
1983, is 99.4 million pounds.

(c) Carryover. The estimated 
carryover of fire-cured (types 22 & 23) 
tobacco for the marketing year 
beginning October 1,1984, is 60.4 million 
pounds.

(d) National marketing quota. The 
amount of fire-cured (types 22 & 23) 
tobacco which will make available 
during the marketing year beginning 
October 1,1984, a supply equal to the 
reserve supply level of such tobacco is 
28.7 million pounds. Because producers 
have been producing about 81 percent of 
the announced national marketing quota 
during the past 5 marketing years, it is 
hereby determined that a national 
marketing quota for the 1984-85 
marketing year of 35.3 million pounds is 
necessary to make available production 
of 28.7 million pounds. Accordingly, the 
1984-85 national marketing quota of 35.3

million pounds is hereby announced. It 
is further determined, however, that the 
1984-85 national marketing quota in the 
amount of 35.3 million pounds would 
result in undue restriction of marketings 
during the 1984-85 marketing year. 
Accordingly, such amount is hereby 
increased by 20 percent. Therefore, the 
amount of the 1984-85 national 
marketing quota for. fire-cured (typse 22 
& 23) tobacco in terms of the total 
quantity of such tobacco which may be 
marketed during the marketing year 
beginning October 1,1984, is 42.4 million 
pounds.

(e) National acreage allotment. The 
national acreage allotment is 24,737.46 
acres.

(f) National acreage factor. The 
national acreage factor for use in 
determining farm acreage allotments for 
the 1984-85 marketing year is 1.10.

(g) National reserve. The national 
reserve is 130.0 acres of which 15.0 acres 
are made available for 1984 new farms, 
and 115 acres are made available for 
making corrections and adjusting 
inequities in old farm allotments.

For dark air-cured tobacco for the 
marketing year October 1,1984:

(a) Reserve supply level. The reserve 
supply level for dark air-cured tobacco 
is 48.8 million pounds.

(b) Total supply. The total supply of 
dark air-cured tobacco for the 1984-85 
marketing year beginning October 1,
1983, is 54.4 million pounds.

(c) Carryover. The estimated 
carryover of dark air-cured tobacco for 
the 1984-85 marketing year beginning 
October 1,1984, is 38.4 million pounds.

(d) National marketing quota. The 
amount of dark air-cured tobacco which 
will make available during the 1984-85 
marketing year beginning October 1,
1984, a supply equal to the reserve 
supply level of such tobacco is 10.4 
million pounds. Because producers have 
been producing only about 77 percent of 
the announced national marketing quota 
during the past 5 marketing years, it is 
hereby determined that the 1984-85 
national marketing quota of 13.5 million 
pounds is necessary to make available 
production of 10.4 million pounds. 
Accordingly, the 1984-85 national 
marketing quota of 13.5 million pounds 
is hereby announced. It is determined, 
however, that a national marketing 
quota in the amount of 13.5 million 
pounds would result in undue restriction 
of marketings during the 1984-85 
marketing year. Accordingly, such 
amount is hereby increased by 20 
percent. Therefore, the amount of the 
1984-85 national marketing quota for 
dark air-cured (types 35 & 36) tobacco in 
terms of the total quantity of such
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tobacco which may be marketed during 
the marketing year beginning October 1, 
1984, is 16.2 million pounds.

(e) National acreage allotment. The 
national acreage allotment is 9,637.12 
acres.

(f) National acreage factor. The 
national acreage factor for use in 
determining farm acreage allotments for 
the 1984-85 marketing year is 1.0.

(g) National reserve. In accordance 
with 313(g) of the Act the national 
acreage reserve is 45.0 acres, of which '
10.0 acres are made available for the 
1984 new farms, and 35 acres are made 
available for making corrections and 
adjusting inequities in old farm 
allotments.

For Virginia sun-cured tobacco for the 
marketing year October 1,1984:

(a) Reserve supply level. The reserve 
supply level for Virginia sun-cured 
tobacco is 1,724 thousand pounds.

(b) Total supply. The total supply of 
Virginia sun-cured tobacco for the 
marketing year beginning October 1,
1983, is 1,941 thousand pounds.

(c) Carryover. The estimated 
carryover of Virginia sun-cured tobacco 
for the marketing year beginnning 
October 1,1984, is 1,141 thousand 
pounds.

(d) National marketing quota. The 
amount of Virginia sun-cured tobacco 
which will make available during the 
marketing year beginning October 1,
1984, a supply equal to the reserve level 
of such tobacco is 583 thousand pounds. 
Because producers have been producing 
less than half of the announced national 
acreage allotment over the past 5 years, 
it is hereby determined that a national 
marketing quota of 1,166 thousand 
pounds is necessary to make available 
production of 583 thousand pounds.

'Accordingly, a national marketing quota 
of 1,166 thousand pounds is hereby 
announced. It is further determined, 
however, that a national marketing 
quota in the amount of 1,166 thousand 
pounds would result in undue restriction 
of marketings during the 1984-85 
marketing year. Accordingly, such 
amount is hereby increased by 20 
percent. Therefore, the amount of the 
national marketing quota for sun-cured 
(type 37) tobacco in terms of the total 
quantity of such tobacco which may be 
marketed during the marketing year 
beginning October 1,1984, is 1,399 
thousand pounds.

(e) National acreage allotment. The 
national acreage allotment is 1,277.19 
acres.

(f) National acreage factor. The 
national acreage factor for use in 
determining farm acreage allotments for 
the 1984-85 marketing year is 1.0.

(f) National reserve. The national 
acreage reserve is 8 acres, of which 4.0 
acres are made available for 1984 new 
farms, and 4.0 acres are made available 
for making corrections and adjusting 
inequities in old farm allotments.
Authority: Secs. 301, 312, 313, 375, 52 Stat. 38, 
as amended, 46, as amended, 66, as amended; 
7 U.S.C. 1301,1312,1313,1375.

Signed at Wàshington, D.C. on February 13, 
1984.
John R. Block,
Secretary.
[FR Doc. 64-4385 Filed 2-16-84; 8:45 am)
BILLING CODE 3410-05-M

Forest Service

Stanislaus National Forest Grazing 
Advisory Board; Meeting

The Stanislaus National Forest 
Grazing Advisory Board will meet at 
8:00 p.m., on March 21,1984, in 
Conference Room-B, of the Forest 
Supervisor’s Office, 19777 Greenley 
Road, Sonora, California. The purpose of 
this meeting is to consider (1) priorities 
for use of range betterment funds, and 
(2) allotment management plans. This is 
the Board’s fourth semi-annual meeting.

The meeting will be open to groups 
and individuals who have an interest in 
range management. Persons who wish to 
attend should notify me at 19777 
Greenly Road, Sonora, California 95370, 
(209) 532-3671. Written statements may 
be filed with the committee before or 
after the meeting.

The committee has not established 
rules for public participation.

Dated: February 9,1984.
Blaine L. Cornell,
Forest Supervisor.
(FR Doc. 84-4364 Filed 2-18-84; 8:45 am)
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

International Trade Administration

President’s Export Council; Open 
Meeting

A meeting of the President’s Export 
Council’s Services Subcommittee will be 
held March 6,1984,10:00 a.m., Room 
6802,14th Street and Constitution 
Avenue, NW., Washington, D.C. The 
Council’s purpose is to advise the 
President on matters relating to United 
States export trade.

Agenda: Introduction to and overview 
of international leasing, U.S. and foreign 
government policies and practices that 
affect international leasing, and other

trade-related concerns of the 
international leasing sector.

The meeting will be open to the public 
with a limited number of seats 
available. For further information or 
copies of the minutes contact Angi 
Knapp (202) 377-1125, H3213, U.S. 
Department of Commerce, Washington, 
D.C. 20230.

Dated: February 15,1984.
Henry Misisco,
Acting Director, Office of Planning and 
Coordination.
[FR Doc. 84-4357 Filed 2-16-84; 8:45 am)
BILLING CODE 3S10-DR-M

National Oceanic and Atmospheric 
Administration

Marine Mammals; Issuance of General 
Permits; Embassy of the Republic of 
Korea, et ai.

On February 1,1984, general permits 
to incidentally take marine mammals 
during commercial fishing operations in 
1984 were issued to:

1. The Embassy of the Republic of 
Korea, 2320 Massachusetts Avenue, 
NW., Washington, D.C. 20008 in 
Category 1: Towed or Dragged Gear, to 
take 95 northern sea lions, 5 northern fur 
seals, 15 harbor seals and 5 cetaceans.

2. The Hochseefischeri Nordstern
A.G., 2850 Bremerhaven, Am Seedeich, 
West Germany in Category 1: Towed or 
Dragged Gear, to take 24 northern sea 
lions, 1 northern fur seal, 10 harbor seals 
and 5 cetaceans.

All takings are incidental to 
commercial fishing operations within 
the United States Fishery Conservation 
Zone, pursuant to 50 CFR 216.24 (45 FR 
72187-72196).

The general permits are available for 
public review in the Office of the 
Assistant Administrator for Fisheries, 
3300 Whitehaven Street, NW., 
Washington, D.C.

Dated: February 9,1984.
Carmen J. Blondin,
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service.
[FR Doc. 84-4374 Filed 2-16-84; 8:45 am)
B ILU N G  CODE 3510-22-M

Marine Mammals; Receipt of 
Application for Permit; Dr. Bruce ft. 
Mate

Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361-
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1407), the Regulations, Governing the 
Taking and Importing of Marine 
Mammals (50 CFR Part 216), the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1543), the National Marine 
Fisheries Service regulations governing 
endangered fish and wildlife permits (50 
CFR Parts 217-222).'

1. Applicant:
a. Name: Dr. Bruce R. Mate (P129F).
b. Address: Marine Science Center, 

Oregon State University, Marine Science 
Drive, Newport Oregon 97365.

2. Type of Permit: Scientific Research/ 
Scientific Purposes.

3. Name and Number of Animals: 
Bowhead whale [Balaena mysticetus), 
840.

4. Type of Take: Up to 800 whales by 
potential harassment over 4 years while 
attempting to tag up to 40 whales for 
radio/satellite monitoring.

5. Location of Activity: Bering,
Chukchi and Beaufort Sea Alaska.

6. Period of Activity: 4 Years. 
Concurrent with the publication of

this notice in -the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors.

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, Washington, 
D.C. 20235, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries.

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service.

Documents submitted in connection 
with the above application are available 
for review in the following offices:
Assistant Administrator for Fisheries, 

National Marine Fisheries Service, 
3300 Whitehaven Street NW„ 
Washington, D.C.;

Regional Director, National Marine 
Fisheries Service, Northwest Region, 
7600 Sand Point Way NE., Seattle 
Washington, 98115; and 

Regional Director, National Marine 
Fisheries Service, Alaska Region, P.O. 
Box 1668, Juneau, Alaska 99802.

Dated: February 13,1984.
Carmen J. Blondin,
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service.
|FR Doc. 84-4375 Filed 2-16-84; 8:45 am)
BILLING CODE 3510-22-M

Marine Mammals; Receipt of 
Application for Permit; Northwest and 
Alaska Fisheries Center

Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216).

1. Applicant:
a. Name: Northwest and Alaska 

Fisheries Center (P77#9).
b. Address: National Marine Fisheries 

Service, NOAA, 2725 Montlake Blvd., 
East, Seattle, Washington 98112.

2. Type of Permit: Scientific Research.
3. Name and Number of Animals: 

Northern elephant seal (Mirounga 
angustirostris) ,  90/yr=270.

4. Type of Take: Capture, immobilize, 
stomach lavage and release for food 
habits study.

5. Location of Activity: San Miguel 
Island, California.

6. Period of Activity: 3 Years.
Concurrent with the publication of

this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors.

Written data of views, or requests for 
a public hearing on this application. 
should be submitted to Ihe Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, Washington, 
D.C. 20235, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries.

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service.

Documents submitted in connection 
with the above application are available 
for review in the following offices: 
Assistant Administrator for Fisheries,

National Marine Fisheries Service,
3300 Whitehaven Street NW„
Washington, D.C.

Regional Director, National Marine 
Fisheries Service, Northwest Region, 
7600 Sand Point Way, N.E. Seattle 
Washington, 98115; and 

Regional Director, National Marine 
Fisheries Service, Southwest Region, 
300 South Ferry Street, Terminal 
Island, California 90731.
Dated: February 13,1984.

Carmen J. Blondin,
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service.
(FR Doc. 84-4376 Filed 2-16-84; 8:45 am)
BILLING CODE 3510-22-M

COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED

Procurement List 1984 Addition and 
Deletions

a g e n c y : Committee for Purchase from 
the Blind and Other Severely 
Handicapped.
a c t i o n : Addition to and deletions from 
procurement list. ^

s u m m a r y : This action adds to and 
deletes from Procurement List 1984 
commodities to be produced by and 
services to be provided by workshops 
for the blind and other severely 
handicapped.
EFFECTIVE DATE: February 17,1984. 
ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway, 
Arlington, Virginia 22202.
FOR FURTHER INFORMATION CONTACT:
C. W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: On 
November 25, December 9, and 
December 23,1983, the Committee for 
Purchase from the Blind and Other 
Severely Handicapped published 
notices (48 FR 53148, 48 FR 55157, and 48 
FR 56820) of proposed addition to and 
deletions from Procurement List 1984, 
October 18,1983 (48 FR 48415).

Addition

After consideration of the relevant 
matter presented, the Committee has 
determined that the service listed below 
is suitable for procurement by the 
Federal Government under 41 U.S.C. 46- 
48c, 85 Stat. 77.

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were:
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a. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirement.

b. The action will not have a serious 
economic impact on any contractor for 
the service listed.

c. The action will result in authorizing 
a small entity to provide a service 
procured by the Government.

Accordingly, the following service is 
hereby added to Procurement List 1984:
SIC 0782
Grounds Maintenance, Social Security 

Administration, Computer Center, 6201 
Security Boulevard, Baltimore, Maryland

Deletions

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities and 
services listed below are no longer 
suitable for procurement by the Federal 
Government under 41 U.S.C. 46-48c, 85 
Stat. 77.

Accordingly, the following 
commodities and services are hereby 
deleted from Procurement List 1984:
Class 1430

Circuit Card Assembly: 1430-00-421-4036  

Class 7510
Refill, Pocket Planning Set: 7510-01-113-2079  

SIC 0782
Ground Maintenance, Federal Service Center, 

4747 Eastern Avenue, Bell, California

SIC 7349

lanitorial/Custodial, U.S. Customs, 160-19  
Rockaway Boulevard, Jamaica, New York 

Janitorial/Custodial, U.S. Army Reserve 
Center, Williamsburg, Virginia

SIC 7399

.Packaging-Canteen, Water, Disposable (8465- 
01-062-5854), General Services 
Administration, Region 8, Denver,
Colorado.

C. W . Fletcher,
Executive Director.
[FR Doc. 84-4390 Filed 2-16-64; 8:45 am]
BILUNG CODE 6820-33-M

Procurement List 1984; Proposed 
Additions
a g e n c y : Committee for Purchase from 
the Blind and Other Severely 
Handicapped.
a c t io n : Proposed additions to 
procurement list.

Su m m a r y : The Committee has received 
proposals to add to Procurement List 
1984 commodities to be produced by a 
services to be provided by workshops 
for the blind and other severely 
handicapped.

Comments must be received on or 
before: March 21,1984.

ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway, 
Arlington, Virginia 22202.
FOR FURTHER INFORMATION CONTACT:
C. W. Fletcher, (703) 557-1145.
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2), 85 Stat. 77. Its purpose is to 
provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions.

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and services 
listed below from workshops for the 
blind or other severely handicapped.

It is proposed to add the following 
commodities and services to 
Procurement List 1984, October 18,1983 
(48 FR 48415):
Class 5120
Screwdriver, Cross Tip: 5120-00-240-8716, 

5120-00-764-8102, 5120-00-832-6219, 5120- 
00-764-8098, 5120-00-237-8172 

Screwdriver, Flat Tip: 5120-00-905-6730, 
5120-00-610-7913, 5120-00-042-6837, 5120- 
00-010-7915, 5120-00-610-7914, 5120-00- 
555-2063, 5120-00-905-6729, 5 1 2 0 6 0 6 1 0 -  
7916, 5120-00-832-6223, 512060-782-4564, 
5120-00-764-8058, 512060-764-8059, 5120- 
00-237-6985, 512060-278-1276, 5 1 2 060-  
7646061, 5120-00-278-1283

Class 7530

Jacket, Filing, Wallet: 753060-285-2913, 
753060-285-2914

Class 8415
Cover, Helmet, Chemical Protective: 841561-  

111-9028

SIC 0782
Grounds Maintenance, U.S. Geological 

Survey, 341 Middlefield Road, Menlo Park, 
California

Grounds Maintenance, Veterans "  
Administration Medical Center, 3801 
Miranda Avenue, Palo Alto, California

SIC 7218
Laundry Service, Hill Air Force Base, Utah 

SIC 7349
Janitorial/Custodial, U.S. Army Reserve 

Facility, 701 North Columbia Avenue, 
Medford, Oregon

Janitorial/Custodial, U.S. Army Reserve 
Facility, 14631 S.E. 1092nd Street, Renton, 
Washington.

C. W. Fletcher,
Executive Director.
[FR Doc. 84-4389 Filed 2-18-84; 8:45 am]

BILLING CO DE 6820-33-M

CONGRESSIONAL PANEL ON SOCIAL 
SECURITY ORGANIZATION

Congressional Panel on Social 
Security Organization; Meeting

Correction

In FR Doc. 84-3836 beginning on page 
5369, in the issue of Monday, February 
13,1984, make the following corrections.

1. In the third column, in the table, the 
second entry under the heading "Time”, 
"3:00 a.m.-5:00 p.m.” should read “3:00 
p.m.-5:00 p.m.”

2. In the fifth entry "2:00 a.m.-5:00 
p.m.” should read "2:00 p.m.-5:00 p.m.”
BILLING CODE 150S-01-M

DEPARTMENT OF DEFENSE

. Office of the Secretary

Privacy Act of 1974; Systems of 
Records: Amended Systems

a g e n c y : DOD.
a c t i o n : Amendment of a notice for a 
system of records.

s u m m a r y : The Office of the Secretary of 
Defense (OSD) proposes to amend the 
notice for a system of records subject to 
the Privacy Act of 1974. The system 
notice is amended as set forth below, 
followed by the amended system notice 
in its entirety.
DATES: This shall be effective without 
further notice on March 19,1984 unless 
comments are received which would 
result in a contrary determination.
ADDRESS: Send any comments to the 
System Manager identified in the system 
notice.
FOR FURTHER INFORMATION CONTACT: 
Norma Cook, Privacy Act Officer, 
ODASD(A), Room 5C-315, Pentagon, 
Washington, D.C. 20301. Telephone: 202/ 
695-0970.
SUPPLEMENTARY INFORMATION: The 
Office of the Secretary of Defense (OSD) 
systems of records notices as prescribed 
by the Privacy Act of 1974, Title 5,^ 
United States Code Section 552a (Pub. L. 
93-579; 44 Stat. 1896, et seq.) have been 
published in the Federal Register at: FR 
Doc. 83-12048 (48 FR 25827) June 6,1983 

The proposed amendments are not 
within the purview of the provisions of 5 
U.S.C. 552a(o) of the Act which requires
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the submission of an altered system 
report.
M. S. Healy,
OSD Federal Register Liaison Officer, 
Department o f Defense.
February 14,1984.

Amendments 

DM RA&L 22.0 

System name:

DoD Dependent Children’s School 
Program Files (48 FR 25827, June 6,1983).

Changes:

Add the following heading 
“PURPOSEfSJ" before the heading 
Routine Uses of Records Maintained in 
the System, Including Categories of 
Users and Purposes of Such Uses.

Delete the heading ‘Routine uses of 
Records Maintained in the System, 
Including Categories of Users and 
Purpose of Such Uses. ”

Delete the heading "Internal Users, 
Uses, and purpose. ”

Delete the last Paragraph of the above 
heading “4. Provide data of other 
government Agencies and Congress 
When a Specific Authorized Need 
requires it.”

Delete the heading "External Users, 
Uses, and Purposes" and add the 
heading "Routine Uses of Records 
Maintained in the System, Including 
Categories of Users and Purpose of such 
Uses. ’’

Add fourth Paragraph to the above 
heading “Provide data to other 
government agencies and Congress 
when specific authorized need requires 
it.”

Add the following heading:
"Disclosure to Consumer Reporting 
Agencies. ”

Add the following Paragraph Under 
the above heading- 

“Disclosure pursuant to 5 U.S.C. 
552a(b)(12), may be made from this 
system to ‘consumer reporting agencies’ 
as defined in the Fair Credit Reporting 
Act (15 U.S.C. 1681a(f)) or the Federal 
Claims Collection Act of 1966 (31 U.S.C. 
3701(a}93)).”

Delete first three words under the 
heading System Manager and Address; 
and add “Dr. Beth Stephens”.

As revised, System DMRA&L 22.0 
reads as follows:

DM RA&L 22.0

SYSTEM  NAME:

DoD Dependent Children’s School 
Program Files.

SYSTEM  l o c a t io n :

Active Students—DoD operated 
overseas dependents schools, regional

offices, and the Office of Dependents 
Schools (ODS), Alexandria, Virginia.

Former High School Students— 
Permanent records (high school 
transcripts) are retained at the school 
for 4 years subsequent to graduation, 
transfer, or termination, then forwarded 
to the regional office for 1 year where 
they are complied and forwarded to the 
Washington National Records Center 
(WNRC) except Panama. Records for 
the Panama region are retired to the 
East Point, Georgia, Federal Archieves 
Records Center (FARC).

Former Panama Canal College 
Students—Permanent records (college 
transcripts) are retained at the college 
for 10 years, then retired to East Point 
FARC.

CATEGORIES OF INDIVIDUALS COVERED BY THE
s y s t e m :

Students in the DoD operated 
overseas dependent schools.

CATEGORIES OF RECORDS IN THE SYSTEM :

A. Enrollement files. Documents 
relating to the admission, registration, 
and departure of dependent school 
students. Included are pupil enrollment 
applications, course preference, 
admission cards, drop cards, and similar 
or related documents.

B. Daily-attendance register files. 
Documents reflecting the daily 
attendance of pupils at dependent 
schools, Included are forms, printouts, 
bound registers and similar or related 
documents.

C . Elemen tary school academic 
records. Documents reflecting the 
standardized achievement, mental 
ability, yearly grade average, 
attendance of each student and the 
teachers’ comments. Included are forms, 
notes, and similar or related documents.

D. Elemen tary school report card 
files. Documents reflecting grades, 
personality traits, and promotion of 
failure. Included are report cards and 
similar or related documents.

E. Elementary school teacher class 
register files. Documents reflecting 
daily, weekly, semester, or annual 
scholastic grades and averages, absence 
and tardiness data.

F. Elementary school student files. 
Documents pertaining to individual 
elementary school students. Included in 
each folder are reading and health 
records; individual education plans; 
intelligence quotient; achievement, 
aptitude, and similar test results; notes 
related to pupil’s progress and 
characteristics; and similar matters used 
by counselors and successive teachers.

G. Secondary school absentee files. 
Documents reflecting absence of 
students. Included are homeroom

teachers’ registers, secondary school 
daily attendance records of absentees 
reported by teachers, tardy slips for 
admission of students to classroom, 
transfer slips notifying teachers of new 
class or homeroom assignment, notices 
of change by school principal to teacher 
upon change of classroom, student 
applications for permission to be absent, 
student pass slips, and similar or related 
documents

H. Secondary school academic record 
files. Documents reflecting student 
grades and credits earned. Included are 
forms, notes, and similar or related 
documents.

I. Secondary school report cardfiles. 
Documents reflecting scholastic grades, 
personality traits, and promotion or 
failure. Included are report cards and 
related documents.

J. Secondary school teacher class 
register files. Documents reflecting 
daily, weekly, semester, or annual 
scholastic marks and averages, absence 
and tardiness, and withdrawal data. 
Included are class registers and similar 
or related documents.

K. Secondary school class reporting 
files. Documents reflecting teacher 
reports to principals and used as source 
documents for preparing secondary 
school academic record cards. Included 
are forms, correspondence, and similar 
or related documents.

L. Credit transfer certificate files. 
Documents reflecting secondary school 
scholastic credits earned. Included áre 
certificates and similar or related 
documents.

M. Secondary school student files. 
Documents pertaining to individual 
secondary school students. Included in 
each folder are student health records; 
individual education plans; absence 
reports and correspondence with 
parents pertaining to absence; records of 
achievement and aptitude tests; notes 
concerning participation in 
extracurricular activities, hobbies, and 
other special interests or activities of the 
student; and, miscellaneous 
memorandum used by student 
counselors.

N. College absence, withdrawal, and 
add files. Student applications for 
permission to be absent from final 
exams. Student drop and add class 
records and administrative withdrawal 
letter.

O. College academic record files. 
Documents reflecting student grades and 
credits earned. Included are forms, 
notes, and similar or related documents.

P. College report cardfiles.
Documents reflecting scholastic grades 
and promotion of failure. Included are 
report cards and related documents.
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Q. College teacher class register files. 
Documents reflecting daily, weekly, 
semester, or annual scholastic marks 
and averages, absence and withdrawal 
data. Included are class registers and 
similar or related documents.

R. Collège class reporting files. 
Documents reflecting teacher reports to 
Registrar and used as source documents 
for preparing college transcripts.
Included are forms, correspondence, and 
similar or related documents.

S. Credit transfer certificate files. 
Documents reflecting college scholastic 
credits earned. Included are certificates 
and similar or related documents.

T. College student files. Documents 
pertaining to individual college students. 
Included in each folder are absence 
reports, records of achievement, and 
aptitude tests.

U. Automated support files.
Automated date files are composed of 
records containing the following 
information (varies by regional system): 
Student registration data-student 
identification number, student name, 
sex, grade level, bus number, date of 
enrollment, date of birth, course 
numbers and names, teachers, credit, 
grades received, dates of absences, and 
sponsor’s name, status, rank, date of 
rotation, organization, location of unit, 
local address, emergency address and 
phone.

a u t h o r it y  f o r  m a in t e n a n c e  o f  t h e

SYSTEM:

Recurring provisions of the DoD 
Appropriations Act and Department of 
Defense Directive 1342.6, “Department 
of Defense Dependent’s Schools,” dated 
October 17,1978, with change 1.

p u r p o s e ( s ):

A. Dependent children’s school 
program files (general):

1. Records of students attending DoD 
operated overseas dependent schools 
are used by school officials, including 
teachers, to:

a. Determine the eligibility of children 
to attend these schools:

b. Schedule children for 
transportation:

c. Record daily and/or class 
attendance of students and date(s) of 
withdrawal:

d. Determine tuition paying students 
and record status of payments:

e. Determine students located in areas 
not serviced by dependents schools so 
that alternative arrangements for 
education can be made and payment 
made, as required;

f. Monitor special education services 
required.by and received by the student; 
and,

g. Used to develop and maintain 
reading and health records, including 
school related medical needs.

2. Records may also be released to 
other officials of the Department of 
Defense requiring information for 
operation of the Department (including 
defense investigative agencies) on a 
case-by-case basis in accordance with 
'established policies and procedures.

B. Dependent children’s school 
program files (elementary):

1. Used by school officials, including 
teachers, in the current and/or gaining 
school to develop and provide an 
educational program for elementary 
students by school personnel cited 
above.

2. Used in the following manner to 
record:

a. Teacher or standardized to record;
b. Attendance, absences, and/or 

tardiness of each student;
c. Recommendations for promotion or 

retention including teacher comments;
d. Daily, weekly, semester, or annual 

grades; and,
e. Notes related to the individual 

pupil’s progress and learning 
characteristics useful to professional 
school personnel in counseling the 
student and in the determination of his/ 
her proper placement.

C. Department children’s school 
program files (secondary):

1. Used by school officials, including 
teachers, in the current and/or gaining 
school to develop and provide an 
education program for secondary 
students.

2. Documents are used by school 
personnel cited above in the following 
manner to:

a. Record teacher and/or 
standardized test data;

b. Record attendance, absences, and/ 
or tardiness of each student;

c. Form the basis for a decision on a 
student request for permission to be 
absent from a class or classes;

d. Determine proper class or grade 
placement or graduation;

e. Determine scholastic grades and/or 
grade point average;

f. Form the basis for school 
recommendations for student financial 
aid for postsecondary education;

g. For the basis for preparing the 
secondary school transcript;

h. Determine secondary school 
academic credits earned; and,

i. Note special interest or hobbies of 
the student.

3. Used by DoD recruiting officials to 
determine eligibility for military service.

D. Dependent children’s school 
program files (college):

1. Used by school officials, including 
teachers, in the current and/or gaining

school to develop and provide an ,  
educational program for college 
students.

2. Documents are used by school 
personnel cited above in the following 
manner to:

a. Record teacher and/or 
standardized test data;

b. Record attendance and absences of 
each student;

c. Form the basis for a decision on a 
student request for permission to be 
absent from a class or classes;

d. Determine proper class or grade 
placement or graduation;

e. Determine scholastic grades and/or 
grade point average;

f. Form the basis for school 
recommendations for student financial 
aid for college education;

g. Form the basis for preparing the 
college transcript; and,

h. Determine college academic credits 
earned.

3. Used by DoD recruiting officials to 
determine eligibility for military service.

E. Automated support. Automated 
support is used by school and regional 
officials (where applicable) to:

1. Provide academic data to each 
student upon request, provide report 
cards, etc., at the end of each grading 
period, provide transcripts upon request, 
and provide hard copy for manual files.

2. Provide academic data within the 
region and to ODS.

3. Provide data within the Department 
of Defense on a need-to-know basis.

ROUTINE U SE S OF RECORDS MAINTAINED IN 
THE SYSTEM , INCLUDING CATEGORIES OF 
U SERS AND THE PU RPO SES OF SUCH U SE S:

Documents of students attending the 
DoD overseas dependent schools may 
be used by authorized Federal 
representatives for employment 
purposes.

Academic data may be provided to 
other educational institutions and 
employers or prospective employers in 
accordance with current policies and 
procedures.

Student records and test results may 
be used by agencies contracted by 
DoDDS to evaluate various aspects of 
the system and student population. 
Contractors will be informed of their 
obligations under the Privacy Act in 
accordance with current policies and 
procedures.

Provide data to other government 
agencies and Congress when a specific 
authorized need requires it.

DISCLOSURE TO CONSUMER REPORTING
a g e n c i e s :

Disclosures pursuant to 5 U.S.C. 
552a(b)(12). Disclosures pursuant to 5
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U.S.C 552a(b)(12), may be made from 
this system to Consumer reporting 
agencies as defined in the Fair Credit 
Reporting Act (15 U.S.C. 1681a(f) or the 
Federal Claims Collection Act of 1966 
(31 U.S.C. 3701(a)(3)).

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Files are paper records in file folders.
RETRIEV ABILITY:

A. Elementary school academic 
records and secondary school and 
college academic records (transcripts) 
are filed alphabetically by school, 
school year, and last name of student.

B. Elementary, secondary, and college 
teacher class register files are filed by 
school, school year, and last name of 
teacher.

C. Remaining dependent school 
student files are filed by school, school 
year, and last name of student.

D. The automated files are indexed by 
a variety of data, depending upon the 
region and school involved (some have 
regionally assigned student 
identification numberes, others are by 
last name of student). Also, any 
combination of data in the file can be 
used to select individual records. Only 
authorized personnel have required 
information to access the system or 
process job.s

SAFEGUARDS:

Paper records are maintained in files 
accessible only to authorized personnel.

Authorized records:
.A. Description of the automated 

process. Current hard copy records of all 
information are kept in locked file 
cabinets in limited access school offices. 
Computer-produced student records and 
reports become an integral part of the 
manual system and are retained in 
limited access school offices and/or 
locked cabinets. Computer disks, tapes, 
etc., are maintained in limited access 
areas within the various computer 
centers, regional offices, and/or schools. 
Approved special requests for data can 
be supported by ad hoc inquiry. Any 
combination of data can be used to 
select individual records for special 
processing.

B. Physical safeguards. Computer 
facilities and remote terminals are 
located in schools and regional offices 
throughout the school system. Particular 
regional systems vary; however, the 
same basic safeguards are employed (in 
various combinations) in all the 
systems. Computer hardware disk cards 
and other materials are secured in 
locked facilities after normal duty hours

or are maintained in secure military 
computer centers. During school hours, 
storage media is stored in areas where 
access can be monitored. On-line access 
is protected by combinations of the 
following various factors: (1) Users must 
have file and/or disk names; (2) users 
must have possession or approval to 
gain possession of appropriate disk(s); 
and, (3) users must have specifically 
designed codes and/or keys to permit 
read/write operations.

C. Storage media. Hard copy files are 
stored in the school offices of each 
participating school and regional offices. 
Computer files are stored on magnetic 
tape and disks, as outlined above.

D. Risk analysis. All personal 
information which is collected and/or 
maintained for this system is stored in 
locations adequately secure for such 
information. Administrative safeguards 
have been instituted to prevent access 
to information in the automated 
systems.

RETENTION AND DISPOSAL:
A. Enrollment files. Maintained at the 

respective school for 1 year after 
graduation, withdrawal, transfer, or 
death of the student, then destroyed.

B. Daily attendance register files. 
Destroyed after reviewing attendance 
registers for the next school year.

C. Elementary school academic 
record files. When a student transfers to 
another school, this file is forwarded by 
mail to officials of the receiving school 
on request in accordance with current 
regulations, or destroyed at the school 5 
years after graduation, death, or 
withdrawal of the student.

D. Elementary school report card 
files. Released to parents or students at 
the end'of the school year or on transfer 
of the student.

E. Elementary school teacher class 
register files. Destroyed at the school 
concerned after 5 years.

F. Elementary school student files. 1. 
When a student tranfers to another 
school, the reading and health records 
are released to the parent or student (if 
over 18 years of age) for hand carrying 
to the receiving school.

2. Remaining documents pertaining to 
the students are forwarded by mail to 
the officials of the receiving school or 
the parent/guardian on request in 
accordance with current regulations; if 
not requested documents, are destroyed 
at the school concerned 1 year after 
graduation, death, or withdrawal of the 
student.

G. Secondary school absentee files. 
Destroyed at the school after 1 year.

H. Secondary school academic record 
files (high school transcript). 1. 
Permanent file.

2. When a student transfers to another 
DoD dependents school, this film 
(transcript) is forwarded by mail to 
officials of the receiving school on 
request.

3. When a student transfers to a non- 
DoD school, a copy of the transcript is 
forwarded to the receiving school on 
request in accordance with current 
regulations.

4. Files not forwarded to another DoD 
school are retained at the school 
concerned for 4 years, the regional office 
for 1 year and then retired to the WNRC 
(or East Point FARC if in the Panama 
region) for an additional 60 years.

1. Secondary school report card files. 
Released to parents of students or 
student (if over 18 years of age) at the 
end of the school year or on transfer of 
student.

J. Secondary school teacher class 
register files. Retained at the school 
concerned for 5 years and then 
destroyed.

K. Secondary school class reporting 
files. Destroyed at the school after 1 
year.

L. Credit transfer certificate files. 
Destroyed at the school after 1 year.

M. Secondary school student files. 1. 
Retained at the school concerned for 2 
years after graduation, death, or 
withdrawal of the student.

2. When a student transfers to another 
school:

a. A copy of the record may be 
released to the parents or student (if 
over 18 years of age) for hand-carrying 
to the receiving school.

b. An official copy of the record will 
be forwarded to the receiving school in 
accordance with current regulations 
upon request. (The original record is 
retained at the school.)

N. College absentee files. Destroyed 
at the school after 1 year.

O. College academic record files 
(college transcripts). 1. Permanent file.

2. W hen a student transfers to another 
college or university, this file (transcript) 
is forw arded by mail to officials of the 
receiving school upon receipt of an 
authorized request.

3. Original files (transcripts) are 
retained at the college for 10 years then 
retired to East Point FARC.

P. College report cardfiles. Released 
to student at the end of the semester or 
school year, or on transfer of student.

Q. College teacher class register files. 
Retained at the school for 5 years and 
then destroyed.

R. College class reporting files. 
Destroyed at the school after 1 year.

5. Credit transfer certificate files. 
Destroyed at the school after 1 year.
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T. College school student files. 1. 
Retained at the school for 2 years.

2. When a student transfers to another 
school:

a. A copy of the record may be 
released to the parents or student (if 18 
years of age) for hand-carrying to die 
receiving school.

b. An official copy of the record will 
be forwarded to the receiving school 
upon request pending receipt of 
authorized request. (The original record 
is retained at the school.)

U. Automated files. Automated files 
are normally retained for 1 year. 
However, this may vary as all 
information is documented in the 
manual files and the information in 
automated form may be destroyed 
earlier or later than 1 year for various 
internal purposes.

SYSTEM MANAGER AND ADDRESS:

Dr. Beth Stephens, Director, 
Department of Defense Dependents 
Schools, 2461 Eisenhower Avenue, 
Alexandria, Virginia 22331, telephone: 
(202) 325-0188.

NOTIFICATION PROCEDURE:

Information may be obtained from 
officials of the school concerned or from 
the System Manager.

RECORD ACCESS PROCEDURES:

A. Written requests for information on 
the records system and for instructions 
concerning personal visits may be 
forwarded to the principal of the school, 
within 4 years after graduation, transfer, 
withdrawal, or death of student.

B. The fifth year, the principal should 
be contacted for elementary records or 
the System Manager for secondary 
records.

C. Subsequently, all requests for 
secondary records may be forwarded to 
the Department of the Army, HQ DA 
(DAAG-AMR), Washington, D.C. 20310, 
except for information from schools in 
Panama. These requests should be sent 
to: Director, DoDDS—Panama, APO 
Mami 34002.

D. All requests for college records 
should be sent to the college for the first 
10 years, then to the Director, DoDDS— 
Panama, address above.

CONTESTING RECORD PROCEDURES:

The Agency’s rules for access to 
records and for contesting contents and 
appealing initial determinations by the 
individual concerned are contained in 32 
CFR Part 286b, and OSD Administrative 
Instruction 81.

Re c o r d  s o u r c e  c a t e g o r i e s :

Information is obtained from the

individuals concerned and their 
parents/guardians, teachers, and school 
administrators.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.
[FR Doc. 84-4418 Filed 2-16-84; 8:45 am]

BILLING CO DE 3810-01-M

Office of the Secretary of Defense

Defense Intelligence Agency Advisory 
Committee; Closed Meeting

Pursuant to the provisions of 
subsection (d) of Section 10 of Pub. L. 2 - 
463, as amended by Section 5 of Pub. L. 
94-409, notice is hereby given that a 
closed meeting of a Panel of the DIA 
Advisory Committee has been 
scheduled as follows: Thursday, 8 
March 1984, Rosslyn, VA.

The entire meeting, commencing at 
0900 hours is devoted to the discussion 
of classified information as defined in 
Section 552b(c)(l), Title 5 of the U.S. 
Code and therefore will be closed to the 
public. Subject matter will be used in a 
special study on Arms Control 
Verification.

Dated: February 14,1984.
M.S. Healy,
OSD Federal Register Liaison Officer, 
Department of Defense.
[FR Doc. 84-4402 Filed 2-16-84; 8:45 am]

B ILU N G  CODE 3810-01-M

Special Operations Policy Advisory 
Group; Meeting

The Special Operations Policy 
Advisory Group (SOPAG) will meet in 
closed session 29 February 1984 in the 
Pentagon, Arlington, Virginia.

The mission of the SOPAG is to 
advise the Office of the Secretary of 
Defense on key policy issues related to 
the development and maintenance of 
effect Special Operations Forces.

A meeting of the SOPAG has been 
scheduled for 29 February 1984 to 
discuss sensitive, classified topics.

In accordance with Section 10(d) of 
Pub. L. 92-463, the “Federal Advisory 
Committee Act," and Section 552b(c)(l) 
of Title 5, United States Code, this 
meeting will closed to the public.

Dated: February 14,1984.
M. S. Healy,
OSD Federal Register Liaison, Washington 
Headquarters Services, Department of 
Defense.
[FR Doc. 84-4401 Filed 2-16-84; 8:45 am]

Blf U N G  CODE 3810-01-M

Department of the Army

Army Science Board; Meeting Change

The following change has occurred for 
the meeting of the Army Science Board 
Ad Hoc Subgroup on the Army’s LXH 
Aircraft Program which was originally 
announced in the Federal Register issue 
of Thursday, January 26,1984 (49 FR 
3239), FR Doc. No. 84-2201:

Dates of Meeting: Tuesday, 
Wednesday, and Thursday, 20, 21, and 
22 March 1984 (instead of Tuesday 
through Thursday, 21-23 February 1984). 
Sally A. Warner,
Administrative Officer.
[FR Doc. 84-4404 Filed 2-14-84; 4:12 pm]
BILLING CO DE 3710-08-M

Army Science Board’s Closed Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting:

Name of the committee: Army Science 
Board (ASB).

Dates of meeting: Thursday & Friday, 8 & 9 
March 1984.

Times: 0830-1700 hours (Closed).
Place: Washington, D.C. area—exact 

location to be determined
Agenda: The Army Science Board Ad Hoc 

Subgroup on Light Equipment will meet for 
classified briefings and discussions. This 
meeting will be closed to the public in 
accordance with Section 552b(c) of Title 5, 
U.S.C., specifically subparagraph (1) thereof, 
and Title 5, U.S.C., Appendix 1, subsection 
10(d). The classified and nonclassified 
matters to be discussed are so inextricably 
intertwined so as to preclude opening any 
portion of the meeting. The Army Science 
Board Administrative Officer, Sally Warner, 
may be contacted for further information at 
(202) 695-3039 or 695-7046.
Sally A. Warner,
Administrative Officer.
[FR Doc. 84-4415 Filed 2-16-84; 8:45 am]
BILLING CODE 3710-08-M

Army Science Board; Closed Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting:

Name of the committee: Army Science 
Board (ASB).

Dates of meeting: Tuesday & Wednesday, 
13 & 14 March 1984.

Times: 0830-1700 hours (Closed).
Place: The Pentagon, Washington, D.C.
Agenda: The Army Science Board Manning 

a Ready Force Subpanel of the 1984 Summer 
Study on Leading and Manning Army 21 will
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meet for classified briefings and discussions 
addressing the following (1) How can high 
technology improve mobilization?; (2) Explore 
Army Reserve and Army National Guard 
view of mobilization from a personnel 
standpoint; and, (3) Manpower and manning 
requirements for Army 21. This meeting will 
be closed to the public in accordance with 
Section 552b(c) of Title 5, U.S.C., specifically 
subparagraph (1) thereof, and Title 5, U.S.C., 
Appendix 1, subsection 10(d). The classified 
and nonclassified matters to be discussed are 
so inextricably intertwined so as to preclude 
opening any portion of the meeting. The 
Army Science Board Administrative Officer, 
Sally Warner, may be contacted for further 
information at (202) 695-3039 or 695-7046. 
Sally A. Warner,
Administrative Officer.
[FR Doc. 84-4416 Filed 2-16-84; 8:45 am]
BILLING CODE 3710-08-M

Army Science Board; Closed Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting:

Name of the committee: Army Science 
Board (ASB).

Dates of meeting: Thursday & Friday, 15&16 
March 1984.

Times; 0830-1700 hours (Closed).
Place: 15 March 1984—The Pentagon, 

Washington, DC. 16 March 1984—U.S. Army 
Intelligence and Security Command, 
Arlington, Virginia.

Agenda: The Army Science Board 
Personnel Factors in Weapons System 
Performance Subpanel of the 1984 Summer 
Study on Leading and Manning Army 21 will 
meet for classified and proprietary briefings 
and discussions on personnel problems with 
specific weapon systems, hardware- 
manpower methodology, program manager 
training, and human technologies. This 
meeting will be closed to the public in 
accordance with Section 552b(c) of Title 5, 
U.S.C., specifically subparagraphs (1 and 4) 
thereof, and Title 5, U.S.C. App. 1, subsection 
10(d). The classified/nonclassified and 
proprietary/nonproprietary matters to be 
discussed are so inextricably intertwined so 
as to preclude opening any portion of the 
meeting. The Army Science Board 
Administrative Officer, Sally Warner, may be 
contacted for further information at (202) 695- 
3039 or 695-7046.
Sally A. Warner,
Administrative Officer.
[FR Doc. 84-4417 Filed 2-16-84; 8:45 am]
BILLING CODE 3710-08-M

Army Science Board; Open Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting:

Name of the committee: Army Science 
Board (ASB).

Date of meeting: Wednesday, 21 March 
1984.

Time: 0830-1700 hours (Open).
Place: Fort Belvoir, Virginia.
Agenda: The ASB Leadership Subpanel of 

the 1984 Summer Study on Leading and 
Manning Army 21 will meet for briefings and 
discussions on leadership development 
programs and techniques. This meeting is 
open to the public. Any interested person 
may attend, appear before, or file statements 
with the committee at the time and in the 
manner permitted by the committee. For 
further information please contact Sally 
Warner, the ASB Administrative Officer, at 
(202) 695-3039 or 695-7046.
Sally A. Warner,
Administrative Officer.
[FR Doc. 84-4419 Filed 2-16-84; 8:45 am]
BILLING CODE 3710-08-M

Army Science Board; Open Meeting

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463), announcement is made 
of the following Committee Meeting:

Name of the committee: Army Science 
Board (ASB).

Date of meeting: Friday, 23 March 1984.
Time: 0830-1700 hours (Open).
Place: Fort Lee, Virginia.
Agenda: The ASB Leadership Subpanel of 

the 1984 Summer Study on Leading and 
Manning Army 21 will meet for briefings and 
discussions on leadership development 
programs and techniques. This meeting is 
open to the public. Any interested person 
may attend, appear before, or file statements 
with the committee at the time and in the 
manner permitted by the committee. For 
further information please contact Sally 
Warner, the ASB Administrative Office, at 
(202) 695-3039 or 695-7046.
Sally A. Warner,
Administrative Officer.
[FR Doc. 84-4420 Filed 2-16-84; 8:45 am]
B ILU N G  CODE 3710-08-M

United States Army Medical Research 
and Development Advisory 
Committee, Subcommittee on Medical 
Entomology; Partially Closed Meeting

In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C. Appendix, Sections 1-15), 
announcement is made of the following 
Subcommittee Meeting:

Name of Committee: United States Army 
Medical Research and Development 
Advisory Committee, Subcommittee on 
Medical Entomology 

Date of meeting: March 12,1984.
Time and place: 0830 hrs, Bldg 1425, 

Conference Room, US Army Medical 
Research Institute of Infectious Diseases, Fort 
Detrick, Frederick, MD.

Proposed agenda: This meeting will be 
open to the public from 0830-1015 hrs for the 
administrative review and discussion of the

scientific research program of the Medical 
Entomology Group, Walter Reed Army 
Institute of Research. Attendance by the 
public at open sessions will be limited to 
space available.

In accordance with the provisions set forth 
in Section 552b(c)(6), US Code, Title 5 and 
Section 1-15 of Appendix, the meeting will be 
closed to the public from 1030-1630 hrs for 
the review, discussion and evaluation of 
individual programs and projects conducted 
by the US Army Medical Research and 
Development Command, including 
consideration of personnel qualifications and 
performance, the competence of individual 
investigators, medical files of individual 
research subjects, and similar items, the 
disclosure of which would constitute a 
clearly unwarranted invasion of personal 
privacy.

Dr. Howard Noyes, Associate Director for 
Research Management, Walter Reed Army 
Institute of Research, Bldg 40, Room 1111, 
Walter Reed Army Medical Center, 
Washington, DC 20307 (202/576-2436) will 
furnish summary minutes, roster of 
Subcommittee members and substantive 
program information.

For the Commander.
Fred C. Brand
Colonel, MSC, Executive Officer.
[FR Doc. 84-4414 Filed 2-16-84; 8:45 am]
BILLING CODE 3710-92-M

United States Army Medical Research 
and Development Advisory 
Committee, Subcommittee on Trauma; 
Partially Closed Meeting

In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C. Appendix, Section 1-15), 
announcement is made of the following 
subcommittee meeting:

Name of committee: United States Army 
Medical Research and Development 
Advisory Committee, Subcommittee on 
Trauma.

Date of meeting: March 12 and 13,1984.
Time and place: 0830 hrs, Marriott Hotel, 

San Antonio, Texas.
Proposed agenda: This meeting will be 

open ot the public from 0830-1030 hrs on 
March 12 and from 1300-1700 hrs March 13 
for the administrative review and discussion 
of the scientific research program of the 
Trauma Group, Letterman Army Institute of 
Research. Attendance by the public at open 
sessions will be limited to space available.

In accordance with the provisions set forth 
in Section 552b(c){6), U.S. Code, Title 5 and 
Section 1-15 of Appendix, the meeting will be 
closed to the public from 1040-1200 hrs and 
1300-1700 hrs on March 12, and from 0800- 
1200 hrs on March 13, for the review, 
discussion and evaluation of individual 
programs and projects conducted by the U.S. 
Army Medical Research and Development 
Command, including consideration of 
personnel qualifications and performance, 
the competence of individual investigators, 
medical files of individual research subjects,
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and similar items, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

dr. Ryan Neville, Assistant Director, 
Research Contract Management, Letterman 
Army Institute of Research, Presidio of San 
Francisco, CA 94129 (415/561-4367) will 
furnish summary minutes, roster of 
subcommittee members and substantive 
program information.

For the Commander.
Fred C. Brand,
Colonel, MSC, Executive Officer.
[FR Doc. 84-4413 Filed 2-18-84; 8:45 am]
BILUNG CODE 3710-92-M

DEPARTMENT OF EDUCATION

Office of Postsecondary Education

List of Accrediting Agencies To  Be 
Reviewed

AGENCY: Department of Education. 
a c t io n : Notice—List of accrediting 
agencies to be reviewed under a special 
procedure.

SUMMARY: The Secretary lists nationally 
recognized accrediting agencies with the 
assistance of recommendations from the 
National Advisory Committee on 
Accreditation and Institutional 
Eligibility. Recommendations to the 
Secretary concerning renewal of 
recognition of accrediting agencies 
already on the list is handled under a 
special review procedure. The list of 
agencies to which the Advisory 
Committee has applied this procedure is 
composed of (1) agencies that were 
awarded the full four-year recognition 
period in their last review and (2) 
agencies that have submitted interim 
reports. The Advisory Committee is 
relying on the Eligibility and Agency 
Evaluation Staff analyses of these 
agencies and public comment on the 
analyses to formulate recommendations 
to the Secretary.
d a t e : Comments on these analyses must 
be received no later than March 19,
1984.
a d d r e s s : Comments may be submitted 
to Richard J. Rowe, Director, Eligibility 
and Agency Evaluation Staff, Office of 
Postsecondary Education, 400 Maryland 
Avenue, SW., (Room 3030, ROB-3), U.S. 
Department of Education, Washington,
D.C. 20202.
for  f u r t h e r  in f o r m a t io n  c o n t a c t : 
Richard J. Rowe, Telephone: (202) 245- 
9873.
SUPPLEMENTARY in f o r m a t io n : This 
document is intended to advise the 
public that the National Advisory 
Committee on Accreditation and 
Institutional Eligibility, in making 
recommendations to the Secretary

regarding his responsibility for listing 
accrediting agencies as required by 20 
U.S.C. 1141(a), 20 U.S.C. 1094(b)(3) and 
other statutes, is following a special 
review procedure regarding some 
agencies.

Usually the Advisory Committee 
reviews in detail each report and 
petition and each staff analysis and 
hears oral presentations from the 
petitioning agencies and interested third 
parties before formulating the 
recommendations to the Secretary 
regarding the accrediting agencies.

The special procedure for reviewing 
agency petitions and interim reports will 
reduce the depth of review by the 
Advisory Committee of agencies that 
were awarded the full four-year 
recognition period in their last review, 
and of agencies which have submitted 
interim reports. The Advisory 
Committee will use both staff analyses 
and public comment before submitting 
final recommendations to the Secretary 
regarding the list of these agencies as 
required under 34 CFR Part 603.

This notice provides the names of the 
agencies being reviewed under this 
special procedure. The Department’s 
Eligibility and Agency Evaluation Staff 
has prepared analyses of the petitions 
and reports of these agencies according 
to the criteria in 34 CFR 603.6, and has 
prepared recommendations on them.

The public is offered an opportunity to 
comment on these analyses before the 
Advisory Committee makes final 
recommendations to the Secretary.

The reports and petitions of the 
following agencies are being reviewed:

Petitions for Recognition As Nationally 
Recognized Accrediting Agencies and 
Associations
A. Petitions for Continuation of 
Recognition

American Dental Association, 
Commission on Dental Accreditation

Proposed Recommendation: Continue 
recognition for a period of four years.

Society of American Foresters 
• Proposed Recommendation: Continue 
recognition for a period of four years.
B. Interim Reports

American College of Nurse-Midwives, 
Division of Accreditation

Proposed Recommendation: Accept 
the report.

Association of Advanced Rabbinical 
and Talmudic Schools, Accreditation 
Commission

Proposed Recommendation: Accept 
the report.

National Association of Schools of 
Theatre, Commission on Accreditation

Proposed Recommendation: Accept 
the report.

Invitation to Comment
A copy of the analysis of any of the 

reports and petitions submitted by the 
agencies listed in this Notice may be 
obtained from Richard J. Rowe.

Dated: February 13,1984.
T. H. Bell,
Secretary of Education.
[FR Doc. 84-4421 Filed 2-18-84:8:45 am]
BILLING CODE 4000-0t-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission

[Docket No. C P 82-119-007]

Algonquin Gas Transmission Co.; 
Amendment to Application

February 14,1984.
Take notice that on January 26,1984, 

Algonquin Gas Transmission Company 
(Algonquin Gas), 1284 Soldiers Field 
Road, Boston, Massachusetts 02135, 
filed in Docket No. CP82-119-004 an 
amendment to its application in Docket 
No. CP82-119-000 for a certificate of 
public convenience and necessity 
pursuant to Section 7(c) of the Natural 
Gas Act authorizing the transportation 
and sale for resale of natural gas from 
domestic supply sources and the 
construction and operation of facilities 
therefor, all as more fully set forth in the 
amendment on file with the Commission 
and open to public inspection.

Algonquin proposes in the instant 
amendment to purchase up to 63,360 
MMBtu per day of domestic gas supplies 
from Consolidated Gas Supply 
Corporation (Consolidated) and up to 
18,760 MMBtu per day of domestic gas 
supplies from National Fuel Gas Supply 
Corporation (National Fuel). In the case 
of the purchase from Consolidated, 
Algonquin would cause the gas to be 
transported from Consolidated’s 
facilities to the facilities of Algonquin by 
Texas Easter Transmission Corporation 
(Texas Eastern). Algonquin would then 
sell such gas to its customers under 
proposed Rate Schedule F-2. In the case 
of National Fuel, Algonquin would cause 
the gas to be transported from National 
Fuel’s facilities to the facilities of 
Algonquin by Transcontinental Gas Pipe 
Line Corporation (Transco). Algonquin 
would then sell such gas to its customers 
under proposed Rate Schedule F-3. All 
of Algonquin’s customers would 
purchase some gas under each rate 
schedule by November 1,1986.

Algonquin proposes to render service 
under Rate Schedules F-2 and F-3 to 
certain of its customers which have
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chosen to receive such service. 
Quantities available from Consolidated 
and National Fuel have been 
apportioned on a pro rata basis between 
Rate Schedule F-2 and Rate Schedule F - 
3, and customers are assigned maximum 
daily entitlements to service under each 
.rate schedule on such basis. Algonquin 
requests authority to recover, on a 
current cost basis, all charges imposed 
by Consolidated, National Fuel, Texas 
Eastern, and Transco, for the services 
underlying Rate Schedules F-2 and F-3, 
and for authority to flow through, on a 
current cost basis, any changes in 
charges or conditions of service made 
by the companies supplying the services 
underlying Rate Schedules F-2 and F-3.

Algonquin proposes to make the 
following sales:

Predevelopment period tor the 
period November 1, 1984- 
October 31, 1985
F-2 F-3 Total

Boston Gas Co......... ...............
Bristol and Warren Gas Co.... 215 175 390
Colonial Gas Co...................... 1,376 1,122 2,498
Commonwealth Gas Co......... 6,620 5,393 12,013
The Connecticut Light &

Power Co................................
Connecticut Natural Gas

Corp...................................... 4,475 3,644 8,119
Granite State Gas Trans-

mission, Inc............................
Town of Middleborough,

Mass..................................... 72 58 130
North Attleboro Gas Co......... 33 27 60
City of Norwich, Conn........... . 526 429 955
The Pequot Gas Co............... 65 54 121
Providence Gas Co................ 1,653 1,347 3,000
South County Gas Co............ 145 118 263
The Southern Connecticut

Gas Co........... ........... .......... 2,964 2,415 5,379

Total.................................. 18,146 14,782 32,928

November 1, 1985r October 
31, 1986

F-2 F-3 Total
Boston Gas Co............... ..........
Bristol and Warren Gas Co.... 225 165 390
Colonial Gas Co...................... 1,440 1,058 2,498
Commonwealth Gas Co......... 6,927 5,086 12,013
The Connoticut Light &

Power Co...............................
Connecticut Natural Gas 

Corp...................................... 4,682 3,437 8,119
Granite State Gas Trans­

mission, Inc........... .................
Town of Middleborough, 

Mass..................................... 75 55 130
North Attleboro Gas Co......... 46 34 80
City of Norwich, Conn............ 551 404 955
The Pequot Gas Co............... 70 51 121
Providence Gas Co............ ,... 2,883 2,117 5,000
South County Gas Co............ 152 111 263
The Southern Connecticut 

Gas Co................ ................. 3,102 2,277 5,379

Total............ ...................... 20,153 14,795 34,948

November 1, 1986- Termination
F-2 F-3 Total

Boston Gas Co........................ 21,138 6,259 27,397
Bristol and Warren Gas Co.... 301 89 390
Colonial Gas Co...................... 1,928 570 2,498
Commonwealth Gas Co......... 10,237 3,031 13,268
The Connecticut Light & 

Power Co............................. 5,792 1,768 7,740
Connecticut Natural Gas 

Corp....................................... 6,264 1,855 8,119
Granite State Gas Trans­

mission Inc........................... 5,200 1,540 6,740

Town of Middleborough,
Msss.... a.......................... 116 34 150

North Attleboro Gas Co......... 77 23 100
City of Norwich, Conn............ 737 218 955
The Pequot Gas Co............... 93 >28 121
Providence Gas Co................ 6,172 1,828 8,000
South'County Gas Co............
The Southern Connecticut

203 60 263

Gas Co................................. 4,922 1,457 6,379

Total.......... ........................ 63,360 18,760 82,120

Algonquin also request authority to 
construct and operate facilities 
necessary to render service under 
proposed Rate Schedules F-2 and F-3. 
These facilities consist of certain 
pipeline looping and replacement, 
including 10.3 miles of loop on 
Algonquin’s M system from its mainline 
in Chesire, Connecticut, to the 
Farmington, Connecticut, meter station, 
1.8 miles of loop on its C l system in 
North Haven, Connecticut, and 0.12 mile 
of pipeline on its B1 system in 
Naugatuck, Connecticut. Such facilities 
also would include four 3,830 h.p. 
turbine engine compressor units at 
Hanover, New Jersey, Stoney Point,
New York, and Cromwell, Connecticut; 
miscellaneous meter and regulator 
station modifications at various points 
including Hanover, New Jersey; and a 
new interconnection with Transco near 
Centerville, New Jersey. Algonquin 
estimates the cost of these facilities to 
be $49.6 million.

Construction would preceed in stages, 
reaching full firm service November 1, 
1986. Algonquin proposes to charge a 
$19.53 per MMBtu demand charge and a 
$.1474 per MMBtu commodity charge 
when all proposed facilities have been 
constructed. For interim years beginning 
November 1,1984, Algonquin proposes 
to charge rates which reflect the cost of 
the facilities installed to provide service 
at that time. For the period beginning 
November 1,1984, Algonquin proposes 
to deliver 18,146 MMBtu per day under 
proposed Rate Schedules F-2 and 14,782 
MMBtu per day under proposed Rate 
Schedule F-3. Algonquin request 
permission to adjust the rates for service 
under Rate Schedules F-2 and F-3 to 
reflect the cost of facilities installed at 
each build-up stage of service.

Algonquin states that this amendment 
is filed to implement agreements by 
Algonquin and its customers in Phase la  
of the Boundary Gas, Inc,, Docket No. 
CP81-107-000, et ah, proceedings.

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before 
February 23,1984, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and

Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. Persons who have 
heretofore filed need not file again. 
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-4428 Filed 2-16-84; 8:45 am]
BILLING CO DE 6 7 1 7-0 1-«

[Docket No. CP84-226-000]

Columbia Gas Transmission Corp. and 
Columbia Gulf Transmission Co.; 
Request Under Blanket Authorization

February 13,1984.
Take notice that on February 7,1984, 

Columbia Gas Transmission 
Corporation (Columbia), P.O. Box 1273, 
Charleston, West Virginia 25325-1273 
and Columbia Gulf Transmission 
Company (Columbia Gulf,), P.O. Box 
683, Houston, Texas 77001, filed in 
Docket No. CP84-226-000 a joint request 
pursuant to Section 157.205 of the 
Regulations under the Natural Gas Act 
(18 CFR 157.205) that they propose to 
transport natural gas on behalf of 
WESTVACO Corporation 
(WESTVACO) for use as boiler fuel 
under authorizations issued in Docket 
Nos. CP83-76-000 and CP83-496-000, 
respectively, pursuant to Section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection.

Columbia and Columbia Gulf propose 
to transport for one year up to 4,625 dt 
equivalent of natural gas per day for 
WESTVACO. It is indicated that Exxon 
Corporation (Exxon) and Delhi Gas 
Pipeline Corporation (Delhi) would 
deliver natural gas to Columbia Gulf 
and that Columbia Gulf would transport 
and deliver equivalent volumes to 
Columbia. It is further stated that in turn 
Columbia would transport and deliver 
equivalent volumes of natural gas to 
Columbia Gas of West Virginia, Inc. 
(CWV), in Beryle, West Virginia. 
Columbia states that it has released the 
Exxon gas and that these supplies are 
subject to the ceiling price provisions of 
Sections 102 and 103 of the Natural Gas 
Policy Act of 1978. It is also stated that 
the gas sold by Delhi to WESTVACO
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would not be release gas. It is further 
indicated that WESTVACO would 
purchase this natural gas from Exxon 
and Delhi and that CWV is the 
distribution company serving 
WESTVACO in Beryle, West Virginia.

For this transportation it is stated that 
Columbia Gulf would charge 
WESTVACO its average system-wide 
onshore or offshore transmission cost, 
exclusive of company-use and 
unaccounted-for gas, currently 26.19 
cents per dt equivalent and 44.63 cents 
per dt equivalent, respectively.
Columbia Gulf would retain 2.58 percent 
and 3.33 percent of the gas delivered to 
it from onshore and offshore, 
respectively, for company-use and 
unaccounted-for gas. It is also stated 
that Columbia would charge 
WESTVACO its average system-wide 
storage and transmission cost, exclusive 
of company-use and unaccounted-for 
gas, currently 40.11 cents per dt. In 
addition Columbia would retain 2.85 
percent of the gas delivered to it for 
company-use and unaccounted-for gas. 
Columbia also states that it would 
collect the GRI funding unit charge of 
1.21 cents per dt.

Any person or the Commission’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice 
of intervention and, pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act.
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-4430 Filed 2-16-84; 8:45 amj 
BILLING CODE 6717-01-M

[Docket No. CP84-228-000]

Columbia Gas Transmission Corp. and 
Columbia Gulf Transmission Co.; 
Notice of Request Under Blanket 
Authorization

February 13,1984.
Take notice that on February 7 ,1984, 

Columbia Gas Transmission 
Corporation (Columbia), P.O. Box 1273, 
Charleston, West Virginia 25325-1273, 
and Columbia Gulf Transmission

Company (Columbia Gulf), P.O. Box 683, 
Houston, Texas 77001, filed in Docket 
No. CP84-228-000 a joint request 
pursuant to § 157.205 of the Regulations 
under the Natural Gas Act (18 CFR 
157.205) that they propose to transport 
natural gas on behalf of Howmet 
Aluminum Corporation (Howmet) under 
authorizations issued in Docket Nos. 
CP83-76-000 and CP83-496-000, 
respectively, pursuant to Section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request on file with the 

'Commission and open to public 
inspection.

Columbia and Columbia Gulf propose 
to transport for one year up to 3,000 dt 
equivalent of natural gas per day for 
Howmet. It is indicated that Exxon 
Corporation would deliver natural gas to 
Columbia Gulf and that Columbia Gulf 
would transport and deliver equivalent 
volumes to Columbia. It is further stated 
that in turn Columbia would transport 
and deliver equivalent volumes of 
natural gas to UGI Corporation (UGI) in 
Lancaster, Pennsylvania. Columbia 
states that it has released this gas and 
that these supplies are subject to the 
ceiling price provisions of Sections 102 
and 103 of the Natural Gas Policy Act of 
1978. It is further indicated that Howmet 
would purchase this released natural 
gas from Exxon and the UGI is the 
distribution company serving Howmet 
in Lancaster, Pennsylvania, and that 
Howmet would .use these volumes in 
melting of aluminum, painting, annealing 
and space heating of buildings in its 
Lancaster, Pennsylvania, plant.

For this transportation it is stated that 
Columbia Gulf would charge Howmqj its 
average system-wide onshore or 
offshore transmission cost, exclusive of 
company-use and unaccounted-for gas, 
currently 26.19 cents per dt equivalent 
and 44.63 cents per dt equivalent, 
respectively. Columbia Gulf would 
retain 2.58 percent and 3.33 percent of 
the gas delivered to it from onshore and 
offshore, respectively, for company-use 
and unaccounted-for gas. It is also 
stated that Columbia would charge 
Howmet its average system-wide 
storage and transmission cost, exclusive 
of company-use and unaccounted-for 
gas, currently 40.11 cents per dt. In 
additibn Columbia would retain 2.85 
percent of the gas delivered to it for 
company-use and unaccounted-for gas. 
Columbia also states that it would 
collect the GRI funding unit charge of 
1.21 cents per dt.

Any person or the Commisson’s staff 
may, within 45 days after issuance of 
the instant notice by the Commission, 
file pursuant to Rule 214 of the 
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice

of intervention and pursuant to § 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act.
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-4431 Filed 2-16-84; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. C P 84-7-001 ]

National Fuel Gas Supply Corp.; 
Amendment to Application

• February 14,1984.
Take notice that on January 31,1984, 

National Fuel Gas Supply Corporation 
(National Fuel), 10 Lafayette Square, 
Buffalo, New York 14203, filed in Docket 
No. CP84-7-001 an amendment to its 
application in Docket No. CP84-7-000 
for a certificate of public convenience 
and necessity pursuant to Section 7(c) of 
the Natural Gas Act authorizing the 
sales in interstate commerce of natural 
gas for resale to certain purchasers in 
New Jersey, New York, and the New 
England area, as more full set forth in 
the amendment which is on file with the 
Commission and open to public 
inspection.

National Fuel proposes to make the 
following sales:

Purchaser

Com­
mencement 

through 
Oct 31, 

1984,
interruptible

(dt/d)

Nov. 1, 
1984 

through 
Oct 31, 

1986, 
firm (dt/ 

d)

Nov. 1, 
1986 to 
termina­
tion firm 

(dt/d)

Algonquin Gas 
Transmission 
Company1................. 14,782 14,795 18,760

The Brooklyn Union 
Gas Company............ 0 0 3,250

Consolidated Edison 
Company of New 
York, Inc________ ... 5,500 5,500 3,800

Elizabethtown Gas 
Company.................... 1,000 1,000 1,090

New Jersey Natural 
Gas Company............ 0 0 3,250

Public Service Electric 
and Gas Company.... 15,500 15,500 9,850

Total......... ............... 36,782 36,795 40,000

1 Deliveries from November 1, 1984, through October 31, 
1985, would be interruptible, since Algonquin, it is said, 
would not have the necessary facilities to provide firm 
deliveries to its customers during this period.

Service through October 31,1984, 
would be at the effective 100% load 
factor Rate Schedule RO rate. From
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November 1,1984, through October 31, 
1992, service would be at the effective 
rate contained in National Fuel’s Rate 
Schedule RO. With regard to deliveries 
to Algonquin Gas Transmission 
Company from November 1,1984, 
through October 31,1985, National Fuel 
proposes to charge the rate specified in 
its Rate Schedule RO, expressed as a 
commodity rate and calculated on an 
imputed 70% load factor basis.

The amendment states that National 
Fuel will deliver the gas for the account 
of the purchasers or Transcontinental 
Gas Pipe Line Corporation at the 
existing points of interconnection 
between their facilities. The amendment 
further states that the source of the gas 
proposed to be sold is National Fuel’s 
general system supply and that this gas 
is surplus to the needs of National’s 
Fuel’s customers.

National Fuel states that this 
amendment is filed to implement 
agreements arrived at by National Fuel 
and the buyers in Phase la of the 
Boundary Gas, Inc., Docket No. CP81- 
107-000, et ah, proceedings.

Any person desiring to be heard or to 
make any protest with reference to said 
amendment should on or before 
February 23,1984 file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. Persons who have 
heretofore filed need not file again. 
Kenneth F. Plumb,
Secretary.
|FR Doc. 84-4432 Filed 2-18-84: 8:45 am)

BILLING CODE 6717-01-M

[Docket No. CP80-22-006]

Northern Natural Gas Co.; Petition for 
Authority for Specified Accounting 
and Rate Treatment for Settlement 
Payments Made to Consolidated 
Natural Gas, Limited, in Lieu of 
Contractual Take-or-Pay Deficiency 
Payment Obligations

February 14,1984.
Take notice that on February 7,1984, 

Northern Natural Gas Company,

Division of InterNorth, Inc. (Northern) 
filed a petition pursuant to Sections 3 
and 4 of the Natural Gas Act, and Parts 
153 and 154 of the Commission’s 
Regulations requesting the Commission 
issue an Order first, finding that the gas 
purchase contract amendments between 
Northern, Consolidated Natural Gas, 
Limited (Consolidated) and 
TransCanada Pipeline Limited 
(TransCanada) are just and reasonable; 
second, finding that the incurrence of 
settlement costs associated with the 
contract amendments are prudent; and 
third, that such settlement costs are 
considered to be part of the total cost of 
purchasing Canadian gas, and 
authorizing Northern to record such 
amount in accordance with Northern’s 
approved Purchase Gas Adjustment 
Tariff (PGA).

As more fully set out in the petition, 
Northern states that the amend 
contracts with Consolidated implement 
a settlement reached with its Canadian 
supplier, TransCanada, wherein certain 
take-or-pay claims are waived. In total, 
the contract amendment, when 
compared to the terms of the original 
contract will enable Northern to reduce 
its purchases from Canada by 
approximately $240 million over the 
contract period. This reduction in 
Canadian gas purchase costs will be 
partially offset by the cost of increased 
purchases of domestic gas which is 
priced considerably lower than 
Canadian gas. Northern further states 
that because of the reduced level of gas 
to be purchased by Northern, 
Consolidated and TransCanada will 
incuc contractual volume deficiency 
obligations with its respective suppliers. 
In consideration of these obligations, 
Northern has agreed to make certain 
settlement payments to Consolidated 
who, in turn, will make payment of the 
same amount to TransCanada in lieu of 
contractual deficiency payment 
obligations. Based on present estimates, 
the total settlement payments payable to 
TransCanada will be approximately $29 
million for the four contract years 
ending October 31,1983.

In addition, Northern has requested 
that the Commission, in its order 
accepting the proposed tariff revisions: 
determine the revised tariff to be just 
and reasonable and in the public 
interest; find that incurrence of costs 
associated with the settlement is 
prudent and that the settlement 
payments are costs of purchasing 
Canadian gas. The various contract 
amendments executed to implement this 
settlement provide that all governmental 
and regulatory approvals must be 
obtained by May 15,1984 or the

Agreement terminates and is of no 
further force or effect.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211,
385.214). All such petitions or protests 
should be filed on, or before February 
27,1984. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.

Kenneth F. Plumb,
Secretary.

|FR Doc. 84-4433 Filed 2-16-84: 8:45 am)

BILLING CODE 6717-01-M

[Docket Nos. ER84-198-000, et al.]

Puget Sound Power and Light Co., et 
al.; Order Accepting Rates for Filing 
Subject To  Refund or Adjustment, 
Noting Interventions, and Deferring 
Establishment of Procedures

Issued: February 10,1984.

On January 6,1984, December 15,
1983, and December 13,1983, Puget 
Sound Power and Light Company 
(Puget), Portland General Electric 
Company (Portland), and Montana 
Power Company (Montana) filed in 
Docket Nos. ER84-198-000, ER84-163- 
000, and ER84-156-000, respectively, 
pursuant to § 35.13(c) of the 
Commission’s regulations (18 CFR 
35.13(c)), revised Average System Cost 
(ASC) rates applicable to exchange 
sales made to the Bonneville Power 
Administration (BPA), under the terms 
of the Pacific Northwest Electric Power 
Planning and Conservation Act 
(Northwest Power Act).1 The Northwest 
Power Act authorizes participating 
electric utility systems to sell to BPA at 
“average system cost” amounts of 
energy equivalent to their residential 
customers’ loads and to repurchase such 
energy from BPA at BPA’s lower 
preference rate.

'See Attachment for rate schedule designations.
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The Commission issued a Final Rule 2 
governing these exchanges on October
6,1983. Under the established 
procedures, which are in substance 
identical to those provided for in the 
Commission’s interim rule, jurisdictional 
utilities must file each ASC rate 
proposal with BP A; That rate is to be 
reviewed by BPA within 120 days. If 
BPA’s review results in an ASC 
determination different from that 
developed by the utility, BPA is to issue 
a report of its findings, together with the 
ASC rate to be used by the utility. The 
utility’s proposed ASC rate, BPA’s 
report, and BPA’s adjusted ASC rate, if  
any, must then be filed with the 
Commission for review. The final rules 
further provide that such filings are 
subject to the procedures applicable to 
other filings under section 205 of the 
Federal Power Act, as the Commission 
deems appropriate. The Commission 
may order changes in an ASC rate 
which was not determined in 
compliance with the final rules. The 
three filings addressed by this order 
represent the first ASC rates to be 
processed under the final rule.

Montana’s revised ASC rate covers 
exchange sales to BPA for the exchange 
period beginning June 30,1983. The filing 
includes BPA’s written report and 
redetermination of Montana’s ASC 
proposal. Montana also submitted 
objections to certain of BPA’s 
adjustments to the ASC rate.3

Portland’s revised ASC rate applies to 
the exchange period beginning July 29, 
1983, and reflects Portland’s quarterly 
Power Cost Adjustment (PCA) 
authorized by the Public Utility 
Commission of Oregon. Portland does 
not contest BPA’s adjustments in this 
proceeding. However, the ASC rate 
represents a power cost adjustment to a 
base rate which has been contested by 
Portland in Docket No. ER83-540-000. 
Accordingly, Portland’s objections in 
Do&ket No. ER83-540-000 apply equally 
to the instant dockets.4

Puget’s revised ASC rate applies to 
the period beginning August 2,1983. In 
addition to BPA's report, Puget also

2 O rd er N o. 337, D ocket N o. R M 8 1 -4 1 -0 0 0 , S a le s  
of Electric P o w er to the Bonneville P o w er  
Adm inistration; M ethodology an d  Filing  
Requirem ents; Final Rule. 25 FE R C  Jj 61 ,055. T h e  
final rules b e ca m e  effectiv e on Jan u ary  1 0 ,1 9 8 4 .

3 The adjustm ents co n te ste d  by  M on tan a include: 
(1) E xclusion  o f the c o s t o f  c e rta in  new  load  from  
•he A SC; (2) exclu sio n  from  A S C  o f c o s ts  relating to  
radial lines; (3) B P A 's use o f  g ro ss  plant ra tio s to 
functionalize g en eral plant m ain ten an ce ; and (4) 
BPA’s loss fa c to r  adjustm ents.

4 The major issue in Docket No. E R 8 3 -5 4 0 -0 0 0  
relates to alleged terminated plant costs excluded 
by BPA from Portland’s ASC rate. BPA has adjusted 
Portland’s revised ASC rate in the instant docket to

submitted a summary of BPA 
adjustments in this and Puget’s other 
pending ASC proceedings 5 to which 
Puget objects.6 Also, Puget moves for 
consolidation of all of its pending ASC 
proceedings and requests expedited 
review, including “an independent 
audit” by the Commission staff, a 
settlement conference, and the initiation 
of a hearing.

Notices of the filings were published 
in the Federal Register, with comments 
due by January 13,1984, January 19,
1984, and February 1,1984, in Docket 
Nos. ER84-156-000, ER84-163-000, and 
ER84-198-000, respectively. Timely 
interventions were filed by BPA and by 
BPA’s Direct Service Industrial 
Customers (DSIs) 7 in all three dockets.

Neither BPA nor the DSIs raise any 
issues not previously identified in other 
pending Portland and Montana ASC 
proceedings:8 In Docket No. ER84-198-- 
000, the DSI's raise several issues 
advanced in other Puget ASC dockets 
and also several new issues regarding 
reconcilation of Puget’s filing in Docket 
No. ER84-198-000 with its latest rate 
order from the Washington 
Commission.9 BPA has raised no new 
issues in Docket No. ER84-198-000. BPA 
and the DSI's also state their intention 
to file written comments in the future 
and reserve the right to request a 
hearing or oral argument.

BPA and the DSIs also filed timely 
answers in opposition to Puget’s motion 
for consolidation and request for 
expedited review. They allege that Puget 
is seeking preferential treatment and 
seeking to avoid the procedures

reflect the sam é ad ju stm en t to  P o rtlan d ’s  b a se  ra te  
a s  th at m ad e in D o ck et N o. E R 8 3 -5 4 0 -0 0 0 .

* Puget's other pending ASC proceedings are in 
Docket Nos. E R 8 2 -4 4 8 -0 0 0 , E R 8 2 -7 1 5 -0 0 0 , E R 8 3 -4 4 -  
000, E R 8 3 -4 5 -0 0 0 , E R 8 3 -4 6 -0 0 0 , E R 8 3 -1 8 7 -0 0 0 ,  
E R 8 3 -3 3 4 -0 0 0 , E R 8 3 -5 4 1 -0 0 0 , E R 8 3 -5 6 7 -0 0 0 , E R 8 3 -  
7 0 6 -0 0 0 , and E R 8 4 -4 0 -0 0 0 .

6 Puget objects to, inter alia, BPA’s treatment of 
the Washington Public Utility Tax, terminated plant 
costs, functionalization, plant investment, working 
capital, administrative and general expenses, 
regulatory expenses, radial lines, and Federal 
income taxes.

7 The DSIs are Aluminum Company of America, 
ARCO Metals Company, The Carborundum 
Company, Georgia-Pacific Corporation, Intalco 
Aluminum Corporation, Kaiser Aluminum and 
Chemical Corporation, Maritn Marietta Alumninum, 
Inc., Oregon Metalurgical Corporation, Pacific 
Carbide and Alloys Co., Pennwalt Corporation, and 
Reynolds Metal Company.

8 P o rtlan d  h a s  oth er ASC p roceed in gs pending in 
D o ck et N os. E R 8 3 -5 4 0 -0 0 0 , E R 8 4 -4 2 -0 0 0 , E R 8 2 -5 3 3 -  
000 , E R 8 2 -5 3 9 -0 0 0 , an d  E R 8 3 -5 7 3 -0 0 0 , an d  E R 8 2 -  
4 6 2 -0 0 0 . M on tan a h as  oth er ASC proceedings  
pending in D o ck et N o. E R 8 3 -3 8 6 -0 0 0 .

* These issues include functionalization of 
attritian allowance, purchased power, transmission 
operation and maintenance expenses and 
depreciation.

established in Order No. 337 for 
resolution of contested generic issues.

On February 1,1984, the Washington 
Utilities and Transportation 
Commission filed a motion in Docket 
No. ER84-198-000 for an order 
convening a Joint State Board, pursuant 
to section 9(g) of the Northwest Power 
Act, for purposes of reviewing ASC 
rates that will affect residential 
customers in the State of Washington.

Discussion

Under Rule 214 of the Commission’s 
Rules of Practice and Procedure (18 CFR
385.214), the unopposed interventions 
serve to make BPA and the DSIs parties 
to the proceedings in Docket Nos. ER84- 
163-000, ER84-156-000 and ER84-198- 
000.

As noted the filings in these 
proceedings are the first ASC filings to 
be considered subsequent to the 
effective date of the final rules regarding 
the ASC methodology. In each instance 
where ASC rates were accepted for 
filing under the interim rules, the filing 
utility and/or the DSIs have objected to 
certain of BPA’s adjustments. Our policy 
under the interim rules was to hold in 
abeyance any decision on contested 
issues and procedures until the final 
rules were issued. In addition, we have 
stated that the determinations will be 
made “with such assistance from the 
Joint Board as the Commission 
determines to be appropriate.” See, 17 
FERC Jj 61,005. We have also granted 
parties sixty days from the effective 
date (January 10,1984) of our Final Rule, 
on the ASC methodology in which to file 
comments as to whether they intend to 
pursue issues previously raised.10 When 
these filings are received, we may find 
that there are common questions of law 
or fact that will lend themselves to 
consolidated or generic proceedings. At 
such time* we can best determine what 
procedures will most efficiently and 
most expeditiously resolve these cases, 
and what the appropriate role of the 
Joint Board should be in assisting the 
Commission in its determinations.

We shall therefore accept for filing the 
BPA adjusted ASC rates for Puget, 
Portland, and Montana in Docket Nos. 
ER84-198-000, ER84-163-000, and ER84- 
156-000, respectively. The rates shall 
become effective, subject to refund or 
further adjustment, as of August 2,1983, 
July 29,1983, and June 30,1983, 
respectively.

While we do not wish to impede a 
prompt resolution of the issues in these 
proceedings, we decline to formally

10 S ee Order No. 337, 25  FERC fl 61,055.
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expedite the proceedings at this time. 
The ASC rates will be collected subject 
to refund or adjustment; therefore, no 
prejudice should result to the parties 
pending resolution of these cases.

Puget’s pleadings are not entirely 
clear as to what is contemplated in its 
request for an “independent audit” by 
the Commission staff. Puget may wish to 
further articulate its request. In any 
event, we find in light of the discussion 
above that it would be premature to act 
on Puget’s request for an audit at this 
time.

The Commission orders:
(A) Puget’s, Portland’s, and Montana’s 

ASC rates in Docket Nos. ER84-198-0Q0, 
ER84-163-000, and ER84-15&-000, 
respectively, as adjusted by BPA, are 
hereby accepted for filing, to become 
effective as of August 2,1983, July 29, 
1983, and June 30,1983, respectively, 
subject to refund or further adjustment, 
pending further proceedings to be 
established as discussed in the body of 
this order.

(B) Action on the Washington 
Commission’s motion to convene a Joint 
State Board is hereby deferred as 
discussed in the body of this order.

(C) The Secretary shall promptly 
publish this order in the Federal 
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.

Rate Schedule Designations

Designation Description

Docket No. ER84-156-000
Montana Power Company

Supplement No. 5 to Supplement No. 3 
to Montana Power Company/Bonne- 
viile Power Administration Service 
Agreement under Pacific Northwest 
Electric Power Planning and Conser­
vation Act FERC Electric Tariff Origi­
nal Volume No. 1 (Supersedes Sup­
plement No. 4 to Supplement No. 3).

Revised ASC for 
Montana 
Jurisdiction with 
BPA Report.

Docket No. ER84-163-000
Portland General Electric Company

Supplement No. 11 to Supplement No. 
3 to Portland General Electric Compa­
ny/Bonneville Power Administration 
Service Agreement under Pacific 
Northwest Electric Power Planning 
and Conservation Act FERC Electric 
Tariff Original Volume No. 1 (Super­
sedes Supplement No. 10 to Supple­
ment No. 3).

Revised ASC for 
Oregon
Jurisdiction with 
BPA Report.

Docket No. ER84-198-000
Puget Sound Power A Light Company

Supplement No. 11 to Supplement No. 
3 to Puget Sound Power & Light Com­
pany/ Bonneville Power Administration 
Service Agreement under Pacific 
Northwest Electric Power Planning 
and Conservation Act FERC Electric 
Tariff Original Volume No. 1 (Super­
sedes Supplement No. 10 to Supple­
ment No. 3).

Revised ASC for 
Washington 
Jurisdiction with 
BPA Report.

[FR Doc. 84-4341 Filed 2-16-84; 8:45 am] 
BILLING CODE 6717-01-M

[Docket Nos. RP82-57-013 and R P 3 -5 2 - 
007]

United Gas Pipeline Co.; Proposed 
Changes in FERC Gas Tariff

February 14,1984
Take notice that United Gas Pipeline 

Company (United), on February 3,1984, 
tendered for filing Sixty-Fifth Revised 
Sheet No. 4, Thirteenth Revised Sheet 
No. 4-C, and First Revised Sheet No. 4 - 
D to its FERC Gas Tariff, First Revised 
Volume No. 1.

United states that these sheets are 
submitted to implement the approved 
Interim Settlement Agreement in Docket 
Nos. RP82-57-012 and RP83-52-006. 
United requests waiver of § 154.22 of the 
Code of Federal Regulations to permit 
these tariff sheets to be effective 
January 1,1984.

Copies of the filing will be served 
upon United’s jurisdictional customers 
and the public service commissions of 
the states of Alabama, Florida,
Louisiana and Mississippi, and the 
Texas Railroad Commission.

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with 
§ § 385.214 and 385.211 of this chapter. 
All such petitions or protests should be 
filed on or before February 24,1984. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
(FR Doc. 84-4437 Filed 2-16-84; 8:45 am]

BILLING CO DE 6717-01-M

[Docket No. ER84-108-000]

Virginia Electric and Power Co.; Order 
Accepting for Filing and Suspending 
Rates, Noting Interventions, Granting 
Waiver of Notice Requirements, and 
Establishing Hearing Procedures

Issued: February 10,1984.

On November 21,1983, as completed 
on December 14,1983, Virginia Electric 
and Power Company (VEPCO) tendered 
for filing an Interconnection and 
Operating Agreement with Old

Dominion Electric Cooperative (Old 
Dominion) to supersede individual rate 
schedules with 10 Virginia electric 
cooperatives.1 VEPCO proposes to cease 
serving the individual members of Old 
Dominion 2 and to begin service directly 
to Old Dominion under the proposed 
rates as of the closing date of VEPCO’s 
sale to Old Dominion of an 11.6% 
ownership interest in the North Anna 
nuclear generating Unit Nos. 1 and 2.3 
The proposed rates reflect two phases, 
the second of which includes 
allowances for construction work in 
progress (CWIP). These rates were 
derived using the cost of service 
underlying the filed rates to the 
individual electric cooperatives which 
are currently under investigation in 
Docket Nos. ER83-430-000 and ER83- 
618-000. However, the cost of service 
has been adjusted to exclude all costs 
associated with the North Anna units.4

VEPCO requests waiver of the notice 
requirements to allow the proposed non- 
CWIP rates to become effective, subject 
to refund, as of the closing date for the 
sale of the North Anna units and to 
allow the proposed CWIP rates to 
become effective on January 31,1984, 
subject to refund, to coincide with the

1 See  A ttach m en t fo r ra te  sch ed u le designations. 
A lthough V EP C O ’8 original filing w a s  subm itted on 
N ovem b er 2 1 ,1 9 8 3 , the filing w a s  not com pleted  
until D ecem b er 1 4 ,1 9 8 3 , w hen  the com p an y  
ten d ered  v ario u s am endm ents an d  co rre ctio n s  to its 
original subm ittal.

2 The m em bers o f O ld D om inion a re  B A R C , 
Com m unity, M ecklenburg, N orthern  N eck , Northern  
V irginia, P rince G eorge, R ap p ah an n o ck , 
S h en an d o ah  V alley , an d  Sou thside E le c tric  
C o o p erativ es . V EP C O  s ta te s  th at the in stan t filing 
w ill n ot su p ersed e  ag reem en ts w ith  the C en tral  
V irginia on C raig-B otetou rt E le c tric  C o operatives, 
sin ce  th ese  co o p e ra tiv e s  h a v e  e le cte d  n ot to  remain 
m em bers o f O ld Dom inion.

3 A s con tem p lated  in the filing, the partia l sa le  of 
the N orth A n n a units to  O ld D om inion w a s  
co n su m m ated  on D ecem b er 2 1 ,1 9 8 3 .

4 The ra te s  cu rren tly  on file w e re  a lso  subm itted  
in tw o p h ases . R a te s  exclu din g a llo w a n ce s  for , 
C W IP  w ere  a c c e p te d  for filing and su spended  fot 
five m onths to  b eco m e effectiv e  on O cto b e r 31, 
1983, su b ject to refund, in a  C om m ission  o rd er  
issu ed  on  M ay  2 7 ,1 9 8 3 , in D o ck et N o. E R 8 3 -4 3 0 -  
000 . 23  FE R C  i 61 ,289 , clarified, 24  FE R C  61.0185. 
T h e C W IP  p h a se  w a s  su spended  to  b eco m e  
effective on  Ja n u ary  3 1 ,1 9 8 4 , su b ject to refund, by 
C o m m ission  o rd er issued  on  A ugust 3 0 ,1 9 8 3 , in 
D o ck et N o. E R 8 3 -6 1 8 -0 0 0 . 24  FE R C  ^61 ,265 . The  
cu rren tly  p ro p o sed  ra te s  include a  tran sm ission  
s e rv ice  ch arg e , supplem ental p o w er ch arg es, 
s e p a ra te  ch arg es  for s e rv ice  a t the b e a r  Island  
d eliv ery  point, a  ch a rg e  for re se rv e  p ow er, an d  an 
excess  facilities ch arg e. T h e  prop o sed  supplemental 
p o w er ra te s  an d  r a te s ‘for se rv ice  a t  B e a r  Island  
reflect both  a  C W IP  an d  n on -C W IP  p h ase , sim ilar to 
the ra te s  filed in D o ck et N os. E R 8 3 -4 3 0 -0 0 0  and  
E R 8 3 -6 1 8 -0 0 0 . The p ro p o sed  tran sm ission , reserve  
pow er, an d  e x c e s s  facilities ch arg es  do not include 
a  C W IP  com ponen t. T h e prop o sed  ra te s  for service  
a t  B e a r Island  an d  the e x c e s s  facilities ch arg e  are 
essen tia lly  id en tical to  the ra te s  filed for such  
se rv ice s  in D o ck et N os. E R 8 3 -4 3 0 -0 0 0  and E R 8 3 -  
6 1 8 -0 0 0 .
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effective date of VEPCO’s previously 
filed CWIP rates. VEPCO also requests 
that this docket not be consolidated 
with Docket Nos. ER83-430-000 and 
ER83-618-000, stating that a settlement 
in principle has been reached in those 
dockets and that consolidation would 
delay prompt resolution of the 
proceedings. In view of the fact that the 
proposed rates are based on the same 
cost of service as the rates currently 
under investigation, VEPCO requests 
that any hearing on the proposed rates 
be held in abeyance until Docket Nos. 
ER83-430-000 and ER83-618-000 are 
resolved, noting that resolution of those 
dockets will eliminate many of the 
common issues.

Notice of VEPCO’s filing was 
published in the Federal Register, with 
comments due on or before December 
30,1983.5 Old Dominion and Bear Island 
Paper Company (BI) filed timely motions 
to intervene. BI states that it is a high 
load factor industrial customer which 
purchases power furnished by VEPCO 
to Rappahannock Electric Cooperative. 
Although BI raises no specific cost of 
service issues, the company requests 
that the proposed rates be suspended for 
at least one day and set for hearing.

Old Dominion requests suspension of 
the proposed rates, but concurs with 
VEPCO’s requested effective dates. 
Additionally, Old Dominion requests 
that this docket be considered in two 
phases, separating the non-CWIP rates 
from the CWIP rates. In support of its 
request for suspension, Old Dominion 
raises several cost of service issues 
which are currently being addressed in 
Docket Nos. ER83-430-000 and ER83- 
618-000, as well as various issues that 
are directly related only to the instant 
filing.®

Discussion
Under Rule 214(c)(1) of the 

Commission’s Rules of Practice and 
Procedure (18 CFR 385.214), the timely 
motions to intervene serve to make BI 
and Old Dominion parties to this 
proceeding.

Our preliminary review of VEPCO’s 
filing and the pleadings indicates that 
VEPCO’s proposed rates have not been 
shown to be just and reasonable and 
may be unjust, unreasonable, unduly 
discriminatory or preferential, or 
otherwise unlawful. Accordingly, we 
shall accept the proposed rates for filing 
and suspend them as ordered below.

s48 FR  56637 (1983).
®The addition al issu es ra ise d  by O ld Dom inion  

include: (1) T h e m eth od  for determ ining the 
transm ission and distribution se rv ice  ra te s ; (2) 
treatm ent o f  re se rv e  c a p a c ity  reven u es; an d  (3) 
determ ination o f the c a s h  w orking cap ita l  
allow ance.

In West Texas Utilities Company, 
Docket No. ER82-23-000,18 FERC 
i  61,189 (1982), we explained that where 
our preliminary examination indicates 
that proposed rates may be unjust and 
unreasonable and may be substantially 
excessive, as defined in West Texas, we 
would generally impose a five month 
suspension. In the instant proceeding, 
our examination suggests that VEPCO’s 
proposed rates may result in 
substantially excessive revenues. 
However, we note that the proposed 
supplemental power rate is lower than 
the current firm service rate for the 
individual members of Old Dominion. -In 
addition, Old Dominion requires the 
added transmission and reserve services 
included in the current filing in order to 
receive the benefits of its North Anna 
entitlement. Finally, we note that 
VEPCO and Old Dominion are in 
agreement with respect to the proposed 
effective dates. Under these 
circumstances, we find that good cause, 
exists to waive the notice requirements 
and to suspend the rates for a nominal 
period. Accordingly, we shall suspend 
the proposed non-CWIP supplemental 
charges, non-CWIP charges for service 
to the Bear Island delivery point, and 
the reserve power, transmission, and 
excess facilities charges, to become 
effective, subject to refund, as of 
December 21,1983, the closing date of 
the sale of the North Anna facilities. The 
rates reflecting CWIP will be suspended 
to become effective, subject to refund, 
on January 31,1984.

Since the rates in the instant filing are 
derived from the cost of service at issue 
in Docket Nos. ER83-430-000 and ER83- 
618-000, many of the matters raised by 
the intervenors here may be resolved in 
the earlier proceeding. Furthermore, we 
are informed that the parties to the prior 
dockets have reached a settlement in 
principle. Therefore, we shall grant 
VEPCO’s request to hold the hearing in 
this docket in abeyance pending the 
outcome of Docket Nos. ER83-430-000 
and ER83-618-000. However, the Chief 
Administrative Law Judge shall have the 
discretion to commence proceedings 
when appropriate and to consolidate 
this proceeding with Docket Nos. ER83- 
430-000 and ER83-618-000, in the 6vent 
that settlement of the earlier case does 
not occur. In addition, at such time as a 
hearing is convened, the presiding judge 
may consider the appropriateness of Old 
Dominion’s request for phasing.

The Commission orders:
(A) VEPCO’s request for waiver of the 

notice requirements is hereby granted.
(B) VEPCO’s proposed non-CWIP 

supplemental charges, non-CWIP 
charges for service to the Bear Island

delivery point, and the reserve power, 
transmission, and excess facilities 
charges are hereby accepted for filing 
and suspended, to become effective, 
subject to refund, as of December 21, 
1983. The proposed rates reflecting 
CWIP are hereby accepted for filing and 
suspended, to become effective, subject 
to refund, on January 31,1984.

(C) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR, Ch. I), a 
public hearing shall be held concerning 
the justness and reasonableness of 
VEPCO’s rates.

(D) The hearing in this docket shall be 
held in abeyance pending resolution of 
Docket Nos. ER83-430-000 and ER83- 
618-000. However, the Chief 
Administrative Law Judge is authorized 
to convene a hearing or to consolidate 
these proceedings, as noted in the body 
of this order, and to rule on all motions 
(except motions to dismiss) pending 
assignment of a presiding administrative 
law judge.

(E) The Secretary shall promptly 
publish this order in the Federal 
Register.

By the Commission.
Kenneth F. Plumb,
Secretary.

Virginia Electric and Po w er  Company 
Rate Schedule Designations

[Docket No. ER84-108-000]

Designation

(1) Rate Suchedule FERC
No. 106 (Supersedes Rate 
Schedules Nos.
76,77.79,80.82,83.84,85,86 
and 101, as supplemented).

(2) Supplement No. 1 to 
Rate Schedule FERC No. 
106.

Description

Interconnection and Operat­
ing Agreement.

Appendix B—Transmission
Service Charge.

(3) Supplement No. 2 to 
Rate Schedule FERC No. 
106.

(4) Supplement No. 3 to 
Rate Schedule FERC No. 
106.

(5) Supplement No. 4 to 
Rate Schedule FERC No. 
106.

Appendix C—Charges for 
Capacity and Energy Pur­
chases by VEPCO, 

Compliance Appendix E— 
Charges for purchases by 
Old Dominion.

Charges at Bear Island Deliv­
ery Point.

(6) Supplement No. 5 to 
Rate Schedule FERC No. 
106 (Supersedes Supple­
ment No. 3).

(7) Supplement No. 6 to 
Rate Schedule FERC No. 
106 (Supersedes Supple­
ment No. 4.

(8) Supplement No. 7 to 
Rate Schedule FERC No. 
106.

CWIP Appendix E—Charges 
for Purchases by Old Do­
minion.

Charges at Bear Island Deliv­
ery Point Including CWIP

Appendix G—Charges for 
Reserve Capacity.
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Virginia Electric and Pow er  Company 
Rate Schedule Designations—Continued

[Docket No. ER84-108-000]

Designation

(9) Supplement No. 8 to 
Rate Schedule FERC No. 
106.

(10) Supplement No. 9 to 
Rate Schedule FERC No. 
106.

(11) Supplement No. 10 to 
Rate Schedule FERC No. 
106.

Description

Appendix H—Facilities
Charges.

Appendix K—Power Factor,

Appendix L—North Anna Nu­
clear Production Operation 
and Maintenance Ex­
penses.

[FR Doc. 84-4342 Filed 2-16-84; 8:45 am] 
BILLING CODE 6717-01-M

Blanket Notice of Determination Under 
the Natural Gas Policy Act for OCS 
Leases Issued on or After April 20, 
1977

February 13,1984.
On September 27,1983, the Federal 

Energy Regulatory Commission 
(Commission) issued Order No. 336 
under Docket Nos. RM83-3 and RM81- 
12 (48 FR 44508 September 29,1983). In 
that order, the Commission amended its 
regulations relating to filing 
requirements for well category 
applications under the Natural Gas 
Policy Act of 1978 (NGPA). The 
determination process for natural gas 
produced from a new lease, i.e., a lease 
entered into on or after April 20,1977, on 
the Outer Continental Shelf (OCS), and 
qualifying as new natural gas under 
Section 102 of the NGPA, was amended 
in two respects. First, the Commission 
eliminated the requirement that a 
determination be made for each well 
producing gas from a new OCS lease. 
Second, in lieu of filing an application 
for each well, the Commission now 
permits the grant of a new OCS lease to 
constitute the requisite jurisdictional 
agency determination that the gas is 
produced from a new OCS lease.

Under the new procedures, the U.S. 
Department of Interior, Minerals 
Management Service (MMS), must file 
within 60 days of the grant of the lease a 
notice of determination which includes 
the lease number, the area and block 
number, and the date on which the OCS 
lease was issued by the Secretary of the 
Interior. This determination is subject to 
Commission review in the same manner 
as other jurisdictional agency 
determinations.

The Commission also adopted a 
blanket notice of determination 
procedure that allows new leases that 
have been granted by the MMS prior to 
the effective date of Order No. 336 to 
take advantage of this new rule.
Pursuant to Section 274.104(c) of the

Commission’s regulations, as revised by 
Order No. 336, notice is hereby given 
that on January 23,1984, the MMS 
notified the Commission that the 
following leases in the Alaska OCS 
region, listed by date of sale, were 
granted on or after April 20,1977, and 
therefore qualify as new OCS leases 
under Section 102 of the NGPA:
Alaska OCS Region

Date o f Sale Lease Num bers
1 2 -0 1 -7 7 O C S -Y -0 0 8 3  to  0140
1 2 -0 1 -7 7 O C S -Y -0 1 4 2  to  0145
1 2 -0 1 -7 7 O C S -Y -0 1 4 7  to  0161
1 2 -0 1 -7 7 O C S -Y -0 1 6 3  to 0165
1 2 -0 1 -7 7 O C S -Y -0 1 6 7  to  017 3
0 8 -0 1 -8 0 O C S -Y -0 1 7 5
0 7 -0 1 -8 0 O C S -Y -0 1 7 6
0 8 -0 1 -8 0 O C S -Y -0 1 7 7  to  018 8
0 7 -0 1 -8 0 O C S -Y -0 1 8 9  to  0193
0 8 -0 1 -8 0 O C S -Y -0 1 9 4  to  019 8
1 2 -0 1 -8 0 O C S -Y -0 1 9 9  to  020 7
1 2 -0 1 -8 0 O C S -Y -0 2 0 9  to  021 2
1 2 -0 1 -8 0 O C S -Y -0 2 1 4  to  0235
0 8 -0 1 -8 1 O C S -Y -0 2 3 6
1 1 -0 1 -8 1 O C S -Y -0 2 4 1  to  0253
1 2 -0 1 -8 2 O C S -Y -0 2 5 4  to  032 0
1 2 -0 1 -8 2 O C S -Y -0 3 2 2  to  032 9
1 2 -0 1 -8 2 O C S -Y -0 3 3 1  to  034 9
1 2 -0 1 -8 2 O C S -Y -0 3 5 1  to  0371
1 2 -0 1 -8 2 O C S -Y -0 3 7 3  to  0378
0 6 -0 1 -8 3 O C S -Y -0 3 7 9  to  038 0
0 6 -0 1 -8 3 O C S -Y -0 3 8 2
0 6 -0 1 -8 3 O C S -Y -0 3 8 4  to 0385
0 6 -0 1 -8 3 O C S -Y -0 3 8 7  to  0427
0 6 -0 1 -8 3 O C S -Y -0 4 2 9  to  0431
0 6 -0 1 -8 3 O C S -Y -0 4 3 3  to  0 4 4 2

On February 8,1984, the Atlantic OCS 
Region Office of the MMS notified the 
Commission that the following leases in 
the Atlantic OCS Region, listed by date 
of sale, were granted on or after April 
20,1977, and therefore qualify as new 
OCS leases under Section 102 of the 
NGPA:
Atlantic OCS Region
South Atlantic Sale #43:03-28-78
OCS-A-36.63 to 3664 
OCS-A-3666 
OCS-A-3669 to 3689 
OCS-A-3691 to 3693 
OCS-A-3695 to 3696 
OCS-A-3698 to 3706 
OCS-A-3709 to 3713

M id Atlantic Sale #49 :2-28-79  
OCS-A-0102 to 0109 
OCS-A-0111 to 0115 
OCS-A-0117 
OCS-A-0119 to 0120 
OCS-A-0122 to 0125 
OCS-A-0127 to 0145 
OCS-A-0219

North Atlantic Sale #42:12-18-79
OCS-A-0146 to 0147 
OCS-A-0149 to 0154 
OCS-A-0156 to 0159 
OCS-A-0162 to 0164 
OCS-A-0166 to 0184 
OCS-A-0187 to 0194 
OCS-A-0196 to 0204 
OCS-A-0207 to 0218

South Atlantic Sale #56:08-04-81
OCS-A-0220 to 0240 
OCS-A-0242 to 0244 
OCS-A-0247 to 0251 
OCS-A-0254 to 0258 
OCS-A-0261 to 0273

M id Atlantic Sale: #59:12-08-81
OCS-A-0274 to 0275
OCS-A-0297
OCS-A-0305
OCS-A-0308 to 0320
OCS-A-0323 to 0324
OCS-A-0327 to 0328
OCS-A-0330 to 0333
OCS-A-0335 to 0337
OCS-A-0339
OCS-A-0341
OCS-A-0343 to 0345
OCS-A-0347 to 0348
OCS-A-0350
OCS-A-0353 to 0354
OCS-A-0356 to 0357
OCS-A-0359 to 0367
OCS-A-0369 to 0370

Resale #2 :08-05-82  
OCS-A-0372 to 0374 
OCS-A-0376 to 0383*
OCS-A-0385 to 0399

A pril 1983 Lease Offering #76:
OCS-A-0401 to 0409 
OCS-A-0411 to 0414 
OCS-A-0416 to 0439

South Atlantic Sale: #78:07-26-83  
OCS-A-0440 to 0450

A complete list of OCS lease numbers, 
with the area and block numbers and 
date on which each lease was issued by 
the Secretary of the Interior is available 
for inspection at the Commission’s 
Division of Public Information, Room 
1000, 825 North Capitol St., Washington, 
D.C. Persons objecting to any of these 
determinations may, in accordance with 
18 CFR 275.203 and 275.204, file a protest 
with the Commission within fifteen days 
after publication of this notice in the 
Federal Register.
Kenneth F. Plumb,
Secretary.
[FR Doc. 4339 Filed 2-16-84; 8:45 am]
BILLING CODE 6717-01-M

Notice of Determination Under the 
Natural Gas Policy Act for OCS Leases 
Issued on or After April 20,1977

On September 27,1983, the Federal 
Energy Regulatory Commission 
(Commission) issued Order No. 336 
under Docket Nos. RM83-3 and RM81- 
12 (48 FR 44508 September 29,1983). In 
that order, the Commission amended its 
regulations relating to filing 
requirements for well category 
applications under the Natural Gas 
Policy Act of 1978 (NGPA). The 
determination process for natural gas
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produced from a new lease, i.e., a lease 
entered into on or after April 20,1977, on 
the Outer Continental Shelf (OCS), and 
qualifying as new natural gas under 
Section 102 of the NGPA, was amended 
in two respects. First, the Commission 
eliminated the requirement that a 
determination be made for each well 
producing gas from a new OCS lease. 
Second, in lieu of filing an application 
for each well, the Commission now 
permits the grant of a new OCS lease to 
constitute the requisite jurisdictional 
agency determination that the gas is 
produced from a new OCS lease.

Under the new procedures, the U.S. 
Department of Interior, Minerals 
Management Service (MMS), must file 
within 60 days of the grant of the lease a 
notice of determination which includes 
the lease number, the area and block 
number, and the date on which the OCS 
lease was issued by the Secretary of the 
Interior. This determination is subject to 
Commission review in the same manner 
as other jurisdictional agency 
determinations.

On February 6,1984, the Commission 
received notice from MMS, Gulf of 
Mexico OCS Region, that on January 5, 
1984, MMS conducted a lease offering 
for the Eastern Gulf of Mexico. Included 
in this offering were lease numbers 
OCS-G-6390 through OCS-G-6545. 
Pursuant to Order No. 336, these leases 
have been determined to qualify under 
NGPA Section 102(c)(1)(A), as new OCS 
leases granted on or after April 20,1977.

A complete list of OCS lease numbers, 
with the area and block numbers for this 
sale is available for inspection at the 
Commission’s Division of Public 
Information, Room 1000, 825 North 
Capitol St., Washington, D C. Persons 
objecting to any of these determinations 
may, in accordance with 18 CFR 275.203 
and 275.204, file a protest with the 
Commission within fifteen days after 
publication of this notice in the Federal 
Register,
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-4340 Filed 2-16-84; 8:45 am)

BILLING CODE 6717-01-M

[Docket No. OF84-147-000J

Alcon (Puerto Rico). Inc.; Application 
For Commission Certification of 
Qualifying Status of a Cogeneration 
Facility

February 14,1984.
On January 27,1984, Alcon (Puerto 

Rico), Inc., (Applicant) of P.O. Box 3000, 
Humacao, Puerto Rico 00661, submitted 
for filing an application for certification 
of a facility as a qualifying facility

pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing.

The topping-cycle cogeneration 
facility will be located at the Applicant’s 
facility at Road 925, Barrio Junquitos, 
Humacao, Puerto Rico. The facility will 
consist of two diesel generator sets. The 
primary energy source for the facility 
will be No. 5 fuel oil. The useful thermal 
energy output will be in the form of 
chilled water for air conditioning and 
steam for production processes. The 
electric power production capacity of 
the facility will be 1820 kilowatts.

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission's Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served, on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc, 84-4427 Filed 2-16-84; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. QF84-155-000]

Cogenic Energy Systems Inc.—  
Freehold Area Y.M.C.A.; Application 
for Commission Certification of 
Qualifying Status of a Cogeneration 
Facility

February 14,1984.
On January 30,1984, Cogenic Energy 

Systems Inc., (Applicant) of 307 South 
Leadbetter Road, Ashland, Virginia 
23005, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission’s 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing.

The topping-cycle cogeneration 
facility will be located at the Greater 
Freehold Area Y.M.C.A., East Freehold 
Road, Freehold, New Jersey. The facility 
will consist of an internal combustion 
engine generator unit with waste heat 
recovery from both jacket water and

exhaust gases. The primary energy 
source for the facility will be natural 
gas. The electric power production 
capacity of the facility will be 100 
kilowatts.

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
bcome a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-4429 Filed 2-16-84; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. QF84-158-000]

Owens-Illinois, Inc.— Big Island 
Facility; Application for Commission 
Certification of Qualifying Status of a 
Cogeneration Facility

February 14,1984.
On January 30,1984, Owens-Illinois, 

Inc., (Applicant) of One SeaGate, 
Toledo, Ohio 43666, submitted for filing 
an application for certification of a 
facility as a qualifying cogeneration 
facility pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made that the 
submittal constitutes a complete filing.

The topping-cycle cogeneration 
facility is located at the Applicant’s pulp 
and paper corrugated medium mill in Big 
Island, Virginia. The facility consists of 
two boilers and a steam turbine 
generator. The primary energy source 
for the facility is biomass in the form of 
bark and wood refuse, supplemented by 
coal and fuel oil. The useful thermal 
energy output, which is the form of 
steam at two separate pressure levels, is 
utilized in pulp and paper production 
processes. The electric power 
production capacity of the facility is 8 
megawatts. The present steam turbine 
generator was installed in 1965.

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene
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or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
bcome a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-4434 Filed 2-16-84; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. QF84-149-000]

Owens-Illinois, Inc.— Valdosta Facility; 
Application for Commission 
Certification of Qaulifying Status of a 
Cogeneration Facility

February 14,1984.
On January 27,1984, Owens-Illinois, 

Inc., (Applicant) of One SeaGate,
Toledo, Ohio 43666, submitted for filing 
an application for certification of a 
facility as a qualifying facility pursuant 
to § 292.207 of the Commission’s 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing.

The topping-cycle cogeneration 
facility is located at the Applicant’s pülp 
and paper corrugated linerboard mill 
near Valdosta, Georgia. The facility 
consists of six boilers and two turbine 
generators. The useful thermal energy 
output, which is in the form of steam at 
two separate pressure levels, is utilized 
in pulp and paper production processes. 
The primary energy source of the facility 
is biomass which is in the form of bark, 
wood refuse, and dry black liquor solids, 
supplemented by natural gas and fuel 
oil/reprocessed oil. The electric power 
production capacity of the facility is 15 
megawatts. The facility began operation 
as a cogeneration facility in 1953.

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of

this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-4435 Filed 2-16-84; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. OF84-75-000]

Turbo Gas and Electric, Ltd.; 
Amendment to Application for 
Commission Certification of Qualifying 
Status of a Small Power Production 
Facility

February 14,1984.
On January 30,1984, Turbo Gas and 

Electric, Ltd., (Applicant), 91 Newbury 
Street, 3rd Floor, Boston, Massachusetts 
02116, submitted for filing an amended 
application for certification of a facility 
as a qualifying small power production 
facility pursuant to § 292.207 of the 
Commission’s regulations. The original 
application was filed November 28,
1983. No determination has been made 
that the submittal constitutes a complete 
filing.

The amendment changes the capacity 
of the facility from 1000 kilowatts to 
1500 kilowatts. The facility, as changed, 
will heat outlet gas from the turbo 
expander facility using natural gas and 
other energy sources including biomass, 
waste, renewable resources, and 
geothermal resources. (In the original 
application, gas was preheated using 
natural gas exclusively.)

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
petitions or protests must be filed within 
30 days after the date of publication of 
this notice and must be served on the 
applicant. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file

with the Commission and are available 
for public inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 84-4436 Filed 2-16-84; 8:45 am]

BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION 
AGENCY

[OPTS-51506; BH-FRL 2528-6]

Certain Chemicals; Premanufacture 
Notices

a g e n c y : Environmental Protection 
Agency (EPA).
a c t io n : Notice. ______________ _____

s u m m a r y : Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a)(1) premanufacture notices are 
discussed in EPA statements of the final 
rule published in the Federal Register of 
May 13,1983 (48 FR 21722). This notice 
announces receipt of twenty PMNs and 
provides a summary of each.
DATES: Close of Review Period:

PMN 84-359—April 25,1984.
PMN 84-378, 84-379, 84-380 and 84- 

381—May 2,1984.
PMN 84-382—May 5,1984.
PMN 84-383, 84-384, 84-385, 84-386, 

84-387, 84-388, 84-389, 84-390 and 84- 
391—May 6,1984.

PMN 84-392, 84-393 and 84-394—May
7,1984.

PMN 84-395 and 84-396—May 8,1984. 
Written comments by:
PMN 84-359—March 26,1984.
PMN 84-378, 84-379, 84-380 and 84- 

381—April 2,1984.
PMN 84-382—April 5,1984.
PMN 84-383, 84-384, 84-385, 84-386, 

84-387, 84-388, 84-389, 84-390 and 84- 
391—April 6,1984.

PMN 84-392, 84-393 and 84-394— 
April 7,1984.

PMN 84-395 and 84-396—April 8,
1984.
a d d r e s s : Written comments, identified 
by the document control number 
“[OPTS-51506]” and the specific PMN 
number should be sent to: Document 
Control Officer (TS-793), Office of Toxic 
Substances, Office of Pesticides and 
Toxic Substances, Environmental 
Protection Agency, Rm. E-409, 401 M St., 
SW., Washington, D.C. 20460. (202-382- 
3532).
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FOR FURTHER INFORMATION C O N TA C T: 
Margaret Stasikowski, Acting Chief, 
Premanfacture Notice Management 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-216, 401 M St., SW., Washington DC 
20460 (202-382-3729).
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address.

PMN 84-359
Importer. American Hoechst 

Corporation.
Chemical. (S) 2,2-bis(4-(3- 

di(cocoalkylpolyoxyethyl)amino-2- 
hydroxypropoxy)phenyl)propane, 
ethoxylated.

Use/Import. (S) Surfactant for 
dispersion preparations for industrial, 
commercial and consumer use. Import 
range: 300-400 kg/yr.

Toxicity Data. No data submitted. 
Exposure. Processing and use: dermal, 

a total of 40 workers, up to 20 
manhours/yr.

Environmental Release/Disposal. No 
release.

PMN 84-378

Manufacturer. Confidential.
Chemical. (G) Aromatic sulfonate of 

substituted heteropolycycle.
Use/Production. (G) Open, non- 

dispersive use. Prod, range:
Confidential.

Toxicity Data. No data on the PMN 
substance submitted.

Exposure. Confidential.
Environmental Release/Disposal. 

Confidential. Disposal by navigable 
waterway.
PMN 84-379

Manufacturer. Confidential.
Chemical. (G) Aromatic sulfonate of 

substituted heteropolycycle.
Use/Import. (G), non-dispersive use. 

Prod, range: Confidential.
Toxicity Data. No data on the PMN 

substance submitted.
Exposure. Confidential.
En vironmental Release/Disposal. 

Disposal by navigable waterway.
PMN 84-380

Manufacturer. Confidential.
Chemical. (G) Aromatic sulfonate of 

substituted heteropolycycle.
Use/Import. (G) Open, non-dispersive 

use. Prod, range: Confidential.

Toxicity Data. No data on the PMN 
substance submitted.

Exposure. Confidential.
En vironmental Release/Disposal. 

Confidential. Disposal by navigable 
waterway.

PMN 84-381
Manufacturer. Monsanto Company. 
Chemical. (G) Polyphenyl ether.
Use/Production. (S) Industrial 

chemical intermediate. Prod, range: 
Confidential.

Toxicity Data. No data on the PMN 
substance submitted.

Exposure. Confidential. 
Environmental Release/Disposal. 

Less than 0.01-14 kg/batch released to 
drum with 0.1 gk/batch to air. Disposal 
by incineration and landfill.
PMN 84-382

Manufacturer. ALCOLAC INC. 
Chemical. (S) 2-propenoic acid 3-(2- 

hydroxyethoxy) 3-oxypropyl ester.
Use/Production. (S) Industrial 

reactive dilvent for radiation curable 
coatings and adhesives. Prod, range: 
Confidential.

Toxicity Data. Irritation: Skin— 
severe, Eye—Extreme.

Exposure. Manufacture: dermal, a 
total of 3 workers, up to 15 hrs/da, up to 
12 da/yr.

Environmental Release/Disposal. 12 
kg/batch released to land. Disposal by 
publicly owned treatment works 
(POTW) and landfill.
PMN 84-383

Manufacturer. Confidential.
Chemical. (G) Linseed based alkyd. 
Use/Production. (G) The new 

substance will function as an ingredient 
in inks which are commercially applied 
to various substrates in an open use. 
Prod, range: 250,000-360,000 kg/yr. 

Toxicity Data. No data submitted. 
Exposure. Manufacture and 

processing: dermal, a total of 99 
workers, up to 9 hrs/da, up to 250 da/yr.

Environmental Release/Disposal. 0.3- 
90 kg/yr released to land. Disposal by 
incineration and landfill.
PMN 84-384

Importer. Confidential.
Chemical. (G) Substituted 

cyclohexane and cyclohexene esters.
Use/Import. (G) Highly dispersive use. 

Import range: Confidential 
Toxicity Data. Acute oral: 8,000 mg/ 

kg; Acute dermal: 4,000 mg/kg; Irritation: 
Skin—Slight, Eye-—Moderate, 
Phototoxicity: Negative: Skin 
sensitization: Non-sensitizer.

Exposure. Confidential.
Environmental Release/Disposal. 

Confidential. Disposal by POTW.

PMN 84-385

Manufacturer. Confidential. 
Chemical. (G) Substituted 

phenylmagnesium chloride.
Use/Production. (G) Chemical 

intermediate. Prod, range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Confidential.
En vironmen tal Release/Disposal. 

Confidential.
PMN 84-386

Manufacturer. Confidential. 
Chemical. (G) Substituted 

phenylmagnesium chloride.
Use/Production. (G) Chemical 

intermediate. Prod, range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release/Disposal. 

Confidential.

PMN 84-387

Manufacturer. Confidential. 
Chemical. (G) Substituted benzyl 

alcohol.
Use-Production. (G) Chemical 

intermediate. Prod, range: Confidential.
Toxicity Data. Acute oral: 500 mg/kg; 

Acute dermal: 200 mg/kg; Irritation: 
Skin—Non-irritant; Ames Test: Not 
mutagenic.

Exposure. Confidential. 
Environmental Release/Disposal. 

Confidential.

PMN 84-388

Manufacturer. Confidential.
Chemical. (G) Reaction product of a 

phenol-formaldehyde polymer, a 
carbocyclic anhydride, and an amine.

Use/Production. (G) Molding 
compound additive. Prod, range: 
Confidential.

Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release/Disposal. 

Confidential.

PMN 84-389

Manufacturer. Confidential.
Chemical. (G) Urethane acrylate.
Use/Production. (G) Resin coating. 

Prod, range: 40,000-250,000 kg/yr. 
Toxicity Data. No data submitted. 
Exposure. Confidential. 
Environmental Release/Disposal. 

Confidential.
PMN 84-390

Importer. Confidential.
Chemical. (G) Benzoic acid, 2-((6-((4- 

chloro-6-((4-
((substituted)azo)phenyl)amino)-l,3,5- 
triazin-2-yl)amino)-l-hydroxy-3-sulfo-2- 
naphthalenyl)azo-, chromium complex.
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Use/Import. (S) Commercial dyes for 
cellulosic fibres. Import range: 
Confidential.

Toxicity Data. Ames Test: Negative; 
TLm 48 hr (Orange medaka)—Above
1,000 parts per million (ppm).

Exposure. No data submitted. 
Environmental Release/Disposal. No 

data submitted.

PMN 84-391
Importer. Confidential.
Chemical. (G) Cuprate(5-), (5-hydroxy- 

2-[[4-[[5-hydroxy-6-[[2-methoxy-5- 
(substituted)phenyl]azo]-7-sulfo-2- 
naphthalenyl] amino]-6-[(3- 
sulfophenyl)aminolj-l,3,5-triazin-2- 
yl]amino]-6-[(2-hydroxy-5- 
sulfophenyl)]azo-l,7- 
naphthalenedisulfonato(7-)], 
pentasodium.

Use/Import. (S) Commercial dyes for 
cellulosic fibres. Import range: 
Confidential.

Toxicity Data. TLm 48 hr (Orange 
medaka}—Above 1,000 ppm; Ames Test: 
Negative.

Exposure. No data submitted. 
Environmental Release/Disposal. No 

data submitted.

PMN 84-392
Manufacturer. Milliken Chemical. 
Chemical. (G) Alkoxylated 

cycloaliphatic diamine.
Use/Production. (G) Disubstituted 

cyclohexane. Prod, range: Confidential. 
Toxicity Data. No data submitted. 
Exposure. Confidential.
Environmental Release/Disposal. 

Confidential.
PMN 84-393

Manufacturer. Confidential.
Chemical. [G ] 2-Chloro-N-methyl-N- 

substituted acetamide.
Use/Production. (G) Starch modifier. 

Prod, range: Confidential.
Toxicity Data. Acute oral: 0.33 g/kg; 

Acute dermal: Males—1.39 g/kg,
Females—1.60 g/kg; Irritation: Skin— 
Severe, Eye—Moderate to severe. 

Exposure. Confidential.
En vironmen tal Release/Disposal. 

Confidential. Disposal by POTW.
PMN 84-394

Manufacturer. Minnesota Mining and 
Manufacturing Company.

Chemical. (G) Polymer of ethylene 
oxide, propylene oxide, and aliphatic 
isocyanate.

Use/Production. (G) Sealant. Prod, 
range: Confidential.

Toxicity Data. Acute oral: >  5,000 
mg/kg; Irritation: Skin-Non-irritant,
Eye—Minimal; Ames Test: Non- 
mutagenic, LC50 96vhour (Fathead 
minnow)— >  10,000 mg/l.

Exposure. Manufacturer: dermal, a 
total of 9 workers.

Environmental Release/Disposal. 25 
kg released. Disposal by incinei'ation.

PMN 84-395
Manufacturer. Confidential.
Chemical. (G) Dimer acids, 

dicarboxylic acid, diamines polyamide 
resin.

Use/Production. (G) Hot melt 
adhesive in a contained use. Prod, 
range: Confidential.

Toxicity Data. No data submitted. 
Exposure. Manufacture: dermal and 

inhalation, a total of 4 workers.
En vironmental Release/Disposal.

Less than 0.1 kg/batch released to water 
with 2 kg/batch to land. Disposal by 
landfill and state approved treatment 
system.

PMN 84-396
Importer. Ajinomoto U.S.A., Inc. 
Chemical. (S) Dipentaerythritol, 

adipic acid ester.
Use/Import. (S) Industrial stabilizer 

and lubricant for PVC. Import range: 
5,000-10,000 kg/yr.

Toxicity Data. Acute oral: >  50 g/kg; 
Ames Test: Not mutagenic.

Exposure. Manufacture: A total of 10 
workers.

Environmental Release/Disposal. No 
data submitted.

Dated: Feburary 10,1984.
V. Paul Fuschini,
Acting Director, Information M anagement 
Division.
[FR Doc. 84-4219 Filed 2-16-84; 8:45 am]
BILLING CODE 6560-50-M

[O P T S -5 9 146; T S H -F R L  2528-5]

Certain Chemicals; Premanufacture 
Exemption Applications

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5 (a) or (b) of the 
Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h)(1) of TSCA. 
Requirements for test marketing 
exemption (TME) applications, which 
must either be approved or denied 
within 45 days of receipt, are discussed 
in EPA’s final rule published in the 
Federal Register of May 13,1983 (48 FR 
21722). This notice, issued under section 
5(h)(6) of TSCA, announces receipt of 
fours applications for exemptions,

provides a summary, and requests 
comments on the appropriateness of 
granting each of the exemptions.
d a t e : Written comments by March 5, 
1984.
ADDRESS: Written comments, identified 
by the document control number 
“[OPTS-59146]” and the specific TME 
number should be sent to: Document 
Control Officer (TS-793), Information 
Management Division, Office of Toxic 
Substances, Office of Pesticides and 
Toxic Substances, Environmental 
Protection Agency, Rm. E-409, 401 M 
Street, SW, Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT: 
Margaret Stasikowski, Acting Chief, 
Premanufacture Notice Management 
Branch, Chemical Control Division (TS- 
794), Office of Toxic Substances, Office 
of Pesticides and Toxic Substances, 
Environmental Protection Agency, Rm. 
E-216, 401 M Street, SW, Washington, 
DC 20460.
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the TMEs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room E-107 at the above 
address.

TME 84-26
Close of Review Period. March 21, 

1984.
Manufacturer. Confidential.
Chemical. (G) Polyamic resin solution. 
Use/Production. (G) Specialty 

coatings.
Toxicity Data. No data submitted. 
Exposure. Manufacture: a total of 4 

workers.
Environmental Release/Disposal. No 

release.

TME 84-27
Close of Review Period. March 21, 

1984.
Manufacturer. Confidential.
Chemical. (G) Polyamic resin solution. 
Use/Production. (G) Speciality 

coatings.
Toxicity Data. No data submitted. 
Exposure. Manufacture: a total of 4 

workers.
Environmental Release/Disposal. No 

release.
TME 84-28

Close of Review Period. March 22, 
1984.

Manufacturer. Confidential.
Chemical. (G) Alkyl poly ether.
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Use/Production. (G) Industrial 
polyurethane. Prod, range: 20,000 kg, 6 
months.

Toxicity Data. No data submitted. 
Exposure. Manufacturer: dermal, a 

total of 10 workers, up to 2 hrs/da, up to 
6 da/yr.

Environmental Release/Disposal. 
Release to land. Disposal by landfill.
TME 84-29

Close of Review Period. March 22, 
1984.

Manufacturer. Confidential.
Chemical. (G) Urethane acrylate. 
Use/Production. (G) Resin coating. 

Prod, range: 20,000 lbs, 1 year.
Toxicity Data. No data on the TME 

substance submitted.
Exposure. Manufacture, processing 

and use: dermal, a total of 30 workers.
En vironmental Release/Disposal. 

Confidential.
Dated: February 10,1984.

V. Paul Fuschini,
Acting Director, Information Management 
Division.
[FR Doc. 84-4218 Filed 2-18-84; 8:45 am)
BILLING CODE 6560-50-M

[E R -FR L-2 5 2 8 -2 ]

Availability of Environmental Impact 
Statements Filed February 6 Through 
February 10,1984 Pursuant to 40 CFR 
1506.9

Responsible agency: Office of Federal 
Activities, General Information (202) 
382-5073 or (202) 382-5075.

EIS No. 840051, Draft, FHW, MI, 
Detroit Travel Information Center 
Construction and Associated Roadway 
Improvements, 1-75 at Ambassador 
Bridge, Wayne Co. Due: Apr. 2,1984.

EIS No. 840052, Draft, OSM, MT, 
Montco Surface Coal Mine, Permit, 
Rosebud County, Due: Apr. 9,1984.

EIS No. 840053, Draft, EPA, REG, 
Natural Gas Production Industry, VOC 
Equipment Leaks, Emissions Standards, 
Due: Apr. 2,1984.

EIS No. 840054, Draft, EPA, REG, 
Natural Gas Production Industry, S02 
Emissions Standards, Due: Apr. 2,1984.

EIS No. 840055, Draft, DOE, WY, 
Thermopolis-Alcova-Casper 
Transmission Line Project, Approval, 
Hot Springs and Natrona Counties, Due: 
Apr. 6,1984.

EIS No. 840056, Draft, BLM, ND, North 
Dakota Livestock Grazing Management 
Plan, Dickinson District, Due: Apr. 13, 
1984.

Amended Notices:
EIS No. 840015, Draft, MMS, AK, 1984 

Gulf of Alaska/Cook Inlet OCS Gas and 
Oil Sale, Leasing, Due: Mar. 20,1984.

Published FR 01-27-84—Review 
extended.

EIS No. 840003, Draft, NOA, HI, 
Hawaii Humpback Whale National 
Marine Sanctuary, Designation, Due: 
Mar. 20,1984. Published FR 1-27-84. 
Clarification: Official filing date Jan. 10, 
1984; Official review period began Jan. 
20,1984; Review extended.

Dated February 14,1984.
David G. Davis,
Acting Director, Office of Federal Activities.
[FR Doc. 84-4412 Filed 2-16-84; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS 
COMMISSION

(MM Docket No. 84-53, et al.; File No. B P - 
821 109ACJ

Newport Broadcasting et al.; Hearing 
Designation Order

In the matter of applications of Benita Soho 
d.b.a. Newport Broadcasting, KMAP, South 
Saint Paul, Minnesota (MM Docket No. 84-53; 
File No. BP-821109AC), Has: 1370 kHz, 500 
W, DA-D. Req: 1100 kHz, 2.5 kW, D; Benito 
Juarez Sandoval, Newport, Minnesota (MM 
Docket No. 84-54; File No. BP-83037AC), Req: 
1100 kHz, 1 kW, D; and Frontier Radio 
Corporation, Madison Lake, Minnesota (MM 
Docket No. 84-55; File No. BP-830324AI), Req: 
1100 kHz, 0.5 kW, D, for construction permit.

Adopted: January 24,1984.
Released: February 3,1984.
By the Chief, Mass Media Bureau.

1. The Commission, by the Chief,
Mass Media Bureau, acting pursuant to 
delegated authority, has under 
consideration the above-captioned 
mutually exclusive applications.1 2

2. Newport Broadcasting (KMAP). 
Pursuant to special temporary authority 
granted it by the Commission, this 
station has been off the air since 
October 1982. The STA reflects 
difficulties caused by a malfunctioning 
directional antenna system which 
required major repair and the necessity 
to financially rehabilitate the station. In 
December, 1983, Newport Broadcasting 
sought an extension of its STA on 
grounds that a prior claim to its existing 
transmitter site had been recognized 
and the applicant advised that once title 
to the site was perfected, KMAP would

1 We have by separate action denied an informal 
objection to the application of Benita Soho d.b.a. 
Newport Broadcasting on grounds that the 
allegations raised—namely failure to honor 
contractual obligations—are not properly within our 
jurisdiction. Should the objebtor choose to pursue 
this claim in court, Newport Broadcasting must of 
course, report such action to us.

2 W e  will a cce p t pursuant to S ection  1.65  o f our 
R ules, a  S ep tem b er 1 ,1 9 8 3  am endm ent filed by  
B enito ju a re z  S an d o v al, updating ow nership  
inform ation.

be required to vacate the premises. As 
the site in question is the one specified 
by Newport here, an issue is raised as to 
whether reasonable assurance of its 
availability remains. In addition, while 
Newport furnished this information in 
its STA request, it failed to amend the 
pending application with respect to the 
impending loss of the transmitter site.
An amendment will be required.

3. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. However, since the proposals 
are mutually exclusive, they must be 
designated for hearing in a consolidated 
proceeding. Although the applications 
are for different communities, they 
would serve substantial areas in 
common. Therefore, in addition to 
determining pursuant to section 307(b) 
of the Communications Act of 1934, as 
amended, which of the proposals would 
best provide a fair, efficient and 
equitable distribution of radio service, a 
contingent comparative issue will be 
specified.

4. Accordingly, it is ordered, that 
pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, at a time and place to be 
specified in a subsequent order, upon 
the following issues:

1. To determine with respect to Newport 
Broadcasting whether the applicant has 
reasonable assurance of the availability of a 
transmitter site for its use.

2. To determine the areas and populations 
which would receive primary service from 
each proposal, and the availability of other 
primary aural service to such areas and 
populations.

3. To determine in light of section 307(b) of 
the Communications Act of 1934, as 
amended, which of the proposals would 
better provide a fair, efficient and equitable 
distribution of radio service.

4. To determine, in the event it be 
concluded that a choice among applicants 
should not be based solely on considerations 
relating to section 307(b), which of the 
proposals would on a comparative basis best 
serve the public interest.

5. To determine, in light of the foregoing 
issues which of the applications should be 
granted.

5. It is further ordered that Newport 
Broadcasting shall amend its application 
as specified in paragraph 2 above within 
30 days of the release of this Order.

6. It is further ordered, that the 
amendment to the Benito Juarez 
Sandoval application dated September
1,1983 is accepted for filing.

7. It is further ordered, that to avail 
themselves of the opportunity to be 
heard and pursuant to section 1.221(c) of
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the Commission’s Rules, the applicants 
shall within 20 days of the mailing of 
this Order, in person or by attorney, file 
with the Commission in triplicate, a 
written appearance stating an intention 
to appear on the date fixed for the 
hearing and to present evidence on the 
issues specified in this Order.

8. It is further ordered, that pursuant 
to section 311(a)(2) of the 
Communications Act of 1934, as 
amended, and § 73.3594 of the 
Commission’s Rules, the applicants shall 
give notice of the hearing within the 
time and in the manner prescribed in 
such Rules, and shall advise the 
Commission of the publication of such 
notice as required by § 73.3594(g) of the 
Rules.
Federal Communications Commission.
W. Jan Gay,
Assistant Chief. Audio Services Division, 
Mass Media Bureau.
[FR Doc. 84-4348 Filed 2-16-84; 8:45 am]
BILLING CODE 6712-01-M

[MM Docket No. 84-75 et al.; File No. B P C T - 
830818KNJ

Ideal Licensee, Ltd., et al.; Hearing 
Designation Order

In the matter of Applications of Ideal 
Licensee, Ltd., Dallas. Texas (MM Docket No. 
84-75; File No. BPCT-830818KN), Jacquelin 
Stout, et al. d.b.a. Metroplex Television 
Broadcasting, Ltd., Dallas. Texas (MM Docket 
No. 84-70; File No. BPCT-830926KF), Melinda 
Guzman, Dallas, Texas (MM Docket No. 84- 
77; File No. BPCT-831014KE), David A. and 
Dolores Hernandez d.b.a. El Canal De La 
Comunidad, Dallas, Texas (MM Docket No. 
84-78; File No. BPCT-831017KF), Dallas 58 
Inc., Dallas, Texas (MM Docket No. 84-79;
File No. BPCT-831017KG), Metroplex 
Broadcasting Company, Inc., Dallas, Texas 
(MM Docket No. 84-80; File No. BPCT- 
831017KJ). High Tech Industries, Inc., Dallas, 
Texas (MM Docket No. 84-81; File No. BPCT- 
831018KG), Associated Communications 
Corporation, Dallas. Texas (MM Docket No. 
84-82; File No. BPCT-831018KH), Ark 
Communications Corp., Dallas, Texas (MM 
Docket No. 84-83; File No. BPCT-831018KI) 
and Texas Women in Broadcasting, Inc., 
Dallas, Texas (MM Docket No. 84-84; File No. 
BPCT-831018KJ) for construction permit.

Adopted: Janaury 27,1984.
Released: February 9,1984.
By the Chief, Mass Media Bureau:

1. The Commission, by the Chief,
Mass Media Bureau, acting pursuant to 
delegated authority, has before it the 
above-captioned mutually exclusive 
applications for authority to construct a 
new commercial television station to 
operate on Channel 58, Dallas, Texas.

2. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by

each applicant indicates that there 
would be a significant difference in the 
size of the areas and populations that 
they propose to serve. Consequently, for 
the purpose of comparison, the areas 
and populations which would be within 
each predicted 64 dBu (Grade B) 
contour, together with the availability of 
other television service of Grade B or 
greater intensity, will be considered 
under the standard comparative issue, 
for the purpose of determining whether 
a comparative preference should accrue 
to any of the applicants.

3. Section 73.685(f) of the 
Commission’s Rules requires an 
applicant proposing to use a directional 
antenna to include a tabulation of 
relative field pattern, oriented so that 0' 
corresponds to True North and 
tabluated at least every 10' plus any 
minima or maxima. Melinda Guzman, 
Dallas 58, Inc. and Metroplex 
Broadcasting Company, Inc. have not 
supplied this data. Accordingly, the 
applicants will each be required to 
submit an amendment with the 
appropriate information to the presiding 
Administrative Law Judge and a copy to 
the TV Branch, Mass Media Bureau, 
within 20 days after the date of the 
release of this Order.

4. No determination has been reached 
that the tower heights and locations 
proposed by Melinda Guzman, Dallas 
58, Inc. and Texas Women in 
Broadcasting, Inc.1 would not constitute 
a hazard to air navigation. Accordingly, 
an issue regarding this matter will be 
specified.

5. Section 73.636(a)(1) of the 
Commission’s Rules states that no 
license for a television broadcast station 
shall be granted to any party if such 
party directly or indirectly controls one 
or more broadcast stations and the grant 
of such license will result in the Grade A 
contour of the proposed television 
station encompassing the entire 
community of license of an AM and/or 
FM broadcast station or would result in 
overlap of the Grade B contours of an 
existing TV station and the proposed 
television station. Note 8 to this rule 
provides, inter alia, that applications for 
UHF television facilities “. . . will be 
handled on a case-by-case basis in 
order to determine whether common 
ownership operation or control of the 
stations in question would be in the 
public interest.” Mark Rodriquez, Jr. 
limited partner in Ideal Licensee, Ltd., is 
employed by KESS(FM), Ft. Worth- 
Dallas, Texas, in a management 
position. Although the Commission has

1 T h e  C om m ission is not in receip t o f F A A ’s 
determ ination  for the to w er p rop o sed  b y  D allas 58, 
Inc.

determined that preferred stock 
ownership does not involve sufficient 
indicia of control of a television 
applicant to violate the multiple 
ownership rules, see Cleveland 
Television, Corp., 52 RR 2d 581 (Rev.
Bd., 1982), this policy has not been 
extended to limited partnership 
interests. Accordingly, an appropriate 
issue will be specified to determine 
whether Mark Rodriquez, Jr.’s 
connection with Station KESS(FM), Ft. 
Worth-Dallas, and his interest in the 
proposed television station would be 
consistent with the public interest.2

6. Section III, Items 1 and 2, FCC Form 
301, permits certification of financial 
qualifications. ACC answered “no” to 
Item 1 indicating that it does not have 
sufficient net liquid assets on hand or 
available from committed sources to 
construct and operate the requested 
facilities for three months without 
revenue. However, ACC has answered 
“yes” to Item 2, indicating that it has 
reasonable assurance of present firm 
intentions to furnish capital or purchase 
capital stock by parties to the 
application, etc. These apparent 
inconsistent responses require 
clarification. Accordingly, the applicant 
will be given 20 days from the release 
date of this Order to review its financial 
proposal in light of Commission 
requirements, to make any changes that 
may be necessary, and, if appropriate, to 
submit a positive response to Item 1 to 
the presiding Administrative Law Judge 
in the manner called for in Section III, 
Form 301, as to its financial 
qualifications. If the applicant cannot 
make the certification, it shall so advise 
the Administrative Law Judge who shall 
then specify an appropriate issue.

7. Dallas 58, Inc. proposes to use a 
directional antenna. Section 73.685(e) of 
the Commission’s Rules limits the 
maximum-to-minimum ratio of a UHF 
directional antenna to 15dB. Dallas 58, 
Inc. proposes a directional antenna with 
maximum-to-minimum ratio of 18.5 dB. 
Accordingly, an issue regarding this 
matter will be specified.

8. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since the applications are 
mutually exclusive, the Commission is 
unable to make the statutory finding 
that their grant will serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated

2 W e  note  th at the C om m ission is currently  
exam in in g the lim ited p artn ersh ip  in terest question  
w ith re sp e ct to the m ultiple ow nership  rules. S ee  
N o tic e  o f  P roposed  R u le m a k in g  in  M M  D o ck e t N o . 
83-46, 48  FR  32773 (1983).
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proceeding on the issues specified 
below.

9. Accordingly, it is ordered, that 
pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues:

1. To determine with respect to Melinda 
Guzman, Dallas 58, Inc. and Texas Women in 
Broadcasting, Inc., whether the tower height 
and location proposed by each would 
constitute a hazard to air navigation.

2. To determine with respect to Dallas 58, 
Inc., whether circumstances exist to warrant 
a waiver of § 73.685(e) of the Commission’s 
Rules.

3. To determine with respect to Ideal 
Licensee, Ltd., whether the connections of 
Mark Rodriquez, Jr. with station KESS(FM), 
Ft. Worth-Dallas, Texas, and his interest in 
the proposed television station would be 
consistent with the public interest.

4. To determine which of the proposals 
would, on a comparative basis, best serve the 
public interest.

5. To determine, in light of the evidence 
adduced pursuant to the foregoing issues, 
which of the applications should be granted.

10. It is further ordered, that, 
Associated Communications Corp. shall 
within 20 days of the date of release of 
this Order, review its financial proposal 
in light of Commission requirements, 
make such changes as may be 
necessary, and inform the presiding 
Administrative Law Judge whether its 
response to Section III, Item 1, FCC 
Form 301, is correct and, if it is, shall 
inform the Administrative Law Judge 
that Certification of financial 
qualifications cannot be made.

11. It is further ordered, that, Melinda 
Guzman, Dallas 58, Inc. and Metroplex 
Broadcasting Company, Inc. shall each 
submit an amendment providing the 
information required by § 73.685(f) of the 
Commission’s Rules, to the presiding 
Administrative Law Judge and a copy to 
TV Branch,. Mass Media Bureau, within 
20 days after the date of the release of 
this Order.

12. It is further ordered, that the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect to issue 1.

13. It is further ordered, that, to avail 
themselves of the opportunity to be 
heard, the applicants and party 
respondent herein shall, pursuant to
§ 1.221(c) of the Commission’s Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 
Commission in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing

and to present evidence on the issues 
specified in this Order.

14. It is further ordered, that the 
applicants herein shall, pursuant to 
section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission’s Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the Rules.
Federal Communications Commission.
Roy J. Stewart,
Chief, Video Service, Division, Mass Media 
Bureau.
[FR Doc. 84-4350 Filed 2-16-84; 8:45 am]
BILLING CODE 6712-01-M

[MM Docket Nos. 84-85 and 84-86; File Nos. 
BPCT-830913KH and BPCT-831110KI]

Tarzan Television Co. and TRG 
Broadcasting Systems, Inc., Hearing 
Designation Order

In the matter of Applications of Tarzan 
Television Company, Jacksonville, Texas 
(MM Docket No. 84-85; and File No. BPCT- 
830913KH) TRG Broadcasting Systems, Inc., 
Jacksonville, Texas (MM Docket No. 84-86; 
File No. BPCT-831110KI) for construction 
permit.

Adopted: January 27,1984. Released: 
February 9,1984.

By the Chief, Mass Media Bureau.

1. The Commission, by the Chief,
Mass Media Bureau, acting pursuant to 
delegated authority, has before it the 
above-captioned mutually exclusive 
applications of Tarzan Television 
Company (Tarzan) and TRG 
Broadcasting Systems, Inc. (TRG) for 
authority to construct a new commercial 
television station on Channel 56, 
Jacksonville, Texas.

2. On November 1,1983, the 
Association of Maximum Service 
Telecasters, Inc. filed an informal 
objection to the application of Tarzan on 
the ground that its proposed transmitter 
site will be short-spaced 1 mile to 
station KLMG-TV, Channel 51,
Longview, Texas. Section 73.610 of the 
Commission’s Rules required a minimum 
separation of 20 miles between a station 
operating on Channel 56 and a station or 
city to which Channel 51 is allocated. 
Accordingly, an issue will be specified 
t& determine whether circumstances 
exist warranting a waiver of the rule. In 
assessing the circumstances to 
determine whether a waiver is 
warranted, the Administrative Law 
Judge should consider the fact that TRG 
has specified a fully-spaced site.

3. Section 73-636(a)(l) of the 
Commission’s Rules provides that no

license for a televison broadcast station 
shall be granted to any party if such 
party directly or indirectly owns, 
operates or controls one or more FM 
broadcast stations and the grant of such 
license will result in the Grade A 
contour of the proposed television 
station encompassing the entire 
community of license of the FM 
broadcast station. However, Note 8 to 
this rule provides, inter alia, that 
applications for UHF television facilities 
“• . . will be handled on a case-by-case 
basis in order to determine whether 
common ownership, operation or control 
of the stations in question would be in 
the public interest.” George Gunter, 
Tarzan’s general partner (55 percent), is 
the sole owner of a proposed FM 
broadcast station (BPH-820916AG) for 
Jacksonville, Texas. The FM application 
has been designated for comparative 
hearing (Docket No. 83-1305). That 
proceeding has not yet been concluded. 
Accordingly, an issue will be specified 
to determine whether common 
ownership, operation or control of the 
stations in question would be in the 
public interest. If, however, the facts 
underlying this issue change (e.g., Mr. 
Gunter does not obtain the FM 
construction permit), the Administrative 
Law Judge need not try or decide the 
issue if he or she believes such a course 
is consistent with the orderly conduct of 
the hearing.

4. Tarzan is a limited partnership, but 
it has failed to list the limited partners in 
its application. Tarzan will be required 
to submit a list of limited partners to the 
presiding Administrative Law Judge 
within 20 days after this Order is 
released.

5. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by 
the applicants indicate that there would 
be a significant difference in the size of 
the areas and populations that they 
propose to serve.' Consequently, for the 
purpose of comparison, the areas and 
populations which would be within each 
predicted 64 dBu (Grade B) contour, 
together with the availability of other 
television service of Grade B or greater 
intensity, will be considered under the 
standard comparative issue, for the 
purpose of determining whether a 
comparative preference should accrue to 
either of the applicants.

6. Section 76.501(a)(2) of the 
Commission’s Rules prohibits direct or 
indirect ownership of both a cable 
television system and a television 
broadcast station if the station would 
place a Grade B contour over any part of 
the service area of the cable television 
system. Robert Gilchrist, 100 percent
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owner ot TRG Broadcasting Systems, 
Inc., owns 100 percent of the stock of 
several cable television systems: 
Turnertown Cable T.V., Turnertown, 
Texas; Laneville Cable T.V., Inc., 
Laneville, Texas; New Summerfield 
Cable TV., Inc., New Summerfield, 
Texas; Mount Enterprise Cable T.V.,
Inc., Mount Enterprise,-Texas, and 45 
percent of the stock of New London 
Cable T.V., Inc., New London, Texas. 
These cable systems are within the 
predicted Grade B contour of the 
proposed station. Consequently, grant of 
TRG’s application would violate the 
rule. However, Mr. Gilchrist has 
represented to the Commission that he 
would divest himself of his interest in 
the cable television systems in the event 
that he is the successful applicant. 
Accordingly, any grant of a construction 
permit to TRG will be conditioned upon 
Mr. Gilchrist’s divesture of all interest 
in, and connection with, the cable 
television systems.

7. The Commission is not in receipt of 
a determination from the Federal 
Aviation Administration that the tower 
height and location proposed by TRG 
would not constitute a. hazard to air 
navigation. Accordingly, an issue 
regarding this matter will be specified.

8. Section 73.685(f) of the 
Commission’s Rules requires an 
applicant proposing to use a directional 
antenna to include a tabulation of 
relative field pattern, oriented so that 0 
degree corresponds to True North and 
tabulated at least every 10 degrees plus 
any minima or maxima. TRG has not 
supplied this data. Accordingly, the 
applicant will be required to submit an 
amendment with the appropriate 
information, to the presiding 
Administrative Law Judge and a copy to 
the TV Branch, Mass Media Bureau, 
within 20 days after the date of the 
release of this Order.

9. Section 73.682(a)(15) of the 
Commission’s Rules states that the 
effective radiated power of the aural 
transmitter shall not be less than 10 
percent nor more than 20 percent of the 
peak radiated power of the visual 
transmitter. TRG’s aural power is only 
1% of the visual. The applicant will be 
required to correct this situation by an 
appropriate amendment.

10. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since the applications are 
mutually exclusive, the Commission is 
unable to make the statutory finding 
that their grant will serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated

proceeding on the issues specified 
below.

11. Accordingly, it is ordered, that 
pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an ' 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues:

1. To determine with respect to Tarzan 
Televison Company:

(a) Whether the application is consistent 
with § 73.610 of the Commission’s Rules and, 
if not, whether circumstances exist which 
would warrant a waiver of the rule;

(b) If necessary (see paragraph 3), whether 
common ownership, operation or control of 
the FM station proposed in (Docket No. 83- 
1305) Jacksonville, Texas and the proposed 
television station would be in the public 
interest.

2. To determine with respect to TRG 
Broadcasting Systems, Inc. whether there is a 
reasonable possibility that the tower height 
and location proposed would constitute a 
hazard to air navigation.

3. To determine which of the proposals 
would, on a comparative basis, better serve 
the public interest.

4. To determine, in light of the evidence 
adduced pursuant to the foregoing issues, 
which of the application should be granted.

12. It is further ordered, that 
Association of Maximum Service 
Telecasters, Inc., is made a party 
respondent to this proceeding with 
respect to issue 1(a).

13. It is further ordered, that Tarzan 
shall submit a list of limited partners to 
the presiding Administrative Law Judge 
within 20 days, after this Order is 
released.

14. It is further ordered, that in the 
event of a grant of TRG Broadcasting 
Systems, Inc.’s application, it will be 
conditioned as follows:

Prior to the commencement of operation of 
the television station authorized herein, 
permittee shall certify to the Commission that 
Robert Gilchrist has divested himself of all 
interest in, and connection with Turnertown 
Cable T.V., Turnertown, Texas; Laneville 
Cable T.V., Inc., Laneville, Texas; New 
Summerfield Cable T.V., Inc., New 
Summerfield, Texas; Mount Enterprise Cable 
T.V., Inc., Mount Enterprise, Texas, and New 
London Cable T.V., Inc., New London, Texas.

15. It is further ordered, that TRG 
Broadcasting Systems, Inc. shall submit 
an amendment providing the 
information required by § 73.685(f) of the 
Commission’s Rules, to the presiding 
Administrative Law Judge and a copy to 
TV Branch, Mass Media Bureau, within 
20 days after this Order is released.

16. It is further ordered, that TRG 
Broadcasting Systems, Inc. shall submit 
to the presiding Administrative Law

Judge, within 20 days after this Order is 
released, an appropirate amendment 
that demonstrates compliance with 
§ 73.685(a)(15) of the Commission’s 
Rules.

17. It is further ordered, that the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect to issue 2.

18. It is further ordered, that, to avail 
themselves of the opportunity to be 
heard, the applicants and parties 
respondent herein shall, pursuant to
§ 1.221(c) of the Commission’s Rules, in 
person or by attorney, within 20 days of 
the mailing of this Order, file with the 
Commission in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing 
and to present evidence on the issues 
specified in this Order.

19. It is further ordered, that the 
applicants herein shall, pursuant to 
section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission’s Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by
§ 73.3594(g) of the Rules.

\

Federal Communications Commission.
Roy J. Stewart,
Chief Video Services Division.
[FR Doc. 84-4349 Filed 2-16-84; 8:45 am)

BILLING CO DE 6712-01-M

[MM Docket Nos. 84-87 and 84-88] File 
Nos. B P C T-830310KE and B P C T - 
830506LW]

Chrysostom Corp. and Harriscope 
Broadcasting Corp.; Hearing 
Designation Order

In the matter of Applications of The 
Chrysostom Corporation, Sheridan, Wyoming 
(MM Docket No. 84-87; File No. BPCT- 
830310KE) and Harriscope Broadcasting 
Corporation, Sheridan, Wyoming (MM 
Docket No. 84-88; File No. BPCT-830506LW) 
for construction permit.
^Adopted: January 27,1984. Released: 
February 7,1984.

By the Chief, Mass Media Bureau.

1. The Commission, by the Chief,
Mass Media Bureau, acting pursuant to 
delegated authority, has before it the 
above-captioned mutually exclusive 
applications for authority to construct a 
new commercial television broadcast 
station on Channel 7, Sheridan, 
Wyoming; petition to deny filed by The 
Chrysostom Corporation (Chrysostom); 
opposition filed by Harriscope
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Broadcasting Corporation (Harriscope); 
and related pleadings.1

2. On July 7 ,1983 , Chrysostom 
Corporation filed a “Petition to Dismiss 
or Deny” the Harriscope application. 
Chrysostom’s petition is, in effect, a 
predesignation petition to specify issues 
against a competing applicant. Such 
pleadings are no longer authorized. 
Processing of Contested Broadcasting 
Applications, 72 FCC 2d 202, 214 (1979). 
Accordingly, Chrysostom’s petition will 
be dismissed. See, e.g., Kay-Smith 
Enterprises, 90 FCC 2d 1 0 5 ,1 0 6  n.2 
(1982).

3. H arriscope proposes to use a 
directional antenna with a maximum-to- 
minimum ratio of 26dB. Section 73.685(e) 
of Commission’s Rules limits the 
maximum-to-minimum ratio of a VHF  
directional antenna to lOdB. A  w aiver 
has been requested. Accordingly, an  
appropriate issue will be specified to 
determine w hether w aiver of § 73.685(e) 
is w arranted.

4. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by 
the applicants indicates that there 
would be a significant difference in the 
size of the areas and populations that 
they propose to serve. Consequently, for 
the purpose of comparison, the areas 
and populations which would be within 
each predicted 64 dBu (Grade B) 
contour, together with the availability of 
other television service of Grade B or 
greater intensity, will be considered 
under the standard comparative issue, 
for the purpose of determining whether
a comparative preference should accrue 
to either of the applicants.

5. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since the applications are 
mutually exclusive, the Commission is 
unable to make the statutory finding 
that their grant will serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below.

6. Accordingly, it is ordered, that 
pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an

1 C h ry so stom  also  filed a  "P etitio n  for L eav e  to 
A m end” on O cto b e r 3,1983, acco m p an ied  by an  
am endm ent to elim inate sh ort-sp acin g. A lso , on  
O ctober 31,1983, H a rrisco p e  filed an  opposition. 
Since the am endm ent elim inates the n eed  for an  
issue, the am endm ent will be a cce p te d , but 
C hrysostom  will not be allow ed to a c c u re  an y  
com parative ad v a n ta g e  sin ce  the am endm ent w a s  
filed a fte r  the "B ” cu t off d ate .

Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues:

1. To determine with respect to Harriscope 
Broadcasting Corporation whether 
circumstances exist which would warrant a 
waiver of § 73.685(e) of the Commission's 
Rules.

2. To determine which of the proposals 
would, on a comparative basis, better serve 
the public interest.

3. To determine, in light of the evidence 
adduced pursuant to the foregoing issues, 
which of the applications should be granted.

7. It is further ordered, that the 
petition to deny filed by Chrysostom 
Corporation is dismissed.

8. It is further ordered, that, to avail 
themselves of the opportunity to be 
hear, the applicants herein shall, 
pursuant to § 1.221(c) of the 
Commission’s Rules, in person or by 
attorney, within 20 days of the mailing 
of this Order, file with the Commission 
in triplicate, a written appearance 
stating an intention to appear on the 
date fixed for the hearing and to present 
evidence on the issues specified in this 
Order.

9. It is further ordered, that the 
applicants herein shall, pursuant to 
section 311(a)(2) of the Communications 
Act of 1934, as amended, and § 73.3594 
of the Commission’s Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
§ 73.3594(g) of the Rules.
Federal Communications Commission.
Roy J. Stewart,
Chief, Video Services Division, Mass Media 
Bureau.
[FR Doc. 84-4351 Filed 2-18-84; 8:45 am]
BILLING CODE 6712-01-M

FEDERAL DEPOSIT INSURANCE 
CORPORATION

Information Collection Submitted to 
OMB for Review

a g e n c y : Federal Deposit Insurance 
Corporation.
a c t i o n : Notice of information collection  
submitted to OMB for review  and  
approval under the Paperwork  
Reduction A ct of 1980 

Title of information collection:
Country Exposure Report.

Background: In accord ance with 
requirements of the Paperw ork  
Reduction A ct of 1980 (44 U.S.C. Chapter 
35), the FDIC hereby gives notice that it 
has submitted to the Office of 
M anagement and Budget a form S F-83, 
“Request for OMB Review ,” for the

information .collection system identified 
above.

ADDRESS: W ritten comments regarding 
the submission should be addressed to 
July M cIntosh, Office of Information and 
Regulatory Affairs, Office of 
M anagement and Budget, W ashington, 
D.C. 20503 and to John Keiper, Federal 
Deposit Insurance Corporation, 
W ashington, D.C. 20429.
FOR FURTHER INFORMATION CONTACT: 
Requests for a copy of the submission 
should be sent to John Keiper, Federal 
Deposit Insurance Corporation, 
Washington, D.C. 20429, telephone (202) 
389-4351.
s u m m a r y : This information collection  
submitted to OMB revises the Country 
Exposure Report (form FFIEC 009), OMB 
No. 3064-0017, to implement the 
requirements of the International 
Lending Supervision A ct of 1983 (Pub. L. 
98-181). The A ct provides for greater 
public disclosure of country exposures  
of U.S. banks and requires the 
submission of Country Exposure Reports 
no few er than four times each calendar 
year.

The principal change to the reporting 
requirement is the new Country 
Exposure Information Report (form  
FFIEC 009A ) which is to be filed as a 
supplement to the quarterly Country 
Exposure Report. The information in this 
new  report will be m ade available to the 
public. The only other reporting change 
is the replacem ent of a memorandum  
item in the existing Country Exposure  
Report with a new one in which banks 
will show exposures covered by U.S. 
Government guarantees.

It is planned that the amended 
reporting requirement will become 
effective with the reports filed for March 
31 ,1984 , contingent upon the issuance of 
regulations by the three banking 
agencies (OCC, FRB, and the FDIC) as 
required by the Act.

The addition of the new  report 
supplement (form FFIEC 009A ) and the 
change from semi-annual reporting to 
quarterly reporting is expected  to 
increase the annual reporting burden for 
each bank by approxim ately 64 hours.

Dated: February 10,1984.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[FR Doc. 84-4356 Filed 2-16-84; 8:45 am]
BILLING CODE 6714-01-M

Information Collection Submitted to 
OMB for Review

a g e n c y : Federal Deposit Insurance 
Corporation.
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a c t i o n : Notice of information collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980.

Title of Information Collection

Consolidated Reports of Condition 
and Income (Insured State Nonmember 
Commercial Banks).

Background

In accordance with requirements of 
the Paperwork Reduction Act of 1980 (44 
U.S.C Chapter 35), the FDIC hereby 
gives notice that it has submitted to the 
Office of Management and Budget a 
form SF-83, “Request for OMB Review,” 
for the information collection system 
identified above.

ADDRESS: Written comments regarding 
the submission should be addressed to 
Judy McIntosh, Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Washington, 
D.C. 20503 and to John Keiper, Federal 
Deposit Insurance Corporation, 
Washington, D.C. 20429.
FOR FURTHER INFORMATION C O N TA C T: 
Requests for a copy of the submission 
should be sent to John Keiper, Federal 
Deposit Insurance Corporation, 
Washington, D.C. 20429, telephone (202) 
389-4351.
s u m m a r y : The FDIC is submitting for 
OMB approval changes to the 
consolidated Reports of Condition and 
Income (Call Reports) filed quarterly by 
insured state nonmember commercial 
banks. This change emanates solely 
from the requirements set forth in 
Section 905 of the International Lending 
Supervision Act of 1983. The following 
new items would first appear on the 
reports to be submitted as of March 31, 
1984:
(1) Reports of Condition, Schedule RC, 

Balance Sheet, item 4(c) “Allocated 
transfer risk reserve,”

(2) Report of Income, Schedule RI, 
Income Statement, item 4(b), 
“Provision of allocated transfer risk,” 
and

(3) Report of Income, Schedule RI-B, • 
Part II, Column B, “Changes in 
allocated transfer risk reserve."

The first two items are to be added on 
all four sets of the report forms while the 
third change would affect only the 
FFIEC 031 and the FFIEC 032.

Because of the relatively few banks 
that would be required to create a 
separate allocated transfer risk reserve, 
the overall burden resulting from this 
proposal will be negligible and the total 
annual burden associated with the 
commercial bank Call Report will be 
unchanged.

Dated: February 14,1984.
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson,
Executive Secretary.
[FR Doc. 84-4422 Filed 2-18-84; 8:45 am]

BILLING CODE 6714-01-M

FEDERAL ELECTION COMMISSION

Clearinghouse on Election 
Administration Clearinghouse 
Advisory Panel; Meeting

In accordance with the provisions of 
the Federal Advisory Committee Act (5 
U.S.C. App. I) and Office of 
Management and Budget Circular A-63, 
as revised, the Federal Election 
Commission announces the following 
Advisory Panel meeting:

Name: Federal Election Commission 
Clearinghouse Advisory Panel.

Date: 6-7 March 1984.
Place: Quality Inn, 415 New Jersey Ave., 

NW„ Washington, DC.
Time: 0900-1200; 1400-1700 on 6 March 

1984; 0900-1200-1400-1530 on 7 March 1984.
Proposed Agenda: Discussion sessions 

addressing Clearinghouse research projects, 
status report on Voting Systems Standards 
Project, discussion of technical election 
assistance to foreign governments, regional 
conference wrap-up report and status report 
on State Workshop Program.

Purpose of the Meeting: The Panel will 
discuss the agenda items as well as present 
their views on problems in the 
Administration of federal elections, and 
formulate recommendations to the Federal 
Election Commission Clearinghouse for its 
future program development.

The Advisory Panel meeting is open to 
the public depending on available space. 
Any member of the public may file a 
written statement with the Panel before, 
during, or after the meeting. To the 
extent that time permits, the Panel 
Chairman may allow public 
presentation or oral statements at the 
meeting.

All communications regarding this 
Advisory Panel should be addressed to 
Dr. Gary Greenhalgh, Clearinghouse on 
Election Administration, Federal 
Election Commission, 1325 K Street, 
NW„ Washington, DC 20463.

Dated: February 13,1984.
Lee Ann Elliott,
Chairman, Federal Election Commission.

Attest:
Marjorie W . Emmons,
Secretary of the Commission.
[FR Doc. 84-4280 Filed 2-16-84; 8:45 am]

BILUNG CODE 6715-01-M

FEDERAL EMERGENCY 
MANAGEMENT AGENCY

Privacy Act of 1974; Addition of New 
Routine Use to An Existing System of 
Records

a g e n c y : Federal Emergency 
Management Agency. 
a c t i o n : Proposed addition of a new 
routine use to an existing FEMA system 
of records entitled, “National Flood 
Insurance Application and Related 
Documents Files—FEMA/FIA-2.”

s u m m a r y : The purpose of this proposal 
is to give notice that an additional 
routine use “to Write-Your-Own 
companies as authorized in 44 CFR 62.63 
to avoid duplication of benefits 
following a flooding event or disaster 
and for carrying out the purposes of the 
National Flood Insurance Program” is 
being proposed to be added to the 
National Flood Insurance Application 
and Related Documents Files. In 
addition, the Associate Director, Office 
of State and Local Programs and 
Support is being deleted from the 
routine use section and the Federal 
Insurance Administrator is being 
replaced. This action is necessitated as 
a result of an agency realignment of 
functions.

In an effort to economize on the cost 
of publication in the Federal Register, 
we are publishing only the sections of 
the system of records affected by this 
notice. For clarification purposes, the 
entire text of the routine use section is 
being reprinted. The remaining portions 
of the system can be viewed in the 
November 26,1982, Federal Register, 47 
FR 53492.
d a t e : Any interested parties may 
submit written comments regarding this 
proposal. To be considered, comments 
must be received on or before March 19, 
1984. Unless comments are received on 
or before that date which would result 
in a contrary determination, the routine 
use will become effective as proposed 
without further notice on March 19,1984. 
a d d r e s s : Address comments to the 
Rules Docket Clerk, Federal Emergency 
Management Agency, Room 840, 500 C 
Street, SW., Washington, D.C. 20472. 
Comments received will be available for 
public inspection at the above address 
from 9 a.m. to 4 p.m. during normal 
working days.
FOR FURTHER INFORMATION C O N TA C T: 
Linda M. Keener, Office of Public 
Affairs, (202) 287-0313.
SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Act of 1968, as 
amended (Pub. L. 90-448, 42 U.S.C. 4001) 
establishes the direction of having the
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National Flood Insurance Program 
“carried out to the maximum extent 
practicable by the private insurance 
industry” (42 U.S.C. 4001) and authorizes 
the Director, FEMA, to “encourage and 
arrange for * * * appropriate financial 
participation and risk sharing in the 
program by insurance companies” (42 
U.S.C. 4011). Clearly, the rationale for 
the enabling legislation recognizes the 
benefits to be derived from the 
operation of a national program of flood 
insurance by private sector property 
insurers, who are the traditional 
providers of insurance to the public.

To assist private sector property 
insurers improve insurance services to 
their policyholders, FEMA issued a final 
rulemaking effective November 15,1983, 
to establish a “Write-Your-Own”
(WYO) program of flood insurance 
whereby an individual insurer will be 
able to market Federal flood insurance 
coverage under its own name to any of 
its applicants for insurance or 
policyholders, who are insured by the 
company against other property 
insurance perils, e.g., under a 
homeowners policy.

The purpose of this proposed routine 
use is allow FEMA to share claims data 
with the WYO companies to avoid 
duplication of benefits following a 
flooding event or disaster and for 
carrying out the purposes of the 
National Flood Insurance Program.

Based on the above reasons, the 
Federal Emergency Management 
Agency finds it necessary to include the 
following routine use in the “National 
FloodTnsurance Application and 
Related Documents Files.” (The new 
language is underlined).

FEM A/FIA-2 

SYSTEM NAME:

National Flood Insurance Application 
and Related Documents Files.

* * * * *

ROUTINE USES OF RECORDS MAINTAINED IN 
TftE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES:

To property loss reporting bureaus, 
State insurance departments, and 
insurance companies investigating fraud 
or potential fraud in connection with 
claims, subject to the approval of the 
Office of Inspector General, FEMA; for 
use of insurance agents, brokers, and 
adjusters, and lending institutions for 
carrying out the purposes of the 
National Flood Insurance Program; to 
Small Business Administration, the 
American Red Cross, the Farmers Home 
Administration, State and local

government individual and family grant 
and assistance agencies, including but 
not limited to the State of Ohio Disaster 
Services Agency and the Johnstown, 
Pennsylvania Redevelopment Authority 
for determining eligibility for benefits 
and for verification of nonduplication of 
benefits following a flooding event or 
disaster; to W rite-Your-Own companies 
as authorized in 44 CFR 62.63 to avoid 
duplication of benefits following a 
flooding event or disaster and for 
carrying out the purposes of the 
National Flood Insurance Program; to 
State and local government individual 
and family grant agencies so as to 
permit such agencies to assess the 
degree of financial burdens toward 
residents such as States and local 
governments might reasonably expect to 
assume in the event of a flooding 
disaster, and to further the flood 
insurance marketing activities of the 
National Flood Insurance Program; to 
State and local government individual 
and family grant and assistance 
agencies which furnish to the Federal 
Insurance Administration the names 
and addresses of policyholders for 
purposes consistent with the relocation 
projects of the Federal Insurance 
Administration and acquisition projects 
under the National Flood Insurance 
Program carried out pursuant to Section 
1362 of the National Flood Insurance 
Act of 1973, as amended, and to State 
and local government agencies who 
provide the names and addresses of 
policyholders and a brief general 
description of their plan for acquiring 
and relocating their flood prone 
properties for review by the Federal 
Insurance Administrator, to ensure that 
their State and/or local government 
agency is engaged in flood plain 
management improved real property 
acquisition and relocation projects 
consistent with the National Flood 
Insurance Program; and, upon the 
approval by the Federal Insurance 
Administrator, that the use is in 
furtherance of the flood plain 
management and hazard mitigation 
goals of the Agency, to State and local 
government agencies and municipalities 
to review National Flood Insurance 
Program policy and claim files to assist 
them in hazard mitigation and flood 
plain management activities and in 
monitoring compliance with the flood 
plain management measures duly 
adopted by the community.

Additional routine uses may include 
Nos, 1, 5, 6, and 8 of Appendix A. 
* * * * *

Dated: February 13,1984.
Russell B. Clanahan,
Acting Director, Office of Public Affairs, 
Federal Emergency Management Agency.
[FR Doc. 84-4378 Filed 2-16-84; 8:45 am)
BILLING D A TE  6718-01-M

FEDERAL RESERVE SYSTEM

Amboy-Madison Bancorpration; et at.; 
Formation of; Acquisitions by; and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board’s Regulation Y (49 
FR 794) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing.

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than March
14,1984.

A. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 
10045:

1. Amboy-Madison Bancorporation, 
Old Bridge, New Jersey; to become a 
bank holding company by acquiring 100 
percent of the voting shares of Amboy- 
Madison National Bank, Old Bridge,
New Jersey.

2. Westport Bancorp, Inc., Westport, 
Connecticut; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of The Westport Bank and 
Trust Company, Westport, Connecticut.

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW„ Atlanta, Georgia 
30303:

1. Pan American Banks Inc., Miami, 
Florida; to acquire 100 percent of the 
voting shares or assets of Royal Trust
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Bank of Jacksonville, Jacksonville, 
Florida.

C. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690:

1. First Indiana Bancorp, Elkhart, 
Indiana; to directly acquire 11.17 percent 
of State Bank of Syracuse and 17.73 
percent of First Charter Financial 
Corporation, Syracuse, Indiana, and 
thereby indirectly acquire 68.18 percent 
of Syracuse Bancorp and 83.31 percent 
of State Bank of Syracuse, both located 
in Syracuse, Indiana.

D. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198:

1. American Bank Corporation, 
Denver, Colorado; to acquire 100 percent 
of the voting shares or assets of First 
State Bank at Afton, Afton, Wyoming.

E. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105:

1. Rio Salado Bancorp, Tempe, 
Arizona; to become a bank holding 
company by acquiring 90 percent of the 
voting shares of Rio Salado Bank, 
Tempe, Arizona.

Board of Governors of the Federal Reserve 
System, February 13,1984.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 84-4440 Filed 2-16-84; 8:45 am]
BILLING CODE 6210-01-M

Kimberly Leasing Corp.; Acquisition of 
Bank Shares by a Bank Holding 
Company

The company listed in this notice has 
applied for the Board’s approval under 
section 3(a)(3) of the Bank Holding 
Company Act (12 U.S.C 1842(a)(3)) to 
acquire voting shares or assets of a 
bank. The factors that are considered in 
acting on the application are set forth in 
section 3(c) of the Act (12 U.S.C.
1842(c)).

The application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated. 
With respect to the application, 
interested persons may express their 
views in writing to the address 
indicated. Any comment on the 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing.

A. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice

President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1. Kim berly Leasing Corporation, 
Rush City, Minnesota; to acquire 99.4 
percent of the voting shares or assets of 
Security State Bank of Pillager, Pillager, 
Minnesota. Comments on this 
application must be received not later 
than March 13,1984.

Board of Governors of the Federal Reserve 
System, February 13,1984.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 84- 4441 Filed 2-16-84; 8:45 am]
BILLING CODE 6210-01-M

Manufacturers Hanover Corp.; 
Proposed Acquisition of 
Manufacturers Hanover Money Market 
Corp.

Manufacturers Hanover Corporation, 
New York, New York, has applied, 
pursuant to section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.4(b)(2) of the 
Board’s Regulation Y (12 CFR 
225.4(b)(2)), for permisson to acquire 
voting shares of Manufacturers Hanover 
Money Market Corp., New York, New 
York.

Applicant states that the proposed 
subsidiary would engage in the 
activities of underwriting, dealing in, 
brokering, purchasing and selling such 
obligations of the United States 
government and its various agencies, 
general obligations of various states and 
political subdivisions thereof and other 
such obligations, including money 
market instruments such as certificates 
of deposit, bankers acceptances and 
commercial paper to the extent a state 
member bank is permitted to do so.

These activities would be performed 
from offices of Applicant’s subsidiary in 
Chicago, Illinois; Miami, Florida; Los 
Angeles, California; Atlanta, Georgia; 
and Houston, Texas and the geographic 
area to be served is the entire United 
States. Such activities have been 
specified by the Board in § 225.4(a) of 
Regulation Y as permissible for bank 
holding companies, subject to Board 
approval of individual proposals in 
accordance with the procedures of 
§ 225.4(b).

Interested persons may express their 
views on the question whether 
consummation of the proposal can 
“reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” Any

request for a hearing on this question 
must be accompanied by a statement of 
the reasons a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of New 
York.

Any views or requests for hearing 
should be submitted in writing and 
received by William W. Wiles, 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
D.C., not later than March 14,1984.

Board of Governors of the Federal Reserve 
System, February 13,1984.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 84-4442 Filed 2-16-84; 8:45 am]

BILLING CODE 6210-01-M

Shawmut Corporation, et al.; 
Applications to engage de novo in 
Permissible Nonbanking Activities

The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board’s Regulation
Y (49 FR 794) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation
Y (49 FR 794) to commence or to engage 
de novo, either directly or through a 
subsidiary, in a nonbanking activity that 
is listed in § 225.25 of Regulation Y as 
closely related to banking and 
permissible for bank holding companies. 
Unless otherwise noted, such activities 
will be conducted throughout the United 
States.

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
gxpress their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the
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reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than March 8,1984.

A. Federal Reserve Bank of Boston 
(Richard E. Randall, Vice President) 600 
Atlantic Avenue, Boston, Massachusetts 
02106:

1. Shawmut Corporation, Boston, 
Massachusetts; to engage de novo 
through its subsidiary, SHA Corp., doing 
business as One Federal Asset 
Management, in investment advisory 
activities including portfolio investment 
advice and management for institutional 
and employee benefit account 
customers; and investment advisory 
service to and management of accounts 
supervised by the Applicant’s subsidiary 
banks. In addition, One Federal Asset 
Management will serve as an 
investment adviser to an investment 
company or companies that may be 
organized by the Applicant, or any of its 
subsidiaries, to the extent permitted by 
law; provide portfolio investment advice 
or management to a limited number of 
personal trust or investment 
management agency customers; and 
furnish general economic information 
and advice, general economic statistical 
forecasting services, and industry and 
company studies to the foregoing 
parties.

B. Federal Reserve Bank of New York 
(A. Marshall Puckett, Vice President) 33 
Liberty Street, New York, New York 
10045:

1. The Chase Manhattan Corporation, 
New York, New York; to engage de novo 
through its subsidiary, Chase Home 
Mortgage Corporation, in making or 
acquiring, for its own account and for 
the account of others, loans and other 
extensions of credit, including but not 
limited to, first and second mortgage 
loans secured by one-to-four family 
residential properties; servicing loans 
and other extensions of credit for any 
person; and offering credit life 
insurance, accident and health 
insurance and disability insurance 
directly related to the proposed lending 
and servicing activities.

2. The Chase Manhattan Corporation, 
New York, New York; to engage de novo 
through its subsidiary, Chase 
Commençai Corporation, in making or 
acquiring, for its own account and for 
the account of others, loans and other

extensions of credit, such as would be 
made by a commerical finance or 
equipment finance company, including 
business installment lending as well as 
unsecured commerical loans; servicing 
loans and other extensions of credit; 
leasing on a full payout basis personal 
property or acting as agent, broker or 
advisor in leasing such property, 
including the leasing of motor vehicles.

3. The Chase Manhattan Corporation, 
New York, New York; to engage through 
its subsidiary, Chase Manhattan 
Financial Services, Inc., in making or 
acquiring, for its own account and for 
the account of others, loans and other 
extensions of credit, both secured, and 
unsecured, including, but not limited to, 
consumer and business lines of credit, 
installment loans for personal, 
household and business purposes and 
mortgage loans secured by real property; 
servicing loans and other extensions of 
credit; and acting as insurance agent for 
credit life insurance and credit accident 
and health insurance directly related to. 
such lending and servicing activities.

4. Republic N ew  York Corporation, 
New York, New York; Saban, S.A., 
Panama City, Republic of Panama;
Trade Development Bank Holding, S.A., 
City of Luxembourg, Grand Duchy of 
Luxembourg; Trade Development 
Finance (Netherlands Antilles) N.V., 
Curacao, The Netherlands Antilles; and 
Trade Development Holland Holdings, 
B.V., Amsterdam The Netherlands; to 
engage de novo through their subsidiary, 
Republic Clearing Corp., in the 
execution and clearance of futures 
contracts and options on futures 
contracts in gold and silver bullion, 
foreign exchange, U.S. Government 
Securities, and money market 
instruments on major commodity 
exchanges.

c. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Vice President)
701 East Byrd Street, Richmond, Virginia 
23261:

1. The Palmer National Bancorp, Inc., 
Washington, D.C.; to engage directly in 
making, acquiring, and servicing loans 
and other extensions of credit for its 
own account and for the account of 
others.

Board of Governors of the Federal Reserve 
System, February 13,1984.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 84-4439 Filed 2-18-84; 8:45 am]
BILLING CODE 6210-01-M

Van Alstyne Financial Corp.; Formation 
of a Bank Holding Company

The company listed in this notice has 
applied for the Board’s approval under

section 3(a)(1) of the Bank Holding 
Company Act (12 U.S.C. 1842(a)(1)) to 
become a bank holding company by 
acquiring voting shares or assets of a 
bank. The factors that are considered in 
acting on the application are set forth in 
section 3(c) of the Act (12 U.S.C.
1842(c)).

The application may be inspected at 
the offices of the Board of Governors, or 
at the Federal Reserve Bank indicated. 
With respect to the application, 
interested persons may express their 
views in writing to the address 
indicated. Any comment on the 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing.

A. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street, Dallas, Texas 
75222:

1. Van Alstyne Financial Corporation, 
Van Alstyne, Texas; to become a bank 
holding company by acquiring at least 
80 percent of the voting shares of First 
National Bank of Van Alstyne, Van 
Alstyne, Texas. Comments on this 
application must be received not later 
than March 13,1984.

Board of Governors of the Federal Reserve 
System, February 13,1984.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 84-4443 Filed 2-16-84; 8:45 am]

BILLING CODE 6210-01-M

FEDERAL TRADE COMMISSION

Delegation of Authority

s u m m a r y : This notice sets forth a 
delegation from the Commission to the 
Directors of the Bureaus of Competition 
and Consumer Protection of limited 
authority to close investigations which 
they have approved, including those in 
which compulsory process has been 
authorized, absent a Commission 
directive to the contrary. The 
Commission retains sole authority to 
close investigations that were initiated 
by its direction. This delegation 
supersedes the previous delegations, 
insofar as they concern closing 
investigations, published at 27 FR 481 
(1962), 32 FR 16121 (1967) and 35 FR 
10627 (1970).
EFFECTIVE D A TE: February 17,1984.
FOR FURTHER INFORMATION C O N TA C T: 
Bruce G. Freedman, (202) 523-3487, 
Deputy Assistant General Counsel,
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Federal Trade Commission, 6th Street 
and Pennsylvania Avenue NW„ 
Washington, D.C. 20580.

Delegation: Pursuant to the authority 
provided by the provisions of 
Reorganization Plan No. 4 of 1961 (26 FR 
6191), the Federal Trade Commission, on 
September 15,1983, voted to delegate to 
the Directors of the Bureaus of 
Competition and Consumer Protection, 
severally, and without power of 
redelegation, the authority to close 
investigations which they have 
approved, including those in which the 
Commission has previously authorized 
use of compulsory process: Provided, 
that the closing under the foregoing 
delegation of any investigation in which 
the Commission has authorized 
compulsory process shall not be 
effective until the file has been 
transmitted to the Secretary and the 
Secretary shall have advised the 
Commission of the direction to close and 
no one member, within 3 working days 
thereafter, shall have objected to the 
closing. If, upon the expiration of the 3- 
day period, no Commissioner shall have 
objected, the Secretary shall enter upon 
the records of the Commission the 
closing of the matter and take such other 
action as the closing requires.

Investigations that have been initiated 
by direction of the Commission may be 
closed only by the Commission.

By direction of the Commission, 
Commissioners Pertschuk and Bailey voting 
in the negative.

Dated: February 8,1984.
Emily H. Rock,
Secretary.

Dissenting Statement of Commissioner 
Patricia P. Bailey—Delegation of 
Authority Re Closing of Investigations 
and Petitions To Quash

February 8,1984.
In the first of these two proposed 

changes in Commission rules, the 
Commission majority delegates to 
Commission senior staff the authority to 
determine that material subpoenaed by 
majority vote of the Commission does 
not present sufficient “reason to 
believe” a law violation has occurred, or 
that even if it does, it is riot in the 
“public interest” to pursue the case. This 
is a delegation of substantial, 
substantive, policy-making power to the 
senior staff. This is authority not only to 
terminate ongoing law enforcement 
investigations conducted with the 
authority of subpoenas bearing the 
signatures of Commissioners, it is also a 
potential deterrent to staff initiative to 
propose new investigative activity. Such 
delegation reverses a short-lived trend

towards management of this agency 
"from the top down.”

Where as. a Commissioner, by 
approving a request for compulsory 
process, I have voted to intrude our 
jurisdiction into private corporate 
records, I have begun a process of 
inquiry into the distinct possibility that I 
might come eventually to see “reason to 
believe” that a law violation exists that 
it may be in the public interest to 
pursue. This decision is the very essence 
of the Commission’s statutory power. 
Thus this delegation raises troubling 
concerns. For example, if I follow the 
practice of applying per se standards to 
certain kinds of violations, such as 
resale price maintenance, I may now 
find that the subject of my inquiry has 
failed some different legal standard 
applied by the staff Bureau chief. Or, I 
may belatedly discover that the case 
was judged “too small” to justify further 
resource commitments by the Bureau, or 
that the industry that forms the context 
of an investigation is not an 
"appropriate target” of antitrust 
concern. On the other side of the FTC 
docket, I might believe a specified 
inquiry into deceptive practices is 
appropriate, only to find that a staff 
Bureau Director has determined that 
deception has a newer and different 
meaning than I understand the law 
currently to provide.

I regard all this sort of decision­
making as my statutory prerogative, and 
not that of the staff Bureau Directors.

The new policy also offers fewer 
guarantees to those that are subject to 
Commission investigations. I do not see 
how a company subject to compulsory 
process can draw the same degree of 
comfort from a staff person’s unilateral 
decision to close that it may now feel 
from a closing letter that comes “By 
Direction of the Commission” after a 
Commission level decision that use of 
compulsory process has resulted in a 
determination not to sue. The 
proponents of this reform have 
eliminated the tangible value that a 
Commission closing letter has 
represented in prior practice.

Two features of this “reform”,— 
packaged as a way to eliminate delays 
rather than as the substantive Ghange it 
really is—operate to ameliorate the 
effects of this rule. Ironically, however, 
both these saving features may lead to 
new delays. First, a Bureau director’s 
decision to close a formal investigation 
in which compulsory process has been 
authorized by the Commission involves 
a three-day “negative option” during 
which the Commissioners may try at 
second guessing the Bureau chief s 
pending decision, based on whatever 
explanation for closing might be

proffered. Second, Section 1(b) of 
Reorganization Plan No. 4 of 1961 
provides that two Commissioners may 
direct that a matter be subjected to full 
Commission review.

The second proposed rules change is 
to delegate to the “petitions to quash” or 
“subpoena Commissioner” the personal 
unilateral authority to dispose of or 
modify aspects of respondents’ 
compliance with subpoena duces tecum 
and civil investigative demands that are 
signed, in a substantial number of 
instances, by a Commissioner other than 
the one handling petitions to quash. I 
have less objection to this proposed 
change than to the one affording staff 
personnel the right to terminate 
investigations, but I am sufficiently 
concerned to oppose the change.

The proposed rules change does not 
reflect the Commission’s actual decision 
(to which I dissented at the time) that 
only “noncontroversial” petitions to 
quash be subject to the delegation. A77 
petition to quash resolution powers are 
being delegated to one Commissioner. 
While the rules change contemplates the 
submission to the Commission for 
approval those petitions to quash that 
the delegated Commissioner personally 
deems appropriate for such treatment, I 
would prefer a simpler streamlining of 
procedure that simply grants the 
delegated Commissioner the power to 
deny petitions to quash. These sorts of 
dispositions have been the bulk of the 
work in this area in the past, and if the 
purpose of this rules change is merely to 
reduce delay, allowing prompt 
disposition of petition denials should be 
sufficient to achieve such a goal.

The recent law requiring a 
Commissioner to sign a subpoena is 
based on Congress’ concept that 
individual Commissioners should be 
held accountable for compulsory FTC 
demands for private property. If a 
Commissioner is accountable for the 
subpoenas he or she signs, that 
Commissioner always should be part of 
any decision that implies such a 
subpoena has swept too broadly. Where 
a subpoena has been issued, I believe it 
inappropriate to later declare portions of 
such a subpoena as irrelevant or 
burdensome without full consultation 
with the signatory Commissioner, and 
full Commission review. Although I have 
every confidence that this delegation 
will be administered with sensitivity, it 
has a potential to undermine the 
collegial operation of the Commission, 
and to allow the sort of “forum
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shopping” and delay we should not wish 
to encourage.
¡FR Doc. 84-4388 Filed 2-16-84; 8:45 am]

BILLING CODE 6750-01-M

Granting of Request for Early 
Termination of the Waiting Period 
Under the Premerger Notification 
Rules

Section 7A of the Clayton Act, 15 
U.S.C. 18a, as added by Title II of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 7 A 
(b) (2) of the Act permits the agencies, in 
individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register.

The following transactions were 
granted early termination of the waiting 
period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
General for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period:

Transaction
Waiting period 

terminated 
effective

(1) 83-1109—Hoechst Aktiengesel- 
schaft’s proposed acquisition of voting 
securities of The Exolon Co.

Jan. 27, 1984.

(2) 83-1110—Dr. Alexander Wacker Fa- 
miliengesellschaft, (Wacker Chemie 
GmbH) proposed acquisition of voting 
securities of Exoion Co.

Do.

(3) 84-0033—Gelco Corp.’s proposed ac­
quisition of assets of Newell Leasing 
Systems, Inc., Newell Newco, Inc., Om- 
nicor, Inc., (Howard F. Newell and 
Jerome P. Stanoch, UPE’s).

Do.

(4) Royal Insurance Pic’s proposed acqui­
sition of voting securities of Silvey Corp.

Do.

(5) 84-0039—Peachtree Holding Corp.’s 
proposed acquisition of Royal Crown 
Cos., Inc.

Do.

(6) 84-0040—Pennzoil Co.’s proposed ac­
quisition of voting securities of Getty Oil 
Co.

Do.

(7) 84-0022—American Financial Corp.’s 
proposed acquisition of voting securities 
of The Circle K Corp.

Jan. 30. 1984.

(8) 84-0011—Naturin-Werk Becker & 
Co.’s proposed acquisition of assets of 
Hansen Trust PLC.

Jan. 31,1984.

(9) 84-0038—Ladbroke Group PLC’s pro­
posed acquisition of voting securities of 
Turf Paradise Inc.

Do.

(10) 83-1117—Worthington Industries 
Inc.’s proposed acquisition of assets of 
National Rolling Mills, Inc.

Feb. 2, 1984.

(11) 84-0045—General Foods Corp.’s 
proposed acquisition of voting securities 
of Ronzoni Corp.

Do.

(12) 84-0049—Seaboard Flour Corp.’s 
proposed acquisition of assets of Cen­
tral Soya Co., Inc.

Do.

Transaction
Waiting period 

terminated 
effective

(13) 84-0052—Royal Dutch Petroleum 
Co. proposed acquisition of assets of 
Marathon Oil Co., (United States Steel 
Corp., UPE).

Do.

(14) 84-0053—Harvard Industries Inc., 
(Dr. William D. Hurley, UPE) proposed 
acquisition of voting securities of 
Harman Automotive, Inc., (Beatrice 
Foods Division, UPE).

Do.

(15) 84-0061—Richard A. Bernstein pro­
posed acquisition of voting securities of 
Western Publishing Co., (Mattel, Inc., 
UPE).

Feb. 3, 1984.

(16) 84-0037—DWG Corp.’s proposed 
acquisition of voting securities of Royal 
Crown Cos., Inc.

Do.

(17) 84-0051—The Dow Chemical Co.’s 
proposed acquisition of voting securities 
of Magma Power Co.

Do.

(18) 84-0062—HHIenbrand Industries 
Inc.'s proposed acquisition of voting se­
curities of Medeco Security Locks, Inc.

Do.

(19) 84-0024—J. B. Haralson's proposed 
acquisition of assets of Mountain States 
Financial Corp., (The Dale J. Bellamah 
Foundation, UPE)..

Feb. 6, 1984.

(20) 84-0060—Damson Oil Corp.’s pro­
posed acquisition of voting securities of 
Dorchester Gas Corp.

Feb. 7, 1984.

(21) 84-0076—Interco Inc.'s proposed ac­
quisition of voting securities of Abe

Do.

Schrader Corp.
(22) Transaction No. 84-0070—The Perm 

Central Corp.’s proposed acquisition of 
voting securities of Solid State Scientif­
ic, Inc., (Mattel, Inc., UPE).

Feb. 8, 1984.

(23) Transaction No. 84-0027—Craig O. 
McCaw as voting trustee of MFC, Inc.’s 
proposed acquisition of voting securities 
of Home Theatres, Inc.

Do.

FOR FURTHER INFORMATION C O N TA C T: 
Patricia A. Foster, Compliance 
Specialist, Premerger Notification 
Office, Bureau of Competition, Room 
301, Federal Trade Commission, 
Washington, D.C. 20580, (202) 523-3894.

By direction of the Commission.

Emily H. Rock,
Secretary.
[FR Doc. 84-4386 Filed 2-16-84; 8:45 am]

BILLING CO DE 6750-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Office of the Secretary

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance

Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on February 10.

Public Health Service

Health Resources and Services 
A dministration

Subject: Health Resources and Services 
Administration Non-Competing 
Training Grant Application and 
Supplements (0915-0061)—Revision. 

Respondents: Educational institutions. 
Subject: Health Resources and Services 

Administration Competing Training 
Grant Application and Supplements 
(0915-0060)—Revision.

Respondents: Educational institutions. 
OMB Desk Officer: Fay S. Iudicello.

Centers for Disease Control

Subject: Tuberculosis Statistics and 
Program Evaluation Activity (0920- 
0026)—Extension/No Change. 

Respondents: State and local health 
departments.

OMB Desk Officer: Fay S. Iudicello. 

Food and Drug Administration
Subject: Color Additive Petitions— 

Existing Collection.
Respondents: Businesses.
OMB Desk Officer: Bruce Artim.

Social Security Administration

Subject: Application for the Collection 
of Delinquent Child Support Payments 
by the Internal Revenue Service 
(0960-0281)—Revision.

Respondents: State child support 
enforcement agencies.

Subject: Request for Correction of 
Earnings Record (0960-0029)— 
Extension/No Change.

Respondents: Individuals.
OMB Desk Officer: Milo Sunderhauf.

Copies of the above information 
collection clearance packages can be 
obtained by calling the HHS Reports 
Clearance Officer on 202-245-6511.

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208; Washington, 
D.C. 20503, Attn: (name of OMB Desk 
Officer).

Dated: February 13,1984.
Robert F. Sermier,
Deputy Assistant Secretary fo r M anagement 
Analysis and Systems.
[FR Doc. 84-4408 Filed 2-16-84; 8:45 am]
B ILU N G  CODE 4150-04-M
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Food and Drug Administration

[Docket No. 84M-0031]

Wampole Laboratories; Premarket 
Approval of AFP-TEST®

a g e n c y : Food and Drug Administration. 
a c t i o n : Notice.

s u m m a r y : The Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the AFP- 
TEST® (Farr Technique) sponsored by 
Wampole Laboratories, Division of 
Carter-Wallace, Inc., Cranbury, NJ.
After reviewing the recommendation of 
the Immunology Device Section of the 
Immunology and Microbiology Devices 
Panel, FDA notified the sponsor that the 
application was approved because the 
device had been shown to be safe and 
effective for use as recommended in the 
submitted labeling.
D A TE: Petitions for administrative 
review by March 19,1984.
ADDRESS: Requests for copies of the 
summary of safety and effectiveness 
data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION C O N TA C T: 
Charles H. Kyper, National Center for 
Devices and Radiological Health (HFZ- 
402), Food and Drug Administration, 
8757 Georgia Ave., Silver Spring, MD 
20910, 301-427-7445.
SUPPLEMENTARY INFORMATION: On 
December 16,1976, Wampole 
Laboratories, Division of Carter- 
Wallace, Inc., Cranbury, NJ 08512, 
submitted to FDA an application for 
premarket approval of the AFP-TEST® 
(Farr Technique). The AFP-TEST® (Farr 
Technique) is an in vitro device 
indicated for the quantitative 
measurement of alpha-fetoprotein (AFP) 
in maternal serum (gestational weeks 15 
to 20) and amniotic fluid (gestational 
weeks 15 to 20). Test results, when used 
in conjunction with ultrasonography, or 
amniography, and amniotic fluid 
acetylcholinesterase testing, are a safe 
and effective aid in the detection of 
open neural tube defects. The 
application was reviewed by the 
Immunology Device Section of the 
Immunology and Microbiology Devices 
Panel, and FDA advisory committee, 
which recommended approval of die 
application. On January 13,1984, FDA 
approved the application by a letter to 
the sponsor from the Acting Director, 
Office of Device Evaluation of the

National Center for Devices and 
Radiological Health.

A summary of the safety and 
effectiveness data on which FDA’s 
approval is based is on file in the '  
Dockets Management Branch (address 
above) and is available upon request 
from that office. A copy of all approved 
final labeling is available for public 
inspection at the National Center for 
Devices and Radiological Health— 
contact Charles H. Kyper (HFZ-402), 
address above. Requests should be 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document.

Opportunity for Administrative Review

Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e(d)(3)) authorizes any 
interested person to petition, under 
section 515(g) of the act (21 U.S.C 
360e(g)), for administrative review of 
FDA’s decision to approve this 
application. A petitioner may request 
either a formal hearing under Part 12 (21 
CFR Part 12) of FDA’s administrative 
practices and procedures regulations or 
a review of the application and of FDA’s 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
reconsideration of FDA’s action under 
§ 10.33(b) (21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issues 
to be reviewed, the form of review to be 
used, the persons who may participate ' 
in the review, the time and place where 
the review will occur, and other details.

Petitioners may, at any time on or 
before March 19,1984, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday.

Dated: February 10,1984.
William F. Randolph,
Acting Associate Commissioner for 
Regulatory Affairs.
[FR Doc. 84-4354 Filed 2-16-84; 8:45 am) 

BILLING CODE 4160-01-M

[Docket No. 84M-0032]

Kallestad Laboratories, Inc.; Premarket 
Approval of Quantitope® 125 l-AFP RIA 
Kit

a g e n c y : Food and Drug Administration. 
a c t i o n : Notice.

s u m m a r y : The Food and Drug 
Administration (FDA) is announcing its 
approval of the application for 
premarket approval under the Medical 
Device Amendments of 1976 of the 
Quantitope® 1251-AFP RIA Kit 
sponsored by Kallestad Laboratories, 
Inc., Chaska, MN. After reviewing the 
recommendation of the Immunology 
Device Section of the Immunology and 
Microbiology Devices Panel, FDA 
notified the sponsor that the application 
was approved because the device had 
been shown to be safe and effective for 
use as recommended in the submitted 
labeling.
d a t e : Petitions for administrative 
review by March 19,1984.
ADDRESS: Requests for copies of the 
summary of safety and effectiveness 
data and petitions for administrative 
review may be sent to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION C O N TA C T: 
Charles H. Kyper, National Center for 
Devices and Radiological Health (HFZ- 
402), Food and Drug Administration,
8757 Georgia Ave., Silver Spring, MD 
20910, 301-427-7445.
SUPPLEMENTARY INFORMATION: On 
January 19,1981, Kallestad laboratories, 
Inc., Chaska, MN 55318, submitted to 
FDA an application for premarket 
approval of the Quantitope® 125 I-AFP 
RIA Kit. The Quantitope® 125 I-AFP RIA 
Kit is an in vitro device indicated for the 
quantitative measurement of alpha- 
fetoprotein (AFP) in maternal serum 
(gestational weeks 15 to 20) and 
amniotic fluid (gestational weeks 15 to 
22). Test results, when used in 
conjunction with ultrasonography, or 
amniography, and amniotic fluid 
acetylcholinesterase testing, are a safe 
and effective aid in the detection of fetal 
open neural tube defects. The 
application was reviewed by the 
Immunology Device Section of the 
Immunology and Microbiology Devices
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Panel, an FDA advisory committee, 
which recommended approval of the 
application. On January 13,1984, FDA 
approved the application by a letter to 
the sponsor from the Acting Director, 
Office of Device Evaluation of the 
National Center for Devices and 
Radiological Health.

A summary of the safety and 
effectiveness data on which FDA’s 
approval is based is on file in the 
Dockets Management Branch (address 
above) and is available for public 
inspection at the National Center for 
Devices and Radiological Health— 
contact Charles H. Kyper (HFZ-402), 
address above. Requests should be 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document.
Opportunity for Administrative Review

Section 515(d)(3) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e(d)(3}) authorizes any 
interested person to petition, under 
section 515(g) of the act (21 U.S.C. 
360e(g)), for administrative review of 
FDA’s decision to approve this 
application. A petitioner may request 
either a formal hearing under Part 12 (21 
CFR Part 12) of FDA’s administrative 
practices and procedures regulations or 
a review of the application and of FDA’s 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
reconsideration of FDA’s action under 
§ 10.33(b) (21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue-of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, .the notice will state the issues 
to be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details.

Petitioners mqy, at any time on or 
before March 19,1984, file with the 
Dockets Management Branch (address 
above) two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday.

Dated: February 10,1984.
William F. Randolph,
Acting Associate Commissioner for 
Regulatory Affairs.
[FR Doc. 84—4355 Filed 2-18-84; 8:45 am] 
BILLING CODE 4160-01-M

Small Business Participation; Open 
Meeting

AGENCY: Food and Drug Administration. 
a c t i o n : Notice.

s u m m a r y : The Food and Drug 
Administration (FDA) is announcing a 
forthcoming small business exchange 
meeting to be chaired by Lynn A. 
Campbell, Director, San Juan District 
Office.
D ATE: Friday, March 16,1984, at 1 p.m. 
ADDRESS: The meeting will be held at 
the Mayaguez Medical Center Lounge 
Area Room, Road No. 2, Mayaguez, RP. 
FOR FURTHER INFORMATION C O N TA C T: 

Persons in Puerto Rico should contact: 
Sonia De La Torre, Food and Drug 
Administration P.O. Box S-4427, Old 
San Juan Station, San Juan, PR 00905, 
809-753-4495

Other interested persons should contact: 
George Walden, Small Business 
Representative, Food and Drug 
Administration, 20 Evergreen Place, 
East Orange, NJ 07018. 201-645-6466. 

SUPPLEMENTARY INFORMATION: The 
purpose of this meeting is to encourage 
dialogue between small businesses and 
FDA officials. The meeting will provide 
a forum for the owners and managers of 
small businesses to express their 
concerns about FDA, encourage 
discussion about the effects of 
regulation and regulatory alternatives, 
convey knowledge about the agency’s 
operations and procedures, and increase 
participation by small business persons 
in FDA’s decisionmaking process.

Dated: February 10,1984.
William F. Randolph,
Acting Associate Commissioner for 
Regulatory Affairs.
(FR Doc. 84—4345 Filed 2-16-84; 8:45 am]
BILLING CODE 4160-01-M

Health Care Financing Administration

Medicare Program; Reissuance of the 
Wage Index in the 1981 Schedule of 
Limits on Hospital Per Diem Inpatient 
General Routine Operating Costs

AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
a c t i o n : Proposed notice.

s u m m a r y : We are reissuing for public 
comment the change in the types of data 
that were used to calculate the wage 
index that was contained in the 
schedules of limits on hospital per diem 
inpatient general routine operating costs 
reimbursable under Medicare that were 
applicable to cost reporting periods 
beginning on or after July 1,1981 and for 
cost reporting periods ending after 
September 30,1981. The cost limits for 
cost reporting periods beginning on or 
after October 1,1982 are governed by 
the notice published in the Federal 
Register on September 30,1982 (47 FR 
43296) and August 30,1983 (48 FR 39426) 
and are not affected by this reissuance. 
The wage index was originally issued as 
part of the schedule of limits published 
on June 30,1981 (46 FR 33637) and 
September 30,1981 (46 FR 48010) and is 
being reissued as the result of the April
29,1983 decision of the United States 
District Court for the District of 
Columbia in the case of District of 
Columbia Hospital Association, et al. v 
Heckler, et al. (No. 82-252Q DDC). The 
District Court held that the 1981 
schedule of hospital cost limits was 
invalid for failure to comply with the 
Administrative Procedure Act insofar as 
the schedule incorporated or was 
formulated by using a wage index that 
was calculated by excluding Federal 
government hospital wage data.

D ATES: To assure consideration 
comments must be received by March
19,1984.

ADDRESS: Address comments in writing 
to: Health Care Financing 
Administration, Department of Health 
and Human Services, Attention: BERC- 
276-P, P.O. Box 26676, Baltimore, 
Maryland 21207.

If you prefer, you may deliver your 
comments to Room 309-G Hubert H. 
Humphrey Building, 200 Independence 
Ave., SW., Washington, D.C., or to 
Room 132, East Hight Rise Building, 6325 
Security Boulevard, Baltimore,
Maryland 21207. In commenting, please 
refer to BERC-276-P.

Comments will be available for public 
inspection as they are received, 
beginning approximately three weeks 
from today, in Room 309-G of the 
Department’s offices at 200 
Independence Ave., SW., Washington, 
D.C. 20201, on Monday through Friday of 
each week from 8:30 a.m. to 5:00 p.m. 
(Phone: 202-245-7890).

FOR FURTHER INFORMATION C O N TA C T: 
Marilyn Koch, 301-594-9343.
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SUPPLEMENTARY INFORMATION:
1. Background

Section 1861(v)(l) of the Social 
Security Act (42 U.S.C. 1395x(v)(l}) as 
amended by Section 223 of Pub. L. 92- 
603, the Social Security Amendments of 
1972, authorizes the Secretary to set 
prospective limits on the costs that are 
reimbursed under Medicare. These 
limits may be applied to direct or 
indirect overall costs or to costs 
incurred for specific items or services 
furnished by a Medicare provider, and 
may be based on estimates of the cost 
necessary for the efficient delivery of 
needed health services.

Regulations implementing this 
authority are set forth at 42 CFR 405.460. 
Under this authority, we published 
limits on hospital per diem inpatient 
general routine service costs annually 
from 1974 through 1978, and limits on 
hospital per diem inpatient general 
routine operating costs in 1979,1980, and 
1981.

On June 30,1981, we published in the 
Federal Register (46 FR 33637) a 
schedule of limits on hospital per diem 
inpatient general routine operating costs 
applicable to cost reporting periods 
beginning on or after July 1,1981. A 
revised schedule of limits incorporating 
changes made by the Omnibus Budget 
Reconciliation Act of 1981 (Pub. L. 96- 
499) was published on September 30, 
1981, (46 FR 48010), effective for cost 
reporting periods ending after 
September 30,1981. For cost reporting 
periods that began before October 1, 
1981, the limits in the September 30,1981 
notice applied only to the portion of the 
cost reporting period that occurred after 
September 30,1981. In these notices, we 
described the scope of the cost limits 
and explained our methodology for 
deriving and applying the limits.

The June 30,1981, notice (46 FR 33637) 
was published as a final notice without 
a prior notice and comment period. In 
the preamble to that notice, we stated 
that “in developing the revised limits, 
we followed the same methodology we 
used to develop the current limits,” 
except for “minor technical changes in 
the types of data we used to calculate 
the wage index and the market basket 
values.” The preamble went on to state 
that data from Federal government 
hospitals were excluded from the wage 
index to improve the accuracy of the 
wage index adjustment because Federal 
hospitals typically use national pay 
scales that do not necessarily reflect 
area wage levels (46 FR 33699). We 
determined that, while this wage 
adjustment would negatively affect only 
a few hospitals in only a relatively few 
standard metropolitan statistical areas 
(SMSAs), it would prevent an

unwarranted distribution of public funds 
to certain hospitals and also prevent the 
distorting effect of Federal wage scales 
on the entire wage index. Thus, we 
determined that use of the notice and 
comment procedures of the 
Administrative Procedure Act (APA) 
with respect to the calculation of the 
wage index was both unnecessary and 
contrary to the public interest. We 
therefore concluded that under the good 
cause exception of 5 U.S.C. 553(b)(B) of 
the APA, there was adequate 
justification to waive these procedures.

On April 29,1983, the District Court 
for the District of Columbia in the case 
of District of Columbia Hospital 
Association, et al v. Heckler, et al. (No. 
82-2520 DDC) declared the exclusion of 
Federal hospital wage data from the 
wage index without prior notice and 
comment to be a violation of the APA. 
The court declared invalid the 1981 
hospital cost limit schedule insofar as it 
incorporated or was formulated by using 
a hospital wage index that excluded 
Federal government hospital data. As 
part of this decision on April 29,1983, 
the District Court for the District of 
Columbia ordered us to publish a notice 
in the Federal Register stating that the 
1981 schedule of hospital cost limits had 
been declared invalid with respect to 
the wage index. We published this 
notice in the Federal Register on 
September 2,1983 (48 FR 39998).

The purpose of the reissuance of the 
wage index as set forth below, is to seek 
public comments solely on the exclusion 
of Federal government hospital wage 
data from the index. All other aspects of 
the cost limit methodology, as published 
in the June 30,1981 (46 FR 33637) and 
September 30,1981 (46 FR 48010) 
notices, remain in effect and unchanged.

II. Explanation of the Wage Index 
Methodology

The use of the wage index as one 
component in the setting of cost limits 
was first introduced in 1979 to replace 
per capita income as an indicator of 
area variations in wage levels. In 
developing the cost limit schedules for 
the June 30,1981 and September 30,1981 
notices, we used a hospital wage index 
to reflect area-by-area differences in the 
labor-related component of hospital 
costs (wages and salaries, employee 
benefits, professional fees, costs of 
business services, and other 
miscellaneous expenses). We developed 
this index from hospital wage data 
obtained from the Bureau of Labor 
Statistics (BLS). The data used are those 
for the “hospital industry,” a standard 
BLS reporting category. The wage index 
we used for the limits in the June 30,
1981 and September 30,1981 notices was

based on data for calendar year 1979, 
which were the lastest available data. 
We have used the same data for this 
proposed reissued wage index.

To calculate this index, we first 
computed the average hospital wage for 
each Standard Metropolitan Statistical 
Area (SMSA) or New England County 
Metropolitan Area (NECMA) and non- 
SMSA/non-NECMA. We then 
calculated the national average hospital 
wages for all SMSAs or NECMAs, and a 
Separate national average hospital wage 
for all non-SMS As/non-NECM As. We 
then divided the average wage level for 
each area by the appropriate national 
average (SMSA/NECMA or non-SMSA/ 
non-NECMA). These calculations 
resulted in an index value for each 
SMSA or NECMA that reflects the wage 
level for that area relative to the 
national average for all SMSAs/ 
NECMAs, and an index value for each 
non-SMSA/non-NECMA that reflects 
the wage level for that area relative to 
the national average for all non-SMS As/ 
non-NECMAs (see Table IA and IB).

In addition to being based on more 
current data, the wage index we used in 
the June 30,1981 and September 30,1981 
notices differed in two ways from the 
wage index used in developing the 1980 
hospital cost limits. First, we used 
approximate rather than actual index 
values for 26 areas. (These approximate 
values are identified by asterisks in 
Table IA). We made this change 
because the BLS, which supplies the 
data on wages and numbers of 
employees that we use to calculate the 
wage index, informed us that its 
confidentiality requirements prohibited 
it from disclosing actual data for areas 
that included fewer than three reporting 
units. (A reporting unit need not have 
been a single hospital. Reporting unit 
was (and is currently) defined by the 
BLS as the smallest unit for which data 
are recorded on the employer’s 
contribution report. For example, two 
facilities in the same area owned by one 
employer could have appeared as one 
reporting unit.)

To make it possible to calculate limits 
for these areas, we asked the BLS to 
identify the areas having wage index 
values numerically closest to, but not 
less than, the areas for which it could 
not supply actual data. In the case of 
each area for which actual data were 
unavailable, we substituted the wage 
index value identified by the BLS as 
being closest to the actual value. W;e 
stated our belief that the use of 
approximate rather than actual values 
for these areas would not affect the 
accuracy of the limit significantly, and 
would assure that no hospital’s limit
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was reduced because actual data for its 
area were unavailable.

Second, in developing the wage index 
used for the limits in the June 30,1981 „ 
and September 30,1981 notices, we 
excluded data from Federal government 
hospitals. In this proposed reissuance of 
the 1981 wage index, we are continuing 
to exclude data from Federal hospitals 
from the wage data.

As a result of prior schedules that 
were issued, we received 
correspondence concerning the inequity 
of including Federal hospital wages in 
developing the wage index. We 
examined this issue and found that 
including Federal hospital wages 
resulted in wage index values that were 
unrealistically low in areas without 
Federal hospitals in comparison to 
adjacent areas with Federal hospitals. 
The reason for this is that including 
Federal hospital wages in the data 
raises the national average hospital 
wage for all SMSAs/NECMAs and the 
national average hospital wage for all 
non-SMSAs/non-NECMAs. However, in 
determining the wage index for an 
adjacent area, the area’s average wage 
would be divided by this higher national 
average resulting in a lower wage index. 
Yet these adjacent areas with an 
unrealistically low wage index were 
competing for the same employees as 
those areas whose only difference in 
average wages was the fact that a 
Federal hospital was located in the 
SMSA or non-SMSA. Including Federal 
hospital wage data resulted in wage 
indexes that did not reflect the 
differences in wages from area to area. 
Therefore, in order to correct this 
inaccuracy, we excluded Federal 
hospital data from the 1981 wage index.

The exclusion of Federal hospital data 
is technical in nature. It is designed to 
improve the accuracy of the wage index 
so that the index accurately reflects 
actual differences in wages from one 
area to another area. It is the purpose of 
hospital limits to ensure that the 
Medicare program reimburses providers 
only for those costs necessary in the 
efficient delivery of needed health 
services (42 U.S.C. 1395x(v)(l)(AJ). The 
hospital wage index is but one 
component of the methodology used to 
establish limits on hospital inpatient 
routine operating costs. The wage index 
serves to reflect area-by-area 
differences in the labor related 
component of hospital costs. The more 
accurate the wage index, the more 
accurately it reflects these area-by-area 
differences and thus, ultimately, the 
more accurate the cost limits. In turn, 
this means that in accordance with 
Congressional intent, reimburesment is

limited to those costs necessary in the 
effecient delivery of services. Therefore, 
we believe that in 1981 we were correct 
in improving the accuracy of the 
hospital wage index by excluding the 
wage data of Federal government 
hospitals. We concluded that the 
exclusion of Federal government 
hospital data would improve the 
accuracy of the wage index because 
most Federal hospitals characteristically 
employ physicians and other high 
salaried professionals whose salaries 
are based on national rather than local 
wage scales. This faqtor tends to 
overstate the average hospital wage in 
areas with Federal institutions as 
compared to areas without such Federal 
facilities. Since the purpose of the wage 
index is to reflect area-by-area 
differences in the labor-related 
component of hospital costs, the 
exclusion of Federal hospital data better 
enables the wage index to accurately 
reflect area-by-area labor-related costs.

To the extent hospitals must pay 
employees wage rates similar to those of 
Federal facilities to attract qualified 
personnel, this competitive behavior is 
reflected in the non-Federal BLS data 
used to calculate the wage index. That 
is, if non-Federal hospitals in an area 
pay wage rates relatively equivalent 
with those of Federal hospitals, the 
exclusion of Federal wages would have 
little*effect on the wage index. If wages 
paid to Federal hospital employees are 
higher than most area hospital wage 
levels, then the inclusion of Federal data 
results in most hospitals receiving a 
higher Medicare cost limit than is 
warranted based on their expected 
costs. Such a result defeats the purpose 
of the cost limits, which is to limit a 
provider’s reimbursement to only those 
costs necessary in the efficient delivery 
of needed health services. Therefore, 
reissuance of the wage index excluding 
Federal hospital data reflects 
Congressional intent to limit hospital 
reimbursement to those costs necessary 
in the efficient delivery of services.

The reissuance of the wage index 
excluding Federal hospital data also 
avoids placing an unwarranted hardship 
and burden on intermediaries and many 
hospitals, while it would impose only a 
minimal burden on a few hospitals. The 
inclusion of Federal data in the wage 
index at this point in time would result 
in overpayments to many hospitals. As 
explained previously if we were to 
include Federal data now, we would 
have to recompute the national average 
hospital wage for all SMSAs or 
NECMAs and the national average 
hospital wage for all non-SMSAs/non- 
NECMAs. Both of these averages would

be higher if the Federal hospital wage 
data were included. If the average wage . 
level in an area without Federal 
hospitals were divided by the 
recomputed higher national average 
hospital wage, a lower wage index 
would result for that area. In this case, 
we would instruct the intermediaries to 
recompute the cost limits for those 
hospitals in areas with revised wage 
indexes and to recoup any 
overpayments that would result from the 
recomputation of the cost limits. We 
realize that this would create a hardship 
and burden on both hospitals and 
intermediaries. Intermediaries would 
have to review and revise already 
settled cost reports and reissue notices 
of program reimbursement (NPRs). 
Hospitals would be faced with 
overpayments as the result of these 
revised cost reports and may have to 
borrow money to repay the government. 
In contrast, those few hospitals that 
would receive less reimbursement if 
Federal hospital data are excluded from 
the wage index would not be unduly 
harmed or burdened by the reissuance 
of the wage index since these hospitals 
could only have relied on the wage 
index as published on June 30,1981 and 
September 30,1981 for reimbursement 
purposes. Since these limits are 
prospectively established and published 
in advance, all hospitals knew before 
the beginning of their respective cost 
reporting periods what their cost limit 
would be. No hospital could have 
reasonably relied on a wage index that 
included Federal hospital data after the 
June 30,1981 Federal Register notice. No 
hospital nor intermediary would be 
unduly harmed by this reissuance of the 
wage index. This proposed notice would 
simply put the previously set cost limits 
back into effect.

In summary, we believe that the 
exclusion of Federal hospital data from 
the wage index more accurately reflects 
actual hospital experience. We wish to 
note that the data used to develop the 
wage index were supplied by the BLS, 
and are the most reliable data available. 
All hospitals are required under State 
unemployment compensation laws to 
report these data. If we discover that we 
or the BLS have made an error based on 
data received from hospitals that results 
in an incorrect wage index for any area, 
we will publish corrected indexes in the 
Federal Register and will direct the 
Medicare intermediaries to recalculate 
the limits. However, the BLS has 
advised us that they are unable to 
correct any inaccuracies in the wage 
index that may result from a hospital’s 
failure to report the required wage data.
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It should be noted that from the time 
the original notice was published on 
June 30,1981, BLS has advised us of 
various reporting errors in the wage and 
employment data. In addition on June 
19,1981, the Office of Management and 
Budget (OMB) announed the designation 
of new SMSAs and NECMAs as well as 
revisions in metropolitan classifications 
based on the results of the 1980 census. 
We have issued instructions to the 
intermediaries advising them of these 
changes. However, in those situations 
where the corrected data resulted in a 
lower wage indexes for an area, we 
continued to use the higher wage index. 
The wage index which are shown in 
Tables I-A  and I-B reflect the 
corrections that have been made since 
June 30,1981.

III. Impact Analyses

A. Executive Order 12291 and 
Regulatory Flexibility A ct

Executive Order 12291 requires us to 
prepare and publish a regulatory impact 
analyses for any regulations that are 
likely to have an annual effect on the 
economy of $100 million or more, cause 
a major increase in costs or prices, or 
meet other threshold criteria that are 
specified in that order. In addition, the 
Regulatory Flexibility Act (Pub. L. 96- 
354) requires us to prepare and publish a 
regulatory flexibility analyses for 
regulations unless the Secretary certifies 
that the regulations will not have a 
significant economic impact on a 
substantial number of small entities.
(For purposes of the Regulatory 
Flexibility Act, small entities include all 
nonprofit and most for-profit hospitals.) 
Under both the Executive Order and the 
Regulatory Flexibility Act, such 
analyses must, when prepared, show 
that the agency issuing the regulations 
has examined alternatives that might 
minimize unnecessary burden or 
otherwise ensure the regulations to be 
cost-effective.

We have determined that this 
proposed notice, if implemented, would 
not meet the criteria of either E .0 .12291 
or the Regulatory Flexibility Act. We 
considered two alternatives:

• To republish area wage indexes 
calculated as published in 1981 with no 
change in methodology; or

• To publish area wage indexes 
recalculated to incorporate Federal 
hospitals in the base data.

In the process of reviewing these 
alternatives, we considered their 
comparative impacts on hospital cost 
reporting periods subject to the cost 
limits published in 1981. We foiind that 
if we included Federal hospitals in the 
area wage index determinations, we

would have to recalculate both urban 
SMSAs/NECMAs and rural national 
average hospital wage levels, as well as 
the means used to determine the per 
diem limits for each group (published as 
Tables I and II in the 1981 notices). This 
would affect the limit for every hospital 
subject to the limits, although only to a 
relatively small degree. The limits for 
some groups would increase, while the 
limits for other groups would decrease.

The effect on a particular hospital 
would be the result of multiplying the 
per diem limit for the hospital’s group by 
the hospital’s revised area wage index.
If both the limit and index for a hospital 
increased or decreased, the effect would 
of course be multiplied, while if they 
moved in opposite directions, the 
changes would tend to cancel out.

We determined that the net effect on 
overall program expenditures would be 
relatively small, due to the tendency of 
increases and decreases in limits and 
indexes to cancel each other out in the 
aggregate. A change of area wage 
indexes to incorporate Federal hospitals 
in the base data would have the primary 
effect of redistributing marginal 
advantages and disadvantages. 
However, if Federal wages were 
included, more hospitals would be 
adversely affected, although the impact 
on the majority of individual hospitals 
would be relatively small. Including 
Federal hospital wage data would 
benefit those few hospitals located in an 
area with Federal hospital employees. 
We estimate that very few hospitals 
would have their annual reimbursement 
affected by more than $5,000. In the 
aggregate, the reissuance of wage 
indexes excluding Federal hospitals 
would result in smaller net disadvantage 
to hospitals as a whole, and is more cost 
beneficial to the hospitals.

Since the use of the wage index 
methodology as initially published in 
1981 does not meet any of the criteria for 
identifying a major rule under E.O.
12291, we have determined that this 
notice is not a major rule and that a 
regulatory impact analysis is not 
required. In addition, the Secretary 
certifies under section 603(b) of the 
Regulatory Flexibility Act, that this 
notice will not result in a significant 
economic impact on a substantial 
number of small entities, and that a 
regulatory flexibility analysis is not 
required.

B. Paperwork Burden
This notice contains no information 

collection requirements, and therefore, 
is not subject to review by the Office of 
Management and budget under the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3507).

IV. Wage Index Tables

Table l-A.—Wage Index for Urban Areas

SMSA area Wage
index

Abilene, TX........................................................
Akron, OH............................. .......................:....
Albany, G A.........................................................
Albany-Schenectady-Troy, NY.................. .....
Albuquerque, MN.............................................
Alexandria, LA.................................................
Alter,town-Bethlehem-Easton, PA-NJ...........
Altoona, PA.......................................................
Amarillo, TX......................................................
Anaheim-Santa Ana-Garden Grove, CA.......
Anchorage, AK............!....................................
Anderson, IN................... ..................................
Anderson, SC ........ ...................;...... ................
Ann Arbor, Ml....................................................
Anniston, AL.....................................................
Appleton-Cshkosh, Wl.................... ...............
Asheville, NC...............„...................................
Athens, GA........................................................
Atlanta, GA........................................................
Atlantic City, N J............................... ........... .
Augusta, GA-SC.............................. ................
Austin, TX..........................................................
Bakersfield, CA.................................................
Baltimore, MD......... .........,...............................
Bangor, ME............. ...................................
Baton Rouge, LA.............................................
Battle Creek, Ml...,...........................................
Bay City, Ml................................................... ..
Beaumont-Port Arthur-Orange, TX................
Bellingham, WA.................................................
Benton Harbor, Ml...........................................
Billings, MT..... ...............................................
Biloxi-Gutfport, MS.................. .........................
Binghamton, NY-PA............................ - _____
Birmingham, AL............................ ....................
Bismarck, ND................ ;................................
Bloomington, IN................................................
Bloomington-Normal, IL ......_____ ________
Boise City, ID....................................................
Boston-Lowell-Brockton-Lawrence-Haverhill,

«0.8485 
•1.0417 

«.8566 
. .9624 
«1.0009 

«9218 
•1.0569 

1.0219 
.9233 

«Í.2115 
•1.6461 

«.9812 
2.8814 

««1.2446 
«.8400 

«1.0124 
.9678 

. «.8912 
.9162 

«1.0174 
:9237 

«.9859 
•1.1223 
•1.1698 

a.9239 
«.8813 
1.0229 

«1.1238 
«.8530 

21.0124 
*.8569 

* * «.9506 
.8143 

«.9769 
.9658 

»«.9118 
* « 9481 
»«.8913 

.9834

MA-NH.i........ .............................................
Bradenton, FL..-............ .......____________:...
Bremerton, WA................................ ..............
Bridgeport-Stamford-Norwalk-Danbury, CT
Brownsville-Harlingen-San Benito, TX.......
Bryan-College Station, TX............................
Buffalo, NY.................. .................................
Burlington, NC........................................... .
Burlington, VT.............. .................................
Canton, OH.... ................................................
Caspar, WY.......... .......................................
Codiar Rapids, IA........... ................................
Champaign-Urbana-Rantoul, IL....... ...........:
Charleston-North Charleston, SC .......... .
Charleston, WV.................... .........................
Charlotte-Gastonia, NC...........„................... .
Charlottesville, VA.... .....................................
Chattanooga, TN-GA............................... .
Chicago, IL.............................. ...................... .
Chico, CA........ ................................................
Cincinnati, OH-KY-IN............................ .......
Clarksville-Hopkinsville, TN-KY.................. .
Cleveland, OH............................................... .
Colorado Springs, CO....................................
Columbia, MO........... ......... ......i...................
Columbia, SC....... .........,................................
Columbus, GA-AL..........................................
Columbus, OH.......... .....................................
Corpus Christi, TX....... ........................,r..„..
Cumberland, MD-WV................... ................
Dallas-Fort Worth, TX.............................  ....
Danville, VA ............. .....................................
Davenport-Rock Island-Moline, IA—III..........
Dayton, OH..... ................................................
Daytona Beach, FL........................................
Decatur, IL......................................................
Denver-Boulder, CO......................................
Des Moines, IA.................................. ...........
Detroit Ml........................................................
Dubuque, IA...................................................
Duluth-Superior, MN-WI................................
Eau Claire, wr.„......................... ...................
El Paso, TX.....................................................
Elkhart IN......................... ..............................
Elmira, NY......................................................
Enid, OK........................... ...............................
Erie, PA............................ „....................„......
Eugene-Springfield, OR...................... ..„.......
Evansville, IN-KY..... ................................. 

««1.1277
• «.8631 

2.8899
•1.1647 

«.9312 
«.8377 
«.9926 
«.8899 
» .9441 
«.9447 

2 1.0506
• « .9193 
« 1,1197

.9751
•1.0628

• .9456 
*.9943

« 1.0226 
» 1.2061 
2 1.0327 

» • 1.0819 
« .8397

• 1.1957 
•.9743 
1.1712 
« .9743
• ,9021

• 1.1184 
« .9337 
2 .8594
• .9403 
2 .8807 
«.8380 
1.1064 
» .9423

» « .9506 
1.0960 
1.0156

• 1.2260 
«.9426 
«.9193 
«.9806

.8714 
« • .8372 

« .9642 
» « .8785 

.9652 
« .9639 

«1.0742
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Table l-A.—Wage Index for Urban Areas-
Continued

SMSA area

Fargo-Moorhead, ND-MN...„._........  ...........
Fayetteville. NC................................................
Fayetteville-Soringdale, AR................ ...........
Flint, Ml......... LI....................................... ;.......
Florence, AL............................ .....................
Florence, SC................................. ...................
Fort Collins, CO.......................... ................ ..
Fort Lauderdale-Hollywood, FL......................
Fort Myers, FL........ ............................„...........
Fort Smith, AR-OK.........................................
Fort Wayne, IN............. ....................................
Fort Walton Beach, FL...................................
Fresno, CA....................... ..............................
Gadsden, Al.......................................................
Gainsville, FL....................... .............................
Galveston-Texas City, TX...............................
Gary-Hammond-East Chicago, IN...... ............
Glen Falls, NY.... „............................................
Grand Forks, ND-MN...,......... ........................
Grand Rapids, Ml............ .................................
Grand Falls. MT...... .....................„.......... .......
Greeley, CO........ ......................... ................ ...
Green Bay, Wl...................................................
Greensboro-Winston-Salem-High Point, NC..
Greenville-Spartanburg, SC............ ................
Hagerstown MD...... .................. ......................
Hamilton-Middleton, ÒH...... ............................
Harrisburg, PA...................... ............................
Hartford-New Britain-Bristol, CT.....................
Hickory, NC...... .................................................
Honolulu, HI........................ .........................
Houston, TX........... ...........................................
Huntington-Ashland, WV-KY-OH..................
Huntsville, AL............... ....................................
Indianapolis, IN................. .............................. .
Iowa City, IA................... ..............;...................
Jackson, Ml.................„................ ...................
Jackson, MS..... - ................„„..........................
Jacksonville, FL................... ............................
Jacksonville, NC.... ...........................................
Janesville-Beloit, Wl.........................................
Jersey City, NJ............ .....................................
Johnson City-Kingsport-Bristol, TN-VA.........
Johnstown, PA............. ....................................
Joplin, MO.... .....................................................
Kalamazoo-Portage, Ml...... .............................
Kankakee, IL.......... ..........................................
Kansas City, MO-KS...,....................................
Kenosha, Wl................................. ....................
Killeen-Temple, TX...........................................
Knoxville, TN............... .....................................
Kokomo, IN.... ..................................................
La Crosse, Wl.................. .................................
Lafayette, LA.....................................................
Lafayette-West Lafayette, IN...........................
Lake Charles, LA............. ...............................
Lakeland-Winter Haven, FL........... .................
Lancaster, PA....................................................
Lansing-East Lansing Ml.... ............................
Laredo, TX......... ...............................................
Las Cruces, NM...............................................
Las Vegas, NV..................................................
Lawrence, KS....... ....... .........-.__________ .....
Lawton, OK............................... !.......................
Lewiston-Auburn, ME............. ..... ............___
Lexington-Fayette, KY........................ .............
Lima, OH....... ....................................................
Lincoln, NE............. ..........................................
Little Rock-North Little Rock, AR..................
Long Branch-Asbury Park, NJ.................... .
Long View, TX..................... .............................
Lorain-Elyria, OH........... ...................................
Los Angeles-Long Beach, CA........................
Louisville, KY-IN............ ...................................
Lubbock, TX ......................................................
Lynchburg, VA........... .... ..................................
Macon, GA_______________ ___„______ _
Madison, Wl.............. ........................................
Manchester-Nashua, NH..................... ............
Mansfield, OH......... ..........................................
McAllen-Pharr-Edinburg, TX............ ...............
Medford, OR......... ............................................
Melboume-Titusville-Cocoa, FL............... ........
Memphis, TN-AR-MS..............................
Miami, FL......... ............................ .................
Midland, TX........ ...............................................
Milwaukee, Wl.......................... ........................
Minneapolis-St Paul, MN-WI..........................
Mobile, AL....... ..................................................
Modesto, CA....:........ ....... ............................

Wage
index

* • .9478 
*.8353
.7997

• 1.1919
• .8056 
1 .8328 
•8353

•1.0506
•.9391
• .8899
• .8985 
*.7997 
1.1265 
*.9264 
•.9019

•1.0607
•1.1664

*.9023
•.8779
•.9463

* ».9162
* ».9312 

•.9740 
•.9232 
•.9371

* 1.0742 
•1.0620

1.0534 
»•1.1601 
' *.8454 

1.1645 
1.0630 

.9270 
•.8593 

*•1.0519 
» • 1.1780 
*•1.0173 

.8699 
•.9331 
*.8936 
•.8579 
1.1180 
».8786

• 1.0445 
*.8500

• 1.1695
• 1.0073 

*.9427
• • 1.0789 

.8868 
•.9100

• ».9846
* ».9016

Table l-A. -Wage Index for Urban Areas—
Continued

SMSA area

Monroe, LA.... ......................................................
Montgomery, AL...... ........................................„......
Munde, IN....... ..............................:..........................
Muskegon-Norton Shores-Muskegon Heights,

Ml.......................... ................................................
Nashville-Davidson, TN............................................
Nassau-Suffolk, NY............... .................................
New Bedford-Fall River, MA....... ............................
New Brunswick-Perth Amboy-Sayreville, NJ....... .
New Haven-Waterbury-Meriden, CT......................
New London-Norwich, CT.......................................
New Orleans, LA.......„...........s...............................
New York, NY-NJ.....................................................
Newark, N J*.............................................................
Newark, OH.............................. ...............................
Newburgh-Middletown, NY............ ............. ..........
Newport News-Hampton, VA.................. .........
Norfolk-Virginia Beach-Portsmouth, VA-NC..........
Northeast Pennsylvania..........................................
Ocala, FL............ ........... „........................................
Odessa, TX..............................„...............................
Oklahoma City, OK..-........... ..................................
Olympia, WA..............................................................
Omaha, NE-IA............ ..............................................
Orlando, FL....................................................;..........
Owensboro, KY.........................................................
Oxnard-Simi Valley-Ventura, CA............................
Panama City, FI.........................................................
Parkersburg-Marietta, WV-OH................................
Pascagoula-Moss Point, MS...................................
Paterson-Clifton-Passic, N J....................................
Pensacola, FI............................................... .............
Peoria, IL....................................................................
Petersburg-Colonial Heights-Hopewell, VA........ .
Philadelphia, PA-NJ............................................
Phoenix, A2...............................................................
Pine Bluff, AR__:...... ................................................
Pittsburgh, PA........ ....................- ............................
Pittsfield, MA  ......................................................
Portland, ME...... ......................................... ........ ..
Portland, OR-WA......... ............................................
Portsmouth-Dover-Rochester, NH-ME..................
Poughkeepsie, NY....... ............................................
Providence-Warwick-Pawtucket, R l.......................
Provo-Orem, UT............... - ......................................
Pueblo, Co..... ................- ................................... ......
Racine, Wl..... ...........................................................
Raleigh-Durham, NC..._............................................
Rapid City, SD...........................................................
Reading, PA.............. .............._................................
Redding, CA...... .......................................................
Reno, NV.................. .....:................. .......................
Richland-Kennewick, WA.

Wage
index

•.9451
.9626

* ».9852

•.9658
1.0187

•1.2758
•.9687

•1.0409
1.0990

•1.0903
.9644

•1.3956
1.2099
*.9592

*1.0789
*.8974
•.9887
1.0598
*.9306

**• .9506
.9252

*1.0142
*.9425
•.9087

* * ».8377
* 1.3788
* ».8777
* 1.0461 

»•1.1547
* 1.0959

.8841
*•1.1130

•.9484
•1.1810
• 1.1100
* «.7997 
•1.1275

* • 1.0276
* • 1.0032 
*•1.1034

».8115 
*1.1151 

» • 1.0349 
•.9454

* • 1.0981
•.9240
1.0173
*.8680

• 1.0101
* 1.0271 

1.2428 
•.9935

».8622
•.9141
•.8706
•.9749

• 1.0674 
•1.0811
* «.8593

Richmond, VA....... ....................................................
Riverside-San Bernadino-Ontario, CA....................
Roanoke, VA.....................- ..............„...,..................
Rochester, MN...... ....................................................
Rochester, NY................... ........................................
Rockford, IL................................................................
Rock Hill, SC .... .................................... .....................

.9252 
•1.1729 

•.9614 
.9852 

•1.0653 
* • 1.0222 

*.9136

T a b l e  l - B .— W a g e  In d e x  f o r  R u r a l  A r e a s

Non-SMSA area Wage
Index

.8960
* ».8129 Sacramento, CA..................... ................................... •• 1.2231 1.5579
•1.1884 Saginaw, Ml................ ............................................... •1.1279 Arizona........................................................................... 1.0289
* ».9t93 S t  Cloud, MN.................... ........................................ .8680 Arkansas....................................................................... ♦ .8686

*.8377 S t  Joseph, MO........... ............................................ *.9749 California....................................................................... *1.2415
* «.8899 St. Louis, MO-IL......................................................... •.9977 8990

.9016 «.9975 Connecticut................................................................... **1.1817
•.9932 Salem, O R.................................................................. • 1.1083 Delaware....................................................................... *1.0370

.9259 Salinas-Seaside-Monterey, CA................................. •1.2428 Florida............................................................................ *.9980
1.0205 Salisbury-Concord, NC.............................................. * 1.0368 Georgia............... .......—...... ....... ......... — ____ *.9463

».1.0648 Salt Lake City-Ogden, UT......................................... •.8550 Hawaii............................................................................ »*1.3452
.8129 San Angelo, TX.......................................................... •.8364 *.9669

•1.0207 San Antonio, TX......................................................... .9509 Illinois............................................................................. »*.9650
•1.2899 San Diego, CA............................................................ 1.1113 Indiana........................................................................... »9863

*.9920 San Frandsco-Oakland, CA..................................... •1.3153 Iowa............................................................................... «.9220
•.9042 San Jose. CA.............. .'............................................. 1.3055 Kansas........................................................................... ».9009
•.8876 Santa Barbara-Santa Maria-Lompoc, CA.............. *•1.0628 Kentucky........................................................................ » «.9233
•.9637 Santa Cruz, CA.......................................................... *•1.0985 Louisiana....................................................................... «.9216
1.0257 Santa Rosa, CA......................................................... • 1.4037
*.9441 Sarasota, FL............................................................... • • .9835 Maryland........................................................................ «1.1028
•.9196 Savannah, GA............................................................ •.9414 Massachusetts................................. v......................... ♦ 1.1722
•.8165 Seattle-Everett, WA...... ............................................ • 1.0500 Michigan ........................................................... *♦ 1.1535
*.9668 Sharon, PA.................................................................. *.9618 Minnesota...................................................................... «.9052
•.9374 Sheboygan, Wl........................................................... » .8439 4 8751
1.0371 Sherman-Denison, TX............................................... • .8277 4 9158
1.1050 Shreveport, LA...... .... ....................................... .9292 *.9151

* ».9141 Sioux City, IA-NE........................................ .............. .9306 Montana........................................................................ *.9595
1.0080 Sioux Falls, SD................. ......................................... .8844 Nebraska....................................................................... «.8130

.9802 South Bend, IN........................... ............................... ».9156 Nevada.......................................................................... ♦ 1.0790
•.9416 Spokane, WA..._..... ................................................... 1.0921 New Hampshire............................................................ »«1.1301

*•1.0508 Springfield, IL.............................................................. *•1.0230 New Jersey................................................................... «1.0820

Table l-A.—Wage Index for Urban Areas—
Continued

SMSA area

.8933
♦ 8932 
• .9821

Springfield-Chicopee-Holyoke, MA......................... »•1.0285
State College, PA...................................................... * 1.1034
Steubenville-Weirton, OH-WV................................. * • .9750
Stockton, CA.............................................................. • 1.3046
Syracuse, NY..... /............ .......................................... • 1.3209
Tacoma, WA............................................................... » 1.0558
Tallahassee, FL.......................................................... * » • .9264
Tampa-St. Petersburg, FL....................................... .9898
Terre Haute, IN.......................................................... » • .8734
Texarkana, TX-Texarkana, AR................................ • 1.0929
Toledo, OH-MI........................................................... • 1.1157

1.0602
Trenton, NJ.................. - ..................................... ...... • 1.1708
Tucson, AZ................................................................. .9977
Tulsa, OK.................................................................... •.9626
Tuscaloosa, AL.......................................................... 1.0142
Tyler, TX...................................................................... • .9481

• 1.0145
Vallejo-Fairfield-Napa, CA........................................ • 1.5862

* .8356
Vineland-Millville-Bridgeton, NJ................................ • 1.0083
Visalia-Tulare-Porterville, CA................................... * 1.3627
Waco, TX.................................................................... .8593
Washington, DC-MD-VA......................................... *1.1547
Waterloo-Cedar Falls, IA.......................................... •.8631

* .9769
West Palm Beach-Boca Raton, FL........................ •.9632
Wheeling, WV-OH..................................................... *•1.0158
Wichita, KS................................................................. 1.0248
Wichita Falls, TX........................................................ • .8282
Williamsport, PA........................................................ • .9749
Wilmington, DE-NJ-MD........................................... * 1.0917

• .8936
Worcester-Fitchburg-Leominster, MA..................... * • .9769

• .9523
York, PA...................................................................... • .9884
Youngstown-Warren, OH......................................... • 1.1090

*1.0726

Wage
index

'Approximate value for area.
1 Effective June 19, 1981, no longer qualified as an SMSA.
* Effective June 19, 1981, newly designated SMSAs.
•Effective June 19, 1981, new and revised NECMA’s.
• Recomputed wage index in parentheses based on cor­

rected reporting data from BLS lower than published index.
* Revised wage index based on corrected reporting data 

from BLS.
• Including Federal hospital wage data in the computation 

of the index results in lower wage index for the SMSA/ 
NECMA than the one being issued here for comment.
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Table l -B —Wage Index for Rural Areas—  
Continued

Non-SMSA area Wage
Index

New Mexico..................................... 1 0073
New York............................................. 41 0327
North Carolina........................... .................... 4.9917
North Dakota.................................................. ♦ 9045
Ohio............................................. 1.0086
Oklahoma..................................................... .9111
Oregon............... ....'.................................... 1.0673
Pennsylvania................ :............... 3 -*1.1371
Rhode Island.................................................. (»)
South Carolina........................................... 4 9180
South Dakota.................................................. 3 4.8237

Texas................................................ 8979
Utah...........................................................
Vermont...... ........................... .9993
Virginia....................................... 4.9792
Washington...................................... 1.0465
West Virginia................................. 31.0123

Wyoming....................................................... 1.0402

1 Not applicable. Ail of Rhode Island is classified as urban.
* Recomputed wage index lower than the published index.
* Revised wage index based on corrected reporting data 

from BLS.
4 Including Federal hospital wage data in the computation 

of the index results in a lower wage index for the State than 
the one being issued here for comment.

Sec. 1102,1814(b), 1861(v)(l), 1866(a), and . 
1871 of the Social Security Act (42 U.S.C.
1302,1395f(b), 1395x(v)(l), 1395cc(a), 1395hh, 
and 42 CFR 405.460)

(Catalog of Federal Domestic Assistance 
Program No. 13.773; Medicare-Hosptial 
Insurance)

Dated: November 17,1983 
Carolyne K. Davis,
Administrator, Health Care Financing 
Administration.

Approved: February 8,1984.
Margaret M. Heckler,
Secretary.

[FR Doc. 84-4107 Filed 2-16-84; 8:45 am]
BILLING CODE 4120-03-M

Public Health Service

Privacy Act of 1974; System of 
Records

a g e n c y : Department of Health and 
Human Services; Public Health Service. 
a c t i o n : Notification of a new system of 
records: 09-30-0046, “Survey of Alcohol 
Use Among Youth and Young Adults, 
HHS/ADAMHA/NIAAA”.

s u m m a r y : In accordance with the 
requirements of the Privacy Act, the 
Public Health Service (PHS) is 
publishing notice of a proposal to 
establish a new system of records 
entitled, “Survey of Alcohol Use Among 
Youth and Young Adults, HHS/ 
ADAMHA/NIAAA,” to create a single 
comprehensive research data base so 
that critical issues associated with 
alcohol use among 16- to 27-year-olds 
can be analyzed. PHS invites interested 
persons to submit comments on the

proposed routine uses on or before 
March 19,1984.
DATES: PHS has sent a Report of a New 
System to the Congress and to the Office 
of Management and Budget .(OMB) on 
February 8,1984 PHS has requested that 
OMB grant a waiver of the usual 
requirement that a system of records not 
be put into effect until 60 days after the 
report is sent to OMB and Congress (If 
this waver is granted, PHS will publish a 
notice to that effect in the Federal 
Register.)
ADDRESS: Address comments to: Project 
Officer, Survey of Alcohol Use Among 
Youth and Young Adults, National 
Institute on Alcohol Abuse and 
Alcoholism, 5600 Fishers Lane, Room 
14C-26, Rockville, MD 20857.

The public may inspect the comments 
we receive, at the above address, from 
8:30 a.m. to 4:30 p.m., Monday through 
Friday, except holidays.
FOR FURTHER INFORMATION CONTACT: 
Thomas C. Harford, Ph.D, National 
Institute on Alcohol Abuse and 
Alcoholism, 5600 Fishers Lane, Room 
14C-26, Rockville, MD 20857, Telephone: 
(301) 443-4897.
SUPPLEMENTARY INFORMATION: The 
purpose of the system is to create a 
comprehensive research data base so 
that critical issues associated with 
alcohol use among 16- to 27-year olds 
can be analyzed. Among these issues 
are age-related variations in drinking 
levels and problem behaviors; 
differences between males and females 
and blacks and nonblacks in ages when 
alcohol use begins and when certain 
long-term consequences are 
experienced; appropriate measurement 
of drinking behavior for this age group 
levels and nature of impact of drinking 
contexts, social networks, and alcohol 
availability on young persons’ drinking 
behavior; and the marginal contibutions 
of alcohol to young persons’ already 
high risk for certain negative 
experiences (e.g., traffic accidents). 
Results of these analyses will be used 
by the National Institute on Alcohol 
Abuse and Alcoholism (NLAAA) to 
determine the most appropriate 
questions for measuring drinking for this 
age group and to identify the factors 
related to alcohol use among youth and 
young adults that are most amenable to 
prevention or intervention efforts.

The NIAAA contractor—the Research 
Triangle Institute of Research, Triangle 
Park, North Carolina—will conduct a 
survey of a representative sample of 16- 
to 27-year-old residents of the Baton 
Rouge, Louisiana Standard Metropolitan 
Statistical area. Data for the study with 
be developed from face-to-face and self- 
administered interviews will voluntary

participants. Informed consent will be 
obtained from all participants; signed 
informed consent will be obtained from 
parents of participants who are minors. 
Confidentially will be discussed when 
obtaining informed consent. NIAAA has 
provided for thorough protection of the 
records. We will require the contractor 
to set up physical safeguards, as 
described in the system notice, to 
protect the security, confidentiality, and 
integrity of the records. For example, 
only authorized contractor staff will 
have access to personally-identified 
information. The contractor staff will 
edit the date and enter them into 
computer files. Computer files and paper 
records containing personally 
identifying information will be 
destroyed following verification and 
data processing activities specified by 
the study design. The contractor will 
provide to NIAAA only aggregated 
statistical summaries, tables, and 
analyses and computer tapes of the 
individual records that have been 
stripped of personal identifiers. The 
system of records will exist only until 
data collection and processing activities 
for the study have been completed— 
about five months. When the contractor 
destroys the computer files used in 
generating screening assignments and in 
generating interviewing assignment, 
original forms, and cross-reference lists, 
the system of records will no longer 
exist.

NIAAA proposes two routine uses for 
this system of records. The first routine 
use permitting disclosure to a 
congressional office is proposed to 
allow subject individuals to obtain 
assistance from their representatives in 
Congress, should they so desire. Such 
disclosure would be made only pursuant 
to a written request of the individual 
and is thus compatible with the purpose 
of the system. Routine use No. 1 reads 
as follows:

“1. Disclosure may be made to a 
congressional office from the record of an 
individual in response to a verified inquiry 
from a congressional office made at the 
written request of that individual.”

NIAAA has contracted with the 
Research Triangle Institute (RTI) of 
Research Triangle Park, North Carolina: 
(1) To conduct this study among youth 
and young adults regarding their alcohol 
and drug consumption, (2) to process 
and analyze the data, and (3) to submit 
the data to NIAAA in aggregated 
statistical summary tables and analyses. 
The contractor is bound by terms of the 
contract to take all necessary steps to 
protect the records from any disclosure, 
intentional or accidental, except to
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NIAAA. Using a contractor as outlined 
above increases NIAAA’s efficiency and 
effectiveness in carrying out its 
legislated mandate and, thus, is 
compatible with the purpose of the 
system.

The proposed routine use No. 2 will 
permit the contractor to develop the 
records and reads as follows:

“2. NIAAA has contracted with the 
Research Triangle Institute to collect, 
analyze, aggregate and otherwise refine 
records in the system. The contractor will 
disclose records from this system only to 
NIAAA and is required to maintain in 
Privacy Act safeguards with respect to such 
records.”

The following notice is written in the 
present, rather than future tense, in 
order to avoid the unnecessary 
expenditure of public funds to republish 
the notice after the system has become 
effective.

Dated: February 10,1984.
Wilford ). Forbush,
Deputy Assistant Secretary fo r Health 
Operations and Director, O ffice o f 
Management.

SYSTEM NAME
Survey of Alcohol Use Among Youth 

and Young Adults, HHS/ADAMHA/ 
NIAAA.
SECURITY CLASSIFICATION

None.
SYSTEM LOCATION

Research Triangle Institute P.O. Box 
12194—Cornwallis Road, Research 
Triangle Pdrk, NC 27709.

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM

Normal youth and young adults aged 
16 to 27, in the Baton Rouge, Louisiana, 
Standard Metropolitan Statistical Area, 
who have volunteered to participate in 
the study during the winter and spring of 
1984.

CATEGORIES OF RECORDS IN THE SYSTEM
An original and amended listing of 

Baton Rouge area household residents, 
parental consent forms, and screening 
and other data collection forms 
completed during the winter and spring 
of 1984 containing: (1) Personal 
characteristics such as age, date of birth, 
education, race, national origin, sex, 
marital status; (2) information on 
drinking experience, such as type and 
amount of alcoholic beverage(s) 
consumed, frequency of consumption, 
context of drinking; (3) drug use; and (4) 
leisure time and other activities.

a u t h o r it y  fo r  m a in t e n a n c e  o f  t h e  s y s t e m

42 U.S.C. 4591, Section 501 of the 
Comprehensive Alcohol Abuse and

Alcoholism Prevention, Treatment and 
Rehabilitation Act of 1970.

PURPOSE(S)
The purpose of the system is to create 

a comprehensive research data base so 
that critical issues associated with 
alcohol use among 16- to 27-year-olds 
can be analyzed. Results of these 
analyses will be used by the National 
Institute on Alcohol Abuse and 
Alcoholism (NIAAA) to determine the 
most appropriate questions for 
measuring drinking for this age group 
and to identify the factors related to 
alcohol use among youth and young 
adults that are most amendable to 
prevention or intervention efforts.

ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES

1. Disclosure may be made to a 
congressional office from the record of 
an individual in response to a verified 
inquiry from a congressional office 
made at the written request of that 
individual.

2. NIAAA has contracted with the 
Research Triangle Institute to collect, 
analyze, aggregate, or otherwise refine 
records in the system. The contractor 
wilLdisclose records from this system 
only to NIAAA and is required to 
maintain Privacy Act safeguards with 
respect to such records.

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM

STORAGE
Data collection forms and magnetic 

tapes and disks will be stored in closed 
cabinets in a locked room with 
controlled accessibility.

RETRIEV ABILITY
The records will be indexed and 

retrieved by subject-participant’s name 
and unique numeric identifier. In order 
to relate the data collected to specific 
individuals, however, the contractor will 
use thedink file discussed under 
Safeguards.

SAFEGUARDS
The safeguards which follow are in 

accordance with the DHHS Chapter 45- 
13 and supplementary Chapter PHS.hf: 
45-13 in the HHS General 
Administration Manual and Part 6,
“ADP System Security” in the HHS ADP 
Systems Security Manual.

Physical Security: The contractor - 
stores individually identified forms in a 
locked room with controlled entry; i.e., 
only on the written authority of the 
professional staff member in charge of 
data handling and processing 
operations. The contractor staff enter

the collected information onto computer 
tape or disks as soon after contact with 
the subject-participant as possible, and 
store the computerized records in a 
secured area with access limited as 
above.

Technical Security: Access to the 
computerized records is protected by a 
computerized password routine which is 
changed periodically. In addition, the 
project staff complies with the 
contractor’« (Research Triangle 
Institute) standard procedures for 
safeguarding data. The link file system 
that identifies individuals with personal 
data has three components: (1) 
Identification information, (2) data base 
information, and (3) the link file, which 
contains identifying number pairs which 
match data with individuals. The 
advantage of this system is that one may 
use the baseline data directly for report 
generation and other purposes without 
accessing the personal information or 
link files.

Administrative Security: The data 
management task leader, the project 
leader, or the project director provide 
technical supervision of all data 
collection and processing activities and 
are the authorized contractor staff who 
supervise access to the records 
(computerized and hard copy files) in 
the system. The contractor provides 
only aggregated data tabulations in 
reports to NIAAA and the public. The 
contractor will furnish to NIAAA a 
computer tape file containing only data 
base information on subject-participants 
without identification information. The 
contractor who maintains records in this 
system has been instructed to make no 
further disclosure of the records except 
as authorized by the system manager 
and permitted by the Privacy Act. 
Privacy Act requirements have been 
specifically included in the contract for 
this project. The NIAAA project officer 
and contract officer will oversee 
compliance with these requirements.

RETENTION AND DISPOSAL

The contractor staff destroys data 
collection forms by shredding 
immediately after they complete direct 
entry on magnetic tape or disk storage 
and verify the information. The 
contractor will destroy individual 
identification and link files by shredding 
or burning at the termination of the data 
collection and processing phases of the 
project, approximately five months after 
the system is initiated. NIAAA will 
retain the data base records on data 
tapes for research purposes. These tapes 
will not have any individually 
identifiable information.
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SYSTEM MANAGER AND ADDRESS

Project Officer, Survey of Alcohol Use 
Among Youth and Young Adults, 
National Institute on Alcohol Abuse and 
Alcoholism, 5600 Fishers Lane, Room 
14C-26, Rockville, MD 20857.

NOTIFICATION PROCEDURE

To determine if a record exists, 
contact the contractor:

Project Director, Survey of Alcohol 
Use Among Youth and Young Adults, 
Research Triangle Institute, P.O. Box 
12194—Cornwallis Road, Research 
Triangle Park, NC 27709.

Requesters should provide verifiable 
proof of identity-J-such as notarized 
original signature— for mail requests, 
inquiries, and responses; or driver’s 
license with picture for in-person 
inquiries and requests.
RECORD ACCESS PROCEDURE

Same as notification procedure. 
Requesters should also reasonably 
specify the record contents being sought.
CONTESTING RECORD PROCEDURES

Contact the System Manager at the 
address above and reasonably identify 
the record, specify the information being 
contested, and state the corrective 
action being sought, with supporting 
justification.
RECORD SOURCE CATEGORIES 

The subject individuals are the sole 
source of the information in the records.
SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE PRIVACY ACT

None.
[FR Doc. 84-4377 Filed 2-16-84; 8:45 am]
BILLING CODE 4160-20-M

Centers for Disease Control

National Institute for Occupational 
Safety and Health; Research and 
Demonstration Grants Relating to 
Occupational Safety and Health; 
Availability to Funds for Fiscal Year 
1984

The National Institute for 
Occupational Safety and Health 
(NIOSH), Centers for Disease Control 
(CDC), announces the availability of 
funds in Fiscal Year 1984 for research 
and demonstration project grants 
relating to occupational safety and 
health. This grant program is authorized 
by section 20(a)(1) of the Occupational 
Safety and Health Act of 1970 (29 U.S.C. 
669(a)(1)) and section 501 of the Federal 
Mine Safety and Health Act of 1977 (30 
U.S.C. 951). Program regulations 
applicable to these grants are in Part 87, 
“National Institute for Occupational 
Safety and Health Research and

Demonstration Grants,” of Title 42, Code 
of Federal Regulations. Except as 
otherwise indicated, the basic grant 
administration policies of the 
Department of die Health and Human 
Services and the Public Health Service 
are applicable to this program. 
Applications responsive to this 
announcement are not subject to 
Executive Order NO. 12372, 
Intergovernmental Review of Federal 
Programs.

Research Project Grants
A research project grant application 

should be designed to establish 
discover, develop, explain, or confirm 
information relating to occupational 
safety and health, including innovative 
methods, techniques, and approaches 
for dealing with occupational safety and 
health problems. These studies may 
generate information that is readily 
available to solve problems or 
contribute to a better understanding of 
underlying causes and mechanisms.
Demonstration Project Grants

A demonstration project grant 
application should address, either on a 
pilot or full-scale basis, the technical or 
economic feasibility or application of (1) 
a new or improved occupational safety 
and health procedure, method, 
technique, or system; or (2) an 
innovative method, technique, or 
approach for preventing occupational 
safety and health problems.
Small Grants

A small grant application is intended 
to provide financial support to carry out 
exploratory or pilot studies, to develop 
or test new techniques or methods, or to 
analyze data previously collected. This 
small grant program is intended for pre- 
doctoral graudate students, post­
doctoral researchers (within 3 years 
following completion of doctoral degree 
or completion or residency or public 
health training), and junior faculty 
members (no higher than assistant 
professor). If university policy requires 
that a senior person be listed as 
principal investigator, the application 
should specify that the funds are for the 
use of a particular student or junior- 
level person and should include 
appropriate justification for this 
arrangement. Although biographical 
sketches are required only for the 
person actually doing the work, the 
application should indicate who will be 
supervising the research. Small grant 
applications should be identified as such 
on the application form.

The total small grant award may 
comprise direct costs of up to $15,(XX) 
per year and additional indirect costs,

as appropriate. The grants may be 
awarded for up to 2 years and are 
thereafter continued by competitive 
renewal as a regular research grant. 
Salary of the principal investigator, as 
well as that of the junior investigator, if 
university policy requires a senior 
person to be listed as the principal 
investigator, will not be allowed on a 
small grant, although salaries can be 
requested for necessary support staff 
such as laboratory technicians, 
interviewers, etc.

Program Project Grants

NIOSH will also accept applications 
for program project grants, but only after 
eligible applicants discuss with the 
individuals listed under “ FOR FURTHER 
INFORMATION CONTACT.”

Programmatic Interest

Examples of work-related 
programmatic interest to NIOSH, which 
are applicable to all of the above types 
of grants, are listed below. The 
conditions or examples listed under 
each category are selected examples 
and not comprehensive definitions of 
the category. However, investigators 
may apply in any areas related to 
occupational safety and health.

1. Occupational lung diseases: 
Asbestosis, byssinosis, silicosis, coal 
workers’ pneumoconiosis, lung cancer, 
and occupational asthma;

2. Musculoskeletal injuries: Disorders 
of the back, trunk, upper extremity, 
neck, and lower extremity; and 
traumatically-induced Raynaud’s 
phenomenon;

3. Occupational cancers (other than 
lung): Leukemia; mesothelioma; and 
cancers of the bladder, nose, and liver;

4. Amputations, fractures: eye losses, 
lacerations, and traumatic deaths;

5. Cardiovascular diseases: 
Hypertension, coronary artery disease, 
and acute myocardial infarction;

6. Disorders of reproduction:
Infertility, spontaneous abortion, and 
teratogenesis;

7. Neurotoxic disorders: Peripheral 
neuropathy, toxic encephalitis, 
psychoses, and extreme personality 
changes (exposure-related);

8. Noise-induced loss of hearing;
9. Dermatologic conditions: 

Dermatoses, bums (scaldings), chemical 
bums, and contusions (abrasions);

10. Psychologic disorders: Neuroses, 
personality disorders, alcoholism, and 
drug dependency;

11. Control technology research: 
Application of scientific principles to 
control strategies, preconstruction 
review, technology forcing/new source 
performance concepts, technology
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transfer, substitution, unit operations 
approaches; and

12. Respirator research: New and 
innovative respiratory protective 
devices; techniques to predict 
performance; effectiveness of respirator 
programs; physiologic and ergonomic 
factors; medical surveillance strategies; 
psychological and motivational aspects; 
effectiveness of sorbents and filters, 
including chemical and physical 
properties.

Applications submitted in response to 
this announcement will be reviewed for 
their responsiveness and relevance to 
occupational safety and health.
Potential applicants with questions 
concerning the acceptability of their 
proposed work should contact the 
individuals listed in this announcement 
under “ FOR FURTHER INFORMATION 
CONTACT.”

Eligibility Requirements
Eligible applicants include nonprofit 

and for-profit organizations. Thus, 
universities, colleges, research 
institutions, other public and private 
organizations, including State and local 
governments, and small, minority and/ 
or woman-owned businesses, are 
eligible for these research and 
demonstration grants. For-profit 
organizations will be required to submit 
a certification as to their status as part 
of their application.

Availability of Funds
In Fiscal Year 1984, $6,501,000 will be 

available to award grants. It is 
estimated that $3.8 million of this 
amount will support continuation grants, 
and $400,000 will be funded in the 
Special Emphasis Research Career 
Award (SERCA) program. NIOSH 
published information about the SERCA 
program in the Federal Register on 
December 13,1983 (48 FR 55515). Grants 
are usually funded for 12 months in 
project periods of up to 5 years—2 years 
for small grants. Continuation awards 
within the project period are made on 
the basis of satisfactory progress and on 
the availability of funds. Grantees will 
be expected to cost share a minimum of 
5 percent.

Criteria for Review

Applications will be evaluated by a 
dual review process. The primary (peer) 
review is based on scientific merit and 
significance of the project, competence 
of the proposed staff in relation to the 
type of research involved, feasibility of 
the project, likelihood of its producing 
meaningful results, appropriateness of 
the proposed project period, adequacy 
of the applicant’s resources available for

the project, and appropriateness of the 
budget request.

Demonstration project grant 
applications will be reviewed 
additionally on the basis of the 
following criteria:

• Degree to which project objectives 
are clearly established, obtainable, and 
for which progress toward attainment 
can and will be measured;

• Availability, adequacy, and 
competence of personnel, facilities, and 
other resources needed to carry out the 
project;

• Degree to which the project can be 
expected to yield or demonstrate Results 
that will be useful and desirable on a 
national or regional basis; and

• Extent of cooperation expected 
from industry, unions, or other 
participants in the project, where 
applicable.

• Small grant applications will be 
reviewed additionally on the basis of 
the following criterion:

• The review process will take into 
consideration the fact that the 
applicants do not have extensive 
experience with the grant process.

A secondary review will also be 
conducted in which the factors to be 
considered will include:

• The results of the initial review;
• The significance of the proposed 

study to the research programs of 
NIOSH;

• National needs and program 
balance; and

• Policy and budgetary consideration. 
Applications

Applications should be submitted on 
Form PHS-398 (revised May 1982) or on 
PHS-5161-1 for State and local 
government applicants to the address 
below: Division of Research Grants, 
National Institutes of Health, Westwood 
Building, Room 240, Bethesda, Maryland 
20205.

The instructions in the application 
packet should be followed concerning 
deadlines for either delivering or mailing 
the application. Forms should be 
available from the institutional business 
offices or from the CDC Procurement 
and Grants Office, Centers for Disease 
Control, 255 E. Paces Ferry Road, Room 
107A, Atlanta, Georgia 30305.
FOR FURTHER INFORMATION CONTACT.
For technical information: Roy M.

Fleming. Sc.D., Chief, Grants
Administration, and Review Branch,
NIOSH, Bldg. 1, Room 3053, Centers
for Disease Control, Atlanta, Georgia
30333, Telephone: (404) 329-3343 or
FTS 236-3343.

For application procedures: Leo A. 
Sanders, Chief, Grants Management 
Branch, Procurement and Grants 
Office, Centers for Disease Control, 
Atlanta, Georgia 30333, Telephone: 
(404) 262-6575 or FTS 236-6575.

(This program is described in the Catalog of 
Federal Domestic Assistance Program No. 
13.262, Occupational Safety and Health 
Research Grants)

Dated: February 7,1984.
J. Donald Millar,
Director, National Institute for Occupational 
Safety and Health.
[FR Doc. 84-4424 Filed 2-16-84:8:45 am]

BILLING CODE 4160-19-M

DEPARTMENT OF THE INTERIOR

Office of the Secretary

Presidential Commission on Indian 
Reservation Economies; Public 
Hearings and Site Visits

a g e n c y : Presidential Commission on 
Indian Reservation Economies, Interior. 
ACTION: Notice of meetings.

s u m m a r y : This notice sets forth the 
dates, time and location of forthcoming 
hearings and site visits of the 
Presidential Commission on Indian 
Reservation Economies for March 1984:

1. March 1,1984 (Thursday)—
Hearing: Hilton Inn, 445 Mt. Rushmore 
Road, Rapid City, South Dakota 57701; 
Time: 9:00 a.m.—5:00 p.m.

2. March 2,1984 (Friday)— Site Visit: 
Oglala Sioux Tribe—Reservation Pine 
Ridge, South Dakota.

3. March 5,1984 (M onday)— Hearing: 
MGM-Grand Hotel, 2500 E. Second 
Street, Reno, Nevada 89585; Time: 9:00 
a.m.—5:00 p.m.

4. March 6,1984 (Tuesday)— Site Visit 
Paiute Tribe—Reservation, Pyramid

Lake, Nevada
Washo, Paiute, Shoshone Tribes, Reno-

Sparks Indian Colony, Reno, Nevada
89585
The purpose of the hearings will be to 

receive both oral and written testimony 
from Indian leaders, Indian businessmen 
and other representatives from the 
tribal, public and private sectors 
concerning the development and 
sustainment of viable economic 
enterprises within Indian reservation 
environments. The site visits will enable 
the Commission to witness first hand 
both problems and successes associated 
with economic and business 
development on Indian reservations.

Parties interested in testifying at a 
hearing should present their testimony 
in writing either in advance of the
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hearing or at the onsite registration for 
the hearing. An oral summary of the 
testimony may be given at the hearing. 
Those desiring to submit written 
testimony and make an oral 
presentation should submit in writing a 
brief statement of the general nature of 
the testimony to be presented, the 
names and addresses of proposed 
participants and an indication of the 
approximate time required to make their 
presentation. This information should be 
sent to Tanna Chattin, Director, Office 
of Public, Tribal and Governmental 
Affairs, Presidential Commission on 
Indian Reservation Economies, Suite 
765,1717 H Street, Northwest, 
Washington, D.C. 20006. Questions 
regarding testimony or registration 
procedures may also be directed to Ms. 
Chattin at (202) 653-2436. The agenda 
for oral testimony will be completed five 
days in advance of each hearing.

Any person attending a hearing who 
has not requested an opportunity to 
speak five days in advance of the 
meeting, will be allowed to make an oral 
presentation at the conclusion of the 
hearing, if time permits and at the 
discretion of the Co-Chairman.
FOR FURTHER INFORMATION CONTACT: 
Eric Rudert, Deputy Director, . 
Presidential Commission on Indian 
Reservation Economies, 1717 H Street, 
Northwest, Suite 765, Washington, D.C. 
20006. Telephone (202) 653-2436.

Dated: February 13,1984. .
Eric Rudert,
Deputy Director, Presidential Commission on 
Indian Reservation Economies.
[FR Doc. 84-4222 Filed 2-16-84; 8:45 am)
BILLING CODE 4310-02-M

Bureau of Land Management 

[U -53729]

Utah; Order Providing for Opening of 
Lands

Correction

In FR Doc. 84-2811 appearing on page 
4157 in the issue of Thursday, February
2,1984, make the following correction.

After the thirty-first line of the legal 
description for Salt Lake Meridian, 
Utah, add the line:
“Sec. 29, all 
BILLING CODE 1505-01-M

[NM 12253]

New Mexico; Proposed Reinstatement 
of Terminated Oil and Gas Lease

Under the provisions of Pub. L. 97-451, 
TXO Production Corporation petitioned

for reinstatement of oil and gas lease 
NM 12253 covering the following 
described lands located in Chaves 
County, New Mexico:
T. 6 S., R. 26 E., NMPM.

Sec. 34: NVi, EVaSW1/», SElA;
Sec. 35: NViNEVi, SEViNEVi, NEViNWV^, 

Ey2SEy4.
Containing 800.00 acres.

It has been shown to my satisfaction 
that failure to make timely payment of 
rental was due to inadvertence.

No valid lease has been issued 
affecting the lands. Payment of back 
rentals and administrative cost of 
$500.00 has been paid. Future rentals 
shall be at the rate of $5.00 per acre per 
year and royalties ¿hall be at the rate of 
16% percent. Reimbursement for the 
cost of publication of this notice shall be 
paid by the lessee.

Reinstatement of the lease will be 
effective as of the date of termination, 
September 1,1981.

Dated: February 10,1984.
S. Gene Day,
Acting State Director.
(FR Doc. 84-4425 Filed 2-16-84; 8:45 am)

PILLING CODE 4310-FB-M

[NM 12846]

New Mexico; Proposed Reinstatement 
of Terminated Oil and Gas Lease

Under the provisions of Pub. L. 97-451, 
Gulf Oil Corporation petitioned for 
reinstatement of oil and gas lease NM 
12846 covering the following described 
lands located in Lea County, New 
Mexico.
T. 22 S., R. 33 E., NMPN.

Sec. 13: SEVi;
Sec. 15: SEft;
Sec. 23: NEVi;
Sec. 25: SEy4;
Sec. 26:NWy4.
Containing 800.00 acres.

It has been shown to my satisfaction 
that failure to make timely payment of 
rental was due to inadvertance.

No valid lease has been issued 
affecting the lands. Payment of back 
rentals and administrative cost of 
$500.00 has been paid. Future rentals 
shall be at the rate of $5.00 per acre per 
year and royalties shall be at the rate of 
16% percent. Reimbursement for the 
cost of publication of this notice shall be 
paid by the lessee.

Reinstatement of the lease will be 
effective as of the date of termination, 
January 2,1982.

Dated: February 10,1984.
S. Gene Day,
Acting State Director.
|FR Doc. 84-4426 Filed 2-16-84; 8:45 am] 
BILLING CODE 4310-FB-M

Bureau of Reclamation 

[IN TFE S  84-4]

Regulatory Storage Division, Central 
Arizona Project, Arizona; Availability of 
Final Environmental Statement

Pursuant to section 102(2)(C) of the 
National Environmental Policy Act of 
1969, as amended, the Department of the 
Interior has prepared a final 
environmental statement on the 
environmental consequences of 
constructing and operating the 
Regulatory Storage Division of the 
Central Arizona Project, including 
concurrent and coincident aspects of the 
Bureau of Reclamation’s Safety of Dams 
program for the Salt and Verde Rivers.

Copies of the statement are available 
for inspection at the following locations: 
Director, Office of Environmental 

Affairs, Bureau of Reclamation, 
Department of the Interior, 18th and C 
Streets, NW., Room 7622, Washington, 
D.C. 20240, Telephone (202) 343-4991 

Library Branch, Division of Management 
Support, Engineering and Research 
Center, Room 450, Building 67, Denver 
Federal Center, Denver, CO 80225, 
Telephone: (303) 234-3019 

Office of the Regional Director, Bureau 
of Reclamation, Nevada Highway and 
Park Street, Boulder City, NV 89005, 
Telephone (702) 193-8411,

Arizona Projects Office, Bureau of 
Reclamation, Suite 2200 Valley 
Center, 201 North Central Avenue, 
Phoenix, AZ 85073, Telephone: (602) 
261-3577

Libraries

Phoenix City Library, 12 East McDowell 
Road, Phoenix, AZ 85004 

Tucson City Library, 200 South Sixth 
Avenue, Tucson, AZ 85701 
Single copies of the ffnal statement 

may be obtained on request to the 
Commissioner of Reclamation or the 
Regional Director at the addresses listed 
above, at no charge. Please refer to the 
statement number above.

Dated: February 10,1984 

Bruce Blanchard,
Director, Environmental Project Review.
[FR Doc. 84-4279 Filed 2-16-84; 8:45 am]
BILLING CODE 4310-09-M
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Quarterly Status Tabulation of Water 
Service and Repayment Contract 
Negotiations; Proposed Contractual 
Actions Pending Through March 1984

Pursuant to section 226 of the 
Reclamation Reform Act of 1982 (96 
Stat. 1273), and to § 426.20 of the rules 
and regulations published in the Federal 
Register December 6,1983, Vol. 48, page 
54785, the Bureau of Reclamation will 
publish notice of proposed irrigation or 
amendatory irrigation contract actions 
in newspapers of general circulation in 
the affected area at least 60 days prior 
to contract execution. The Bureau of 
Reclamation announcements of 
irrigation contract actions will be 
published in newspapers of general 
circulation in the areas determined by 
the Bureau of Reclamation to be affected 
by the proposed action. Announcements 
may be in the form of news releases, 
legal notices, official letters, 
memorandums, or other forms of written 
material. Meetings, workshops, and/or 
hearings may also be used, as 
appropriate, to provide local publicity. 
The public participation requirements 
do not apply to proposed contracts for 
the sale of surplus of interim irrigation 
water for a term of 1 year or less. The 
Secretary or the district may invite the 
public to observe any contract 
proceedings. All public participation 
procedures will be coordinated with 
those involved in complying with the 
National Environmental Policy Act if the 
Bureau determines that the contract 
action may Or will have “significant” 
environmental effects,

Pursuant to the “Final Revised Public 
Participation Procedures” for water 
service and repayment contract 
negotiations, published in the Federal 
Register February 22,1982, Vol. 47, page 
7763, a tabulation is provided below of 
all proposed contractual actions in each 
of the seven Reclamation regions. Each 
proposed action listed is, or is expected 
to be, in some stage of the contract 
negotiation process during January, 
February, or March of 1984. When 
contract negotiations are completed, and 
prior to execution, each proposed 
contract form must be approved by the 
Secretary, or pursuant to delegated or 
redelegated authority, the Commissioner 
of Reclamation or one of the Regional 
Directors. In some instances, 
congressional review and approval of a 
report, water rate, or other terms and 
conditions of the contract may be 
involved. The identity of the approving 
officer and other information pertaining 
to a specific contract proposal may be 
obtained by calling or writing the 
appropriate regional office at the

address and telephone numbers given 
for each region.

This notice is one of the variety of 
means being used to inform the public 
about proposed contractual actions.
Some of the actions listed have been 
publicized in the Federal Register 
previously. When this is the case, the 
date of publication is given. Individual 
notice of intent to negotiate, and other 
appropriate announcements, will be 
made in the Federal Register for those 
actions found to have widespread public 
interest.

Acronym Definitions Used Herein
(FR) Federal Register 
(ID) Irrigation District 
(IDD) Irrigation and Drainage District 
(M&I) Municipal and Industrial 
(D&MC) Drainage and Minor

Construction
(R&B) Rehabilitaiton and Betterment 
(O&M) Operation and Maintenance 
(CVP) Central Valley Project 
(P-SMBP) Pick-Sloan Missouri Basin

Program
(CRSP) Colorado River Storage Project 
(SRPA) Small Reclamation Projects Act 
(SOFAR) Southern Fork American River
Pacific Northwest Region

Bureau of Reclamation, 550 West Fort 
Street, Box 043, Boise, ID 83724, 
telephone (208) 334-9011.

1. Boise Cascade Corporation, 
Columbia Basin Project, Washington; 
Industrial water service contract; 250 
acre-feet; FR notice published April 7, 
1980, Vol. 45, page 23531.

2. Boise Project Board of Control,
Boise Project, Idaho-Oregon; Irrigation 
repayment contract; 22,800 acre-feet of 
stored water in Arrowrock Reservoir.

3. Douglas County, Oregon; SPRA loan 
repayment contract; $11,605,000 
proposed loan obligation. Loan 
application also includes a request for 
$14,395,000 in grant funds towards 
anadromous fish enhancement, 
recreation, fish and wildlife functions.

4. Miscellaneous Water Users, Pacific 
Northwest Region, Idaho, Oregon and 
Washington; Temporary (interim) water 
service contracts for surplus project 
water; Maximum of 10,000 acre-feet 
annually per contractor for irrigation 
and maximum of 2,000 acre-feet 
annually per M&I contractor for terms of 
up to 2 years.

5. Rouge River Basin water users, 
Rogue River Basin Project, Oregon; 
Water service contracts; $5 per acre-foot 
or $20 minimum per annum, not to 
exceed 320 acres or 1,000 acre-feet of 
water per contractor for terms up to 40 
years.

6. Willamette Basin water users, 
Willamette Basin Project, Oregon;

Water service contracts; $1.25 per acre- 
foot or $20 minimum per annum, not to 
exceed 320 acres or 1,000 acre-feet of 
water annually per contractor for terms 
up to 40 years.

7. Granger ID, Yakima Project, 
Washington; R&B loan repayment 
contract; $1,111,000 proposed obligation.

8. Washington Water Power 
Company, Inc., Columbia Basin Project, 
Washington; Industrial water service 
contract; 32,000 acre-feet of water per 
year from Franklin D. Roosevelt Lake for 
the proposed Creston Powerplant; FR 
notice published December 11,1982, Vol. 
46, page 60658.

9. Cascade Reservoir water users, 
Boise Project, Idaho; Irrigation 
repayment contracts; 57,251 acre-feet of 
stored water in Cascade Reservoir.

10. Boise Water Corporation, Boise 
Project, Idaho; Short-term (2 years) M&I 
water service contract; up to 5,000 acre- 
feet annually from stored water in Lucky 
Peak Reservoir.

11. Grandview I.D. Yakima Project, 
Washington; R&B loan repayment 
contract; $1,054,000 proposed obligation.

12. Irrigation Districts and Similar 
Water User Entities; Amendatory 
repayment and water service contracts; 
Purpose is to conform to the 
Reclamation Reform Act of 1982 (Pub. L. 
97-293).

Mid Pacific Region
Bureau of Reclamation, (Federal 

Office Building) 2800 Cottage Way, 
Sacramento, CA 95825, telephone (916) 
484-4680.

1. 2047 Drain Water Users 
Association, CVP, California; Water 
right settlement contract; FR notice 
published July 25,1979, ^7ol. 44, page 
43535.

2. Tuolumne Regional Water District, 
CVP, California; Water service contract; 
3,200 acre-feet from New Melones 
Reservoir; FR notice published February
5.1982, Vol. 47, page 5473.

3. Calaveras County Water District, 
CVP, California; Water service contract; 
500 acre-feet from New Melones 
Reservoir; FR notice published February
5.1982, Vol. 47, page 5473.

4. Miscellaneous Water Users, Mid- 
Pacific Region, California, Oregon, and 
Nevada; Temporary (interim) water 
service contracts for surplus project 
water; Maximum of 10,000 acre-feet 
annually per contractor for irrigation 
and maximum of 2,000 acre-feet 
annually per M&I contractor for terms 
up to 2 years.

5. State of California, Department of 
Water Resources, CVP, California; 
Interim water service contract for 
approximately 500,000 acre-feet.
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6. Pacheco Water District, CVP, 
California; Amendatory water service 
contract providing for a change in point 
of delivery from Delta-Mendota Canal to 
the San Luis Canal.

7. City of Redding, CVP, California; 
Agreement for operation of the City of 
Redding’s Lake Redding Power Project 
and resolution of potential impacts on 
Keswick Powerplant.

8. South San Joaquin ID and Oakdale 
ID, CVP, California; Operating 
agreement for conjunctive operation of 
New Melones Dam and Reservoir on the 
Stanislaus River; FR notice published 
June 6,1979, Vol. 44, page 32483.

9. San Luis Water District, CVP, 
California; Amendatory water service 
contract providing for a change in point 
of delivery from Delta-Mendota Canal to 
the San Luis Canal.

10. The Westside Irrigation District, 
CVP, California; Amendment to existing 
water service contract to provide for 
transportation of District owned water 
rights through the Delta-Mendota Canal.

11. Oakdale Irrigation District, SRPA, 
California; Loan repayment contract; 
$17,845,000 proposed obligation.

12. Lindsay-Strathmore Irrigation 
District, CVP, California; Amendatory 
Water service contract providing for 
M&I use to the City of Lindsay.

13. County of Colusa, CVP, California; 
Contract for M&I water service (40 acre- 
feet).

14. Irrigation Districts and Similar 
Water User Entities; Amendatory 
repayment and water service contracts; 
Purpose is to conform to the 
Reclamation Reform Act of 1982 (Pub. L  
97-293).

15. County of San Benito, San Felipe 
Division, CVP, California; Repayment 
recreation agreement will provide 
recreation facilities in an area that now 
has a deficit of recreation areas.

16. Santa Barbara County, Cachuma 
Project, California; Recreation 
Management Agreement will provide 
funds for recreation development to a 
project with heavy visitor use.

Upper Colorado Region
Bureau of Reclamation, P.O. Box 

11568, (125 South State Street) Salt Lake 
City, UT 84147, telephone (801) 524-5435.

1. Miscellaneous water users, Upper 
Colorado Region, Utah, Wyoming, 
Colorado, and New Mexico; Temporary 
(interim) water service contracts for 
surplus project water; Maximum of
10,000 acre-feet annually per contractor 
for irrigation and maximum of 2,000 
acre-feet annually per M&I contractor 
for terms up to 2 years.

2. Fontenelle (Chevron) State of 
Wyoming, Seedskadee Project,
Wyoming; Water sales contract for

22,500 acre-feet per year for industrial 
use. Environmental Impact Statement 
under preparation; approval pending 
outcome and compliance with Section 7, 
Endangered Species Act. FR notice 
published January 26,1983, Vol. 48, No. 
18, page 3662.

3. Animas-La Plata Conservancy 
District, Animas-La Plata Project, 
Colorado; Water service contract; 9,200 
acre-feet per year for M&I use; 72,200 
acre-feet per year for irrigation; FR 
notice published April 17,1981, Vol. 46, 
No. 74, page 22474.

4. La Plata Conservancy District, 
Animas-La Plata Project, New Mexico; 
Water service contract; 16, 000 acre-feet 
per year for irrigation; FR notice 
published April 17,1981, Vol. 46, No. 74, 
page 22474.

5. City of Farmington, Animas-La 
Plata Project, New Mexico; M&I water 
service contract; 19,700 acre-feet per 
year; FR notice published April 17,1981, 
Vol. 46, No. 74, page 22474.

6. City of Aztec, Animas-La Plata 
Project, New Mexico; M&I water service 
contract; 5,800 acre-feet per year; FR 
notice published April 17,1981, Vol. 46, 
No. 74, page 22474.

7. City of Bloomfield, Animas-La Plata 
Project, New Mexico; M&I water service 
contract; 5,300 acre-feet per year; FR 
notice published April 17,1981, Vol. 46, 
No. 74 page 22474.

8. Preston-Whitney Irrigation 
Company, North Cache Water 
Development Project, Idaho; Small 
Reclamation Projects Act, Pub. L. 84- 
984; Repayment contract for $26,000,000; 
Federal loan to convert open ditch 
system with individual pumps for 
sprinkler pressurization to a closed pipe 
gravity pressurized system; FR notice 
published April 26,1983, Vol. 48, No. 81, 
page 18907.

9. Central Utah Project, Bonneville 
Unit, Utah; Supplemental M&I 
repayment contract for 99,000 acre-feet 
year; Negotiations anticipated to be 
reactivated; FR notice published August 
22,1980, Vol. 45, No. 165, page 56199.

10. Central Utah Project, Bonneville 
Unit, Utah; $34,000,000 D&MC 
Contract— Duchesne River Area Canals 
rehabilitation to meet 1987 construction 
commitment. Repayment covered under 
executed repayment contract.

11. Ogden River Water Users 
Association, Weber Basin Project, Utah; 
Amendatory Emergency Loan of 
$250,000 for canal repair; Negotiations 
have been completed and execution of 
contract expected in January 1984.

12. Irrigation Districts and Similar 
Water User Entities; Amendatory 
repayment and water service contracts; 
Purpose is to conform to the

Reclamation Reform Act of 1982 (Pub. L. 
97-293).

Lower Colorado Region
Bureau of Reclamation, P.O. Box 427, 

(Nevada Highway and Park Street) 
Boulder City, NV 89005, telephone (702) 
293-8536.

1. City of Yuma, Boulder Canyon 
Project, Arizona; Supplemental and 
amendatory M&I water service contract; 
3,613 acre-feet per year.

2. Agricultural and M&I water users, 
Central Arizona Project, Arizona; Water 
service subcontracts; A certain percent 
of available supply for irrigation entities 
and up to 640,000 acre-feet per year for 
M&I use.

3. Roosevelt Water Conservation 
District, Higley, Arizona; R&B loan 
contract; $7,474,424; FR notice published 
March 30,1979, Vol.. 44, page 19048.

4. Agricultural and M&I water users, 
Central Arizona Project, Arizona; 
Contracts for repayment of Federal 
expenditures for construction of 
distribution systems.

5. Contracts with 16 agricultural 
entities located near the Colorado River 
in Arizona; Boulder Canyon Project; 
Water service contracts for up to 27,894 
acre-feet per year total.

6. Fallbrook Public Utility District, 
Santa Margarita Project, California; 
repayment and water service contract; 
$46,000,000 total obligation.

7. Gila River Indian Community, CAP, 
Arizona; Water service contract; 
Contract for delivery of up to 173,100 
acre-feet per year.

8. Yuma-Mesa Irrigation and Drainage 
District, Gila Project Arizona; 
Amendatory contract to allow the 
district to market up to 7,000 acre-feet of 
water per year for M&I purposes.

9. Hillcrest Water Company, Boulder 
Canyon Project, Arizona; Contract for 
delivery of 84 acre-feet of water per year 
to serve existing mobile home park 
pursuant to recommendation by Arizona 
Department of Water Resources.

10. Sunset Mobile Home Park, Boulder 
Canyon Project, Arizona; M&I water 
service contract for delivery of 30 acre- 
feet of water per year pursuant to 
recommendation of Arizona Department 
of Water Resources.

11. Irrigation Districts and Similar 
Water User Entities; Amendatory 
repayment and water service contract; 
Purpose is to conform to the 
Reclamation Reform Act of 1982 (Pub. L. 
97-293).

12. Santa Ana Watershed Project 
Authority, Riverside, California;
Contract for the repayment of a 
$14,917,000 Small Reclamation Projects 
Act loan.
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13. Yuma County Water Users 
Association, Valley Division, Yuma 

1  Project, Arizona; Amendatory contract 
for the advancement of $1,500,000 to the 
association by the United States on a 
nonreimbursable basis for the 
construction of new headquarters 
facilities and accompanying relocation 
costs.

Southwest Region
Bureau of Reclamation, Commerce 

Building, Suite 201, 714 South Tyler, 
Amarillo, TX 79101, telephone (806) 378- 
5430.

1. City of Belen, San Juan-Chama 
Project, New Mexico; M&I water service 
contract for 500 acre-feet annually. FR 
notice published April 26,1982, Vol. 47, 
page 1782.

2. Fort Cobb Reservoir Master 
Conservancy District, Washita Basin 
Project, Oklahoma; Amendatory 
repayment contract to convert 4,700

I acre-feet of irrigation water to M&I use; 
FR notice published August 13,1981,
Vol. 46, page 40940.

3. Foss Reservoir Master Conservancy 
District, Washita Basin Project, 
Oklahoma; Amendatory repayment 
contract for remedial work. Necessity of 
amendment is dependent upon outcome

I of pending Safety of Dams legislation, S.
I 956 and H.R. 3208.

4. Vermejo Conservancy District, 
Veremjo Project, New Mexico;

I Amendatory, contract to relieve the 
district of further repayment obligation,

I presently exceeding $2 million, pursuant 
I to Pub. L. 9&-550.

5. State of Colorado, Closed Basin 
I Division, San Luis Valley Project;I Repayment contract for State’s share of 
I costs associated with development of 
I recreation facilities and certain fish and 
| wildlife facilities; Obligation will be 
I negotiated in accordance with the 
I Federal Water Project Recreation Act 
I (Pub. L. 98-72), as amended; FR notice

I!  published February 12,1982, Vol. 47,
I page 6493.

6. Harlingen Irrigation District, Lower 
I Rio Grande Valley, Texas; R&B loan 
I contract; $3 million potential obligation;
I Amendment of existing, SRPA 
I repayment contract is a major issue.

7. Irrigation Districts and Similar 
Water User Entities; Amendatory 
repayment and water service contracts;

I Purpose is to conform to the 
I Reclamation Reform Act of 1982 (Pub. L. 
I 97-293).
I Upper Missouri Region

Bureau of Reclamation, P.O. Box 2553, 
I Federal Building, 316 North 26th Street,I Billings, Montana 59103, Telephone (406) 

657-6413.

1. Miscellaneous Water Users, Upper 
Missouri Region, Montana, Wyoming, 
North Dakota, and South Dakota; . 
Temporary (interim) water service 
contracts for surplus project water; 
Maximum of 10,000 acre-feet annually 
per contractor for irrigation and 
maximum of 2,000 acre-feet annually per 
M&I contractor for terms of up to 2 
years.

2. Individual Irrigators, Canyon Ferry 
Unit, P-SMBP, Montana; Irrigation water 
service contracts not to exceed 320 
acres of 1,000 acre-feet of water 
annually per contractor for terms up to 
40 years.

3. Crook County ID (formerly Belle 
Fourche-Wymoing Water Association), 
Keyhole Unit, P-SMBP, Wyoming; 
Repayment contract for irrigation 
storage; 10 percent (presently 18,500 
acre-feet) of Keyhole Reservoir storage 
space as provided by Belle Fourche 
River Comipact; FR notice published 
August 21,1980, Vol. 45, Page 55842.

4. Belle Fourche Irrigation District, 
Belle Fourche Unit, P-SMBP, South 
Dakota; Repayment contract covering 
construction and rehabilitation of 
existing irrigation facilities authorized 
by Pub. L. 98-157.

5. Town of Kirby, Boysen Unit, P - 
SMBP, Wyoming; Water service 
contract for municipal water services; 
Water entitlement not expected to 
exceed 50 acre-feet annually.

6. Nokota Company, Lake Sakakawea, 
P-SMBP, North Dakota; Industrial water 
service contract; Up to 16,800 acre-feet 
of water annually; FR notice published 
May 5,1982, Vol. 47, Page 19472.

7. State of Wyoming, Buffalo Bill Dam 
Modifications, P-SMBP, Wyoming; 
Contract with State of Wyoming for 
division of additional water impounded, 
sharing of revenues, and sharing of costs 
to construct, operate, and maintain 
modification of the existing Buffalo Bill 
Dam and Reservoir.

8. Helena Valley ID, P-SMBP, 
Montana; R&B loan repayment contract; 
Up to $2.2 million.

9. Fort Shaw ID, Sun River Project, 
Montana; R&B loan repayment contract; 
Up to $1.5 million.

10. Glasgow Irrigation District, Milk 
River Project, Montana; Rehabilitation 
and Betterment Act loan repayment 
contract; Loan amount up to $2.2 million.

11. Irrigation Districts and Similar 
Water User Entities; Amendatory 
repayment and water service contracts; 
Purpose is to conform to the 
Reclamation Reform Act of 1982 (Pub. L. 
97-293).

12. City of Huron, James Diversion 
Dam, P-SMBP, South Dakota;
Agreement for continued use of James 
Diversion Dam and Reservoir facilities

and operation and maintenance 
arrangements; Contract term 20 years.

13. Shoshone Irrigation District, 
Shoshone Project, Wyoming; Cost 
escalation loan under Small 
Reclamation Projects Act to provide 
funds to complete Garland Canal Power 
Project; Loan amount $214,000; Contract 
term 40 years.

14. Individual Irrigators, Garrison 
Diversion Unit, P-SMBP, North Dakota; 
Use of surplus capacity in water supply 
system to deliver water to nonproject 
lands for terms up to 10 years.

Lower Missouri Region
Bureau of Reclamation, P.O. Box 25247 

(Building 20, Denver Federal Center), 
Denver, Colorado 80225, telephone (303) 
234-3327.

1. H&RW ID, Frenchman-Cambridge 
Unit, P-SMBP, Nebraska; Amendatory 
water service contract; $1,200,000 
outstanding; FR notice published 
February 5,1982, Vol. 47, Page 5472.

2. Central Nebraska Public Power and 
ID, Glendo Unit, P-SMBP, Nebraska; 
Irrigation water service contract; 8,000 
acre-feet; FR notice published December
30,1983, Vol. 48, Page 57632.

3. Purgatoire River Water 
Conservancy District, Trinidad Project, 
Colorado; Amendatroy repayment 
contract for extension of the 
development period and revision of the 
repayment determination methodology; 
FR notice published August 6,1982, Vol. 
47, page 34206.

4. Casper-Alcova ID, Kendrick Project, 
Wyoming; Amendatory contract to 
provide water service to subdivided 
district lands; FR notice published 
November 24,1980, Vol. 45, page 77522.

5. Corn Creek ID, Mitchell ID, Earl 
Michael, Glendo Unit, P-SMBP, 
Wyoming, and Nebraska; Irrigation 
water service contracts. FR notice 
published January 26,1983, Vol. 48, page 
3662.

6. Town of Breckenridge, Colorado-Big 
Thompson Project, Colorado; Storage in 
Green Mountain Reservoir. FR notice 
published January 26,1983, Vol. 48, page 
3662.

7. Pueblo West Metropolitan District, 
Fryingpan-Arkansas Project, Colorado; 
Use of municipal outlet of Pueblo Dam 
for conveyance service; FR notice 
published January 26,1983, Vol. 48, page 
3662.

8. Miscellaneous water users, Lower 
Missouri Region, Southeastern 
Wyoming, Colorado, Nebraska, and 
northern Kansas; Temporary (interim) 
water service contracts for surplus 
project water, maximum of 10,000 acre- 
feet annually per contractor for 
irrigation and maximum of 2,000 acre-
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feet annually per M&I contractor for 
terms up to 2 years; FR notice first 
published on February 16,1982, Vol. 47, 
page 6725.

9. Ruedi Reservoir, Fryingpan- 
Arkansas Project Colorado; Second 
round of proposed contract negotiations 
for sale of water from the regulatory 
capacity of Ruedi Reservoir; FR notice 
published April 26,1983, Vol. 48, page 
18909.

10. Irrigation Districts and Similar 
Water User Entities; Amendatory 
repayment and water service contracts; 
Purposes is to conform to the 
Reclamation Reform Act of 1982 (Pub. L. 
97-293); FR notice published October 31, 
1983, Vol. 48, page 50178.

11. Lower South Platte Water 
Conservancy District, Centeral Colorado 
Water Conservancy District, and the 
Colorado Water Resources and Power 
Development Authority, P-SMBP, 
Narrows Unit, Colorado; Water service 
contracts for repayment of costs; FR 
notice published August 3,1983, Vol. 48, 
page 35182.

12. CF&I Steel Corporation (formerly 
Colorado Fuel and Iron Corporation), 
Fryingpan-Arkansas Project, Colorado; 
Amendment of Contract No. 6-07-70- 
W0089 to include provision for 
assignment of part of the replacement 
storage contract to third parties when 
CF&I Steel Corporation sells storage 
space.

13. Board of Water Works of Pueblo, 
Fryingpan-Arkansan Project, Colorado; 
Negotiate and execute a 6,000 acre-foot 
1984 temporary storage contract.

Opportunity for public participation 
and receipt of comments on contract 
proposals will be facilitated by 
adherence to the following procedures:

(1) Only persons authorized" to act on 
behalf of the contracting entities may 
negotiate the terms and conditions of a 
specific contract proposal.

(2) Advance notice of meetings or 
hearings will be furnished to those 
parties that have made a timely written 
request for such notice to the 
appropriate regional or project office of 
the Bureau of Reclamation.

(3) All written correspondence 
regarding proposed contracts will be 
made available to the general public 
pursuant to the terms and procdures of 
the Freedom of Information Act (80 Stat. 
383), as amended.

(4) Written comments on a proposed 
contract or contract action must be 
submitted to the appropriate Bureau of 
Reclamation officials at locations and 
within time limits set forth in the 
advance public notices.

(5) All written comments received and 
testimony presented at any public 
hearings will be reviewed and

summarized by the appropriate regional 
office for use by the contract approving 
authority.

(6) Copies of specific proposed 
contracts may be obtained from the 
appropriate Regional Director or his 
designated public contact as they 
become available for review and 
comment.

(7) In the event modifications are 
made in the form of proposed contract, 
the appropriate Regional Director shall 
determine whether republication of the 
notice and/or extension of the 60-day 
comment period is necessary.

Factors which shall be considered in 
making such a determination shall 
include, but are not limited to: (i) The 
significance of the impact(s) of the 
modification and (ii) the public interest 
which has been expressed over the 
course of the negotiations. As a 
minimum, the Regional Director shall 
furnish revised contracts to all parties 
which requested the contract in 
response to the initial public notice.

Dated: February 11,1984.
Robert A Olson,
Acting Commissioner o f Reclamation.
[FR Doc. 84-4385 Filed 2-16-84; 8:45 am]
BILLING CO DE 4310-09-M

INTERSTATE COMMERCE 
COMMISSION

[Docket No. A B -3 9  (Sub-4)]

St. Louis Southwestern Railway Co.; 
Abandonment in Arkansas County, AR; 
Findings

The Commission has issued a 
certificate authorizing the St. Louis 
Southwestern Railway Company to 
abandon its line of railroad extending 
from milepost 262.00 near Indiana, to 
milepost 268.10 at Gillett, a distance of 
6.1 miles in Arkansas County, AR. The 
abandonment certificate will become 
effective 30 days after this publication 
unless the Commission also hinds that: 
(1) A financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad.

Any financial assistance offer must be 
filed with the Commission and the 
applicant no later than 10 days from 
publication of this Notice. The following 
notation shall be typed in bold face on 
the lower left-hand comer of the 
envelope containing the offer: "Rail 
Section, AB-OFA.” Any offer previously 
made must be remade within this 10-day 
period.

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C 10905 
and 49 CFR 1152.27.
James H. Bayne,
Acting Secretary.
[FR Doc. 84-4358 Filed 2-16-84; 8:45 am]

BILLING CODE 7035-01-M

DEPARTMENT OF JUSTICE

Office of Juvenile Justice and 
Delinquency Prevention Coordinating 
Council; Meeting

The quarterly meeting of the 
Coordinating Council on Juvenile Justice 
and Delinquency Prevention will be held 
in Washington, D.C. on March 29,1984. 
The meeting will take place at the 
Department of Housing and Urban 
Development, Room 10233,451 Seventh 
Street, SW. from 9:30 a.m. to 12 noon. 
The public is welcome to attend.

The agenda will include matters 
related to the coordination of the 
Federal effort in the area of juvenile 
justice and delinquency prevention.

For further information, please contact 
Roberta Dorn, Office of Juvenile Justice 
and Delinquency Prevention, 633 
Indiana Avenue, NW., Washington, D.C. 
20531, (202) 724-7655.

Dated: February 13,1984.
Approved:

Alfred S. Regnery,
Administrator, O ffice o f Juvenile Justice and 
Delinquency Prevention.
[FR Doc. 84-4382 Filed 2-16-84; 8:45 am]

B ILU N G  CODE 4410-18-M

National Advisory Committee; Meeting

The thirtieth quarterly meeting of the 
National Advisory Committee for 
Juvenile Justice and Delinquency 
Prevention will be held in Los Angeles, 
California on March 14-15,1984.

The meeting will be held at the 
Beverly Pavilion Hotel, Room 402, 9360 
Wilshire Boulevard, Los Angeles 
beginning at 9:00 a.m. on March 14 and 
concluding no later than 12 noon on 
March 15. The public is welcome to 
attend.

The agenda will include discussion 
and topics related to the redirection of 
the Federal effort in juvenile justice.

For further information, please contact 
Roberta Dorn, Office of Juvenile Justice 
and Delinquency Prevention, 633 
Indiana Avenue, NW., Washington, D.C. 
20531, (202) 724-7655.

Dated: February 13,1984.
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Approved:
Alfred S. Regnery,
Administrator, O ffice o f Juvenile Justice and 
Delinquency Prevention.
[FR Doc. 84-4383 Filed 2-16-84:8:45 am]
BILUNG CODE 4410-18-M

DEPARTM ENT O F LABOR

Bureau of Labor Statistics

Meeting of the Business Research 
Advisory Council

The regular winter meeting of the 
Business Research Advisory Council 
will be held at 1:30 p.m., March 14,1984, 
in Room N-3437 of the Frances Perkins 
Department of Labor Building, 200 
Constitution Avenue, NW., Washington, 
D.C.

The Business Research Advisory 
Council and its committees advise the 
Bureau of Labor Statistics with respect 
to technical matters associated with the 
Bureau’s programs. Membership 
consists of technical officers from 
American business and industry. The 
agenda for the meeting is as follows:
1. Chairperson’s Opening Remarks— 

Warren H. Bacon
2. Commissioner’s Remarks—Janet L. 

Norwood
3. Committee Reports:

(a) Wages and Industrial Relations
(b) Economic Growth
(c) Price Indexes

4. Other Business
5. Chairperson’s Closing Remarks

This meeting is open to the public. It is 
suggested that persons planning to 
attend as observers contact Janice D. 
Murphey, Liaison, Business Research 
Advisory Council on Area Code (202) 
523-1347.

Signed at Washington, D.C., this 13th day 
of February 1984.
Janet L. Norwood,
Commissioner o f Labor Statistics.
[FR Doc. 84-4396 Filed 2-16-84; 8:45 am]
BILUNG CODE 4510-24-M

Business Research Advisory Council 
Committee; Meetings and Agenda

The regular winter meetings of 
committees of the Business Research 
Advisory Council will be held on March 
13 and 14,1984.

The committees will meet in Room N- 
3437, Frances Perkins Department of 
Labor Building, 200 Constitution 
Avenue, NW., Washington, D.C.

The Business Research Advisory 
Council and its committees advise the 
Bureau of Labor Statistics with respect 
to technical matters associated with the

Bureau’s programs. Membership 
consists of technical officers from 
American business and industry.

The schedule and agenda of the 
meetings are as follows:

Tuesday, March 13

9:30 a.m.— Committee on Economic 
Growth

1. Review of the Status of the Economic 
Growth Program

2. Status of BLS State and Area 
Projections Program

3. Discussion of How Technological 
Change Enters BLM Projections

4. Other Business

1:30 p.m.— Committee on Price Indexes

1. Status Report On Consumer Price 
Index Revision

2. Status Report On International Price 
Program

3. Status Report On Producer Price 
Indexes

4. Status Report On Consumer 
Expenditures

5. Other Business

Wednesday, March 14

10:00 a.m.— Committee on Wages and 
Industrial Relations

1. Election of Committee Officers
2. Review of 1985 Budget for Wages and 

Industrial Relations
3. Collective Bargaining Settlements in 

1983
4. Special Research on the Level of 

Employee Benefits
5. Data Needs for Collective Bargaining, 

Discussion Topic (Mr. Tom Swan)
6. Other business

The meetings are open to the public. It 
is suggested that persons planning to 
attend these meetings as observers 
contact Janice D. Murphey, Liaison, 
Business Research Advisory Council on 
Area Code (202) 523-1347.

Signed At Washington, D.C., this 13th day 
of February 1984.
Janet L. Norwood,
Commissioner of Labor Statistics.

[FR Doc. 84-4397 Filed 2-18-84; 8:45 am]
BILUNG CODE 4510-24-M

Employment and Training 
Administration

[TA -W -1 4 , 648]

Endicott Forging & Mfg. Co., Inc., 
Endicott, New York; Negative 
Determination on Reconsideration

On January 12,1984, the Department 
issued an Affirmative Determination

Regarding Application for 
Reconsideration for workers and former 
workers at Endicott Forging & 
Manufacturing Company, Inc., Endicott, 
New York. This determination was 
published in the Federal Register on 
January 20,1984 (49 FR 2559).

The company in its application for 
reconsideration claimed that certain 
steel forging sales were lost to foreign 
firms supplying Endicott’s customers. It 
also reported that the Department of 
Commerce recently certified the firm for 
trade adjustment assistance.

Investigation findings, which served 
as the bases for the Department’s 
determination, show that the Endicott 
Forging and Manufacturing Company 
produced steel forgings and that the 
worker petition did not meet the 
"contributed importantly” test of 
Section 222 of the Group Eligiblity 
Requirements of the Trade Act of 1974. 
The “contributed importantly” test is 
usually demonstrated through a survey 
of the firm’s customers which reflects 
the extent to which customers shifted 
purchases to foreign sources. Results of 
the Department’s survey of Endicott’s 
major customers show that those 
customers that decreased purchases 
from Endicott either did not import steel 
forgings or decreased their purchases of 
imported steel forgings in 1982 
compared to 1981 and in the January 
through June period of 1983 compared to 
the same period in 1982. The one 
customer which increased its import 
purchases in the first six months of 1983 
compared to the same period in 1982 
also had increased purchases from 
Endicott.

On reconsideration, the scope and 
results of the customer survey were 
reviewed to ascertain whether they 
supported a change in the Department’s 
determination. The scope of the survey 
was sound and the results which were 
attested to by responsible officials of the 
firms surveyed did not substantiate that 
imports of steel forgings contributed 
importantly to worker separations at 
Endicott.

With respect to certain sales of 
forging parts lost to foreign firms 
supplying Endicott’s customers, 
investigation findings show that most of 
these sales were lost in 1981 and 
therefore not applicable to the 
Department’s determination. Section 
233(b)(1) of the Act does not permit the 
certification of workers separated more 
than one year prior to the date of the 
petition on which a certification is 
issued. The date of the Endicott petition 
is May 13,1983. The remaining sales of
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the forging part numbers in question in 
1982 and 1983 did not account for a 
sufficient percent of Endicott’s sales to 
provide a basis for certification. 
Production workers at Endicott are not 
separately identifiable by forging part 
number.

Conclusion

After reconsideration, I reaffirm the 
original denial eligibility to apply for 
adjustment assistance to workers and 
former workers of the Endicott Forging & 
Manufacturing Co., Inc., Endicott, New 
York.

Signed at Washington, D.C., this 7th day of 
February 1984.
Robert O. Deslongchamps,

Director, Office of Legislation and Actuarial 
Service, UIS.
[FR Doc. 84-4393 Filed 2-16-84; 8:45 am]

BILLING CODE 4510-30-M

Investigations Regarding 
Certifications of Eligibility to Apply for 
Worker Adjustment Assistance

Petitions have been filed with the 
Secretary of Labor under Section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
Section 221(a) of the Act.

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved.

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 27,1984.

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 27,1984.

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street NW., Washington, 
D.C. 20213.

Signed at Washington, D.C. this 13th day of 
February 1984.
Marvin M . Fooks,
Director, Off ice of Trade Adjustment 
Assistance.

Appendix

Petitioner Union/workers or former workers of— Location Date
received

Date of 
petition Petition no. Articles produced

Eastern Associated Coal Corp., Warton #4  Mine & Light- 
foot #1 Mine (UMWA).

Glassboro Sportswear, Inc. (ILGWU)...„............. ....„..............
Laura of Dallas, Inc. (company)......................... ......................
McQuay, Inc., Components Div. (IAMAW)........................... .
Melville Footwear Mfg., Inc., Bumswick Div. (workers)..........
Royal Coal Co. (workers).................................................. .......
TRW Bearings Div., TRW, Inc. (UAW).„..;................................
TRW Bearings Div., TRW, Inc. (UAW)......................................
US. Steel Corp., Atlanta Region, Jacksonville Sates Office 

(wkrs).
US. Steel Corp., Atlanta Region, Jacksonville Sates Office 

(wkrs).

Wharton, WV.......................

Glassboro, NJ......................
Dallas, TX.............................
Milwaukee, Wl.....................
Brunswick, Maine................
Oak Hill, WV........................
Falconer, NY..... ..................
Jamestown, NY...................
Fairless Hills, PA.................

Jacksonville, Fla..................

2/6/84

2/3/84
2/3/84
2/6/84
2/8/84
2/6/84
2/684

2/3/84
2/9/84

2/8/84

1/27/84

1/26/84 
1/30)/84 
1/30/84 
2/3/84 

' 2/2/84 
1/2/84 
1/2/84 
1/3/84

1/3/84

TA-W-15,204.......

TA-W-15,205.......
TA-W-15,206.......
TA-W-15,207.......
TA-W-15,208.......
TA-W-15,209.......
TA-W-15,210.......
TA-W-15,210.......
TA-W-15,212.......

TA-W-15,213___

Metallurgical coal, mining.

Contractor—ladies’ blazers.
Ladies' dresses & sportswear.
Industrial & commercial heat transfer products.
Cuts A stitches components parts for women's boots. 
Metallurgical coal—mining.
Roller A ball berings (aircraft industry).
Roller A bad bearings (agricultural A automobile industry). 
Steel wire A rod.

Sales Office.

[FR Doc. 84-4395 Filed 2-16-84: 8:45 am] 
BILUNG CODE 4510-30-M

Revised Schedule of Remuneration for 
the UCX Program

Under Section 8521(a)(2) of Title 5 of 
the United States Code the Secretary of 
Labor is required to issue from time to 
time a Schedule for Remuneration 
specifying the pay and allowances for 
each pay grade of members of the 
military services. The schedules are 
used to calculate the base period wages 
and benefits payable under the program 
of Unemployment Compensation for Ex- 
Servicemembers (UCX Program).

The revised schedule published with 
this Notice reflects increases in military 
pay and allowances which were 
effective in January 1984. The revised 
schedule was issued on January 9,1984, 
in Unemployment Insurance Program

Letter No. 12-84, and is effective with 
respect to UCX first claims filed on or 
after April 1,1984.

Accordingly, the following new 
Schedule of Remuneration, issued 
pursuant to 5 U.S.C. 8521(a)(2) and 20 
CFR 614.12, applies to "First Claims” for 
UCX which are effective on and after 
April 1,1984:

Pay grade Monthly
rate

(1) Commissioned Officers:
0 -1 0 ................................................... $6,864

6,8630 - 9 .................... .................................
0 - 8 ..................................... ............ . 6,812
0 - 7 ...................................................... 6,059

5,051
4,145
3,461
2,880
2,301
1,716

0 - 6 ..........................................................................
0 - 5 ................................. .........................;..............
0 - 4 .......................................................................y
0 -3 ........................................... ...........................
0 - 2 .................... .....................................................
0 - 1 ..........................................................................

Pay grade Monthly
rate

(2) Warrant Officers:
W -i ______ _____________________-............... 3,205
W -3.......................................................................... 2,663
W -2.......................................................................... 2,260
W -1......................................................................... 1,923

(3) Enlisted Personnel:
E -9 ........................................................................... 2,908
E -8 ........................................................................... 2,437
E -7 ........................................................................... 2,081
E -6 .................. ........................................................ 1,770
E -5 ........................................................................... 1,497
E -4 ............................. ..._........................................ 1,271
E -3 ........................................................................... 1,102
E -2 ........................................................................... 1,025
E -1 ........................................................................... 913

The publication of this new Schedule 
of Remuneration does not revoke any 
prior schedule or change the period of 
time any prior schedule was in effect.
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Signed at Washington, D.C., on February 9, 
1984.
Patrick J. O’Keefe,
Acting Deputy Assistant Secretary of Labor.
{FR Doc. 84-4394 Filed 2-16-84; 8:45 am]
BILLING CODE 4510-30-M

NATIONAL SCIENCE FOUNDATION

Advisory Committee for Advance 
Scientific Computing; Meeting

In accordance with the Federal 
Advisory Committee Act, as amended, 
Pub. L. 92-462, the National Science 
Foundation announces the following 
meeting:

Name: Advisory Committee for Advanced 
Scientific Computing.

Date and Time: March 5-0,1984; 9:00 am to 
5:00 pm each day.

Place: Room 540, National Science 
Foundation, 1800 G Street NW., Washington, 
D.C. 20550.

Type of Meeting: Part Open—Open March 
5-9 am to noon; Closed March 5-noon to 5:00 
pm; Closed March 6—9:00 am to 5:00 pm.

Contact Person: Dr. Edward F. Hayes, 
Controller, National Science Foundation, 
Washington, D.C. 20550, Telephone (202) 357- 
9418.

Summary of Minutes: May be obtained 
from Dr. Edward F. Hayes.

Purpose of Committee: To provide advice 
and recommendations concerning NSF 
support for advanced computing resources.

Agenda: The open session will be focused 
on planning. The closed session will involve 
review of pending proposals.

Reason for Closing: The closed session of 
the meeting will deal with a review of 
proposals containing the names of applicant 
institutions and principal investigators and 
privileged information from the files 
pertaining to the proposals. These matters are 
within exemptions (4) and (6) of U.S.C. 
552b(c), Government in the Sunshine Act.

Authority to Close Meeting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of Section 10(d) of Pub. L. 92-463. The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director, NSF, on luly 
6,1979.
M. Rebecca Winkler,
Committee Management Coordinator.
[FR Doc. 84-4406 Filed 2-16-84; 8:45 am]
BILUNG CODE 7555-01-M

Committee Management Advisory 
Committee for Science and 
Engineering Education; Establishment

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463), it is 
hereby determined that the

establishment of the Advisory 
Committee for Science and Engineering 
Education is necessary, appropriate, and 
in the public interest in connection with 
the performance of duties imposed upon 
the Director, National Science 
Foundation (NSF), and other applicable 
law. This determination follows 
consultation with the Committee 
Management Secretariat, General 
Services Administration, pursuant to 
Section 9(a) of the Federal Advisory 
Committee Act and other applicable 
issuances.

Name of Committee: Advisory 
Committee for Science and Engineering 
Education.

Purpose: To provide advice and 
recommendations concerning the 
Foundation’s science and engineering 
education programs.

Effective Date of Establishment and 
Duration: This establishment is effective 
upon filing the charter with the Director, 
NSF, and with the standing committees 
of Congress having legislative 
jurisdiction of the Foundation. The 
Committee will operate for an initial 
period of two years.

Membership: Members of the 
Committee shall be chosen from among 
experts in the fields of science and 
engineering education in a mammer so 
as to provide appropriate balance 
among: various scientific and 
engineering disciplines, and institutional 
types, including educational institutions 
at all levels, industry and nonprofit 
organizations as appropriate.

Furthermore, those chosen shall 
reflect a balance derived from the 
consideration of other important indices, 
including the geographic location and 
sex of its members, and the 
participation of groups 
underrepresented in science and 
engineering.

Operation: The Commitltee will 
operate in accordance with provisions 
of the Federal Advisory Committee Act 
(Pub. L. 92-463), Foundation policy and 
procedures, GSA Interim Rule on 
Federal Advisory Committee 
Management, and other directives and 
instructions issued in implementation of 
the Act.
Edward A. Knapp,
Director.
February 14,1984.

[FR Doc. 84-4405 Filed 2-16-84; 8:45 am]

BILUNG CODE 7555-01-M

SECURITIES AND EXCHANGE 
COMMISSION

[File No. 22-12939]

General Foods Corp.; Application and 
Opportunity for Hearing

February 13,1984.
Notice is hereby given that General 

Foods Corporation, a Delaware 
corporation (the “Company”), has filed 
an application under clause (ii) of 
Section 310(b)(1) of the Trust Indenture 
Act of 1939 (the “Act”) for a finding by 
the Securities and Exchange 
Commission (the “Commission”) that 
the trusteeship of Citibank, N.A. 
(“Citibank") under indentures of the 
Company dated July 1,1970, March 1, 
1974, June 15,1981, and March 1,1982, 
(collectively the “Qualified Indentures”) 
heretofore qualified under the Act, and 
the trusteeship of Citibank under an 
indenture between The Delaware 
Economic Development Authority (the 
“Authority”) and Citibank, Trustee, 
dated as of December 1,1983 (the “1983 
Indenture”) which will not be qualified 
under the Act because of the exemption 
contained in Section 304(a)(4) of the Act, 
is not so likely to involve a material 
conflict of interest as to make it 
necessary in the public interest or for 
the protection of investors to disqualify 
Citbank from acting as trustee under the 
Qualified Indentures.

Section 310(b) of the Act provides, 
inter alia, that if a trustee under an 
indenture qualified under the Act has or 
shall acquire any conflicting interest (as 
defined in the Section), it shall within 
ninety days after ascertaining that it has 
such conflicting interest either eliminate 
such conflicting interest or resign. 
Subsection (1) of this Section provides, 
with certain exceptions that a trustee is 
deemed to have a conflicting interest if 
it is acting as trustee under another 
indenture of the same obligor. However, 
pursuant to clause (ii) of subsection (1), 
there may be excluded from the 
operation of this provision another 
indenture or indentures under which 
other securities of such obligor are 
outstanding, if the issuer shall have 
sustained the burden of proving on 
application to the Commission, and after 
opportunity for hearing thereon, that 
trusteeship under the indentures is not 
so likely to involve a material conflict of 
interest as to make it necessary in the 
public interest or for the protection of 
investors to disqualify such trustee from 
acting as trustee under one of such 
indentures.
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The Company alleges that:
1. The Company has outstanding (as 

of October 1,1983) the following 
debentures and notes (collectively the 
“Securities”):

(a) $20,282,000 principal amount of its 
87/s% Sinking Fund Debentures due July 
1,1990 issued under an indenture dated 
as of July 1,1970 between the Company 
and Citibank, Trustee after giving effect 
to a sinking fund payment of $4,500,000 
made on July 1,1983. This indenture was 
filed as Exhibit 9(c) 2.3 to Registration 
Statement No. 2-37567 of the Company 
under the Securities Act of 1933 and has 
been qualified under the Act.

(b) $100,000,000 principal amount of its 
7Y2% Notes due March 1,1984, issued 
under an indenture dated as of March 1, 
1974 between the Company and 
Citibank, Trustee. This indenture was 
filed as Exhibit 16(b) 2.2 to Registration 
Statement No. 2-50181 of the Company 
under the Securities Act of 1933 and has 
been qualified under the Act.

(c) $150,000,000 principal amount of its 
6% Debentures due June 15, 2001 and 
$200,000,000 principal amount of its 7% 
Debentures due June 15, 2011 pursuant 
to two indentures both dated as of June 
15,1981, between the Company nnd 
Citibank, Trustee. The indentures 
applicable to the aforementioned 
obligations were filed as Exhibits 
13(4)(a) and 13(4)(b), respectively, to 
Registration Statement No. 2-72815 of 
the Company under the Securities Act of 
1933 and have been qualified under the 
Act.

(d) $150,000,00014%% Notes due 
March 1,1989 issued under an indenture 
dated as of March 1,1982 between the 
Company and Citibank, Trustee. This 
indenture was filed as Exhibit 13(4) to 
Registration Statement No. 2-75968 
under the Securities Act of 1933 and has 
been qualified under the Act.

2. On December 20,1983, the 
Authority issued $3,300,000 aggregate 
principal amount of its 9% Pollution 
Control Revenue Bonds (General Foods 
Financial Corporation Project), Series 
1983 (the "Bonds”) pursuant to the 1983 
Indenture. The proceeds of the sale of 
the Bonds have been loaned by the 
Authority to General Foods Financial 
Corporation, a wholly-owned subsidiary 
of the Company (“GFFC”) pursuant to 
the terms of a Loan Agreement dated as 
of December 1,1983 between the 
Authority and GFFC (the “Loan 
Agreement”). The obligations of GFFC 
under the Loan Agreement are 
unconditionally guaranteed by the 
Company. The Bonds are to be payable 
solely from revenues derived by the 
Authority from GFFC under the terms of 
the Loan Agreement. The rights and 
benefits of the Authority under the Loan 
Agreement have been assigned to the

Trustee as security for payment of the 
Bonds. The Bonds are exempt from 
registration under the Securities Act of 
1933 by virtue of an exemption 
contained in Section 3(a)(2) and the 1983 
Indenture is not being qualified under 
the Act.

3. Section 7.08 of the Qualified 
Indentures provide in part as follows:

Section 7.08. (a) If the Trustee has or shall 
acquire any conflicting interest as defined'in 
this Section 7.08, it shall, within 90 days after 
ascertaining that it has such conflicting 
interest, either eliminate such conflicting 
interest or resign in the manner and with the 
effect specified in Section 7.10.

(b) In the event that the Trustee shall fail to 
comply with the provisions of subsection (a) 
of this Section 7.08, the Trustee shall, within 
10 days after the expiration of such 90 day 
period, transmit notice of such failure to the 
debentureholders in the manner and to the 
extent provided in subsection (c) of Section 
5.04.

(c) For the purposes of this Section 7.08 the 
Trustee shall be deemed to have a conflicting 
interest if

(1) the Trustee is trustee under another 
indenture under which any other securities, 
or certificates of interest or participation in 
any other securities, of the Company, are 
outstanding, unless such other indenture is a 
collateral trust indenture under which the 
only collateral consists of Debentures issued 
under this Indenture, provided that there 
shall be excluded from the operation of this 
paragraph any other indenture or indentures 
under which other securities, or certificates 
of interest or participation in other securities, 
of the Company are outstanding if[i) this 
Indenture and such other indenture or 
indentures are wholly unsecured and such 
other indenture or indentures are hereafter 
qualified under-the Trust Indenture Act of 
1939, unless the Securities and Exchange 
Commission shall have found and declared 
by order pursuant to subsection (b) of Section 
305 or subsection (c) of Section 307 of the 
Trust Indenture Act of 1939 that differences 
exist between the provisions of this Indenture 
and the provisions of such other indenture or 
indentures which are so likely to involve a 
material conflict of interest as to make it 
necessary in the public interest or for the 
protection of investors to disqualify the 
Trustee from acting as such under this 
Indenture or such other indenture or 
indentures, or (ii) the Company shall have 
sustained the burden of proving, on 
application to the Securities and Exchange 
Commission and after opportunity for 
hearing thereon, that the trusteeship under 
this Indenture and such other indenture or 
indentures is not so likely to involve a 
material conflict of interest as to make it 
necessary in the public interest or for the 
protection of investors to disqualify the 
Trustee from acting as such under one of 
such indentures; (Emphasis Supplied)

4. Execution of the 1983 Indenture may 
involve Citibank in a conflict of interest 
within the meaning of Section 7.08 of the 
Qualified Indentures since the 1983 
Indenture is not being qualified under 
the Act and is not the subject of any

other proceeding of the Commission.
5. The Company’s obligations with 

respect to the Securities and the Bonds 
are wholly unsecured and rank on a 
parity with each other. However, the 
Company may, under certain conditions 
specified in Section 11.03 of the 
Qualified Indentures, be required to 
secure the Securities issued pursuant to 
the Qualified Indentures. The Company 
believes it is extremely unlikely that the 
Securities issued pursuant to the 
Qualified Indentures will ever become 
secured.

6. The only material differences 
between the Qualified Indentures and 
the 1983 Indenture and between the 
rights of the holders of the Securities 
and the holders of the Bonds relate to 
the fact that the Company is the issuer 
of the Securities whereas its payment 
obligations under the Bonds are through 
a guaranty by the Company to Citibank, 
Trustee, of GFFC’s obligations under the 
Loan Agreement and also relate to 
differences between the Qualified 
Indentures and the 1983 Indenture as to 
aggregate principal amounts, dates of 
issue, denominations, interest rates, 
interest payment dates, maturity, form 
of registration, redemption provisions 
and procedures, Trustees’ reports, 
conversion, provisions for conflicting 
interest of the Trustee and other 
provisions of a similar nature. The 
provisions of the 1983 Indenture also 
differ from the Qualified Indentures in 
providing for optional and mandatory 
redemption prior to maturity upon the 
occurrence of certain specified events, 
in not providing for Sinking Fund 
redemption, having different time 
periods upon which certain defaults 
become an “event of default”, and 
having different convenants, conditions 
and provisions, reflecting the differing 
nature of the transaction.

7. No default has at any time existed 
under the Qualified Indentures or under 
the 1983 Indenture. It is possible that a 
default might arise under one of the 
Qualified Indentures or the 1983 
Indenture without necessarily arising 
under both Qualified Indentures and the 
1983 Indenture. Apart from any default, 
it is possible under the convenants in 
the Qualified Indentures that the 
Securities may in the future become 
secured under the Section 11.03 while 
the Bonds remain unsecured. If this 
should occur, a conflicting interest of 
Citibank might arise which would 
require either the elimination of such 
conflicting interest or the resignation of 
Citibank under the Qualified Indentures 
or the 1983 Indenture, but unless and 
until one of such events occur there will 
be no conflicting interest by reason of 
such convenants.
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8. Such differences as exist between 
the Qualified Indentures and the 1983 
Indenture are not so likely to involve a 
material conflict of interest as to make it 
necessary in the public interest or for 
the protection of investors to disqualify 
Citibank from acting as Trustee under 
the Qualified Indentures or the 1983 
Indenture.

9. Under Section 7.08(c)(1) of the 
Qualified Indentures, Citibank is 
deemed to have a conflicting interest 
because it is acting as Trustee under the 
1983 Indenture and the Qualified 
Indentures and because the 1983 
Indenture has not been, qualified under 
the Act, unless it is deemed not to have 
such a conflicting interest by reason of a 
finding by the Commission after an 
opportunity for a hearing that Citibank’s 
acting, as Trustee under the Qualified 
Indentures and the 1983 Indenture is not 
so likely to involve a material conflict of 
interest as to make it necessary in the 
public interest or for the protection of 
investors to disqualify Citibank from so 
acting.

10. The Company has waived (a) 
notice of hearing, (b) hearing on the 
issues raised by its application and (c) 
all rights to specify procedures under 
the Commission’s Rules of Practice with 
respect to the application.

For a more detailed account of the 
matters of fact and law asserted, all 
persons are referred to said application, 
which is on file in the offices of the 
Commission at 450 Fifth Street, NW., 
Washington, D.C. 20549.

Notice is further given that an order 
granting this application may be issued 
by the Commission at any timeon or 
after March 9,1984, unless prior thereto 
a hearing upon the application is 
ordered by the Commission, as provided 
in clause (ii) of Section 310(b)(1) of the 
Trust Indenture Act of 1939, as 
amended. Any interested person may, 
not later than March 9,1984 at 5:30 P.M., 
in writing, submit to the Commission, 
his views or any additional facts bearing 
upon this application or the desirability 
of a hearing thereon. Any such 
communication request should be 
addressed: Secretary, Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, D.C. 20549, and 
should state briefly the nature of the 
interest of the person submitting such 
information or requesting a hearing, the 
reasons for such request, and the issues 
of fact and law raised by the application 
which he desires to controvert.

For the Commission, by the Division of 
Corporation Finance, pursuant to delegated 
authority.
George A. Fitzsimmons,
Secretary.
[FR Doc. 84-4468 Filed 2-16-84; 8:45 am]
BILLING CODE 8010-01-M

(Release No. 34-20642; File No. S R -C B O E - 
84-07

Self-Regulatory Organizations; 
Proposed Rule Change by Chicago 
Board Options Exchange, 
Incorporated; Allocation Plan

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on February 6,1984, the Chicago 
Board Options Exchange, Incorporated 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Text of the Proposed Rule Change.
Additions are italicized; deletions are 

bracketed.
ALLOC A TION PLAN

A. through E.—no change.
F. At any time after the initial 

allocation, further allocations shall be 
held at the request or one or more 
options exchanges, (continuing the 
sequence described in A.5] whereby the 
four participating options exchanges 
would be able to select any unallocated 
eligible underlying stock [including new 
underlying stock becoming eligible for 
options trading by the occurrence of 
events or because an options exchange 
that had previously been allocated an 
underlying stock failed to commence the 
trading of options with respect thereto 
within six months of the daté of 
selection] under the procedures set forth 
as follows:

1. —no change.
2. Each of the exchanges shall have 30 

calendar days from the date of 
notification of a call for an allocation to 
provide the arbitrator with a list of 
desired underlying securities. Such list 
may not be changed once submitted to 
the arbitrator. Once the arbitrator has 
received lists from all the exchanges, he 
shall thereafter (i) serve copies of the 
selection lists on each of the exchanges 
and (ii) establish the sequence for 
making stock selections, using the 
procedure set forth in Paragraph 2A 
below, and deliver notice to each of the 
exchanees so that all exchanges receive

both the selection lists and selection 
sequence on the same date.

2.A. For each allocation, the 
arbitrator, using the following 
procedure, shall establish the sequence 
for making stock selections by randomly 
matchnig a leter A through D with each 
of the four exchanges and using the 
order established below for up to four 
rounds. At the allocation, selection of 
eligible securities will then proceed in 
accordance with such order. If there are 
to be more than four rounds in an 
allocation, the arbitrator shall repeat 
the procedure, randomly matching the 
four letters to the four exchanges a 
second time to establish the selection 
order for rounds five through eight, and 
so on, depending on the number of 
rounds called for by the allocation. The 
selection order is as follows:

Round Selection order

1..........  ........................... A B C D 
0  C B A 
C 0  A B 
B A  D C

2 ...................................................
3 .......................................
4 ..................................................

3. Through 9.—no change.
G. Though I.— no change

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the poposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below 
and is set forth in sections (A), (B), and 
(C) below.
(A) Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change

The Chicago Board Options Exchange, 
Incorporated ("CBOE”) proposes to 
amend the agreement previously entered 
into by the options exchanges and 
approved by the Securities and 
Exchange Commission on May 30,1980 
[see Securities Exchange Act Release 
No. 16863) and as amended on June 1, 
1981 (see Securities Exchange Act 
Release No. 17833) and February 2,1982 
(see Securities Exchange Act Release 
No. 18464), concerning procedures for 
the selection and replacement of 
underlying securities for options trading. 
This agreement is also referred to as the 
“Allocation Plan.”

The purpose of this proposed rule 
change is to amend the option
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exchanges’ Allocation Plan to establish 
a random order for making stock 
selections during an allocation. The 
American, Philadelphia and Pacific 
Stock Exchanges have filed similar 
amendments on January 16,1984, 
February 1,1984, and February 2,1984. 
The proposed rule change is in , 
furtherance of the Commission’s request 
that the option exchanges create a plan 
that provides for the equitable 
allocation of new options among the 
options exchanges. The option 
exchanges have agreed to put this rule 
change into effect after the hirst 
allocation to take place after December
16,1983. The proposed rule change is 
consistent with section 6(b)(5) of the 
Securities Exchange Act of 1934 {the 
Act), which provides in pertinent part 
that the rules of the Exchange be 
designed to promote just and equitable 
principles of trade.
(B ) Self-Regulatory Organization’s 
Statement on Burden on Competition

The Exchange does not believe that 
the proposed rule change creates any 
burden on competition that is not 
necessary or appropriate under the Act.
(C ) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others

Comments have neither been solicited 
nor received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the date of 
publication of this notice in the Federal 

^Register or within such longer period (i) 
as the Commission iqay designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will:

(A) by order approve such proposed 
rule change, or

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submission 
should file six copies thereof with the - 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed

with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying the 
Commission’s Public Reference Section, 
450 Fifth Street NW., Washington, D.C. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.

Dated: February 10,1984.
George A. Fitzsimmons,
Secretary. s ,
[FR Doc. 84-4469 Filed 2-16-84; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 34-20644; File No. S R -C B O E - 
84-04]

Self-Regulatory Organizations; 
Proposed Rule Change by Chicago 
Board Options Exchange,
Incorporated; Option Contracts Open 
for Trading

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on January 30,1984, the Chicago 
Board Options Exchange, Incorporated 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II and III below, 
which Items have been prepared by the 
self-regulatory organizaiton. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.
I. Text of Proposed Rule Change

Additions are italicized; deletions are 
bracketed.
Option Contracts Open for Trading

Rule 5.5. The Securities Committee 
shall, from time to time, open for trading 
series of options in respect of underlying 
securities which have been approved by 
the Board in accordance with Rule 5.3. 
Only option contracts of series of 
options currently open for trading may 
be purchased or written on the 
Exchange. The opening of a new series 
of options shall not affect other series of 
options of the same class previously 
opened. On the business day prior to the 
expiration date of particular option 
series, the closing rotation for such

series shall commence at [2:00 p.m.,] 3:00 
p.m. [except that the closing rotation for 
index option series shall commence at 
3:00 p.m.)
II. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below 
and is set forth in sections (A), (B), and
(C) below.
(A )  Self-Regulatory Organization’s 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change

Under existing rules, the open trading 
on expiring options series other than 
index options stops at 2:00 p.m. on the 
Friday prior to expiration; open trading 
on expiring index option series stops at 
3:00 p.m. The proposed rule change 
would permit open trading to continue 
until 3:00 p.m. on the Friday before 
expiration in all expiring series of 
options.

The proposed rule change would serve 
several purposes. First, the rule would 
conform the time for open trading in 
expiring options series. Second, the rule 
would eliminate the potential confusion 
to the public of disparate closing times 
for open trading in expiring options 
series. Third, the rule change would 
permit open trading in expiring equity 
option series tp continue while the 
underlying stocks continue to trade. The 
Exchange has conferred with the 
American, Pacific and Philadelphia 
Stock Exchanges, all of whom are 
considering a comparable rule change.

(B ) Self-Regulatory Organization’s 
Statement on Burden on Competition

The Exchange does not believe that 
the proposed amendment imposes any 
unnecessary burdens on competition.
(C ) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others

Comments on the proposed rule 
change were neither solicited nor 
received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the date of 
publication of this notice in the Federal
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Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: - -

(A) by order approve such proposed 
rule change, or

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved.

IV. Solicitation of Comments
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying the 
Commission’s Public Reference Section, 
450 Fifth Street NW., Washington, D.C. 
Copies of Such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.

Dated: February 1 0 ,1 9 8 4 .

George A. Fitzsimmons,
Secretary.
[FR Doc. 84-4471 Filed 2-16-84; 8:45 am)
BILLING CODE 8010-01-M

[Release No. 34-20636; File No. S R -P H LX  
83-26]

Self-Regulatory Organizations; 
Proposed Rule Change by Philadelphia 
Stock Exchange, Inc.; Relating 
Procedures for Delivery and Pricing of 
Orders in Securities Which Compose 
an index

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l) notice is hereby given 
that on December 19,1983 the 
Philadelphia Stock Exchange, Inc. filed

with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The proposed rule change which is 
described below, consists of procedures 
regarding the delivery and pricing of 
orders in Philadelphia Stock Exchange 
(“PHLX”) traded securities which 
compose an index. Such procedures are 
proposed to be implemented on a nine- 
month pilot basis.

(a) Definitions:
(i) PRL means a combined round-lot 

and odd-lot order, and
(ii) eligible securities means those 

securities designated by the specialist.
(b) The PHLX proposes, on a trial 

basis, to utilize existing computer 
facilities to enable member 
organizatidns to electronically transmit, 
directly to the specialist post, market 
orders in eligible securities after the 
opening of trading in such securities. 
Such orders will be executed in 
accordance with the applicable rules of 
the PHLX as follows:

(A) Market orders (odd-lots, round- 
lots and PRL’s up to 599 shares) will be 
executed at the best bid/offer quote 
among the American, Boston,
Cincinnati, Midwest, New York, Pacific 
or Philadelphia Stock Exchanges.

(B) Market orders (round-lots and 
PRL’s over 599 shares) will be executed 
in accordance with arrangements agreed 
upon by the specialist and the member 
organization transmitting the order.

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements,

(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

3. Self-Regulatory Organization's 
Statement on the Purpose and 
Statutory Basis for the Proposed Rule 
Change.

(a) Purpose. Member organizations of 
the PHLX have developed techniques for 
reflecting the performance of an index 
composed of equity securities by putting 
together a package of securities 
proportioned in such a fashion so as to 
form a hedge against price movement in 
the index itself with a high degree of 
mathematical accuracy. In using such 
techniques, member organizations will 
be able to hedge, with equity securities, 
index related transactions, e.g. in index 
options, index futures and options on 
index futures.

A major difficulty in using equity 
securities as a hedge in index related 
transactions is entry and execution of 
the orders in the equity securities which 
compose the hedge. For example, if the 
performance of a given index could be 
mirrored by positions in 17 of the 
securities composing the index, e.g., 600 
shares of A; 138 shares of B; 328 shares 
of C; 300 shares of D; 97 shares of E and 
so forth, it would be necessary today to 
enter the 17 orders individually through 
a time consuming, inefficient and 
cumbersome process. Unless all of the 
orders are market orders, some may not 
be executed. The purpose of the method 
of order entry and execution described 
in Item 1 herein is to provide member 
organizations with an easy, efficient 
method of order entry and execution 
with timely reports. This method will be 
called Designated Underlying Index 
Transaction (“DUIT”).

The personal computer of the member 
organization ("user”) will allow the user 
to build and maintain a table of 
securities, constructed in such a manner 
so as to constitute a hedge in index 
related transactions. The purpose of the 
table is two-fold: (1) To calculate the 
value of shares required to compose 
such a hedge and (2) to calculate the 
number of shares of each security to be 
executed in order to effect the hedge.

When the user wishes to hedge an 
index related transaction with equity 
securities by means of a Designated 
Underlying Index Transaction, the 
necessary orders in the securities 
composing the hedge will be formatted 
and delivered in an automated fashion.

Since the purpose of the Designated 
Underlying Index Transaction program 
is to provide an easy, efficient method 
for entry and execution of orders in
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equity securities which will a hedge an 
index related transaction, the program is 
not intended for any other use such as 
purchasing a package or group of 
securities without a corresponding index 
related transaction. Similarly, the orders 
in equity securities which will provide 
the hedge should be entered promptly 
by the user upon entry of the 
corresponding index related order(s).

Should a member organization use the 
Designated Underlying Index 
Transaction program for a purpose other 
than that for which it is intended or use 
it in a manner other than described 
herein, a specialist may withdraw the 
eligibility of one or more securities with 
respect to such member organization.

Given the nature of the Designated 
Underlying Index Transaction program 
and the prohibition against users 
entering orders to sell short in 
connection therewith, all orders entered 
under the program will be for the 
purchase or sale (long) of such 
securities. Accordingly the Exchange is 
requesting an exemption fo T  the 
specialist from the short selling rules 
pursuant to paragraph (f) of SEC Rule 
10a - l  with respect to principal short 
sales effected to fill orders entered 
under the Designated Underlying Index 
Transaction program at a price which 
represents a “minus” tick from the 
consolidated last sale.

Prior to the expiration of the nine- 
month pilot period, the Exchange 
expects to either submit a formal 
codification of the procedures described 
herein, revised as appropriate based on 
the Exchange's experience with the 
pilot, or request an extension of the time 
period for the pilot pending further study 
and evaluation. The Exchange may also 
terminate the experiment at any time.

(b) Statutory basis for proposed rule 
change. Implementation of the proposed 
rule change will be consistent with those 
provisions of the Securities Exchange 
Act of 1934 (“Act”) which encourages 
the use of new data processing and 
communications techniques which 
create the opportunity for more efficient 
and effective market operations. See 
Sections 6(b)(5) and llA (a )(l) of the Act.

Self-Regulatory Organization’s 
Statement on Burden on Competition

The PHLX does not believe that any 
burdens will be placed on competition 
as a result of such change.

(C)Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others

No comments on this proposed rule 
change have been solicits or received.

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will:

(A) By order approve such proposed 
rule change, or

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, D.C. 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, D.C. 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted within 21 days after the 
date of this publication.

For the Commission, by the Division of 
Market Regulation, Pursuant to delegated 
authority.

Dated: February 9,1984.
George A. Fitzsimmons,
Secretary.
[PR Doc. 84-4470 Piled 2-16-84; 8:45 am]
B ILU N G  C O D E 8010-01-M

SMALL BUSINESS ADMINISTRATION

[Declaration of Disaster Loan Area No. 
2114; Am dLNo. 1)

Texas; Declaration of Disaster Loan 
Area

Because certain victims of this 
disaster will be unable to determine

their physical loss within the 
established deadline for filing 
applications, the above numbered 
declaration (49 FR 2041) is amended to 
extend the deadline for filing physical 
damage applications to May 8,1984.

All other information remains the 
same, Le., the termination date for filing 
applications for economic injury is 
October 8,1984.
(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008)

Dated: February 13,1984.
Bernard Kulik,
Deputy Associate Administrator for Disaster 
Assistance.

[FR Dog. 84-4446 Fifed 2-16-84: 8:45 am]

B ILU N G  C O D E 8025-01-M

VETERANS ADMINISTRATION

Agency Form Under OMB Review

AGENCY: Veterans Administration. 
a c t i o n : Notice.

The Veterans Administration has 
submitted to OMB for-review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document contains a 
proposed extension and lists the 
following information: (1) The 
department of staff office issuing the 
form; (2) the title of the form; (3) the 
agency form number, if applicable; (4) 
how often the form must be filled out; (5) 
who will be required or asked to report;
(6) an estimate of the number of 
responses; (7) an estimate of the total 
number of hours needed to fill out the 
form; and (8) an indication of whether 
section 3504(hhof Pub. L. 96-511 applies.

ADDRESSES: Copies of the proposed 
form and supporting documents may be 
obtained from Patricia Views, Agency 
Clearance Officer (004A2), Veterans 
Administration, 810 Vermont Avenue, 
NW, Washington, DC 20420, (202) 389- 
2146. Comments and questions about the 
items on this list should be directed to 
the VA’s OMB Desk Officer, Dick 
Eisinger, Office of Management and 
Budget, 726 Jackson Place, NW., 
Washington, DC 20503, (202) 395-6880.
D ATES: Comments on the form should be 
directed to the OMB Desk Officer within 
60 days of this notice.

Dated: February 13,1984.
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By direction of the Administrator.
Dominick Onorato,
Associate Deputy Administrator for
Information Resources Management.

Extension
1. Department of Veterans Benefits
2. Certification of Attendance for 

Courses Not Leading to a Standard 
College Degree and Farm Cooperative 
Courses

3. VA Form 22-6553a
4. On occasion and monthly
5. Individuals or households, State or 

local governments, Non-profit 
institutions, Small businesses or 
organizations

6.42,213 responses
7.119,603 hours
8. Section 3504 does apply
[FR Doc. 84-4411 Filed 2-16-84; 8:45 am]
BILLING CO DE 8320-01-M

Proposed Expansion of the National 
Cemetery at Florence, South Carolina; 
Finding of No Significant Impact

AGENCY: Veterans Administration. 
ACTION: Notice of Finding of No 
Significant Impact.

s u m m a r y : It is the intention of the VA 
(Veterans Administration) to expand the 
operation of the existing Florence 
National Cemetery by acquiring new 
additional acreage located near 
Florence, South Carolina.

The VA has assessed the potential 
environmental impacts that may occur 
resulting from the development of 
approximately 4.6 acres of land located 
in close proximity to the existing VA 
National Cemetery. The expansion 
project will involve acquisition of the 
land and construction of a maintenance 
building and yard, grading of land, 
construction of roads, drainage 
facilities, water distribution lines and 
gravesite control monumentation. It is 
estimated the project will provide 
approximately 3,000 gravesites and will 
provide sufficient burial area for 
continuation of interments. To date, no 
specific design has been accomplished, 
nor has a project cost estimate been 
determined.

Three alternatives and the option of 
“No Action” have been considered in 
the project development process.

The preferred alternative proposes the 
scope of the work as described above on 
a site located approximately 350 feet 
east of the existing cemetery entrance 
road and is situated on the oppossite

roadside of National Cemetery Road 
(State Highway Route 13). The land 
would be acquired by donation.

Another alternative considered 
acquisition of adjacent land continguous 
with the existing cemetery. This option 
would require assembling privately 
owned parcels comprising 
approximately 30 acres. Because of both 
the legal and economical technicalities 
involved, it was determined that the 
potential success of land assembly 
would be minimal.

Another alternative land area within a 
portion of the South Carolina Mental 
Retardation Center campus was also 
considered. This alternative, consisting 
of approximately 6 acres, would require 
alteration of an existing campus road 
and granting of easement for landscape 
buffer. Otherwise, this alternative is 
similar to the proposed action in terms 
of location and terrain.

The “No Action” alternative would 
continue to insure the closure of the 
national cemetery as it currently exists. 
The cemetery has been closed to burials 
and accommodates only re-opening of 
partially utilized plots at this time.

The proposed project action will 
affect the human and natural 
environment to a minimal degree 
influencing only soils and air quality. 
Earthwork operations will expose bare 
soil to wind and water erosion.
Disturbed soil during construction 
exhibits a high probability of significant 
erosion if not controlled. Impacts upon 
air quality include associated 
construction dust and fumes.

The mitigation of the described 
impacts will include erosion and 
sedimentation controls. During 
construction and operation, the project 
will adhere to applicable Federal, State, 
and local air quality standards. VA 
construction specifications will include 
Environmental Protection Specifications, 
Section EP, which will specifically 
address actions to avoid environmental 
effects.

Findings conclude the proposed action 
will not cause a significant effect on the 
physical and human environment and 
therefore does not require preparation of 
an Environmental Impact Statement. A 
determination of no effect has been 
received from the State of South 
Carolina Historic Preservation Officer, 
pursuant to Advisory Council on 
Historic Preservation Regulations, 36 
CFR Part 800.

The significance of the identified 
impacts has been evaluated relative to

the considerations of both context and 
intensity so defined by the Council on 
Environmental Quality, 40 CFR 1508.27.

An Environmental Assessment has 
been performed in accordance with the 
requirements of the National 
Environmental Policy Act Regulations, 
40 CFR 1501.3 and 1508.9. A "Finding of 
No Significant Impact” has been 
reached based upon the information 
presented in this assessment.

The assessment is being placed for 
public examination at the Veterans 
Administration, Washington, DC. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Mr. William F. Sullivan, Director, 
Office of Environmental Affairs (088C), 
Room 423, Veterans Administration, 811 
Vermont Avenue, NW., Washington, DC 
20420, (202) 389-3316. Questions or 
requests for single copies of the 
Environmental Assessment may be 
addressed to the above office.

Dated: February 13,1984.
By direction of the Administrator.

Everett Alvarez, Jr.,
Deputy Administrator.
[FR Doc. 84-4409 Filed 2-18-84; 8:45 am]

B ILU N G  CO DE 83201-01-M

Advisory Committee on Readjustment 
Problems of Vietnam Veterans; 
Meeting

The Veterans Administration gives 
notice under Pub. L. 92-463 that a 
meeting of the Advisory Committee on 
the Readjustment Problems of Vietnam 
Veterans will be held in room 119, VA 
Central Office, 810 Vermont Avenue, 
NW., Washington, D.C., on March 8 and
9,1984. The March 8 meeting will begin 
at 9:00 a.m. and conclude at 4:30 p.m. 
The March 9 meeting will begin at 8:30 
a.m. and adjourn at 4:30 p.m.

Both meetings will be open to the 
public to the seating capacity of the 
room. Anyone having questions 
concerning the meetings may contact 
Mr. Edward Lord, Assistant Director for 
Administration and Development, 
Readjustment Counseling Service, 
Veterans Administration Central Office, 
at phone number 202/389-3317.

Dated: February 9,1984.
By direction of the Adminstration.

Rosa Maria Fontanez,
Committee Management Officer.
[FR Doc. 84-4410 Filed 2-18-84; 8:45 am)

B ILU N G  CO DE 8320-01-M



Sunshine Act Meetings

This section of the FEDERAL R EG ISTER  
contains notices of meetings published 
under the “Government In the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

CONTENTS

item
Environmental Quality Council..... ........  1
Federal Maritime Commission---------------  2 ,3
Federal Reserve System---------- --------------  4

1
COUNCIL ON ENVIRONMENTAL QUALITY 
February 14,1984.

TIME AND DATE: Monday, February 27, 
1984,10:00 a.m.

PLACE: Conference Room, 722 Jackson 
Place, NW., Washington, D.C.
s t a t u s : Open.

MATTERS TO  BE CONSIDERED:

1. To hear a report on the status of the 
contracts) awarded by CEQ/OEQ to conduct 
a study to consider and define a National 
Center for Water Resources Research and a 
study to define and plan a National 
Clearinghouse for Water Resources 
Information.

2. Other business.
Dinah Bear,
General Counsel.
[FR Doc. 84-4445 Filed 2-4-84: 4:54 pm]

B ILU N G  C O D E 1414-53-M

2
FEDERAL MARITIME COMMISSION

TIME AND DATE: 9:00 a.m,—February 22,
1984.
PLACE: Hearing Room One—1100 L 
Street, NW., Washington, D.C. 20573.
STATUS: Parts of the meeting will be 
open to die public. The rest of the 
meeting will be closed to the public.
m a t t e r s  TO  b e  c o n s id e r e d : Portion 
open to the public:

1. Agreement No. 93-32: Modification of 
North Europe-United States Pacific Coast 
Freight Conference and Agreement No. 5200- 
45: Modification of the Pacific Coast 
European Conference to delete the provisions 
limiting joint services to one vote.

Portion Closed to the public:
1. Docket No. 83-20: AABCO, Inc.—Petition 

for Declaratory Order.

CONTACT PERSON FOR MORE 
INFORMATION: Francis C. Humey, 
Secretary,(202) 523-5725.
Francis C. Humey,
Secretary.
[FR Doc. 84-4*47 Filed 2-15-84:9:37 am]

BILLING C O D E 6730-01-M

3

FEDERAL MARITIME COMMISSION 

“ FEDERAL REGISTER”  CITATION OF
p r e v io u s  a n n o u n c e m e n t : February 10, 
1984, 49 FR 5227.

Federal Register

Vol. 49, No. 34

Friday, February 17, 1984

p r e v io u s l y  a n n o u n c e d  t im e  a n d  d a t e  
OF THE m e e t in g : 9:00 a.m., February 15, 
1984.
CHANGE IN THE MEETING: Withdrawal of 
the following item from the open 
session:

3. Docket No. 81-50: Per Container Rates— 
Tariff Filing Regulations Applicable to 
Carriers and Conferences in the Foreign 
Commerce of the United States—Notice 
seeking further comment.
Francis C. Humey,
Secretary.
]FR Doc. 84-4544 Filed 2-15-84; 3:31 pm]
BILLING CODE 6730-91-11

4
FEDERAL RESERVE SYSTEM
t i m e  AND DATE: 10:00 a.m., Wednesday,
February 22,1984.
PLACE: 20th Street and Constitution 
Avenue, NW., Washington, D.C. 20551. 
STATUS: Closed.
MATTERS TO  BE CONSIDERED:

X, Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

2. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204.

Dated: February 14,1984.
James McAfee,
Associate Secretary of the Board.
(FR Doc. 84-4444 Hied 2-44-84; 4:54 pm]
B ILU N G  CODE 6210-01-«l
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DEPARTMENT OF LABOR

Employment Standards 
Administration, Wage and Hour 
Division

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein.

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order-No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s Orders 12-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringd benefits determined in these 
decisions shall, in accordance with the 
provisions of the foregoing statutes, 
constitute the minimum wages payable 
on Federal and federally assisted 
construction projects to laborers and 
mechanics of the specified classes 
engaged on contract work of the 
character and in the localities described 
therein.

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest.

General wage determination decisions 
are effective from their date of

publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR, Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work.
Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued.

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas 
decisions have been made by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis-Bacon Act of 
March 3,1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 1.1 (including the statutes listed at 
36 FR 306 following Secretary of Labor’s 
Order No. 24-70) containing provisions 
for the payment of wages which are 
dependent upon determination by the 
Secretary of Labor under the Davis- 
Bacon Act; and pursuant to the 
provisions of part 1 of subtitle A of title 
29 of Code of Federal Regulations, 
Procedure for Predetermination of Wage 
Rates (37 FR 21138) and of Secretary of 
Labor’s orders 13-71 and 15-71 (36 FR 
8755, 8756). The prevailing rates and 
fringe benefits determined in loregoing 
general wage determination decisions, 
as hereby modified, and/or superseded 
shall, in accordance with the provisions 
of the foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged m contract 
work of the character and in the 
localities described therein.

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5,

Any person, organization, or 
governmental agency having am interest 
in the wages dètermined as prevailing is

encouraged to submit wage rate 
information for consideration by the 
Department. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor, Employment Standards 
Administration, Wage and Hour 
Division, Office of Government Contract 
Wage Standards, Division of 
Government Contract Wage 
Determinations, Washington, D.C. 20210. 
The cause for not utilizing the 
rulemaking procedures prescribed in 5 
U.S.C. 553 has been set forth in the 
original General Determination 
Decision.

Modifications to General Wage 
Determination Decisions

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State.

Alaska: AK82-5125............... ........ . .....  Oct 22, 1982.
Arizona: AZ83-5102.............. .....  Mar. 4. 1983.
Maryland: MD83-3010....... .. __ June 3,1983.
Nebraska: NE83-4085....... .. .....  Dee. 9, 1983.
New York:

NY81-3039..................... .....  Apr. 4, 1980.
NY81-3030.......... .................... ...... May 1, 1981.
NY83-3013..................... .....  Apr. 29, 1983.

Ohio: OH83-5127.................. .....  Dee. 23, 1983.
Pennsylvania:

PA81-3081...................... .....  Oct. 23, 1981.
PA81-3066.......... ............ .....  Oct. 23, 1981.
PA81-3090...................... .....  Dee. 18, 1981.
PA81-3010...................... .....  Mar. 5, 1982.
PA81-3047................... .. __  Oct. 14, 1983.
PA81-3051...................... .....  Nov. 25, 1983.
PA81-3001...................... .....  Aug. 19, 1983.

Puerto Rico: PR83-3031...... .....  July 29, 1983.
Wisconsin: WI83-2075.......... .....  Sept. 23, 1983.

Supersedeas Decisions to General Wage 
Determinations Decisions

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register are 
listed with each State. Supersedeas 
decision numbers are in parentheses 
following the numbers of the decisions 
being superseded.

Florida, Georgia, North Carolina, South Apr. 29, 1983.
Carolina, Virgina and Washington, D.C.:
GA83-1035(FLB4-1002).

Louisiana: LA83-4019 (LA84-4008)...........  Feb. 4, 1983.
Iowa: IA83-4056 (IA84-4006)......................  July 29, 1983.
Pennsylvania: PA81-3043 (PA84-3004).....  July 17, 1981.
Texas: TX83-4053 (TX84-4007).......... . July 22, 1983.

Signed at Washington, D.C. this 10th day of 
February 1984.
James L. Valin,
Assistant Administrator.

BILUNG CODE 4510-27-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 35

IW H -F R L  2267-5]

Grants for Construction of Treatment 
Works

a g e n c y : Environmental Protection 
Agency.
ACTION: Final and interim final rules.

s u m m a r y : The construction grants 
regulation is being published in two 
places in today’s Federal Register. This 
portion includes, as a final rule, the 
main body of the construction grant 
regulation (§ 35.2000 et seq.), Appendix 
B (Allowance for Facilities Planning and 
Design), and Appendix C (Subpart I 
Information Collection Requirements).

Appendix A (Determinations of 
Allowable Costs), published together 
with this final rule, is a revised interim 
final rule which responds to some of the 
comments received on the May 12,1982 
publication of Appendix A. These 
comments are described below under 
Description of Major Issues. EPA is 
publishing Appendix A as a revised 
interim  fina l rule for two main reasons. 
First, the Congressional authorization 
for the construction grants program 
expires after fiscal year 1985 (September 
30,1985). In anticipation of 
reauthorization hearings on the Clean 
Water Act in 1984, the Agency is 
conducting a one-year study of the 
funding of municipal wastewater 
facilities. The study will evaluate a 
broad range of funding mechanisms 
such as loan programs, privatization and 
infrastructure banks in addition to the 
present grants program. The common 
goals which will be used to compare 
these alternatives are greater self- 
sufficiency of local communities in 
addressing wastewater treatment, more 
efficient targeting of Federal financial 
assistance, and quicker attainment of 
water quality goals. We expect to 
publish a notice of the study in the 
Federal Register in February. The results 
of the study may result in changes to the 
allowable costs described in Appendix
A. Second, the proposed rule (§ 35.2205) 
is expected to elicit comments which 
may extend to allowable cost items in 
Appendix A.

A proposed rule published elsewhere 
in today’s Federal Register, would 
create a new section (§ 35.2205) that 
would define the maximum increase in 
the allowable cost of a grant award. The 
new section would apply to all 
construction grants regardless of the 
grant award date.

This regulation includes only those 
items called for by the Clean Water Act, 
including the Municipal Wastewater 
Treatment Construction Grant 
Amendments of 1981, and the minimum 
requirements necessary for effective 
program management. The changes 
clarify and simplify the regulation and 
thereby reduce project costs.
DATES: This regulation is effective 
February 17,1984. See also the section 
in the preamble on “Effective Date.” 
Comments on the interim final 
regulation contained in Appendix A, * 
must be received on or before April 17, 
1984.
ADDRESS: Comments should be 
addressed to: Central Docket Section 
(LE131), Attention: Docket No. G-81-5, 
Environmental Protection Agency, 
Washington, D.C. 20460.

The public may inspect the comments 
received on this interim final rule at: 
Central Docket Section, Gallery 1 West 
Tower Lobby, Environmental Protection 
Agency, 401 M Street, SW., Washington, 
D.C., between 8 a.m. and 4 p.m., 
business days.
FOR FURTHER INFORMATION CONTACT. 
William Kramer, Office of Water 
Program Operations (WH-595), 
Environmental Protection Agency, 
Washington, D.C. 20460, (202) 382-7277. 
SUPPLEMENTARY INFORMATION: In 
keeping with the President’s mandate to 
reduce the burden of government 
regulation, EPA has undertaken a 
comprehensive review of the 
construction grants regulation. Based on 
that review, revisions to the regulation 
were proposed in the November 6,1981 
Federal Register and published as 
interim final on May 12,1982. The 
interim rule reflected extensive 
experience with t)ie program, comments 
received over the years from a broad 
spectrum of the program’s constituents 
and comments received on the interim 
rule. In developing this regulation, the 
Agency consulted with a wide variety of 
organizations representing various 
participants in the program.

On December 29,1981, the Municipal 
Wastewater Treatment Construction 
Grant Amendments of 1981, Pub. L. 97- 
117 (1981 amendments), were signed into 
law, making several basic modifications 
to the grants program. This regulation, 
which is built on the Administration’s 
commitment to reduce regulatory 
burdens to a minimum while 
maintaining the program’s 
environmental and financial integrity, 
incorporates provisions to implement 
the 1981 amendments and comments on 
the interim rule.

This regulation includes items 
required by statute—free of detailed

procedures to be followed—and those 
additional minimum requirements that 
EPA considers necessary for effective 
program management.

In conjunction with this effort to 
reduce regulatory requirements to a 
minimum, EPA will issue appropriate 
guidance documents. These guidance 
documents will not be regulations in 
disguise. The regulatory requirements 
are repeated in the guidance solely for 
continuity and clarity. If there appears 
to be a difference between the 
regulations and the guidance, the 
regulations govern. The guidance 
materials will contain information which 
is helpful to States and grantees in 
managing and carrying out the 
construction grants program. Use of the 
information in the guidance documents 
is to be discretionary. That is, States or 
grantees may adopt other procedures 
which are sufficient to meet the 
requirements of this regulation.

The first major guidance document, 
Facilities Planning 81 (F P  81), was 
published in 1981. Its successor, 
Construction Grants 82 (C G  82), 
companion to the interim final 
regulation, reflects and includes this 
new emphasis on increased flexibility in 
its guidance for planning, design, and 
building. Future editions in the C G  
series will continue this approach. Other 
guidance publications in the areas of 
operation and maintenance, financial 
planning and development of user 
charge systems are being developed. By 
linking efforts to reduce mandatory 
requirements and to provide guidance, 
the greatest possible flexibility is 
provided to States and local 
governments to effectively carry out the 
construction grants program.

Although this subpart is the primary 
regulation governing the construction 
grants program, it is not the only one. 
Others that apply include EPA’s 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act 
regulation (Part 4), NEPA regulation 
(Part 6), public participation regulation 
(Part 25), intergovernmental review 
regulation (Part 29), general grant 
regulation (Part 30), debarment and 
suspension regulation (Part 32), 
procurement regulation (Part 33), and 
pretreatment regulation (Part 403). 
Rather than repeat verbatim selected 
portions of these Parts, this regulation 
will rely on the others and, where 
appropriate, cross reference those 
requirements. It is felt that this is a 
simpler approach and, more helpful to 
the States and grantees. Requirements 
of these other Parts still apply to the 
construction grants program.
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Following is a table showing the 
relationship of Subpart I to Subpart E:

Construction Grant Regulation— 40 CFR 
Part 35—Continued

Construction Grant Regulation—4 0  CFR  
Part 35

Subpart 1 Subpart E

35.2000........... Purpose and policy......___
Sec.

35.900, 35.901,

35.2005 ....„.... Definitions.......................... .

35.903, and 
35.912. 

35.905.
35.910 et seq. 
35.915.

35.915-1.

35.2010...........
35.2015...........

35.2020...........

State priority system and 
project priority list

35.2021...........
35.2023_____ Water quality manage- 

ment planning.
1981

Amend-

35.2024........... Combined sewer over- 
flows.

mente.
1981

Amend-
mente.

352025........ .. Allowance and advance 1981
of allowance. Amend-

35.2030
mente.

35.917 et seq. 
35.908.35.2032______ Innovative and alternative

35.2034............
technologies.

Privately owned individual 35.918.

35.2040............
systems.

35.920 et seq. 
198135.2042............ Review of grant applies-

tions. Amend-

35.2050............ Effect of approval or certi-
mente.

35.935-1.
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Description of Major Issues
In response to the interim final 

regulation published on May 12,1982, 
we received comments from a variety of 
States, municipalities, professional 
organizations, firms that work in the 
program, and industries. Although the 
preamble doesn’t respond to every 
comment individually, all were 
considered and many served as the 
basis for revisions to the interim final 
regulation.

Effective Date

This regulation is effective for all 
grants awarded on or after the date of 
publication in the Federal Register. 
Facilities plans and design initiated 
under 40 CFR Subpart E continue to be 
subject to the requirements in Subpart E. 
Unless required by the 1981 
amendments, no revisions to the 
facilities plan or design will be required. 
Work done under Subpart E will be 
accepted for grant awards under this 
subpart.

Elsewhere in this issue of the Federal 
Register, EPA is proposing a new 
section, § 35.2205, which would specify 
a maximum allowable project cost.

Program Direction: Im proved W ater 
Q uality

The 1981 amendments stress the 
importance of improving water quality 
through the construction grants program. 
The regulation reflects this emphasis in 
several ways. It incorporates the 
concept of “priority water quality 
areas,” which States will identify and 
use in setting priorities for projects. 
Revised regulations for water quality 
management planning (40 CFR Part 130) 
and water quality standards (40 CFR 
Part 131), and guidance for State 
preparation of section 305(b) reports will

also use the concept of priority water 
quality areas for scheduling revisions to 
water quality standards, total daily 
maximum loads, and major permits, as 
well as focusing monitoring, 
enforcement and reporting efforts on 
critical water quality problems. Priority 
water quality areas will generally be 
water quality limited segments, i.e., 
segments where applicable water 
quality standards are not attainable 
with application of technology-based 
effluent limitations to point sources.

This term was introduced in the 
interim final regulations; however, the 
concept-is not new. For the purposes of 
construction grant funding and this 
regulation, priority water quality areas 
are specific stream segments or bodies 
of water where municipal discharges 
have resulted m the impairment of a 
designated use or significant public 
health risks, and where the reduction of 
pollution from the municipal discharges 
will substantially restore surface or 
groundwater uses.

The regulation (§ 35.2111) includes a 
limitation stating that no grant 
assistance can be awarded for 
particular stream segments after 
December 28,1984, if a State has failed 
to review and revise, as appropriate, its 
applicable water quality standards. To 
comply with this provision, States will 
need to review and revise the water 
quality standards for each stream 
segment within the State in priority 
order. In setting priorities for the review 
of water quality standards States should 
focus on priority water quality areas, 
considering the timing of pending 
advanced treatment and combined 
sewer overflow funding decisions. The 
necessary level of review will depend 
upon the characteristics of a segment 
and the priority that a State assigns a 
segment. For most effluent limited 
segments no further water quality 
standards reviews will be needed 
beyond the determination that the 
segment is  indeed effluent limited. A 
more comprehensive review will be 
needed for segments designated as 
water quality limited. Regulations 
governing priority setting and the review 
and revision of water quality standards 
are found in the regulations for water 
quality standards (40 CFR Part 131).

Within this context for setting 
priorities, the regulation requires an 
annual project priority list with two 
sections: the fundable portion consists 
of those projects anticipated to be 
funded from the current allotment; and 
the planning portion consists of projects 
anticipated to be funded from future 
authorized allotments. After September 
30,1982, Regional Administrators will
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not fund projects until they accept, and 
the States use, priority lists that reflect 
the 1981 amendments.

The 1981 amendments added section 
205(j) to the Act which requires States to 
reserve not less than $100,000 nor more 
than 1 percent of their annual allotment 
for water quality management planning. 
The regulation provides an exception to 
the $100,000 minimum for Guam, the 
Virgin Islands, American Samoa, the 
Trust Territory of the Pacific Islands and 
the Commonwealth of the Northern 
Marianas because of the small size of 
their allotments.

The 1 percent ceiling is a maximum 
limit rather than a required limit. The 
language of the amendments states that 
the reserve is “not to exceed" 1 percent. 
Also, the “not to exceed" language is 
identical to the language of the 205(g) 
reserve for State administration which 
provides for an optional maximum 
percentage rather than a required 
percentage. 40 CFR Part 130 will govern 
the use of funds reserved under section 
205(j).

This regulation in § 35.2108 also 
addresses the need to make EPA funded 
treatment works phases and segments 
operate to improve water quality.
Several commenters interpreted the 
regulation to require in all cases that 
grant recipients build the complete 
waste treatment system, including even 
its lowest priority components, if grant 
assistance were awarded for any part of 
the system. We made minor 
modifications to the regulation to 
address this misunderstanding.

Section 35.2108 requires that all 
recipients of grants for a phase or 
segment of treatment works negotiate a 
commitment with the Regional 
Administrator that assures that the 
treatment works of which the phase or 
segment is a part will be made 
operational and meet the enforceable 
requirements of the Act. Section 35.2108 
embodies a longstanding EPA policy 
previously contained in § 35.930-4. The 
policy is that grant recipients must 
commit to making EPA funded phases or 
segments operational and comply with 
the enforceable requirements of the Act 
and to making them part of treatment 
works that result in water quality 
improvements. This does not necessarily 
require recipients to commit to building 
all parts of a complete waste treatment 
system. However, the regulation does 
require that recipients commit to 
building the treatment works necessary 
to make EPA funded phases or segments 
Contribute to improved water quality.
P rio rity System and List

There was some confusion over the 
due date for submission of revised

annual lists to the Regional 
Administrator for review. We have 
revised § 35.2015(e) to clarify that each 
State must submit a new list by August 
31 in order to allow time for review by 
the Regional Administrator prior to the 
beginning of the next fiscal year.

Activities P rior to Grant A w ard
One of the most significant changes in 

the program resulting from the 1981 
amendments is the elimination of grants 
for planning (Step 1) and design (Step 2). 
An allowance is provided to grantees for 
facilities planning and design. A full 
discussion of issues related to the 
allowance is in the Appendix B section 
of this preamble.
Step 2 + 3

We received several comments 
recommending that the design portion of 
a Step 2-1-3 grant be a grant rather than 
an allowance. We believe the allowance 
is more consistent with the 
Congressional intent of the 1981 
amendments to reduce EPA involvement 
in grantees’ design activities.

The 1981 amendments raised the limit 
on building cost for projects eligible for 
a Step 2 + 3  grant to $8 million. The 
amount of the allowance will be based 
on the estimated Step 3 building cost in 
the Step 2 + 3  grant application. If the 
grantee has not received a grant or 
advance for facilities planning, the 
Agency will pay 30 percent of the 
Federal share of the estimated 
allowance as soon as requested after the 
Step 2 + 3  grant award. EPA will pay 
half the remaining estimated allowance 
when the design is 50 percent complete. 
The final portion of the allowance will 
be paid after the grantee awards all 
prime subagreements for building the 
project.

Advances
The 1981 amendments require States 

to reserve a portion up to 10 percent of 
their allotments to provide advances of 
the allowance to small communities 
which would otherwise be unable to 
undertake planning and design 
activities. Although the amendments do 
not prescribe a minimum amount, the 
Agency believes the Congress intended 
that a reasonable reserve be 
established. Designation of eligible 
applicants to receive an advance will be 
done entirely by the States.

Upon application by a State, a grant 
will be awarded to the State for making 
advances of allowance to small 
communities. A State may request that 
payments under the grant be assigned to 
specified potential grant applicants. Any 
community that has received an 
advance will have any later allowance

reduced by an amount equal to the 0 
advance.

Some commenters were concerned 
that the States would not reserve 
adequate funds to meet the demand of 
small communities; others were 
concerned that States would 
unjustifiably lose funds through 
reallotment because there would not be 
a need or demand for them. The Agency 
recognizes the potential for problems 
related to this provision of the law, and 
believes that solutions can be found to 
those individual problems within the 
framework provided by the regulation.
In particular, the regulation provides for 
waiving this reserve requirement when 
the State can demonstrate it is not 
necessary because planning and design 
requiring an advance is not expected to 
begin during the period of availability of 
the annual allotment. Some States, prior 
to the 1981 amendments, had built up a 
backlog of projects ready for Step 3 
grants and had planned to initiate few if 
any new Step 1 or Step 2 projects. 
Further, States have available the Step 
2 + 3  approach which, if used 
extensively, could reduce or eliminate 
the need for this reserve.

N E P A  Compliance

Before publication of the interim final 
regulation there was great concern 
expressed that the elimination of grants 
for planning and design would make 
NEPA compliance ineffective, because 
for NEPA compliance to be most 
effective, environmental issues must be 
addressed in conjunction with planning 
the project, and traditionally that has 
been done during Step 1. The 
elimination of Step 1 and Step 2 grants 
postpones official EPA involvement in 
the project until after planning and 
design are complete. To avoid the design 
of environmentally unsound 
alternatives, the regulation encourages 
applicants to confer with review 
agencies very early in the process and 
request, in writing, that EPA make 
necessary NEPA determinations. In this 
way, NEPA responsibilities can be met 
at the appropriate time, avoiding delay 
and added expense that could result 
from postponement. In any case, the 
regulation requires that the 
environmental review under NEPA be 
completed before submission of an 
application.

Grantees currently in the facilities 
planning process with Step 1 grant 
assistance are bound by existing 
regulations and grant agreements to 
complete their environmental 
documents as planned and obtain a 
formal determination in accordance 
with Part 6 of this chapter.
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Financial Capability

In 1981 amendments stress the 
importance of the applicant’s financial 
and management capability to 
adequately build, operate and maintain 
the proposed project, particularly the 
ability tp finance adequate operations 
and maintenance (including 
replacement) of facilities through their 
user charge systems. Three of the 
“limitations on awards” (conditions that 
must be met before a grant can be 
awarded) are designed to ensure 
adequate financial capability and 
management of Federally funded 
treatment works. First, the applicant is 
required to demonstrate that it has the 
legal, institutional, managerial, and 
financial capability to ensure adequate 
building and operation and maintenance 
of the treatment works. Secpnd, the 
draft plan of operation, required at the 
time of application, must include “an 
adequate budget identifying the basis 
for determining the annual operation. 
and maintenance costs and the costs of 
personnel, material, energy and 
administration.” Third, the applicant 
must have the Regional Administrator’s 
approval of a user charge system that 
will produce adequate revenues 
required for operation and maintenance 
(including replacement), and that 
contains ah adequate financial 
management system that will accurately 
account for revenues generated by the 
system and expenditures for operation 
and maintenance (including 
replacement) of the treatment system. 
EPA has developed guidance to assist 
grantees in meeting these requirements.
Advanced Treatment Reviews

In March 1979 Congress directed EPA 
to review advanced treatment projects. 
The 1978 oversight and appropriation 
hearings focused on the high costs and 
often marginal benefits of advanced 
treatment projects. In action approving 
the F Y 1979 appropriation for the 
construction grants program, the House 
and Senate Appropriations Conference 
Committee agree “that grant funds may 
be used for construction of new facilities 
providing treatment greater than 
secondary only if the incremental cost of 
the advanced treatment is $1 million or 
less, or if the Administrator personally 
determines that advanced treatment is 
required and will definitely result in 
significant water quality and public 
health improvements.” The incremental 
dollar limit for the Administrator’s 
review was raised from $1 million to $3 
million in FY 1980. Each year’s 
appropriation legislation or committee 
report has continued the review 
requirements.

Review procedures were set forth in 
EPA policy issued in March 1979. EPA 
published a revised draft policy in June 
1980, and a final policy is nearing 
publication.

Section 35.2101 requires that before 
award of grant assistance, EPA review 
under the advanced treatment policy 
any project requiring advanced 
treatment. EPA recommends that the 
proposed advanced treatment projects 
be submitted for review upon 
completion of facility planning, but 
requires that the review be completed 
before submission of any application.
Innovative and Alternative (I/ A ) 
Technology

The 1981 amendments extend the 
innovative and alternative program by 
providing an I/A  set-aside to increase 
grants for I/A  projects. The regulation 
allows the Governor to reserve amounts 
from the annual allotment which range 
from a minimum of 4 percent up to 7Vz 
percent. The Federal share of grants for 
I/A  technologies will be 20 percent more 
than the Federal share for grants for 
conventional technologies as long as the 
Federal share totals no more than 85 
percent. The regulation also includes 
provisions for field testing for 
verification of design parameters for 
higher risk technologies which EPA may 
fund either as a preaward cost or as a 
separate field testing grant. Upon 
completion of the field test, the grantee 
must submit a report containing the 
procedure, cost, results and conclusions 
of the test.

The 1981 amendments maintain the 
cost-effectiveness preference for the I/A  
program. Several commenters were 
confused by the provision which 
describes the applicability of the cost- 
effectiveness preference when the I/A  
components are less then 100 percent of 
the present worth cost of project.
Section 35.2032(b) has been clarified to 
indicate that when the I/A  components 
are 50 percent or less of the present 
worth cost of the treatment works, the 
cost-effectiveness preference applies 
only to the I/A  components.

EPA*is incorporating the innovative 
and alternative technology guidelines 
from Appendix E of the 1978 regulation 
into the C G  series.
Infiltration/Inflow

The interim final regulations 
simplified the procedure for determining 
whether a treatment works is subject to 
excessive infiltration and inflow (I/I). 
The procedures previously specified in 
the regulation were not only time 
consuming and costly, but also produced 
inaccurate and misleading results in 
many instances. The net effect was that

considerable effort was spent analyzing 
and repairing sewer systems without 
achieving the expected benefits of 
reduced flows and properly sized 
facilities.

The revised procedures incorporated 
in the interim final regulation specified 
baseline values fôr both infiltration and 
inflow. Comparison of the guildline 
values with actual flows in sewer 
systems allows rapid screening of those 
systems not subject to excessive I/I.
This final regulation continues the use of 
a baseline for comparison of infiltration 
rates but deletes the baseline value 
previously specified for inflow.

The baseline figure of 120 gallons per 
capita per day (gpcd) for infiltration 
analysis is unchanged in the final 
regulation. The figure derived from 
Needs Survey data for 270 Standard 
Metropolitan Statistical Area cities. The 
1 2 0  gpcd value is the national average 
wastewater flow for these cities and is 
comprised of 70 gpcd domestic 
wastewater and 50 gpcd of non- 
excessive infiltration.

The baseline figure for inflow was 
deleted because sufficient data were not 
available to support its uniform 
application to all projects. In the final 
regulation, inflow is excessive when it 
results in chronic operational problems 
in the treatment system.

The final regulation provides that no 
further I/I work is required if domestic 
wastewater plus non-excessive 
infiltration does not exceed 120 gpcd, 
and there are no chronic operational 
problems resulting from hydraulic 
overloading of the treatment works 
during storm events. Furthermore, even 
in cases where infiltration marginally 
exceeds 120 gpcd, the grantee may 
proceed with design and construction of 
facilities to accommodate the entire 
flow provided that such facilities are 
cost effective. In these cases, Federal 
grant participation will be based on 120 
gpcd and grantees must demonstrate 
that sufficient local funds are available 
to construct and operate the entire 
treatment works.

Only in cases where infiltration is 
determined to be excessive in 
accordance with the previously 
described procedures or the treatment 
works is experiencing chronic 
operational problems due to inflow, will 
grantees be required to undertake more 
detailed sewer system evaluation 
studies and propose an I/I rehabilitation 
program. A limited amount of grant 
assisted sewer rehabilitation may also 
be undertaken on systems with flows 
less than 120 gpcd provided that 
grantees can demonstrate that such
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rehabilitation is cost effective for 
specific portions of their systems.

Grantees will fee responsible for the 
results achieved by I/I rehabilitation 
programs conducted using Federal funds 
as part of their certification of project 
performance at the end of the first year’s 
operation of the facility. Grantees will 
also be responsible for taking corrective 
actions if flows are not reduced by the 
amounts specified or operational 
problems are not corrected as a result of 
the rehabilitation program.
Public Participation

Several commenters expressed 
concern that, with the exception of the 
requirement for public hearings in 
conjunction with developing State, 
priority systems and project priority 
lists, the proposed regulation relies on 
Part 25 to supply all further 
requirements necessary to involve the 
public fully in decisions relating to the 
construction grants program. EPA is 
fully committed to public participation 
in all its programs and believes that Part 
25 affords every opportunity necessary 
and available under the Clean Water 
Act for public participation in the 
construction grants program.

However, because the elimination of 
Step 1 and 2 grants effectively prohibits 
EPA involvement in facilities planning 
and design, neither provisions of this 
subpart nor of Part 25 apply to activities 
of a potential grantee prior to 
submission of the grant application. 
Grantees who request an early 
determination of NEPA compliance can 
take advantage of involving the public in 
Step 1 and Step 2 through application of 
public participation requirements of Part
6 . Furthermore, this regulation requires 
the State to certify at the time of 
application that there has been 
adequate public participation in 
accordance with State and local laws.
Project Schedule

The regulation requires that a 
timetable of key project events be 
included in the grant application. The 
advice of the grantee’s design engineer 
should be sought when developing the 
schedule. The schedule should include 
important dates regarding procurement 
actions, building schedule, and 
operation of the project. If the grantee 
has multiple projects, he must 
coordinate each project’s schedule with 
the others and with the State’s project 
priority list. Any change in the project 
schedule will require a formal grant 
amendment This requirement is 
necessary to insure the continued 
coordination of project completion with 
permit and compliance schedules, court 
orders and State administrative orders.

State Certification
The 1981 amendments allow States 

with sufficient delegated program 
administration authority to certify that 
grant applications comply with all 
applicable Federal requirements. The 
certification must be supported by 
documentation specified in the 
delegation agreement, and the Regional 
Administrator shall accept the 
certification unless he determines the 
State has failed to establish adequate 
grounds for the certification or that an 
applicable requirement has not been 
met. Several commenters pointed out 
the failure of the interim final regulation 
to state the provision of the 1981 
amendments mandating EPA to accept 
or reject in writing a fully certified 
application within 45 days of receipt or 
the application is automatically 
approved. That oversight has been 
corrected.

Treatment o f Wastewater From 
Industrial Users

This section of the interim final 
regulation that dealt with treatment of 
wastewater from industrial users was 
intended to continue the Agency policy 
of not providing grant assistance for 
treatment works that are exclusively for 
industrial use. In stating that policy, we 
used the term “compatible industrial 
wastewater” and defined it in terms that 
could have been interpreted to prohibit 
funding POTW capacity to serve many 
industrial users. It was not the Agency’s 
intention to place a new restriction on 
funding for treatment works serving 
industries. To correct that problem, we 
eliminated the term “compatible 
industrial wastewater” and added a 
new provision. Section 35.2125 prohibits 
award of grants for treatment works 
that are exclusively for industrial use. It 
is similar to a provision proposed in the 
May 18,1981 Federal Register (46 FR 
27314). Several commentors objected to 
the continuation of the Agency policy 
not to fund projects exclusively for 
industrial use. We believe that 
expanding eligibility to a substantial 
new category of industrial projects 
would be contrary to the overall intent 
of the 1981 amendments.

Project Performance
The purpose of EPA assistance is to 

build treatment works that have been 
planned and designed to meet the 
enforceable requirements of the Act. By 
executing a grant agreement, the grantee 
is obligated to build the project 
according to its approved design 
specifications and operate and maintain 
the project during its design life to meet 
the enforceable requirements of the A ct

The regulation requires the grantee to 
reach this performance goal within a 
year after the project has been put into 
use for its intended purpose. The costs 
of architectural, engineering, legal, 
technical and other services necessary 
to assure that the project is built 
according to its design drawings and 
specifications are allowable project
C O S t S .  V , , ,  |

The date of initiation of operation is 
determined by the grantee, in 
consultation with the design engineer 
and included in the project schedule. To 
assist in operating the project during the 
first full year, the amendments require 
the grantee to procure the services of the 
engineer or firm that provided architect 
engineering services during construction 
or the engineer or firm that supervised 
construction. Jhe regulation uses the 
term “construction” to clarify 
congressional intent and makes this 
provision consistent with the language 
in the Act. The amendments state that 
such engineer shall “supervise operation 
of the treatment works, train operating 
personnel, and prepare curricula and 
training material for operating 
personnel”

EPA uses the term “supervising” as it 
is used in the law only once, when 
restating the statutory requirements. 
Elsewhere in detailing requirements the 
regulation uses language requiring the 
engineer to “direct” the operation of the 
project and revise the operation and 
maintenance manual as necessary to 
accommodate operating experience. It is 
not the intent of the amendment or the 
regulation to involve the engineer in the 
administrative details of daily operation 
of the plant such as individual personnel 
transactions or direct supervision of a 
contractor’s employees. On the other 
hand, the legislative histoiy of the 
amendments makes it dear that 
Congress envisioned a more active role 
for the engineer than merely advising 
the grantee, and that the intent was to 
firmly establish appropriate 
responsibility of all participants in the 
process.

We believe that the regulation 
provides a sufficiently flexible 
framework to allow grantees and their 
engineers to negotiate, on a case-by- 
case basis, appropriate arrangements 
that fulfill the intent of the amendments. 
The grantee may require sufficient 
assurances, guarantees or indemnity or 
other contractual requirements to 
achieve this goal

At the end of the first year of 
operation, the grantee must certify to the 
Regional Administrator whether the 
project meets its design specifications 
and the enforceable requirements of the
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Act. This has been changed from the 
language of the interim final regulation 
which said the certification was whether 
the project was capable of meeting 
project performance standards, in order 
to more closely reflect the 1981 
amendments and their intent. The 
certification that the project meets 
project performance standards must be 
satisfactory to the Regional 
Administrator and must reflect at a 
minimum that applicable permit or other 
discharge requirements are currently 
being met.

If the project is not affirmatively 
certified, the grantee must provide a 
corrective action report. The cost of 
bringing the project into compliance is 
the responsibility of the grantee except 
for the modification or replacement of 
innovative or alternative technology 
projects. The grantee must also commit 
itself to a reasonable date on which it 
can make an affirmative certification to 
the Regional Administrator. If the 
grantee does not bring the project into 
compliance with the design 
specifications and enforceable 
requirements of the Act, EPA will take 
appropriate and prompt remedial action.

More detailed discussion of project 
certification is contained in the CG 
series guidance.
Delegation

For the sake of simplicity, the 
regulation refers to the role of the 
Regional Administrators. Delegation to 
State agencies remains an integral part 
of construction grants program 
management. As stated in § 35.2000(c), 
to the extent that the Regional 
Administrator delegates responsibility 
to a State agency under a delegation 
agreement, the term “Regional 
Administrator” is to be read “State 
agency.”
Reserve Capacity

One commenter, noting that 
interceptors funded after the 1981 
amendments are limited to 20 years 
reserve capacity in all cases, argued that 
the amendments and their history meant 
to allow Step 1 or Step 2 grantees with 
interceptors now under design for 40 
years reserve capacity to receive Step 3 
grants for that capacity. We disagree 
and believe that paragraph (a) of 
§ 35.2123 is a correct reading of the law 
and its history. The “grandfathering” 
provision applies only if EPA awarded a 
grant for a Step 3 segment of an 
interceptor before December 29,1981.

Several commenters expressed 
confusion over the application of 1990 
needs as used in this section. This has 
been rewritten to make it clear that this 
date only has relevance after 1990, with

1990 being the cap on eligible needs 
after 1990.

Additionally, several questions were 
raised on how to determine “existing 
needs” and their relation to unallowable 
(beginning October 1,1984) reserve 
capacity. First, existing needs should be 
considered flows as estimated to exist 
at time of grant award, and as described 
in an approved facility plan or facility 
plan amendment. For onsite systems, 
existing needs can include anticipated 
flows from failing onsite systems. The 
amount of these anticipated flows 
should be based on studies updated to 
the estimated date of grant award where 
necessary. Second, the length of the 
planning period to use in determining 
reserve capacity and in the cost- 
effectiveness analyses is to be 20 years 
(§ 35.2030(b)(3)). This is consistent with 
previous practice (40 CFR, Part 35, 
Subpart E, Appendix A.6.b and sections 
204(a) (1) and (2) and 208(b)(2)(A) of the 
Clean Water Act). While this does not 
require that the project include capacity 
for a twenty-year period, it does require 
that the project be shown to be the most 
cost effective when compared to 
alternatives with capacity for a twenty 
year period.

For example, a project that only 
provides capacity for existing needs 
may be a stage of a complete waste 
treatment system. Alternatively, the 
project could be only for the costs to 
meet the existing needs, with the costs 
for reserve capacity identified using cost 
curves as described in the CG series 
guidance.
Federal Share

Some commenters expressed 
confusion relating to eligibility of 
treatment works phases or segments for 
75 percent Federal grants after 
September 30,1984 (grandfathering). 
Section 35.2152 of the regulation, which 
sets forth the requirement 
grandfathering, has been clarified in the 
final regulation. The final regulation 
makes our original intent that all 
grandfathered phases or segments be 
described in a facilities plan approved 
by the Regional Administrator before 
October 1,1984, and that they be built in 
logical sequence assuring expeditious 
operation and compliance with the 
enforceable requirements of the Act.

The fact that an approved facilities 
plan describes a complete waste 
treatment system that includes a 
grandfathered phase or segment does 
not mean that the complete system is 
grandfathered. The description of the 
complete system is a planning tool to 
help put the proposed project in context. 
Under § 35.2152, the only grandfathered 
treatment works are those that are

described in a facilities plan that is 
approved prior to October 1,1984, and 
that include a phase or segment that is 
awarded a Step 3 grant prior to October
1.1984, Treatment works that do not 
include a phase or segment that is 
awarded a grant prior to October 1,
1984, are not grandfathered merely 
because they are described in a facilities 
plan that contains grandfathered 
treatment works. For example, if there 
were two treatment facilities and their 
interceptors described in the facilities 
plan, and only one had received a grant 
for a phase or segment prior to October
1.1984, then only that facility and its 
interceptors are eligible for 
grandfathering. However, two treatment 
facilities with simple interconnections, 
such as sludge lines, are considered 
separate treatment facilities for 
purposes of this regulation.

Concerning the sequence for EPA 
funding of grandfathered phases and 
segments, § 35.2152 requires that EPA 
funded phases and segments be built in 
a sequence necessary to make phases or 
segments previously funded by EPA 
operational and comply with the 
enforceable requirements of the Act 
before other phases or segments receive 
EPA funding. EPA expects the sequence 
of funding segments will result in the 
earliest compliance with the enforceable 
requirements of the Act. For example, 
where an interceptor segment is built, 
the next segments to be funded are 
those which will make the interceptor 
operational and meet the enforceable 
requirements of the Act. EPA would not 
expect to fund a segment in another 
interceptor until the first interceptor is 
operational.

Another area of concern is the 
uniform lower Federal share. The lower 
uniform Federal share is applied on a 
project-by-project basis. That is, each 
separate grant, including phased and 
segmented grants, is viewed 
individually. Prior to October 1,1984, 
grant assistance is awarded for a phase 
or segment with the Federal share 
prevailing at the time of award.
Separate phases or segments of the 
same treatment works may, therefore, 
receive grant assistance with varying 
Federal shares, but once grant 
assistance is awarded for a project, the 
Federal share shall be the same for any 
grant increase within the scope of the 
project.

There was a question raised on the 
relationship between the 
“grandfathering” Federal share 
provision for treatment works first 
awarded segment grants before October
1.1984, and the Governor’s discretion to
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uniformly reduce the Federal grant share 
throughout a State.

When EPA first proposed a regulation 
to implement the 1980 amendment (Pub. 
L. 96-483) regarding the uniform lower 
Federal share (46 FR 27314, May 18, 
1981), we addressed the issue of varying 
the Federal share among treatment 
works phases or segments. That 
proposal and this regulation allow 
variations among treatment works 
phases or segments. Requiring States to 
maintain the same Federal share to each 
phase or segment of an entire waste 
treatment system would inhibit, or even 
preclude effectiveness of the 
amendment. However, for increases 
within the scope of a project, the 
Federal share will be the same as the 
share of the initial award for that 
project.

In instituting the “grandfathering" 
provision, Congress did not restrict the 
use of the lower Federal share. The 1981 
amendments used the phrase “shall be 
eligible for grants at 75 per centum . . .,” 
not “shall be 75 per centum." Reading 
this provisions consistent with the 
uniform lower Federal share means that 
should the Governor not reduce the 
Federal share, post 1984 phases or 
segments would receive 75 percent 
grants like 1984 or earlier phases or 
segments of that treatment works. If the 
Governor reduces die share, post-1984 
phases or segments would be eligible for 
a grant at only the reduced Federal 
share prevailing in that State.

By maintaining our initial 
interpretation we are able to give effect 
to both provisions now part of the law. 
We believe, further, that this view is 
consistent With prevailing policies 
calling for maintaining and increasing 
State control over the construction 
grants program.

Another issue was the period of time 
for which the share would be reduced, 
EPA believes that one year periods are 
reasonable, but the Governor may lower 
the share for a shorter or longer period 
of time as the Governor deems 
appropriate. However, this flexibility 
may not be used to discriminate against 
particular projects or classes of projects.
Allotment and Reallotment

Recent experience with reallotment 
and several comments on the interim 
regulation highlighted the need for 
changes in the “Allotment and 
reallotment" section (§ 35.2010) and the 
“Reserves” section (§ 35.2020).

First, we made it clear that § 35.2010 
applies only to funds appropriated under 
section 205 of the Clean Water Act. 
Funds available to the construction 
grants program from sources other than 
section 205. such as the Public Works

Employment Act and section 206 of the 
Clean Water Act, are not subject to 
reallotment under § 35.2010.

We revised § 35.2010 (c) and (d) to 
clarify the intent of those provisions.
The interim final regulation revised 
§ 35.910-2 in response to a problem 
encountered in reallotting F Y 1979 and 
F Y 1980 funds last year. Some regions 
deobligated funds late in fiscal year 1981 
that were subject to reallotment on 
October 1,1981. Deobligated funds must 
be reissued to the regions by the EPA 
Comptroller in headquarters before the 
Regional Administrator can reobligate 
them to other projects. That process 
takes time and some funds were not 
reissued in time for use before the end of 
the fiscal year. As a result, § 35.2010 (c) 
and (d) provide that funds deobligated 
by a Region which are not reissued to 
the Region before the reallotment date 
for those funds will not be subject to 
reallotment and shall be made available 
for obligation.

We added a new section {§ 35.2021) to 
clarify the reallotment provisons of the 
various reserves under § 35.2020. 
Paragraph (c) of § 35.2021 requires that 
Regions which deobligate funds from 
one of the mandatory reserves under 
§ 35.2020 before the initial reallotment 
date for those funds return them to the 
same reserve after they are reissued by 
the EPA Comptroller. Funds from a 
mandatory reserve which are 
deobligated after the initial reallotment 
date for those funds are not to be 
returned to the reserve and are governed 
by § 35.2010(d).

Finally, we deleted the words “sums 
alloted for” from the second sentence of 
§ 35.2010(b). This change was necessary 
to clarify the year with which funds 
realloted or deobligated before an 
approval of an appropriation for the 
current year would be identified. In the 
future these funds will be treated like 
funds for the current year regardless of 
whether funds for that year have been 
appropriated.

Combined Sewer Overflow
The regulation incorporates two 

provisions of the 1981 amendments 
directly related to funding the correction 
of combined sewer overflow problems:

(1) Section 35.2024 implements section 
201(n)(l) of the Act and states that after 
September 30,1984 (when correction of 
combined sewer overflows is no longer 
an eligible category), the Governor may 
elect to use the regular State allotments 
from funds authorized under section 207 
to address impaired uses in priority 
water quality areas due to the impacts 
of combined sewer overflows (CSOs).

(2) Section 35.2024 also deals with the 
use after September 30,1982, of funds to

be appropriated under section 201(n){2) 
of the Act for addressing impaired uses 
or public health risks resulting from 
combined sewer overflows in marine 
bays and estuaries. In addition to the 
priority criteria set forth here, § 35.2040 
contains particular grant application 
requirements for this separate fund.

While this separate CSO fund’s 
eligibility and priority criteria and 
application requirements are distinct, it 
is subject to all applicable limitations on 
award and grant conditions, as well as 
Federal share, allowable cost and other 
provisions imposed on CSO projects 
funded with monies authorized in 
section 207.

The regulation reflects the language of 
the conference committee report on H.R. 
4503, placing restrictions on the funding 
of combined sewer overflow correction. 
Directed at both provisions for funding 
of combined sewer overflow projects, 
this language requires States to 
demonstrate to EPA the necessity for the 
project and the specific benefits to be 
achieved.

Guidance on the preparation and 
review of applications for marine CSO 
projects is available from the State 
water pollution control agency. Non­
marine CSO projects applied for under 
§ 35.2015(b)(2) (iii) and (iv) can also use 
the marine CSO guidance to prepare the 
demonstration of water quality benefits 
required by § 35.2024(b); however, the 
demonstration should address fishing 
(rather than shellfishing under the 
marine CSO program).

Work by Debarred or Suspended 
Persons

EPA published procedures for 
debarments and suspensions under EPA 
assistance programs, 40 CFR Part 32 (47 
FR 35940) on August 17,1982. This 
regulation states EPA’s policy to do 
business only with persons who 
properly use Federal assistance.

The purpose of § 35.2105 is to inform 
EPA whether the applicant awarded a 
contract for planning or design work to a 
debarred, suspended, or excluded 
individual, organization, or unit of 
government. If the applicant certifies 
that it has made such an award, EPA 
shall closely examine the facilities 
plans, and design drawings and 
specifications to determine whether to 
award a Step 3 grant or take other 
appropriate action.

Value Engineering
Before the enactment of Pub. L. 97- 

117, value engineering was required 
during the design of projects with a 
projected total Step 3 grant eligible cost 
of $10 million or more, excluding the
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cost for interceptor and collector 
sewers. Pub. L. 97-117 requires that 
value engineering be conducted on all 
projects that did not have prior grant 
assistance for design where the total 
cost of building the treatment works is 
estimated to exceed $10 million. (This 
includes the cost of building interceptor 
and collector sewers but does not 
include the cost of services.) Projects 
that had grant assistance for design are 
subject to the value engineering 
requirements of 40 CFR 35.926.
Miscellaneous Terms

The terms “project,” “treatment 
works” and "complete waste treatment 
system” have specific meanings in this 
regulation and should not be used 
interchangeably. This reflects a 
consistency with the Act and EPA’s 
general regulations for assistance 
programs (40 CFR Part 30).

“Project” refers only to the activities 
or tasks identified in the grant 
agreement.

The definition of "treatment works” is 
essentially the same as that contained in 
section 212 of the Act. In the context of 
the Clean Water Act, this is a broad 
definition, and includes “any devices 
and systems for the storage, treatment, 
recycling, and reclamation of municipal 
sewage, domestic sewage, or liquid 
industrial wastes.”

A “complete waste treatment system” 
is the total of all elements necessary for 
the transport, treatment and ultimate 
disposal of treated wastewater and 
residuals.
Building

The term “building” has been used 
throughout this regulation to describe 
the principal activity to be undertaken 
in the grants program. That is, the 
program provides assistance for the 
erection, acquisition, alteration, 
remodeling, improvement or extension 
of facilities to transport and treat 
wastewater. The term “building” is used 
in this regulation rather than 
“construction” (the term used in the 
past) because “construction” is defined 
in the Act to include facilities planning 
and design. EPA can no longer award 
grant assistance solely for facilities 
planning and design activities.
Costs of Acquiring Existing Treatment 
Works

Section D.l.e of Appendix A to the 
interim final rule states long-standing 
EPA policy limiting grant assistance for 
the acquisition of existing publicly or 
privately owned treatment works. This 
provision explains that the costs of 
acquiring existing treatment works are 
allowable only if the acquisition

provides new pollution control benefits 
and meets three other criteria.

The limitations contained in section 
D.l.e reflect the purpose of section 201 
of the Clean Water Act, which is to 
make grant funds available to 
municipalities for the construction of 
treatment works that provide new 
pollution control benefits (i.e., pollution 
control services that are additional to 
those being provided before grant 
award) and not to provide 
reimbursement for costs incurred to 
construct existing facilities. In view of 
this purpose, acquisitions of existing 
treatment works are generally ineligible 
for section 201 funding because they 
usually do not provide new pollution 
control benefits. Conversely, the 
upgrade, expansion, or rehabilitation of 
a project that includes an acquisition 
does provide such benefits and thus the 
upgrade, expansion, or rehabilitation 
portion may be eligible although the 
acquisition portion is not. An example of 
an eligible acquisition would be a 
municipality’s purchase of demonstrated 
excess treatment works capacity that 
was built without Federal funds and 
provides new pollution control benefits.

On October 28,1982, subsequent to 
the promulgation of the interim final 
rule, the EPA Board of Assistance 
Appeals issued a decision on the case of 
Atlantic City Municipal Utilities 
Authority (EPA Docket No. 81-19) which 
misinterpreted the new pollution control 
benefits principle. In Atlantic City, the 
Board found allowable the costs 
incurred by the Authority to purchase a 
privately-owned sewage collection 
system. The Board based its 
determination on the assumption that 
the acquisition would result in new 
pollution control benefits because the 
Authority intended to rehabilitate the 
system. This determination, however, 
overlooked the fact that the acquisition 
independent of the rehabilitation plan 
would not provide new water pollution 
control services additional to those 
being provided before acquisition.

We have modified Appendix A to 
state explicitly that in determining the 
eligibility of acquisitions of existing 
facilities it is necessary to distinguish 
between the acquisition and any 
subsequent improvements. An 
acquisition of an existing facility is 
eligible only if the acquisition, in and of 
itself, considered apart from any 
upgrade, expansion or rehabilitation, 
provides new pollution control benefits.

Appendix A—Revised Interim Final 
Rule
Allowable Costs

Appendix A consolidates information 
on allowable and unallowable costs. 
Although the Appendix continues 
existing Agency policy in 40 CFR Part 
35, the Handbook of Procedures and 
Program Requirement Memoranda, it 
also reflects new policies designed to 
restrict allowability assuring more 
pollution control benefits from limited 
program funds. To simplify its use, 
Appendix A has been organized by type 
of cost, i.e., subagreement costs, small 
systems, equipment, etc.

Replacement and Additions Costs
Section H.2.e of Appendix A states 

EPA’s policy against providing grant 
assistance for replacing, through 
reconstruction or substitution, failed 
treatment works that were built with 
construction grants assistance. This 
provision bars the procedure of 
providing grant assistance for 
replacement costs after the costs under 
the original grant for the failed 
treatment works are disallowed.

Based on comments received on the 
interim final regulation, we have 
clarified the replacement cost provision 
in two ways. First, the sentence 
structure has been modified to make 
clear that the provision applies to 
treatment works that fail before the 
expiration of their design life, either 
before or after initiation of operation. 
Second, the statutory reference has been 
modified to clarify our original intent 
that the provision covers treatment 
works built with Federal assistance 
provided under the Federal Water 
Pollution Control Act of 1956 (Pub. L. 84- 
660) or any subsequent amendments 
including, but not limited to, Pub. L. 92- 
500.

We have also clarified the policy 
against grant assistance for replacement 
costs by explaining, in Paragraph H.l.d 
of Appendix A, EPA’s policy concerning 
additions to projects that fail to meet 
their performance standards. The 
additions provision is not an exception 
to the prohibition against grant 
assistance for replacement costs. As 
Paragraph H.2.e makes clear, the costs 
of replacing failed treatment works 
through reconstruction or substitution 
are unallowable.

Paragraph H.l.d provides that if the 
additions costs are demonstrated not to 
be caused by the grantee’s 
mismanagement or the improper actions 
of others (e.g., the grantee’s engineers or 
contractors), the costs are allowable 
under limited conditions. Subparagraph



6232 Fed eral R egister /  Vol. 49, No. 34 /  Friday, Feb ru ary  17, 1984 /  Rules and R egulations

H.l.d(3)(a) provides that if the need for 
additions is caused by changes in 
performance standards or design criteria 
outside the grantee’s control or by a 
written agreement or directive to delay 
building a portion of the treatment 
works, the cost of the additions is 
allowable. Subparagraph H.l.d(3)(b) 
limits the allowability of additions not 
covered by subparagraphH.l.d(3)(a)~by 
excluding the costs of rework, delay, 
acceleration or disruption caused by the 
additions and requiring on projects for 
which grants are awarded after 
December 28,1981, that the additions be 
made during the project’s first year of 
operation.

Cost of Corrective Action Report
In the interim final regulation the cost 

of the corrective action report was listed 
as allowable. One commenter 
questioned this, and upon review of the 
1981 amendments we have concluded 
that the Congress intended this cost to 
be unallowable. The statute refers to 
undertaking correction at other tha^ 
Federal expense, and the corrective 
action report is a part of that effort.
Costs Related to Subagreement 
Enforcement

The construction grants regulation has 
long referred to the authority of EPA to 
provide technical and legal assistance in 
the administration and enforcement of 
subagreements. This regulation 
describes EPA financial assistance as 
an alternative to direct assistance. It is 
generally unallowable unless a number 
of conditions are met. These conditions 
include a formal grant amendment 
specifically covering the costs before 
they are incurred and the Regional 
Administrator’s determination that there 
is a significant Federal interest in the 
subagreement matters at issue.
Mercury Seals

The cost of process equipment such as 
trickling filters and comminutors that 
use mercury seals is no longer listed as 
an unallowable cost. While the Agency 
continues to have concerns about the 
safe use of mercury seals, there is no 
statutory basis for prohibiting the use of 
mercury seals. Decisions on the use of 
mercury seals should be made on a 
case-by-case basis; specific guidance on 
this subject is contained in the CG series 
guidance.

Appendix B: Allowance for Facilities 
Planning and Design—Final Rule

One of the most significant changes in 
the construction grants program 
resulting from the 1981 Amendments is 
the elimination of grants for planning 
(Step 1) and design (Step 2). Grant

agreements include an allowance for 
facilities planning and design. Grantees 
that currently have a Step 1 or Step 2 
grant will be able to complete the work 
included in their scope of work using the 
present system of grant payments. 
However, the 1981 Amendments prohibit 
new grants exclusively for facilities 
planning or design. Those activities will 
be completed by potential grantees 
before they apply for a grant to build 
their projects. The Congress, in 
providing the allowance mechanism, 
sought to achieve systemwide 
efficiency. In so doing, the Congress 
acknowledged the potential for inequity 
in the allowance for any given project. 
The device in the law is not a cost 
reimbursement, but an allowance. EPA 
understands that, in practice, any 
savings realized from the allowance will 
be available to each community for 
general public purposes. The Agency 
expects that these funds will be used to 
defray unreimbursed expenses 
associated with plant construction. Due 
to the unrestricted nature of the 
allowance, however, EPA will not audit 
the use of these funds.

Appendix B contains the procedures 
to determine the amount of advances of 
allowance and of the estimated and 
final allowances. Allowances in 
Appendix B are based on the percentage 
of building costs that have historically 
been attributable to facilities planning 
and design. Costs of specific facilities 
planning and design activities are not 
segregated and cannot be considered as 
a basis for reimbursement in addition to 
the allowance.

The allowance for a project is a single 
sum based on the actual total allowable 
building cost. Allowances are not 
auditable and the activities they cover 
are not subject to EPA requirements for 
procurement under assistance 
agreements (40 CFR Part 33). However, 
the Congress did not intend to reduce 
the opportunities afforded minority and 
women’s business enterprises (MBE/ 
WBE) to compete for contracts 
associated with construction of publicly 
owned treatment works; therefore, it is 
EPA’s policy to encourage recipients to 
adopt procurement procedures for all 
activities of their construction program 
that, at a minimum, include the 
affirmative steps in 40 CFR § 33.240.
EPA will request information from grant 
applicants regarding the level of 
minority and women’s business 
enterprise participation achieved during 
planning and design activities in order 
to meet our obligation to report MBE 
and WBE participation in the 
construction grants program.

The data analysis for the development 
of the allowances took the form of using

one parameter as the sole predictor of a 
second parameter. The method employed 
was bivariate analysis using a linear 
regression technique, a convenient, 
widely accepted way of analyzing both 
large and small data sets for 
relationships. The least-squares method 
was used for the linear regression 
analysis; this method yields an equation 
which expresses one variable in terms 
of another. The allowances for facilities 
planning and design are based on such 
regression equations.

Since the allowance applies to all of 
the work performed during the facilities 
planning and design of the project, not 
just architectural or engineering 
services, the historical data used to 
develop the allowance tables included 
all of the allowable costs of the Step 1 
and Step 2 work. In addition, prior to 
any analysis being performed, all of the 
cost values were updated (adjusted for 
inflation) and normalized (adjusted to a 
common geographical area) to fourth 
quarter (calendar year) 1980 Kansas 
City/St. Joseph, Missouri dollars.

After the publication of the proposed 
allowance tables in the Federal Register 
on May 12,1982, additional analysis of 
the historical cost data was performed. 
This additional work was undertaken 
for two reasons. First, it was desired to 
verify the appropriateness of the 
methodology and procedures used to 
develop the allowance tables, and if 
possible to improve it. Second, the 
additional analysis was necessary to 
respond to comments which suggested 
different approaches for analyzing the 
cost data. As part of this follow-up 
analysis, EPA contracted for a 
statistician to conduct an independent 
review of the methodology and 
procedure that were used to develop the 
proposed (May 12,1982) allowance 
tables.

The follow-up analysis contains two 
refinements that were not included in 
the development of the proposed 
allowance tables. The proposed 
allowance tables were developed from a 
regression analysis that related building 
cost (in dollars) to Step 1 and/or Step 2 
cost (expressed as a percentage of 
building cost). The proposed allowance 
tables were calculated using the 
resulting regression equations. This 
technique, although valid, showed a 
poor correlation between the two 
variables. Although the basic technique 
used to generate the regression equation 
is sound, the result tends to mask the 
actual relationships between building 
cost and Step 1 and Step 2 cost. In order 
to overcome the masking of the 
variation, the independent statistical 
consultant suggested a new method of
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relating the two variables. The new 
method entailed relating the building 
cost (in dollars) directly to the Step 1 
and/or Step'2 cost (in dollars), and not 
to Step 1 and/or Step 2 cost (expressed 
as a percentage of building cost) as was 
done in the original analysis. This 
method produced a very good 
correlation (in the 80-85% range) and 
supported the underlying hypothesis 
that a change in building cost results in 
a change in Step 1 and/or Step 2 cost.

Since the method for developing the 
regression equation changed, it was 
necessary to change the method of 
calculating the allowance percentage. 
Instead of inserting the building cost 
into an equation and calculating a 
percent, a two step process was 
necessary. First a building cost was 
entered into the regression equation to 
obtain the facilities planning and/or 
design cost. The resulting dollar value 
was then divided by the input building 
cost to obtain the allowance percentage.

The second change in the 
development of the final allowance 
tables involved the selection of projects 
that were included in the analysis. The 
analysis that resulted in the 
development of the proposed allowance 
tables included all of the projects in 
EPA’s construction cost data base that 
had Step 1 cost and/or Step 2 cost. This 
resulted in the inclusion of a number of 
projects in the analysis that were 
lacking an associated Step 1 or Step 2 
cost. The Step cost could have been 
missing for a number of reasons. For 
example, the Step 1 cost could have 
been funded by the community. This 
would result in a project being included 
in the analysis that had a Step 2 cost 
without'any associated Step 1 cost. For 
this reason, the analysis that resulted in 
the final allowance tables only included 
projects that had both a Step 1 and a 
Step 2 cost.

In the proposed allowance tables, the 
allowance for design was developed by 
subtracting the values obtained from the 
regression equation for facilities 
planning from the values obtained from 
the regression equation for combined 
facilities planning and design to develop 
a third equation. This mathematical 
procedure was necessary because many 
of the Step 2 projects included in the 
earlier analysis contained 
reimbursement for facilities planning 
cost in the Step 2 awards. Since the 
analysis that resulted in the 
development of the final allowance 
tables only included projects that 
contained both a Step 1 and Step 2 cost, 
it was not necessary to use this 
mathematical procedure. Instead the 
allowance for design was developed

directly from the regression equation 
relating building cost (in dollars) to Step 
2  cost (in dollars).

As a result of this follow-up analysis, 
the final allowance tables differ slightly 
from the tables that were published on 
May 12,1982. The percentages in the 
final allowance tables are higher for 
projects with low building cost and 
lower for projects with high building 
cost than those in the proposed 
allowance tables.

We received 38 comments concerning 
the allowance for facilities planning and 
design. A number of commenters stated 
that the allowance would not fully 
compensate communities for the 
facilities planning and design cost 
associated with complicated or involved 
projects. Similarly, other commenters 
were concerned that the allowance 
procedure could discourage value 
engineering (VE) or designs 
incorporating innovative or alternative 
(I/A) technologies, because the higher 
cost normally associated with these 
services would not be fully covered by 
the allowance.

EPA carefully considered these 
comments. However, after extensive 
deliberation, we determined that it was 
not in the best interest of the program to 
change the allowance procedures. This 
decision was based on the following:

(1) EPA does not want to create a 
compensation i schedule for facilities 
planning or design services such as the 
one contained in the American Society 
of Civil Engineer’s Manual No. 45. If 
separate allowance tables were created 
for advanced treatment projects, 
innovative projects, value engineering 
projects, or for different geographical 
areas of the country, it would give the 
impression that the allowance tables 
could be used to determine the 
compensation for services on these 
types of projects.

(2) EPA does not believe the amount 
paid under the allowance procedures 
would have any significant impact on 
the effectiveness of the VE program or 
selection of I/A  technologies. The I/A 
program already has many incentives, 
including a larger Federal share, lower 
operational cost, and higher ranking on 
the State’s priority list. Similarly, EPA 
believes that there are sufficient 
safeguards and incentives contained in 
the regulations to assure an effective VE 
program.

(3) Congress, in providing an 
allowance for facilities plannning and 
design, sought to achieve overall 
program efficiencies. In doing so, the 
Congress acknowledged the potential 
for inequity in the allowance for an 
individual project

A number of commenters suggested 
that the allowance tables be changed to 
show the percentage for the Federal 
share. Although this could simplify the 
application of the allowance procedures, 
this change could not be made because 
the Federal share of a project is not 
fixed. Therefore, the tables continue to 
show the total allowance and EPA pays 
the prevailing Federal share of that 
figure.

The proposed allowance procedures 
require that the allowance be based on 
the allowable cost of building the 
treatment works. Accordingly, the 
allowance for a segment of a treatment 
works was to be based on the 
cumulative allowable building cost to 
date minus any previous allowances.
We received comments from a number 
of communities and from members of 
the engineering profession stating that 
this was not an equitable way to 
determine the allowance. These 
commenters said that in most cases 
each segment stands alone, and for this 
reason, the allowance should be based 
only on the building cost of that 
segment. Another commenter wrote that 
the proposed procedure was more 
complex, difficult to understand, and 
different than the procedures generally 
used in the engineering profession. It 
was also pointed out that the analysis of 
the historical cost information did not, 
in many instances, represent the entire 
cost of building the treatment works. 
Because of these reasons EPA is 
deleting the procedures that were 
proposed for determining the allowance 
for segmented and phase funded 
treatment works. In the future, the 
allowance will be based on the 
allowable building cost of each segment.

A number of commenters objected to 
the adjustment of the allowance to 
reflect the building cost one year after 
substantial completion of the design 
drawings and specifications. They argue 
that since the allowance is not directly 
related to the cost of facilities planning 
and design, it should not be related to 
the date of completion of such work.
EPA agrees with this logic. Accordingly, 
the proposal to adjust the allowance to 
reflect the date of completion of 
facilities planning and design was 
deleted from Appendix B.

In response to a number of comments 
the allowance tables were expanded to 
include projects with building cost less 
then $100,000 and projects with building 
cost between $100 million and $200 
million.

One commenter suggested that all 
references to the allowance being based 
on an analysis of historical data be 
removed from Appendix B because such
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a discussion could give the impression 
that the tables could be used to estimate 
the actual facilities planning and design 
cost. Since these references are not 
needed to determine the allowance, and 
because this preamble includes an 
extensive discussion of the data and 
analysis, these references have been 
deleted from Appendix B.

Many commenters expressed concern 
that the allowance tables in Appendix B 
would be used by communities to 
determine the amount to be paid to 
architect/engineering firms for planning 
and design services. As stated above, 
the tables are not designed to be used as 
a compensation schedule for facilities 
planning or design services. Iij fact, 
many variables, including demonstrated 
competence, experience and 
qualifications of the firms involved are 
important factors in determining the 
appropriate fees for architect/ 
engineering services. To reinforce this 
fact, a “Note” to this effect has been 
incorporated into Appendix B.
Regulation Development Process

This program is listed in the Catalog 
of Federal Domestic Assistance as 
number 66.418—Construction Grants for 
Wastewater Treatment Works. 
Executive Order 12372 of July 14,1982, 
detailed a State and local elected 
official consultation process to replace 
Office of Management and Budget 
Circular A-95. EPA published a final 
regulation on June 24,1983, 
implementing this Executive Order (48 
FR 29288).

Under Executive Order 12291 EPA is 
required to judge whether a regulation is 
“major” and therefore subject to the 
regulatory impact analysis requirements 
of the Order. We are making these 
changes to implement Pub. L. 96-483, the 
October 21,1980 amendments to the 
Clean Water Act, to reduce the 
complexity of the regulation, and to 
implement the Municipal Wastewater 
Treatment Construction Grant 
Amendments of 1981 (Pub. L. 97-117). I 
have determined this regulation is not a 
major regulation as it will not have a 
substantial impact on the nation’s 
economy or large numbers of individuals 
or businesses. Thus it is not subject to 
the impact analysis requirements of 
Executive Order 12291.

Information collection requirements 
contained in this regulation have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act of 1980, 
44 U.S.C. 3501 et seq. and have been 
assigned OMB control number 2040- 
0027. (See Appendix C.)

Under the Regulatory Flexibility Act 
(5 U.S.C. 601) I hereby certify that this

regulation will not have a significant 
impact on a substantial number of small 
entities. This rule is designed to reduce 
regulation burdens to a minimum. The 
revisions made clarify and simplify the 
regulation, and reduce project costs.

List of Subjects in 40 CFR Part 35
Air pollution control, Grant 

programs—environmental protection, 
Indians, Pesticides and pests, Reporting 
and recordkeeping requirements, Waste 
treatment and disposal, Water pollution 
control.

This regulation was submitted to the 
Office of Management and Budget for 
review as required by Executive Order 
12291.

Dated: February 3,1984.
William D. Ruckelshaus,
Administrator.

For the reasons outlined in the 
preamble, 40 CFR Part 35 is amended by 
revising Subpart I, to read as follows:

PART 35— STA TE AND LOCAL 
ASSISTANCE 
★  * * * *

Subpart I— Grants for Construction of 
Treatment Works

Sec.
35.2000 Purpose and policy.
35.2005 Definitions.
35.2010 Allotment; reallotment.
35.2015 State priority system and project 

priority list.
35.2020 Reserves.
35.2021 Reallotment of reserves.
35.2023 Water quality management 

planning.
35.2024 Combined sewer overflows.
35.2025 Allowance and advance of 

allowance.
35.2030 Facilities planning.
35.2032 Innovative and alternative 

technologies.
35.2034 Privately owned individual systems. 
35.2040 Grant application.
35.2042 Review of grant applications.
35.2050 Effect of approval or certification of. 

documents.
35.2100 Limitations on award.
35.2101 Advanced treatment.
35.2102 Water quality management plans.
35.2103 Priority determination.
35.2104 Funding and other considerations.
35.2105 Debarment and suspension.
35.2106 Plan of operation.
35.2107 Intermunicipal service agreements.
35.2108 Phased or segmented treatment 

works.
35.2109 Step 2 + 3 .
35.2110 Access to individual systems.
35.2111 Revised water quality standards.
35.2112 Marine discharge waiver applicants.
35.2113 Environmental review.
35.2114 Value engineering.
35.21Ì6 Collection system.
35.2118 Preaward costs.
35.2120 Infiltration/inflow.

Sec. ..
35.2122 Approval of user charge system and 

proposed sewer use ordinance.
„ 35.2123 Reserve capacity.
35.2125 Treatment of wastewater from 

industrial users.
35.2127 Federal facilities.
35.2130 Sewer use ordinance.
35.2140 User charge system.
35.2152 Federal share.
35.2200 Grant conditions.
35.2202 Step 2+3 projects.
35.2204 Project changes.
35.2206 .Operation and maintenance.
35.2208 Adoption of sewer use ordinance 

and user charge system.
35.2210 Land acquisition.
35.2211 Field testing for Innovative and 

Alternative Technology Report.
35.2212 Project initiation.
35.2214 Grantee responsibilities.
35.2216 Notice of building completion and

final inspection.
35.2218 Project performance.
35.2250 Determination of allowable costs.

1 35.2260 Advance purchase of eligible land. 
35.2262 Funding of field testing.
35.2300 Grant payments.
35.2350 Subagreement enforcement.

I Appendix A —Determination of allowable 
costs.

Appendix B— Allowance for facilities 
planning and design.

Subpart I— Grants for Construction of 
Treatment Works

Authority: Secs. 101(e), 109(b), 201 through 
205, 207, 208(d), 210 through 212, 215 through 
217, 304(d)(3), 313, 501, 502, 511 and 516(b) of 
the Clean Water Act, as amended, 33 U.S.C. 
1251 et seq.
§ 35.2000 Purpose and policy.

(a) The primary purpose of Federal 
grant assistance available under this 
subpart is to assist municipalities in 
meeting enforceable requirements of the 
Clean Water Act, particularly, 
applicable National Pollutant Discharge 
Elimination System (NPDES) permit 
requirements.

(b) This subpart supplements EPA’s 
Uniform Relocation and Real Property 
Acquisition Policies Act regulation (Part 
4 of this chapter), its National 
Environmental Policy Act (NEPA) 
regulation (Part 6 of this chapter), its 
public participation regulation (Part 25 
of this chapter), its intergovernmental 
review regulation (Part 29 of this 
chapter), its general grant regulation 
(Part 30 of this subchapter), its 
debarment regulation (Part 32 of this 
subchapter), and its procurement under 
assistance regulation (Part 33 of this 
subchapter), and establishes 
requirements for Federal grant 
assistance for the building of 
wastewater treatment works. EPA may 
also find it necessary to publish other 
requirements applicable to the 
construction grants program in response
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to Congressional action and executive 
orders.

(c) EPA’s policy is to delegate 
administration of the construction grants 
program on individual projects to State 
agencies to the maximum extent 
possible (see Subpart F). Throughout 
this subpart we have used the term 
Regional Administrator. To the extent 
that the Regional Administrator 
delegates review of projects for 
compliance with the requirements of this 
subpart to a State agency under a 
delegation agreement (§ 35.1030), the 
term Regional Administrator may be 
read State agency. This paragraph does 
not affect the rights of citizens, 
applicants or grantees provided in 
Subpart F.

(d) In accordance with the Federal 
Grant and Cooperative Agreement Act 
(Pub. L. 95-224) EPA will, when 
substantial Federal involvement is 
anticipated, award assistance under 
cooperative agreements. Throughout this 
subpart we have used the terms grant 
and grantee but those terms may be 
read cooperative agreement and 
recipient if appropriate.

(e) From time to time EPA publishes 
technical and guidance materials on 
various topics relevant to the 
construction grants program. Grantees 
may find this information useful in 
meeting requirements in this subpart. 
These publications, including the MCD 
and FRD series, may be ordered from: 
EPA, 401 M St. SW, Room 1115 ET, WH 
547, Washington, DC 20460. In order to 
expedite processing of requests, persons 
wishing to obtain these publications 
should request a copy of EPA form 7500- 
2 1  (the order form listing all available 
publications), from EPA Headquarters, 
Municipal Construction Division (WH- 
547) or from any EPA Regional Office.

§ 35.2005 Definitions.

(a) Words and terms not defined 
below shall have the meaning given to 
them in 40 CFR Parts 30 and 33.

(b) As used in this subpart, the 
following words and terms mean:

(1) Act. The Clean Water Act (33 
U.S.C. 1251 et seq., as amended).

(2) Ad valorem tax. A tax based upon 
the value of real property.

(3) Allowance. An amount based on a 
percentage of the project’s allowable 
building cost, computed in accordance 
with Appendix B.

(4) Alternative technology. Proven 
wastewater treatment processes and 
techniques which provide for the 
reclaiming and reuse of water, 
productively recycle wastewater 
constituents or otherwise eliminate the 
discharge of pollutants, or recover 
energy. Specifically, alternative

technology includes land application of 
effluent and sludge; aquiffer recharge; 
aquaculture; direct reuse (non-potable); 
horticulture; revegetation of disturbed 
land; containment ponds; sludge 
composting and drying prior to land 
application; self-sustaining incineration; 
methane recovery; individual and onsite 
systems; and small diameter pressure 
and vacuum sewers and small diameter 
gravity sewers carrying partially or fully 
treated wastewater.

(5) Alternative to conventional 
treatment works for a small community. 
For purposes of § § 35.2020 and 35.2032 a 
treatment works in a small community 
using innovative or alternative 
technology.

(6) Architectural or engineering 
services. Consultation, investigations, 
reports, or services for design-type 
projects within the scope of the practice 
of architecture or professional 
engineering as defined by the laws of 
the State or territory in which the 
grantee is located.

(7) Best Practicable Waste Treatment 
Technology (BPWTT). The cost- 
effective technology that can treat 
wastewater, combined sewer overflows 
and nonexcessive infiltration and inflow 
in publicly owned or individual 
wastewater treatment works, to meet 
the applicable provisions of:

(i) 40 CFR Part 133—secondary 
treatment of wastewater;

(ii) 40 CFR Part 125, Subpart G— 
marine discharge waivers;

(iii) 40 CFR 122.44(d)—more stringent 
water quality standards and State 
standards; or

(iv) 41 FR 6190 (February 11,1976)— 
Alternative Waste Management 
Techniques for Best Practicable Waste 
Treatment (treatment and discharge, 
land application techniques and 
utilization practices, and reuse).

(8) Building. The erection, acquisition, 
alteration, remodeling, improvement or 
extension of treatment works.

(9) Building completion. The date 
when all but minor components of a 
project have been built, all equipment is 
operational and the project is capable of 
functioning as designed.

(10) Collector sewer. The common 
lateral sewers, within a publicly owned 
treatment system, which are primarily 
installed to receive wastewaters directly 
from facilities which convey wastewater 
from individual systems, or from private 
property, and which include service “Y” 
connections designed for connection 
with those facilities including:

(i) Crossover sewers connecting more 
than one property on one side of a major 
street, road, or highway to a lateral 
sewer on the other side when more cost 
effective than parallel sewers; and

(ii) Except as provided in (b)(10)(iii) of 
this section, pumping units and 
pressurized lines serving individual 
structures or groups of structures when 
such units are cost effective and are 
owned and maintained by the grantee.

(iii) This definition excludes other 
facilities which convey wastewater from 
individual structures, from private 
property to the public lateral sewer, or 
its equivalent and also excludes 
facilities associated with alternatives to 
conventional treatment works in small 
communities.

(11) Combined sewer. A sewer that is 
designed as a sanitary sewer and a 
storm sewer.

(12) Complete waste treatment 
system. A complete waste treatment 
system consists of all the treatment 
works necessary to meet the 
requirements of title III of the Act, 
involving: (i) The transport of 
wastewater from individual homes or 
buildings to a plant or facility where 
treatment of the wastewater is 
accomplished; (ii) the treatment of the 
wastewater to remove pollutants; and
(iii) the ultimate disposal, including 
recycling or reuse, of the treated 
wastewater and residues which result 
from the treatment process.

(13) Construction. Any one or more of 
the following: Preliminary planning to 
determine the feasibility of treatment 
works, engineering, architectural, legal, 
fiscal, or economic investigations or 
studies, surveys, designs, plans, working 
drawings, specifications, procedures, 
field testing of innovative or alternative 
wastewater treatment processes and 
techniques (excluding operation and 
maintenance) meeting guidelines 
promulgated under section 304(d)(3) of 
the Act, or other necessary actions, 
erection, building, acquisition, 
alteration, remodeling, improvement, or 
extension of treatment works, or the 
inspection or supervision of any of the 
foregoing items.

(14) Conventional technology. 
Wastewater treatment processes and 
techniques involving the treatment of 
wastewater at a centralized treatment 
plant by means of biological or 
physical/chemical unit processes 
followed by direct point source 
discharge to surface waters.

(15) Enforceable requirements of the 
Act. Those conditions or limitations of 
section 402 or 404 permits which, if 
violated, could result in the issuance of 
a compliance order or initiation of a 
civil or criminal action under section 309 
of the Act or applicable State laws. If a 
permit has not been issued, the term 
shall include any requirement which, in 
the Regional Administrator’s judgment,
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would be included in the permit when 
issued. Where no permit applies, the 
term shall include any requirement 
which the Regional Administrator 
determines is necessary for the best 
practicable waste treatment technology 
to meet applicable criteria.

(16) Excessive infiltration,/inflow. The 
quantities of infiltration/inflow which 
can be economically eliminated from a 
sewer system as determined in a cost- 
effectiveness analysis that compares the 
costs for correcting the infiltration/ 
inflow conditions to the total costs for 
transportation and treatment qf the 
infiltration/inflow. (See
§§ 35.2005(b)(28), (b)(29) and 35.2120).

(17) Field testing. Practical and 
generally small-scale testing of 
innovative or alternative technologies 
directed to verifying performance and/ 
or refining design parameters not 
sufficiently tested to resolve technical 
uncertainties which prevent the funding 
of a promising improvement in 
innovative or alternative treatment 
technology.

(18) Individual systems. Privately 
owned alternative wastewater 
treatment works (including dual 
waterless/gray water systems) serving 
one or more principal residences, or 
small commercial establishments. 
Normally these are onsite systems with 
localized treatment and disposal of 
wastewater, but may be systems 
utilizing small diameter gravity, pressure 
or vacuum sewers conveying treated or 
partially treated wastewater. These 
systems can also include small diameter 
gravity sewers carrying raw wastewater 
to cluster systems.

(19) Industrial user. Any 
nongovernmental, nonresidential user of 
a publicly owned treatment works 
which is identified in the Standard 
Industrial Classification Manual, 1972, 
Office of Management and Budget, as 
amended and supplemented, under one 
of the following divisions:
Division A. Agriculture, Forestry, and Fishing
'Division B. Mining
Division D. Manufacturing
Division E. Transportation, Communications,

Electric, Gas, and Sanitary Services 
Division I. Services

(20) Infiltration. Water other than 
wastewater that enters a sewer system 
(including sewer service connections 
and foundation drains) from the ground 
through such means as defective pipes, 
pipe joints, connections, or manholes. 
Infiltration does not include, and is 
distinguished from, inflow.

(21) Inflow. Water other than 
wastewater that enters a sewer system 
(including sewer service connections) 
from sources such as, but not limited to,

roof leaders, cellar drains, yard drains, 
area drains, drains from springs and 
swampy areas, manhole covers, cross 
connections between storm sewers and 
sanitary sewers, catch basins, cooling 
towers, storm waters, surface runoff, 
street wash waters, or drainage. Inflow 
does not include, and is distinguished 
from, infiltration.

(22) Initiation of operation. The date 
specified by the grantee on which use of 
the project begins for the purposes that 
it was planned, designed, and built.

(23) Innovative technology. Developed 
wastewater treatment processes and 
techniques which have not been fully 
proven under the circumstances of their 
contemplated use and which represent a 
significant advancement over the state 
of the art in terms of significant 
reduction in life cycle cost or 
significant environmental benefits 
through the reclaiming and reuse of 
water, otherwise eliminating the 
discharge of pollutants, utilizing 
recycling techniques such as land 
treatment, more efficient use of energy 
and resources, improved or new 
methods of waste treatment 
management for combined municipal 
and industrial systems, or the confined 
disposal of pollutants so that they will 
not migrate to cause water or other 
environmental pollution.

(24) Interceptor sewer. A sewer which 
is designed for one or more of the 
following purposes:

(i) To intercept wastewater from a 
final point m a collector sewer and 
convey such wastes directly to a 
treatment facility or another interceptor.

(ii) To replace an existing wastewater 
treatment facility and transport the 
wastes to an adjoining collector sewer 
or interceptor sewer for conveyance to a 
treatment plant.

(iii) To transport wastewater from one 
or more municipal collector sewers to 
another municipality or to a regional 
plant for treatment.

(iv) To intercept an existing major 
discharge of raw or inadequately treated 
wastewater for transport directly to 
another interceptor or to a treatment 
plant.

(25) Interstate agency. An agency of 
two or more States established under an 
agreement or compact approved by the 
Congress, or any other agency of two or 
more States, having substantial powers 
or duties pertaining to the control of 
water pollution.

(26) Marine bays and estuaries. Semi- 
enclosed coastal waters which have a 
free connection to the territorial sea.

(27) Municipality. A city, town, 
borough, county, parish, district, 
association, or other public body 
(including an intermunicipal agency of

two or more of the foregoing entities) 
created under State law, or an Indian 
tribe or ari authorized Indian tribal 
organization, having jurisdiction over 
disposal of sewage, industrial wastes, or 
other waste, or a designated and 
approved management agency under 
section 208 of the Act.

(i) This definition includes a special 
district created under State law such as 
a water district, sewer district, sanitary 
district, utility district, drainage district 
or similar entity or an integrated waste 
management facility, as defined in 
section 201(e) of the Act, which has as 
one of its principal responsibilities the 
treatment, transport, or disposal of 
domestic wastewater in a particular 
geographic area.

(ii) This definition excludes the 
following:

(A) Any revenue producing entity 
which has as its principal responsibility 
an activity other than providing 
wastewater treatment services to the 
general public, such as an airport, 
turnpike, port facility or other municipal 
utility.

(B) Any special district (such as 
school district or a park district) which 
has the responsibility to provide 
wastewater treatment services in 
support of its principal activity at 
specific facilities, unless the special 
district has the responsibility under 
State law to provide wastewater 
treatment services to the community 
surrounding the special district's facility 
and no other municipality, with 
concurrent jurisdiction to serve the 
community, serves or intends to serve 
the special district’s facility or the 
surrounding community.

(28) Nonexcessive infiltration. The 
quantity of flow which is less than 120 
gallons per capita per day (domestic 
base flow and infiltration) or the 
quantity of infiltration which cannot be 
economically and effectively eliminated 
from a sewer system as determined in a 
cost-effectiveness analysis. (See
§§ 35.2005{b)(16) and 35.2120.)

(29) Nonexcessive inflow. The rainfall 
induced peak inflow rate which does not 
result in chronic operational problems 
related to hydraulic overloading of the 
treatment works during storm events. 
These problems may include 
surcharging, backups, bypasses, and 
overflows. (See §§ 35.2005(b) (16) and 
35.2120.)

(30) Operation and Maintenance. 
Activities required to assure the 
dependable and economical function of 
treatment works.

(i) Maintenance: Preservation of 
functional integrity and efficiency of 
equipment and structures. This includes
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preventive maintenance, corrective 
maintenance and replacement of 
equipment (See § 35.2005(b)(36)) as , 
needed.)

(ii) Operation: Control of the unit 
processes and equipment which make 
up the treatment works. This includes 
financial and personnel management; 
records, laboratory control, process 
control, safety and emergency operation 
planning.

(31) Principal residence. For the 
purposes of § 35.2034, the habitation of a 
family or household for at least 51 
percent of the year. Second homes, 
vacation or recreation residences are 
not included in this definition.

(32) Project. The activities or tasks the 
Regional Administrator identifies in the 
grant agreement for which the grantee 
may expend, obligate or commit funds.

(33) Project performance standards. 
The performance and operations 
requirements applicable to a project 
including the enforceable requirements 
of the Act and the specifications, 
including the quantity of excessive 
infiltration and inflow proposed to be 
eliminated, which the project is planned 
and designed to meet.

(34) Priority water quality areas. For 
the purposes of § 35.2015, specific 
stream segments or bodies of water, as 
determined by the State, where 
municipal discharges have resulted in 
the impairment of a designated use or 
significant public health risks, and 
where the reduction of pollution from 
such discharges will substantially , 
restore surface or groundwater uses.

(35) Project schedule. A timetable 
specifying the dates of key project 
events including public notices of 
proposed procurement actions, 
subagreement awards, issuance of 
notice to proceed with building, key 
milestones in the building schedule, 
completion of building, initiation of 
operation.and certification of the 
project.

(36) Replacement. Obtaining and 
installing equipment, accessories, or 
appurtenances which are necessary 
during the design or useful life, 
whichever is longer, of the treatment 
works to maintain the capacity and 
performance for which such works were 
designed and constructed.

(37) Sanitary sewer. A conduit 
intended to carry liquid and water- 
carried wastes from residences, 
commercial buildings, industrial plants 
and institutions together with minor 
quantities of ground, storm and surface 
waters that are not admitted 
intentionally.

(38) Services. A contractor’s labor, 
time or efforts which do not involve the 
delivery of a specific end item, other

than documents (e.g., reports, design 
drawings, specifications). This term 
does not include employment 
agreements or collective bargaining 
agreements.

(39) Small commercial 
establishments. For purposes of
§ 35.2034 private establishments such as 
restaurants, hotels, stores, filling 
stations, or recreational facilities and 
private, nonprofit entities such as 
churches, schools, hospitals, or 
charitable organizations with dry 
weather wastewater flows less than
25,000 gallons per day.

(40) Small community. For purposes of 
§§ 35.2020(b) and 35.2032, any 
municipality with a population of 3,500 
or less, or highly dispersed sections of 
large municipalities, as determined by 
the Regional Administrator.

(41) State. A State, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam,
American Samoa, the Trust Territory of 
the Pacific Islands, and the 
Commonwealth of the Northern 
Marianas. For the purposes of applying 
for a grant under section 201(g)(1) of the 
act, a State (including its agencies) is 
subject to the limitations on revenue 
producing entities and special districts 
contained in § 35.2005(b) (27)(ii).

(42) State agency. The State agency 
designated by the Governor having 
responsibility for administration of the 
construction grants program under 
section 205(g) of the Act.

(43) Step 1. Facilities planning.
(44) Step 2. Preparation of design 

drawings and specifications.
(45) Step 3. Building of a treatment 

works and related services and supplies.
(46) Step 2+3. Design and building of 

a treatment works and building related 
services and supplies.

(47) Storm sewer. A sewer designed to 
carry only storm waters, surface run-off, 
street wash waters, and drainage.

(48) Treatment works. Any devices 
and systems for ¿he storage, treatment, 
recycling, and reclamation of municipal 
sewage, domestic sewage, or liquid 
industrial wastes used to implement 
section 201 of the Act, or necessary to 
recycle or reuse water at the most 
economical cost over the design life of 
the works. These include intercepting 
sewers, outfall sewers, sewage 
collection systems, individual systems, 
pumping, power, and other equipment 
and their appurtenances; extensions, 
improvement, remodeling, additions, 
and alterations thereof; elements 
essential to provide a reliable recycled 
supply such as standby treatment units 
and clear well facilities; and any works, 
including acquisition of the land that 
will be an integral part of the treatment

process or is used for ultimate disposal 
of residues resulting from such 
freatment (including land for composting 
sludge, temporary storage of such 
compost and land used for the storage of 
treated wastewater in land treatment 
systems before land application); or any 
other method or system for preventing, 
abating, reducing, storing, treating, 
separating, or disposing of municipal 
waste or industrial waste, including 
waste in combined storm water and 
sanitary sewer systems.

(49) Treatment works phase or 
segment. A treatment works phase or 
segment may be any substantial portion 
of a facility and its interceptors 
described in a facilities plan under
§ 35.2030, which can be identified as a 
subagreement or discrete subitem. 
Multiple subagreements under a project 
shall not be considered to be segments 
or phases. Completion of building of a 
treatment works phase or segment may, 
but need not in and of itself, result in an 
operable treatment works.

(50) Useful life. The period during 
which a treatment works operates. (Not 
“design life” which is the period during 
which a treatment works is planned and 
designed to be operated.)

(51) User charge. A charge levied on 
users of a treatment works, or that 
portion of the ad valorem taxes paid by 
a user, for the user’s proportionate share 
of the cost of operation and 
maintenance (including replacement) of 
such works under sections 204(b)(1)(A) 
and 201(h)(2) of the Act and this 
subpart.

(52) Value engineering. A specialized 
cost control technique which uses a 
systematic and creative approach to 
identify and to focus on unnecessarily 
high cost in a project in order to arrive 
at a cost saving without sacrificing the 
reliability or efficiency of the project.

§ 35.2010 Allotment; reallotment

(a) Allotments are made on a formula 
or other basis which Congress specifies 
for each fiscal year (FY). The allotment 
for each State and the availability 
period shall be announced each fiscal 
year in the Federal Register. This 
section applies only to funds allotted 
under section 205 of the Act.

(b) Unless otherwise provided by 
Congress, all sums allotted to a State 
under section 205 of the Act shall 
remain available for obligation until the 
end of one year after the close of the 
fiscal year for which the sums were 
appropriated. Except as provided in
§ 35.2020)(a), sums not obligated at the 
end of that period shall be subject to 
reallotment on the basis of the same 
ratio as applicable to the then-current
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fiscal year, but none of the funds 
reallotted shall be made available to 
any State which failed to obligate any of 
the fiscal year funds being reallotted. 
Any sum made available to a State by 
reallotment under this section shall be 
in addition to any funds otherwise 
allotted to such State for grants under 
this subpart during any fiscal year and 
the reallotted funds shall remain 
available for obligation until the last day 
of the fiscal year following the fiscal 
year in which the reallotted funds are 
issued by the Comptroller to the 
Regional Administrator.

(c) Except for funds appropriated for 
FY 72 and fiscal years prior to 1972, 
sums which are deobligated and 
reissued by the Comptroller to the 
Regional Administrator before their 
reallotment date shall be available for 
obligation in the same State and treated 
in the same manner as the allotment 
from which such funds were derived.

(d) Except for funds appropriated for 
FY 72 and fiscal years prior to 1972, 
deobligated sums which are reissued by 
the Comptroller to the Regional 
Administrator after their reallotment 
date shall be available for obligation in 
the same State until the last day of the 
fiscal year following the fiscal year in 
which the reissuance occurs.

(e) Deobligated FY 72 and prior to 
1972 fiscal year funds, except 1964,1965 
and 1966 funds, will be credited to the 
allowances of the same Region from 
which such funds are recovered, and the 
Regional Administrator may determine 
how these recoveries are credited to the 
States within the Region.

§ 35.2015 State priority system and 
project priority list.

(a) General The Regional 
Administrator will award grant 
assistance from annual allotments to 
projects on a State project priority list 
developed in accordance with an 
approved State priority system. The 
State priority system and list must be 
designed to achieve optimum water 
quality management consistent with the 
goals and requirements erf the A ct All 
projects for building treatment works to 
be funded by EPA must be included on a 
State project list, except training 
facilities funded under section 109(b) of 
the Act and marine CSO projects funded 
under section 201(n)(2) of the Act.

(b) State priority system. The State 
priority system describes the 
methodology used to rank projects that 
are considered eligible for assistance.
The priority system should give high 
priority to projects in priority water 
quality areas. The priority system may 
also include the administrative, 
management, and public participation

* procedures required to develop and 
revise the State project priority list. The 
priority system includes at least the 
following elements:

(1) Criteria, (i) The priority system 
shall include at least the following 
criteria for ranking projects:

(A) The impairment of classified 
water uses resulting from existing 
municipal pollutant discharges; and

(B) The extent of surface or ground 
water use restoration or public health 
improvement resulting from the 
reduction in pollution.

(ii) The State may also include other 
criteria in its priority system for ranking 
projects, such as the use of innovative or 
alternative technology, the need to 
complete a waste treatment system for 
which a grant for a phase or segment 
was previously awarded; and the 
category of need and the existing 
population affected.

(iii) In ranking phased and segmented 
projects States must comply with
§ 35.2108.

(2) Categories of need. All projects 
must fit into at least one of the 
categories of need described in this 
paragraph to be eligible for funding, 
except as provided in paragraphs
(b)(2Xiii) and (b)(2)(rv) of this section. 
States will have sole authority to 
determine the priority for each category 
of need.

(i) Before October 1,1984, these 
categories of need shall include at least 
the following:

(A) Secondary treatment (category I);
(B) Treatment more stringent than 

secondary (category II);
(C) Infiltration/inflow correction 

(category IIIA);
(D) Major sewer system rehabilitation 

(category IIIB);
(E) New collector sewers and 

appurtenances (category IVA);
(F) New interceptors and 

appurtenances (category IVB);
(G) Correction of combined sewer 

overflows (category V).
(ii) After September 30,1984, except 

as provided in paragraphs (b)(2)(iii) and
(b)(2)(iv) of this section, these categories 
of need shall include only the following:

(A) Secondary treatment or any cost- 
effective alternative;

(B) Treatment more stringent than 
secondary or any cost-effective 
alternative;

(C) New interceptors and 
appurtenances; and

(D) Infiltration/inflow correction.
(iii) After September 30,1984, up to 20 

percent (as determined by the Governor) 
of a State's annual allotment may be 
used for categories of need other than 
those listed in paragraph (b){2)(ii) of this 
section.

(iv) After September 30,1984, the 
Governor may include in the priority 
system a category for projects needed to 
correct combined sewer overflows 
which result in impaired uses in priority 
water quality areas. Only projects which 
comply with the requirements of 
§ 35.2024(a) may be included in this 
category.

(c) Project priority list. The State's 
annual project priority list is an ordered 
listing of projects for which the^State 
expects Federal financial assistance.
The priority list contains two portions; 
the fundable portion, consisting of those 
projects anticipated to be funded from 
funds available for obligation; and the 
planning portion, consisting of projects 
anticipated to be funded from ftiture 
authorized allotments.

(1) The State shall develop the project 
priority list consistent with the criteria 
established in the approved priority 
system. In ranking projects, the State 
must also consider total funds available, 
needs and priorities set forth in 
areawide water quality management 
plans, and any other factors contained 
in the State priority system.

(2) The list shall include an estimate 
of the eligible cost of each project.

(d) Public participation. (1) In 
addition to any requirements in 40 CFR 
Part 25, the State shall hold public 
hearings as follows:

(1) Before submitting its priority 
system to the Regional Administrator for 
approval and before adopting any 
significant change to an approved 
priority system; and

(ii) Before submitting its annual 
project priority list to the Regional 
Administrator for acceptance and before 
revising its priority list unless the State 
agency and the Regional Administrator 
determine that the revision is not 
significant.

(iii) If the approved State priority 
system contains procedures for 
bypassing projects on the fundable 
portion of the priority list, such bypasses 
will not be significant revisions for 
purposes of this section.

(2) Public hearings may be conducted 
as directed in the State’s continuing 
planning process document or may be 
held in conjunction with any regular 
public meeting of the State agency.

(e) Regional Administrator review.
The State must submit its priority 
system, project priority list and 
revisions of the priority system or 
priority list to the Regional 
Administrator for review. The State 
must also submit each year, by August 
31, a new priority list for use in the next 
fiscal year.



(1) After submission and approval of 
the initial priority system and 
submission arid acceptance of the 
project priority lists under paragraph (c) 
of this section, the State may revise its 
priority system and list as necessary.

(2) The regional Administrator shall 
review the State priority system and any 
revisions to insure that they are 
designed to obtain compliance with the 
criteria established in accordance with 
paragraphs (b) and (d) of this section 
and the enforceable requirements of the 
Act as defined in § 35.2005(b)(15). The 
Regional Administrator shall complete 
review of the priority system within 30 
days of receipt of the system from the 
State and will notify the State in writing 
of approval or disapproval of the 
priority system, stating any reasons for 
disapproval.

{3} The Regional Administrator will 
review the project priority list and any 
revisions to insure compliance with the 
State’s approved priority system apd the 
requirements /of paragraph (c) of this 
section. The Regional Administrator will 
complete review of the project priority 
list within 30 days of receipt from the 
State and will notify the State in writing 
of acceptance or rejection, stating the 
reasons for the rejection. Any project 
which is not contained on an accepted 
current priority list will not receive 
funding.

(f) Compliance with the enforceable 
requirements of the Act. (1) Except as 
limited under paragraph (f)(2) of this 
section, the Regional Administrator, 
after a public hearing, shall require the 
removal of a specific project or portion 
thereof from the State project priority 
list if the Regional Administrator 
determines it will not contribute to 
compliance with the enforceable 
requirements of the Act.

(2) The Regional Administrator shall 
not require removal of projects in 
categories under paragraphs (b)(2)(i)(D) 
through (b)(2)(i)(G) of this section which 
do not meet the enforceable 
requirements of the Act unless the total 
Federal share of such projects would 
exceed 25 percent of the State’s annual 
allotment.

§ 35.2020 Reserves.
In developing its priority list the State 

shall establish the reserves required or 
authorized under this section. The 
amount of each mandatory reserve shall 
be based on the allotment to each State 
from the annual appropriation under 
§ 35.2010. The State may also establish 
other reserves which it determines 
appropriate.

(a) Reserve for State management 
assistance grants. Each State may 
request that the Regional Administrator

reserve, from the State’s annual 
allotment, up to 4 percent of the State’s 
allotment based on the amount 
authorized to be appropriated, or 
$400,000, whichever is greater, for State 
management assistance grants under 
Subpart F of this part. Grants may be 
made from these funds to cover the 
costs of administering activities 
delegated or scheduled to be delegated 
to a State. Funds reserved for this 
purpose that are obligated by the end of 
the allotment period will be added to the 
amounts last allotted to a State. These 
funds shall be immediately available for 
obligation to projects in the same 
manner and to the same extent as the 
last allotment.

(b) Reserve for alternative systems for 
small communities. Each State with 25 
percent or more rural population (as 
determined by population estimates of 
the Bureau of Census) shall reserve 4 
percent of the State’s annual allotment 
for alternatives to conventional 
treatment works for small communities. 
The Governor of any non-rural State 
may reserve up to 4 percent of that 
State’s allotment for the same purpose.

(c) Reserve for innovative and 
alternative technologies. Each State 
shall reserve not less than 4 percent nor 
more than 7Vz percent from its annual 
allotment to increase the Federal share 
of grant awards under § 35.2032 for 
projects which use innovative or 
alternative wastewater treatment 
processes and techniques. Of this 
amount not less than one-half of one 
percent of the State’s allotment shall be 
set aside to increase the Federal share 
for projects using innovative processes 
and techniques.

(d) Reserve for water quality 
management Each State shall reserve 
not less than $100,000 nor more than 1 
percent from its annual allotments, to 
carry out water quality management 
planning under § 35.2023, except that in 
the case of Guam, the Virgin Islands, 
American Samoa, the Trust Territory of 
the Pacific Islands and the 
Commonwealth of the Northern 
Marianas, a reasonable amount shall be 
reserved for this purpose.

(e) Reserve for Advances of • 
Allowance. Each State shall reserve a 
reasonable portion of its annual 
allotment not to exceed 10 percent for 
advances of allowance under § 35.2025. 
The Regional Administrator may waive 
this reserve requirement where a State 
can demonstrate that such a reserve is 
not necessary because no new facilities 
planning or design work requiring an 
advance and resulting in Step 3 grant 
awards is expected to begin during the 
period of availability of the annual 
allotment.

§ 35.2021 Reallotment of reserves.

(a) Mandatory portions of reserves 
under § 35.2020(b) through (e) shall be 
reallotted if not obligated during the 
allotment period. The State management 
assistance reserve under § 35.2020(a) is 
not subject to reallotment.

(b) States may request the Regional 
Administrator to release funds in 
optional reserves or optional portions of 
required reserves under § 35.2020(b) 
through (e) for funding projects at any 
time before the reallotment date. If these 
optional reserves are not obligated or 
released and obligated for other 
purposes before the reallotment date, 
they shall be subject to reallotment 
under § 35.2010(b).

(c) Sums deobligated from the 
mandatory portion of reserves under 
paragraphs (b) through (e) of § 35.2020 
which are reissued by the Comptroller 
to the Regional Administrator before the 
initial reallotment date for those funds 
shall be returned to the same reserve. 
(See § 35.2010.)

§ 35.2023 Water quality management 
planning.

(a) From funds reserved under 
§ 35.2020(d) the Regional Administrator 
shall make grants to the States to carry 
out water quality management planning 
including but not limited to:

(1) Identifying the most cost-effective 
and locally acceptable facility and non­
point measures to meet and maintain 
water quality standards;

(2) Developing an implementation 
plan to obtain State and local financial 
and regulatory commitments to 
implement measures developed under 
paragraph (a)(1);

(3) Determining the nature, extent and 
causes of water quality problems in 
various areas of the State and interstate 
region, and reporting on these annually; 
and

(4) Determining which publicly owned 
treatment works should be constructed, 
in which areas and in what sequence, 
taking into account the relative degree 
of effluent reduction attained, the 
relative contributions to water quality of 
other point or nonpoint sources, and the 
consideration of alternatives to such 
construction, and implementing section 
303(e) of the Act.

(b) In carrying out planning with 
grants made under paragraph (a), a 
State shall develop jointly with local, 
regional and interstate entities, a plan 
for carrying out the program and give 
funding priority to such entities and 
designated or undesignated public 
comprehensive planning organizations 
to carry out the purposes of this section.
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§ 35.2024 Combined sewer overflows.

(a) Grant assistance from State 
allotment. As provided in
§ 35.2015(b)(2)(iv), after September 30, 
1984, upon request from a State, the 
Administrator may award a grant under 
section 201(n)(l) of the Act from the 
State allotment for correction of 
combined sewer overflows provided 
that the project is on the project priority 
list, it addresses impaired uses in 
priority water quality areas which are 
due to the impacts of the combined 
sewer overflows and otherwise meets 
the requirements of this subpart. The 
State must demonstrate to the 
Administrator that the water quality 
goals of the Act will not be achieved 
without correcting the combined sewer 
overflows. The demonstration shall as a 
minimum prove that significant usage of 
the water for fishing and swimming will 
not be possible without the proposed 
project, and that the project will result 
in substantial restoration of an existing 
impaired use.

(b) Separate fund for combined sewer 
overflows in marine waters. (1) After 
September 30,1982, the Administrator 
may award grants under section 
201(n)(2) of the Act for addressing 
impaired uses or public health risks in 
priority water quality areas in marine 
bays and estuaries due to the impacts of 
combined sewer overflows. The 
Administrator may award such grants 
provided that the water quality benefits 
of the proposed project have been 
demonstrated by the State. The 
demonstration shall as a minimum prove 
that significant usage of the water for 
shellfishing and swimming will hot be 
possible without the proposed project 
for correction of combined sewer 
overflows, and the proposed project will 
result in substantial restoration of an 
existing impaired use.

(2) The Administrator shall establish 
priorities for projects with demonstrated 
water quality benefits based upon the 
following criteria:

(i) Extent of water use benefits that 
would result, including swimming and 
shellfishing;

(ii) Relationship of water quality 
improvements to project costs; and

(iii) National and regional 
significance.

(3) If the project is a phase or segment 
of the proposed treatment works 
described in the facilities plan, the 
criteria in paragraph (b)(2) of this 
section must be applied to the treatment 
works described in the facilities plan 
and each segment proposed for funding.

(4) All requirements of this Subpart 
apply to grants awarded under section 
201(n)(2) of the Act except §§ 35.2010,

35.2015, 35.2020, 35.2021, 35.2025(b), 
35.2042, 35.2103, 35.2109, and 35.2202.

§ 35.2025 Allowance and advance of 
allowance.

(a) Allowance. Step 2 + 3  and Step 3 
grant agreements will include an 
allowance for facilities planning and 
design of the project to be determined in 
accordance with Appendix B of this 
subpart.

(b) Advance of allowance to potential 
grant applicants. (1) After application 
by the State (see § 35.2040(d)), the 
Regional Administrator will award a 
grant to the State in the amount of the 
reserve under § 35.2020(e) to advance 
allowances to potential grant applicants 
for facilities planning and project 
design.

(2) The State may request that the 
right to receive payments under the 
grant be assigned to specified potential 
grant applicants.

(3) The State may provide advances of 
allowance only to small communities, as 
defined by the State, which would 
otherwise be unable to complete an 
application for a grant under § 35.2040 in 
the judgment of the State.

(4) The advance shall not exceed the 
Federal share of the estimate of the 
allowance for such costs which a 
grantee would receive under paragraph
(a) of this section.

(5) In the event a Step 2 + 3  or Step 3 
grant is not awarded to a recipient of an 
advance, the State may seek repayment 
of the advance on such terms and 
conditions as it may determine. When a 
State recovers such advances they shall 
be added to its most recent grant for 
advances of allowance.

§ 35.2030 Facilities planning.

(a) General. (1) Facilities planning 
consists of those necessary plans and 
studies which directly relate to 
treatment works needed to comply with 
enforceable requirements of the Act. 
Facilities planning will investigate the 
need for proposed facilities. Through a 
systematic evaluation of alternatives 
that are feasible in light of the unique 
demographic, topographic, hydrologic 
and institutional characteristics of the 
area, it will demonstrate that, except for 
innovative and alternative technology 
under § 35.2032, the selected alternative 
is cost effective (i.e., is the most 
economical means of meeting the 
applicable effluent, water quality and 
public health requirements over the 
design life of the facility while 
recognizing environmental and other 
non-monetary considerations). For 
sewered communities with a population 
of 10,000 or less, consideration must be 
given to appropriate low cost

technologies such as facultative ponds, 
trickling filters, oxidation ditches, or 
overland-flow land treatment; and for 
unsewered portions of communities of
10,000 or less, consideration must be 
given to onsite systems. The facilities 
plan will also demonstrate that the 
selected alternative is implementable 
from legal, institutional, financial and 
management standpoints.

(2) Grant assistance may be awarded 
before certification of the completed 
facilities plan if:

(i) The Regional Administrator 
determines that applicable statutory and 
regulatory requirements (including Part 
6) have been met; that the facilities 
planning related to the project has been 
substantially completed; and that the 
project for which grant assistance is 
awarded will not be significantly 
affected by the completion of the 
facilities plan and will be a component 
part of the complete waste treatment 
system; and

(ii) Thé applicant agrees to complete 
the facilities plan on a schedule the 
State accepts and such schedule is 
inserted as a special condition of the 
grant agreement.

(b) Facilities plan contents. A 
completed facilities plan must include:

(1) A description of both the proposed 
treatment works, and the complete 
waste treatment system of which it is a 
part.

(2) A description of the Best 
Practicable Wastewater Treatment 
Technology. (See § 35.2005(b)(7).)

(3) A cost-effectiveness analysis of the 
feasible conventional, innovative and 
alternative wastewater treatment 
works, processes and techniques 
capable of meeting the applicable 
effluent, water quality and public health 
requirements over the design life of the 
facility while recognizing environmental 
and other non-monetary considerations. 
The planning period for the cost- 
effectiveness analysis shall be 20 years. 
The monetary costs to be considered 
must include the present worth or 
equivalent annual value of all capital 
costs and operation and maintenance 
costs. The discount rate established by 
EPA for the construction grants program 
shall be used in the cost-effectiveness 
analysis. The population forecasting in 
the analysis shall be consistent with the 
current Needs Survey. A cost- 
effectiveness analysis must includê:

(i) An evaluation of alternative flow 
reduction methods. (If the grant 
applicant demonstrates that the existing 
average daily base flow (ADBF) from 
the area is less than 70 gallons per 
capita per day (gpcd), or if the Regional 
Administrator determines the. area has
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an effective existing flow reduction 
program, additional flow reduction 
evaluation is not required.)

(ii) A description of the relationship 
between the capacity of alternatives and 
the needs to be served, including 
capacity for future growth expected 
after the treatment works become 
operational. This includes letters of 
intent from significant industrial users 
and all industries intending to increase 
their flows or relocate in the area 
documenting capacity needs and 
characteristics for existing or projected 
flows;

(iii) An evaluation of improved 
effluent quality attainable by upgrading 
the operation and maintenance and 
efficiency of existing facilities as an 
alternative or supplement to 
construction of new facilities;

(iv) An evaluation of the alternative 
methods for the reuse or ultimate 
disposal of treated wastewater and 
sludge material resulting from the 
treatment process;

(v) A consideration of systems with 
revenue generating applications;

(vij An evaluation of opportunities to 
reduce use of, or recover energy;

(vii) Cost information on total capital 
costs, and annual operation and 
maintenance costs, as well as estimated 
annual or monthly costs to residential 
and industrial users.

(4) A demonstration of the non­
existence or possible existence of 
excessive inflitration/inflow in the 
sewer system. See § 35.2120.

(5) An analysis of the potential open 
space and recreation opportunities 
associated with the project.

(6) An adequate evaluation of the 
environmental impacts of alternatives 
under Part 6 of this chapter.

(7) An evaluation of die water supply 
implications of the project.

(8) For the selected alternative, a 
concise description at an appropriate 
level of detail, of at least the following:

(i) Relevant design parameters;
(ii) Estimated capital construction and 

operation and maintenance costs, 
(identifying the Federal, State and local 
shares), and a description of the manner 
in which local costs will be financed;

(iii) Estimated cost of future 
expansion and long-term needs for 
reconstruction of facilities following 
their design life;

(iv) Cost impacts on wastewater 
system users; and

(v) Institutional and management 
arrangements necessary for successful 
implementation.

(c) Submission and review of facilities 
plan. Each facilities plan must be 
submitted to the State for review. EPA 
recommends that potential grant

applicants confer with State reviewers 
early in the facilities planning process. 
In addition, a potential grant applicant 
may request in writing from the State 
and EPA an early determination under 
Part 6 of this chapter of the 
appropriateness of a categorical 
exclusion from NEPA requirements, the 
scope of the environmental information 
document or the early preparation of an 
environmental impact statement.

§ 35.2032 Innovative and alternative 
technologies.

(a) Funding for innovative and 
alternative technologies. Projects or 
portions of projects using unit processes 
or techniques which the Regional 
Administrator determines to be 
innovative or alternative technology 
shall receive increased grants under
§ 35.2152.

(1) Only funds from the reserve in 
§ 35.2020(c) shall be used to increase 
these grants.

(2) If the project is an alternative to 
conventional treatment works for a 
small community, funds from the reserve 
in § 35.2020(b) may be used for the 75 
percent portion, or any lower Federal 
share of the grant as determined under
§ 35.2152.

(b) Cost-effectiveness preference. The 
Regional Administrator may award 
grant assistance for a treatment works 
or portion of a treatment works using 
innovative or alternative technologies if 
the total present worth cost of the 
treatment works for which the grant is 
to be made does not exceed the total 
present worth cost of the most cost- 
effective alternative by more than 15 
percent

(1) Privately-owned individual 
systems (§ 35.2034) are not eligible for 
this preference.

(2) If the present worth costs of the 
innovative or alternative unit processes 
are 50 percent or less of the present 
worth cost of the treatment works, the 
cost-effectiveness preference applies 
only to the innovative or alternative 
components.

(c) Modification or replacement of 
innovative and alternative projects. The 
Regional Administrator may award 
grant assistance to fund 100 percent of 
the allowable costs of the modification 
or replacement of any project funded 
with increased grant funding in 
accordance with paragraph (a) of this 
sectioh if he determines that:

(1) The innovative or alternative 
elements of the project have caused the 
project or significant elements of the 
complete waste treatment system of 
which the project is a part to fail to meet 
project performance standards;

(2) The failure has significantly 
increased operation and maintenance 
expenditures for the project or the 
complete waste treatment system of 
which the project is a part; or requires 
significant additional captial 
expenditures for corrective action;

(3) The failure has occurred prior to 
two years after initiation of operation of 
the project; and

(4) The failure is not attributable to 
negligence on the part of any person.
§ 35.2034 Privately owned individual 
systems.

(a) An eligible applicant may apply 
for a grant to build privately owned 
treatment works serving one or more 
principal residences or small 
commercial establishments.

(b) In addition to those applicable 
limitations set forth in § 35.2100 through 
§ 35.2127 the grant applicant shall:

(1) Demonstrate that the total cost and 
environmental impact of building the 
individual system will be less than the 
cost of a conventional system;

(2) Certify that the principal residence 
or small commercial establishment was 
constructed before December 27,1977, 
and inhabited or in use on or before that 
date;

(3) Apply on behalf of a number of 
individual units to be served in the 
facilities planning area;

(4) Certify that public ownership of 
such works is not feasible and list the 
reasons; and

(5) Certify that such treatment works 
will be properly operated and 
maintained and will comply with all 
other requirements of section 204 of the 
Act.

§ 35.2040 Grant application.

Applicants for Step 2 + 3  or Step 3 
assistance shall submit applications to 
the State. In addition to the information 
required in Parts 30 and 33 of this 
subchapter, applicants shall provide the 
following information:

(a) Step 2+ 3 : Combined design and 
building of a treatment works and 
building related services and supplies. 
An application (EPA form 5700-32) for 
Step 2 + 3  grant assistance shall include:

(1) A facilities plan prepared in 
accordance with Subpart E or I as 
appropriate;

(2) Certification from the State that 
there has been adequate public 
participation based on State and local 
statutes;

(3) Notification of any advance 
received under § 35.2025(b); and

(4) Evidence of compliance with all 
applicable limitations on award
(§§ 35.2100 through 35.2127).
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(b ) Step 3: Building o f a treatment 
works and related services and  
supplies. An application (EPA form 
5700-32) for Step 3 grant assistance shall 
include:

(1) A facilities plan prepared in 
accordance with Subpart E or I as 
appropriate;

(2 ) C e r tif ic a tio n  fro m  th e  S ta te  th a t  
th e re  h a s  b e e n  a d e q u a te  p u b lic  
p a rt ic ip a tio n  b a s e d  o n  S ta te  a n d  lo c a l  
s ta tu te s ;

(3) N o tif ica tio n  o f  a n y  a d v a n c e  
re c e iv e d  u n d e r  § 35.2025(b);

(4) E v id e n c e  o f  c o m p lia n c e  w ith  all  
a p p lic a b le  l im ita tio n s  o n  a w a r d
(§§ 35.2100 through 35.2127);

(5) Final design drawings and 
specifications;

(6 ) T h e  p r o je c t  s ch e d u le ; a n d
(7) In the case of an application for 

Step 3 assistance that is solely for the 
acquisition of eligible real property, a 
plat which shows the legal description 
of the property to be acquired, a 
preliminary layout of the distribution 
and drainage systems, and an 
explanation of the intended method of 
acquiring the real property (see 40 CFR 
Part 4).

(c) Training facility project. An 
application (EPA form 5700-32) for a 
grant for construction and support of a 
training facility, facilities or training 
programs under section 109(b) of the Act 
shall include:

(1) A w ritte n  c o m m itm e n t fro m  th e  
S ta te  a g e n c y  to  c a r r y  o u t a t  su ch  fa c il ity  
a  p ro g ra m  o f  tra in in g ; a n d

(2) If a facility is to be built, an 
engineering report including facility 
design data and cost estimates for 
design and building.

(d) Advances o f allowance. State 
applications for advances of allowance 
to small communities shall be on EPA 
form 5700-31, Application for Federal 
Assistance (short form). The application 
shall include:

(1) A list of communities that received 
an advance of allowance and the 
amount received by each under the 
previous State grant; and

(2 ) T h e  b a s is  fo r  th e  a m o u n t  
r e q u e s te d .

(e) Field Testing o f Innovative and  
Alternative Technology. An application 
(EPA Form 5700-32) for field testing of 1/ 
A projects shall include a field testing 
plan containing:

(1 ) Id e n tif ic a tio n ; in clu d in g  s iz e , o f  a ll  
p rin c ip a l  c o m p o n e n ts  to  b e  te s te d ;

(2) Location of testing facilities in 
relationship to full scale design;

(3) Identification of critical design 
parameters and performance variables 
that are to be verified as the basis for 1/ 
A determinations:

(4) Schedule for construction of field 
testing facilities and duration of 
proposed testing;

(5) Capital and O&M cost estimate of 
field testing facilities with 
documentation of cost effectiveness of 
field testing approach; and

(6) Design drawing, process flow 
diagram, equipment specification and 
related engineering data and 
information sufficient to describe the 
overall design and proposed 
performance of the field testing facility.

(f) Marine CSO Project. An 
application (EPA Form 5700-32) for 
marine CSO grant assistance under 
§ 35.2024(b) shall include:

(1) All information required under 
paragraphs (b)(1), (b)(2), (b)(4), (b)(6), 
and (b)(7), of this section;

(2) Final design drawings and 
specifications or a commitment to 
provide them by a date set by the 
Regional Administrator; and

(3) The water quality benefits 
demonstration required under
§ 35.2024(b)(1).
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2042 Review of grant applications.
(a) All States shall review grant 

applications to ensure that they are 
complete. When the State determines 
the proposed project is entitled to 
priority it shall forward the State 
priority certification and, except where 
application review is delegated, the 
complete application to the regional 
Administrator for review.

(b) (1) All States delegated authority to 
manage the construction grants program 
under section 205(g) of the Act and 
Subpart F of this part shall furnish a 
written certification to the Regional 
Administrator, on a project-by-project 
basis, stating that the applicable Federal 
requirements within the scope of 
authority delegated to the State under 
the delegation agreement have been 
met. The certification must be supported 
by documentation specified in the 
delegation agreement which will be 
made available to the Regional 
Administrator upon request. The 
Regional Administrator shall accept the 
certification unless he determines the 
State has failed to establish adequate 
grounds for the certification or that an 
applicable requirement has not been 
met.

(2)(i) When EPA receives a 
certification covering all delegable 
preaward requirements, the Regional 
Administrator shall approve or 
disapprove the grant within 45 calendar 
days of receipt of the certification. The 
Regional Administrator shall state in 
writing the reasons for any disapproval,

and he shall have an additional 45 days 
to review any subsequent revised 
submissions. If the Regional 
Administrator fails to approve or 
disapprove the grant within 45 days of 
receipt of the application, the grant shall 
be deemed approved and the Regional 
Adminstrator shall issue the grant 
agreement.

(ii) Grant increase requests are 
subject to the 45 day provision of this 
section if the State has been delegated 
authority over the subject matter of the 
request.

(c) Applications for assistance for 
training facilities funded under section 
109(b) and for State advances of 
allowance under section 201(1)(1) of the 
Act and § 35.2025 will be reviewed in 
accordance with Part 30 of this 
subchapter.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2050 Effect of approval or 
certification of documents.

Review or approval of facilities plans, 
design drawings and specifications or 
other documents by or for EPA is for 
administrative purposes only and does 
not relieve the grantee of its 
responsibility to properly plan, design, 
build and effectively operate and 
maintain the treatment works described 
in the grant agreement as required under 
law, regulations, permits, and good 
management practices. EPA is not 
responsible for increased costs resulting 
from defects in the plans, design 
drawings and specifications or other 
subagreement documents.

§ 35.2100 Limitations on award.
Before awarding grant assistance for 

any project the Regional Administrator 
shall approve the facilities plan and 
final design drawings and specifications, 
and determine that the applicant and the 
applicant’s project have met all of the 
applicable requirements of § 35.2040 and 
§§35.2100 through 35.2127 except as 
provided in § 35.2202 for Step 2 +  3 
projects.

§ 35.2101 Advanced treatment.
Projects proposing advanced 

treatment shall be awarded grant 
assistance only after the project has 
been reviewed under EPA’s advanced 
treatment review policy. This review 
must be completed before submission of 
any application. EPA recommends that 
potential grant applicants obtain this 
review before initiation of design.

§ 35.2102 Water quality management 
plans.

The project shall be consistent with 
the approved elements of any applicable
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water quality management (WQM) plan 
approved under section 208 or section 
303(e) of the Act; and the applicant shall 
be the wastewater management agency 
designated in that WQM plan.

§ 35.2103 Priority determination.

The project shall be entitled to 
priority in accordance with § 35.2015, 
and the award of grant assistance for 
the project shall not jeopardize the 
funding of any project of higher priority 
under the approved priority system.
§ 35.2104 Funding and other 
considerations.

The applicant shall;
(a) Agree to pay the non-Federal 

project costs;
(b) Demonstrate the legal, 

institutional, managerial, and financial 
capability to ensure adequate building 
and operation and maintenance of the 
treatment works throughout the 
applicant’s jurisdiction including the 
ability to comply with Part 30 of this 
subchapter. This demonstration must 
include: an explanation of the roles and 
responsibilities of the local governments 
involved; how construction and 
operation and maintenance of the 
facilities will be financed; a current 
estimate of the cost of the facilities; and 
a calculation of the annual costs per 
household. It must also include a written 
certification signed by the applicant that 
the applicant has analyzed the costs and 
financial impacts of the proposed 
facilities, and that it has the capability 
to finance and manage their building 
and operation and maintenance in 
accordance with this regulation;

(c) Certify that it has not violated any 
Federal, State or local law pertaining to 
fraud, bribery», graft, kickbacks, 
collusion, conflict of interest or other 
unlawful or corrupt practice relating to 
or in connection with facilities planning 
or design work on a wastewater 
treatment works project.

(d) Indicate the level of participation 
for minority and women’s business 
enterprises during facilities planning 
and design of the project.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2105 Debarment and suspension.
The applicant shall indicate whether 

it used the services of any individual, 
organization, or unit of government for 
facilities planning or design work whose 
name appears on the master list of 
debarments, suspensions, and voluntary 
exclusions. See 40 CFR 32.400. If the 
applicant indicates it has used the 
services of a debarred individual or 
firm, EPA will closely examine the 
facilities plan, design drawings and

specifications to determine whether to 
award a grant. EPA will also determine 
whether the applicant should be found 
non-responsible under Part 30 of this 
subchapter or be the subject of possible 
debarment or suspension under Part 32 
of this-subchapter.

§ 35.2106 Plan of operation.

The applicant shall submit a draft 
plan of operation that addresses 
development of: An operation and 
maintenance manual; an emergency 
operating program; personnel training; 
an adequate budget consistent with the 
user charge system approved under 
§ 35.2140; operational reports; 
laboratory testing needs; and an 
operation and maintenance program for 
the complete waste treatment system.

§ 35.2107 Intermunicipal service 
agreements.

If the project will serve two or more 
municipalities, the applicant shall 
submit the executed intermunicipal 
agreements, contracts or other legally 
binding instruments necessary for the 
financing, building and operation of the 
proposed treatment works. At a 
minimum they must include the basis 
upon which costs are allocated, the 
formula by which costs are allocated, 
and the manner in which the cost 
allocation system wilhbe administered. 
The Regional Administrator may waive 
this requirement provided the applicant 
can demonstrate:

(a) That such an agreement is already 
in place; or

(b) Evidence of historic service 
relationships for water supply, 
wastewater or other services between 
the affected communities regardless of 
the existence of formal agreements, and

(c) That the financial strength of the 
supplier agency is adequate to continue 
the project, even if one of the proposed 
customer agencies fails to participate.
(Approved by the Office of Management and 
Budget .under control number 2040-0027)

§ 35.2108 Phased or segmented treatment 
works.

Grant funding may be awarded for a 
phase or segment of a treatment works, 
subject to the limitations of § 35.2123, 
although that phase or segment does not 
result in compliance with the 
enforceable requirements of the Act, 
provided:

(a) The great agreement requires the 
recipient to make the treatment works of 
which the phase or segment is a part 
operational and comply with the 
enforceable requirements of the Act 
according to a schedule specified in the 
grant agreement regardless of whether

grant funding is available for the 
remaining phases and segments; and

(b) Except in the case of a grant solely 
for the acquisition of eligible real 
property, one or more of the following 
conditions exist:

(1) The Federal share of the cost of 
building the treatment works would 
require a disproportionate share of the 
State’s annual allotment relative to 
other needs or would require a major 
portion of the State’s annual allotment;

(2) The period to complete the 
building of the treatment works will 
cover three years or more; or

(3) The treatment works must be 
phased or segmented to meet the 
requirements of a Federal or State court 
order.
§35.2109 Step 2 + 3 .

The Regional Administrator may 
award a Step 2 + 3  grant which will 
provide the Federal share of an 
allowance under Appendix B and the 
estimated allowable cost of the project 
only if:

(a) The population of the applicant 
municipality is 25,000 or less according 
to the most recent U.S. Census;

(b) The total Step 3 building cost is 
estimated to be $8 million or less; and

(c) The project is not for a treatment 
works phase or segment.
§ 35.2110 Access to individual systems.

Applicants for privately owned 
individual systems shall provide 
assurance of access to the systems at all 
reasonable times for such purposes as 
inspection, monitoring, building, 
operation, rehabilitation and 
replacement.
§ 35.2111 Revised water quality 
standards.

After December 29,1984, no grant 
assistance can be awarded in a State for 
stream segments which have not had 
their water quality standards reviewed 
and revised, as appropriate, or new 
standards adopted under section 303(c) 
of the Act, unless the State has in good 
faith submitted such water quality 
standards and the Regional 
Administrator has failed to act on them 
within 120 days of receipt.

§ 35.2112 Marine discharge waiver 
applicants.

If the applicant is also an applicant 
for a secondary treatment requirement 
waiver under section 301(h) of the Act, a 
plan must be submitted which contains 
a modified scope of work, a schedule for 
completion of the less-than-secondary 
facility and an estimate of costs 
providing for building the proposed less- 
than-secondary facilities, including
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provisions for possible future additions 
of treatment processes or techniques to 
meet secondary treatment requirements.

§35.2113 Environmental review.

(a) The environmental review 
required by Part 6 of this Chapter must 
be completed before submission of any 
application. The potential applicant 
should work with the State and EPA as 
early as possible in the facilities 
^planning process to determine if the 
project qualifies for a categorical 
exclusion from Part 6 requirements, or 
whether a finding of no significant 
impact or an environmental impact 
statement is required.

(b) In conjunction with the facilities 
planning process as described in
§ 35.2030(c), a potential applicant may 
request, in writing, that EPA make a 
formal determination under Part 6 of this 
chapter.

§ 35.2114 Value engineering.

(a) If the project has not received Step 
2 grant assistance the applicant shall 
conduct value engineering if the total 
estimated cost of building the treatment 
works is more than $10 million.

(b) The value engineering 
recommendations shall be implemented 
to the maximum extent feasible.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2116 Collection system.

Except as provided in § 35.2032(c), if 
the project involves collection system 
work, such work:

(a) Shall be for the replacement or 
major rehabilitation of an existing 
collection system which was not build 
with Federal funds awarded on or after 
October 18,1972, and shall be necessary 
to the integrity and performance of the 
complete waste treatment system; or

(b) Shall be for a new cost-effective 
collection system in a community in 
existence on October 18,1972, which 
has sufficient existing or planned 
capacity to adequately treat such 
collected wastewater and where the 
bulk (generally two-thirds) of the 
expected flow (flow from existing plus 
future residential users) will be from the 
resident population on October 18,1972. 
The expected flow will be subject to the 
limitations for interceptors contained in 
§ 35.2123. If assistance is awarded, the 
grantee shall provide assurances that 
the existing population will connect to 
the collection system within a 
reasonable time after project 
completion.

§ 35.2118 Preaward costs.
(a) EPA will not award grant 

assistance for Step 2 + 3  and Step 3 work

performed before award of grant 
assistance for that project, except:

(1) In emergencies or instances where 
delay could result in significant cost 
increases, the Regional Administrator 
may approve preliminary Step 3 work 
(such as procurement of major 
equipment requiring long lead times, 
field testing of innovative and 
alternative technologies, minor sewer 
rehabilitation, acquisition of eligible 
land, or of an option for the purchase of 
eligible land or advance building of 
minor portions of treatment works), 
after completion 6f the environmental 
review as required by § 35.2113.

(2) If the Regional Administrator 
approves preliminary Step 3 work, such 
approval is not an actual or implied 
commitment of grant assistance and the 
applicant proceeds at its own risk.

(b) Any procurement is subject to the 
requirements of 40 CFR Part 33, and in 
the case of acquisition of eligible real 
property, 40 CFR Part 4.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§35.2120 Infiltration/lnflow.
(a) General. The applicant shall 

demonstrate to the Regional 
Administrator’s satisfaction that each 
sewer system discharging into the 
proposed treatment works project is not 
or will not be subject to excessive 
infiltration/inflow. For combined 
sewers, inflow is not considered 
excessive in any event.

(b) Inflow. If the rainfall induced peak 
inflow rate results or will result in 
chronic operational problems during 
storm events, the applicant shall 
perform a study of the sewer system to 
determine the quantity of excessive 
inflow and to propose a rehabilitation 
program to eliminate the excessive 
inflow. All cases in which facilities are 
planned for the specific storage and/or 
treatment of inflow shall be subject to a 
cost-effectiveness analysis.

(c) Infiltration. (1) If the flow rate at 
the existing treatment facility is 12Q 
gallons per capita per day or less during 
periods of high groundwater, the 
applicant shall build the project 
including sufficient capacity to transport 
and treat any existing infiltration. 
However, if the applicant believes any 
specific portion of its sewer system is 
subject to excessive infiltration, the 
applicant may confirm its belief in a 
cost-effectiveness analysis and propose 
a sewer rehabilitation program to 
eliminate that specific excessive 
infiltration.

(2) If the flow rate at the existing 
treatment facility is more than 120 
gallons per capita per day during

periods of high groundwater, the 
applicant shall either:

(i) Perform a study of the sewer 
system to determine the quantity of 
excessive infiltration and to propose a 
sewer rehabilitation program to ; 
eliminate the excessive infiltration; or

(ii) If the flow rate is not significantly 
more than 120 gallons per capita per 
day, request the Regional Administrator 
to determine that he may proceed 
without further study, in which case the 
allowable project cost will be limited to 
the cost of a project with a capacity of 
120 gallons per capita per day under 
Appendix A.G.2.a.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2122 Approval of user charge system 
and proposed sewer use ordinance.

If the project is for Step 3 grant 
assistance, unless it is solely for 
acquisition of eligible land, the applicant 
must obtain the Regional 
Administrator’s approval of its user 
charge system (§ 35.2140) and proposed 
(or existing) sewer use ordinance 
§ 35.2130). If the applicant has a sewer 
use ordinance or user charge system in 
affect, the applicant shall demonstrate 
to the Regional Administrator’s 
satisfaction that they meet the 
requirements of this Part and are being 
enforced.
(Approved by the Office of Management and 
Budget under control number 2040-0027}

§ 35.2123 Reserve capacity.

EPA will limit grant assistance for 
reserve capacity as follows:

(a) If EPA awarded a grant for a Step 
3 interceptor segment before December 
29,1981, EPA may award grants for 
remaining interceptor segments included 
in the facilities plan with reserve 
capacity as planned, up to 40 years.

(b) Except as provided in paragraph
(a) of this section. If EPA awards a grant 
for a Step 3 or Step 3 segment of a 
primary, secondary, or advanced 
treatment facility or its interceptors 
included in the facilities plan before 
October 1,1984, the grant for that Step 3 
or Step 3 segment, and any remaining 
segments, may include 20 years reserve 
capacity.

(c) Except as provided in paragraph
(b) of this section, after September 30, 
1984, no grant shall be made to provide 
reserve capacity for a project for 
secondary treatment or more stringent 
treatment or new interceptors and 
appurtenances. Grants for such projects 
shall be based on capacity necessary to 
serve existing needs (including existing 
needs of residential, commercial, 
industrial, and other users) as
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determined on the date of the approval 
of the Step 3 grant. Grant assistance 
awarded after September 30,1990 shall 
be limited to the needs existing on 
September 30,1990.

(d) For any application with capacity 
in excess of that provided by this 
section:

(1) All incremental costs shall be paid 
by the applicant. Incremental costs 
include all costs which would not have 
been incurred but for the additional 
excess capacity, i.e., any cost in 
addition to the most cost-effective 
alternative with eligible reserve 
capacity described under paragraphs (a) 
and (b) of this section.

(2) It must be determined that the 
actual treatment works to be built meets 
the requirements of the National 
Environmental Policy Act and all 
applicable laws and regulations.

(3) The Regional Administrator shall 
approve the plans, specifications and 
estimated for the actual treatment 
works.

(4) The grantee shall assure the 
Regional Administrator satisfactorily 
that it has assessed the costs and 
financial impacts of the actual treatment 
works and has the capability to finance 
and manage their construction and 
operation.

(5) The grantee must implement a user 
charge system which applies to the 
entire service area of the grantee.

(6) The grantee shall execute 
appropriate grant conditions or releases 
protecting the Federal Government from 
any claim for any of the costs of 
construction due to the additional 
capacity.

§ 35.2125 Treatm ent of wastewater from 
industrial users.

(a) Grant assistance shall not be 
provided for a project unless the project 
is included in a complete waste 
treatment system and the principal 
purpose of both the project and the 
system is for the treatment of domestic 
wastewater of the entire community, 
area, region or district concerned.

(b) Allowable project costs do not 
include:

(1) Costs of interceptor or collector 
sewers constructed exclusively, or 
almost exclusively, to serve industrial 
users; or

(2) Costs for control or removal of 
pollutants in wastewater introduced into 
the treatment works by industrial users, 
unless the applicant is required to 
remove such pollutants introduced from 
nonindustrial users.

§ 35.2127 Federal facilities.

Grant assistance shall not be provided 
for costs to transport or treat

wastewater produced by a facility that 
is owned and operated by the Federal 
government which contributes more 
than 250,(XX) gallons per day or five 
percent of the design flow of the 
complete waste treatment system, 
whichever is less.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2130 Sewer use ordinance.

The sewer use ordinance (see also 
§§35.2122 and 35.2208) or other legally 
binding document shall prohibit any 
new connections from inflow sources 
into the treatment works and require 
that new sewers and connections to the 
treatment works are properly designed 
and constructed. The ordinance or other 
legally binding document shall also 
require that all wastewater introduced 
into the treatment works not contain 
toxics or other pollutants in amounts or 
concentrations that endanger public 
safety and physical integrity of the 
treatment works; cause violation of 
effluent or water quality limitations; or 
preclude the selection of the most cost- 
effective alternative for wastewater 
treatment and sludge disposal.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2140 User charge system.

The user charge system (see 
§ § 35.2122 and 35.2208) must be designed 
to produce adequate revenues required 
for operation and maintenance 
(including replacement). It shall provide 
that each user which discharges 
pollutants that cause an increase in. the 
cost of managing the effluent or sludge 
from the treatment works shall pay for 
such increased cost. The user charge 
system shall be based on either actual 
use under paragraph (a) of this section, 
ad valorem taxes under paragraph (b) of 
this section, or a combination of the two.

(a) User charge system based on 
actual use. A grantee’s user charge 
system based on actual use (or 
estimated use) of wastewater treatment 
services shall provide that each user (or 
user class) pays its proportionate share 
of operation and maintenance (including 
replacement) costs of treatment works 
within the grantee’s service area, based 
on the user’s proportionate contribution 
to the total wastewater loading from all 
users (or user classes).

(b) User charge system based on ad 
valorem taxes. A grantee’s user charge 
system which is based on ad valorem 
taxes may be approved if:

(1) On December 27,1977, the grantee 
had in existence a system of dedicated 
ad valorem taxes which collected 
revenues to pay the cost of operation 
and maintenance of wastewater

treatment works within the grantee’s 
service area and the grantee has 
continued to use that system;

(2) The ad valorem user charge system 
distributes the operation and 
maintenance (including replacement) 
costs for all treatment works in the 
grantee’s jurisdiction to the residential 
and small non-residential user class 
(including at the grantee’s option 
nonresidential, commercial and 
industrial users that introduce no more 
than the equivalent of 25,000 gallons per 
day of domestic sanitary wastes to the 
treatment works), in proportion to the 
use of the treatment works by this class; 
and

(3) Each member of the industrial user 
and commercial user class which 
discharges more than 25,000 gallons per 
day of sanitary waste pays its share of 
the costs of operation and maintenance 
(including replacement) of the treatment 
works based upon charges for actual 
use.

(c) Notification. Each user charge 
system must provide that each user be 
notified, at least annually, in 
conjunction with a regular bill (or other 
means acceptable to the Regional 
Administrator), of the rate and that 
portion of the user charges or ad 
valorem taxes which are attributable to 
wastewater treatment services.

(d) Financial management system. 
Each user charge system must include 
an adequate financial management 
system that will accurately account for 
revenues generated by the system and 
expenditures for operation and 
maintenance (including replacement) of 
the treatment system, based on an 
adequate budget identifying the basis 
for determining the annual operation 
and maintenance costs and the costs of 
personnel, material, energy and 
administration.

(e) Charges for operation and 
maintenance for extraneous flows. The 
user charge system shall provide that 
the costs of operation and maintenance 
for all flow not directly attributable to 
users (i.e., infiltration/inflow) be 
distributed among all users based upon 
either of the following:

(1) In the same manner that it 
distributes the costs for their actual use, 
or

(2) Under a system which uses one or 
any combination of the following factors 
on a reasonable basis:

(i) Flow volume of the users;
(ii) Land area of the users;
(iii) Number of hookups or discharges 

of the users;
(iv) Property valuation of the users, if 

the grantee has an approved user charge 
system based on ad valorem taxes.
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(f) After completion of building a 
project, revenue from the project (e.g., 
sale of a treatment-related by-product; 
lease of the land; or sale of crops grown 
on the land purchased under the grant 
agreement) shall be used to offset the 
costs of operation and maintenance. The 
grantee shall proportionately reduce all 
user charges.

(g) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must 
incorporate the user charge system. If 
the project accepts wastewater from 
other municipalities, the subscribers 
receiving waste treatment services from 
the grantee shall adopt user charge 
systems in accordance with this section. 
These user charge systems shall also be 
incorporated in appropriate municipal 
legislative enactments or other 
appropriate authority of all 
municipalities contributing wastes to the 
treatment works.

(h) Inconsistent agreements. The user 
charge system shall take precedence 
over any terms or conditions of 
agreements or contracts which are 
inconsistent with the requirements of 
section 204(b)(1)(A) of the Act and this 
section.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2152 Federal share.
(a) General. The Federal share for 

each project shall be based on the sum 
of the total Step 3 allowable costs and 
the allowance established in the grant 
agreement under Appendix B. Except as 
provided elsewhere in this section, the 
Federal share shall be:

(1) 75 percent for grant assistance 
awarded before October 1,1984;

(2) 55 percent for grant assistance 
awarded after September 30,1984, 
except as provided in paragraph (a)(3) of 
this section; and

(3) Subject to paragraph (c) of this 
section, 75 percent for grant assistance 
awarded after September 30,1984, for 
sequential phases or segments of a 
primary, secondary, or advanced 
treatment facility or its interceptors, or 
infiltration/inflow correction provided:

(i) The treatment works being phased 
or segmented is described in a facilities 
plan approved by the Regional 
Administrator before October 1,1984;

(ii) The Step 3 grant for the initial 
phase or segment of the treatment works 
described in (a)(3)(i) of this section is 
awarded prior to October 1,1984; and

(iii) The phase or segment that 
receives 75 percent funding is necessary 
to (A) make a phase or segment 
previously funded by EPA operational 
and comply with the enforceable 
requirements of the Act, or (B) complete

the treatment works referenced in 
(a)(3)(i) of this section provided that all 
phases or segments previously funded 
by EPA are operational and comply with 
the enforceable requirements of the Act.

(b) Innovative and alternative 
technology. In accordance with
§ 35.2032, the Federal share for eligible 
treatment works or unit processes and 
techniques that the Regional 
Administrator determines meet the 
definition of innovative or alternative 
technology shall be 20 percent greater 
than the Federal share under paragraph 
(a) or (c) of this section, but in no event 
shall the total Federal share be greater 
than 85 percent. This increased Federal 
share depends on the availability of 
funds from the reserve under § 35.2020. 
The proportional State contribution to 
the non-Federal share of building costs 
for I/A  projects must be the same as or 
greater than the proportional State 
contribution (if any) to the non-Federal 
share of eligible building costs for all 
treatment works which receive 75 or 55 
percent grants or such other Federal 
share under paragraph (c) of this section 
in the State.

(c) Uniform lower Federal share. (1) 
Except as provided in § 35.2032 (c) and
(d) of this section, the Governor of a 
State may request the Regional 
Administrator’s approval to revise 
uniformly throughout the State the 
Federal share of grant assistance for all 
future projects. The revised Federal 
share must apply to all needs categories 
(see § 35.2015(b)(2)).

(2) After EPA awards grant assistance 
fo+a project, the Federal share shall be 
the same for any grant increase that is 
within the scope of the project.

(d) Training Facilities. The Federal 
share of treatment works required to 
train and upgrade waste treatment 
works operations and maintenance 
personnel may be up to 100 percent of 
the allowable cost of the project.

(1) Where a grant is made to serve 
two or more States, the Administrator is 
authorized to make an additional grant 
for a supplemental facility in each State. 
The Federal funds awarded to any State 
under section 109(b) for all training 
facilities shall not exceed $500,000.

(2) Any grantee who received a grant 
under section 109(b) before December 
27,1977, may have the grant increased 
up to $500,000 by funds made available 
under the Act, not to exceed 100 percent 
of the allowable costs.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2200 Grant conditions.
In addition to the EPA General Grant 

Conditions (Part 30 of this subchapter), 
each treatment works grant shall be

subject to the conditions under 
§§ 35.2202 through 35.2218.

§ 35.2202 Step 2 + 3  projects.

(a) Prior to initiating action to acquire 
eligible real property, a Step 2 + 3  
grantee shall submit for Regional 
Administrator review and written 
approval the information required under 
§ 35.2040(b)(7).

(b) Before initiating procurement 
action for the building of the project, a 
Step 2 + 3  grantee shall submit for the 
Regional Administrator’s review and 
written approval the information 
required under §§ 35.2040 (b)(5) and
(b) (6), 35.2106, 35.2107, 35.2130 and 
35.2140.

§ 35.2204 Project changes.

(a) Minor changes in the project work 
that are consistent with the objectives of 
the project and within the scope of the 
grant agreement do not require the 
execution of a formal grant amendment 
before the grantee’s implementation of 
the change. However, the amount of the 
funding provided by the grant agreement 
may only be increased by a formal grant 
amendment.

(b) The grantee must receive from the 
Regional Administrator a formal grant 
amendment before implementing 
changes which:

(1) Alter the project performance 
standards;

(2) Alter the type of wastewater 
treatment provided by the project;

(3) Significantly delay or accelerate 
the project schedule;

(4) Substantially alter the facilities 
plan, design drawings and 
specifications, or the location, size, 
capacity, or quality of any major part of 
the project; or

(5) Otherwise require a formal grant 
amendment under Part 30 of this 
subchapter.

§ 35.2206 Operation and maintenance.

(a) The grantee must assure 
economical and effective operation and 
maintenance (including replacement) of 
the treatment works.

(b) Except as provided in paragraphs
(c) (1) and (c)(2) of this section, the 
Regional Administrator shall not pay 
more than 50 percent of the Federal 
share of any project unless the grantee 
has furnished and the Regional 
Administrator has approved the final 
plan of operation required by § 35.2106, 
and shall not pay more than 90 percent 
of the Federal share of any project 
unless the grantee has furnished and the 
Regional Administrator has approved an 
operation and maintenance manual.
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(c)(1) In projects where segmenting of 
a proposed treatment works has 
occurred, the Regional Administrator 
shall not pay more than 90 percent of the 
Federal share of the total allowable 
costs of the proposed treatment works 
until the grantee has furnished and the 
Regional Administrator has approved an 
operation and maintenance manual

(2) In projects where a component is . 
placed in operation before completion of 
the entire project, the Regional 
Administrator shall not make any 
additional payment on that project until 
a final operation and maintenance 
manual for the operating component is 
furnished and approved.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2208 Adoption of sewer use 
ordinance and user charge system.

The grantee shall adopt its sewer use 
ordinance and implement its user charge 
system developed under § § 35.2130 and 
35.2140 before the treatment works is 
placed in operation. Further, the grantee 
shall implement the user charge system 
and sewer use ordinance for the useful 
life of the treatment works.

§ 35.2210 Land acquisition.

The grantee shall not acquire real 
property determined allowable for grant 
assistance until the Regional 
Administrator has determined that 
applicable provisions of 40 CFR Part 4 
have been met.

§ 35-2211 Field testing for innovative and 
alternative technology report.

The grantee shall submit a report 
containing the procedure, cost, results 
and conclusions of any field testing. The 
report shall be submitted to the Regional 
Administrator in accordance with a 
schedule to be specified in the grant 
agreement.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2212 Project initiation.

(a) The grantee shall expeditiously 
initiate and complete the project, in 
accordance with the project schedule 
contained in the grant application and 
agreement. Failure to promptly initiate 
and complete a project may result in the 
imposition of sanctions under Part 30 of 
this subchapter.

(b) The grantee shall initiate 
procurement action for building the 
project promptly after award of a Step 3 
grant or after receiving written approval 
of the information required under
§ 35.2202 under a Step 2 + 3  grant Public 
notice of proposed procurement action 
should be made promptly after Step 3 
award or final approvals for a Step 2 + 3

grant under § 35.2202. The grantee shall 
award the subagreement(s) and issue 
notice(s) to proceed, where required, for 
building all significant elements of the 
project within twelve months of the Step 
3 award or final Step 2 + 3  approvals.

(c) Failure to promptly award all 
subagreementfs) for building the project 
will result in a limitation on allowable 
costs. (See Appendix A, A.2.e.).

(d) The grantee shall notify the 
Regional Administrator immediately 
upon award of die subagreementfs) for 
building all significant elements of the 
project (see 40 CFR 33.211).
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2214 Grantee responsibilities.

(a) The grantee shall complete the 
project in accordance with the grant 
agreement including: the facilities plan 
that establishes the need for the project; 
the design drawings and specifications; 
the plan of operation under § 35.2106 
that identifies the basis to determine 
annual operating costs; the financial 
management system under § 35.2140(d) 
that adequately accounts for revenues 
and expenditures; the user charge 
system under § 35.2140 that will 
generate sufficient revenue to operate 
and maintain the treatment works; the 
project schedule; and all other 
applicable regulations. The grantee shall 
maintain and operate the project to meet 
project performance standards including 
the enforceable requirements of the Act 
for the design life.

(b) The grantee shall provide the 
architectural and engineering services 
and other services necessary to fulfill 
the obligation in paragraph (a) of this 
section.

§ 35.2216 Notice o f  building completion 
and final inspection.

The grantee shall notify the Regional 
Administrator when the building of the 
project is complete. Final inspection 
shall be made by the Regional 
Administrator after receipt of the notice 
of building completion.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2218 Project performance.

(a) The grantee shall notify the 
Regional Administrator in writipg of the 
actual date of initiation of operation.

(b) Subject to the provisions of 40 CFR 
Part 33, the grantee shall select the 
engineer or engineering firm principally 
responsible for either supervising 
construction or providing architectural 
and engineering services during 
construction as the prime engineer to 
provide the following services during the

first year following the initiation of 
operation:

(1) Direct the operation of the project 
and revise the operation and 
maintenance manual as necessary to 
accommodate actual operating 
experience;

(2) Train or provide for training of 
operating personnel and prepare 
curricula and training material for 
operating personnel; and

(3) Advise the grantee whether the 
project is meeting the project 
performance standards.

(c) On the date one year after the 
initiation of operation of the project, the 
grantee shall certify to the Regional 
Administrator whether the project meets 
the project performance standards. If the 
Regional Administrator or the grantee 
concludes that the project does not meet 
the project performance standards, the 
grantee shall submit the following:

(1) A corrective action report which 
includes an analysis of the cause of the 
project’s failure to meet the performance 
standards (including the quantity of 
infiltration/inflow proposed to be 
eliminated), and an estimate of the 
nature, scope and cost of the corrective 
action necessary to bring the project 
into compliance;

(2) The schedule for undertaking in a 
timely manner the corrective action 
necessary to bring the project into 
compliance; and

(3) The scheduled date for certifying 
to the Regional Administrator that the 
project is meeting the project 
performance standards.

(d) Except as provided in § 35.2032(c) 
the grantee shall take corrective action 
necessary to bring a project into 
compliance with the project 
performance standards at its own 
expense.

(e) Nothing in this section:
(1) Prohibits a grantee from requiring 

mere assurances, guarantees, or 
indemnity or other contractual 
requirements from any party performing 
project work; or

(2) Affects EPA’s right to take 
remedial action, including enforcement, 
against a grantee that fails to carry out 
its obligations under § 35.2214.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2250 Determination of allowable 
costs.

The Regional Administrator will 
determine the allowable costs of the 
project based on applicable provisions 
of laws and regulations, the scope of the 
approved project, § 30.705 of this 
subchapter, and Appendix A of this 
subpart.
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§ 35.2260 Advance purchase of eligible 
land.

In the case of grant assistance 
awarded solely for the acquisition of 
eligible land, the following provisions 
are deferred until the award of the 
ensuing Step 3 assistance for the 
building of facilities: §§ 35.2105, 35.2130, 
35.2140, 35.2206 and 35.2208.

§ 35.2262 Funding of field testing.

In the case of grant assistance for 
field testing of innovative or alternative 
wastewater process and techniques, the 
following provisions are deferred until 
the award of assistance for building the 
approved facilities: § § 35.2105, 35.2106, 
35.2122, 35.2130, 35.2140, 35.2206, and 
35.2208.

§ 35.2300 Grant payments.

Except as provided in § 35.2206, the 
Regional Administrator shall pay the 
Federal share of the allowance under 
§ 35.2025 and the allowable project costs 
incurred to date and currently due and 
payable by the grantee, as certified in 
the grantee’s most recent payment 
request.

(a) Adjustment. The Regional 
Administrator may at any time review 
and audit requests for payment and 
payments and make appropriate 
adjustments as provided in Part 30 of 
this subpart.

(b) Refunds, rebates and credits. The 
Federal share of any refunds, rebates, 
credits, or other amounts (including any 
interest) that accrue to or are received 
by the grantee for the project, and that 
are properly allocable to costs for which 
the grantee has been paid under a grant, 
must be credited to the current State 
allotment or paid to the United States. 
Examples include rebates for prompt 
payment and sales tax refunds. 
Reasonable expenses incurred by the 
grantee securing such refunds, rebates, 
credits, or other amounts shall be 
allowable under the grant when 
approved by the Regional 
Administrator.

(c) Release. By its acceptance of final 
payment, the grantee releases and 
discharges the United States, its officers, 
agents, and employees from all 
liabilities, obligations, and claims 
arising out of the project work or under 
the grant, subject only to exceptions 
previously specified in writing between 
the Regional Administrator and the 
grantee.

(d) Payment of costs incurred under 
the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act. 
Notwithstanding the provisions of the 
introductory paragraph of this section, if 
the Regional Administrator determines 
it is necessary for the expeditious

completion of a project, he may make 
advance payment after grant award for 
the Federal share of the eligible cost of 
any payment of relocation assistance 
under § 4.502(c) of this chapter by the 
grantee. The requirements in Part 30 of 
this subchapter apply to any advances 
of funds for assistance payments.

(e) Payment under grants to States for 
advances of allowance— (1) Advance 
payment to State. Notwithstanding the 
provisions of the introductory paragraph 
of this section, the Regional 
Administrator, under a State grant for 
advances of allowance (see § 35.2025), 
may make payments on an advance or 
letter-of-credit payment method in 
accordance with the requirements under 
Part 30 of this subchapter. The State and 
the Regional Administrator shall agree 
to the payment terms.

(2) Assignment. If the State chooses to 
assign its payments to a potential grant 
applicant, it shall execute an agreement 
with the potential grant applicant 
authorizing direct payment from EPA 
and establishing appropriate terms for 
payment. The State shall provide a copy 
of the agreement to EPA.
(Approved by the Office of Management and 
Budget under control number 2040-0027)

§ 35.2350 Subagreement enforcement.

(a) Regional Administrator authority. 
At the grantee’s request the Regional 
Administrator may provide technical 
and legal assistance in the 
administration and enforcement of any 
subagreement related to treatment 
works for which an EPA grant was 
made and to intervene in any civil 
action involving the enforcement of such 
subagreements, including subagreement 
disputes which are the subject of either 
arbitration or court action.

(b) Privity of subagreement. The 
Regional Administrator’s technical or 
legal involvement in any subagreement 
dispute will not make EPA a party to 
any subagreement entered into by the 
grantee.

(c) Grantee responsibilities. The 
provision of technical or legal assistance 
under this section in no way releases the 
grantee from its obligations under
§ 35.2214, or affects EPA’s right to take 
remedial action, including enforcement, 
against a grantee that fails to carry out 
those obligations.

Appendix A—Determination of 
Allowable Costs

(a) Purpose. The information in this 
appendix represents Agency policies and 
procedures for determining the allowability 
of project costs based on the Clean Water 
Act, EPA policy, appropriate Federal cost 
principles under Part 30 of this subchapter 
and reasonableness.

(b) Applicability. This cost information 
applies to grant assistance awarded on or 
after the effective date of this regulation. 
Project cost determinations under this 
subpart are not limited to the items listed in 
this appendix. Additional cost determinations 
based on applicable law and regulations 
must of course be made on a project-by- 
project basis. Those cost items not previously 
included in program requirements are not 
mandatory for decisions under grants 
awarded before the effective date. They are 
only to be used as guidance in those cases.

A. Costs Related to Subagreem ents
1. Allowable costs related to 

subagreements include:
a. The costs of subagreements for building 

the project.
b. The costs of complying with the 

procurement requirements of Part 33 of this 
subchapter, other than the costs of self- 
certification under § 33.110.

c. The cost of legal and engineering 
services incurred by grantees in deciding 
procurement protests and defending their 
decisions in protest appeals under subpart G 
of 40 CFR Part 33.

d. The costs for establishing or using 
minority and women’s business liaison 
services.

e. The costs of services incurred during the 
building of a project to ensure that it is built 
in conformance with the design drawings and 
specifications.

f. The costs (including legal, technical, and 
administrative costs) of assessing the merits 
of or negotiating the settlement of a claim by 
or against a grantee under a subagreement 
provided:

(1) The claim arises from work within the 
scope of the grant;

(2) A formal grant amendment is executed 
specifically covering the costs before they are 
incurred;

(3) The costs are not incurred to prepare 
documentation that should be prepared by 
the contractor to support a claim against the 
grantee; and

(4) The Regional Administrator determines 
that there is a significant Federal interest in 
the issues involved in the claim.

g. Change orders and the costs of 
meritorious contractor claims for increased 
costs under subagreements as follows:

(1) Change orders and the costs of 
meritorious contractor claims provided the 
costs are:

(1) Within the scope of the project;
(ii) Not caused by the grantee’s 

mismanagement; and
(iii) Not caused by the grantee's vicarious 

liability for the improper actions of others.
(2) Provided the requirements of paragraph 

g(l) are met, the following are examples of 
allowable change orders and contractor 
claim costs:

(i) Building costs resulting from defects in 
the plans, design drawings and 
specifications, or other subagreement 
documents only to the extent that the costs 
would have been incurred if the 
subagreement documents on which the bids 
were based had been free of the defects, and 
excluding the costs of any rework, delay,
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acceleration, or disruption caused by such 
defects;

im Costs of equitable adjustments under 
Clause 4, Differing Site Conditions, of the 
model subagreement clauses required under 
§ 33.1030 of this Subchapter.

(3) Settlements, arbitration awards, and 
court judgments which resolve contractor 
claims shall be reviewed by the grant award 
official and shall be allowable only to thé 
extent that they meet the requirements of * 
paragraph g(l), are reasonable, and do not 
attempt to pass on to EPA the cost of events 
that were the responsibility of the grantee, 
the contractor, or others.

h. The costs of the services of the prime 
engineer required by § 35.2218 during the first 
year following initiation of operation of the 
project.

i. The cost of development of a plan of 
operation including an operation and 
maintenance manual required by § 35.2106.

j. Start-up services for onsite training of 
operating personnel in operation and control 
of specific treatment processes, laboratory 
procedures, and maintenance and records 
management.

2. Unallowable costs related to 
subagreements include:

a. The costs of architectural or engineering 
services or other services incurred in 
preparing a facilities plan and the design 
drawings and specifications for a project

b. Except as provided in %g. above, 
architectural or engineering services or other 
services necessary to correct defects in a 
facilities plan, design drawings and 
specifications, or other subagreement 
documents.

c. The costs [including legal technical and 
administrative) of defending against a 
contractor claim for increased costs under a 
subagreement or of prosecuting a claim to 
enforce any subagreement unless;

(1) The claim arises from work within the
scope of the grant; <

(2) A formal grant amendment is executed 
specifically covering the costs before they are 
incurred;

(3) The claim cannot be settled without • 
arbitration or litigation;

(4) The claim does not result from the 
grantee’s mismanagement;

(5) Hie Regional Administrator determines 
that there is a significant Federal interest in 
the issues involved in the claim; and

(6) In the case of defending against a 
contractor claim, the claim does not result 
from the grantee’s responsibility for the 
improper action of others.

d. Bonus payments, not legally required, for 
completion of building before a contractual 
completion date.

e. All incremental oosts of delay due to the 
award of any subagreements for building 
more than 12 months after the Step 3 grant 
award or final Step 2+3  approvals.
B. Mitigation

1. Allowable costs include:
a. C osts n ecessary  to m itigate only d irect, 

adverse, p hysical im pacts resulting from  
building o f  the treatm en t w orks:

b. The costs of site screening necessary to 
comply with NEPA related studies and 
facilities plans, or necessary to screen 
adjacent properties.

c. The cost of groundwater monitoring 
facilities necessary to determine the 
possibility of groundwater deterioration, 
depletion or modification resulting from 
building the project.

2. Unallowable costs include:
a. The coats of solutions to aesthetic 

problems, including design details which 
require expensive building techniques and 
architectural features and hardware, that are 
unreasonable or substantially higher in cost 
than approvable alternatives and that neither 
enhance the function or appearance of the 
treatment works nor reflect regional 
architectural tradition.
C. Privately or Publicly Owned Small and 
Onsite Systems

1. Allowable costs for small and onsite 
systems serving residences and small 
commercial establishments inhabited on or 
before December 27,1977 include:

a. The cost of major rehabilitation, 
upgrading, enlarging and installing small and 
onsite systems, but in the case of privately 
owned systems, only for principal residences.

b. Conveyance pipes from property line to 
offsite treatment unit which serves a cluster 
of buildings.

c. Treatment and treatment residue 
disposal portions of toilets with composting 
tanks, oil flush mechanisms, or similar in- 
house devices.

d. Treatment or pumping units bom the 
incoming flange when located on private 
property and conveyance pipes, if any, to the 
collector sewer.

e. The cost of restoring individual system 
building sites to their original condition.

2. Unallowable costs for small and cmsite 
systems include:

a. Modification to physical structure of 
homes or commercial establishments.

b. Conveyance pipes from the house to the 
treatment unit located on user’s property.

c. Wastewater generating fixtures such as 
commodes, sinks, tubs, and drains.
D. Real Property

1. Allowable costs for land and rights-of- 
way indude:

a. The cost {including associated legal 
administrative and engineering costs] of land 
acquired in fee simple or by lease or 
easement under grants awarded after 
October 17,1972, that will be an integral part 
of the treatment process or that will be used 
for the ultimate disposal of residues resulting 
from such treatment provided the Regional 
Administrator approves it in the grant 
agreement These costs include:

(1) The cost of a reasonable amount of 
land, considering irregularities in application 
patterns, and the need for buffer areas, 
berms, and dikes;

(2) Hie cost of land acquired for a soil 
absorption system for a group of two or more 
homes;

(3) The cost of land acquired for 
composting or temporary storage of compost 
residues which result from wastewater 
treatment;

(4) The cost of land acquired for storage of 
treated wastewater in land treatment 
systems before land application. The total 
land area for construction of a pond for both

treatment and storage of wastewater is 
allowable If the volume necessary for storage 
is greater then the volume necessary for 
treatment Otherwise, the allowable cost will 
be determined by the ratio of the storage 
volume to the total volume of the pond.

b. The cost of complying with the 
requirements of the Uniform Relocation 
Assistance and Real Property Acquisition 
Policies Act of 1970 {42 U.S.C. 4621 et seq., 
4651 el seq.), under Part 4 of this chapter.

c. The cost of contracting with another 
public agency or qualified private contractor 
for part or all of the required acquisition and/ 
or relocation services.

d. The cost associated with the preparation 
of the treatment works site before, during 
and, to the extent agreed on in the grant 
agreement, after building. These costs 
include: '

(1) The cost of demolition of existing 
structures on the treatment works site 
(including rights-of-way) if building cannot be 
undertaken without such demolition:

(2) The cost {considering such factors as 
betterment, cost of contracting and useful 
life) of removal, relocation or replacement of 
utilities, provided the grantee is legally 
obligated to pay under state or local law; and

(3) The cost of restoring streets and rights- 
of-way to their original condition. The need 
for such restoration must result directly from 
the construction and is generally limited to 
repaving the width of trench.

e. The cost of acquiring all or part of an 
existing publicly or privately owned 
wastewater treatment works provided all the 
following criteria are met:

(1) The acquisition, in and of itself, 
considered apart from any upgrade, 
expansion or rehabilitation, provides new 
pollution .control benefits;

(2) The acquired treatment works was not 
built with previous Federal or State financial 
assistance;

(3) The primary purpose of the acquisition 
is not the reduction, elimination, or 
redistribution of public or private debt; and

(4) The acquisition does not circumvent the 
requirements of the A ct these regulations, or 
other Federal, State or local requirements.

2. Unallowable costs for land and rights-of- 
way include:

a. The costs of acquisition (including 
associated legal, administrative and 
engineering etc.) of sewer rights-of-way, 
waste treatment plant sites (including small 
system sites), sanitary landfill sites and 
sludge disposal areas except as provided in 
paragraph l.a. of this section.

b. Any amount paid by the grantee for 
eligible land in excess of just compensation, 
based on the appraised value, the grantee’s 
record of negotiation or any condemnation 
proceeding, as determined by the Regional 
Administrator.

c. Removal, relocation or replacement of 
utilities located on land by privilege, such as 
franchise.

E. Equipment, Materials and Supplies
1. Allowable costs of equipment, materials 

and supplies include:
a. Hie cost of a reasonable inventory of 

laboratory chemicals and supplies necessary
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to initiate plant operations and laboratory 
items necessary to conduct tests required for 
plant operation.

b. The costs for purchase and/or 
transportation of biological seeding materials 
required for expeditiously initiating the 
treatment process operation.

c. Cost of shop equipment installed at the 
treatment works necessary to the operation 
of the works.

d. The costs of necessary safety equipment, 
provided the equipment meets applicable 
Federal, State, local or industry safety 
requirements.

e. A portion of the costs of collection 
system maintenance equipment. The portion 
of allowable costs shall be the total 
equipment cost less the cost attributable to 
the equipment’s anticipated use on existing 
collection sewers not funded on the grant. 
This calculation shall be based on: (1) The 
portion of the total collection system paid for 
by the grant, (2) a demonstrable frequency of 
need, and (3) the need for the equipment to 
preclude the discharge or bypassing of 
untreated wastewater.

f. The cost of mobile equipment necessary 
for the operation of the overall wastewater 
treatment facility, transmission of 
wastewater or sludge, or for the maintenance 
of equipment. These items include:

(1) Portable stand-by generators;
(2) Large portable emergency pumps to 

provide “pump-around” capability in the 
event of pump station failure or pipeline 
breaks; and

(3) Sludge or septic tanks, trailers, and 
other vehicles having as their sole purpose 
the transportation of liquid or dewatered 
wastes from the collector point (including 
individual or on-site systems) to the 
treatment facility or disposal site.

g. Replacement parts identified and 
approved in advance by the Regional 
Administrator as necessary to assure 
uninterrupted operation of the facility, 
provided they are critical parts or major 
systems components which are:

(1) Not immediately available and/or 
whose procurement involves an extended 
“lead-time;”

(2) Identified as critical by the equipment 
supplier(s); or

(3) Critical but not included in the 
inventory provided by the equipment 
supplier(s).

2. Unallowable costs of equipment, 
materials and supplies include:

a. The costs of equipment or material 
procured in violation of the procurement 
requirements of 40 CFR Part 33.

b. The cost of furnishings including 
draperies, furniture and office equipment.

c. The cost of ordinary site and building 
maintenance equipment such as lawnmowers 
and snowblowers.

d. The cost of vehicles for the 
transportation of the grantees’ employees.

e. Items of routine “programmed” 
maintenance such as ordinary piping, air 
filters, couplings, hose, bolts, etc.

F. Industrial and Federal Users

1. Except as provided in paragraph F.2.a., 
allowable costs for industrial and Federal 
facilities include development of a municipal 
pretreatment program approvable under Part 
403 of this chapter, and purchase of

monitoring equipment and construction of 
facilities to be used by the municipal 
treatment works in the pretreatment program.

2. Unallowable costs for industrial and 
Federal facilities include:

a. The cost of developing an approvable 
municipal pretreatment program when 
performed solely for the purpose of seeking 
an allowance for removal of pollutants under 
Part 403 of this chapter.

b. The cost of monitoring equipment used 
by industry for sampling and analysis of 
industrial discharges to municipal treatment 
works.

c. All incremental costs for sludge 
management incurred as a result of the 
grantee providing removal credits to 
industrial users under 40 CFR 403.7 beyond 
those sludge management costs that would 
otherwise be incurred in the absence of such 
removal credits.
G. Infiltration/Inflow

1. Allowable costs include:
a. The cost of treatment works capacity 

adequate to transport and treat nonexcessive 
infiltration/inflow under | 35.2120.

b. The costs of sewer system rehabilitation 
necessary to eliminate excessive infiltration/ 
inflow as determined in a sewer system study 
under § 35.2120.

2. Unallowable costs include:
a. When the Regional Administrator 

determines that the flow rate is not 
significantly more than 120 gallons per capita 
per day under § 35.2120(c) (2) (ii), the 
incremental cost of treatment works capacity 
which is more than 120 gallons per capita per 
day.
H. Miscellaneous Costs

1. Allowable costs include:
a. The costs of salaries, benefits and 

expendable materials the grantee incurs for 
-the project.

b. Unless otherwise specified in this 
regulation, the costs of meeting specific 
Federal statutory procedures.

c. Costs for necessary travel directly 
related to accomplishment of project 
objectives. Travel not directly related to a 
specific project, such as travel to professional 
meetings, symposia, technology transfer 
seminars, lectures, etc., may be recovered 
only under an indirect cost agreement.

d. The costs of additions to a treatment 
works that was assisted under the Federal 
Water Pollution Control Act of 1956 (Pub. L. 
84-660), or its amendments, and that fails to 
meet its project performance standards 
provided:

(1) The project is identified on the State 
priority list as a project for additions to a 
treatment works that has received previous 
Federal funds;

(2) The grant application for the additions 
includes' an analysis of why the treatment 
works cannot meet its project performance 
standards; and

(3) The additions could have been included 
in the original grant award and:

(a) Are the result of one of the following:
(i) a change in the project performance 

standards required by EPA or the State;
(ii) a written understanding between the 

Regional Administrator and grantee prior to 
or included in.the original grant award;

(iii) a written direction by the Regional

Administrator to delay building part of the 
treatment works; or

(iv) a major change in the treatment works’ 
design criteria that the grantee cannot 
control; or

(b) Meet all the following conditions:
(i) if the original grant award was made 

after December 28,1981, the treatment works 
has not completed its first full year of 
operation;

(ii) the additions are not caused by the 
grantee’s mismanagement or the improper 
actions of others;

(iii) the costs of rework, delay, acceleration 
or disruption that are a result of building the 
additions are not included in the grant; and

(iv) the grant does not include an 
allowance for facilities planning or design of 
the additions.

(4) This provision applies to failures that 
occur either before or after the initiation of 
operation. This provision does not cover a 
treatment works that fails at the end of its 
design life.

e. Costs of royalties for the use of or rights 
in a patented process or product with the 
prior approval of the Regional Administrator.

f. Costs allocable to the water pollution 
control purpose of multiple purpose projects 
as determined by applying the Alternative 
Justifiable Expenditure (AJE) method 
described in the CG  series. Multiple purpose 
projects that combine wastewater treatment 
with recreation do not need to use the AJE 
method, but can be funded at the level of the 
most cost-effective single-purpose 
alternative.

g. Costs of grantee employees attending 
training workshops/seminars that are 
necessary to provide instruction in 
administrative, fiscal or contracting 
procedures required to complete the 
construction of the treatment works, if 
approved in advance by the Regional 
Administrator.

2. Unallowable costs include:
a. Ordinary operating expenses of the 

grantee including salaries and expenses of 
elected and appointed officials and 
preparation of routine financial reports and 
studies.

b. Preparation of applications and permits 
required by Federal, State or local regulations 
or procedures.

c. Administrative, engineering and legal 
activities associated with the establishment 
of special departments, agencies, 
commissions, regions, districts or other units 
of government.

d. Approval, preparation, issuance and sale 
of bonds or other forms of indebtedness 
required to finance the project and the 
interest on them.

e. The costs of replacing, through 
reconstruction or substitution, a treatment 
works that was assisted under the Federal 
Water Pollution Control Act of 1956 (Pub. L. 
84-660), or its amendments, and that fails to 
meet its project performance standards. This 
provision applies to failures that. Occur either 
before or after the initiation of operation.
This provision does not apply to an 
innovative and alternative treatment works 
eligible for funding under § 35.2032(c) or a 
treatment works that fails at the end of its 
design life.
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f. Personal injury compensation or damages 
arising out of the project.

g. Fines and penalties due to violations of, 
or failure to comply with, Federal, State or 
local laws, regulations or procedures.

h. Costs outside the scope of the approved 
project.

i. Costs for which grant payment has been 
or will be received from another Federal 
agency.

j. Costs of treatment works for control of 
pollutant discharges from a separate storm 
sewer system.

k. The cost of treatment works that would 
provide capacity for new habitation or other 
establishments to be located on 
environmentally sensitive land such as 
wetlands or floodplains.

l. The costs of preparing a corrective action 
report required by | 35.2218(c).

Appendix B—Allowance for Facilities 
Planning and Design

1. This Appendix provides the method EPA 
will use to determine both the estimated and 
the final allowance under § 35.2025 for 
facilities planning and design. The Step 2 + 3  
and Step 3 grant agreement will include an 
estimate of the allowance.

2. The Federal share of the allowance is 
determined by applying the applicable grant 
percentage in § 35.2152 to the allowance.

3. The allowance is not intended to 
reimburse the grantee for costs actually 
incurred for facilities planning or design. 
Rather, the allowance is intended to assist in 
defraying those costs. Under this procedure, 
questions of equity (i.e., reimbursement on a 
dollar-for-dollar basis) will not be 
appropriate.

4. The estimated and final allowance will 
be determined in accordance with this 
Appendix and Tables 1 and 2. Table 2 is to be 
used in the event that the grantee received a 
grant for facilities planning. The amount of 
the allowance is computed by applying the 
resulting allowance percentage to tike initial 
allowable building cost.

5. The initial allowable building cost is the 
initial allowable cost of erecting, altering, 
remodeling, improving, or extending a 
treatment works, whether accomplished 
through subagreement or force account. 
Specifically, the initial allowable building 
cost is the allowable cost of the following:

a. The initial award amount of all prime 
subagreements for building the project.

b. The initial amounts approved for force 
account work performed in lieu of awarding a 
subagreement for building the project.

c. The purchase price of eligible real 
property.

6. The estimated allowance is to be based 
on the estimate of the initial allowable 
building cost.

7. The final allowance will be determined 
one time only for each project, based on the 
initial allowable building cost, and will not 
be adjusted for subsequent cost increases or 
decreases.

8. For a Step 3 project, the grantee may 
request payment of 50 percent of the Federal 
share of the estimated allowance 
immediately after grant award. Final 
payment of the Federal share of the 
allowance may be requested in the first 
payment after the grantee has awarded all

prime subagreements for building the project, 
received the Regional Administrator’s 
approval for force account work, and 
completed the acquisition of all eligible real 
property.

9. For a Step 2+3 project, if the grantee has 
not received a grant for facilities planning, 
the grantee may request payment of 30 
percent of the Federal share of the estimated 
allowance immediately after the grant award. 
Half of the remaining estimated allowance 
may be requested when design of the project 
is 50 percent complete. If the grantee has 
received a grant for facilities planning, the 
grantee may request half of the Federal share 
of the estimated allowance when design of 
the project is 50 percent complete. Final 
payment of the Federal share of the 
allowance may be requested in the first 
payment after the grantee has awarded all 
prime subagreements for building the project, 
received the Regional Administrator's 
approval for force account work, and 
completed the acquisition of all eligible real 
property.

10. The allowance does not include 
architect or engineering services provided 
during the building of the project, e.g., 
reviewing bids, checking shop drawings, 
reviewing change orders, making periodic 
visits to job sites, etc. Architect or 
engineering services during the building of 
the project are allowable costs subject to this 
regulation and 40 CFR Part 33.

11. The State will determine the amount 
and conditions of any advance under
§ 35.2025(b), not to exceed the Federal share 
of the estimated allowance.

12. EPA will reduce the Federal share of the 
allowance by the amount of any advances 
the grantee received under § 35.2025(b).

Table 1 —-Allowance for Facilities 
Planning and Design

Allowance

$100,000 or less
120,000____
150.000 ______
175.000 ____ L .

200.000 ______ ...

250.000 ..  ...
300.000 ___
350.000 ___ .....
400.000. ™___
500.000 ______i
600.000 .. ........
700.000 ...........
800.000 __ ___
900.000 ______
1.000. 000.....______
1.200.000 ....
1.500.000. _......
1.750.000 ____
2.000. 000_.....
2.500.000. ...._
3.000. 000_;....
3.500.000 ____ .....
4.000. 000____
5.000. 000......_
6.000. 000___
7.000. 000____
8.000. 000__
9.000. 000_.......
10.000. 000....
12,000,000_____
15.000. 000._
17.500.000. ......;...
20.000. 000 ..;™.........
25,000,000.....

Building cost
as a

percentage 
of building 

cost*

14.4945
14.1146
13.6631
13.3597
13.1023
12.6832
12.3507
12.0764
11.8438
11.4649
11.1644
10.9165
10.7062
10.5240
10.3637
10.0920
9.7692
9.5523
9.3682
9.0686
8.8309
8.6348
8.4684
8.1975
7.9827
7.8054
7.6550
7.5248
7.4101
7.2159
6.9851
6.8300
6.6984
6.4841

Table 1.— Allowance for Facilities 
Planning and Design—Continued

Building cost

Allowance 
as a

percentage 
Of building 

cost*

30,000,000...................... ........................................ . 6.3142
35,000,000........... „.................................................. 6.1739
40,000,000............................................................... 6.0550
50,000,000............................................................... 5.8613
60,000,000............................................................... 5.7077
70,000,000....... ........................................................ 5.5809
80,000,000........................ ....................................... 5.47Ò4
90,000,000............................................................... 5.3803
100,000,000.............................................................. 5.2983
120,000,000.............................................................. 5.1594
150,000,000.......... „................................................. 4.9944
175,000,000.............................................................. 4.8835
200 ,000,000.................................. ........................... 4.7894

Note.—The allowance does not reimburse for costs in­
curred. Accordingly, the allowance Tables shall not be used 
to determine the compensation for facilities planning or 
design services. The compensation for facilities planning or 
design services should be based upon the nature, scope and 
complexity of the services required by the community.

* Interpolate between values.

Table 2 .—Allowance for Design Only

Building cost

$100,000 or less..
120,000______ ....
150.000 ...........
175.000. ..__ ...
200.000. .™......™...
250.000. ..™.....
300.000 ... .......
350.000. ™.
400.000 .. ........
500.000 .. .........
600.000. ™...__
700.000 .... ......
800.000 ..........;.
900.000 _____
1,000,000_____ ...
1200.000 ........
1.500.000 __
1.750.000. .™__
2.000. 000................ ................................................
2.500.000 ........
3.000. 000..™...
3.500.000 ........
4.000. 000____
5.000. 000 .........
6.000. 000...™..
7.000. 000........
8.000. 000........
9.000. 000........
10.000. 000 ....
12,000,000...____
15.000. 000....
17.500.000. .....
20.000. 000.............. ........................
25.000. 000.....
30.000. 000............
35.000. 000__
40.000. 000 ..
50.000. 000.....
60.000. 000.__
70.000. 000......
80.000. 000......
90.000. 000..™.
100.000. 000__
120,000,000......... .
150.000. 000....................
175.000. 000....
200.000. 000 .....

Allowance 
as a

percentage 
of building 

cost*

8.5683
8.3808
8.1570
8.0059
7.8772
7.6668
7.4991
7.3602
7.2419
7.0485
6.8943
6.7666
6.6578
6.5634
6.4300
6.3383
6.1690
6.0547
5.9574
5.7983
5.6714
5.5664
5.4769
5.3306
5.2140
5.1174
5.0352
4.9637
4.9007
4.7935
4.6655
4.5790
4.5054
4.3851
4.2892
4.2097
4.1421
4.0314
3.9432
3.8702
3.8080
3.7540
3.7063
3.6252
3.5284
3.4630
3.4074

Note.—The allowance does not reimburse for costs in­
curred. Accordingly, the allowance Tables shall not be used 
to determine the compensation for facilities planning or 
design services. The compensation for facilities planning or 
design services should be based upon the nature, scope and 
complexity of the services required by the community.

‘ Interpolate between values.

[FR Doc. 84-4076 Filed 2-18-84:8:45 am]
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 35

[W H -F R L -2 2 6 7 -5 ]

Financial and Management Capability 
for Construction, Operation and 
Maintenance of Publicly Owned 
Wastewater Treatment Systems

a g e n c y : Environmental Protection 
Agency.
a c t i o n : Notice of final policy.

s u m m a r y : This notice sets,forth Agency 
policy and procedures to ensure that 
construction grants applicants 
demonstrate their financial and 
management capability to construct, 
operate, and maintain (including 
equipment replacement) a wastewater 
treatment system. The policy describes 
the statutory and regulatory 
requirements for applicants to 
demonstrate that they have answered 
five questions concerning the total costs 
of the proposed treatment system, how 
it will be financed, the total annual costs 
per household, and the roles and 
responsibilities of local governments 
involved. The demonstration must also 
include a written certification by 
applicants that they have analyzed the 
costs and financial impacts of the 
proposed facilities and that they have 
the necessary financial and 
management capability to complete and 
successfully operate the treatment 
system. The purpose of the policy is to 
interpret more fully the relevant 
provisions of the final construction 
grants regulations and the Clean Water 
Act, as amended, in order to protect 
adequately the Federal investment in 
the construction of publicly owned 
treatment systems.
e f f e c t iv e /e x p ir a t io n  d a t e : This policy 
will apply to any applications received 
in EPA Regional Offices after 
publication of this notice in the Federal 
Register. It will expire on September 30, 
1988.
FOR FURTHER INFORMATION CONTACT: 
Keith Dearth, Environmental Protection 
Agency, WH-595, 401 M Street, SW., 
Washington, D.C. 20460, (202) 382-7226.
SUPPLEMENTARY INFORMATION: Under 
the Paperwork Reduction Act of 1980,44 
U.S.C. 3501 et seq., the information 
provisions in this notice have been 
submitted to the Office of Management 
and Budget (OMB), and will become 
effective upon OMB approval. A notice 
of that approval will be published in the 
Federal Register.

Dated: December 13,1983.
Jack E. Ravan,
Assistant Administrator for Water.

The authority for this action is found 
in section 204(b)(1) of the Clean Water 
Act, as amended.

Financial and Management Capability 
for Construction and Operation of 
Publicly Owned Treatment Systems

I. Statement of Policy
It is the policy of the Environmental 

Protection Agency (EPA) that no grant 
shall be awarded for the construction of 
a publicly owned treatment works 
(POTW) unless the applicant haa 
demonstrated substantively to the 
satisfaction of the delegated State (or 
EPA for non-delegated States) that it has 
the legal, institutional, managerial, and 
financial capability to ensure 
construction, operation and 
maintenance (including equipment 
replacement) of the proposed treatment 
system.

II. Effective/Expiration Date
This policy will apply to any 

applications received in EPA Regional 
Offices after publication of this notice in 
the Federal Register. It will expire on 
September 30,1988.

III. Background
The purpose of this policy is to 

interpret more fully the relevant 
provisions of the revised construction 
grants regulations and the Clean Water 
Act, as amended, in order to protect 
adequately the Federal investment in 
the construction of publicly owned 
treatment works. It draws together 
various statutory and regulatory 
provisions pertaining to the local 
financing and management of Federally 
funded POTWs.
Authority

The authority for this policy on 
financial capability is found in the Clean 
Water Act (CWA), as amended, as well 
as the revised construction grants 
regulations. Specifically, each applicant 
is required to demonstrate its financial 
capability prior to award of a Step 3 or 
2 + 3  grant (40 CFR 35.2104); and the 
Administrator is required to determine 
whether the applicant has, in fact 
shown sufficient evidence that it has the 
legal, institutional, managerial, and 
financial capability to ensure adequate 
construction, operation and 
maintenance of the proposed treatment 
system (section 204(b)(1)).
Discussion

The decision to construct a 
wastewater treatment facility represents 
a major financial commitment by a local 
government. Consequently, there is a 
need for each applicant to determine 
whether the community and its residents 
have the financial and institutional 
capability to pay for and manage the

proposed system prior to actual 
construction.

This need has been clearly recognized 
in the Clean Water Act, which requires 
that, before awarding a grant, the 
Administrator must be satisfied that a 
grantee has the adequate legal, 
institutional, managerial, and financial 
capability to complete and maintain the 
proposed wastewater system. This was 
further strengthened with the 1981 
Amendments, which state that the 
Administrator should encourage and 
assist all applicants for grant assistance 
to develop a capital financing plan. The 
clear intent, therefore, is that all 
applicants need to assess adequately 
the financial impact of the proposed 
facility on the community and its users, 
and to disclose how the system will be 
financed and managed following 
construction.

IV. Application
This policy will apply to all applicants 

for a Step 3 or 2 + 3  grant award under 
the Amendments to Title II of the Clean 
Water Act and the revised costruction 
grants regulations.

V. Implementation
At the time of application for a Step 3 

or 2 + 3  grant award, an applicant must 
demonstrate that it has the legal, 
institutional, managerial, and financial 
capability to construct, operate, and 
maintain the proposed facility. To do so, 
the applicant must answer the following 
questions:

1 . What is proposed in the facilities 
plan?

2. What roles and responsibilities will 
local governments have?

3. How much will the facilities cost at 
today’s prices?

4. How will construction, operation 
and maintenance of the facilities be 
financed?

5. What are the annual costs per 
household?

Attachment A 1 provides a format that 
the applicant may use to respond to the 
above questions.

The applicant must also submit, along 
with the Step 3 or 2 + 3  application, 
written certification that it has analyzed 
the costs and financial impacts of the 
proposed facilities and that it has the 
capability to finance and manage the 
construction and operation of the 
facilities in accordance with the

1 Attachment A has been provided as an example 
of how the information required to demonstrate 
financial capability might be displayed. The grant 
applicant may use any format he chooses to meet 
the requirement, including, as examples, a financial 
plan, a separate chapter in the facilities plan, or 
procedures as prescribed by a delegated State, 
provided that the information required is 
adequately addressed. A publication entitled

Continued
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construction grants regulations. Before 
signing the certification the applicant 
must consider the responses to the 
questions above as well as the 
community’s financial condition. The 
certification should be signed by an 
elected official or chief financial officer 
for the municipality authorized to 
commit funding. An example 
certification letter is provided in 
Attachment B.

An applicant proposing to construct a 
wastewater treatment facility designed 
to serve two or more public agencies or 
jurisdictions must show how the costs 
will be allocated among the 
participating jurisdictions or agencies. 
Such applicants must provide an 
executed intermunicipal service 
agreement which, at a minimum, 
incorporates the following information: 
the basis upon which costs are 
allocated; 2 the formula by which costs 
are allocated; and the manner in which 
the cost allocation system will be 
administered. Executed intermunicipal 
service agreements are to be submitted 
with a Step 3 grant application or before 
initiation of procurement action for 
building the project for Step 2 + 3  grants. 
This requirement may be waived by the 
Regional Administrator or the delegated 
State if the applicant can demonstrate: 
that such an agreement is already in 
place, or that there is evidence of a 
service relationship in the absence of 
formal agreement, and that the supplier 
agency exhibits sufficient financial 
strength to continue the project if one or 
more of the customer agencies fails to 
participate (40 CFR 35.2107).

The intermunicipal service agreement 
serves as the legal, contractual basis for 
implementation of the wastewater 
treatment system, and guarantees future 
commitments. Although it will guard 
against reneging or unilateral actions by 
participants, it should also serve as a 
basis for a sound working relationship. 
Its institutional provisions should 
provide-for a management framework, 
and should assign roles and 
responsibilities for management and 
operation of the system.

Financial Capability Guidebook is available to 
assist communities in completing Attachment A or 
in developing comparable information.

2The regional cost basis consists of facilities 
(including equipment, sewage treatment facilities, 
and interceptors, etc.) and services (administrative, 
managerial, legal, etc.) which are to be shared by 
two or more jurisdictions and are, therefore, eligible 
for regional cost allocation. An auditable cost 
accounting system is usually maintained by the 
supplier agency; it defines the regional cost basis 
and is included in service agreements. Attachment 
C provides elements to consider in determining 
regional cost basis, and is excerpted from 
“Financial Planning for Wastewater Facilities: A 
Guide for Wyoming Local Officials” (Part 3).

In implementing this policy, States, 
EPA Regions, and EPA Headquarters 
have the following responsibilities:

• All States: In order to account for 
unique aspects of State laws governing 
local financing and institutional 
arrangements, all States are encouraged 
to develop specific guidance and 
procedures for comftiunities to use to 
demonstrate their financial capability. 
Attachment A may be used as the basis 
for this guidance, and may be modified 
according to individual State needs.

• Delegated States: At the time of 
transmittal of a Step 3 or 2 + 3  grant 
application, a delegated State must 
indicate that it has reviewed the 
financial information provided by the 
applicant, and has determined that the 
applicant has adequately demonstrated 
its financial capability, and, as 
appropriate, has provided an executed 
intermunicipal agreement. Delegated 
States may waive the requirement for an 
executed intermunicipal agreement on 
the basis of the criteria cited above.

The criteria for approving the 
financial capability portion of a grant 
application are listed below (“Regional 
Offices”). States should use the 
reviewer’s checklist guidance provided 
by EPA or develop comparable guidance 
for applying these criteria to financial 
capability demonstrations.

Delegated States must also develop 
screening procedures for identifying 
communities whose projects need 
greater attention to satisfy the 
requirements of this policy. These 
projects could be identified on the basis 
of their high cost, technological 
appropriateness or potential financial 
impact. A combination of several of the 
following criteria should be used for this 
purpose: size of the community, extent 
of sewers (for presently unsewered 
communities), type of technology 
proposed, total capital costs per 
household, total annual household costs, 
total annual cost per household as a 
percentage of median income, capital 
cost of treatment per 1000 gpd capacity, 
or other meaningful indicators.

Delegated States should conduct a 
more intensive review of projects 
identified by these procedures and 
should not certify grant applications for 
these projects unless the State is 
completely satisfied that the community 
and its users can successfully finance 
and manage the wastewater treatment 
system. If this intensive review discloses 
/that the project may not be financially 
sound, the State should provide 
assistance to the applicant to resolve 
the problem. This assistance should 
include both the technical aspects of 
projects (e.g., appropriate technology

and project scope and staging) and the 
necessary financial arrangements (e.g., 
other sources of funding and alternative 
methods for financing the local share.) 
Screening procedures should be applied 
as early as is feasible during the 
development of a project so that 
problems can be resolved prior tolhe 
actual grant application.

• Nondelegated States:; Nondelegated 
States are encouraged to meet with 
communities to review local financial 
capability, as well as the overall 
feasibility of implementing proposed 
projects from financial and institutional 
aspects.

• Regional Offices: In the case of non­
delegated States, the EPA Regional 
Office will review the applications as 
outlined under “Delegated States.”

The RA or delegated State 
representative may approve an 
application if all other regulatory 
requirements are met and if, in his or her 
judgment, the applicant has adequately 
demonstrated financial capability by 
submission of financial information 
consistent with relevant information in 
the facility plan; appropriate 
assumptions regarding population 
projections, cost estimates, or eligible 
costs; appropriate analysis of the 
community’s proposed financing system, 
and the financial impacts of the 
proposed system on its users; and 
submission of an executed 
intermunicipal service agreement if 
there are two or more participating 
jurisdictions, except as prescribed 
above.

If approval is withheld, the RA or 
delegated State representative will 
notify the applicant of the reason(s) and 
will work with the applicant to resolve 
any identified problems or deficiencies.

• Headquarters: EPA Headquarters 
will provide guidance and technical 
assistance to Regions and to States to 
carry out the intent of this policy.
VI. Overview

Each fiscal year, the EPA Regions and 
States develop an overview progam 
consistent with the section 205(g) 
regulation. These overview programs 
should provide for the Region’s review 
of all guidance and procedures used by 
delegated States to implement this 
policy, as well as a random sample of 
financial capability demonstrations that 
have been accepted by the State. The 
overview program should provide for 
the Region’s review of financial 
capability demonstrations for specific, 
selected projects that warrant special 
attention or are determined to be of 
overriding Federal interest consistent 
with the section 205(g) regulation.
BILLING CODE 6560-50-M
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Attachment A  (to Policy Statement)

Wastewater Facilities Financial 
information Sheet

Applicant
(This is provided for optional use by the grantee community, or its A -E  
consultant, as an aid to conventional Facility planning financial analyses.

M a m a EPA developed this improved and simplified form with the Municipal
Financial Officers Assn., based on feedback on earlier versions, which 
have been used successfully by consultants for projects in Texas, North 

A d d ra s t  Carolina, Tennessee, and Pensyfvania.)

(Information to complete this sheet should be contained in the Facility
filtw  7 1 « Plan.)

'  .... . ............ r  Additional assistance in completing the Financial Information Sheet
can be found in the Financial Capability Guidebook which is available

C o n ta ct from the US Department of Commerce, National Technical Information
------------------------------------------------------------------- Service (N TIS ) 5285 Port Royal Road Springield, V A  22161

(This Sheet and the Guidebook will also be provided to grant applicants
Telephone ....... (to assist in facility planning) by EPA Regions 81 delegated States in the

application package.)

What Is Proposed In The Facilities Plan? (Information should be in Facility Plan.)

e The proposed facilities will be: □  New □  An expansion □  An upgrade
(check more than one if applicable)

e If treatment facilities are proposed, do they CD Yes ED No
feature low 0  + M Cost Technology such as ponds,
trickling filters, overland flow? If yes, please identify. _ _____________________

• The facilities will serve:
O  Existing 

Population 
on Sewers

□  Existing Area 
Served by 
On-Site 
Systems

□  Existing 
Industries

□  Anticipated 
Growth

Indicate the approximate percentage 
of the plant's capacity that will be 
allocated to each. % % (

e Entities to be served: □  County □  Municipality □  Sewer district □  Industry

__________  (Year___________________ )

THIS IS A SAMPLE FORMAT

e Design population
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Wastewater Facilities Financial 
information Sheet

What Roies And Responsibilities Will Local Governments Have? (Information in Facility Plan.)

Cooperative arrangements between various entities may be required to meet the management needs of wastewater treatment facilities.

• What agency will: □  O w n the facilities 0  Operate □ Finance

• Will there be financial contributions by: □  O ther agencies □  Industry
• Have participating agencies been asked 

Ip review:
Q  W astewater 

facilities plan
□  Population 

projections
□ Service area 

boundaries

• Have agreements been sought between 
the operating agency and:

Q  Participating 
agencies

f~l Other agencies □ Industry

How Much Will The Facilities Cost At Today’s Prices? (information in Facility Plan.)

Th e  following figures are estimated costs for construction, operation, and maintenance of the proposed facilities. Dollar amounts are 
uninflated and reflect today’s prices.

A . Construction costs estimate B . Estimated annual operation, maintenance, and replacement
(0,M  + R) costs for the proposed facilities

• Wastewater treatment plant _______________ _ _  • Labor ____________________ per year
• Pump stations -----------------------------------  • utilities    per year
• Interceptor sewers -----------------------------------  • Materials  per year
• Collection sewers -----------------------------------  • Outside services  per year
• On-site systems • Mlsc. expenses   per year
• Land acquisition ------------ ;----------------------  • Equipment replacement ____________________  per year
• Other -----------------------------------  « Total operation,
• Total construction costs . maintenance and

— ........................ . replacement costa y B S S = = = = = ;= = = = = s=  per year

How Will The Facilities Be Financed? (Inform ation in Facility Plan.)

A . Am ount to be borrowed

• Grantee share of construction costs

• Construction-related costs

• Grantee contributions
• Am ount to be borrowed

C . Total estimated annual wastewater facilities costs
• Net existing 0,M  +  R _____________

• Existing annual debt service _____________

• 0,M  + R for proposed facilities _____________

• Oebt service for proposed fscilities _____________

• Total estimated annual wastewater
facilities costs _____________

B . Methods of financing the smount to be borrowed

Financing
method

Amount
borrowed

Interest
rate

Term  of 
maturity

Annual 
debt service 
payment

General
obligation
bond

Revenue
bond

Loan

Total

D. Sources of funding for total annual wastewater 
facilities costs

• Sewer service charges ________
• Surcharge ________
• Special assessments and fees

—  connection fee ________
—  betterment assessments ________
—  other ________

• Transfers from other funds ________
• Other ________
• Total funding _ _ _ _ _ _

THIS IS A SAMPLE FORMAT



6258 Federal Register /  Vol. 49, No. 34 / Friday, February 17 ,1984  /  Rules and Regulations

Wastewater Facilities Financial 
Information Sheet

What Are The Annual Costs Per Household? (Information in Facility Plan)

• Total estimated annual wastewater • Total annual costs per household
facilities charges _____________ _

• Nonresidential share of total annual charges---------------------------
• Residential share of total annual charges ---------------------------

• Number of households ----------------------------
• Annual costs per household for

—  wastewater collection and treatment ___ ' ______I--------

—  other ----------------------------

Certification of Financial Capability

Your community must certify that it has the capability to finance and manage the proposed facility.

The answers to the preceeding questions will provide useful information regarding the cost of the 
proposed facility, how it will be financed, and what this means in terms of costs to the typical 
household user. In order to evaluate effectively the true impact of the proposed treatment system, 
however, this Infomation must be viewed within the overall context of the community's financial con­
dition, financial resources, legal constraints, and local public policy.

Listed below are additional elements relating to a community's overall financial condition and its abili­
ty to pay the local costs of constructing and operating the treatment system. These factors should be 
considered before signing the financial and management capability certification.

• reasonableness of population projections relative to historic 
trends (if new population growth is needed to help finance 
the proposed system.)

• total current outstanding indebtedness

• state finance laws and legal debt limits 

#
• historical trends in your community's revenue sources (e.g., 

changes in taxable assessed property valuation with 
respect to population)

• current bond rating and its historical trend

If your community would have difficulty financing the proposed project, it should consider alternative 
methods of financing to mitigate the adverse impacts, re-evaluate the project alternative and scope, or 
consider staging implementation to spread out financing to future users. When certifying your project, 
the community should be fully satisfied that both the users and the community as a whole have the 
capability to finance and manage the facility as proposed.

THIS IS A SAMPLE FORMA T
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DEPARTMENT OF DEFENSE

32 CFR Parts 1-39 

[DAC 76-47]

Defense Acquisition Regulation

AGENCY: Department of Defense. 
a c t i o n : Final rule.
s u m m a r y : This document publishes 
changes to the Defense Acquisition 
Regulation contained in the Code of 
Federal Regulations. The changes are 
the same as those in Defense 
Acquisition Circular 76-47. Some of the 
changes include: deletion of requirement 
for reporting of identical bids; listing of 
contracting activities; revision to the 
Uniform Contract Format; reinstatement 
of the Exchange Program; and DoD 
contract simplification test. Also 
included in this document are the 
following items issued for information 
and guidance: (1) Information with 
respect to publication of the DoD FAR 
Supplement; (2) reprint of a 
memorandum from the Acting Deputy 
Under Secretary (Acquisition 
Management), Subject: Solicitations 
Under Mandatory Federal Supply 
Schedules; and (3) reprint of 
Determinations and Findings executed 
by the Director of the Defense Logistics 
Agency, concurred in by the 
Administrator of the Small Business 
Administration, which exempt 
requirements for perishable subsistence 
and brand-name subsistence for 
commissary resale from the synopsis 
provisions of the Small Business Act. 
EFFECTIVE d a t e : Upon receipt, in 
accordance with DAR l-106.2(d).
FOR FURTHER INFORMATION C O N TA C T:
J. Brannan, Director, Defense 
Acquisition Regulatory Council, 
OUSDRE(AM)(DARS),
OUSDRE(M&RS), Room 3D 139, 
Pentagon, Washington, D.C. 20301, 
Telephone (202) 697-7266. 
SUPPLEMENTARY INFORMATION:

Background
The Defense Acquisition Regulation 

(DAR) is codified in Title 32, Parts 1-39, 
Volumes I, II, and III, of the Code of 
Federal Regulations (CFR). The July 1, 
1983 revision of the CFR is the most 
recent edition of that title. It reflects 
amendments to the 1976 edition of the 
DAR made by Defense Acquisition 
Circulars 76-1 through 76-44.

49, No. 34 /  Friday, February 17 ,1984  /  Rules and Regulations

The Department of Defense 
announced the promulgation of the 1979 j 
CFR edition in the Federal Register of 
December 31,1979 (44 FR 77158), and 
also announced at that time that 
subsequent amendments to the DAR 
would be published in the Federal 
Register.

Defense Acquisition Circular 76-47
This document contains amendments 

to the Defense Acquisition Regulation in 
the form of replacement pages which 
were included in DAC 76-47, issued 15 
December 1983. The following is a . 
summary of the amendments:

Reports of Identical Bids. DAR 1-114 
and the references thereto in DAR 1-
111.2(c) are deleted to implement 
Executive Order 12430 of July 6,1983, 
which revokes Executive Order 10936 of 
April 24,1961. The revocation cancels 
the requirement of Federal agencies to 
report identical bids to the Attorney 
General.

Designation of Contracting Activities. 
DAR 1-201.14 is revised to update the 
listing of contracting activities for the 
Army, the Navy, and the Defense 
Logistics Agency.

Identification of FMS Requirements 
(UCF). A revision is made to the 
Uniform Contract Format (UCF) to 
incorporate a requirement to stamp the 
cover sheet of appropriate contracts 
with the legend “FMS Requirement,” 
which was a part of the UCF prior to its 
revision by DAC 76-20. The requirement 
was inadvertently omitted from DAC 
76-20, but was reinstated by 
Departmental direction. This change 
codifies that Departmental direction.

Exchange of Nonexcess Personal 
Property. Based on recent actions by the 
House Appropriations Committee, the 
Department of Defense has reinstated 
the Exchange Program which had 
previously been a major portion of the 
Exchange Sale Program, addressed at 
DAR Section IV, Part 2. A new DoD 
Directive 4140.51 was issued on March
2,1983.

Because the Defense Acquisition 
Regulation concerns agency 
management, public property, and 
contracts, it is not necessary to issue 
proposed rules for public comment. 
Neither is it necessary to delay the 
effective date until 30 days after the 
date of publication of these rules, 5 
U.S.C. 533 (a) and (d). The amendments 
became effective on receipt in 
accordance with DAR l-106.2(d).

How To Use Replacement Pages
Reproduced at the end of this 

document are replacement pages from 
DAC 76-47. The number at the top of 
each page (for example, 1:9) identifies 
the page from the Regulation which is 
being replaced. The number at the 
bottom of the page is a reference to the 
last appearing numbered paragraph on 
that page, or if none above, on a 
preceding page. The vertical line in the 
right margin indicates where the 
amendment is located.

List of Subjects in 32 CFR Parts 1-39

Government procurement.
Adoption of Amendments

Therefore, the Defense Acquisition 
Regulation contained in the July 1,1983 
edition of 32 CFR Parts 1-39, Volumes I, 
II, and III, is amended in the DAR 
paragraphs indicated by substitution of 
the replacement pages listed in the 
table.

DAR paragraph Replacement pages

Volume I

1-111.2(c) (deleted)........ ..................... 1:9
1-114 (reserved) (deleted)................... 1:12, 1:13 

1:16, 1:17 
2:4

1-201.14..........  .............. .....................
2-201 (a)(Sec.A)(ii) (added)..................
3-501 (bj(3)(Sec.A)(iv) (added)............. 3:59, 3:60 

4:22Section IV, Part 2 (added)....................
4-200 (added)...... ................................. 4:22
4-201 (added)........................................ 4:22
4-202 (added)........................................ 4:22
4-203 (added)........................................ 4:22
4-203.1 (added)..........>.:...................... 4:22, 4:23 

4:23, 4:24 
4:25

4-203.2 (added).....................................

4-204.1 (added)..................... ............... 4:25
4-204.2 (added)..................................... 4:25
4-204.3 (added)....................... ............. 4:25, 4:26

Volume II

7-110 (added)....................................... 7:169
7-110.1 (added).................................... 7:169, 7:169-A 

7:4657-1913 (added).....................................
7-1913.1 (added).................................. 7:465, 7:465-A 

7:526-1 
7:526-J

7-2004 (added)..'............ .............- ........
7-2004.1 (added)..................................
7-2004.2 (added).............. :.....__ __ _
7-2004.3 (added)..................................

7:526-J, 7:526-K 
7:526-K
7526-K

7-2004.5 (added).................................. 7:526-L
7-2004.6 (added).................................. 7:526-L
7-2004.7 (added).................................. 7:526-M, 7:526-N 

7:526-N7-2004.8 (added)..................................
7-2004.9 (added).................................. 7:526-N
7-2004.10 (added)............................... 7:526-0

M. S. Healy,
OSD Federal Register Liaison Officer, 
Washington H eadquarters Services, 
Department o f Defense.
February 8,1984.
BILLING CODE 3810-01-M
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, p
ar

tn
er

, e
m

pl
oy

ee
, o

r 
ag

en
t o

f t
he

 p
rim

e 
co

nt
ra

ct
or

, o
f a

ny
 

hi
gh

er
 ti

er
 s

ub
co

nt
ra

ct
or

, a
s 

an
 i

nd
uc

em
en

t o
r 

ac
kn

ow
le

dg
m

en
t f

or
 th

e 
aw

ar
d 

of
 

a 
su

bc
on

tra
ct

 o
r o

rd
er

. T
he

 A
ct

 fu
rth

er
 p

ro
vi

de
s 

th
at

 th
e 

am
ou

nt
 o

f a
ny

 s
uc

h 
fe

e,
 

co
m

m
is

si
on

, o
r c

om
pe

ns
at

io
n,

 o
r 

th
e 

co
st

 o
r e

xp
en

se
 o

f a
ny

 s
uc

h 
gr

at
ui

ty
 o

r 
gi

ft,
 

w
he

th
er

 h
er

et
of

or
e 

or
 h

er
ea

fte
r 

pa
id

 b
y 

th
e 

su
bc

on
tra

ct
or

, s
ha

ll 
no

t b
e 

ch
ar

ge
d,

 
ei

th
er

 d
ire

ct
ly

 o
r i

nd
ire

ct
ly

, a
s 

a 
pa

rt 
of

 th
e 

co
nt

ra
ct

 p
ric

e 
ch

ar
ge

d 
by

 th
e 

su
bc

on
• 

tra
ct

or
 to

 th
e 

pr
im

e 
co

nt
ra

ct
or

 o
r 

hi
gh

er
 ti

er
 s

ub
co

nt
ra

ct
or

. I
t a

ls
o 

cr
ea

te
s 

a 
co

n-
 

el
us

iv
e 

pr
es

um
pt

io
n 

th
at

 t
he

 c
os

t 
of

 a
ny

 s
uc

h 
pr

oh
ib

ite
d 

pa
ym

en
t 

ha
s 

be
en

 i
n-

 
el

ud
ed

 i
n 

th
e 

pr
ic

e 
of

 t
he

 s
ub

co
nt

ra
ct

 o
r 

or
de

r 
an

d 
ul

tim
at

el
y 

bo
rn

e 
by

 t
he

 
G

ov
er

nm
en

t. 
Th

e 
A

ct
 p

ro
vi

de
s f

or
 th

e 
re

co
ve

ry
 o

n 
be

ha
lf 

of
 th

e 
U

ni
te

d 
St

at
es

 a
c-

 
tio

n,
 o

r 
by

 s
et

-o
ff

 o
f m

on
ey

s 
ot

he
rw

is
e 

ow
in

g 
to

 th
e 

su
bc

on
tra

ct
or

 e
ith

er
 b

y 
th

e 
U

ni
te

d 
St

at
es

 d
ire

ct
ly

 o
r 

by
 t

he
 p

rim
e 

co
nt

ra
ct

or
. 

Th
e 

A
ct

 i
m

po
se

s 
cr

im
in

al
 

pe
na

lti
es

 o
n 

an
y 

pe
rs

on
 w

ho
 k

no
w

in
gl

y,
 m

ak
es

 o
r 

re
ce

iv
es

, d
ire

ct
ly

 o
r 

in
di

re
ct

ly
, 

an
y 

su
ch

 p
ro

hi
bi

te
d 

pa
ym

en
t.
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1.
4 

C
on

tr
ac

to
r 

G
ra

tu
iti

es
 to

 G
ov

er
nm

en
t P

er
so

nn
el

.
(a

) 
Th

e 
rig

ht
 o

f 
a 

co
nt

ra
ct

or
 t

o 
pr

oc
ee

d 
un

de
r 

th
e 

co
nt

ra
ct

 m
ay

 b
e 

te
r-

 
m

in
at

ed
 if

 it
 is

 fo
un

d,
 a

fte
r n

ot
ic

e 
an

d 
he

ar
in

g,
 th

at
 th

e 
co

nt
ra

ct
or

, o
r h

is 
ag

en
t o

r 
ot

he
r 

re
pr

es
en

ta
tiv

e,
 o

ff
er

ed
 o

r g
av

e 
an

y 
gr

at
ui

ty
, s

uc
h 

as
 e

nt
er

ta
in

m
en

t o
r a

 g
ift

, 
to

 a
n 

of
fic

er
, 

of
fic

ia
l, 

or
 e

m
pl

oy
ee

 o
f 

th
e 

G
ov

er
nm

en
t 

to
 o

bt
ai

n 
a 

co
nt

ra
ct

 o
r 

fa
vo

ra
bl

e 
tre

at
m

en
t i

n 
th

e 
aw

ar
di

ng
, a

m
en

di
ng

, o
r 

m
ak

in
g 

of
 d

et
er

m
in

at
io

ns
 c

on
- 

ce
m

in
g 

th
e 

pe
rf

or
m

an
ce

, o
f a

 c
on

tra
ct

.
(b

) 
To

 c
on

st
itu

te
 a

 v
io

la
tio

n 
un

de
r 

th
e 

G
ra

tu
iti

es
 c

la
us

e 
(7

-1
04

.1
6)

 t
hr

ee
 

el
em

en
ts

 m
us

t b
e 

pr
es

en
t:

(i
) 

th
e 

co
nt

ra
ct

or
 m

us
t 

ha
ve

 a
 c

on
tr

ac
t 

w
hi

ch
 c

on
ta

in
s 

th
e 

G
ra

tu
iti

es
 

cl
au

se
;

(ii
) 

th
e 

co
nt

ra
ct

or
, 

hi
s 

ag
en

t, 
or

 o
th

er
 r

ep
re

se
nt

at
iv

e 
m

us
t h

av
e 

of
fe

re
d 

or
 g

iv
en

 a
 g

ra
tu

ity
 to

 a
n 

of
fic

er
, o

ff
ic

ia
l, 

or
 e

m
pl

oy
ee

 o
f t

he
 G

ov
er

n-
 

m
en

t; 
an

d
(ii

i) 
th

e 
gr

at
ui

ty
 m

us
t h

av
e 

be
en

 o
ff

er
ed

 o
r g

iv
en

 w
ith

 th
e 

in
te

nt
 to

 o
bt

ai
n 

a 
co

nt
ra

ct
 o

r 
fa

vo
ra

bl
e 

tre
at

m
en

t 
in

 t
he

 a
w

ar
di

ng
 o

r 
am

en
di

ng
, o

r 
th

e 
m

ak
in

g 
of

 d
et

er
m

in
at

io
ns

 c
on

ce
rn

in
g 

th
e 

pe
rf

or
m

an
ce

, o
f a

 c
on

- 
tr

ac
t 

(in
 t

hi
s 

re
sp

ec
t, 

in
te

nt
 g

en
er

al
ly

 m
us

t 
be

 i
nf

er
re

d 
be

ca
us

e 
an

 
ad

m
is

si
on

 is
 ra

re
ly

 o
bt

ai
na

bl
e)

.
A 

la
ck

 o
f 

an
y 

of
 th

es
e 

el
em

en
ts

 w
ill

 c
au

se
 a

n 
ac

tio
n 

ta
ke

n 
by

 t
he

 G
ov

er
nm

en
t 

pu
rs

ua
nt

 t
o 

th
e 

G
ra

tu
iti

es
 c

la
us

e 
to

 f
ai

l. 
Pr

oc
ed

ur
al

 r
eq

ui
re

m
en

ts
 f

or
 g

ra
tu

iti
es

 
he

ar
in

gs
 a

re
 s

et
 o

ut
 in

 A
pp

en
di

x 
D.
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p

er
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an
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en
t 

R
eg

u
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n
s,

 
F

ed
er

al
 

P
ro

cu
re

m
en

t 
R

eg
u

la
ti

o
n

s,
 

an
d 

GS
A 

R
eg

ul
at

io
ns

 R
el

at
in

g
 t

o
 

A
cq

u
is

it
io

n
 o

f 
S

up
pl

ie
s 

an
d 

S
er

v
ic

es
. 

E
xc

ep
t 

fo
r 

ac
q

u
is

it
io

n
 

of
 A

DP
E 

un
de

r 
d

el
eg

at
io

n
 o

f 
co

n
tr

ac
ti

n
g

 a
u

th
o

ri
ty

 f
ro

m
 G

SA
, 

a
ll

 p
o

li
cy

 a
nd

 p
ro

ce
d

u
ra

l 
m

at
te

rs
 o

f 
F

ed
er

al
 P

ro
cu

re
m

en
t 

R
eg

ul
at

io
ns

 a
nd

 G
en

er
al

 S
er

vi
ce

s 
A

d
m

in
is

tr
at

io
n

 R
eg

ul
at

io
ns

 
ap

p
li

ca
b

le
 t

o
 

th
e 

D
ep

ar
tm

en
t 

of
 D

ef
en

se
 w

it
h

in
 t

h
e 

sc
op

e 
of

 
th

is
 R

eg
ul

at
io

n 
ar

e 
as

 
se

t 
fo

rt
h

 h
er
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n

. 
C
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G
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A
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PR
O

V
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IO
N

S

re
qu

ire
m

en
ts

 o
f F

ed
er

al
 a

ge
nc

ie
s, 

an
d 

pr
ov

id
e 

al
l l

ev
el

s 
of

 m
an

ag
em

en
t w

ith
 d

at
a 

on
 w

hi
ch

 t
o 

fo
rm

ul
at

e 
pr

oc
ur

em
en

t 
po

lic
y 

as
 w

el
l 

as
 to

 d
et

er
m

in
e 

th
e 

ex
te

nt
 o

f 
ad

he
re

nc
e 

to
 p

re
sc

rib
ed

 p
ol

ic
y.

 B
as

ic
 t

o 
th

e 
pr

ep
ar

at
io

n 
of

 a
ll 

th
es

e 
re

gu
la

r 
an

d 
sp

ec
ia

l 
re

po
rts

, 
so

 f
ar

 a
s 

th
ey

 a
ff

ec
t 

in
di

vi
du

al
 c

on
tra

ct
in

g 
of

fic
er

s,
 is

 D
D

 F
or

m
 

35
0 

(I
nd

iv
id

ua
l P

ro
cu

re
m

en
t A

ct
io

n 
R

ep
or

t) 
(S

ec
tio

n 
X

X
I, 

Pa
rt 

1)
. E

ac
h 

ite
m

 o
f 

th
is

 fo
rm

 e
nt

er
s 

in
to

 th
e 

pr
ep

ar
at

io
n 

of
 re

po
rts

 fu
rn

is
he

d 
th

e 
Pr

es
id

en
t, 

th
e 

C
on

- 
gr

es
s, 

an
d 

ot
he

r 
Fe

de
ra

l 
ag

en
ci

es
, a

nd
 i

s 
us

ed
 f

or
 m

an
ag

em
en

t 
pu

rp
os

es
 w

ith
in

 
th

e 
D

ep
ar

tm
en

t o
f D

ef
en

se
. T

he
 a

cc
ur

ac
y,

 c
om

pl
et

en
es

s,
 a

nd
 ti

m
el

in
es

s 
of

 th
es

e 
re

po
rts

 a
re

 f
ul

ly
 d

ep
en

de
nt

 o
n 

th
e 

ca
re

fu
l p

re
pa

ra
tio

n 
an

d 
pr

om
pt

 s
ub

m
is

si
on

 o
f 

D
D
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m
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m
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m
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.
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1.
1 

Re
po

rt
in

g 
Pr

oc
ed

ur
es

. 
R

ep
or

ts
 o

f 
su

sp
ec

te
d 

cr
im

in
al

 c
on

du
ct

, 
no

n-
 

co
m

pe
tit

iv
e 

pr
ac

tic
es

, 
ki

ck
ba

ck
s, 

an
d 

ot
he

r 
pr

oc
ur

em
en

t 
irr

eg
ul

ar
iti

es
 s

ha
ll 

be
 

m
ad

e 
by

 e
ac

h 
D

ep
ar

tm
en

t 
in

 a
cc

or
da

nc
e 

w
ith

 p
ro

ce
du

re
s 

se
t 

fo
rth

 i
n 

Pa
rt 
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1-
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1.

2 
N

on
co

m
pe

tit
iv

e 
Pr

ac
tic

es
.

(a
) 

U
nl

es
s 

bi
ds

 o
r 

pr
op

os
al

s 
ar

e 
ge

nu
in

el
y 

co
m

pe
tit

iv
e,

 c
on

tr
ac

t p
ric

es
 te

nd
 

to
 b

e 
hi

gh
er

 th
an

 th
ey

 s
ho

ul
d 

be
. I

f t
he

 S
ec

re
ta

ry
 c

on
ce

rn
ed

 o
r 

hi
s 

re
pr

es
en

ta
tiv

e 
co

ns
id

er
s 

th
at

 a
ny

 b
id

 r
ec

ei
ve

d 
af

te
r 

fo
rm

al
 a

dv
er

tis
in

g 
ev

id
en

ce
s 

a 
vi

ol
at

io
n 

of
 

th
e 

an
tit

ru
st

 l
aw

s, 
he

 i
s 

re
qu

ire
d 

by
 1

0 
U

.S
.C

. 
23

05
(d

) 
to

 r
ef

er
 s

uc
h 

bi
ds

 t
o 

th
e 

A
tto

rn
ey

 G
en

er
al

 f
or

 a
pp

ro
pr

ia
te

 a
ct

io
n.

 S
im

ila
rly

, e
vi

de
nc

e 
of

 su
ch

 v
io

la
tio

ns
 in

 
ne

go
tia

te
d 

pr
oc

ur
em

en
ts

 s
ho

ul
d 

be
 r

ef
er

re
d 

to
 t

he
 A

tto
rn

ey
 G

en
er

al
. 

Pr
ac

tic
es

 
w

hi
ch

 a
re

 d
es

ig
ne

d 
to

 e
lim

in
at

e 
co

m
pe

tit
io

n 
or

 r
es

tra
in

 t
ra

de
 a

nd
 w

hi
ch

 m
ay

 
ev

id
en

ce
 p

os
sib

le
 v

io
la

tio
ns

 o
f 

su
ch

 l
aw

s 
in

cl
ud

e 
co

llu
si

ve
 b

id
di

ng
, 

fo
llo

w
-th

e-
 

le
ad

er
 p

ric
in

g,
 r

ot
at

ed
 l

ow
 b

id
s, 

un
ifo

rm
 e

st
im

at
in

g 
sy

st
em

s, 
sh

ar
in

g 
of

 th
e 

bu
si-

 
ne

ss
, i

de
nt

ic
al

 b
id

s, 
et

c.
(b

) 
R

ep
or

ts
 o

f 
id

en
tic

al
 o

r 
eq

ua
l 

bi
ds

 o
r 

pr
op

os
al

s 
sh

ou
ld

 n
ot

 b
e 

su
bm

itt
ed

 
au

to
m

at
ic

al
ly

, b
ut

 o
nl

y 
w

he
re

 t
he

re
 i

s 
so

m
e 

re
as

on
 t

o 
be

lie
ve

 t
ha

t 
th

os
e 

bi
ds

 o
r 

pr
op

os
al

s 
m

ay
 n

ot
 h

av
e 

be
en

 a
rr

iv
ed

 a
t i

nd
ep

en
de

nt
ly

. S
uc

h 
re

po
rts

 s
ho

ul
d 

be
 a

c-
 

co
m

pa
ni

ed
 b

y 
co

nf
or

m
ed

 c
op

ie
s 

of
 t

he
 b

id
 o

r 
pr

op
os

al
, 

ot
he

r 
co

nt
ra

ct
 d

oc
u-

 
m

en
ts

, a
nd

 s
up

po
rti

ng
 d

at
a.

 T
he

 r
ep

or
t s

ho
ul

d 
se

t f
or

th
:

(i
) 

th
e 

no
nc

om
pe

tit
iv

e 
pa

tte
rn

 o
r s

itu
at

io
n 

un
de

r c
on

si
de

ra
tio

n;
(ii

) 
pu

rc
ha

se
 e

xp
er

ie
nc

e 
in

 th
e 

sa
m

e 
pr

od
uc

t o
r 

se
rv

ic
e 

fo
r a

 r
ea

so
na

bl
e 

pe
rio

d 
of

 ti
m

e 
(o

ne
 o

r 
m

or
e 

ye
ar

s)
 p

rio
r t

o 
th

e 
re

ce
ip

t o
f t

he
 b

id
s o

r 
pr

op
os

al
s 

un
de

r 
co

ns
id

er
at

io
n,

 i
nc

lu
di

ng
 u

ni
t 

an
d 

to
ta

l 
co

nt
ra

ct
 

pr
ic

e 
an

d 
ab

st
ra

ct
 o

f b
id

s; 
.

/ii
i)

 c
om

m
un

ity
 o

f f
in

an
ci

al
 in

te
re

st
 a

m
on

g 
bi

dd
er

s, 
in

so
fa

r a
s 

is 
kn

ow
n;

(iv
) 

th
e 

ex
te

nt
, 

if 
an

y,
 t

o 
w

hi
ch

 s
pe

ci
fic

at
io

n 
re

qu
ire

m
en

ts
 o

r 
pa

te
nt

s 
re

st
ric

t c
om

pe
tit

io
n;

(v
) 

in
fo

rm
at

io
n 

w
hi

ch
 m

ay
 b

e 
av

ai
la

bl
e 

w
ith

 r
es

pe
ct

 t
o 

th
e 

pr
ic

in
g 

sy
ste

m
 e

m
pl

oy
ed

 in
 b

id
s 

or
 p

ro
po

sa
ls

 b
el

ie
ve

d 
to

 re
fle

ct
 n

on
co

m
pe

ti-
 

tiv
e 

pr
ac

tic
es

; a
nd

(v
i) 

an
y 

ot
he

r 
in

fo
rm

at
io

n 
de

em
ed

 p
er

tin
en

t.

1-
11

1.
2

A
RM

ED
 S

ER
V

IC
ES

 P
R

O
C

U
R

EM
EN

T 
RE

G
U

LA
TI

O
N

\



6264 Federal Register /  Vol. 49, No. 34 /  Friday, February 17,1984 /  Rules and
1:

12

מ CD oa ש

DA
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#
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6
1

5
 

47
־

 
D

EC
EM

BE
R

 
19

83
G

EN
ER

A
L 

PR
O

V
IS

IO
N

S

tra
ct

in
g 

of
fic

er
’s 

re
co

m
m

en
da

tio
n,

 h
e 

sh
al

l 
do

cu
m

en
t 

hi
s 

de
ci

si
on

. 
A

 s
ta

nd
ar

d 
fo

rm
 o

f s
ol

ic
ita

tio
n 

no
tic

e 
or

 c
la

us
e 

is 
no

t p
re

sc
rib

ed
 in

 th
is

 R
eg

ul
at

io
n 

si
nc

e 
su

ch
 

no
tic

es
 a

nd
 c

la
us

es
 m

us
t b

e 
es

pe
ci

al
ly

 a
da

pt
ed

 to
 a

pp
ly

 th
e 

pr
in

ci
pl

e 
of

 th
e 

ru
le

s 
to

 th
e 

sp
ec

ifi
c 

fa
ct

s 
of

 e
ac

h 
co

nt
ra

ct
ua

l 
si

tu
at

io
n.

 T
he

 c
la

us
e 

sh
al

l s
pe

ll 
ou

t t
he

 
sp

ec
ifi

c 
ex

te
nt

 o
f a

ny
 fu

tu
re

 re
st

ric
tio

ns
 o

n 
th

e 
co

nt
ra

ct
or

. T
he

 r
es

tri
ct

io
ns

 o
f t

he
 

pr
op

os
ed

 c
la

us
e 

sh
al

l 
al

so
 h

av
e 

a 
sp

ec
ifi

c 
tim

e 
pe

rio
d 

of
 e

ff
ec

tiv
en

es
s. 

A
s 

a 
ge

ne
ra

l 
ru

le
, t

he
 ti

m
e 

ef
fe

ct
iv

en
es

s 
of

 a
ny

 c
la

us
e 

w
hi

ch
 e

xc
lu

de
s 

th
e 

co
nt

ra
ct

or
 

fr
om

 p
ar

tic
ip

at
io

n 
in

 s
ub

se
qu

en
t p

ro
cu

re
m

en
t s

ha
ll 

ha
ve

 a
 fi

xe
d 

te
rm

 o
f r

ea
so

na
- 

bl
e 

du
ra

tio
n 

as
 a

pp
ro

pr
ia

te
, e

xc
ep

t t
ha

t w
he

re
 R

ul
e 

1 
of

 A
pp

en
di

x 
G

 is
 in

vo
lv

ed
 

th
e 

ex
cl

us
io

n 
sh

al
l 

be
 p

er
m

an
en

t. 
A

 f
ix

ed
 t

er
m

 o
f 

re
as

on
ab

le
 d

ur
at

io
n 

is 
m

ea
- 

su
re

d 
by

 t
he

 t
im

e 
re

qu
ire

d 
to

 a
vo

id
 t

he
 c

irc
um

st
an

ce
 o

f 
un

fa
ir 

co
m

pe
tit

iv
e 

ad
* 

va
nt

ag
e.

 T
hi

s 
is 

va
ria

bl
e;

 f
or

 e
xa

m
pl

e,
 it

 m
ay

 r
un

 to
 th

e 
da

te
 o

f a
w

ar
d 

of
 th

e 
fir

st
 

pr
od

uc
tio

n 
co

nt
ra

ct
 o

r f
or

 a
 s

ta
te

d 
pe

rio
d 

of
 ti

m
e.

 (
Se

e 
R

ul
es

 2
 a

nd
 3

 o
f A

pp
en

* 
di

x 
G

.) 
In

 n
o 

ev
en

t s
ha

ll 
an

 e
xc

lu
si

on
 b

e 
st

at
ed

 i
n 

th
e 

cl
au

se
 w

ith
ou

t a
 s

pe
ci

fic
 

da
te

, 
or

 a
n 

ev
en

t 
pe

rta
in

, 
te

rm
in

at
in

g 
th

e 
ef

fe
ct

iv
en

es
s 

of
 th

e 
ex

cl
us

io
n 

ex
ce

pt
 

w
he

re
 R

ul
e 

1 
is 

in
vo

lv
ed

.
(3

) 
Th

e 
co

nt
ra

ct
in

g 
of

fic
er

 s
ha

ll 
in

cl
ud

e 
hi

s 
re

co
m

m
en

da
tio

ns
 a

nd
 t

he
 

H
ea

d 
of

 th
e 

Pr
oc

ur
in

g 
A

ct
iv

ity
’s 

de
te

rm
in

at
io

n,
 t

og
et

he
r 

w
ith

 t
he

 w
rit

te
n 

an
al

y*
 

sis
, 

in
 t

he
 n

eg
ot

ia
tio

n 
fil

e 
or

 r
ec

or
d.

 T
he

 a
pp

ro
ve

d 
so

lic
ita

tio
n 

no
tic

e 
an

d 
pr

op
os

ed
 c

la
us

e 
sh

al
l 

th
en

 b
e 

in
cl

ud
ed

 i
n 

th
e 

so
lic

ita
tio

n,
 t

og
et

he
r 

w
ith

 a
 c

le
ar

 
st

at
em

en
t t

ha
t t

he
 p

ro
po

se
d 

cl
au

se
 a

nd
 th

e 
ap

pl
ic

at
io

n 
of

 th
e 

A
pp

en
di

x 
ar

e 
su

b*
 

je
ct

 to
 n

eg
ot

ia
tio

n.
(4

) 
In

 n
o 

ca
se

 s
ha

ll 
th

e 
cl

au
se

 i
nc

lu
de

d 
in

 a
 s

ol
ic

ita
tio

n 
or

 in
 a

 c
on

tra
ct

 
(in

cl
ud

in
g 

le
tte

r 
co

nt
ra

ct
s)

 p
ur

su
an

t 
to

 th
is

 p
ar

ag
ra

ph
 1

-1
13

.2
 d

ef
er

 th
e 

de
te

r*
 

m
in

at
io

n 
of

 th
e 

ap
pl

ic
at

io
n 

of
 th

e 
A

pp
en

di
x 

to
 a

 ti
m

e 
af

te
r t

he
 c

on
tr

ac
t h

as
 b

ee
n 

aw
ar

de
d. (5

) 
W

he
n 

a 
co

nt
ra

ct
 c

on
te

m
pl

at
es

 a
 R

ul
e 

4 
si

tu
at

io
n,

 i
t 

is 
in

cu
m

be
nt

 o
n 

th
e 

co
nt

ra
ct

in
g 

of
fic

er
 to

 a
ss

ur
e 

hi
m

se
lf 

th
at

 th
e 

ag
re

em
en

t c
al

le
d 

fo
r b

y 
R

ul
e 

4 
is 

in
 fa

ct
 e

xe
cu

te
d,

 a
nd

 th
at

 c
op

ie
s 

th
er

eo
f a

re
 m

ad
e 

av
ai

la
bl

e 
to

 th
e 

G
ov

er
nm

en
t:

(c
) 

Th
e 

co
nt

ra
ct

in
g 

of
fic

er
 s

ha
ll 

no
t i

m
po

se
 r

es
tri

ct
io

ns
 u

nd
er

 th
e 

A
pp

en
di

x 
in

 f
ol

lo
w

-o
n 

pr
oc

ur
em

en
ts

 o
n 

an
y 

pr
os

pe
ct

iv
e 

co
nt

ra
ct

or
 i

n 
th

e 
ab

se
nc

e 
of

 a
 

sp
ec

ifi
c 

co
nt

ra
ct

ua
l a

gr
ee

m
en

t w
ith

 th
at

 c
on

tra
ct

or
. I

f, 
du

rin
g 

th
e 

ef
fe

ct
iv

e 
pe

rio
d 

of
 a

ny
 r

es
tri

ct
io

n,
 p

ro
cu

re
m

en
t 

re
sp

on
si

bi
lit

y 
fo

r 
th

e 
sy

st
em

 o
r 

ite
m

 i
nv

ol
ve

d 
is 

tra
ns

fe
rr

ed
 fr

om
 th

e 
pr

oc
ur

in
g 

ac
tiv

ity
 w

hi
ch

 im
po

se
d 

th
e 

re
st

ric
tio

n 
th

at
 a

ct
iv

ity
 

sh
al

l 
no

tif
y 

th
e 

tra
ns

fe
re

e 
of

 th
e 

re
st

ric
tio

n 
an

d 
se

nd
 i

t 
a 

co
py

 o
f 

th
e 

co
nt

ra
ct

 
un

de
r w

hi
ch

 it
 w

as
 im

po
se

d.
(d

) 
Th

e 
D

ep
ar

tm
en

ts
 s

ha
ll 

m
ai

nt
ai

n,
 i

n 
ac

co
rd

an
ce

 w
ith

 
D

ep
ar

tm
en

ta
l 

pr
oc

ed
ur

es
, a

nd
 f

or
 a

n 
ap

pr
op

ria
te

 p
er

io
d 

of
 ti

m
e 

as
 d

et
er

m
in

ed
 b

y 
th

e 
ci

rc
um

* 
st

an
ce

s, 
a 

re
co

rd
 o

f a
ll 

so
lic

ita
tio

n 
no

tic
es

 a
nd

 o
f a

ll 
cl

au
se

s 
in

co
rp

or
at

ed
 in

 c
on

- 
tra

ct
s p

ur
su

an
t t

o 
th

is
 p

ar
ag

ra
ph

 1
-1
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.
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4 

Re
se

rv
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.
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R
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R
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1:
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30
 

JU
N

E
 

19
83

DA
C 

#
7

6
4

5
־

G
EN

ER
A

L 
PR

O
V

IS
IO

N
S

Im
pl

em
en

te
d 

th
ro

ug
h 

th
e 

DA
R 

sy
st

em
. 

Th
e 

ap
p

li
ca

b
le

 D
oD

 
D

ir
ec

ti
v

es
 c

ov
er

in
g 

th
e 

as
si

gn
m

en
ts

 o
f 

re
sp

o
n

si
b

il
it

y
 f

o
r 

th
e 

pu
rc

ha
si

ng
 o

f 
sp

ec
if

ic
 s

u
p

p
li

es
 u

nd
er

 I
nt

er
ag

en
cy

 P
ur

- 
ch

as
e 

A
ss

ig
nm

en
t 

w
il

l 
be

 i
nc

or
po

ra
te

d 
by

 r
ef

er
en

ce
 i

n
 t

h
is

 
R

eg
ul

at
io

n.
 

F
or

 D
oD

 I
m

pl
em

en
ta

ti
on

 o
f 

F
ed

er
al

 S
up

pl
y 

S
ch

ed
ul

es
, 

se
e 

S
ec

ti
on

 V
, 

P
ar

t 
1.

1-
11

3 
St

an
da

rd
s o

f C
on

du
ct

.
1-

11
3.

1 
G

ov
er

nm
en

t 
Pe

rs
on

ne
l. 

A
ll 

go
ve

rn
m

en
ta

l 
pe

rs
on

ne
l 

en
ga

ge
d 

in
 

pr
oc

ur
em

en
t a

nd
 r

el
at

ed
 a

ct
iv

iti
es

 s
ha

ll 
co

nd
uc

t b
us

in
es

s d
ea

lin
g 

w
ith

 in
du

st
ry

 in
 

a 
m

an
ne

r 
ab

ov
e 

re
pr

oa
ch

 i
n 

ev
er

y 
re

sp
ec

t. 
Tr

an
sa

ct
io

ns
 r

el
at

in
g 

to
 e

xp
en

di
tu

re
 

of
 p

ub
lic

 f
un

ds
 r

eq
ui

re
 t

he
 h

ig
he

st
 d

eg
re

e 
of

 p
ub

lic
 tr

us
t t

o 
pr

ot
ec

t t
he

 in
te

re
st

s 
of

 th
e 

G
ov

er
nm

en
t. 

W
hi

le
 m

an
y 

Fe
de

ra
l 

la
w

s 
an

d 
re

gu
la

tio
ns

 p
la

ce
 r

es
tri

ct
io

ns
 

on
 th

e 
ac

tio
ns

 o
f g

ov
er

nm
en

ta
l p

er
so

nn
el

, t
he

 la
tte

r’s
 o

ffi
ci

al
 c

on
du

ct
 m

us
t, 

in
 ad

* 
di

tio
n,

 b
e 

su
ch

 t
ha

t t
he

 i
nd

iv
id

ua
l w

ou
ld

 h
av

e 
no

 r
et

ic
en

ce
 a

bo
ut

 m
ak

in
g 

a 
fu

ll 
pu

bl
ic

 d
is

cl
os

ur
e 

th
er

eo
f. 

Se
e 

A
R

60
0-

50
, f

or
 th

e 
A

rm
y;

 S
EC

N
A

V
 In

str
. 5

37
0.

2 
G 

of
 

4 
A

ug
us

t 
19

77
, 

fo
r 

th
e 

N
av

y;
 A

FR
 3

0-
30

, 
fo

r 
th

e 
A

ir 
Fo

rc
e;

 D
LA

R 
55

00
.1

, 
fo

r 
th

e 
D

ef
en

se
 L

og
ist

ics
 A

ge
nc

y;
 D

CA
 I

ns
t. 

22
0-

50
-1

, 
fo

r 
th

e 
D

ef
en

se
 

C
om

m
un

ic
at

io
ns

 A
ge

nc
y;

 D
N

A
 I

ns
t. 

55
00

.7
A

, f
or

 th
e 

D
ef

en
se

 N
uc

le
ar

 A
ge

nc
y;

 
an

d 
D

M
A

 In
st.

 5
50

0.
1,

 fo
r t

he
 D

ef
en

se
 M

ap
pi

ng
 A

ge
nc

y.
1-

11
3.

2 
O

rg
an

iz
at

io
na

l C
on

fli
ct

s o
f I

nt
er

es
t.

(a
) 

A
pp

en
di

x 
G

—
Ru

le
s 

fo
r t

he
 A

vo
id

an
ce

 o
f O

rg
an

iz
at

io
na

l C
on

fli
ct

s 
of

 In
- 

te
re

st
 se

ts 
ou

t s
om

e 
of

 th
e 

m
or

e 
es

se
nt

ia
l p

ol
ic

y 
co

ns
id

er
at

io
ns

 o
f t

he
 D

ep
ar

tm
en

t 
of

 D
ef

en
se

 w
ith

 r
es

pe
ct

 t
o 

re
la

tio
ns

hi
ps

 w
ith

 n
on

-F
ed

er
al

 i
ns

tit
ut

io
ns

. 
Sp

ec
ifi

* 
ca

lly
, 

A
pp

en
di

x 
G

 d
es

cr
ib

es
 e

xa
m

pl
es

 o
f 

va
rio

us
 o

rg
an

iz
at

io
na

l 
co

nf
lic

ts
 o

f 
in

- 
te

re
st

 w
hi

ch
 m

ig
ht

 c
om

e 
in

to
 b

ei
ng

, a
nd

 r
ul

es
 fo

r a
vo

id
an

ce
 o

f s
uc

h 
co

nf
lic

ts
; a

nd
 

it 
pr

ov
id

es
 t

ha
t a

ct
io

n 
m

us
t b

e 
ta

ke
n 

to
 a

vo
id

 p
la

ci
ng

 a
 c

on
tra

ct
or

 in
 a

 p
os

iti
on

 
w

he
re

 h
is 

ju
dg

m
en

t m
ig

ht
 b

e 
bi

as
ed

 o
r 

w
he

re
 h

e 
w

ou
ld

 h
av

e 
an

 u
nf

ai
r c

om
pe

ti-
 

tiv
e 

ad
va

nt
ag

e 
w

ith
in

 t
he

 s
co

pe
 a

nd
 i

nt
en

t o
f t

he
 r

ul
es

. 
H

ow
ev

er
, t

he
 A

pp
en

di
x 

ca
nn

ot
 o

f 
its

el
f i

m
po

se
 a

ny
 o

bl
ig

at
io

ns
 o

n 
th

e 
co

nt
ra

ct
or

; 
su

ch
 o

bl
ig

at
io

ns
 m

us
t 

be
 im

po
se

d 
by

 a
 c

on
tra

ct
 c

la
us

e 
de

sig
ne

d 
to

 c
ar

ry
 o

ut
 th

e 
in

te
nt

 o
f t

he
 A

pp
en

di
x.

 
Fu

rth
er

m
or

e,
 p

ot
en

tia
l 

co
nt

ra
ct

or
s 

m
us

t 
be

 a
dv

ise
d 

in
 t

he
 s

ol
ic

ita
tio

n 
as

 t
o 

th
e 

ex
te

nt
 o

f a
pp

lic
ab

ili
ty

 o
f t

he
 r

ul
es

, a
nd

 m
us

t b
e 

gi
ve

n 
an

 o
pp

or
tu

ni
ty

 to
 n

eg
ot

ia
te

 
on

 th
e 

te
rm

s o
f t

he
 c

la
us

e 
an

d 
its

 a
pp

lic
at

io
n.

(b
) 

( 1
) T

he
 c

on
tra

ct
in

g 
of

fic
er

 is
 re

sp
on

sib
le

 fo
r a

pp
ly

in
g 

th
e 

ru
le

s 
in

 th
e 

A
p-

 
pe

nd
ix

 t
o 

co
nt

ra
ct

s 
un

de
r 

hi
s 

co
gn

iz
an

ce
 a

nd
 s

ha
ll 

de
te

rm
in

e 
w

he
th

er
 e

ac
h 

pr
op

os
ed

 p
ro

cu
re

m
en

t i
s s

ub
je

ct
 to

 th
e 

A
pp

en
di

x.
(2

) 
■If

 th
e 

co
nt

ra
ct

in
g 

of
fic

er
 in

iti
al

ly
 d

et
er

m
in

es
 w

ith
 r

es
pe

ct
 to

 a
 p

ar
tic

u-
 

la
r p

ro
cu

re
m

en
t t

ha
t a

 p
ot

en
tia

l c
on

fli
ct

 o
f i

nt
er

es
t e

xi
sts

, h
e 

sh
al

l, 
be

fo
re

 is
su

in
g 

th
e 

so
lic

ita
tio

n,
 p

re
pa

re
 a

 w
rit

te
n 

an
al

ys
is 

ju
st

ify
in

g 
hi

s 
re

co
m

m
en

da
tio

n 
to

 c
on

- 
tra

ct
 w

ith
 e

ith
er

 n
o 

re
st

ra
in

t, 
pa

rti
al

 r
es

tra
in

t, 
or

 s
tri

ct
 h

ar
dw

ar
e 

ex
cl

us
io

n 
pr

ov
i- 

sio
ns

, i
nc

lu
di

ng
 a

 s
ta

te
m

en
t a

s 
to

 w
hi

ch
 o

f t
he

 f
ou

r 
ru

le
s 

(o
r o

th
er

 c
on

fli
ct

 o
f i

n-
 

te
re

st
 n

ot
 s

ta
te

d 
in

 t
he

 r
ul

es
) 

he
 c

on
si

de
rs

 a
pp

lic
ab

le
, 

an
d 

w
he

re
 a

pp
ro

pr
ia

te
 a

 
re

co
m

m
en

de
d 

so
lic

ita
tio

n 
no

tic
e 

an
d 

cl
au

se
 d

es
ig

ne
d 

to
 a

vo
id

 t
he

 o
rg

an
iz

at
io

na
l 

co
nf

lic
t o

f 
in

te
re

st
. 

Th
is 

an
al

ys
is 

an
d 

re
co

m
m

en
da

tio
n 

sh
al

l 
be

 r
ev

ie
w

ed
 b

y 
th

e 
H

ea
d 

of
 th

e 
Pr

oc
ur

in
g 

A
ct

iv
ity

 w
ho

 s
ha

ll 
ex

am
in

e 
th

e 
ci

rc
um

st
an

ce
s 

fo
r b

en
ef

its
 

an
d 

de
tri

m
en

ts
 to

 b
ot

h 
th

e 
G

ov
er

nm
en

t a
nd

 p
ot

en
tia

l c
on

tra
ct

or
s, 

an
d 

w
ho

 s
ha

ll 
ei

th
er

 a
pp

ro
ve

, m
od

ify
 o

r 
re

je
ct

 th
e 

co
nt

ra
ct

in
g 

of
fic

er
’s 

re
co

m
m

en
da

tio
n 

to
 c

on
- 

tra
ct

 w
ith

 e
ith

er
 n

o 
re

st
ra

in
t, 

pa
rti

al
 r

es
tra

in
t o

r 
st

ric
t h

ar
dw

ar
e 

ex
cl

us
io

n 
pr

ov
i- 

sio
ns

. I
n 

th
e 

ev
en

t t
he

 H
ea

d 
of

 th
e 

Pr
oc

ur
in

g 
A

ct
iv

ity
 m

od
ifi

es
, o

r r
ej

ec
ts

 th
e 

co
n-

' 
1-

11
3.

2

A
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G
U
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TI

O
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1 

S
E

P
. 

19
78

DA
C 

#
7

6
1

7
־

1:
15

G
EN

ER
A

L 
PR

O
V

IS
IO

N
S 

Pa
rt

 2
—

D
ef

in
iti

on
 o

f T
er

m
s

12
01

 ־
D

ef
in

iti
on

s. 
A

s 
us

ed
 t

hr
ou

gh
ou

t t
hi

s 
R

eg
ul

at
io

n,
 t

he
 w

or
ds

 a
nd

 t
er

m
s 

de
fin

ed
 i

n 
th

is
 p

ar
ag

ra
ph

 1
—2

01
 s

ha
ll 

ha
ve

 t
he

 m
ea

ni
ng

s 
se

t f
or

th
 b

el
ow

, 
un

le
ss

 
(i)

 th
e 

co
nt

ex
t i

n 
w

hi
ch

 th
ey

 a
re

 u
se

d 
cl

ea
rly

 r
eq

ui
re

s 
a 

di
ff

er
en

t m
ea

ni
ng

, o
r 

(ii
) 

a 
di

ff
er

en
t d

ef
in

iti
on

 is
 p

re
sc

rib
ed

 fo
r 

a 
pa

rti
cu

la
r S

ec
tio

n 
or

 p
or

tio
n 

th
er

eo
f.

1-
20

1.
1 

C
ha

ng
e 

O
rd

er
 m

ea
ns

 a
 w

rit
te

n 
or

de
r 

sig
ne

d 
by

 t
he

 c
on

tra
ct

in
g 

of
- 

fic
er

, d
ire

ct
in

g 
th

e 
co

nt
ra

ct
or

 to
 m

ak
e 

ch
an

ge
s 

w
hi

ch
 t

he
 C

ha
ng

es
 c

la
us

e 
of

 th
e 

co
nt

ra
ct

 a
ut

ho
riz

es
 t

he
 c

on
tra

ct
in

g 
of

fic
er

 t
o 

or
de

r 
w

ith
ou

t 
th

e 
co

ns
en

t 
of

 th
e 

co
nt

ra
ct

or
 (s

ee
 1

6-
10

3)
.

1-
20

1.
2 

Co
nt

ra
ct

 M
od

ifi
ca

tio
n 

'm
ea

ns
 a

ny
 w

rit
te

n 
al

te
ra

tio
n 

in
 t

he
 s

pe
ci

fic
a-

 
tio

n,
 d

el
iv

er
y 

po
in

t, 
ra

te
 o

f 
de

liv
er

y,
 c

on
tra

ct
 p

er
io

d,
 p

ric
e,

 q
ua

nt
ity

, 
or

 o
th

er
 

co
nt

ra
ct

 p
ro

vi
si

on
s 

of
 a

n 
ex

is
tin

g 
co

nt
ra

ct
, 

w
he

th
er

 a
cc

om
pl

is
he

d 
by

 u
ni

la
te

ra
l 

ac
tio

n 
in

 a
cc

or
da

nc
e 

w
ith

 a
 c

on
tra

ct
 p

ro
vi

si
on

, o
r 

by
 m

ut
ua

l a
ct

io
n 

of
 th

e 
pa

rti
es

 
to

 th
e 

co
nt

ra
ct

. I
t i

nc
lu

de
s 

(i
) 

bi
la

te
ra

l a
ct

io
ns

 s
uc

h 
as

 s
up

pl
em

en
ta

l a
gr

ee
m

en
ts

, 
an

d 
(ii

) 
un

ila
te

ra
l a

ct
io

ns
 s

uc
h 

as
 c

ha
ng

e 
or

de
rs

, o
rd

er
s 

fo
r p

ro
vi

si
on

ed
 it

em
s, 

ad
- 

m
in

is
tra

tiv
e 

ch
an

ge
s, 

no
tic

es
 o

f t
er

m
in

at
io

n,
 a

nd
 n

ot
ic

es
 o

f t
he

 e
xe

rc
is

e 
of

 a
 c

on
- 

tr
ac

t o
pt

io
n.

1-
20

1.
3 

C
on

tr
ac

tin
g 

O
ffi

ce
r 

m
ea

ns
 a

ny
 p

er
so

n 
w

ho
, 

ei
th

er
 b

y 
vi

rtu
e 

of
 h

is 
po

si
tio

n 
or

 b
y 

ap
po

in
tm

en
t 

in
 a

cc
or

da
nc

e 
w

ith
 p

ro
ce

du
re

s 
pr

es
cr

ib
ed

 b
y 

th
is 

R
eg

ul
at

io
n,

 i
s 

cu
rr

en
tly

 a
 c

on
tra

ct
in

g 
of

fic
er

 (
se

e 
1-

40
0)

 w
ith

 t
he

 a
ut

ho
rit

y 
to

 
en

te
r 

in
to

 a
nd

 a
dm

in
is

te
r 

co
nt

ra
ct

s 
an

d 
m

ak
e 

de
te

rm
in

at
io

ns
 a

nd
 f

in
di

ng
s 

w
ith

 
re

sp
ec

t 
th

er
et

o,
 o

r 
w

ith
 a

ny
 p

ar
t 

of
 s

uc
h 

au
th

or
ity

. 
Th

e 
te

rm
 a

lso
 i

nc
lu

de
s 

th
e 

au
th

or
iz

ed
 r

ep
re

se
nt

at
iv

e 
of

 th
e 

co
nt

ra
ct

in
g 

of
fic

er
 a

ct
in

g 
w

ith
in

 th
e 

lim
its

 o
f h

is 
au

th
or

ity
. 

N
O

TE
: 

R
ec

en
t 

as
si

gn
m

en
ts

 o
f 

co
nt

ra
ct

 a
dm

in
is

tra
tio

n 
re

sp
on

sib
ili

tie
s 

ha
ve

 n
ec

es
si

ta
te

d 
a 

se
pa

ra
tio

n 
of

 d
ut

ie
s 

re
la

te
d 

to
 p

ro
cu

re
m

en
t, 

w
ith

 s
om

e 
du

tie
s 

no
rm

al
ly

 p
er

fo
rm

ed
 a

t 
a 

pu
rc

ha
si

ng
 o

ff
ic

e 
an

d/
so

m
e 

no
rm

al
ly

 p
er

fo
rm

ed
 a

t 
a 

co
nt

ra
ct

 a
dm

in
is

tra
tio

n 
of

fic
e.

 F
or

 c
on

ve
ni

en
ce

 o
f 

ex
pr

es
si

on
, 

w
he

n 
re

qu
iri

ng
 

pe
rf

or
m

an
ce

 o
f s

pe
ci

fic
 d

ut
ie

s 
by

 a
 c

on
tra

ct
in

g 
of

fic
er

, t
hi

s 
R

eg
ul

at
io

n 
m

ay
 r

ef
er

 
to

 a
 c

on
tra

ct
in

g 
of

fic
er

 a
t 

th
e 

pu
rc

ha
si

ng
 o

ff
ic

e 
as

 th
e 

pr
oc

ur
in

g 
co

nt
ra

ct
in

g 
of

- 
fic

er
 (

PC
O

), 
an

d 
to

 a
 c

on
tra

ct
in

g 
of

fic
er

 a
t a

 c
on

tra
ct

 a
dm

in
is

tra
tio

n 
of

fic
e 

as
 a

n 
ad

m
in

is
tra

tiv
e 

co
nt

ra
ct

in
g 

of
fic

er
 (

A
C

O
). 

A
dd

iti
on

al
ly

, 
a 

co
nt

ra
ct

in
g 

of
fic

er
, 

re
sp

on
si

bl
e 

fo
r 

th
e 

se
ttl

em
en

t o
f t

er
m

in
at

ed
 c

on
tra

ct
s,

 m
ay

 b
e 

re
fe

rr
ed

 t
o 

as
 th

e 
te

rm
in

at
io

n 
co

nt
ra

ct
in

g 
of

fid
er

 (
TC

O
). 

It 
is 

re
co

gn
iz

ed
 t

ha
t 

a 
sin

gl
e 

co
nt

ra
ct

in
g 

of
fic

er
 m

ay
 b

e 
re

sp
on

si
bl

e 
fo

r d
ut

ie
s 

in
 a

ny
 o

r 
al

l o
f t

he
se

 a
re

as
, a

nd
 r

ef
er

en
ce

 in
 

th
is

 R
eg

ul
at

io
n 

to
 P

C
O

, A
C

O
, o

r T
C

O
 d

oe
s 

no
t o

f i
ts

el
f r

eq
ui

re
 th

at
 d

ut
y 

be
 p

er
- 

fo
rm

ed
 a

t a
 p

ar
tic

ul
ar

 o
ff

ic
e 

or
 a

ct
iv

ity
 o

r r
es

tri
ct

 in
 a

ny
 w

ay
 a

 c
on

tra
ct

in
g 

of
fic

er
 

in
 t

he
 p

er
fo

rm
an

ce
 o

f a
ny

 d
ut

y 
pr

op
er

ly
 a

ss
ig

ne
d.

 F
or

 e
xa

m
pl

e,
 a

 d
ut

y 
sp

ec
ifi

ed
 

by
 th

is
 R

eg
ul

at
io

n 
to

 b
e 

pe
rf

or
m

ed
 b

y 
th

e 
A

CO
 w

ill
 b

e 
pe

rf
or

m
ed

 b
y 

a 
co

nt
ra

ct
- 

in
g 

of
fic

er
 a

t t
he

 p
ur

ch
as

in
g 

of
fic

e 
w

he
n 

co
nt

ra
ct

 a
dm

in
is

tra
tio

n 
or

 re
sp

on
sib

ili
ty

 
fo

r 
th

at
 d

ut
y 

ha
s 

be
en

 r
et

ai
ne

d 
in

 t
he

 p
ur

ch
as

in
g 

of
fic

e 
in

 a
cc

or
da

nc
e 

w
ith

 
20

-7
03

.3
.

1-
20

1.
4 

C
on

tr
ac

ts
 m

ea
ns

 a
ll 

ty
pe

s 
of

 a
gr

ee
m

en
ts

 a
nd

 o
rd

er
s 

fo
r t

he
 p

ro
cu

re
- 

m
en

t o
f s

up
pl

ie
s 

or
 s

er
vi

ce
s. 

It 
in

cl
ud

es
 a

w
ar

ds
 a

nd
 n

ot
ic

es
 o

f a
w

ar
d;

 c
on

tra
ct

s 
of

 
a 

fix
ed

-p
ric

e,
 c

os
t, 

co
st

-p
lu

s-
a-

fix
ed

-f
ee

, o
r i

nc
en

tiv
e 

ty
pe

; c
on

tra
ct

s 
pr

ov
id

in
g 

fo
r 

th
e 

is
su

an
ce

 o
f j

ob
 o

rd
er

s,
 ta

sk
 o

rd
er

s,
 o

r t
as

k 
le

tte
rs

 th
er

eu
nd

er
; l

et
te

r c
on

tra
ct

s,
 

an
d 

pu
rc

ha
se

 o
rd

er
s. 

It 
al

so
 in

cl
ud

es
 s

up
pl

em
en

ta
l a

gr
ee

m
en

ts
 w

ith
 re

sp
ec

t t
o 

an
y 

of
 th

e 
fo

re
go

in
g.

1-
20

1.
4
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DA
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#
7

6
1

5
 

47
־

 
D

EC
EM

BE
R

 
19

83
 1:
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G
EN

ER
A

L 
PR

O
V

IS
IO

N
S

1-
11

5 
N

on
co

llu
siv

e 
Ri

ds
 a

nd
 P

ro
po

sa
ls.

(a
) 

In
 o

rd
er

 to
 p

ro
m

ot
e 

fu
ll 

an
d 

fr
ee

 c
om

pe
tit

io
n 

fo
r G

ov
er

nm
en

t c
on

tra
ct

s,
 

th
e 

ce
rti

fic
at

io
n 

ap
pe

ar
in

g 
in

 7
-2

00
3.

1 
sh

al
l 

be
 i

nc
lu

de
d 

in
 a

ll 
(i)

 i
nv

ita
tio

ns
 f

or
 

bi
ds

 a
nd

 (
ii)

 r
eq

ue
st

s 
fo

r 
pr

op
os

al
s 

or
 q

uo
ta

tio
ns

 (
ot

he
r 

th
an

 f
or

 s
m

al
l p

ur
ch

as
es

 
m

ad
e 

in
 a

cc
or

da
nc

e 
w

ith
 S

ec
tio

n 
III

, P
ar

t 6
; o

th
er

 th
an

 f
or

 s
ol

ic
ita

tio
ns

 is
su

ed
 b

y 
ov

er
se

as
 p

ur
ch

as
in

g 
of

fic
es

 w
hi

ch
 w

ill
 r

es
ul

t 
in

 c
on

tra
ct

s 
pe

rf
or

m
ed

 o
ve

rs
ea

s 
by

 
fo

re
ig

n 
su

pp
lie

rs
; 

an
d 

ot
he

r 
th

an
 r

eq
ue

st
s 

fo
r 

te
ch

ni
ca

l 
pr

op
os

al
s 

in
 c

on
ne

ct
io

n 
w

ith
 t

w
o-

st
ep

 f
or

m
al

 a
dv

er
tis

in
g)

 i
nv

ol
vi

ng
 f

irm
 f

ix
ed

-p
ric

e 
co

nt
ra

ct
s 

an
d 

fix
ed

- 
pr

ic
e 

co
nt

ra
ct

s 
w

ith
 e

co
no

m
ic

 p
ric

e 
ad

ju
st

m
en

t p
ro

vi
sio

ns
. T

he
 c

er
tif

ic
at

io
n 

is 
in

- 
el

ud
ed

 i
n 

SF
 1

8,
 1

9-
B,

 a
nd

 S
F 

33
, a

nd
 t

he
re

fo
re

 n
ee

d 
no

t 
be

 a
dd

ed
 t

o 
so

lic
ita

- 
tio

ns
 u

til
iz

in
g 

th
es

e 
fo

rm
s. 

W
he

n 
th

e 
so

lic
ita

tio
n 

au
th

or
iz

es
 th

e 
su

bm
iss

io
n 

of
 o

ra
l 

of
fe

rs
 a

nd
 r

eq
ui

re
s 

th
at

 s
uc

h 
of

fe
rs

 b
e 

co
nf

irm
ed

 i
n 

w
rit

in
g,

 i
t s

ha
ll 

re
qu

ire
 t

ha
t 

th
e 

ce
rti

fic
at

io
n 

be
 i

nc
lu

de
d 

w
ith

 o
r 

be
 e

xp
re

ss
ly

 i
nc

or
po

ra
te

d 
by

 r
ef

er
en

ce
 i

n 
an

d 
th

er
eb

y 
m

ad
e 

a 
pa

rt 
of

 th
e 

co
nf

irm
at

io
n.

(b
) 

Th
e 

fa
ct

 th
at

 a
 f

irm
 (

1)
 h

as
 p

ub
lis

he
d 

pr
ic

e 
lis

ts,
 r

at
es

, o
r t

ar
iff

s 
co

ve
rin

g 
ite

m
s 

be
in

g 
pr

oc
ur

ed
 

by
 

th
e 

G
ov

er
nm

en
t, 

(2
) 

ha
s 

in
fo

rm
ed

 
pr

os
pe

ct
iv

e 
cu

st
om

er
s 

of
 p

ro
po

se
d 

or
 p

en
di

ng
 p

ub
lic

at
io

n 
of

 n
ew

 o
r 

re
vi

se
d 

pr
ic

e 
lis

ts 
fo

r 
su

ch
 i

te
m

s, 
or

 (
3)

 h
as

 s
ol

d 
th

e 
sa

m
e 

ite
m

s 
to

 c
om

m
er

ci
al

 c
us

to
m

er
s 

at
 th

e 
sa

m
e 

pr
ic

es
 b

ei
ng

 o
ff

er
ed

 th
e 

G
ov

er
nm

en
t d

oe
s 

no
t c

on
st

itu
te

, w
ith

ou
t m

or
e,

 a
 d

is
cl

o-
 

su
re

 w
ith

in
 th

e 
m

ea
ni

ng
 o

f p
ar

ag
ra

ph
 (

a)
(2

) 
of

 th
e 

C
er

tif
ic

at
e.

(c
) 

It 
is 

no
t 

re
qu

ire
d 

th
at

 a
 s

ep
ar

at
e 

w
rit

te
n 

au
th

or
iz

at
io

n 
be

 g
iv

en
 t

o 
th

e 
sig

ne
r 

of
 t

he
 b

id
 o

r 
pr

op
os

al
 f

or
 e

ac
h 

pr
oc

ur
em

en
t 

in
vo

lv
ed

 w
he

re
 t

he
 s

ig
ne

r 
m

ak
es

 th
e 

ce
rti

fic
at

io
n 

pr
ov

id
ed

 in
 p

ar
ag

ra
ph

 (
b)

(2
) 

of
 th

e 
C

er
tif

ic
at

e,
 p

ro
vi

de
d 

th
at

 w
ith

 r
es

pe
ct

 t
o 

an
y 

bl
an

ke
t 

au
th

or
iz

at
io

n 
gi

ve
n,

 (
1)

 t
he

 p
ro

cu
re

m
en

t 
to

 
w

hi
ch

 th
e 

C
er

tif
ic

at
e 

ap
pl

ie
s 

is 
cl

ea
rly

 w
ith

in
 th

e 
sc

op
e 

of
 su

ch
 a

ut
ho

riz
at

io
n,

 a
nd

 
(2

) 
th

e 
pe

rs
on

 g
iv

in
g 

su
ch

 a
ut

ho
riz

at
io

n 
is 

th
e 

pe
rs

on
 r

es
po

ns
ib

le
 w

ith
in

 t
he

 
bi

dd
er

’s 
or

 o
ff

er
or

’s 
or

ga
ni

za
tio

n 
fo

r 
th

e 
de

ci
si

on
 a

s 
to

 th
e 

pr
ic

es
 b

ei
ng

 b
id

 o
r 

of
- 

fe
re

d 
at

 th
e 

tim
e 

th
e 

C
er

tif
ic

at
e 

is 
m

ad
e 

in
 a

 p
ar

tic
ul

ar
 p

ro
cu

re
m

en
t.

(d
) 

A
fte

r t
he

 e
xe

cu
tio

n 
of

 an
 in

iti
al

 c
er

tif
ic

at
e 

an
d 

th
e 

aw
ar

d 
of

 a
 c

on
tr

ac
t i

n 
co

nn
ec

tio
n 

th
er

ew
ith

, 
th

e 
co

nt
ra

ct
or

 n
ee

d 
no

t 
su

bm
it 

ad
di

tio
na

l 
ce

rti
fic

at
es

 i
n 

co
nn

ec
tio

n 
w

ith
 p

ro
po

sa
ls

 s
ub

m
itt

ed
 o

n 
“w

or
k 

or
de

rs
” 

or
 s

im
ila

r o
rd

er
in

g 
in

st
ru

- 
m

en
ts

 i
ss

ue
d 

pu
rs

ua
nt

 t
o 

th
e 

te
rm

s 
of

 t
ha

t 
co

nt
ra

ct
, 

w
he

re
 t

he
 G

ov
er

nm
en

t’s
 

re
qu

ire
m

en
ts

 c
an

no
t b

e 
m

et
 fr

om
 a

no
th

er
 so

ur
ce

.
(e

) 
Th

e 
C

hi
ef

 o
f 

th
e 

Pu
rc

ha
si

ng
 

O
ffi

ce
 

sh
al

l 
m

ak
e 

th
e 

de
te

rm
in

at
io

n 
de

sc
rib

ed
 in

 p
ar

ag
ra

ph
 (

d)
 o

f t
he

 a
bo

ve
 c

er
tif

ic
at

io
n.

(f
) 

W
he

n 
a 

ce
rti

fic
at

io
n 

is 
su

sp
ec

te
d 

of
 b

ei
ng

 f
al

se
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h

in
 t

he
 t

im
e 

sp
ec

if
ie

d
, 

an
d 

u
n

le
ss

 
ot

he
rw

is
e 

sp
ec

if
ie

d
 b

y 
th
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 t
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DEPARTMENT OF LABOR

Occupational Safety and Health 
Administration

29 CFR Part 1926

[Docket No. S -409]

Crane or Derrick Suspended Personnel 
Platforms

AGENCY: Occupational Safety and 
Health Administration, Labor. 
a c t i o n : Proposed rule.
s u m m a r y : OSHA proposes to revise 
section 1926.550, Cranes and Derricks, of 
OSHA’s construction industry 
standards, by adding a new paragraph
(g). None of thfc other paragraphs of 
§ 1926.550 will be affected by this 
rulemaking.

The use of a friction of hydraulic 
portal, tower, crawler, locomotive, truck, 
and wheel mounted crane or derrick to 
hoist employees on a platform is 
occasionally necessary due to worksite 
conditions. However, several accidents 
have occurred as a result of this 
practice, the most recent of which 
resulted in four fatalities at Tampa 
Stadium, Tampa, Florida, March 31,
1983. While OSHA’s construction 
standards do cover the use of elevators, 
personnel hoists, and aerial lifts to hoist 
employees, they do not currently 
provide guidance concerning safe work 
practices while hoisting personnel 
platforms with cranes or derricks. This 
proposed regulatory action would 
remedy that lack of coverage by 
providing criteria for the allowance of 
such a practice as well as design, 
operational, inspection and testing 
requirements.
d a t e s : Written comments and any 
requests for a hearing must be 
postmarked on or before April 17,1984. 
ADDRESS: Written comments and any 
request for a hearing should be 
submitted to the Docket Officer, Docket 
No. S-409, Occupational Safety and 
Health Administration, Room S-6212, 
U.S. Department of Labor, 200 
Constitution Ave, NW., Washington,
D.C. 20210, (202) 523-7894.
FOR FURTHER INFORMATION C O N TA C T:
Mr. James Foster, Occupational Safety 
and Health Administration, Room 
N3637, U.S. Department of Labor, 200 
Constitution Avenue, NW., Washington, 
D.C. 20210, Telephone (202) 523-8151. 
SUPPLEMENTARY INFORMATION: The 
author of this Proposed Rulemaking is 
Steve Jones of the Office of Construction 
and Civil Engineering Safety Standards, 
Occupational Safety and Health 
Administration.

I. Background
Congress amended the Contract Work 

Hours Standards Act (CWHSA) (40 
U.S.C. 327 et seq.) in 1969 by adding a 
new Section 107 (40 U.S.C. 333) to 
provide employees in the construction 
industry with a safer work environment 
and to reduce the frequency and 
severity of construction accidents and 
injuries. The amendment, comonly 
known as the Construction Safety Act 
(CSA) (Pub. L. 91-54; August 9,1969), 
significantly strengthened employee 
protection by providing for occupational 
safety and health standards for 
employees of the building trades and 
construction industry in Federal and 
federally financed or federally assisted 
construction projects.

The Occupational Safety and Health 
Act (the Act) (84 Stat. 1590; 29 U.S.C. 655 
et seq.), which expanded coverage to 
virtually all employments and was 
enacted less than two years later, 
authorized the Secretary of Labor to 
adopt established Federal standards 
issued under other statutes, including 
the Construction Safety Act, as 
occupational safety and health 
standards under the Act. Accordingly, 
the Secretary adopted the construction 
standards, which were issued under the 
Construction Safety Act, as OSHA 
standards on May 29,1971 (36 FR 10466), 
and redesignated these rules as 29 CFR 
Part 1926 on December 30,1971 (36 FR 
25232). The standard entitled “Cranes 
and Derricks,” § 1926.550, was adopted 
as an OSHA standard in Subpart N of 
Part 1926 as part of this process.

A particular provision within that 
Cranes and Derricks section that was 
adopted as an OSHA standard in 1971 is 
related to the hoisting of employees by 
crawler, locomotive and truck cranes. 
Paragraph 550(b)(2) requires that the 
operation of all such cranes meet the 
applicable requirements in the ANSI 
standard B30.5 “Safety Code for 
Crawler, Locomotive and Truck 
Cranes.” ANSI standard B30.5 Section 
5-3.2.3(e), requires that “the operator 
shall not hoist, lower, swing, or travel 
while anyone is on the load or hook.”

A similar requirement is contained in 
ANSI standard B30.6. “Safety Code for 
Derricks." Section 6-3.3.3 requires that 
“the operator shall not hoist, lower, or 
swing while anyone is on the load or 
hook.”

There has been some confusion in the 
construction industry about whether 
OSHA interprets these ANSI provisions 
to prohibit the hoisting of personnel 
platforms, sometimes known as man 
baskets or man-skip boxes, by crawler, 
locomotive, and truck cranes and 
derricks. OSHA’s policy in this matter

can best be understand by examining 
the chronology of events related to this 
matter.

In 1972, a group of contractors in 
Florida requested a clarification of 
§ 1926.550(b)(2). OSHA interpreted 
§ 1926.550(b)(2) to mean that where no 
other practical alternative means of 
transporting employees existed, no 
citations would be issued, provided that 
specific requirements were met (Ex. 1).

In 1973 OSHA received an ANSI B30 
Committee interpretation of ANSI B30.5, 
Section 5-3.2.3(e). ANSI interpreted the 
section to refer to normal loads such as 
beams, girders or concrete buckets.
They further stated that under 
controlled conditions, a specially 
designed scale box or other guarded 
platform for pesonnel that was attached 
to the crane hook was permissible (Ex. 
2).

Again in 1973 OSHA responded to a 
request for a variance from the Boeing 
Corporation concerning the application 
of paragraph .550(b)(2). OSHA 
determined that a variance was 
unnecessary because a specifically 
designed safety work platform 
suspended from the hook was not 
covered by the tem“load.” OSHA 
further stated that riding and working on 
these platforms while using a lifebelt- 
lifeline system was not the same as 
riding a material load, or hanging, 
standing or sitting on the hook which is 
prohibited by both the ANSI standard 
and OSHA’s standard (Ex. 3. p. 2).

The Advisory Committee on 
Construction Safety and Health 
(ACCSH) appointed a subgroup from 
among the Committee members in 
December 1973 to examine this issue, to 
evaluate the need for standards, and to 
make recommendations to the full 
Committee.

A two-day meeting of the subgroup, at 
which interested parties were invited to 
participate, was held July 30 and 31,
1974 (Ex. 4). After review of all the oral 
and written comments received, along 
with data developed by the subgroup, 
recommendations for a draft proposal 
were prepared for consideration by the 
full Committee. The Advisory 
Committee acted favorably upon these 
recommendations at a meeting held in 
October 1974 (Ex. 5).

Following the Advisory Committee 
meetings, OSHA prepared a draft 
Proposed Rule to cover the practice of 
hoisting personnel, but no action was 
undertaken to publish the document in 
the Federal Register. Instead, since 1975, 
OSHA has issued four interpretations 
which provided guidelines for the use of 
crane suspended work platforms (Ex. 6, 
7, 8 and 9). These guidelines were
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incorporated into OSHA Instruction 
STD 1-11.2A, dated October 8,1981 (Ex. 
10). That instruction has recently been 
revised (OSHA Instruction STD 1-11.2B, 
dated August 8,1983) to serve as 
guidance until this rulemaking is 
completed (Ex. 11).

OSHA has determined that these 
administrative interpretations have been 
less successful than desired in 
accomplishing the objectives of the OSH 
Act. Therefore, this rulemaking action 
has been initiated to clarify and codify 
those conditions under which employees 
may be hoisted by cranes or derricks in 
a personnel platform.

Since that decision was made, a new 
draft proposal was accordingly 
developed which incorporated the latest 
policy on this subject in OSHA 
standards development, as well as 
recent ANSI draft guidelines (Ex. 14 and 
15). (Subsequent to the completion of 
this document, a revised ANSI/ASME 
B30.5 standard was issued on October *
31.1983.) That draft OSHA proposal 
was discussed by ACCSH May 23 and
24,1983 (Ex. 12). The recommendations 
of ACCSH have been incorporated 
where possible, into this proposed rule.
In addition to the ACCSH review,
OSHA has widely distributed drafts of 
this proposal to interested parties.
Those comments have been very 
informative and OSHA appreciates the 
various parties’ efforts (Ex. 19). Further 
comments are now solicited, especially 
on the issues highlighted in this 
proposal.
II. Hazards

OSHA estimates that there would be 
42 injuries resulting from the use of 
cranes or derricks to hoist personnel in 
a typical year, 10 of which would be 
fatal (Ex. 21, p. IV-2).

Although the worker population 
exposed to the hazards of this practice 
is small relative to other worker 
populations covered by OSHA 
standards, the severity of an accident is 
usually great. A review of several 
accidents best illustrates the severity of 
this problem.

One accident in Cheyenne, Wyoming 
(1973), resulted in two deaths when a 
telescopic boom severed the load line. 
Had the employees in the platform been 
secured by a safety belt and lanyard 
attached to a lifeline secured to the 
boom tip, or if the crane had been 
equipped with a device or feature to 
prevent two-blocking from severing the 
load line, the deaths may have been 
averted. The operator was experienced 
in operating cranes, but not with the 
specific machine involved, nor with the 
type of operation in which the accident 
occurred. Even employees well

acquainted with telescopic boom 
operations have had problems when 
working with this equipment in new 
locations and in unfamiliar 
surroundings. .

In another fatal accident in Kansas 
City (1972), a structural framework with 
five men and a significant amount of 
material and equipment within it fell to 
the ground when the crane tipped over. 
The total weight was reported to be only 
half the rated capacity of the crane 
when boomed out to the work location, 
but the crane started tipping before it 
reached the desired radius. Failures of 
this nature point out the need for exact 
knowledge of a crane or derrick’s 
stability, and the need for an accurate 
determination of the weight of the load, 
especially prior to its use for hoisting 
employees.

In Chicago (1981), five employees 
were killed and a sixth employee was 
seriously injured when a job-built 
personnel basket fell 100 feet. The * 
employees were being hoisted by a 
mobile crane to a work station atop a 
tower crane being assembled on the site. 
The metal framework at the top of the 
cage, to which the hoisting rope was 
attached, snapped, causing the platform 
and its occupants to fall. Specific design 
criteria and inspection and testing 
requirements should prevent accidents 
caused by structural failure.

Most recently, in March 1983, four 
men were killed in an accident at 
Tampa Stadium in Tampa, Florida. Four 
men in a personnel platform were being 
raised by a crane to a work station 135 
feet above the ground at the top of the 
stadium. When thé platform reached 13d 
feet, the boom of the crane fell carrying 
the men in the platform with it.

The available evidence therefore 
suggests that there is a significant risk 
involved in the use of crane or derrick 
suspended personnel platforms if proper 
precautions are not followed. OSHA 
solicits further information on the nature 
and the extent of this risk.
III. Summary and Explanation of the 
Proposed Standard

This Notice of Proposed Rulemaking is 
intended to solicit information relevant 
to the hazards of this operation and to 
proposed paragraph (g) of § 1926.550. 
Comments on the proposed standards, 
suggestions and recommendations with 
explanations, and supporting evidence 
are particularly solicited. OSHA intends 
to evaluate the comments, 
recommendations, suggestions and 
evidence received in response to this 
Notice and, on the basis of this record 
and other information available to the 
Agency, make appropriate 
modifications.

In order to facilitate public comment, 
this Notice not only includes the text 
and explanation of the proposal, but 
also identifies several issues to which 
OSHA directs the public’s attention for 
special consideration. OSHA wants to 
focus attention on these issues that have 
been raised during the preparation of 
this proposal in order to encourage the 
submission of additional valuable 
information from interested persons.
(A ) Issues

1 . OSHa’s scope and application 
statement contained in paragraph 
.550(g)(1) contains several important 
points on which the Agency solicits 
comments.

• It is recognized throughout the
construction industry that hoisting 
employees with cranes or derricks 
should not be allowed as a routine 
operation. The theme appears again and 
again that this practice must be limited 
(Ex. 13-16). This same point has been 
stressed repeatedly by members of the 
Advisory Committee on Construction 
Safety and Health (ACCSH) (Ex. 4, pp. 
16-90; Ex. 5, pp. 103-292; Ex. 12, pp. 56- 
97 and 282-286). It has been and remains 
OSHA’s position that this hoisting 
practice shall not be used as a way to 
provide routine access to a working 
location for reasons of convenience 
alone. ..¿jy' -

OSHA considered describing in detail 
the situations in which this practice 
would be warranted, but such 
descriptions would have to list all the 
complex factors involved in reaching 
that conclusion. Each situation requiring 
the hoisting of employees will be unique 
and must be considered on its own 
merits. OSHA cannot anticipate every 
set of circumstances in which this 
practice would be considered 
appropriate.

Therefore, OSHA has drafted the 
scope of this proposed standard in 
performance language designed to allow 
the hoisting of employees under a 
variety of conditions that would meet 
the criteria.

OSHA considers thq scope statement 
and its limitation on employee hoisting 
by cranes and derricks to be very 
important. Therefore, the Agency 
solicits comment on the effectiveness 
and clarity of the scope and application 
statement. Specific suggestions for 
rewording the statement are 
encouraged.

• Another issue involves the 
possibility of future rulemaking actions 
regarding this practice in general 
industry and shipyard employments. 
OSHA recognizes that such operations 
also occur in general industry and
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shipyards as well, and that protection 
for employees in those industry sectors 
should be provided also. Thus far,
OSHA has concentrated its efforts on 
the construction industry. However, if 
comments support coverage of those 
industries, the Agency may begin 
development of proposed rules as 
appropriate.

OSHA solicits comments from those 
affected industry and employee groups 
as well as equipment manufacturers on 
the coverage of general industry and 
shipyards with a similar standard 
(Marine Terminals already have rules 
on this issue). Do the cranes and 
derricks used or the types of operations 
performed in all these industries vary 
sufficiently from those in construction to 
warrant standards much different from 
this proposal? Commenters are urged to 
indicate whether there are reasons not 
to apply provisions such as those 
contained in this proposal to the listed 
types of cranes and derricks used in 
general industry and shipyards.

2. The second issue of which OSHA 
particularly solicits comments involves 
crane and derrick operational criteria. 
OSHA proposes to require that the load 
line hoist drum have controlled load 
lowering. OSHA’s intent is to establish 
effective operator control of the 
personnel platform under all 
circumstances. This would remove the 
potential for a free fall of the personnel 
platform, protecting the occupants from 
the hazards of a free fall. If the hoisting 
equipment has been equipped with the 
free-fall feature, the free-fall option must 
not be used while hoisting employees. 
This protection against the hazards of a 
free fall would be provided by a system 
or device on the power train, other than 
the brake, which can regulate the rate of 
speed of the hoist mechanism.

OSHA had previously considered 
prohibiting the use of systems, such as 
torque converters, that require an 
increase of the engine or motor speed to 
reduce the lowering speed of the 
loadline. The intent of such a prohibition 
was to eliminate the possibility of 
equipment which allowed a free fall. 
However, the Agency has received 
many comments that there are hoisting 
mechanisms using torque converters 
that will provide adequate protection to 
employees being hoisted in personnel 
platforms (Ex. 4, pp. 55-60; Ex. 5, pp. 
104-130; Ex. 12, pp. 66-288).

Therefore, OSHA is proposing to 
provide protection to hoisted employees 
by requiring controlled load lowering. 
The Agency believes that this rule will 
provide the intended protection, while 
allowing the use of any hoist mechanism 
that could provide that control. OSHA's 
intent is to prohibit the use of any

equipment that could not maintain 
control over the speed of the drum 
rotation under all circumstances.

OSHA has followed the example set 
by ANSI in its draft standards on this 
topic (Ex. 13,14 and 15). However,
OSHA solicits information on this issue. 
Specifically, what types of systems exist 
that maintain this power control of the 
hoist drum? Are there systems which 
usually have power control that 
occasionally lose the control, thus 
allowing the wire rope to free spool off 
the hoist drum? If so, what are the 
Causes of this loss of control and how 
can they be prevented? OSHA 
encourages die submission of any data 
on accidents related to this topic.

OSHA’s preliminary regulatory impact 
assessment disclosed that the 
requirement for controlled load lowering 
may not be technologically feasible for 
many older machines that are not so 
equipped (Ex. 21, p. V -l). Even if this 
provision was technologically feasible, 
OSHA’s report indicates that such a 
conversion may not be economically 
feasible. However, feasibility problems 
should be confined to a relatively small 
number of older cranes. OSHA seeks 
comment on the impact of this proposed 
rule on older cranes not equipped with 
controlled load lowering. Is that 
population of cranes large enough so 
that the impact of this rule creates a 
severe hardship for the construction 
industry? If so, what alternative 
protections are available for the hazard 
of a free fall?

3. Another topic which has been 
discussed is whether OSHA should limit 
the number of occupants on the 
personnel platform (Ex. 4, pp. 61-79, 
172-178; Ex. 5. pp. 186-187).

One view is that if OSHA does not 
limit the number of occupants, the 
Agency would be encouraging the use of 
platforms to replace personnel hoists or 
scaffolding. ACCSH received comments 
from the public on the size of the 
personnel platform, ranging from two 
men up to an unlimited number. After 
looking at the work procedures that 
would be done from this type of 
suspended platform, the ACCSH 
recommended a limit of six employees 
on a platform (Ex. 4, p. 172; Ex. 5, pp. 
186-189). However, several commenters 
at the Advisory Committee meetings 
expressed the opinion that the platform 
should be designed for the number of 
employees needed for the job, and that 
the platform’s rated capacity should not 
be exceeded.

The most recent draft of ANSI A10.28, 
“Crane or Derrick Suspended Work 
Platforms,” does not limit the number of 
occupants. OSHA does not have the 
data to support any particular number

for a limitation of occupancy of the 
personnel platforms. The Agency 
believes that as long as the platform’s 
rated capacity assigned by the engineer 
who designed the platform is not 
exceeded, any limitation on the number 
of occupants is unnecessary. Given that 
this standard will apply to many 
different operations and work situations 
in construction, OSHA believes that 
such an approach will allow flexibility 
to meet all those situations, while 
providing protection to the employees.

OSHA solicits comment on the 
appropriateness of this approach and 
welcomes data to support any other 
approaches that may be recommended. 
OSHA solicits comment on whether any 
allowable operation would require more 
than six occupants.

4. A subject of much discussion hag 
been the safety factors for the wire 
ropes, the personnel platform and the 
associated rigging. In previous drafts of 
this proposed standard, OSHA had 
proposed a safety factor of 10 for the 
loadline, rigging, and personnel 
platform. OSHA believes that safety 
factors for hoisting employees should be 
higher than those specified for handling 
material. OSHA currently requires 3.5 
for running ropes, three for standing 
ropes (by § 1926.550(b)(2) which 
incorporates-ANSI B30.5-1968) and a 
safety factor of five for wire rope slings 
and bridles used for material handling 
rigging equipment (§ 1926.251(c)(1)). 
OSHA currently has no standard on the 
safety factor for a personnel platform.

A safety factor of eight for the wire 
rope was recommended by ACCSH (Ex. 
5, p. 199; Ex. 12, pp, 135-136). The most 
recent draft of ANSI B30.5-3.2.2.3(a){5) 
requires minimum load hoist and boom 
hoist wire rope safety factors for the 
combined weight of die lift attachments, 
platform, personnel and tools to be 5:1 
for manufacturer’s specified 
constructioon wire rope, and 8:1 for 
rotation-resistant wire rope.

The “Rigging Manual”, published by 
the Construction Safety Association of 
Ontario, Canada, states that nonrotating 
ropes warrant special consideration, 
handling and care since they are much 
more easily damaged in service than 
any other type of rope. They recommend 
a material handling factor of safety of 
approximately eight or 10 for optimum 
nonrotating characteristics. More recent 
ANSI standards (B30.6-1977 and the 
draft revision of B30.5) also specify a 
higher safety factor of five for rotation- 
resistant wire rope for material handling 
purposes.

The “Rigging Manual” also specifies a 
minimum acceptable safety factor of 10 
for standing and running ropes used on
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• equipment that is intended to carry 
| employeesr

OSHA is proposing to require a 
derating of the crane or derrick’s 

I capacity as listed on the load rating 
chart, by 50 percent when handling 
employees <§ 1926.550(g)[3)(i)(F)). This 
will in effect double the existing safety 
factors on the wire ropes, which will 
result in a safety factor of seven on the 

} loadline, without even further specifying 
any additonal safety factor. OSHA has 
proposed a safety factor of seven for the 
load line in order to be consistent with 
this derating, i.e, the 3.5 safety factor 
would automatically be doubled 
(paragraph .550(g)(3)(i)(B)). Requiring a 
safety factor other than seven would 
conflict with the 50% derating provision. 
OSHA solicits comments on whether 
this derating of the load rating chart is 
sufficient to cover the safety factor for 
standing and running ropes, or if the 
safety factor should be specifically 
listed. OSHA further solicits comments 
on the adequacy of the safety factor of 
seven for rotation resistant wire rope. 
Current OSHA standards do not list a 
specific safety factor for such wire rope, 
so the 50-percent derating of the load 
rating chart would have no impact on 
rotation resistant wire rope safety 
factors. .

The ACCSH Subcommittee on Crane 
Suspended Work Platforms 
recommended a safety factor of 10 for 
the platform (Ex. 4, pp. 173-182). 
However, ACCSH recommended a 
safety factor of six for the platform (Ex.
5, p. 199). The ANSI A10.28 draft 
proposes a safety factor of five for the 
platform. OSHA is proposing a safety 
factor of five for the platform in 
paragraph .550(g)(4)(i)(C). OSHA solicits 
comments on the sufficiency of such a 
safety factor for the platform. Will this 
safety factor be sufficient if the 
personnel platform strikes and hangs up 
on a projection while being hoisted, 
before the operator reacts to clear the 
projection? If different safety factors are 
recommended, the reasons for the 
recommendation should be provided.

5. In an earlier draft of this proposed 
standard, OSHA included several 
additional instruments or equipment 
components. However, comments were 
received that such devices were either 
not feasible or unnecessary. Therefore, 
OSHA has not included these devices in 
this proposal. OSHA is soliciting 
comments on these devices and their 
contribution to the safety of employees 
engaged in these operations.

A. OSHA had considered a 
requirement for a load line position 
indicator with an accuracy of plus or 
minus one percent to be in view of the 
operator. The purpose was constantly to

inform the operator of the height of the 
personnel platform by indicating the 
amount of load line paid out. As an 
alternative, the proposal would require 
employees being hoisted to remain in 
continuous sight and communication 
with the operator or signal person. 
Comments are solicited on the necessity 
of this device if the employees being 
hoisted remain in continuous sight and 
communication with the operator or a 
singal person.

B. OSHA had also considered a 
requirement for a line speed indicator to 
be in view of the operator. OSHA had 
thought that since the Agency was 
proposing to limit the speed of the 
personnel platform to 100 feet per 
minute, the operator would need a speed 
indicating device to ensure compliance. 
However, ACCSH comments indicated 
that such a device was neither feasible 
or necessary (Ex. 5, p. 239) (See

• discussion of paragraph (3)(i)(A) later in 
the preamble)..

OSHA solicits comments on the 
feasibility and desirability of such 
devices. Are there other devices which 
should be required when hoisting 
employees?

C. Paragraph (3)(ii)(C) requires a 
means to prevent accidents caused by 
running the load block or headache ball 
into the boom tip sheaves (two- 
blocking). Such an occurrence can break 
the load line causing the personnel 
platform to fall, or the boom to be pulled 
over backwards. OSHA believes that 
the most effective means of controlling 
this hazard is for the operator to 
maintain sight of the load block in 
relation to the boom tip. However, such 
constant attention is not ensured due to 
a wide variety of reasons. Therefore, 
OSHA is proposing to require either an 
anti-two-blocking device, which 
deactivates the hoist drum when contact 
is made with an upper limit switch, or a 
two-block damage prevention feature 
which deactivates the hoist drum before 
the load line is separated when two- 
blocking occurs—such as those built 
into the control circuit of some hydraulic 
cranes. Other anti-two-blocking devices 
or damage prevention features may 
exist and would be allowed by the 
standard, as long as they are as 
effective in controlling this hazard.
OSHA recognizes the hazards of two- 
blocking and believes the employer must 
take the most appropriate measures to 
ensure that employees are protected 
from such hazards.

The Agency solicits comments on the 
effectiveness of anti-two-blocking 
devices. If problems exists, are they the 
result of improper use and maintenance 
or are such devices inherently 
unreliabe? For example, these devices

are sensitive switching mechanisms that 
are designed to act as back-up safety 
devices and are not designed to function 
as an operational control. The device 
may be used in this fashion by not 
stopping the rising load block before it 
strikes the boom tip, thus relying upon 
the device to stop the hoist drum. 
Continued use in this mode is beyond 
the designed capacity of the device and 
may lead to premature failure. OSHA 
believes that if the devices are properly 
used, inspected, tested and maintained, 
then reliability could be ensured when 
their functioning is critical to the safety 
of employees on the platform.

ANSI drafts recognize warning 
systems as alternatives to positive 
action devices. OSHA solicits comments 
on the effectiveness of warning devices 
in preventing two-blocking accidents.

• OSHA solicits responses to several 
specific questions on this issue.

• Have anti-two-blocking devices 
actually been proven to be ineffective as 
currently used? If so, what are the 
specific problems involved?

• W ill the trial lift, as proposed by 
paragraph (g)(5)(ii), be sufficient to 
ensure that this safety device is properly 
functioning?

• Should OSHA regulate the proper 
use of these devices as does ANSI 
B30.2-3.2.4 (Ex. 18)? Such a provision 
would prohibit the use of anti-two-block 
devices as an operational control.

• OSHA’s preliminary regulatory 
impact assessment disclosed that the 
requirement for anti-tow-block 
protection would entail making major 
modifications at considerable expense 
for mechanically operated, frictionclutch 
type cranes and would probably not be 
economically feasible for some of these 
older cranes (Ex. 21, p. V -l). The 
assessment also indicated that hydraulic 
cranes can more readily incorporate this 
safety feature. However, the assessment 
states that most construction firms and 
crane rental agencies are likely to 
retrofit only a small portion of their 
cranes in view of the infrequency with 
which the operations covered by this 
proposed standard are performed. As a 
result, less adaptable cranes will not 
likely have to be retrofitted, thereby 
minimizing any potential feasibility 
problems. OSHA seeks comments on the 
economic impact of proposed paragraph 
(3)(ii)(c). OSHA also seeks comment on 
the hazards of two blocking when 
hoisting personnel and seeks suggested 
alternative protections against such 
hazards.

6. Employees on the platform may be 
exposed to the hazard of falling objects. 
OSHA is proposing in paragraph
(g)(4)(ii)(D) to require overhead
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protection when employees are exposed 
to falling objects. During the ACCSH 
meeting, it was noted that the fall ball 
may drop into the platform when the 
platform is landed, if the operator does 
not immediately stop lowering the 
loadline. However, it was also pointed 
out that the nature of the work may not 
allow overhead protection because 
some operations require work to be 
performed almost directly overhead. 
OSHA solicits comments on whether 
overhead protection should be required 
at all times except when the nature of 
the work would not allow it. If so, what 
are the work activities that could not be 
performed if overhead protection were 
present?

7. OSHA had considered requirements 
for an automatic brake that stops the 
load when the operator releases the 
controls, and a second means of 
stopping and holding the load. The 
majority of comments that OSHA has 
received—comments from engineers and 
technical representatives of crane 
manufacturers—state that such 
requirements are neither feasible nor 
desirable. Furthermore, neither of the 
ANSI drafts contain such requirements.

OSHA specifically solicits comments 
on the feasibility and desirability of 
requirig automatic brakes. The Agency 
requests information on accidents 
involving brakes, especially those which 
automatic brakes would have prevented, 
or those in which a secondary stopping 
means would have prevented an 
accident when the primary brakes 
failed.

8. OSHA had also considered a 
provision which would have required a 
shackle in lower load blocks and 
headache balls, when used to hoist 
employees.

OSHA’s objective is to prevent 
accidental disengagement to the 
platform from the load block. The 
personnel platform may be jostled, 
strike an object, or the hook may be 
inclined, if two-blocked, to an angle 
where the ring or shackle comes through 
the throat of the hook. During such 
events, some hook types may allow 
disengagement, causing the platform to 
fall.

The draft ANSI standard 5-3.2.2.2 was 
the source of OSHA’s proposed 
standard (Ex. 13, p. 2). After analysis of 
this issue, the Agency decided to 
propose to allow a hook. However, 
OSHA is soliciting comment on what 
types of hooks can be positively closed 
and locked to prevent accidental 
disengagement of the platform. Are such 
hooks capable of supporting the load in 
a two-blocking situation when the hook 
is inclined? OSHA solicits data on 
various hooks which would provide the

positive engagement under all 
circumstances, Data is also requested on 
the effectiveness of mousing the hook, 
as is common practice in the maritime 
industries.

9. OSHA is prohibiting cranes from 
traveling while employees are 
suspended, except for portal and tower 
cranes operating on a fixed track, which 
have been allowed to travel because 
operating on a fixed track eliminates the 
hazards of traveling over uneven or soft 
ground.

OSHA has received comment that 
there are circumstances which would 
require a truck or crawler crane to travel 
with employees suspended on the 
platform. OSHA’s proposal does not 
allow such a practice, but solicits 
comment on this issue, particularly on 
the following questions.

• What are the operations that would 
require the crane to travel with 
employees suspended?

• Why has the use of cranes to hoist 
employees been selected over other 
means of access?

• Under what conditions is the 
traveling of cranes conducted to ensure 
the safety of suspended employees?

• Should OSHA limit the distance 
over which cranes can travel? If so, 
what should the limit be?

• Should an allowance be made for 
minor positioning as opposed to 
traveling? How should minor positioning 
be defined and what precautions must 
be taken?

• Should OSHA specify exact 
conditions under which traveling would 
be allowed? If so, what are they, and 
why?

10. OSHA solicits comment on 
whether an additional sling should be 
used to attach the platform to the load 
line. This sling would attach to the ring 
or shackle at the top of the platform 
rigging or to the platform and would 
secure to the load line above the hook at 
the load block or headache ball. This 
secondary means of attachment would 
serve to maintain connection of the 
personnel platform to the load line if the 
primary point of connection fails for any 
reason.

This safety bridle is somewhat related 
to the requirement for overhead 
protection and the tie-off point for the 
body belt lanyard. For example, if 
employees are hoisted on a platform 
with overhead protection, the most 
likely location to attach the body belt 
lanyard is within the platform. Should 
employees tie off above the hook, and 
the personnel platform accidentally 
disengages from the hook, the 
employees would be struck by the 
overhead protection on the platform as 
it dropped past them. However, if

employees tie off within the platform, 
they will remain on the platform if it 
drops. Both situations are to be avoided.

• Should OSHA require a secondary 
means of attachment (safety bridle) 
under all circumstances, or only when 
overhead protection is provided?

• What data exists on the frequency 
of the platform being accidentally 
released from its primary means of 
attachment to the load line?

• If required, what exactly should this 
safety bridle consist of, and how should 
it be attached?

(B) Summary of the Proposed 
Standard.

Section 1926.550(g). This proposal 
would add a new paragraph (g) to 
§ 1926.550 entitled “Crane or Derrick 
Suspended Personnel Platforms.”

Paragraph (g)(1) Scope and 
application. Proposed paragraph (g)(1) 
states the scope and application of this 
standard. This standard applies to 
friction or hydraulic portal, tower, 
crawler, locomotive, truck, and wheel 
mounted cranes or derricks. OSHA 
believes that these machines are similar 
enough to include in the same 
rulemaking. However, comment is 
solicited on the impact of inlcuding 
these various types of cranes in this 
rulemaking.

This standard will apply only to 
personnel hoisting operations where a 
personnel plptform is attached to the 
load line of the aforementioned 
equipment.

Paragraph (g) (2) General 
requirement. This requirement will 
permit employers to hoist employees in 
such a manner only under the specified 
circumstances. An employer will have to 
analyze carefully each situation before a 
decision is made to hoist employees by 
a crane or derrick (See (A) Issue (1)).

Paragraph (g) (3) Crane and derrick. 
This paragraph contains the general 
provisions that all cranes and derricks 
covered by this proposal must comply 
with when hoisting employees.

Paragraph 3(i)(A) would limit lifting 
and lowering speeds to 100 feet (30.48 m) 
per minute. The 1974 ACCSH said there 
ought to be some criterion of speed, and 
100 feet per minute was the consensus of 
the committee. The 1983 ACCSH did not 
modify that opinion. Furthermore, one 
crane manufacturer’s manual for wire 
rope suspended personnel platform use 
specifies a limit of 100 feet per minute 
(Ex. 17, p. 7-2).

In an issue related to the hoisting 
speed, the National Constructors 
Association raised a question of how 
the operator will know that he is not 
exceeding 100 feet per minute unless 
line speed indicators are provided (See
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(A) Issue (5)). The ACCSH discussed 
this question but did not think it was 
feasible to put on a line speed indicator 
(Ex. 4, pp. 136-140; Ex. 5, p. 239).

OSHA solicits comments on the 
limitation of hoisting speeds to 100 f.pjn. 
as opposed to the approach taken in the 
most recent ANSI B30.5 draft (Ex. 14, p. 
6). ANSI states that movement of the 
work platform with personnel shall be 
done in a slow, controlled, cautious 
manner with no sudden movements of 
the crane or work platform. What speed 
should be considered as an upper limit 
of “slow”?

Paragraph (3}(i)(B) proposes a safety 
factor of 7 for the load hoist wire rope. 
"Safety factor” is defined in Section 
1926.32(m) and applies to all 1926 
standards. Wire rope safety factors are 
discussed in (A) Issue (4).

Paragraph (3}(i)(C) would require that 
when the personnel platform is placed 
into a stationary position where 
employees will perform the work, all 
brakes and locking devices that the 
crane or derrick is equipped with shall 
be engaged. The draft ANSI B30.5 
standard contains a provision that is 
substantively the same (Ex. 14, p. 5).

Paragraph (3)(i)(D) will require that 
the load line hoist dnim have controlled 
load lowering. If the crane or derrick is 
equipped with a free fall capability, it 
shall not be used during personnel 
hoisting operations. The ANSI drafts 
B30.5 and A10.28 require these same 
criteria. Maintaining control over the 
lowering of the load line under all 
circumstances is extremely critical when 
employees are suspended on a platform 
on the end of the loadline. If the hoist 
with which the operator is hoisting the 
personnel platform is equipped with the 
free fall capability, the operator must 
ensure that controlled load lowering is 
maintained and free fall is never used. 
OSHA solicits comments on what 
means are available on different cranes 
and derricks to ensure that free fall is 
not used. Should a positive lock-out of 
some sort be required? (See (A) Issue (2) 
for further discussion).

Paragraph (3)(i)(E) will require a firm 
and level foundation for cranes used to 
hoist the personnel platform. If the 
equipment is manufactured with 
outriggers, they must be used in 
accordance with the manufacturer’s 
specifications when hoisting employees. 
The “Crane Handbook,” published by 
the Construction Safety Association of 
Ontario, Canada states that the 
capacities listed in the load chart are 
based on the machine being dead level.
A reduction of 5 to 30 percent of the 
chart capacity will occur when the crane 
is out of level by only one degree.

Paragraph (3)(i)(F) imposes a 
reduction of 50 percent on the rated 
capacity of the crane or derrick. Current 
standards (§ 1926.550(a)(2)) require load 
rating charts to be visible to the 
operator at the control station. This 
standard will require the operator never 
to exceed 50 percent of the posted 
capacity for the crane or derrick. 
Furthermore, this standard will require 
the employer to determine the weight of 
the platfornj; all additional weight 
imposed on the platform (employees and 
tools); and the related rigging prior to 
hoisting the platform in order to ensure 
that this weight does not exceed 50 
percent of the crane or derrick’s rated 
capacity.

Paragraph (3)(i)(G) would prohibit the 
use of any machine having a live boom 
to hoist employees. The draft ANSI 
A10.28 standard defines a live boom to 
be one in which lowering is controlled 
by a brake without aid from other 
lowering retarding devices.

Paragraph (3)(ii) contains provisions 
for additional instrumentation and 
components. It should be noted that the 
Agency is requiring these safeguards 
only on cranes or derricks when used to 
hoist employees in a suspended 
personnel platform.

The rated capacity of a crane or 
derrick is related to boom angle, boom 
length, or load radius, and means must 
be provided by which operators can 
determine ’whether the configuration of 
the lift is within approved limits.

Paragraph (3)(ii)(A) requires a boom 
angle indicator to be in view of the 
crane operator. Knowing the angle of the 
boom is a prerequisite to reading the 
load rating chart. Comments are 
solicited on whether there is the need 
for boom angle indicators on particular 
types of derricks. If so, what are those 
types and are there any special 
operating conditions?

Paragraph (3)(ii)(B) requires that 
telescoping booms have a means of 
clearly indicating the extended length to 
the operator. The boom length must also 
be known in order to read the load 
rating chart.

Comments are solicited on whether 
the boom angle and length or the load 
radius information is more beneficial to 
the operator of each type of affected 
machine. Are there feasible and reliable 
devices currently available that indicate 
this information to the operator?

Paragraph (3)(ii)(C) would require 
either an anti-two-blocking device or a 
two-block damage prevention feature to 
be installed on the crane or derrick 
hoisting the personnel platform. The 
device is actually an upper limit switch 
installed to prevent the hoist drum from 
pulling the block into the boom tip

sheaves. The damage prevention feature 
is meant to include various features 
within the hoist mechanism that would 
deactivate the hoisting action upon 
contact of the load block with the boom 
tip before enough force is generated to 
pull the boom over or to separate the 
load line. One such feature is an 
override that would stall tha hydraulic 
fluid system. OSHA has included 
definitions of these two terms to 
alleviate problems that may arise from 
interpretations. The Agency could not 
find an industry recognized definition of 
these terms, necessitating the 
development of the language contained 
in the proposed rule. OSHA specifically 
solicits comment on these two 
definitions. OSHA also solicits 
comments on these and other positive 
methods to control two-blocking 
hazards. OSHA is particulary interested 
in other two-block damage prevention 
features on hoisting systems. Are there 
particular types of cranes or derricks 
upon which this equipment would not be 
feasible? ANSI drafts include an 
allowance for warning device feature. 
Under what conditions is this a more 
feasible approach than the device or 
damage prevention feature?

Telescoping booms possess additional 
means for causing a two-blocking 
accident. Is any device other than those 
proposed recommended to control this 
hazard?

Paragraph (4) contains the provisions 
specifically related to personnel 
platforms.

Paragraph (4(i)IA) requires the 
personnel platform to be designed by a 
qualified engineer competent in 
structural design.

Paragraph (4)(i)(B) requires the 
suspension system to be designed to 
minimize tipping of the platform. This 
would require the various parts of the 
suspension system to distribute the load 
equally and to stabilize the platform. 
OSHA has been informed of single, 
triple and four-legged suspension 
systems that meet such criteria (Ex. 16). 
OSHA is not limiting the material used 
in this suspension system. The Agency 
has been informed that both wire rope 
or solid suspension members have been 
successfully used. The design engineer 
required by paragraph (4)(i)(A) would 
specify the material.

Paragraph (4)(i)(C) requires the 
personnel platform to be designed with 
a safety factor of five (See (A) Issue 4). 
OSHA solicits comment on the 
appropriateness of specifying a safety 
factor of five for ultimate breaking 
strength. Should the Agency specify an 
additional safety factor based on 
permanent deformation of the platform?
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If so, what would be an appropriate 
safety factor?

Paragraph (4)(i)(D) would require a 
minimum height of six feet from the floor 
to suspension systenl to provide 
adequate headroom. The ACCSH 
recommended a minimum of six feet 
from the floor to the point of attachment 
for the rigging to ensure stability and to 
keep employees inside the entire unit 
(Ex. 12, pp. 114-116). OSHA solicits 
comment on whether this height is 
sufficient.

Paragraph (4)(ii) contains 
specifications that the engineer must 
include in the design of the personnel 
platform.

Perimeter protection is required by 
paragraph (4)(ii)(A). A choice of solid 
walls or expanded metal is to be used 
up to a height of 42 inches (± 3  inches) 
from the floor. Such protection will 
restrain employees from falling out, and 
also restrain tools which may be 
dropped or fall out of a waist apron or 
tool belt.

OSHA solicits comments on allowing 
standard guardrail systems for 
personnel platforms. Have accidents 
occured involving personnel platforms 
with guardrail systems that would have 
been avoided if the walls were enclosed 
by solid construction or expanded 
metal? Are there particular operations 
that could not be performed because of 
the proposed requirements? If so, what 
are they and how do the proposed 
requirements hinder such operations?

A grab rail would be required by 
paragraph (4)(ii)(B) to be inside the 
employees platform to provide a safe 
handhold which would protect 
occupants’ hands should the personnel 
platform’s side contact another object. 
This grab rail could also serve as a tie- 
off point for the body belt lanyard, 
provided that proposed paragraph 
.550(g) (6) (ix) is complied with.

Paragraph (4)(ii)(C) contains criteria 
that an access gate must meet, if the 
personnel platform is provided with a 
gate. The ACCSH discussed requiring all 
personnel platforms to have doors (Ex.
4, pp. 127-129 and 172; Ex. 12, p. 143). 
Although they did not recommend 
requiring doors, they did agree that if 
there is a door it must open inward, and 
should be equipped with a device to 
prevent accidental opening. Some 
personnel platform designs, such as a 
one person barrel-type platform, may 
not be suitable for having an access gate 
(Ex. 16).

Paragraph (4)(ii)(D) requires overhead 
protection when employees are exposed 
to falling objects (See (A) Issue 6).

Paragraph (4)(ii)(E) would require all 
rough edges to which employees may be 
exposed to be ground smooth.

Paragraph (4)(ii)(F) would require that 
all welding for the personnel platform be 
performed by a welder qualified to do 
the type of work required by the 
designing engineer. This will do much to 
ensure the structural strength of the 
personnel platform. OSHA solicits 
comments on whether a welder meeting 
the definition of “qualified,” as defined 
in § 1926.32(1), is sufficient or if a 
certified welder would be more 
appropriate. What type of welding 
should this welder be certified to 
perform? Additionally, should OSHA 
specify a particular welding standard to 
be met, or will the design engineer so 
specify? Should OSHA require 
prooftesting after fabrication of the 
personnel platform? If so, what would 
be an appropriate weight and 
procedure?

Paragraph (4)(ii)(G) would require a 
permanent marking on the personnel 
platform to indicate the weight of the 
empty platform and the rated load 
capacity. This marking would indicate 
how much weight can be carried in the 
platform.

Paragraph (4)(ii)(H) would require the 
personnel platform to be easily 
identifiable either by color or by 
marking the platform. This will ensure 
that everyone knows the special 
purpose for this equipment, and will 
assist the crane or derrick operator to 
see the platform at a distance.

Paragraph (4)(iii)(A) would limit the 
loading of the personnel platform to its 
posted rated capacity.

Paragraph (4)(iii)(B) requires that the 
number of occupants on the platform not 
exceed that necessary to perform the 
work. OSHA believes that the Agency 
should not specify a limit of the number 
of occupants, but that the nature of the 
task which makes the use of the 
personnel platform necessary, and the 
designed size and rated capacity of the 
platform be the limiting factors (See (A) 
Issue 3).

Paragraph (4)(iii)(C) restricts the 
platform’s use to employees, their tools, 
and only those materials necessary to 
do their work. The ACCSH stressed that 
only the tools and material necessary 
for the work should be hoisted, and that 
the platform not be used for hoisting 
bulk materials or other loads not related 
to the specific task involved (Ex. 4, pp. 
197-203; Ex. 12, pp. 49-52,102-112).

Paragraph (4)(iii)(D) would require all 
materials hoisted on the platform with 
employees to be secured and evenly 
distributed to balance the load.

Paragraph (4)(iv) covers the rigging 
used to suspend the personnel platform 
from the load block or fall ball.

Paragraph (4)(iv)(A) would require 
that when a wire rope bridle is used, the

bridle legs all connect to a ring or a 
shackle. This serves to equalize and 
consolidate all the load into one point of 
contact when this ring or shackle is hung 
on the hook or shackle from the load 
line block or fall ball.

Paragraph (4)(iv)(B) would require the 
ring or shackle on the end of the lifting 
bridle to be attached to the load line 
block or fall ball by a positive locking 
hook or a shackle, secured by a 
screwpin, nut and retaining pin. This 
will eliminate the possibility of the 
bridle being accidentally dropped out of 
the load block hook (See (A) Issue 8).

Paragraph (4)(iv)(C) would require 
that all rigging hardware have a safety 
factor of seven, which would equal the 
load line safety factor.

Paragraph (4)(iv)(D) would require 
that eyes in wire rope slings be 
fabricated with thimbles to distribute 
evenly the forces around the eye 
without kinking the wire rope.

Proposed paragraph (5) includes the 
additional inspection and testing 
requirements for this operation.

Paragraph (5)(i) would require that a 
competent person inspect such cranes 
and derricks at the beginning of each 
shift, and again if the crane or derrick 
has been used for any material handling 
operation in which greater than 50 
percent of the rated capacity was lifted. 
This stresses that the crane or derrick 
must be in good condition and set up 
properly before any employees are 
hoisted.

Paragraph (5)(ii) would require a trial 
lift with the personnel platform 
unoccupied to ensure that all systems, 
controls, and safety devices are 
functioning properly. This trial lift must 
be made at the beginning of each shift 
and for each new work location. Work 
location refers to the location to which 
the platform is hoisted. When this 
location changes, the crane or derrick’s 
configuration may change, i.e., the 
crane’s superstructure may rotate or the 
boom angle may change, and the trial 
lift will ensure that critical components 
and safety devices are still functioning 
properly.

Paragraph (5)(iii) requires a test lift 
different than that described in the 
above paragraph. However, the two test 
lifts may be performed at the same time, 
if desired. A full-cycle operational test 
lift would require the operator to hoist 
an unoccupied personnel platform 
through the same maneuvers required 
for the actual lift. The unoccupied 
platform would be hoisted from the 
same location to the same working 
position and landed, at the same place as 
the employees will be. The platform is to 
be loaded to 150 percent of the intended
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load (that which will be on the platform 
during the work). This test lift is to be 
performed prior to hoisting employees at 
each new set-up location. Set-up refers 
to moving the crane to a different 
location, preparing the ground, setting 
the outriggers, etc.

OSHA has been informed during 
reviews of drafts of this rule that this 
operational test lift may not be 
necessary under all conditions. For 
example, if a crawler crane is operating 
on an area that is well compacted and 
has performed many lifts of material far 
in excess of the weight of the loaded 
personnel platform, an operator would 
naturally assume that the personnel lift 
could be safely made without an 
operational test. This would be 
especially true when the crane is 
operating on a surface of timbers or 
cribbing and the platform has been 
recently proof tested. OSHA seeks 
comment on the impact of paragraph (5) 
(iii) and recommendation of those 
circumstances or conditions under 
which this operational test lift should 
not be required.

Paragraph (iii) (A) requires an 
immediate visual inspection after the 
test lift to identify any adverse effects 
upon any component or structure of the 
crane, its outriggers and the supporting 
ground, as well as the platform.

Paragraph (iii)(B) would prohibit the 
crane or derrick from being used if the 
test resulted in defects which could 
present a safety hazard, such as 
instability or permanent deformation of 
any component.

Paragraph (6) contains the safe work 
practices to be followed when hoisting 
personnel platforms by the cranes and 
derricks listed in paragraph (g)(l)(i).

Paragraph (6)(i) would require 
employees to keep all parts of the body 
inside the platform except when 
working.

Paragraph (6)(ii) would ensure the 
stability of the platform prior to 
employees getting onto or off of the 
platform. The Agency solicits comment 
on the hazards of not securing the 
personnel platform and of any alternate 
methods of ensuring the personnel 
platform’s stability.

Paragraph (6}(iii) would require tag 
lines to be used on the platform where 
their use is practical.

Paragraph (6)(iv) prohibits the crane 
from traveling while hoisting employees. 
OSHA must ensure the stability of 
cranes while employees are being 
hoisted. Paragraph (3)(i)(E) which 
requires firm, level footing and the use 
of outriggers, if so equipped, is another 
example of how OSHA is regulating the 
stability of the crane. However, OSHA 
has received comments that portal and

tower cranes operating on a fixed track 
can travel and not increase the risk to 
suspended employees. The Agency 
solicits comments on the listed 
exceptions (See (A) Issue 9).

Paragraph (6)(v) would require the 
operator to remain at the controls at all 
times while hoisting personnel.

Paragraph (6)(vi) would require 
employee hoisting to cease upon 
indication of any dangerous weather 
conditions or other impending danger. 
The draft ANSI A10.28 (Ex. 15, p. 5) 
specifically lists high winds, electrical 
storms, snow, ice, sleet, or other adverse 
weather conditions. The ACCSH (Ex. 12, 
pp. 147-148) recommended the proposed 
wording to include dangers other than 
the weather. OSHA solicits comments 
on the types of occurrences which 
would be hazardous enough to require 
discontinuance of the employee hoisting 
operation.

Paragraph (6)(vii) would require a 
check of the listed items prior to hoisting 
employees. This work practice of a last 
minute check prior to employees 
occupying the platform may identify 
some problems that need to be corrected 
before beginning the operation.

Paragraph (6)(viii) would require the 
hoisted employees to remain in 
continuous sight of and communication 
with the operator or signal person. A 
signal person would only be required 
when the operator cannot see the 
hoisted employees. Communication 
would include means such as voice 
contact or hand signals. This rule is 
taken from OSHA’s standards on 
Marine Terminals, July 5,1983 (48 FR 
30920).

Paragraph (ix) would require a body 
belt and lanyard for each employee on 
the platform. The point of attachment 
should be based on the determination of 
which method is most suitable for the 
particular operation. The 1974 ACCSH 
recommended the lanyard be attached 
to the platform (Ex. 4, pp. 239-244; Ex. 5, 
p. 224). However, the 1983 ACCSH 
members recommended allowing the 
occupants to choose to tie off either to 
the load block or headache ball, or to a 
proper location within the platform (Ex. 
1 2 , pp. 128,138-143). All structural 
members within the platform are to be 
designed with a safety factor of five 
which should be more than sufficient for 
a lanyard attachment point.

Paragraph (x) prohibits the use of 
bridles and associated hardware for any 
other service. Material handling 
involves rough service which may 
damage the equipment, making it 
unsuitable for employee hoisting.

Paragraph (7) contains the 
requirements for the pre-lift meeting. 
Paragraph (7)(i) would require a pre-lift

meeting of all associated employees to 
review the appropriate requirements of 
paragraph (g) and the operation.

Paragraph (7)(ii) would require such a 
meeting to be held prior to commencing 
any employee hoisting operations at a 
new work location and when a new 
employee joins the operation. A new 
work location, as discussed earlier, is 
considered to be the location to which 
the personnel platform is to be lifted.

OSHA considers such a review of this 
information critical to the proper 
conduct of such operations. The Agency 
solicits comment on these provisions, 
their impact on the industry, value to the 
operation and any specific 
recommendation for revision.

IV. Regulatory Impact Assessment, 
Regulatory Flexibility Certification, and 
Environmental Impact Assessment

SUMMAR Y OF EFFECTS 
Affected Industries and Construction

The hoisting of personnel is performed 
throughout a broad range of four-digit 
Standard Industrial Classification Codes 
(SICs). OSHA has determined that the 
proposal could potentially affect all 
firms within SICs 1541, Industrial 
Buildings and Warehouses; 1542, 
Nonresidential, Not Elsewhere 
Classified; 1622, Bridge, Tunnel, and 
Elevated Highway Construction; 1623, 
Water, Sewer, Pipeline, Communication 
and Power Line Construction; 1629, 
Heavy Construction, Not Elsewhere 
Classified; 1791, Steel Erection, and 
1795, Demolition. There were 39,897 
firms in these SICs in 1977, and OSHA 
estimates that the number has 
decreased to about 35,000 firms in 1983. 
The reader should be advised that this 
number is an estimate of the number of 
firms that would need to be familiar 
with the proposed amendment rather 
than the considerably smaller number 
that would actually engage in hoisting 
personnel with cranes or derricks.
Feasibility, Benefits, and Costs

OSHA has determined that the 
proposal would be technologically 
feasible. The standard does not require 
any mechanical devices that are not 
presently available for use on cranes 
and derricks, although some cranes, 
especially those of older vintage, would 
require considerable modification in 
order to comply with the standard.

Benefits from the proposal would 
accure to those workers who are at risk 
from current personnel hoisting 
practices in the construction industry. 
Although JACA, OSHA’s contractor, 
was unable to estimate the total number 
of workers who would benefit from the
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proposal in view of the infrequency of 
such operations and the wide diversity 
of potential applications (which could 
require a multitude of worker skills 
rather than a single job category), JACA 
was able to estimate that one injury 
occurs every 6,650 lifts. It should be 
noted that the same workers are likely 
to be involved in a number of lifts but to 
an indeterminable extent. JACA also 
estimated that 10 fatalities, 7 injuries 
involving total disability, and 25 injuries 
involving temporary disability would 
occur each year as a result of the 
hoisting of personnel by cranes or 
derricks in the absence of more stringent 
OSHA regulation. JACA concluded that 
full compliance with the proposed 
standard would prevent all of these 
injuries. JACA also estimated that an 
additional 5 fatalities and 16 injuries 
would result from workers riding the 
load or rigging in the absence of more 
stringent regulation. JACA concluded 
that full compliance with the proposed 
standard would prevent all of these 
accidents.

OSHA does not endorse any 
particular estimate for the value of an 
employee’s life. However, for illustrative 
purposes, OSHA used two methods to 
estimate the monetary value of the 
benefits that would result from 
implementation of the standard. The 
first method, known as the “human 
capital” approach, was to estimate 
directly the foregone earnings and 
medical costs associated with an 
occupational injury or death. Lost 
production and medical costs to society, 
however, are the minimum benefits 
resulting from the prevention of an 
occupational injury. The other method of 
estimating benefits was based on the 
willingness-to-pay concept. Willingness 
to pay is the theoretical amount that the 
beneficiaries of a program would be 
jvilling to pay in order to obtain the 
benefits of the program or, in an 
occupational safety context, what a 
group of workers would pay to reduce 
the probability of a death or injury. 
Willingness to pay is therefore a more 
accurate indicator of the true social 
benefits of preventing injuries to 
workers.

Using the “human capital” approach, 
the present value (using a 10-percent 
discount rate) of the benefits of the 
standard over the 1983-1987 period 
would amount to $54.84 million. The 
annual incremental benefits ranged from 
$13 million to $14 million on a current 
dollar basis over that period. On the 
basis of the willingness-to-pay concept, 
the present value of the benefits over 
the 1983-1987 period was estimated to 
range from $93.4 million to $152.5

million. The low estimate was based on 
the assumption that workers would be 
willing to pay $900,000 and $644,000 to 
avoid a death and total disability, 
respectively, whereas the high estimate 
was based on a willingness to pay of 
$1.61 million and $.97 million, 
respectively. A reasonable estimate of 
the present value of the expected 
benefits over the 1983-1987 period 
would be approximately $89 million, 
which is the midpoint of the range of 
estimates based on the two approaches.

OSHA estimates that the annualized 
costs of full compliance with the 
proposed standard would range from 
$5.5 million to $5.8 million per year (on a 
current dollar basis) over the 1983-1987 
period. The present value (using a 10- 
percent discount rate) of the total 
compliance costs likely to be incurred 
by industry in implementing the 
standard over this period would amount 
to about $23.7 million. JACA concluded 
that such costs would not result in 
decreased competition within the 
construction industry and would be 
unlikely to force the closure of many 
firms. OSHA, therefore, finds the 
proposed standard to be economically 
feasible.

R E G U LA  TO R  Y  F L E X IB IL IT Y  
CER TIF IC A  T IO N  A N D  
E N V IR O N M E N T A L  IM P A C T  
A S S E S S M E N T

Regulatory Flexibility Certification
Pursuant to the Regulatory Flexibility 

Act of 1980 (Pub. L. 96-353, 94 Stat. 1164 
(5 U.S.C. 60 et seq.)), OSHA has 
assessed the impact of the proposed 
standard and concludes that it would 
not significantly affect a substantial 
number of small entities. Any potential 
differential impacts of compliance costs 
on the profit margins of small firms 
would be mitigated by the highly 
fragmented nature of the market 
structure in the construction industry, 
which would tend to minimize the 
extent of direct competition between 
small and large firms. Data from the U.S. 
Small Business Administration indicate 
that small firms, defined as those with 
annual revenues of less than $10 million, 
account for about 98 percent of the total 
number of firms in the affected SICs.

OSHA estimated the economic 
impacts by firm size by examining the 
relationship between compliance costs 
(under both a low and high cost 
scenario) and annual contract revenues 
for three, size categories of model firms 
(annual revenues of $11 million, $50 
million, and $250 million). The ratio of 
these costs to annual revenues was 
nearly proportional across all size 
categories under the low-cost scenario

and increased slightly with size under 
the high cost scenario, indicating an 
absence of economies of scale.
Assuming that firms would be forced to 
absorb all of their compliance costs, 
however, OSHA found that the 
percentage decline in the profit margins 
of small firms would be slightly greater 
than for larger firms. The actual extent 
of the decline was quite small, however, 
averaging about 2.5 percent a year for 
the small model firm compared to about 
1 percent for the medium and large 
model firms. The significance of the 
differential impact on profit margins is 
further reduced by the likelihood that all 
firms in the industry should be able to 
pass on a substantial portion of their 
compliance costs. The demand for the 
projects built by construction firms most 
likely to rely on the hoisting of 
personnel by cranes or derricks would 
probably be quite inelastic, as no other 
lower or comparably priced substitutes 
for cranes appear to exist, regardless of 
firm size. This means that some 
construction firms and developers could 
not underbid on these projects because 
they would be unable to reduce 
operating costs merely by using 
equipment other than cranes to hoist 
personnel platforms or by redesigning 
structures to eliminate the use of cranes.

For these reasons, OSHA concludes 
that small entities would not be 
significantly affected by the proposal.

Environmental Impact Assessement

This proposal has been reviewed in 
accordance with the requirements of the 
National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4231 et seq.), 
the Guidelines of the Council on 
Environmental Quality (CEQ) (40 CFR 
Part 1500), and OSHA’s DOL NEPA 
Procedures (29 CFR Part 11). As a result 
of this review, the Assistant Secretary 
for OSHA has determined that the 
proposed revisions qualify as 
categorically excluded actions according 
to Subpart B, Section 11.10 of the DOL 
NEPA regulations and that the proposed 
rule would have no significant 
environmental impact outside of the 
workplace.

OSHA’s proposal contains provisions 
for work practices and procedures to 
enhance worker safety and reduce 
safety hazards from the hoisting of 
personnel platforms by cranes and 
derricks. The provisions include design 
criteria for platforms and derricks, the 
inspection and testing of cranes and 
derricks, required test lifts, and worker 
training. Because the proposed revisions 
focus on the reduction of accident or 
injury by means of work practices and 
procedures, proper use and handling of
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equipment, and training, they do not 
impact on air, water, or soil quality, 
plant or animal life, the use of land or 
aspects of the environment.

To the extent that the proposed safety 
procedures are in place and are 
integrated into daily construction 
operations, however, the potential for 
crane-related occupational accidents 
and injuries will be reduced and the 
safety of the workplace will be 
enhanced.
V. Public Participation

Interested persons are invited to 
submit written data, views and 
arguments with respect to this proposal. 
These comments must be postmarked by 
April 17,1984 and submitted in 
quadruplicate to the Docket Officer, 
Docket S-370, U.S. Department of Labor, 
Occupational Safety and Health 
Administration, Room S-6212,200 
Constitution Avenue, NW., Washington,
D.C. 20210.

The data, views and arguments that 
are submitted will be available for 
public inspection and copying at the 
above address. All timely submissions 
received will be made a part of the 
record of this proceeding.

Additionally, under Section 6(b)(3) of 
the OSH Act (29 U.S.C. 657), Section 107 
of the Construction Safety Act (41 U.S.C. 
333), and 29 CFR 1911.11, interested 
persons may file objections to the 
proposal and request an informal 
hearing. The objections and hearing 
requests should be submitted in 
quadruplicate to the Docket Officer at 
the address above and must comply 
with following conditions:

1. The objections must include the 
name, and address of the objector;

2. The objections must be postmarked 
by April 17,1984;

3. The objections must specify with 
particularity the provisions of the 
proposed rule to which each objection is 
taken and must state the grounds 
therefore;

4. Each objection must be separately 
stated and numbered; and

5. The objections must be 
accompanied by a detailed summary of 
the evidence proposed to be adduced at 
the requested hearing.
VI. Recordkeeping

The proposed standard contains a 
“collection of information” 
(recordkeeping) requirement pertaining 
to the posting of the platform’s weight 
and load capacity
(§ 1926.550(g)(4)(ii)(G)). In accordance 
with 5 CFR Part 1320 (48 FR 13666, 
Controlling Paperwork Burdens on the 
Public), OSHA has submitted the 
proposed recordkeeping requirement to 
the Office of Management and Budget 
(OMB) for review under section 3504(h)

of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.). Comments regarding 
the proposed recordkeeping requirement 
may be directed to the Office of 
Information and Regulatory Affairs 
OMB, Attention: Desk Officer for the 
Occupational Safety and Health 
Administration, Washington, D.C. 20503.

VII. List of Subjects in 29 CFR Part 1926
Construction safety, Construction 

industry, Occupational safety and 
health; Protective equipment, Safety, 
tools.
VIII. State Plan Standards

The 24 States with their own OSHA- 
approved occupational safety and 
health plans must adopt a comparable 
standard within six months of the 
publication date of the final rule. These 
States are: Alaska, Arizona, California, 
Connecticut (for State and local 
government employees only), Hawaii, 
Indiana, Iowa, Kentucky, Maryland, 
Michigan, Minnestoa, Nevada, New 
Mexico, North Carolina, Oregon, Puerto 
Rico, South Carolina, Tennessee, Utah, 
Vermont, Virginia, Virgin Islands, 
Washington, Wyoming. Until such time 
as a State standard is promulgated, 
Federal OSHA will provide interim 
enforcement assistance, as appropriate, 
in these States.
IX. Authority

This document was prepared under 
the direction of Thorne G. Auchter, 
Assistant Secretary of Labor for 
Occupational Safety and Health, U.S. 
Department of Labor, Third Street and 
Constitution Avenue, NW., Washington, 
D.C. 20210.

Accordingly, pursuant to section 6(b) 
of the Occupational Safety and Health 
Act of 1970 (84 Stat. 1593; 29 U.S.C. 655), 
section 107 of the Construction Safety 
Act (83 Stat. 96, 40 U.S.C. 333), Secretary 
of Labor’s Order No. 9-83 (48 FR 35736), 
and 29 CFR Part 1911, it is proposed to 
amend 29 CFR 1926.550 by adding a new 
paragraph (g) as set forth below.

Signed at Washington, D.C., this 14th day 
of February 1984.
Thome G. Auchter,
Assistant Secretary o f Labor.

PART 1926— [AMENDED]

29 CFR Part 1926 is proposed to be 
amended by adding a new paragraph (g) 
to § 1926.550 to read as follows:

§ 1926.550 Crane and derricks.
*  *  *  *  *

(g) Crane or derrick suspended 
personnel platforms.

(1) Scope and application. This 
standard applies to the hoisting of 
personnel platforms on the load line o f ^  
friction or hydraulic portal, tower,

crawler, locomotive, truck, and wheel 
mounted cranes or derricks. No crane or 
derrick function shall,be performed 
while an employee is on a personnel 
platform attached to a load line on such 
equipment unless the requirements of 
this paragraph are met. The practice of 
hoisting employees on such equipment is 
permitted only under specific 
circumstances, as specified in paragraph
(g)(2).

Note.—For the purposes of this paragraph 
(g), "hoisting” means lowering, lifting or 
suspending.

(2) General requirement. The use of a 
friction or hydraulic portal, tower, 
crawler, locomotive, truck or wheel 
mounted crane or derrick to hoist 
personnel platforms shall be permitted 
when their use is as safe as the erection, 
use, or dismantling of conventional 
means of reaching the worksite, such as 
ladders, stairways, aerial lifts, elevating 
work platforms or scaffolds, or when 
those means are either more hazardous, 
or are not possible because of structural 
design or worksite conditions.

(3) Crane and derrick, (i) Operational 
criteria. The following general 
provisions apply when cranes of 
derricks are used to hoist employees.

(A) Lifting and lowering speeds shall 
not exceed 100 feet (30.48 m) per minute.

(B) The minimum load hoist wire rope 
safety factor shall be seven.

(C) Load and bdom hoist drum brakes, 
swing brakes, and locking devices such 
as pawls or dogs, as equipped, shall be 
engaged when the occupied personnel 
platform is in a stationary working 
position.

(D) The load line hoist drum shall 
have controlled load lowering. Free fall 
is prohibited.

Note.—Controlled load lowering means a 
system or device on the power train, other 
than the load hoist brake, which can reguate 
the lowering rate of speed of the hoist 
mechanism.

(E) The crane shall be uniformly level 
within one percent of level grade and 
located on firm footing. Crane 
outriggers, if provided, shall be used 
according to manufactirers’ 
specifications when hoisting employees.

(F) The total weight of the loaded 
personnel platform and related rigging 
shall not exceed 50 percent of the rated 
capacity for the radius and configuration 
of the crane or derrick.

(G) The use of machines having live 
booms is prohibited.

Note.—Live boom means a boom in which 
lowering is controlled by brake without aid 
from other lowering retarding devices.

(ii) Instruments and components.
Cranes or derricks used to hoist
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employees shall be equipped as follows:
(A) A boom angle indicator shall be 

installed on cranes, readily visible to the 
operator.

(B) Telescoping booms shall be 
marked or equipped with a device to 
clearly indicate at all times the boom’s 
extended length to the operator.

(C) An anti-two-blocking device or 
two-block damage prevention feature 
shall be installed.

Note.—Anti-two-blocking device means a 
positive acting device which prevents contact 
between the load block or fall ball and the 
boom tip. Two-block damage prevention 
feature means a system which deactivates 
the hoisting action before damage occurs in 
the event of a two-block situation.

(4) Personnel Platform, (i) Design 
criteria. (A) The personnel platform 
shall be designed by a qualified 
engineer competent in structural design.

(B) The suspension system shall be 
designed to minimize tipping of the 
platform due to movement of employees 
occupying the platform.

(C) The entire personnel platform 
shall be designed with a minimum 
safety factor of five.

(D) Six feet (1.8 m) minimum 
headroom shall be provided for 
employees occupying the platform.

(ii) Platform specifications. (A) Each 
personnel platform shall be provided 
with perimeter protection from the floor 
to 42 inches (106.7 cm), ±  3 inches 7.62 
cm) above the floor, which shall consist 
of either solid construction or expanded 
metal having openings no greater than 
y2 inch (1.27 cm).

(B) A grab rail shall be provided 
inside the personnel platform.

(C) An access gate, if provided, shall 
swing inward and shall be equipped 
with restraining device to prevent 
accidental opening.

(D) Overhead protection shall be 
provided on the personnel platform 
when employees are exposed to falling 
objects.

(E) All rough edges exposed to contact 
by employees occupying the platform 
shall be ground smooth.

(F) All welding shall be performed by 
a welder qualified for the weld grades, 
types and material specified in the 
design.

(G) The personnel platform shall be 
conspicuously posted with a plate or 
other permanent marking indicating the 
personnel platform weight and the rated 
load capacity of the personnel platform.

(H) Personnel platforms shall be 
easily identifiable by color or marking.

(iii) Personnel platform loading. (A) 
The rated load capacity of the personnel 
platform shall not be exceeded.

(B) The number of employees 
occupying the personnel platform shall 
not exceed the number required for the

work being performed.
(C) Personnel platforms shall be used 

only for employees, their tools, and 
sufficient materials to do their work.

(D) Materials on an occupied 
personnel platform shall be secured and 
evenly distributed while the platform is 
in motion.

(iv) Rigging. (A) When a wire rope 
bridle is used to connect the personnel 
platform to the load line, the bridle legs 
shall be connected to a single ring or 
shackle.

(B) Hooks on fall ball assemblies, 
lower load blocks, or other attachment 
assemblies shall be of a type that can be 
closed and locked, eliminating the hook 
throat opening. Alternatively, a shackle 
with a screw pin, nut and retaining pin 
may be used.

(C) Wire rope, shackles, rings, and 
other rigging hardware shall have a 
minimum safety factor of seven.

(D) All eyes in wire rope slings shall 
be fabricated with thimbles.

(5) Inspection and testing, (i) In 
addition to the inspections required by 
paragraphs (a)(5), (a)(6), (b)(2), and (e) of 
this section, cranes and derricks which 
are used to hoist personnel platforms 
shall be inspected by a competent 
person, as defined in § 1926.32(f), at the 
beginning of each shift and prior to 
hoisting employees on the personnel 
platform after the crane or derrick has 
been used for any material handling 
operations in which greater than 50 
percent of the rated capacity was lifted.

(ii) A trial lift with the personnel 
platform unoccupied shall be made for 
each new work location and at the 
beginning of each shift to ensure that all 
systems, controls and safety devices are 
functioning properly.

Note.—Work location means the location 
to which the personnel platform is positioned.

(iii) A full-cycle operational test lift at 
150 percent of the intended load of the 
personnel platform shall be made prior 
to hoisting of employees for the first 
time at each new set-up location.

Note.—Set-up location means the location 
to which the crane or derrick is brought and 
set-up including assembly and leveling.

(A) A visual inspection of the crane or 
derrick, personnel platform, and base 
support shall be conducted immediately 
after lift testing in order to determine 
whether the testing has produced any 
adverse effect upon any component or 
structure.

(B) Any defects found during such 
inspections which may create a safety 
hazard shall be corrected before further 
use.

(6) Safe work practices, (i) Employees 
shall keep all parts of their body inside 
the platform during raising, lowering,

and positioning.
(ii) If the personnel platform is not 

landed, it shall be secured to the 
structure before employees exit or enter 
the platform.

(iii) Tag lines shall be used where 
practical.

(iv) Hoisting of employees while the 
crane is traveling is prohibited, except 
for portal and tower cranes operating on 
a fixed track.

(v) The crane or derrick operator shall 
remain at the controls at all times when 
hoisting employees.

(vi) Hoisting of employees shall be 
discontinued upon indication of any 
dangerous weather conditions or other 
impending danger.

(vii) The platform shall be hoisted a 
few inches and inspected to assure that 
it is secure and properly balanced 
before employees are allowed to occupy 
the platform. Employees shall not be 
hoisted unless the following conditions 
are determined to exist:

(A) Hoist ropes shall be free of kinks;
(B) Multiple part lines shall not be 

twisted around each other;
(C) The primary attachment shall be 

centered over the platform and;
(D) If the wire rope is slack, the 

hoisting system shall be inspected to 
assure all ropes are properly seated on 
drums and in sheaves.

(viii) Employees being hoisted shall 
remain in continuous sight of and 
communication with the operator or 
signal person.

(ix) Employees occupying the 
personnel platform shall wear a body 
belt with lanyard appropriately attached 
to the load block or fall ball, or to a 
structural member within the personnel 
platform capable of supporting a fall 
impact for employees using the 
anchorage;

(x) Bridles and associated hardware 
used for attaching the personnel 
platform to the hoist line shall not be 
used for any other service.

(7) Pre-lift meeting, (i) A meeting 
attended by the crane or derick 
operator, signal person(s) (if required), 
person(s) to be lifted, and the person 
responsible for the task to be performed 
shall be held to review the appropriate 
requirements of this paragraph (g) and 
the procedures to be followed.

(ii) This meeting shall be held prior to 
the beginning of personnel hoisting 
operations at each new work location 
and thereafter for any employees newly 
assigned to the operation.
(Sec. 6, 84 Stat. 1593 (29 U.S.C. 655); Sec. m  
83 Stat. 96 (40 U.S.C. 333); Secretary of 
Labor’s Order No. 9-83 (48 FR 35736); 29 CFR 
Part 1911)
[FR Doc. 84-4438 Filed 2-16-84; 8:45 am)
BILLING CODE 4510-26-M



Friday
February 17, 1984

Part VII

Department of 
Agriculture
Food and Nutrition Service

7 CFR Parts 271, 272, 273, 275, and 277
Food Stamp Program; Quality Control 
Reviews; Final Rule



6292 Federal Register / Vol. 49, No. 34 / Friday, February 1 7 ,1984  /  Rules and Regulations

DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Parts 271,272, 273,275, and 277 

[Arndt. No. 260]

Food Stamp Program, Quality Control 
Reviews

a g e n c y : Food and Nutrition Service, 
USDA.
a c t i o n : Final rule.

s u m m a r y : This rulemaking combines 
and finalizes two recent rules about the 
Quality Control (QC) system—an 
interim rule entitled “Error Rate 
Reduction System” (48 FR 23797 
published on May 27,1983) and a 
proposed rule entitled “Technical 
Amendments to the Quality Control 
Review Process” (48 FR 34650 published 
on July 29,1983).

The provisions from the interim rule 
implement several changes required by 
the Food Stamp Act Amendments of
1982. These provisions allow the 
Department to increase the percentage 
of administrative funding provided to a 
State that has a relatively low rate of 
error or reduce the percentage of 
administrative funding provided to a 
State with an excessive error rate. The 
goal is to encourage State agencies to 
commit themselves to an improved 
administration of the program that will 
result in progressively lower error rates.

The provisions from the proposed rule 
implement various technical changes in 
the QC review process. State agencies 
administering the Food Stamp Program 
are required to conduct QC reviews as a 
part of the Performance Reporting 
System under the Food Stamp Act of 
1977. These technical changes are based 
on the Department’s experience in 
administering the QC system. These 
changes will improve the accuracy of 
error rate determinations, reduce 
workloads and costs, simplify the QC 
system, and increase the compatibility 
of Food Stamp-QC with the Aid to 
Families with Dependent Children 
(AFDC)-QC and Medicaid-QC.

This action also amends Food Stamp 
Program regulations to correct an error 
contained in the definition of State. 
EFFECTIVE D A TES: The provisions of the 
interim rule were effective on May 27,
1983. However, the statutory changes it 
embodies were effective October 1, 
1982, except that such changes affecting 
negative case provisions for 55 percent 
enhanced funding (contained in 7 CFR 
277.4(b)(7)) apply from October 1,1981, 
through September 30,1982.

The provisions in this regulation 
which were in the proposed rule are

effective October 1,1983, except as 
specified in section 272.1(g) (68) of the 
regulations.
FOR FURTHER INFORMATION C O N TA C T: 
Keith Spinner, Supervisor, State Agency 
Management and Control Section, 
Program Design and Rulemaking Branch, 
Program Planning, Development and 
Support Division; Family Nutrition 
Programs, Food and Nutrition Service, 
USDA, Alexandria, Virginia 22302; 703- 
756-3431.
SUPPLEMENTARY INFORMATION:

Classifi cation
Justification for Establishing Effective 

Date. Robert E. Leard, Administrator of 
the Food and Nutrition Service, pursuant 
to 5 U.S.C. 553, has determined ¿hat 
good cause exists for making this rule 
effective less than 30 days after 
publication. That good cause is the need 
for certain provisions of this rule to be in 
place throughout the quality control 
review period, October 1983 through 
September 1984. As discussed in the 
later paragraphs of this preamble 
concerning implementation, the actual 
implementation of those provisions 
should require minimal efforts from 
State agencies and benefit them by 
helping them complete cases. As also 
discussed in those paragraphs, certain 
provisions can be implemented in 
January and April 1984 so that State 
agencies have sufficient time to make 
those procedural changes.

Executive Order 12291. This final rule 
has been reviewed under Executive 
Order 12291 and Secretary’s 
Memorandum No. 1512-1 and has been 
classified “not major.” The rule will not 
have an annual effect on the economy of 
$100 million or more, nor is it likely to 
result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions. Because this rule will not affect 
the business community, it will not 
result in significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

Regulatory Flexibility Act. This rule 
has also been reviewed with regard to 
the requirements of Pub. L. 96-354, and 
Robert E. Leard, Administrator of the 
Food and Nutrition Service, has certified 
that it will not have a significant 
economic impact on a substantial 
number of small entities. Part of this rule 
changes Federal regulations to 
incorporate the provisions of Pub. L. 97- 
253, the Food Stamp Act Amendments of

1982, designed to encourage State 
agencies to reduce errors made in the 
certification of households and reduce 
the resulting dollar losses. The other 
part of the rule implements various 
technical changes aimed at improving 
the QC review process. State and local 
welfare agencies will be affected since 
they administer the program and may be 
liable, through a reduction in Federal 
administrative funding, if error rates are 
not reduced, or may receive additional 
funding if their error rates are very low. 
State and local agencies should also 
experience a reduction in workloads 
and costs associated with a more 
simplified QC system. Individuals 
participating in the program will be 
affected should the increased accuracy 
of error rates result in the identification 
of an underissuance or overissuance in 
their benefits which would be 
subsequently corrected.

Paperwork Reduction Act.
Information collection requirements 
contained in this regulation havd been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act of 1980 
(Pub. L. 96-511) and have been assigned 
OMB control numbers as follows: 7 CFR 
275, Control Number 0584-0303; and 7 
CFR 275.14(c) and 275.21, Control 
numbers 0584-0074 and -0299.

Background
On May 27,1983, the Department 

issued an interim rulemaking at 48 FR 
23797, which implemented several 
changes to the Food Stamp Error Rate 
Reduction Program. Another rule was 
published on July 29,1983, at 48 FR 
34650 which proposed various technical 
changes to be made in the QC review 
process. A full explanation of the 
rationale and purpose of both rules was 
provided in the preamble of each 
rulemaking. Therefore this preamble 
deals only with significant issues raised 
by the commenters and the changes 
made as a result of these comments. A 
thorough understanding of the basis for 
the final rules may require reference to 
the interim and proposed rules.

The Department received a total of 22 
comment letters on the interim rules 
entitled the “Error Rate Reduction 
System.” There were 16 comment letters 
from State agencies, one from a local 
agency, two from public interest groups, 
and three from Food and Nutrition 
Service (FNS) Regional Offices.

A total of 57 commenters sent in 
suggestions and comments on the 
proposed rules entitled “Technical 
Amendments to the Quality Control 
Review Process.” There were 45 
comment letters from State agencies,
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one from a local agency, two from State 
administrative associations, two from 
public interest groups, six from FNS 
Regional Offices, and one from the 
Department of Health and Human 
Services.

Error Rate Reduction System 
General

Several commenters supported the 
Error Rate Reduction System as a means 
of reducing erroneous benefits. Many 
commenters objected to it being used 
primarily as the basis for establishing 
liabilities and asserted that it would 
reduce State agency resources which 
would otherwise be available to reduce 
errors. Commenters also objected to the 
annual error rate goals as arbitrary, and 
unfair because they did not take account 
of differences among State situations, 
and as unreasonable because of the 
increasingly large costs for reducing 
each additional percentage of error rate. 
These objections relate to legislatively 
imposed requirements and so the 
pertinent parts of the final rule remain 
unchanged.

Liabilities

The interim rule changed the 
definition of payment error rate to 
measure only dollars issued to ineligible 
cases and dollars overissued to eligible 
cases. Dollars underissued were 
excluded. Commenters on this provision 
supported it. Some State agencies 
further stated that client-caused errors 
should be excluded from error rate 
liabilities because including them 
penalizes State agencies for something 
over what they have little control. One 
State agency said that technical errors 
such as refusal or failure to comply with 
the work registration or job search 
requirements or refusal or failure to 
provide a social security number should 
not be included in the payment error 
rates since they do not result in an 
actual overpayment. There is no 
legislative support for excluding these 
types of errors, and the Department 
believes that they should continue to be 
included since they involve basic 
program requirements. The final rule is 
unchanged in this area. (See 7 CFR 
271.2.)

Interim regulations retained the “good 
cause” provisions of the current 
regulations except for the “good faith 
effort.” Several commenters objected to 
removal of this provision, which allows 
for liabilities to be waived when the 
State agency is showing good faith 
efforts to reduce its payment error rate. 
As discussed in the preamble to the 
interim rule, beginning in Fiscal Year 
1983, Congress intended for the 33.3 and

66.7 percent reduction provisions to 
replace the “good faith effort.” The final 
rule therefore remains unchanged. (See 7 
CFR 275.25(d).)

Enhanced Funding

The interim rule also modified the 
provisions dealing with financial 
incentives for State agencies with low 
errors. It provided that, beginning with 
the Fiscal Year 1983 review period, a 
State agency’s Federal share of 
administrative funding will be increased 
to 60 percent if the sum of its payment 
error rate and its rate of underissuance 
to eligible households is less than five 
percent, provided that its rate of invalid 
decisions in denying and terminating 
eligibility is less than the national 
weighted mean rate. Some commenters 
did not support using a national 
weighted mean negative error rate for 
determining a State’s eligibility for 
enhanced funding. They wanted a 
quantified target to be set in advance. 
Therefore the Department has changed 
the final rule to say that in order to be 
eligible for enhanced funding, a State 
agency’s negative case error rate must 
be less than the national weighted mean 
negative case error rate for the prior 
fiscal year. Thus, the goal will be known 
in advance and yet is related to 
standards met by many State agencies. -

Two State agencies commented that 
enhanced funding should be granted to 
State agencies with error rates of five 
percent or less on errors on 
overpayment and inéligibles only 
instead of also adding in rates for 
underissuance to eligible households 
and for invalid decisions in denying or 
terminating eligibility. They stated that 
the process for restoration of lost 
benefits and Management Evaluation 
(ME) review should be sufficient to 
ensure program integrity in areas of 
underissuances. Another State agency 
commented that enhanced 
administrative funds should be granted 
to State agencies that increase 
overpayment collections. State agencies 
already have an incentive for 
overpayment collections because the 
regulations allow them to retain 25 
percent of the value of inadvertant 
household error claims collected and 50 
percent of the value of intentional 
program violation claims collected. No 
changes in this area are being made in 
the final rule because the law is very 
specific about the conditions under 
which enhanced funding may be 
granted. (See 7 CFR 275.25(c).)

Technical Modifications to the Interim 
Rule

The 1982 Amendments changed the 
basis for determining the amount of

sanctions from food stamp issuance to 
administrative funding. This eliminated 
the potential for dual liability for 
payment error rates and also for 
negligence or fraud on the part of the 
State agency in the certification of 
applicant households. Therefore, the 
interim rule deleted § 275.25(d)(4)(iii) 
which dealt with the relationship 
between the QC sanction system and 
the negligence portion of the regulations. 
None of the commenters were opposed 
to this action.

The interim rule also added a 
provision that will ensure a State agency 
does not lose allowable administrative 
funding for noncompliance with a 
specific program requirement and for the 
effect of the noncompliance on the error 
rate. While FNS may continue to 
suspend and/or disallow Federal 
administrative funds if a State agency’s 
administration of the program is 
ineffective or inefficient, the actual 
amount of funds withdrawn from the 
State agency will be adjusted if the 
specific reason for the disallowance 
contributes to the State agency’s 
payment error rate, and the State agency 
is held liable for an excessive payment 
error rate during a given fiscal year. 
(Refer to the preamble of the interim 
rule for an example of this provision.) 
Two commenters agreed with this 
section, and no change is being made in 
the final rule. (See 7 CFR 
275.25(d)(4)(ii).)

In connection with the change to error 
rate goals for each fiscal year, the 
interim rule changed the definition of 
QC review period from two semiannual 
periods to the one 12-month period from 
October 1 of each calendar year through 
September 30 of the following year. The 
definition also provided that the annual 
review period was made up of two 6- 
month reporting periods. The proposed 
rule provided for an annual report for 
the entire annual review period. This 
rule makes that requirement final and 
revises the definition accordingly. (See 7 
CFR 271.2.)

The remainder of this preamble deals 
with issues raised in the proposed rule.

Technical Amendments to the Quality 
Control Review Process

Definitions

Active case. Current rules define an 
active case as a household which was 
certified for and received food coupons 
during the sample month. As discussed 
in the preamble to the proposed rule, 
some State agencies have had problems 
with this definition. The Department 
proposed to revise the definition to 
mean a “household which was certified
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prior to or during the sample month and 
issued food stamp benefits for the 
sample month.”

Seventeen comments were received 
on the proposed redefinition and the 
majority of them supported it. Several 
commenters indicated the need for 
further clarification of the revised 
definition, particularly as it relates to 
the treatment of households whose 
benefits for the sample month are not 
issued until the month subsequent to the 
sample month. These households are 
considered active cases so long as they 
are certified prior to or during the 
sample month. (See 7 CFR 275.2.)

Negative case. Sixteen out of twenty 
commenters voiced support for the 
Department’s proposal to revise the 
definition of a negative case to mean a 
household which was denied 
certification or whose food stamps were 
terminated effective for the sample 
month. Two commenters questioned 
whether there has to be an actual 
interruption in the household’s benefits 
in order for it to be considered 
terminated in the sample month. The 
focus of the review of negative cases is 
the determination of the correctness of 
the State agency’s decision to deny or 
terminate the household. Whether in the 
case of terminations an actual 
interruption of benefits occurs is not a 
factor. So, households receiving 
continued benefits pending a fair 
hearing could appear as a negative case. 
The final rule is the same as the 
proposed. (See 7 CFR 271.2.)

Cumulative allotment error rate. The 
Department proposed to eliminate the 
definition of a cumulative allotment 
error rate from the regulations in order 
to bring the current rules in line with the 
1982 Amendments related to the Error 
Rate Reduction System. This proposal 
received unanimous support from 
commenters. Therefore the definition of 
a cumulative allotment error rate has 
been deleted from section 271.2.

Administrative deficiencies. The 
Department received overwhelming 
support for the proposal to eliminate the 
concept of administrative deficiencies 
from the QC review system. Most 
commenters indicated support because 
this change would reduce the burden of 
identifying and reporting deficiencies 
which do not contribute to errors. The 
elimination of this reporting burden 
would allow State agencies to focus 
their resources on correcting errors 
which result in actual program losses. 
Several State agencies supported the 
proposal because it allowed them the 
flexibility to collect this information if 
they chose.

Out of 27 commenters on this proposal 
only two were totally opposed. The

opposing commenters believed that the 
QC system provides the only avenue for 
timely identification of patterns of 
deficiencies which would warrant 
corrective action in order to safeguard 
and prevent future errors and/ or 
program losses. These commenters felt 
that ME reviews are not done frequently 
enough to provide for a continual flow of 
information on administrative 
deficiencies and therefore are not 
sufficient for monitoring program 
compliance. The Department believes 
that the structure of the ME system of 
reviews is adequate for identifying, 
reporting and developing Statewide 
corrective actions on these nondollar 
loss related errors. The final and 
proposed rules are the same with 
respect to eliminating thè requirement 
for identifying and reporting 
administrative deficiencies. Some 
clarifying material is included, however, 
as discussed in the paragraph below 
concerning variance identification.

Quality Control Reviews
Scope and purpose. The proposed rule 

made several changes in the regulatory 
provisions concerning scope and 
purpose of quality control reviews.

Nearly all twenty-five commenters 
objected to the proposal that cases be 
reviewed against the Food Stamp Act 
and regulations, taking into account any 
waivers, and that State agency manual 
materials no longer be used for that 
purpose. There were several points of 
misunderstanding about this proposal.

Because the Department no longer has 
authority to require approval of State 
agency manuals prior to their use, the 
proposed rule eliminated the 
requirement for their use in the quality 
control review process. Commenters 
believed that the regulations did not 
allow reviewers to use State agency 
manuals and related policy guidance but 
limited them to the Food Stamp Act and 
regulations. The commenters noted that 
this would put an added burden on 
reviewers and cause conflicts between 
them and State agency program staff, 
and between State and Federal 
reviewers. While the Department no 
longer has the authority to require 
approval of manuals prior to their use, 
the rule does not prohibit their use for 
quality control review purposes. As 
stated in the preamble to the proposed 
rule, the Department expects that most 
State agencies will use their manuals as 
the basis for quality control reviews.

Since the Department is no longer 
approving manuals, commenters pointed 
out that Federal quality control 
reviewers would be finding errors in 
manuals before State agencies were 
otherwise notified of them and these

errors would affect the regressed error 
rate. Commenters objected to this use of 
quality control reviews and requested 
that FNS approval be reinstated or that 
State agencies be given time to correct 
manuals before an error is counted.
Since the prohibition against FNS 
approval of manuals is in the statute, the 
Department cannot reinstate that 
approval. If State agencies were not 
liable for certification errors resulting 
from manual materials from the date 
those materials were in effect, 
presumably the date of implementation 
of the pertinent regulations, State 
agencies would have less of an incentive 
to implement regulations on time and in 
conformance with the regulations. For 
these reasons the final rule is the same 
as the proposed in these respects.

Other proposed changes were made to 
conform with the shift to payment error 
rate from cumulative allotment error 
rate and to restate, in part, the 
objectives of quality control reviews.
One commenter contended that the 
quality control system is inadequate as 
a basis for sanctions as they are 
currently structured. The Department 
believes the current system is an 
adequate basis for determining 
sanctions and that the modifications 
provided by this rule will improve the 
system as discussed in various parts of 
this preamble.

Another commenter suggested that 
one of the stated objectives of the 
system be the determination of 
entitlement to enhanced funding. That 
has been added. The final rule also 
contains a r6statement of the purpose of 
negative case reviews which are 
inadvertently not included in the 
proposed rule. (See 7 CFR 275.10 (a) and
(b).)

Sampling plan. The Department 
proposed to correct a technical 
inconsistency in the regulation 
concerning prior approval of State 
quality control sampling plans by 
requiring State agencies to submit such 
plans as part of the State Plan of 
Operation along with other planning 
documents (i.e., the Disaster Plan 
(currently reserved) and the optional 

* Nutrition Education Plan). The sampling 
plan serves as the foundation for FNS 
review of the integrity of the State 
agency’s quality control sampling 
procedures. Prior FNS approval of 
sampling plans is in the best interest of 
the State agency because it protects the 
State agency from having its review 
findings disregarded and its error rates 
being assigned by FNS because of 
deficiencies in sampling procedures that 
are discovered too late for correction.
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All commenters appeared to accept 
the concept of prior approval of 
sampling plans. Four commenters 
expressed a definite desire for FNS 
approval of their sampling plans prior to 
implementation. Prior approval was 
viewed by these commenters as being in 
the best interest of both State agencies 
and FNS. Most of the other comments on 
the sampling plan provisions focused on 
two general issues. These were the 
inclusion of sampling plans in the State 
Plan of Operation and the timeframes 
for submitting plans for prior FNS 
approval.

Two State agencies strongly objected 
to submitting the Sampling Plan as a 
part of their Plan of Operation. One of 
these indicated that all changes to its 
State Plan of Operation had to go 
through its Governor’s Office, and this 
was a burdensome and time consuming 
process. Both commenters indicated that 
this requirement would likely have a 
negative impact on their ability to make 
timely changes to their sampling plans. 
The Department does not view this 
requirement as being unnecessarily 
burdensome or time consuming. With 
the exception of the Federal/State 
agreement, FNS does not require a 
Governor’s approval on any part of the 
State Plan of Operation. We believe that 
approval of the sampling plan by the 
head of the agency administering the 
Food Stamp Program is sufficient for our 
purposes and that this will not result in 
delays to the submittal and approval 
process. The final rule therefore retains 
the requirement that the State agency 
Quality Control Sampling Plans be 
submitted to FNS for approval as a 
planning document under the State Plan 
of Operation. It also specifies that the 
Sampling Plan must be signed by the 
head of the State agency.

Several commenters were concerned 
with the proposed 60 day timeframe for 
the submittal of Sampling Plans. Two 
States suggested that the Department 
retain the current requirement that the 
sampling plan be submitted 30 days 
prior to implementation. Another State 
felt that 60 days for submittal is 
reasonable under normal circumstances, 
but that some consideration should be 
given to shortening this timeframe to 30 
days under certain emergency 
situations. One FNS Regional Office 
suggested that FNS should require State 
agencies implementing integrated 
sampling designs for the first time to 
submit their plans at least 90 days prior 
to implementation. As stated in the 
preamble to the proposed regulation, the 
Department made this proposal 
primarily to allow FNS sufficient time to 
review and approve integrated sampling

plan submittals. These plans involve 
considerable coordination at the 
National Office level between FNS, the 
Social Security Administration (SSA), 
and the Health Care Financing 
Administration (HCFA), as well as 
extensive communications between the 
National and Regional Offices of FNS 
and State agencies. The final regulation 
provides that the 60 day timeframe 
applies to the initial submissions of and 
major revisions to sampling plans, and 
when sampling plans are being changed 
as a result of a general change in 
procedures. An example of this would 
be the changes in sample frames which 
this rule requires be effective by 
October 1984. The final rule also 
provides for a 30 day timeframe for 
submittal of minor changes in previously 
approved sample plans.

Several States and Regional Offices 
were also concerned with the 
timeframes for approval of sampling 
plans for the review period beginning 
October 1,1983. To avoid placing undue 
burden on State agencies, the 
Department will consider the quality 
control sampling plan in effect for each 
State agency as of October 1,1983, as 
submitted and approved, provided that 
the State agency has already obtained 
prior FNS approval of its sampling plan. 
Subsequent changes must be submitted 
for approval as a part of the State Plan 
of Operation in accordance with the 
timeframes specified in this rule. (See 7 
CFR 272.2 and 275.11(a).)

Sample size. The proposed regulation 
provided for the implementation of an 
annual sampling period, a reduction in 
the minimum sample size requirements, 
and a requirement that State agencies 
agree to accept the level of reliability of 
the error rates resulting from the sample 
sizes which they select. A total of 24 
commenters including State agencies, 
FNS Regional Offices, public interest 
groups, and other Federal agencies 
responded to these proposals.

Thirteen comments were received on 
the language to allow reductions in the 
minimum sample sizes. Commenters 
were about evenly split in voicing 
opposition and support. Three 
commenters opposed a reduction in 
sample sizes because they perceived 
that smaller samples could interfere 
with the use of QC data for corrective 
action purposes. Other commenters 
were concerned with the adequacy of 
the sample sizes for yielding reliable 
error rates for sanction purposes. 
Although the Department believes that 
the sample sizes proposed were 
adequate, it is retaining the current sizes 
to remove any question about reliability. 
For example, State agencies currently

required to sample at least 1,200 cases in 
a semiannual period will be required to 
sample 2,400 cases in annual period. The 
Department believes that each State 
agency shares in the responsibility for 
operating the QC system in an efficient 
and effective manner and therefore 
should be allowed the flexibility to 
manage the system in the manner most 
suited to its own particular needs and 
concerns. Consequently, the final rule 
provides State agencies the option of 
reducing their sample sizes, subject to 
the considerations discussed in the 
following paragraphs.

State agencies expressed strong 
opposition to the proposal that State 
agencies must agree not to challenge the 
reliability of their error rates based on 
the sample sizes they have chosen. 
Several commenters questioned the 
need for this requirement if, as stated in 
the preamble to the proposed regulation, 
the Department is satisfied with the 
reliability of the estimates that would 
have resulted from the new minimum 
levels. As stated in the proposed rule, 
the Department intends that in selecting 
their sample sizes State agencies 
consider what degree of reliability they 
need. The reliability statement was 
proposed as a means of assuring that 
State agencies consider the matter of 
reliability of error rates when they chose 
their active sample size. Therefore, State 
agencies exercising the option in the 
final rule to reduce the sample size for 
active cases must submit as part of their 
sampling plan a statement that they will 
not challenge the error rates based on 
their sample size. This required 
statement also applies to sample sizes 
computed on the basis of the provisions 
relating to unanticipated changes in 
caseloads. In no event may States opt to 
reduce their sample sizes below those 
stated in the proposed rule; for example 
a State required by these regulations to 
sample 2,400 active cases may, subject 
to providing the statement agreeing not 
to challenge its error rate based on its 
sample size, reduce its sample size to 
1,200 cases, but may not sample any 
fewer cases. Any State agency which is 
currently reviewing on the basis of the 
proposed reduced sample sizes but 
which has not provided FNS a statement 
agreeing not to challenge the error rates 
based on sample size must provide the 
statement to the appropriate FNS 
Regional Office within 30 days of 
publication of this rule. Otherwise, no 
later than the second month after 
publication of this rule, the State agency 
must revert to the appropriate higher 
sample size.

Neither currently nor in the proposed 
rule is there a requirement for a routine,
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periodic submission of changes to a 
State agency sampling plan. State 
agencies modify their sampling plans 
from time to time for such reasons as 
State agency procedural changes, 
changes in participation and sample 
sizes, and changes in Federal 
regulations. As a matter of practice,
State agencies have been reviewing 
their sampling plans prior to each 
semiannual review period and providing 
changes to FNS for approval. The 
proposed rule did contain an explicit 
requirement that the sampling plan 
specify the sample sizes which a State 
agency chooses. No comments were 
received on this provision, and the final 
rule retains it. The final rule also adds 
the requirement that State agencies 
explain the basis for their sample size. 
For the most part this would be the 
demonstration of the calcuation of the 
sample size. The Department believes 
that this is necessary because of the 
flexibility in the choice of sample sizes 
which these rules provide to State 
agencies. For this same reason and 
because of the provisions in the final 
rule described in the preceding 
paragraphs, the final rule requires that 
prior to each annual review period,
State agencies must provide changes in 
their sampling plan for FNS approval 
according to the timeframes discussed in 
this preamble in the section immediately 
above. So, major changes would have to 
be submitted 60 days before the 
beginning of the annual review period 
(October 1) of each year; minor changes, 
30 days before. State agencies choosing 
to reduce their sample sizes must 
annually renew their reliability 
certification.

Only one commenter, a public interest 
group, objected to the reduction in the 
minimum size of negative case samples. 
This was on the grounds that the 
reduction was proportionately more 
than for active cases and was not 
justified by the historically low negative 
error rates. The Department believes the 
key reason for the proposed reductions 
in the negative sample size was as 
stated in the preamble to the proposed 
rule, the change in focus of the negative 
reviews to the correctness of the 
decision to deny or terminate. For this 
reason and because negative case 
review findings are not used to 
determine State agency liability for 
payment errors (also stated in the 
preamble to the proposed rule), the final 
rule pertaining to minimum negative 
case samples sizes is the same as the 
proposed rule.

The proposal to shift the basis of the 
determination of a State agency’s 
sample size from a semiannual to an

annual period brought mixed reactions. 
Four commenters supported the change, 
and four others objected. Two States 
indicated that implementation of annual 
sampling in Food Stamp-QC without a 
similar change in AFDC-QC would 
result in disruptions to the integrated 
sampling process. Other commenters 
thought that annual sampling would 
hamper their error analysis activities or 
reduce the reliability of their error rates. 
Commenters incorrectly concluded that, 
in conjunction with annual sampling, the 
Department was requiring that all State 
agencies use the minimum sample sizes. 
This is not the case. In selecting their 
sample sizes, State agencies should 
consider their needs relative to error 
analysis and reliability. State agencies 
should also take account of the monthly 
disposition standards and the 
continuous flow of information which it 
will provide. The Department expects 
that State agencies which have 
integrated sampling plans but want to 
reduce their sample sizes can do so to 
some extent. This would be 
accomplished by submission of a change 
to the sampling plan. (See 7 CFR 272.2, 
and 275.11 (a) and (b).)

Sample selection. The proposed 
regulation would have required that 
State agencies select for review a 
twelfth of their annual sample each 
month during the annual sample period. 
The Department believed that this and 
the case disposition standards would 
ensure an even distribution and timely 
completion of quality control cases 
during the review period. The 
Department further proposed to use 
these requirements in place of the 
current requirement that State agencies 
must select their monthly sample no 
later than the 20th day of the month 
following the sample month. A majority 
of the commenters objected to the 
proposal to select a twelfth of the 
sample each month for several reasons. 
Some State agencies said that they 
would have to use a different sampling 
interval each month and develop 
complex procedures for weighting their 
sample results. Others indicated that 
this would require an accurate 
accounting of their caseload and 
therefore delay sample selection until 
the month after the sample month. 
Several States anticipated negative 
impacts on their integrated sampling 
designs.

The Department intended the one- 
twelfth figure as a guide to ensure that 
State agencies sample each month a 
number of cases consistent with 
completion of required sample sizes. To 
clarify this, the final rule provides for 
completion of approximately one-

twelfth of the sample each month. This 
should allow for the normal month to 
month differences resulting from such 
factors as variations in participation. In 
addition, the final rule provides that if, 
for such reasons as sampling techniques, 
the proportion of cases selected from 
month to month will not be 
approximately one-twelfth of the 
sample, then in its sampling plan the 
State agency will specify what number 
of cases will be selected each month.

Required sample size. Currently in 
order to assure that they select a 
sufficient number of cases which are 
subject to review, State agencies pull a 
larger sample than the size actually 
required. They then can avoid having 
their error rate adjusted for failure to 
complete the required sample size. In 
the process of this overpull, usually a 
number of cases which are subject to 
review are also selected. Current rules 
(at 7 CFR 275.11(f)) provide that these 
cases must be included in the required 
sample size. The purpose of this is to 
prevent potential bias. This could result 
from not reporting the results of a 
number of cases subject to review equal 
to the number in excess of the selected 
sample size.

The proposed rule did not include a 
comparable provision. Two State 
agencies raised questions about what 
the rules meant by “minimum required 
sample.” To clarify this matter, the final 
rule contains a provision that a State 
agency’s required sample size is the 
larger of either the number of cases 
selected which are subject to review or 
the number chosen for selection and 
review in the sampling plan. (See 7 CFR 
275.11(d).)

Active case frame. The Department 
proposed several modifications to the 
active case sample frame and universe 
in order to facilitate the compilation of 
accurate sample frames in a timely 
manner with a minimum of 
administrative burden. Under the 
proposed rule both the active case frame 
and universe would exclude those 
households certified for benefits after 
the end of the sample month. The rule 
further clarifies thaf a household which 
participates during the review period is 
one which is issued benefits for the 
sample month. A corresponding change 
clarifies the required contents of 
supplemental lists which may be needed 
to ensure that the sample frame includes 
all cases in the universe.

The Department received eight 
comments on the changes to the active 
case sample frame and universe. Most 
commenters recommended changes to 
the current list of households which are 
classified as not subject to the review.
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One commenter recommended that the 
list include households whose entire 
allotment is recovered for repayment of 
an overissuance claim, because it would 
require them to use a supplemental list 
from which cases would have to be 
selected manually. The commenter 
indicated that the number of these cases 
would be small and therefore not worth 
the time and expense of the added 
sampling procedure. The Department 
agrees that the number of such 
households will be small but believes 
that such cases should be sampled as 
any other active case to determine the 
accuracy of the State agency’s actions. 
(See 7 CFR 275.11(e)(1).)

Negative case frame. As discussed 
above under the paragraphs concerning 
definitions, the Department proposed to 
change the definition of negative cases. 
As a result the universe for negative 
cases would be all households whose 
application for food stamps was denied 
or whose certification was terminated 
effective for the sample month, with the 
exception of certain cases which are not 
usually amenable to quality control 
review.

Six commenters responded to this 
provision. Although some commenters 
requested clarification on specific 
questions, there was no opposition to 
the proposed change in focus. One 
commenter questioned whether a 
negative action is subject to review if 
the review date falls outside of the 
annual review period, for example, if the 
decision to terminate a case is made on 
September 19, but the action is effective 
in October. If September is the sample 
month, since the action was not 
effective in the sample month, the action 
would not be subject to review and not 
a part of the negative case universe. If 
October is the sample month, since the 
action is effective in the sample month, 
it is subject to review for October (in the 
new annual review period). Its review 
date is September 19, (See 7 CFR 
275.11(e)(2).)

Review of Active Cases

Household case record review. The 
proposed rule removed the requirement 
that when a case record cannot be 
located the review must be terminated 
and reported as not complete. Instead of 
terminating the review, the reviewer 
would use the household issuance 
record to identify as many pertinent 
facts as possible and to plan the field 
investigation.

Seven State agencies and two 
Regional Offices commented on this 
proposal. The primary concern was that 
without the case record reviewers would 
be unable to complete reviews or would 
have to devote an inordinate amount of

time to such reviews. Several 
commenters believed that the 
Department expected the reviewer to 
reconstruct the case record and to 
determine the variances involved, such 
as those resulting from the original 
certification action and from failure to 
report. The Department is not requiring 
this level of review. It is requiring, at a 
minimum, only a review to determine 
household eligibility and the correctness 
of the allotment for the sample month. 
What few variances may be identified 
during the field review should be 
appropriately coded and reported. This 
procedure should reduce State agency 
workload and result in more cases being 
completed. A second issue raised, the 
treatment of instances when the 
reviewer cannot locate the household 
case record or the household itself, is 
discussed later in connection with the 
disposition of case reviews.

Field investigation. The proposed rule 
allowed State agencies to terminate 
field investigations at the point the 
reviewer could determine and verify 
that the household was ineligible if that 
ineligibility could be resolved with the 
household. Twenty comments were 
received on this proposal, sixteen from 
State agencies, two from Regional 
Offices, and one from the Department of 
Health and Human Services (DHHS). 
Twelve commenters supported the 
proposed change. Several commenters 
asked about the condition for resolution 
with the household. The meed for such 
resolution was questioned. It was 
suggested that Federal rereviews and 
fair hearings should be used to resolve 
these situations.

The preamble to the proposed rule 
described the resolution of ineligibility 
with the housèhold as a confirmation of 
ineligibility with the household. The 
Department believes that this may not 
be possible in some instances when 
information indicates that the household 
is ineligible. The Department believes, 
however, that some care needs to be 
taken in such situations to avoid 
erroneous terminations of household 
participation. Consequently, the final 
rule provides that when the information 
on which a determination of ineligibility 
is based was not obtained from the 
household, the reviewer must confirm 
the correctness of the information as 
described in § 275.12(c)(2). This section 
pertains to such situations in general 
and does not require contact with the 
household in all cases.

Two commenters opposed the 
proposal for such abbreviated reviews 
because it would result in State agencies 
collecting less information about cases 
treated in the abbreviated manner 
propdsed. Abbreviated reviews are

optional; those State agencies wishing to 
continue reviews after ineligibility is 
verified may do so. One commenter 
noted that extensive work would be 
required if an abbreviated review case 
is later found eligible. The verification 
standards implemented with this rule 
should keep such instances at a 
minimum. (See 7 CFR 275.12 (b) and (c).)

Variance identification. The final rule 
contains the same provisions concerning 
the identification of variances, and the 
types of variances included in and 
excluded from error analysis. To avoid 
confusion about the treatment of 
findings related to certain elements, the 
final rule includes examples of such 
situations. For instance, a State agency’s 
failure to take appropriate 
disqualification action for a household 
member’s failure or refusal to register 
for work is an example of an included 
variance; failure to have a work 
registration form on file is a finding 
which the State agency need not act on 
or report to FNS. Such findings are 
included as administrative deficiencies 
in current rules, and the examples cited 
in this final rule are taken from that area 
of the current rules. (See 7 CFR 
275.12(d).)

Error analysis and reporting. The 
proposed rule provided that the sample 
case is considered complete at the point 
ineligibility is determined whether or 
not the State agency terminates the 
review at that point. Under the proposal, 
the reviewer would only be required to 
code and report those variances that 
directly contributed to the error 
determination. We received five 
comments on this proposal, four from 
State agencies ard one from a Regional 
Office. All supported the proposal. The 
final rule is unchanged from the 
proposed rule. (See 7 CFR 275.12 (e) and
( f )0

Disposition of case reviews. The 
proposed rule provided for several 
changes in the disposition of case 
reviews to make it easier for State 
agencies to complete cases. The 
Department received a total of 56 
comments on these changes. .

The first proposal concerned cases 
where the case record is located but the 
household cannot be located at the 
address known to the State agency. If 
the reviewer takes certain steps to 
locate the household and if the 
household still cannot be located but the 
State agency has evidence that it 
existed, then the case can be reported as 
not subject to review. Twenty-two 
comments were received on this 
proposal, 19 from State agencies and 
three from Regional Offices. Twelve 
commenters stated general support for
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the proposal. The most frequently 
expressed concern was that making all 
of the required contacts about a missing 
household’s current address was 
ineffective because some of the sources 
would be unlikely to have information 
about the household. To provide State 
agencies with some flexibility in this 
area, the. final rule provides that State 
agencies can determine which sources 
are most likely to know the household’s 
current address and that at least two 
contacts be made. To help assure that 
these contacts are reasonably useful, the 
final rule also provides that Regional 
Offices will monitor the results of the 
contapts.

Several comments indicated a 
misunderstanding about the disposition 
of cases in which the household could 
not be located after the reviewer made 
the required contacts. Even though the 
contacts cannot provide the household’s 
current address, so long as the State 
agency has evidence that the household 
did exist, such cases are not subject to 
review and are not counted against the 
100 percent completion rate. Several 
commenters asked what would 
constitute evidence that the household 
did exist. This evidence usually appears 
during the normal course of the review. 
For example, the case record may 
provide birth certificates, pay stubs, or 
other documents, and sources contacted 
may indicate that they know the 
household. If such evidence does not 
become apparent, then the reviewer 
would have to make a special effort to 
locate and document it. For example, 
employers may need to be contacted. 
The final rule provides that adequate 
documentation in this regard is either 
documentary evidence of two different 
elements of eligibility or basis of 
issuance such as a birth certificate or 
pay stubs; or the statement of a 
collateral contact indicating that the 
household did exist. It should be noted 
that in these situations the reviewer has 
located the case record. (See 7 CFR 
275.12(g).)

In connection with the policy on 
completing reviews when the case 
record cannot be found (discussed in the 
paragraphs above on household case 
record review), one commenter asked 
about the treatment of instances when 
neither the case record nor the 
household can be found. The proposed 
rule made no change in policy with 
respect to such situations. These cases 
mifst be reported as not complete. It is 
only situations where the case record is 
not missing that the case can be 
reported complete if the prescribed 
actions are taken. Section 275.12(g)(1) 
has been rewritten to clarify this policy.

\

The proposal also dealt with 
households refusing to cooperate with 
the reviewer. Such a household would 
have its participation terminated until it 
cooperated with the reviewer or until 95 
days after the end of the annual review 
period, whichever came first, Also, the 
proposed rule described certain 
circumstances when a household’s 
unwillingness to cooperate with the 
reviewer would be considered as refusal 
to cooperate. Thirty-five comments were 
received on this proposal, 31 from State 
agencies, three from Regional Ofices, 
and one from a public interest group. 
Eight commenters supported the 
proposal, and one objected. Concern 
was expressed about the length of the 
penalty period, tracking terminated 
cases, and the difficulty in reviewing 
cases where the household agrees to 
cooperate many months after the sample 
month.

The Department would point out that 
the penalty period is a disqualification 
period which the household can end by 
cooperating with the quality control 
reviewer. A copy of the termination 
notice in the casefile or a code in a 
computerized data base should be 
sufficient for tracking households. 
Reviewing stale cases can present 
problems, but the Department wants to 
give State agencies every chance to 
complete all cases subject to review. To 
further encourage household 
cooperation with quality control 
reviewers, the final rule provides that 
after the termination period ends, 
households which have failed to 
cooperate with the reviewer, should 
they reapply, would be subject to 100 
percent verification to the determined 
eligible. Another concern in this area 
was the disposition of cases originally 
reported not complete because of 
household refusal to cooperate when the 
household later cooperates. This would 
be sufficient reason to allow the case to 
be disposed of as a complete case and 
counted towards the required sample 
completion. (See 7 CFR 273.2(d) and 
275.12(g)(l)(iii).)

Comments on the proposed 100 
percent completion rate contained 
objections to the proposed treatment of 
cases involving refusal to cooperate 
because often the households which 
refuse to cooperate are not participating 
at the time of the review. Consequently, 
the termination penalty is no incentive 
to them to cooperate. Commenters also 
pointed out that some cases can be 
completed without household 
cooperation. To help State agencies 
complete these cases, the final rule adds 
that before it is referred for'termination 
a household refusing to cooperate must

first be notified of the penalties for 
refusal with respect to termination and 
reapplication and the possibility that its 
case will be referred for investigation of 
willful misrepresentation. If the 
household still refuses to cooperate, the 
reviewer may try to complete the review 
and would refer the household for 
termination of its participation. This 
referral is required without regard to the 
results of the reviewer’s attempt to 
complete the review without household 
cooperation. The final rules also 
stipulates that prior to taking these steps 
State agencies are expected to employ 
other administrative techniques to 
persuade households to cooperate.
These are such things as having the 
eligibility worker contact the household, 
assigning the case of another quality 
control reviewer, and writing the 
household a letter from a State official 
such as the welfare commissioner. (See 
7 CFR 275.12(g)(l)(ii).)

In addition to these changes the 
Department is making another change in 
the final rules which should further 
enhance the likelihood of completing 
cases. The proposed rule eliminated the 
provisions stating that FNS will help 
State agencies complete cases reported 
not complete because of household 
failure to cooperate or because the 
household could not be located. Because 
of the actions a State agency can take 
when a household cannot be located at 
an address known to the State agency, 
and so either locate the household and 
complete the case or report it as not 
subject to review, the Department 
believes that only rarely will such cases 
be reported as not complete. With 
respect to cases reported as not 
complete due to household refusal to 
cooperate, the final rule provides that 
FNS Regional Offices will assist State 
agencies in their completion. (See 7 CFR 
275.3(c)(l)(iii).)

The proposed rules also provided that 
cases Could not be reported not 
complete because the State agency 
could not complete them in time to meet 
the time standards for disposition. One 
commenter spoke to this change and 
supported it. (See 7 CFR 273.12(g)(1).)

Review of Negative Cases

The proposed rulq limited negative 
case reviews to a determination of the 
validity of the reason for denial or 
termination as documented in the 
household case record. The reviewer 
would examine the household case 
record and verify through 
documentation in the file whether the 
reason given for the denial or 
termination was valid, or whether the 
denial or termination was valid for any
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other reason documented in the casefile. 
If such documentation were present, the 
case would be considered valid. When 
the case fecord alone did not prove 
ineligibility, the reviewer would attempt 
to verify the element(s) in question 
through a phone call to a collateral 
contact designated in the case record. If 
the reviewer was able to verify through 
such a collateral source that a 
household was correctly denied or 
terminated from the Program, the 
negative case would be considered 
valid. If the reviewer was unable to 
Verify the correctness of the State 
agency’s decision to deny or terminate a 
household’s participation through 
documentation or collateral contact, the 
negative case would be considered 
invalid. In addition, the proposal limited 
the instances in which a negative case 
would be classified as not completed to 
those situations where the reviewer, 
after all reasonable efforts, was unable 
to locate the case record. Language was 
also added to clarify that a negative 
case could not be reported as not 
completed solely because the State 
agency was unable to process the case 
review in time for it to be reported in 
accordance with the quality control 
system’s reporting requirements, unless 
the State agency obtained prior FNS 
approval to do so.

Twenty-one comments were received 
on this proposal. Comments were 
generally favorable, especially with 
regard to the extent of consistency with 
AFDC and Medicaid procedures for 
review of negative actions» Commenters 
suggested that the term “invalid 
decision" be changed to “incorrect 
reason” to better describe the review 
process. The final rule has made this 
change. Commenters also stated that 
limiting collateral contacts to ones, in the 
case record and not allowing contact 
with the household unnecessarily 
hampered the review process. The final 
rule allows State agencies to contact the 
household and collateral contacts. It 
should be noted, however, that such 
contacts are limited to the elements 
involved in the eligibility worker’s 
decision. One commenter pointed out 
that since there is no longer a field 
review involved with reviews of 
negative cases, a case could not be 
determined not subject to review for the 
reason that all household members had 
died or moved out of State. The 
provision has been deleted. Several 
commenters expressed concern that the 
proposed policy would allow too much 
conjecture on the part of reviewers 
about the correctness of eligibility 
worker decisions. This should not be a 
problem since the new verification and

documentation standards establish 
standards for documenting the basis of 
quality control reviewer decisions. (See 
7 CFR 275.13.)

Review Processing
The proposed regulation required 

State agencies to use FNS-designed 
handbooks, worksheets, and coding 
forms in the QC review process. The 
Department received comments from 
five State agencies on these provisions. 
Three commenters emphasized the need 
for a complete and continually updated 
handbook and that the handbook be 
distributed in sufficient time and 
quantity to allow for training of staff. 
The Department understands this 
concern and the need to provide such 
materials accurately and on a timely 
basis. No change is being made to this 
section of the final rule. (See 7 CFR 
275.14.)

Quality Control Review Reports
Individual cases. The new 

requirement for State agencies to meet 
monthly disposition standards received 
numerous comments. The proposal was 
for each State agency to dispose of and 
report the findings of 90 percent of all 
cases selected in a given sample month 
within 75 days of the end of the sample 
month, and 100 percent of all cases 
within 95 days of the end of the sample 
month. Several commenters supported 
these timeframes. However, the majority 
of comments, for various reasons, were 
against this provision. The predominant 
reason for opposing this provision was 
that the timeframes proposed by the 
Department were inconsistent with 
timeframes for the AFDC program. The 
AFDC standards require submission of 
90 percent (or all but five cases) of the 
cases selected in the active case sample 
each month within 75 days after the end 
of the sample month. The same standard 
applies to cases selected from the 
negative case sample. AFDC also 
requires that 100 percent of the cases 
selected in the active and negative case 
samples be submitted within 120 days 
after the end of the quarter. Other 
commenters were opposed to this 
section of the regulations because of the 
amount of time needed to select the 
sample or to complete difficult cases 
which involve complex policy 
applications or in which the household 
refuses to cooperate.

The Department agrees that the 
timeframes should be compatible with 
AFDC and is continuing to work with 
the Department of Health and Human 
Services to standardize disposition 
standards for the two programs. 
However, the Department remains 
concerned about the timeliness of QC

data. Many complaints have been 
voiced about the length of time for 
completing quality control reviews and 
for reporting the results timely enough to 
take effective corrective action. The 
Department also wants to avoid the 
current problem of backlogs of quality 
control reviews occurring at the end of 
the reporting period. Therefore, this 
provision remains the same as in the 
proposed rule.

Another new requirement in the 
proposed rule was that if a case has not 
been disposed of within 95 days from 
the end of a given sample month, the 
State agency would be required to 
immediately inform its FNS Regional 
Office of why the case remains pending, 
the progress of the review to date, and 
when the case(s) will be disposed of.
The FNS Regional Office would use this 
information to determine whether the 
State agency has made a good faith 
effort in disposing of a case or whether 
the case would be considered overdue. 
FNS proposed to suspend or disallow a 
percentage of the State agency’s Federal 
administrative funding when cases are 
overdue, depending upon the number of 
overdue cases. The proposal provided 
for a suspension or a disallowable of 
one percent of a State agency’s Federal 
funding for quality control for every one 
percent of its required case reviews 
overdue in a review period. Several 
commenters wanted this provision to set 
out specific criteria for imposing the 
sanction so that sanctions would be 
applied in an equal and predefined 
method. They wanted a definition of 
sufficient justification for pending status 
and a quantification of the number of 
overdue cases. A few State agencies 
commented that meeting the disposition 
standards would not be a problem as 
long as FNS accepts the State agency’s 
explanation about why some cases 
cannot be completed on time and makes 
a quick decision as to whether the State 
agency is making a good faith effort to 
complete the case. The Department 
believes that in order to receive timely 
data it is important to keep the 
disposition standards and impose a 
penalty if they are not met. The 
Department also understands that some 
reviews require more time to do than 
others and allowing the State agency to 
submit progress reports provides the 
flexibility necessary to complete some 
cases. The final rule leaves this 
provision unchanged except that it 
deletes the specification of the one 
percent criteria for invoking a sanction. 
The Department believes that this is too 
rigid a guideline and prefers to allow 
Regional Offices to monitor State
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agency performance in this area and 
take action case by case.

Some comments indicated that there 
is confusion between the disposition 
standard and the completion standard. 
The disposition standard requires that 
90 and 100 percent of selected cases be 
disposed of and reported on within 75 
days and 95 days, respectively, of the 
end of the sample month. After the 95- 
day time period, cases which are not 
adequately justified as incomplete 
because review action is not finished 
are considered in possible sanction 
action. Cases reported not complete for 
cause, such as household failure to 
cooperate, as well as cases reported 
complete and not subject to review, 
would not be considered for such action. 
The case completion standard is 
pertinent only 95 days after the end of 
the entire review period when, in the 
process of adjusting the regressed error 
rate, all cases not complete for any 
reason are tallied and assigned two 
standard deviations. (The completion 
standard is further discussed later in the 
preamble under the paragraph on the 
determination of payment error rates.)

The proposed rules contained a 
provision that State agencies would 
report findings from individual active 
cases by submitting the edited findings 
on the Integrated Review Schedule,
Form FNS-380-1. For negative cases, the 
State agency would submit the edited 
findings on the Negative Quality Control 
Review Schedule, Form FNS-245. The 
State agency would report review 
findings by inputting and editing the 
results of each case in the FNS-supplied 
computer terminal and transmitting the 
data to the host computer. For State 
agencies that do not have FNS-supplied 
terminals, the State agency would 
submit the results of each QC review in 
a format specified by FNS. The final 
rules clarify that the results of negative 
cases are entered into the computer 
which produces a summary and only the 
summary report is sent to FNS. In order 
to meet the 75/95 day disposition 
standards, the reviews must be both 
completed and reported. A few 
commenters said that there are 
problems with timely transmissions of 
data on the FNS terminals. In that 
situation the State agency should 
specify in the report sent to FNS (as 
described in § 275.21(b)(4)) that cases 
are overdue because of data 
transmission problems. The Department 
would point out that it will entertain 
requests for alternate computer 
reporting and use of the FNS-supplied 
terminals which State agencies may 
submit under the waiver provisions in 
§ 272.1(c). In addition, State agencies

may request FNS to change the results 
of a review in circumstances where that 
is justified. For example, FNS would 
consider changing a case where a 
household that had previously refused 
to cooperate subsequently agrees to 
cooperate so that the review can be 
completed.

In order to do Federal validation 
reviews, the proposed regulations would 
have required State agencies to supply 
its Regional Office with individual 
household case records, or copies of the 
pertinent information contained in the 
case records, as well as hard copies of 
individual Forms FNS-380-1 and FNS- 
245. The State agency would provide 
these materials to the FNS Regional 
Office within 10 days of receipt of a 
request. This material can be either 
originals or copies. The final regulations 
clarify that the copies must be legible. 
(See 7 CFR 275.21(b).)

Other reports. The proposal required 
each State agency to report to FNS 
about the monthly progress of sample 
selection and completion (Form FNS- 
248) no later than 95 days after the end 
of the sample month, and to submit a 
summary report of the results of all 
quality control reviews (Form FNS-247) 
no later than 95 days from the end of the 
annual review period. Several 
commenters said that manual reports 
are a duplication of what can be 
generated by the automated system and 
should be eliminated. The Department 
does not intend for State agencies to 
submit duplicate reports. Each State 
agency has the flexibility of submitting 
manually generated reports or utilizing 
the automated system to generate and 
transmit the required information. A 
clarifying phrase about this has been 
added to the final rules. Some State 
agencies commented that the due date 
for Form FNS-245 coincides with the 
due date for reporting the last case for 
the sample month and some time needs 
to be allowed for preparation of the 
report. The 95 day deadline is not the 
last date for working on the case 
reviews. The results must be reported by 
that date. Therefore, it seems reasonable 
to expect the Status of Sample Selection 
and Completion report to be ready at the 
same time. This provision remains the 
same as the proposed rule. (See 7 CFR 
275.21 (c) and (d).)
Federal Monitoring

The proposed rule provided for 
various changes in the way that FNS 
would conduct reviews to determine the 
accuracy of State agencies’ reported 
sample case review findings and 
determine State agency error rates. The 
proposed changes were designed to 
strengthen the Federal validation

process by allowing FNS to direct its 
Regional Office resources where they 
are most needed so that FNS could 
continue meeting its responsibility, 
under the law, for ensuring that State 
agencies’ error rates are accurate for 
purposes of determining liability for 
sanctions and eligibility for enhanced 
funding.

Selectivewalidation. The Department 
solicited comments on a proposal to 
validate State agency error rates 
selectively based on such factors as a 
State agency’s historical performance in 
operating the quality control system. 
Fifteen comments were received, most 
of them from State agencies. Opposition 
to the proposal was general. Most 
commenters objected on the grounds 
that all State agencies should be tested 
similarly with respect to error rate 
determinations and because of the lack 
of defined criteria for selecting error 
rates to validate.

The Department has decided not to 
pursue plans for selective validation at 
this time because of the possible 
inequities in treatment of State agencies 
The Department also has decided that 
selective validation is not timely since 
the quality control system is currently 
shifting to using absolute error rates.

State Agency error rates. The 
proposed rule replaced the provision of 
current regulations governing the 
cumulative allotment error rate with 
separate provisions outlining the content 
of the payment error and underissuance 
error rates. The payment error rate 
would include the value of the 
allotments reported as overissued, 
including overissuances in ineligible 
cases, for those cases included in the 
active case error rate. The 
underissuance error rate would include 
the value of allotments reported as 
underissued for those cases included in 
the active case error rate. In addition, 
the proposed rulemaking reorganized 
the provisions relative to the content of 
the State agency’s active case error, 
payment error, underissuance error, and 
negative case error rates by locating 
them in the section of the Program’s 
regulations which govern the 
determination of a State agency’s 
Program performance. This change 
reflects FNS responsibility for 
generating State agency error rates. The 
one comment on these proposals was 
based on an apparent failure to realize 
that payment error rate and 
underissuance error rate were redefined 
in the interim rule on quality control 
error rate reduction (48 FR 23797, 
published May 27,1983). These new 
definitions are included'in this final rule. 
(See 7 CFR 275.25(c).)
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Validation of State agency error rates. 
The proposed rule contained a number 
of changes in the process of validating 
State agency error rates.

First it provided that FNS would 
validate each State agency’s active case 
error rate, payment error rate, and 
underissuance error rate during each 
annual quality control review period.

Second, it proposed that FNS would 
validate the State agency’s negative 
case error rate only when the State 
agency’s payment and underissuance 
error rates for an annual review period 
would appear to entitle it to an 
increased share of Federal 
administrative funding and its negative 
case error rate is less than the national 
weighted mean negative case error rate 
applicable to the period of such 
enhanced funding. Two comments were 
received on this proposal; neither 
objected to it. As mentioned above in 
the discussion of the error reduction 
rule, this final rule provides that the 
negative case error rate standard is the 
prior year’s national weighted mean 
negative case error rate.

The proposed rule replaced the 
current formula used for determining the 
Federal rereview sample sizes for both 
active and negative cases with separate 
formulas for each type of case. These 
formulas distributed the Federal 
samples among State agencies according 
to their annual sample sizes. Several 
commenters objected to the size of the 
samples especially as a basis for 
regression. The proposed sample sizes 
increase the Federal samples relative to 
the State sample and the Department 
believes that the sizes are adequate and 
is making no change in them in the final 
rule.

The proposed rule also concentrated 
the Federal validation process on desk 
reviews of State agencies’ active sample 
cases supplemented by telephone 
interviews with participants or 
collateral contacts, and field 
investigations to the extent necessary 
for active cases. For negative cases, the 
FNS Regional Office would conduct case 
record'reviews to the extent necessary 
to determine whether the household 
case record contained sufficient 
documentation to justify the State 
agency’s quality control findings about 
the correctness of the agency’s decision 
to deny or terminate a household’s 
participation. Related to these changes, 
the proposed rule provided that FNS 
Regional Offices would return cases to 
the State agency for appropriate action 
on an individual case basis whenever 
the Federal reviewer determined that 
the State agency incorrectly disposed of 
and reported cases as not completed or 
not subject to review. Cases could also

be returned if the Regional Office 
reviewer was unable to determine the 
accuracy of the State agency’s findings 
due to insufficient documentary 
evidence to support the verification 
required by FNS guidelines. The State 
agency would have 30 days to take 
appropriate action and report the 
findings. As with cases not disposed of 
timely, State agencies were required to 
report adequate reasons for each case 
that remained pending after 30 days of 
the date it was returned by the Regional 
Office or have the case be considered 
overdue and subject to fiscal sanctions.

Thirty-four comments were received 
on the proposal about desk reviews and 
the return of cases. Most comments 
opposed the proposal, although a few 
supported it. Concerns fell into several 
major areas: the additional work for 
State agencies which the proposed 
return of cases would cause; the basis 
for Regional Office determination of 
incorrectly disposed and incomplete 
cases; and the impact on error rates of 
State agency correction and completion 
of returned cases. The return of cases to 
State agencies was proposed as a means 
of ensuring compliance with the 
verification and documentation 
standards. Compliance with them would 
mean that most cases in the Federal 
subsample would be correctly and 
completely done. Returned cases would 
likely have few and limited problems. 
Regional Office determinations about 
the correctness and completeness of 
cases would be consistent since their 
basis would be the verification and 
documentation standards and the 
regulations on case disposition. The 
original findings of the State agency 
would not be changed by findings of 
returned cases. Those findings would be 
used to compute the Federal error rates.

Because of the concerns expressed, 
the final rule does not include the 
provision for the return of incorrectly 
disposed of and incorrect cases. State 
agencies are advised, however that, as 
provided in § 276.4, a failure to meet the 
verification and documentation 
standards may be the basis for a 
determination that a State agency’s 
administration of the Food Stamp 
Program is inefficient and ineffective 
and may subject the State agency to 
suspension or disallowance of 
administrative funds.

Lastly, the proposed rule eliminated 
the provision of current regulations 
stating that FNS will assist State 
agencies in completing cases that State 
agencies fail to complete initially. This 
final rule reinstates that provision for 
cases reported not complete because of 
household refusal to cooperate. Because 
of its relation to case disposition,

discussion of this change is in earlier 
paragraphs concerning case disposition. 
(See 7 CFR 275.3(c)).

Determination of Payment Error 
Rates. The proposed rule retains the 
procedure of current Program 
regulations for adjusting the State 
agency’s error rates to account for 
incorrect sample selection. In addition, 
the rule proposes to increase the case 
completion standard from 95 percent to 
100 percent of the minimum required 
sample size, to adjust the State agency’s 
error rates for failure to meet the 100 
percent standard, and to increase the 
penalty for such failure. In order to 
calculate the State agency’s official 
error rates, FNS would adjust the State 
agency’s error rates if it fails to 
complete 100 percent of its minimum 
required sample size by assigning two 
standard deviations of the estimated 
error rates added to the regressed error 
rates,.to those cases not completed. 
Thirty-bne comments were received on 
these changes* most of which objected 
to the 100 percent completion standard 
on the grounds that it is unrealistic and 
the penalty unavoidable. The 
Department believes that the 100 
percent completion standard is the only 
standard which will ensure that State 
agencies make every reasonable attempt 
to complete their samples and so 
minimize any bias which incompleted 
cases cause. Because of the changes 
which this rule makes in what cases 
must now be counted not complete, the 
Department believes that many State 
agencies will complete such a high 
percentage of their required minimum 
sample size that the penalty will cause 
no more of a liability under the error 
reduction provisions than without the 
calculation of the two standard 
deviations. While this may be the 
general situation, some State agencies 
may not achieve a high enough 
completion rate to avoid incurring a 
liability for incomplete cases. The 
Department believes that the increased 
liability in such situations is appropriate 
and necessary as an incentive and to 
reflect the possible errors in those cases. 
This will mean that all State agencies 
have, in effect, the same completion 
standards. The final rule contains the 
provisions as proposed relative to 
determining error rates with the 
exception of the elimination of some 
words relating to selective validation. 
(See 7 CFR 275.25(e)(6).

Implementation

The provisions of this rule are 
effective beginning with the start of 
Fiscal Year 1984, with the following two 
exceptions.
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First, all cases sampled for the six 
months October 1983 through March 
1984 are due 95 days after March 31,
1984. The disposition standards for 
sampled cases specified in § 275.21 are 
effective for April 1984 and later sample 
cases. This should allow State agencies 
sufficient time to adjust their sample 
selection, case assignment, and related 
procedures in order to meet the new 
timeliness standards.

Second, no later than October 1,1984, 
all State agencies must have revised 
their sample frames for active and 
negative cases. This should allow State 
agencies sufficient time to develop and 
obtain approval for changes in their 
sampling plans. (See 7 CFR 275.11(a) and 
275.11(e).)

One area of the rule must be 
implemented as of the beginning of 
Fiscal Year 1984 is the disposition of 
active and negative case reviews with 
respect to being complete, not complete, 
or not subject to review (7 CFR 275.12(g) 
and 275.12(e)). These provisions are 
required for all cases for all State - 
agencies and may require some 
reworking of some completed cases. In 
most instances State agencies should be 
able to accomplish this work with the 
material in the quality control case file, 
with some telephone contact, or with a 
modest amount of actual field 
investigation. This work should result in 
more completed cases and so be to the 
advantage of the State agency.

Finally, State agencies should note 
that the new provisions for sample sizes 
and completion standards are effective 
as of the beginning of Fiscal Year 1984. 
This will prevent any conflict between 
the regulations and waivers granted to 
some State agencies to reduce their 
sample sizes according to the provisions 
of the proposed rule. It also allows State 
agencies which now want to adjust their 
sample sizes to dp so without delay.
This will help those State agencies take 
advantage of as much of the resulting 
savings as possible. (See 7 CFR 275.11(b) 
and (d).)
Correction

The definition of State in § 271.2 is 
incorrect. The phrase “or as a wholesale 
food concern” actually belongs with the 
definition of staple food and was 
inadvertently added to the definition of 
State by the April 19,1983, rule entitled 
“Food Stamp Program: Termination of 
the Food Stamp Program in the 
Commonwealth of Puerto Rico” (48 FR 
16832). The phrase is being removed by 
this action.

Note.—The following paragraphs in 7 CFR 
which had been amended or revised in 
accordance with the May 27 interim rules 
have not changed and are adopted as final in

the form originally set forth in the interim 
rules:

271.2 definitions of payment error rate, 
review period, and underissuance error rate 
§ 275.25(d)(2), (d)(3), (d)(4)(h), (d)(5)(i)(c). E, 
and (F), and (d)(5)(h); and § 277.4(b)(5), (b)(6), 
(b)(7), and (b)(8).

For the convenience of the reader, 
these unchanged paragraphs (except the 
paragraph that sets forth the 
implementation schedule of the 
proposed rules) are printed below with 
paragraphs from the interim rule which 
are being amended or revised by this 
final action and with paragraphs from 
the July 29 proposed rule which are 
being finalized by this action.

List of Subjects
7 CFR Part 271

Administratative practice and 
procedure, Food stamps, Grant 
programs-social programs.

7 CFR Part 272

Alaska, Civil rights, Food stamps, 
Grant programs-social programs, 
Reporting and recordkeeping 
requirements.

7 CFR Part 273-

Administrative practice and 
procedure, Aliens, Claims, Food stamps, 
Fraud, Grant programs-social programs, 
Penalties, Reporting and recordkeeping 
requirements, Social security, Students.

7 CFR Part 275

Administrative practice and 
procedure, Food stamps, Reporting and 
recordkeeping requirements.

7 CFR Part 277

Food stamps, Government procedure, 
Grant programs—social programs, 
Investigations, Records, Reporting and 
recordkeeping requirements.

Therefore, 7 CFR Parts 271, 272, 273, 
275, and 277 are being amended as 
follows:

P A R T  271— G E N E R A L  IN F O R M A T IO N  
A N D  D E F IN IT IO N S

1. In § 271.2, the definition of “State” 
is amended by removing the phrase “or 
as a wholesale food concern” from the 
end of that definition.

2. In § 271.2, the definition of 
“cumulative allotment error rate” and 
“administrative deficiencies” are 
removed: the definitions of “active 
case,” “negative case,” and “review 
period" are revised; and the definitions 
of “payment error rate,” and 
“underissuance error rate” are adopted 
as final. They read as follows:

§271.2 Definitions.

“Active case” means a household 
which was certified prior to, or during, 
the sample month and issued food 
stamp benefits for the sample month. 
* * * * *

“Negative case” means a household 
which was denied certification or whose 
food stamp benefits were terminated 
effective for the sample month. 
* * * * *

“Payment error rate” means the sum 
of the allotments issued to eligible 
households to which they were not 
entitled and the allotments issued to 
ineligible households, expressed as a 
percentage of all allotments issued to 
/complete active sample cases excluding 
those cases processed by SSA personnel 
or participating in certain demonstration 
projects designated by FNS. 
* * * * *

“Review period” means the 12-month 
period from October 1 of each calendar 
year through September 30 of the 
following calendar year. 
* * * * *

"Underissuance error rate” means an 
estimate of the proportion of allotments 
to which eligible households were 
entitled but did not receive, expressed 
as a percentage of all allotments issued 
to active sample cases. 
* * * * *

P A R T  272— R E Q U IR E M E N T S  F O R  
P A R T IC IP A T IN G  S T A T E  A G E N C IE S

3. In § 272.1, a new paragraphg (68) is 
added to read as follows:

§ 272.1 General terms and conditions. 
* * * * *

(g) Implementation. * * *
(68) Amendment 260. (i) The quality 

control review provisions contained in 
Amendment 260 are effective starting 
with the beginning of Fiscal Year 1984, 
except as provided in the following 
sentences. All cases sampled for the six 
months October 1983 through March 
1984 shall be disposed of and reported 
within 95 days of March 31,1984. Cases 
sampled for April 1984 and for months 
thereafter shall be disposed of and 
reported according to § 275.21. For 
example, 90 percent of April cases are 
due within 75 days of April 30, and 100 
percent are due within 95 days of that 
date. The structure of sample frames 
specified in § 275.11(e) must be 
implemented no later than the sample 
month of October 1984.

(ii) Starting with the October 1983 
sample month, cases must be 
determined complete, not complete, or 
not subject to review according to
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§§ 275.12(g) and 275.13(e). As of the 
beginning of Fiscal Year 1984 the sample 
sizes stated in § 275.11(b) and related 
sampling plan requirements are 
effective, and State agencies are 
required to meet the completion 
standard stated in § 275.11(d). State 
agencies currently sampling at the levels 
provided in § 275.11(b)(l)(iii) must 
submit to their respective FNS Regional 
Offices the reliability statement required 
by § 275.11(a)(2) within 30 days of the 
publication of this rule, or no later than 
the second month after publication of 
this rule begin sampling at the levels 
specified in § 275.11(b)(l)(ii).

4. In § 272.2, the seventh sentence of 
paragraph (a)(2) is revised; paragraphs 
(d)(l)(i) and (ii) are redesignated as 
paragraphs (d)(l)(ii) and (iii), 
respectively, and a n6w paragraph 
(d)(l)(i) is added; and paragraphs (e)(4) 
through (6) are redesignated as 
paragraphs (e)(5) through (7), 
respectively, and a new paragraph (e)(4) 
is added. The revision and additions 
read as follows:

§ 272.2 Plan of operation.

(a) General Purpose and Content.
*  *  *

(2) Content * * * The Plan’s 
attachments include the Quality Control 
Sample plan, the Disaster Plan 
(currently reserved), and the optional 
Nutrition Education Plan. * * *
* * * * *

(d) Planning Documents. (1) * * *
(i) Quality Control Sampling Plan as

required by § 275.11 (a)(4);
*  *  *  *  *

(e) Submittal Requirements. * * *
(4) The Quality Control Sampling Plan 

shall be signed by the head of the State 
agency and submitted to FNS prior to 
implementation as follows:

(i) According to the timeframes 
specified in paragraph (e)(4)(ii) of this 
section, prior to each annual review 
period each State agency shall submit 
any changes in their sampling plan for 
FNS approval or submit a statement that 
there are no such changes. These 
submittals shall include the statement 
required by § 275.11(a)(2), if appropriate. 
The Quality Control Sampling Planin 
effect for each State agency as of me 
beginning of Fiscal Year 1984 shall be 
considered submitted and approved for 
purposes of this section, provided that 
the State agency has obtained prior FNS 
approval of its sampling plan.

(ii) Initial submissions of and major 
changes to sampling plans and changes 
in sampling plans resulting from general 
changes in procedure shall be submitted 
to FNS for approval at least 60 days 
prior to implementation. Minor changes

to approved sampling plans shall be 
submitted at least 30 days prior to 
implementation.
* * * * *

PART 273— CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS

,5. In § 273.2, the text after the title of 
paragraph (d) is redesignated as 
paragraph (d)(1), the last two sentences 
of newly-designated paragraph (d)(1) 
are revised, and a new paragraph (d)(2) 
is added. The revisions and additions 
read as follows:

§ 273.2 Application processing.
* * * * ' *

(d) Household cooperation. (1) * * * 
The household shall also be determined 
ineligible if it refuses to cooperate in 
any subsequent review of its eligibility, 
including reviews generated by reported 
changes and applications for 
recertification. Once denied or 
terminated for refusal to cooperate, the 
household may reapply but shall not be 
determined eligible until it cooperates 
with the State agency.

(2) In addition, the household shall be 
determined ineligible if it refuses to 
cooperate in any subsequent review of 
its eligibility as a part of a quality 
control review. If a household is 
terminated for refusal to cooperate with 
a quality control reviewer, in 
accordance with § 275.12(g)(l)(ii), the 
household may reapply but shall not be 
determined eligible until it cooperates 
with the quality control reviewer. If a 
household reapplies after 95 days from 
the end oLthe annual review period, the 
household shall not be determined 
ineligible for its refusal to cooperate 
with a quality control reviewer during 
the completed review period, but must 
provide verification of all eligibility 
requirements prior to being determined 
eligible.
* * * * *

PART 275— PERFORMANCE 
REPORTING SYSTEM

6. In § 275.3, paragraph (c) is revised 
to read as follows:

§ 275.3 Federal monitoring. 
* * * * *

(c) Validation of State Agency Error 
Rates. FNS shall validate each State 
agency’s active case error rate, payment 
error rate, and underissuance error rate, 
as described in § 275.25(c), during each 
annual quality control review period. 
FNS shall validate the State agency’s 
negative case error rate, as described in 
§ 275.25(c), only when the State agency’s 
payment and underissuance error rates 
for an annual review period appear to

entitle it to an increased share of 
Federal administrative funding for that 
period as outlined in § 277.4(b) (2), (5),
(6), or (7), 'and its negative case error 
rate for that period is less than the 
national weighted mean negative case 
error rate applicable to the period of 
enhanced funding. Any deficiencies 
detected in a State agency’s QC system 
shall be included in the State agency’s 
corrective action plan. The findings of 
validation reviews shall be used as 
outlined in § 275.25(e)(6).

(1) Active case error rate. The 
validation review of each State agency’s 
active case error rate shall consist of the 
following actions:

(i) FNS wifi select a subsample of a 
State agency’s completed active cases. 
The Federal review sample for 
completed active cases is determined 
as follows:

State annual active case 
sample size Federal annual sample size

n-400.
300-1,199.............................. n =150 +0 .2 77 (N-300). 

n=150

(A) In the above formula, n is the 
minimum number of Federal review 
sample cases which must be selected 
when conducting a validation review.

(B) In the above formula, N is the 
State agency’s minimum active case 
sample size as determined in 
•accordance with § 275.11(b)(1).

(ii) FNS Regional Offices will conduct 
case record reviews to the extent 
necessary to determine the accuracy of 
the State agency’s findings using the 
household’s certification records and the 
State agency’s QC records as the basis 
of determination. The FNS Regional 
Office may choose to verify any aspects 
of a State agency’s QC findings through 
telephone interviews with participants 
or collateral contacts. In addition, the 
FNS Regional Office may choose to 
conduct field investigations to the extent 
necessary.

(iii) FNS Regional Offices will assist 
State agencies in completing active 
cases reported as not complete due to 
household refusal to cooperate.

(iv) FNS will also review the State 
agency’s sampling procedures, . 
estimation procedures, and the State 
agency’s system for data management to 
ensure compliance with § 275.11 and
§ 275.12.

(v) FNS validation reviews of the 
State agency's active sample cases will 
be conducted on an ongoing basis as the 
State agency reports the findings for 
individual cases and supplies the 
necessary case records. FNS will begin 
the remainder of each State agency’s
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validation review as soon as possible 
after the State agency has supplied the 
necessary information regarding its 
sample and review activity.

(2) Payment error rate. The validation 
review of each State agency’s payment 
error rate shall occur as a result of the 
Federal validation of the State agency’s 
active case error rate as outlined in 
paragraph (c)(1) of this section.

(3) Underissuance error rate. The 
validation review of each State agency’s 
underissuance error rate shall occur as a 
result of the Federal validation of the 
State agency’s active case error rate as 
outlined in paragraph (c)(1) of this 
section.

(4) Negative case error rate. The 
validation review of each State agency’s 
negative case error rate shall consist of 
the following actions:

(i) FNS will select a subsample of a 
State agency’s completed negative 
cases. The Federal review sample for 
completed negative cases is determined 
as follows:

State annual negative case 
sample size Federal annual sample size

n—160.
150-799................................. n = 75  +  0.130 (N-150). 

n =75.

(A) In the above formula, n is the 
minimum number of Federal review 
sample cases which must be selected 
when conducting a validation review.

(B) In the above formula, N is the 
State agency’s minimum negative case 
sample size as determined in 
accordance with § 275.11(b)(2).

(ii) J?NS Regional Offices will conduct 
case record reviews to the extent 
necessary to determine whether the 
household case record contained 
sufficient documentation to justify the 
State agency’s QC findings of the 
correctness of the State agency’s 
decision to deny or terminate ¡a 
household’s participation.

(iii) FNS will also review each State 
agency’s negative case sampling and 
review procedures against the 
provisions of §§ 275.11 and 275.13.

(iv) FNS will begin each State 
agency’s negative sample case 
validation review as soon as possible 
after the State agency has supplied the 
necessary information, including case 
records and information regarding its 
sample and review activity.

(5) Arbitration. Each FNS Regional 
Office will appoint an individual to 
arbitrate disputes between the State 
agency and the FNS Regional Office 
concerning individual case findings and 
the appropriateness of actions taken to 
dispose of individual cases on a case- 
by-case basis. This individual will not

be directly involved in the validation 
effort and will accept questions of 
certification policy only upon written 
request by the State agency.
* , * * * *

7. In § 275.4, paragraph (c) is revised 
to read as follows:

§ 275.4 Record retention.
*  ★  It  it it

(c) QG review records consist of 
Forms FNS-380, Worksheet for 
Integrated AFDC, Food Stamps and 
Medicaid Quality Control Reviews, 
FNS-380-1, Integrated Review Schedule, 
FNS-245, Negative Quality Control 
Review Schedule, and Form FNS-248, 
Status of Sample Cases in Reporting 
Month and Period: other materials 
supporting the review decision; sample 
lists; sampling frames; tabulation sheets; 
and reports of the results of all quality 
control reviews during each review 
period.

8. In § 275.10, the fourth, fifth, and 
sixth sentences of paragraph (a) are 
revised; and paragraph (b) is revised. 
The revisions read as follows:

§ 275.10 Scope and purpose.

(a) * * * Reviews of negative cases 
shall be conducted to determine whether 
the State agency’s decision to deny or 
terminate the household, as of the 
review date, was correct. Quality 
control reviews measure the validity of 
food stamp cases at a given time (the 
review date) by reviewing against the 
Food Stamp Program standards 
established in the Food Stamp Act and 
the Regulations, taking into account any 
FNS authorized waivers to deviate from 
specific regulatory provisions. FNS and 
the State agency shall analyze findings 
of the reviews to determine the 
incidence and dollar amounts of errors, 
which will determine the State agency’s 
liability for payment errors and 
eligibility for enhanced funding in 
accordance with the Food Stamp Act of 
1977, as amended, and to plan corrective 
action to reduce excessive levels of 
errors for any State agency with 
combined payment error and 
underissuance error rates of 5 percent or 
more.

(b) The objectives of quality control 
reviews are to provide:

(1) A systematic method of measuring 
the validity of the food stamp caseload;

(2) A basis for determining error rates;
(3) A timely continuous flow of 

information on which to base corrective 
action at all levels of administration; 
and

(4) A basis for establishing State 
agency liability for errors that exceed

/  Rules and Regulations

the National standard and State agency 
eligibility for enhanced funding.
★  h  ★  h  it

9. Section 275.11 is revised to read as 
follows:

§275.11 Sampling.

(a) Sampling plan. Each State agency 
shall develop a quality control sampling 
plan which demonstrates the integrity of 
its sampling procedures.

(1) Content. The sampling plan shall 
include a complete description of the 
frame, the method of sample selection, 
and methods for estimating 
characteristics of the population and 
their sampling errors. The description of 
the sample frames shall include: source, 
availability, accuracy, completeness, 
components, location, form, frequency of 
updates, deletion of cases not subject to 
review, and structure. The description of 
the methods of sample selection shall 
include procedures for: estimating 
caseload size, overpull, computation of 
sampling intervals and random starts (if 
any), stratification or clustering (if any), 
identifying sample cases, correcting 
over-or undersampling, and monitoring 
sample selection and assignment. A time 
schedule for each step in the sampling 
procedures shall be included. If 
appropriate, the sampling plan shall 
include a description of its relationship, 
to other Federally-mandated quality 
control samples (e.g., Aid to Families 
with Dependent Children or Medicaid).

(2) Criteria. All sampling plans shall:
(i) Conform to principles of 

probability sampling;
(ii) Document methods for estimating 

characteristics of the population and 
their sampling errors;

(iii) Contain population estimates with 
the same or better precision as would be 
obtained by a simple random sample of 
the size specified in paragraphs (b)(1) 
and (b)(2) of this section;

(iv) Describe all weighting procedures 
and their effects on data analysis and 
reporting requirements;

(v) Provide for the maintenance of the 
current effort in other phases of the 
quality control process (e.g., case  
reviews, statistical reports, and data 
analysts);

(vi) Specify and explain the basis for 
the sample sizes chosen by the State 
agency;

(vii) Specify and explain the basis for 
the approximate number of sample 
cases to be selected each month if othei 
than one-twelfth of the active and 
negative sample sizes; and

(viii) If the State agency has chosen 
an active sample size as specified in 
paragraph (b)(l)(iii) of this section, 
include a statement that, whether or nc
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the sample size is increased to reflect an 
increase in participation as discussed in 
paragraph (b)(3) of this section, the State 
agency will not use the size of the 
sample chosen as a basis for challenging 
the resulting error rates.

(3) Design. FNS generally recommends 
a systematic sample design for both 
active and negative samples because of 
its relative ease to administer, its 
validity, and because it yields a sample 
proportional to variations in the 
caseload over the course of the annual 
review period. (To obtain a systematic 
sample, a State agency would select 
every kth case after a random start 
between 1 and k. The value of k is 
dependent upon the estimated size of 
the universe and the sample size.) A 
State agency may, however, develop an 
alternative sampling design better suited 
for its particular situation.

(4) FNS review and approval. The 
State agency shall submit its sampling 
plan to FNS for approval as a part of its 
State Plan of Operation in accordance 
with § 272.2(e)(4). In addition, all 
sampling procedures used by the State 
agency, including frame composition, 
construction, and content shall be fully 
documented and available for review by 
FNS.
(Approved by the Office of Management and 
Budget under control number 0584-0303.)

(b) Sample size. There are two 
samples for the food stamp quality 
control review process, an active case 
sample and a negative case sample. The 
size of both these samples is based on 
the State agency’s average monthly 
caseload during the annual review 
period. Costs associated with a State 
agency's sample sizes are reimbursable 
as specified in § 277.4.

(1) Active cases, (i) All active cases 
shall be selected in accordance with 
standard procedures, and the review 
findings shall be included in the 
calculation of the State agency’s 
payment error and underissuance error 
rates.

(ii) Unless a State agency chooses to 
select and review a number of active 
cases determined by the formulas 
provided in paragraph (b)(l)(iii) of this 
section and has included in its sampling 
plan the reliability certification required 
by paragraph (a)(2)(viii) of this section, 
the minimum number of active cases to 
be selected and reviewed by a State 
agency during each annual review 
period shall be determined as follows:

Average monthly active 
households Required annual sample size

n—2400.
16^000 to 59,000.................... n = 300+0.042iN-10,000).

Average monthly active 
households Required annual sample size

Under 10,000.......................... n=300.

(iii) A State agency which includes in 
its sampling plan the statement required 
by paragraph (a)(2)(viii) of this section 
may determine the minimum number of 
active cases to be selected and 
reviewed during each annual review
period as follows:

Average monthly active 
households Required annual sample size

n=1200.
10,000 to 59,999..................... n=300+0.018 (N-10,000). 

n=300.

(iv) In the formulas in paragraphs
(b)(l)(ii) and (iii) of this section n is the 
required active case sample size. This is 
the minimum number of active cases 
subject to review which must be 
selected each review period. Also in the 
formulas, n is the anticipated average 
monthly participating caseload subject 
to quality control review (i.e., 
households which are included in the 
active universe defined in paragraph 
(e)(1) of this section) during the annual 
review period.

(2) Negative cases. The minimum 
number of negative cases to be selected 
and reviewed during each annual 
review period shall be determined as 
follows:

Average monthly negative 
households Required annual sample size

n -8 00 .
500 to 4,999............................ n =150+0.144 (N-500). 

n=150.

(i) In the above formula, n is the 
required negative sample size. This is 
the minimum number of negative cases 
subject to review which must be 
selected each review period.

(ii) In the above formula, n is the 
anticipated average monthly number of 
negative cases which are subject to 
quality control review (i.e., households 
which are part of the negative universe 
defined in paragraph (e)(2) of this 
section) during the annual review 
period.

(3) Unanticipated changes. Since the 
average monthly caseloads (both active 
and negative) must be estimated at the 
beginning of each annual review period, 
unanticipated changes can result in the 
need for adjustments to the sample size. 
Recognizing the difficulty of forecasting 
caseloads, State agencies will not be 
penalized if the actual caseload during a 
review period is less than 20 percent 
larger than the estimated caseload used 
to determine sample size. If the actual

caseload is more than 20 percent larger 
than the estimated caseload, the larger 
sample size appropriate for the actual 
caseload will be used in computing the 
sample completion rate.

(4) Alternative designs. The active 
and negative sample size determinations 
assume that State agencies will use a 
systematic or simple random sample 
design. State agencies able to obtain 
results of equivalent reliability with 
smaller samples and appropriate design 
may use an alternative design with FNS 
approval. To receive FNS approval, 
proposals for alternative designs must 
provide population estimates with 
equivalent or better precision than 
would be obtained had the State agency 
reviewed simple random samples of the 
sizes specified by paragraphs (b)(1) and
(b)(2) of this section.

(c) Sample selection. The selection of 
cases for quality control review shall be 
made separately for active and negative 
cases each month during the annual 
review period. Each month each State 
agency shall select for review 
approximately one-twelfth of its 
required sample, unless FNS has 
approved other numbers of cases 
specified in the sampling plan.

(1) Substitutions. ' Once a household 
has been identified for inclusion in the 
sample by a predesigned sampling 
procedure, substitutions are not 
acceptable. An active case must be 
reviewed each time it is selected for the 
sample. If a household is selected more 
than once for the negative sample as the 
result of separate and distinct instances 
of denial or termination, it shall be 
reviewed each time.

(2) Corrections. Excessive
undersampling must be corrected during 
the annual review period. Excessive 
oversampling may be corrected at the 
State agency’s option. Cases which are « 
dropped to compensate for 
oversampling shall be reported as not 
subject to review. Because corrections 
must not bias the sample results, cases ! 
which are dropped to compensate for j 
oversampling must comprise a random ! 
subsample of all cases selected 
(including those completed, not H
completed, and not subject to review), <j 
Cases which are added to the sample to j 
compensate for undersampling must be ! 
randomly selected from the entire frame j 
in accordance with the procedures 
specified in paragraphs (b), (c)(1), and j 
(e) of this section. All sample 
adjustments must be fully documented | 
and available for review by FNS.

(d) Required sample size. A State 
agency’s required sample size is the 
larger of either the number of cases 
selected which are subject to review or
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the number of cases chosen for selection 
and review according to paragraph (b) 
of this section.

(e) Sample frame. The State agency 
shall select cases for quality control 
review from a sample frame. The choice 
of a sampling frame shall depend upon 
the criteria of timeliness, completeness, 
accuracy, and administrative burden. 
Complete coverage of the sample 
universes, as defined in paragraph (f) of 
this section, must be assured so that 
every household subject to quality 
control review has an equal or known 
chance of being selected in the sample. 
Since the food stamp quality control 
review process requires an active and 
negative sample, two corresponding 
sample frames are also required.

(1) Active cases. The frame for active 
cases shall list all households which 
were: (i) certified prior to, or during, the 
sample month; and (ii) issued benefits 
for the sample month, except for those 
households excluded from the universe 
in paragraph (f)(1) of this section. State 
agencies may elect to use either a list of 
certified eligible households or a list of 
households issued an allotment. If the 
State agency uses a list of certified 
eligible households, those households 
which are issued benefits for the sample 
month after the frame has been 
compiled shall be included in a 
supplemental list. If the State agency 
uses an issuance list, the State agency 
shall ensure that the list includes those 
households which do not actually 
receive an allotment because the entire 
amount is recovered for repayment of an 
overissuance in accordance with the 
allotment reduction procedures in
§ 273.18.

(2) Negative cases. The frame for 
negative cases shall list all households 
whose application for food stamps was 
denied or whose certification was 
terminated effective for the sample 
month except those excluded from the 
universe in paragraph (f)(2) of this 
section.

(3) Unwanted cases. A frame may 
include cases for which information is 
not desired (e.g., households which have 
been certified but did not actually 
participate during the sample month). 
When such cases cannot be eliminated 
from the frame beforehand and are 
selected for ■» sample, they must be 
accounted for and reported as being not 
subject to review in accordance with the 
provisions in § § 275.12(g) and 275.13(e).

(f) Sample universe. The State agency 
shall ensure that its active and negative 
case frames accurately reflect their 
sample universes. There are two sample 
universes for the food stamp quality 
control review process, an active case 
universe and a negative case universe.

The exceptions noted below for both 
universes are households not usually 
amenable to quality control review.

(1) Active cases. The universe for 
active cases shall include all households 
certified prior to, or during, the sample 
month and receiving food stamps for the 
sample month, except for the following:

(1) A household in which all the 
members had died or had moved out of 
the State before the review could be 
undertaken or completed;

(ii) A household receiving food stamps 
under a disaster certification authorized 
by FNS;

(iii) A household which is under 
investigation for intentional Program 
violation, including a household with a 
pending administrative disqualification 
hearing;

(iv) A household appealing an adverse 
action when the review date falls within 
the time period covered by continued 
participation pending the hearing; or

(v) A household receiving restored 
benefits in accordance with § 273.17 but 
not participating based upon an 
approved application. Other households 
excluded from the active case universe 
during the review process are identified 
in § 275.12(g).

(2) Negative cases. The universe for 
negative cases shall include all 
households whose application for food 
stamps was denied or whose 
certification was terminated effective 
for the sample month except the 
following:

(i) A household which had its case 
closed due to expiration of the 
certification period;

(ii) A household which withdrew an 
application prior to the agency’s 
determination;

(iii) A household which is under 
investigation for intentional Program 
violation;

(iv) A household in which all 
members had died or had moved out of 
State at the time of the review (except 
those negative cases in which the 
reason for denial or termination is that 
all household members died or moved 
out of State). Other households excluded 
from the negative case universe during 
the review process are identified in
§ 275.13(e). The negative case universe 
shall not include negative actions taken 
against the household which do not 
result in the household actually being 
denied or terminated.

(g) Demonstration projects/SSA 
processing. Households correctly 
classified for participation under the 
rules of an FNS-authorized 
demonstration project which FNS 
determines to significantly modify the 
rules for determining households' 
eligibility or allotment level, and

households participating based upon an 
application processed by Social Security 
Administration personnel shall be 
included in the selection and review 
process. They shall be included in the 
universe for calculating sample sizes 
and included in the sample frames for 
sample selection as specified in 
paragraphs (b) through (e) of this 
section. In addition, they shall be 
included in the quality control review 
reports as specified in § 275.21(e) and 
included in the calculation of a State 
agency’s completion rate as specified in 
§ 275.25(e)(6). However, all results of 
reviews of active and negative 
demonstration project/SSA processed 
cases shall be excluded from the 
determination of State agencies’ active 
and negative case error rates, payment 
error rates, and underissuance error 
rates as described in § 275.25(c). The 
review of these cases shall be conducted 
in accordance with the provisions 
specified in §§ 275.12(h) and 275.13(f).

10. Section 275.12 is revised to read as 
follows:

§ 275.12 Review of ective cases.

(a) General. A sample of households 
which were certified prior to, or during, 
the sample month and issued food 
stamp benefits for the sample month 
shall be selected for quality control 
review. These active cases shall be 
reviewed to determine if the household 
is eligible and, if eligible, whether the 
household is receiving the correct 
allotment. The determination of a 
household’s eligibility shall be based on 
an examination and verification of all 
elements of eligibility (i.e., basic 
program requirements, resources, 
income, and deductions). The elements 
of eligibility are specified in § § 273.1 
and 273.3 through 273.9. The verified 
circumstances and the resulting benefit 
level determined by the quality control 
review shall be compared to the benefits 
authorized by the State agency as of the 
review date. When changes in 
household circumstances occur, the 
reviewer shall determine whether the 
changes were reported by the 
participant and handled by the agency 
in accordance with the rules set forth in 
§§ 273.12, 273.13 and 273.21, as 
appropriate. For active cases, the review 
date shall always fall within the sample 
month, either the first day of a calendar 
or fiscal month or the day of 
certification, whichever is later. The 
review of active cases shall include: a 
household case record review; a field 
investigation, except as provided in 
paragraph (b) of this section; the 
identification of any variances; an error
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analysis; and the reporting of review 
findings

(b) Household case record review.
The reviewer shall examine the 
household case record to identify the 
specific facts relating to the household’s 
eligibility and basis of issuance. If the 
reviewer is unable to locate the 
household case record, the reviewer 
shall identify as many of the pertinent 
facts as possible from the household 
issuance record. The case record review 
shall include all information applicable 
to the case as of the review month, 
including the application and worksheet 
in effect as of the review date. 
Documentation contained in the case 
record can be used as verification if it is 
not subject to change and applies to the 
sample month. If during the case record 
review the reviewer can determine and 
verify the household’s ineligibility the 
review can be terminated at that point, 
provided that if the determination is 
based on information not obtained from 
the household then the correctness of 
that information must be confirmed as 
provided in paragraph (c)(2) of this 
section. The reviewer shall utilize 
information obtained through the case 
record review to complete column (2) of 
the Integrated Worksheet, Form FNS- 
380, and to tentatively plan the content 
of the field investigation.

(c) Field investigation. A full field 
investigation shall be conducted for all 
active cases selected in the sample 
month except as provided in paragraph
(b) of this section. If during the field 
investigation the reviewer determines 
and verfies the household’s ineligibility, 
the review can be terminated at that 
point, provided that if the determination 
is based on information not obtained 
from the household then the correctness 
of that information must be confirmed 
as provided in paragraph (c)(2) of this 
section. In Alaska an exception to this 
requirement can be made in those 
isolated areas not reachable by 
regularly scheduled commercial air 
service, automobile, or other public 
transportation provided one fully 
documented attempt to contact the 
household has been made. Such cases 
may be completed through casefile 
review and collateral contact. The field 
investigation will include interviews 
with the head of household, spouse, or 
authorized representative; contact with 
collateral sources of information; and 
any other materials and activity 
pertinent to the review of the case. The 
scope of the review shall not extend 
beyond the examination of household 
circumstances which directly relate to 
the determination of household^ 
eligibility and basis of issuance status.

The reviewer shall utilize information 
obtained through the field investigation 
to complete column (3) of the Integrated 
Worksheet, Form FNS-380.

(1) Personal interviews. Personal 
interviews shall be conducted in a 
manner that respects the rights, privacy, 
and dignity of the participants. Prior to 
making a home visit, the reviewer shall 
notify the household that it has been 
selected, as part of an ongoing review 
process, for review by quality control 
and that a home visit will be made in 
the future. The method of notifying the 
household and the specificity of the 
notification shall be determined by the 
State agency, in accordance with 
applicable State and Federal laws. Most 
interviews will be held in the home; 
however, interviews can be held 
elsewhere when circumstances warrant. 
Under no circumstances shall the 
interview with the household be 
conducted by phone, except in Alaska 
when an exception to the field 
investigation is made in accordance 
with this section. During the interview 
with the participant, the reviewer shall:

(1) Explore with the head of the 
household, spouse, authorized 
representative, or any other responsible 
household member, household 
circumstances as they affect each factor 
of eligibility and basis of issuance;

(ii) Establish the composition of the 
household;

(iii) Review the documentary evidence 
in the household’s possession and 
secure information about collateral 
sources of verification; and

(iv) Elicit from the participant names 
of collateral contacts. The reviewer 
shall use, but not be limited to, these 
designated collateral contacts. If 
required by the State, the reviewer shall 
obtain consent from the head of the 
household to secure collateral 
information. If the participant refuses to 
sign the release of information form, the 
reviewer shall explain fully the 
consequences of this refusal to 
cooperate (as contained in paragraph
(g)(1)(h) of this section), and continue 
the review to the fullest extent possible.

(2) Collateral contacts. The reviewer 
shall obtain verification from collateral 
contacts in all instances when adequate 
documentation was not available from 
the participant. This second party 
verfication shall cover each element of 
eligibility as it affects the household’s 
eligibility and coupon allotment. The 
reviewer shall make every effort to use 
the most reliable second party 
verfication available (for example, 
banks, payroll listings, etc.), in 
accordance with FNS guidelines, and 
shall thoroughly document all

verfication obtained. If any information 
obtained by the QC reviewer differs 
from that given by the participant, then 
the reviewer shall resolve the 
differences to determine which 
information is correct before an error 
determination is made. The manner in 
which the conflicting information is 
resolved shall include recontacting the 
participant unless the participant cannot 
be reached. When resolving conflicting 
information reviewers shall use their 
best judgement based on the most 
reliable data available and shall 
document how the differences were 
resolved.

(d) Variance identification. The 
reviewer shall identify any element of a 
basic program requirement or the basis 
of issuance which varies (i.e., 
information from review findings which 
indicates that policy was applied 
incorrectly and/or information verified 
as of the review date that differs from 
that used at the most recent certification 
action). For each element that varies, the 
reviewer shall determine whether the 
variance was State agency or 
participant caused. The results of these 
determinations shall be coded and 
recorded in column (5) of the Integrated 
Worksheet, Form FNS-380.

(1) Variances included in error 
analysis. Except for those variances in 
an element resulting from one of the 
situations described in paragraph (d)(2) 
of this section, any variance involving 
an element of eligibility or basis of 
issuance shall be included in the error 
analysis. Such variances shall include 
but not be limited to those resulting from 
a State agency’s failure to take the 
disqualification action related to SSN’s 
specified in § 273.6(c), and related to 
work requirements, specified in
§ 273.7(g).

(2) Variances excluded from error 
analysis. The following variances shall 
be excluded from the determination of a 
household’s eligibility nnd basis of 
issuance for the sample month:

(i) Any variance resulting from the 
nonverified portion of a household’s 
gross nonexempt income where there is 
conclusive documentation (a listing of 
what attempts were made to verify and 
why they were unsuccessful) that such 
income could not be verified at the time 
of certification because the source of 
income would not cooperate in 
providing verification and no other 
sources of verification were available. If 
there is no conclusive documentation as 
explained above, then the reviewer shall 
not exclude any resulting variance from 
the error determination. This follows 
certification policy outlined in 
§ 273.2(f) (l)(i).
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(ii) Any variance in cases certified 
under expedited certification procedures 
resulting from postponed verification of 
an element of eligibility as allowed 
under § 273.2(i)(4)(i). Verification of 
gross income, deductions, resources, 
household composition, alien status, or 
tax dependency may be postponed for 
cases eligible for expedited certification. 
However, if a case certified under 
expedited procedures contains a 
variance as a result of a residency 
deficiency, a mistake in the basis of 
issuance computation, a mistake in 
participant identification, or incorrect 
expedited income accounting, the 
variance shall be included in the error 
determination. This exclusion shall only 
apply to those cases which are selected 
for QC review in the first month of 
participation under expedited 
certification.

(iii) Any variance subsequent to 
certification in an element of eligibility 
or basis of issuance which was not 
reported and was not required to have 
been reported as of the review date. The 
elements participants are required to 
report and the time requirements for 
reporting are specified in § § 273.12(a) 
and 273.21(h) and (i), as appropriate. If, 
however, a change in any element is 
reported, and the State agency fails to 
act in accordance with §§ 273.12(c) and 
273.21(j), as appropriate, any resulting 
variance shall be included in the error 
determination.

(iv) Any variance in deductible 
expenses which was not provided for in 
determining a household’s benefit level 
in accordance with § 273.2(f)(3)(i)(B). 
This provision allows households to 
have their benefit level determined 
without providing for a claimed expense 
when the expense is questionable and 
obtaining verification may delay 
certification. If such a household 
subsequently provides the needed 
verification for the claimed expense and 
the State agency does not redetermine 
the household’s benefits in accordance 
with § 273.12(c), any resulting variance 
shall be included in the error 
determination.

(3) Other Findings. Findings other 
than variances made during the review 
which are pertinent to the food stamp 
household or the case record may be 
acted on at the discretion of the State 
agency. Examples of such findings are: 
an incorrect age of a household member 
which is unrelated to an element of 
eligibility: an overdue subsequent 
certification: no current application on 
file: insufficient documentation; 
incorrect application of the verification 
requirements specified in Part 273; and 
deficiencies in work registration

procedural requirements. Such 
deficiencies include: inadequate 
documentation of each household 
member’s exempt status; work 
registration form for each nonexempt 
household member not completed at the 
time of application and every six 
months thereafter; and the household 
not advised of its responsibility to report 
any changes in the exempt status of any 
household member.

(e) Error analysis. The reviewer shall 
analyze all appropriate variances in 
completed cases, in accordance with 
paragraph (d) of this section, which are 
based upon verified information and 
determine whether such cases are either 
eligible, eligible with a basis of issuance 
error, or ineligible. The review of an 
active case determined ineligible shall 
be considered completed at the point of 
the ineligibility determination. For 
households determined eligible, the 
review shall be completed to the point 
where the correctness of the basis of 
issuance is determined, except in the 
situations outlined in paragraph (g) of 
this section. In the event that a review is 
conducted of a household which is 
receiving restored orTetroactive benefits 
for the sample month, the portion of the 
allotment which is the restored or 
retroactive benefit shall be excluded 
from the determination of the 
household’s eligibility and/or basis of 
issuance. A food stamp case in which a 
household member(s) receives public 
assistance shall be reviewed in the same 
manner as all other food stamp cases, 
using income as received. The 
determination of a household’s 
eligibility and the correctness of the 
basis of issuance shall be determined 
based on data entered on the 
computation sheet as well as other 
information documented on other 
portions of the Integrated Worksheet, 
Form FNS-380, as appropriate.

(f) Reporting of review findings. All 
information verified to be incorrect 
during the review of an active case shall 
be reported to the State agency for 
appropriate action on an individual case 
basis. This includes information on all 
variances in elements of eligibility and 
basis of issuance in both error and 
nonerror cases. In addition, the reviewer 
shall report the review findings on the 
Integrated Review Schedule, Form FNS- 
380-1, in accordance with the following 
procedures:

(1) Eligibilty errors. If the reviewer 
determines that a case is ineligible, the 
occurrence and the total allotment 
issued in the sample month shall be 
coded and reported. Whenever a case  
contains a variance in an element which 
results in an ineligibility determination

and there are also variances in elements 
which would cause a basis of issuance 
error, the case shall be treated as an 
eligibility error. The reviewer shall also 
code and report any variances that 
directly contributed to the error 
determination. In addition, if the State 
agency has chosen to report information 
on all variances in elements of eligibility 
and basis of issuance, the reviewer shall 
code and report any other such 
variances wrhich were discovered and 
verified during the course of the review.

(2) Basis of issuance errors. If the 
reviewer determines that food stamp 
allotments were either overissued or 
underissued to eligible households in the 
sample month, in an amount exceeding 
$5.00, the occurrence and the amount of 
the error shall be coded and reported. 
The reviewer shall also code and report 
any variances that directly contributed 
to the error determination. In addition, if 
the State agency has chosen to report 
information on all variances in elements 
of eligibility and basis of issuance, the 
reviewer shall code and report any other 
such variances which were discovered 
and verified during the course of the 
review.

(g) Disposition of case reviews. Each 
case selected in the sample of active 
cases must be accounted for by 
classifying it as completed, not 
completed, or not subject to review. 
These case dispositions shall be coded 
and recorded on the Integrated Review 
Schedule, Form FNS-380-1.

(1) Cases reported as not complete. 
Active cases shall be reported as not 
completed if the household case record 
cannot be located and the household 
itself is not subsequently located; if the 
household case record is located but the 
household cannot be located unless the 
reviewer attempts to locate the 
household as specified in this 
paragraph; or if the household refuses to 
cooperate, as discussed in this 
paragraph. All cases reported as not 
complete shall be reported to the State 
agency for appropriate action on an 
individual case basis. Without FNS 
approval, no active case shall be 
reported as not completed solely 
because the State agency was unable to 
process the case review in time for it to 
be reported in accordance with the 
timeframes specified in § 275.21(b)(2).

(i) If the reviewer is unable to locate 
the participant either at the address 
indicated in the case record or in the 
issuance record and the State agency is 
not otherwise aware of the participant’s 
current address, the reviewer shall 
attempt to locate the household by 
contacting at least two courses which 
the State agency determines are most
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likely to be able to inform the reviewer 
of the household’s current address. Such 
sources include but are not limited to:

(A) The local office of the U.S. Postal 
Service;

(B) The State Motor Vehicle 
Department;

(C) The owner or property manager of 
the residence at the address in the case 
record; and

(D) Any other appropriate sources* 
based on information contained in the 
case record, such as public utility 
companies, telephone company, 
employers, or relatives. Once the 
reviewer has attempted to locate the 
household and has documented the 
response of each source contacted, if the 
household still cannot be located and 
the State agency has documented 
evidence that the household did actually 
exist, the State agency shall report the 
active case as not subject to review. In 
these situations documented evidence 
shall be considered adequate if it either 
documents two different elements of 
eligibility or basis of issuance, such as a 
copy of a birth certificate for age and 
pay status for income; or documents the 
statement of a collateral contact 
indicating that the household did exist. 
FNS Regional Offices will monitor the 
results of the contacts which State 
agencies make in attempting to locate 
households.

(ii) If a household refuses to cooperate 
with the quality control reviewer and 
the State agency has taken other 
administrative steps to obtain that 
cooperation without obtaining it, the 
household shall be notified of the 
penalities for refusing to cooperate with 
respect to termination and reapplication, 
and of the possibility that its case will 
be referred for investigation for willful 
misrepresentation. If a household 
refuses to cooperate after such notice, 
the reviewer may attempt to complete 
the case and shall report the 
household’s refusal to the State agency 
for termination of its participation 
without regard for the outcome of that 
attempt. For a determination of refusal 
to be made, the household must be able 
to cooperate, but clearly demonstrate 
that it will not take actions that it can 
take and that are required to complete 
the quality control review process. In 
certain circumstances, the household 
may demonstrate that it is unwilling to 
cooperate by not taking actions after 
having been given every reasonable 
opportunity to do so, even though the 
household or its members do not state 
that the household refuses to cooperate. 
Instances where the household’s 
unwillingness to cooperate in 
completing a quality control review has

the effect of a refusal to cooperate shall 
include the following:

(A) The household does not respond 
to a letter from the reviewer sent 
Certified Mail-Return Receipt Requested 
within 30 days of the date of receipt;

(B) The household does not attend an 
agreed upon interview with the reviewer 
and then does not contact the reviewer 
within 10 days of the date of the 
scheduled interview to reschedule the 
interview; or

(C) The household does not return a 
signed release of information statement 
to the reviewer within 10 days of either 
agreeing to do so or receiving a request 
from the reviewer sent Certified Mail- 
Return Receipt Requested. However, in 
these and other situations, if there is any 
question as to whether the household 
has merely failed to cooperate, as 
opposed to refused to cooperate, the 
household shall not be reported to the 
State agency for termination.

(2) Cases not subject to review. Cases 
which are not subject to review, if they 
have not been eliminated in the 
sampling process, shall be eliminated 
during the review process. These cases 
shall be as follows:

(i) Death of all members of a 
household if they died before the review  
could be undertaken or completed;

(ii) The household moved out of State 
before the review could be undertaken 
or completed;

(iii) The household, at the time of the 
review, is under active investigation for 
intentional Food Stamp Program 
violation, including a household with a 
pending administrative disqualification 
hearing;

(iv) A household receiving restored 
benefits in accordance with § 273.17 but 
not participating based upon an 
approved application for the sample 
month;

(v) A household dropped as a result of 
correction for oversampling;

(vi) A household participating under 
disaster certification authorized by FNS 
for a natural disaster;

(vii) A case incorrectly listed in the 
active frame;

(viii) A household appealing an 
adverse action when the review date 
falls within the time period covered by 
continued participation pending the 
hearing;

(ix) A household that did not receive 
benefits for the sample month; or

(x) A household that still cannot be 
located after the reviewer has attempted 
to locate it in accordance with 
paragraph (g)(l)(i) of this section.

(h) Demonstration projects/SSA 
processing. Households correctly 
classified for participation under the 
rules of a demonstration project which

establishes new FNS-authorized 
eligibility criteria or modifies the rules 
for determining households’ eligibility or 
allotment level shall be reviewed 
following standard procedures provided 
that FNS does not modify these 
procedures to reflect modifications in 
the treatment of elements of eligibility or 
basis of issuance in the case of a 
demonstration project. If FNS 
determines that information obtained 
from these cases would not be useful, 
then they may be excluded from review. 
A household whose most recent 
application for participation was 
processed by Social Security 
Administration personnel shall be 
reviewed following standard 
procedures. This includes applications 
for recertification, provided such an 
application is processed by the SSA as 
allowed in § 273.2(k)(2)(ii).

1 1 . Section 275.13 is revised to read as 
follows:
§ 275.13 Review of negative cases.

(a) General. A sample of households 
denied certification to receive food 
stamps or which had their participation 
in the Food Stamp Program terminated 
during a certification period effective for 
the sample month shall be selected for 
quality control review. These negative 
cases shall be reviewed to determine 
whether the State agency’s decision to 
deny or terminate the household, as of 
the review date, was correct. For 
negative cases, the review date shall be 
the date of the agency’s decision to deny 
or terminate program benefits. The 
review of negative cases shall include a 
household case record review; an error 
analysis; and the reporting of review  
findings.

(b) Household case record review.
The reviewer shall examine the 
household case record and verify 
through documentation in it whether the 
reason given for the denial or 
termination is correct or whether the 
denial or termination is correct for any 
other reason documented in the casefile. 
When the case record alone does not 
prove ineligibility, the reviewer may 
attempt to verify the element(s) of 
eligibility in question by telephoning 
either the household and/or a collateral 
contact(s). Through the review of the 
household case record, the reviewer 
shall complete the household case 
record sections and document the 
reasons for denial or termination on the 
Negative Quality Control Review 
Schedule, Form FNS-245.

(c) Error analysis. A negative case 
shall be considered correct if the 
reviewer is able to verify through 
documentation in the household-case
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record or collateral contact that a 
household was correctly denied or 
terminated from the program. Whenever 
the reviewer is unable to verify the 
correctness of the State agency’s 
decision to deny or terminate a 
household’s participation through such 
documentation or collateral contact, the 
negative case shall be considered 
incorrect.

(d) Reporting of review findings.
When a negative case is incorrect, this 
information shall be reported to the 
State agency for appropriate action on 
stn individual case basis, such as 
recomputation of the coupon allotment 
and restoration of lost benefits. In 
addition, the reviewer shall code and 
record the error determination on the 
Negative Quality Control Review 
Schedule, Form FNS-245.

(e) Disposition of case review. Each 
case selected in the sample of negative 
cases must be accounted for by 
classifying it as completed, not 
completed, or not subject to review. 
These case dispositions shall be coded 
and recorded on the Negative Quality 
Control Review Schedule, Form FN S- 
245.

(1 ) Negative cases shall be reported as 
not completed if the reviewer, after all 
reasonable efforts, is unable to locate 
the case record. In no event, however, 
shall any negative case be reported as 
not completed solely because the State 
agency was unable to process the case 
review in time for it to be reported in 
accordance with the timeframes 
specified in § 275.21(b)(2), without prior 
FNS approval. This information shall be 
reported to the State agency for 
appropriate action on an individual case 
basis.

(2) Negative cases shall be reported as 
not subject to review when the 
household, at the time of the review:

(i) Withdrew an application prior to 
the State agency’s determination:

(ii) Is under active investigation for 
intentional Food Stamp Program 
violationr

(iii) Had its case closed due to 
expiration of the certification period; or

(iv) Was dropped as a result of 
correction for oversampling.

(f) Demonstration projects/SSA 
processing. A household whose 
application has been denied or whose 
participation has been terminated under 
the rules of an FNS-authorized 
demonstration project shall be reviewed 
following standard procedures unless 
FNS provides modified procedures to 
reflect the rules of the demonstration 
project. If FNS determines that 
information obtained from these cases 
would not be useful, then these cases 
may be excluded from review. A

household whose application has been 
processed by SSA personnel and is 
subsequently denied participation.shall 
be reviewed following standard 
procedures.

1 2 . Section 275.14 is revised to read as 
follows:

§ 275.14 Review processing.

(a) General. Each State agency shall 
use FNS handbooks, worksheets, and 
schedules in the quality control review 
process. Deviations may be granted 
from FNS-designed materials under the 
conditions in § 273.2(b).

(b) Handbooks. The reviewer shall 
follow the procedures outlined in the 
Quality Control Review Handbook, FNS 
Handbook 310, to conduct quality 
control reviews. In addition, the sample 
of active and negative cases shall be 
selected in accordance with the 
sampling techniques described in the 
Quality Control Sampling Handbook, 
FNS Handbook 311.

(c) Worksheets. The Integrated 
Review Worksheet, Form FNS-380, shall 
be used by the reviewer to record 
required information from the case 
record, plan and conduct the field 
investigation, and record findings which 
contribute to the determination of 
eligibility and basis of issuance in the 
review of active cases. In some 
instances, reviewers may need to 
supplement Form FNS-380 with other 
forms. The State forms for 
appointments, interoffice 
communications, release of information, 
etc., should be used when appropriate.

(d) Schedules. Decisions reached by 
the reviewer in active case reviews shall 
be coded and recorded on the Integrated 
Review Schedule, Form FNS-380-1.
Such active case review findings must 
be substantiated by information 
recorded on the Integrated Review 
Worksheet, Form FNS-380. In negative 
case reviews, the review findings shall 
be coded and recorded on the Negative 
Quality Control Review Schedule, Form 
FNS-245, and supplemented as 
necessary with other documentation 
substantiating the findings.
(Approved by the Office of Management and 
Budget under control number 0584-0074.)

13. Section 275.21 is revised to read as 
follows:

§ 275.21 Quality control review reports.
(a) General. Each State agency shall 

submit reports on the performance of 
quality control reviews in accordance 
with the requirements outlined in this 
section. These reports are designed to 
enable FNS to monitor the State 
agency’s compliance with Program 
requirements relative to the Quality

Control Review System. Every case 
selected for review during the sample 
month must be accounted for and 
reflected in the appropriate report(s).

(b) Individual cases. The State agency 
shall report the review findings on each 
case selected for review during the 
sample month. For active cases, the 
State agency shall submit the edited 
findings of the Integrated Review 
Schedule, Form FNS-380-1. For negative 
cases, the State agency shall submit a 
summary report which is produced from 
the edited findings on individual cases 
which are coded on the Negative 
Quality Control Review Schedule, Form 
FNS-245. The review findings shall be 
reported as follows:

(1) The State agency shall input and 
edit the results of each active and 
negative case into the FNS supplied 
computer terminal and transmit the data 
to the host computer. For State agencies 
that do not have FNS supplied 
terminals, the State agency shall submit 
the results of each QC review in a 
format specified by FNS. Upon State 
agency request, FNS will consider 
approval of a change in the review 
results after they have been reported to 
FNS.

(2 ) The State agency shall dispose of 
and report the findings of 90 percent of 
all cases selected in a given sample 
month so that they are received by FNS- 
within 75 days of the end of the sample 
month. All cases selected in a sample 
month shall be disposed of and the 
findings reported so that they are 
received by FNS within 95 days of the 
end of the sample month.

(3) The State agency shall supply the 
FNS Regional Office with individual 
household case records and the 
pertinent information contained in the 
individual case records, or legible copies 
of that material, as well as legible hard 
copies of individual Forms FNS-380, 
FNS-380-1, and FNS-245 or other FNS- 
approved report forms, within 10  days of 
receipt of a request for such information.

(4) For each case that remains pending 
95 days after the end of the sample 
month, the State agency shall 
immediately submit a report that 
includes an explanation of why the case 
has not been disposed of, 
documentation describing the progress 
of the review to date, and the date by 
which it will be completed. If FNS 
determines that the above teport does 
not sufficiently justify the case’s pending 
status, the case shall be considered 
overdue. Depending upon the number of 
overdue cases, FNS may find the State 
agency’s QC system to be inefficient or 
ineffective and suspend and/or disallow 
the State agency’s Federal share of
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administrative funds in accordance with 
the provisions of § 276.4.

(c) Monthly status. The State agency 
shall report the monthly progress of 
sample selection and completion on the 
Form FNS-248, Status of Sample 
Selection and Completion or other 
format specified by FNS. This report 
shall be submitted to FNS so that it is 
received no later than 95 days after the 
end of the sample month. Each report 
shall reflect sampling and review 
activity for a given sample month.

(d) Annual results. The State agency 
shall annually report the results of all 
quality control reviews during the 
review period. For this report, the State 
agency shall submit the edited results of 
all QC reviews on the Form FNS-247, 
Statistical Summary of Sample 
Distribution or other format specified by 
FNS. This report shall be submitted to 
FNS so that it is received no later than 
95 days from the end of the annual 
review period. Every case selected in 
the active or negative sample must be 
accounted for and reported to FNS, 
including cases not subject to review, 
not completed, and completed.

(e) Demonstration projects/SSA 
processing. The State agency shall 
identify the monthly status of active and 
negative demonstration project/SSA 
processed cases (i.e., those cases 
described in § 275.11(f)) on the Form 
FNS-248, described in paragraph (c) of 
this section. In addition, the State 
agency shall identify the annual results 
of such cases on tbe Form FNS-247, 
described in paragraph (d) of this 
section.
(Approved by the Office of Management and 
Budget under control numbers 0584-0034 
-0074, and-0299.)

14. In § 275.25, paragraphs (c) and (d) 
are redesignated as paragraphs (d) and 
(e), respectively; a new paragraph (c) is 
added; newly redesignated paragraph
(d) is revised; newly redesignated 
paragraphs (e)(1), (e)(2), (e)(3), (e)(4)(h),
(e) (5)(i)(C), (E) and (F), (e)(5)(h) and
(e)(6) are revised. The addition and 
revisions read as follows:
§ 275.25 Determination of State agency 
program performance. 
* * * * *

(c) State agency error rates. FNS shall 
estimate each State agency’s error rates 
based on the results of quality control 
review reports submitted in accordance 
with the requirements outlined in 
§ 275.21. The State agency’s active case 
error, payment error, underissuance 
error, and negative case error rates shall 
be estimated as follows:

(1) Active case error rate. The active 
case error rate shall include the

proportion of active sample cases which 
were reported as ineligible or as 
receiving an incorrect allotment (as 
described in § 275.12(e)) based upon 
certification policy as set forth in Part 
273.

(2) Payment error rate. The payment 
error rate shall include the value of the 
allotments reported as overissued, 
including overissuances in ineligible 
cases, for those cases included in the 
active case error rate.

(3) Underissuance error rate. The 
underissuance error rate shall include 
the value of the allotments reported as 
underissued for those cases included in 
the active case error rate.

(4) Negative case error rate. The 
negative case error rate shall be the 
proportion of negative sample cases 
which were reported as having been 
eligible at the time of denial or 
termination (as described in § 275.13(c)) 
based upon certification policy as set 
forth in Part 273.

(5) Demonstration projects/SSA 
processing. The reported results of 
reviews of active and negative 
demonstration project/SSA processed 
cases, as described in § 275.11(f), shall 
be excluded from the estimate of the 
active case error rate, payment error 
rate, underissuance error rate, and 
negative case error rate.

(d) Federal enhanced funding. (1 ) 
Before making enhanced funding 
available to a State agency, as 
described in § 277.4(b), FNS Will:

(1) Validate the State agency’s 
estimated active case error rate, 
payment error rate, underissuance error 
rate, and negative case error rate, as 
provided for in § 275.3(c);

(ii) Ensure that the sampling 
techniques used by the State agency are 
FNS-approved procedures, as 
established in § 275.11; and

(iii) Validate the State agency’s 
quality control completion rate to ensure 
that all of the minimum required sample 
cases, of both active and negative 
quality control samples, have been 
completed. This completion standard is 
applied separately to the active and 
negative cage samples, and the State 
agency’s estimated payment and 
underissuance error rates will be 
adjusted separately, if necessary, to 
account for those required cases not 
completed, in accordance with the 
procedures described in paragraph
(e)(6)(iii) of this section for adjustment 
of the payment error rate.

(2) After validation and any necessary 
adjustment of estimated error rates, a 
State agency with a combined official 
payment error rate and underissuance 
error rate of five percent or less for an 
annual review period shall be eligible

for a 60 percent Federally funded share 
of administrative costs, provided that 
the State agency’s official negative ease 
error rate for that period is less than the 
national weighted mean negative case 
error rate applicable to the period of 
enhanced funding.

(3) State agencies entitled to enhanced 
funding shall receive the additional 
funding on a retroactive basis only for 
the review period in which their error 
rates are less than the levels described 
in paragraph (d)(2 ) of this section.

(e) State agencies’ liabilities for 
payment error rates. (1 ) At the end of 
each fiscal year, each State agency’s 
payment error rate over the entire fiscal 
year will be computed, as described in 
paragraph (e)(6) of this section, and 
evaluated to determine whether the 
payment error rate goals established in 
the following paragraphs have been met.

(2) Establishment of Payment Error 
Rate Goals, (i) Each State agency’s 
payment error rate goal for Fiscal Year 
1983 shall be nine percent. Each State 
agency’s payment error rate goal for 
Fiscal Year 1984 shall be seven percent. 
Each State agency’s payment error rate 
goal for Fiscal Year 1985, and each fiscal 
year thereafter, shall be five percent. 
State agencies’ payment error rates for 
any fiscal year shall be derived from the 
review period corresponding to the 
fiscal year.

(ii) If a State agency fails to achieve a 
nine percent payment error rate in Fiscal 
Year 1983 but reduces its payment error 
rate for Fiscal Year 1983 by 33.3 percent 
(or more) of the difference between its 
payment error rate during the period of 
October 1980 through March 1981 and a 
five percent payment error rate, the 
State agency shall bear no fiscal liability 
for its payment error rate. If a State 
agency fails to achieve a seven percent 
payment error rate in Fiscal Year 1984, 
but reduces its payment error rate for 
Fiscal Year 1984 by 66.7 percent (or 
more) of the difference between its 
payment error rate during the period of 
OctobeM980 through March 1981 and a 
five percent payment error rate, the 
State agency shall bear no fiscal liability 
for its payment error rate.

(iii) State agencies’ payment error 
rates shall be rounded to the nearest one 
hundredth of a percent with .005 and 
above being rounded up to the next 
highest one-hundredth and .004 and 
below being rounded to the next lowest 
one-hundredth.

(3) State Agencies Failing to Achieve 
Payment Error Rate Goals. Each State 
agency which fails to-achieve its 
payment error rate goal during a fiscal 
year shall be liable as specified in the 
following paragraphs.
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(i) For every percentage point, or 
fraction thereof, by which a State 
agency’s payment error rate exceeds the 
goal for a fiscal year, FNS shall reduce 
the money it pays for the State agency’s 
Food Stamp Program administrative 
costs by five percent for that fiscal year; 
provided that for every percentage 
point, or fraction thereof, by which a 
State agency’s payment error rate 
exceeds its goal by more than three 
percentage points, FNS shall reduce the 
Federally funded share of Food Stamp 
Program administrative costs by ten 
percent for the applicable fiscal year. 
Thus, if a State agency’s reported error 
rate in Fiscal Year 1983 is 10.5 percent, 
its Federal administrative funding could 
be reduced by ten percent. A 13.1 
percent error rate, or 4.1 percentage 
points above the goal, would result in a 
reduction of 5 percent for each of the 
three first points, 10  percent for the 
fourth point and another 10  percent, for 
the fraction above 4 percentage points. 
This would amount to a 35 percent 
reduction in Federal administrative 
funds unless the provisions of paragraph 
(e)(3)(ii) are applicable to the State 
agency’s circumstances.

(ii) If a State agency fails to reach its 
payment error rate goal but reduces its 
error rate as explained in paragraph 
(e)(2)(h) for a given fiscal year it will 
bear no liability for its error rates. If, 
however, a State agency fails to reach 
the established goal and fails to meet 
the reduction percentage for Fiscal Year 
1983 and/or 1984, its Federally funded 
share of program administrative costs 
shall be reduced by five percent for' 
every percentage point, or fraction 
thereof, (with a 10  percent reduction 
applied for every percentage point or 
fraction above 3 percentage points) by 
which its error rate exceeds the 
payment error rate it would have 
achieved had it met the 33.3 or 66.7 
percent reduction percentage for the 
applicable fiscal year. Thus, if a State 
agency’s payment error rate during the 
October through March 1981 period was 
13 percent and its error rate for Fiscal 
Year 1983 is 11 percent, it will have 
failed to achieve a 33.3 percent 
reduction (13—(13—5)(33.3)=10.34 
percent), i.e., the rate the State agency 
would have achieved had it met the 
reduction percentage) and incurred a 
liability equal to five percent of its 
Federal administrative funding. If the 
State agency’s payment error rate 
increased to 13 percent in Fiscal Year 
1984, it will have missed a 66.7 percent 
reduction by 5.34 percentage points
(13 — (13 — 5)(66.7) = 7.66 percent) and

incurred a liability equal to 45 percent of 
its Federal administrative funding. In the 
latter example, the 45 percent funding 
reduction results from a 15 percent 
reduction for the first three percentage 
points and 30 percent for the additional 
2.34 percentage points by which the 
State agency exceeded a 7.66 percent 
error rate.

(iii) If a State agency is found liable 
for an excessive payment error rate, the 
amount of liability will be calculated by: 
(A) Multiplying the percent the Federal 
share is to be reduced by the base 
Federal reimbursement rate of 50 
percent; (B) subtracting the product of 
(A) from 50 percent; and (C) multiplying 
the result of (B) by the State agency’s 
costs covered under the base Federal 
reimbursement rate for the fiscal year in 
which the State agency incurred the 
liability. For example, if the total 
administrative costs (State and Federal) 
in a State agency are $4,000,000 for the 
fiscal year, and the State agency’s 
Federal funding is to be reduced by 25 
percent, the State agency would be 
reimbursed at a rate of 37.5 percent (i.e., 
50 percent minus 25 percent times 50 
percent) or $1,500,000. The State 
agency’s liability would be $500,000 or 
12.5 percent of its administative costs.

(iv) A State’s Federally funded share 
of administrative costs shall not be 
reduced by an amount that exceeds the 
difference between its payment error 
rate goal (or what its error rate would 
have been had it met the reduction 
criteria of paragraph (ii) above) and its 
actual error rates expressed as a 
percentage of its total issuance during 
the fiscal year. Therefore, if the State 
agency in the above example issued 
$10 ,000,000 in food stamps in the fiscal 
year and exceeded its goal by four 
percentage points (as demonstrated by a 
25 percent reduction in Federal funding), 
the State agency’s liability would be 
capped at $400,000 ((.04)(10,000,000)), 
even though the calculation based upon 
administrative funds would result in a 
liability of $500,000.

(4) Relationship to Warning Process 
and Disallowance of Funds* * *

(ii) FNS may reduce a State* agency’s 
share of Federal administrative funding 
under the provisions of this section or 
disallow administrative funds under the 
provisions of § 276.4(c). If a State 
agency’s administrative funding is 
reduced under the provisions of this 
section and a portion is also disallowed 
under § 276.4(c), FNS shall adjust the 
billing if the disallowance is based upon 
noncompliance with a program 
requirement that would constitute a

dollar loss reflected in the State 
agency’s payment error rate to the 
extent that the disallowance and 
reduction are for the same deficiency 
and period of time. This adjustment 
shall ensure that a State agency is not 
doubled-billed for the same deficiency 
in its administration of the program. It 
shall be each State agency’s 
responsibility to demonstrate the need 
for any adjustments.

(5) Good Cause and Appeals.
(i) * * *
(C) Significant caseload growth prior 

to or during a fiscal year of, for example, 
15 percent;
4t -k k  *  *

(E) Misapplication of Federal policy 
where such misapplication directly 
affects the State’s QC error rates and 
was incorrectly provided or approved 
by an FNS representative 'who is 
reasonably believed to have the 
necessary authority; and

(F) Other circumstances beyond the 
control of the State.

(ii) If FNS determines that there was 
good cause for all or part of a State 
agency’s error rate to exceed its goal in 
a fiscal year, FNS shall reduce or 
eliminate the State agency’s liability as 
appropriate.
* * * * *

(6) Determination of payment error 
rates. As specified in § 275.3(c), FNS 
will validate each State agency’s 
estimated payment error rate through 
rereviewing the State agency’s active 
case sample and ensuring that its 
sampling, estimation, and data 
management procedures are correct.

(i) FNS shall adjust State agencies’ 
estimated error rates based on findings 
of rereviewed cases. Once the Federal 
case reviews have been completed and 
all differences with the State agency 
have been resolved, the State agency’s 
estimated error rate shall be adjusted 
using the following linear regression 
equation.

(A) y'=y+b(X-x) where y' is the 
average value of allotments overissued 
to eligible and ineligible households; y is 
the average value of allotments 
overissued to eligible and ineligible 
households in the rereview sample 
according to the Federal finding; b is the 
estimate of the slope parameter; x is the 
average value of allotments overissued 
to eligible and ineligible households in 
the rereview sample according to State 
agency findings; and X is the average 
value of allotments overissued to 
eligible and ineligible households in the
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full quality control sampling according 
to the State agency’s findings.

(B) The adjusted error rates are given by F=y'/u, where u is the average value 
of allotments issued to participating 
households.

(C) After application of the provisions 
of paragraph (e)(6) (iii) of this section, 
the adjusted payment error rate will 
then become the State agency’s official 
payment error rate for use in the 
reduced and enhanced funding 
determinations described in paragraphs
(d) and (e) of this section.

(ii) If FNS determines that a State 
agency has sampled incorrectly, 
estimated improperly, or has 
deficiencies in its QC data management 
system, FNS will correct the State 
agency’s payment error rate based upon 
a correction to that aspect of the State 
agency’s QC system which is deficient. 
If FNS cannot accurately correct the 
State agency’s deficiency, FNS will 
assign the State agency a payment error 
rate based upon the best information 
available. After consultation with the 
State agency, this assigned payment 
error rate will then be used in the above 
described liability determination and in 
determinations for enhanced funding 
under paragraph (d) of this section.
State agencies shall have the right to 
appeal assignment of an error rate in 
this situation in accordance with the 
procedure of § 276.7.

(iii) Should a State agency fail to 
complete all of its required sample size, 
FNS shall adjust the State agency’s 
payment error rate by assigning two 
standard deviations of the estimated 
error rate to those cases not completed 
in order to calculate the State agency’s 
official payment error.

P A R T  277— P A Y M E N T  O F  C E R T A IN  
A D M IN IS T R A T IV E  C O S T S  O F  S T A T E  
A G E N C IE S

15. In Section 277.4 paragraphs (b)(2), 
(b)(5), (b)(6), and (b)(7), and (b)(8) are 
adopted as final, they read as follows:

§ 277.4 Funding.
*  *  *  *  *

(b) Federal Reimbursement 
Rate.* * *

(2) For the period beginning October l,* 
1982, a State agency’s Federally funded 
share of Food Stamp Program 
administrative costs shall be increased 
to 60 percent when the sum of the State 
agency’s payment and underissuance 
error rates is less than five percent; 
provided that the State agency’s 
negative case error rate is less than the 
national weighted mean negative case 
error rate for the fiscal year prior to the 
period of enhanced funding. The State 
agency’s error rates shall be determined 
through the quality control review 
process as described in section 275. 
* * * * *

(5) For the period beginning October 1, 
1980, a State agency’s Federally funded 
share of Food Stamp Program 
administrative costs shall be increased 
to 65 percent when the State agency’s 
cumulative allotment error rate is less 
than five percent; provided that the 
State agency’s negative case error rate 
is less than the national weighted mean 
negative case error rate for the 6-month 
period of enhanced funding. This 
provision shall not apply to any period 
after the April through September 1982 
period.

(6) For the period beginning October 1, 
1980, a State agency’s Federally funded

share of Food Stamp Program 
administrative costs shall be increased 
to 60 percent when the State agency’s 
cumulative allotment error rate is less 
than eight percent; provided that the 
State agency’s negative case error rate 
is less than the national weighted mean 
negative case error rate for the 6-month 
period of enhanced funding. This 
provision shall not apply to any period 
after the April through September 1982 
period.

(7) for the 6-month period beginning 
October 1,1980, a State agency with a 25 
percent or greater reduction in its 
cumulative allotment error rate from one 
6-month period to the comparable period 
of the next fiscal year shall be entitled 
to a 55 percent Federally funded share 
of Food Stamp Program administrative 
costs; provided that, effective with the 6- 
month period beginning October 1,1981, 
the State agency’s negative case error 
rate is less than the national weighted 
mean negative case error rate for the 
period of enhanced funding. This 
provision shall not apply to any period 
after the April through September 1982 
period.

(8) beginning October 1982, the 
Federally funded share of administrative 
costs, as identified in paragraph (b) of 
this section may be decreased based 
upon its payment error rate as described 
in Section 275.25. The rates of Federal 
funding for the activities identified in 
paragraphs (b)(1), (b)(3), and (b)(4) of 
this section shall not be reduced based 
upon the agency’s payment error rate.
(91 Stat. 958 (U.S.C. 2011-2029))
(Catalogue of Federal Domestic Assistance 
Programs No. 10.551, Food Stamps)

Dated: February 15,1984.
Robert E. Leard,
Administrator.
[FR Doc. 84-4532 Filed 2-16-84; 8:45 am]
BILLING CODE 3410-30-M
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