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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 25

Revised Access Authorization Fees for
Licensee Personnel

Agency: Nuclear Regulatory
Commission.

ACTION: Final rule.

SuMmARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to revise the access
authorization investigation fees charged
lo licensee personnel who require

access to National Security Information
and/or Restricted Data. The revised fees
will reflect the current access
authorization investigation cost charged
lo the NRC by the Office of Personnel
Management plus part of NRC's
overhead associated with the processing
of access authorization requests.
EFFECTIVE DATE: August 3, 1983,

FOR FURTHER INFORMATION CONTACT:
Richard A. Dopp, Chief, Security Policy
Branch, Division of Security, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555,
telephone (301) 427-4549.
SUPPLEMENTARY INFORMATION: The
Office of Personnel Management (OPM)
conducts access authorization
background investigations for the NRC
under an interagency agreement and
sets the basic cost for these
investigations. In order to comply more
promptly with the OPM cost adjustment
limetable, § 25.17 was recently revised
on June 16, 1983 (48 FR 27533) to
establish July rather than December as
the month when the annual access
authorization fee schedule would be
published, Since the access

authorization fee schedule for this Part
was last published in the Federal
Register on March 4, 1982 (47 FR 9194),
OPM has notified the NRC of an
increase to the basic cost of the full field
investigation. This OPM-conducted full
field investigation is used by the NRC as
a basis in granting a "Q" access
authorization. Effective July 1, 1982, the
full field investigation charge to NRC by
OPM was raised from $1,350.00 to
$1,450.00. Due to various cost
efficiencies implemented by OPM, their
July 1, 1983 full field investigation charge
to the NRC has remained at $1,450.00.
However, NRC has yet to reflect in its
fee schedule the July 1, 1982 full field
investigation cost increase by OPM,
Therefore, the new fee, applicable
immediately, recovers this $1,450.00
OPM-cost plus a part of NRC's overhead
associated with the processing of these
"Q" access authorizations. The NRC
overhead cost equals approximately 15%
of the OPM investigative cost, resulting
in a revised NRC “Q" access
authorization fee of $1,665.00. The
collection of such fees is authorized by
31 U.S.C. 8701. The fees associated with
the processing of an “L" access
authorization have not been changed.

When the original Part 25 fee schedule
was developed, it was recognized that
the actual amount charged to NRC by
OPM for conducting investigations
would be the decisive factor governing
future fees charged by NRC. This
relationship between the amounts
charged by OPM and the resulting fees
charged by NRC continues and,
therefore, has been affected by the July
1, 1962 increase by OPM. Since NRC is
authorized to recover the costs incurred
in processing access authorization
requests pursuant to this Part, the NRC's
amendatory action in this notice is
merely ministerial and does not require
the notice and comment procedures of
the Administrative Procedure Act of
1980 (5 U.S.C. 553).

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.). Existing requirements were
approved by the Office of Management
and Budget Approval Number 3150-
00486,

List of Subjects in 10 CFR Part 25

Classified information, Investigations,
Penalty, Reporting requirements,
Security measures.

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, as amended,
Section 9701 of Title 31 and Section 553
of Title 5 of the United States Code, the
following amendment to Part 25 of Title
10, Chapter 1, Code of Federal
Regulations is published as a document
subject to codification.

PART 25—ACCESS AUTHORIZATION
FOR LICENSEE PERSONNEL

1. The authority citation for Part 25 is
revised to read as follows:

Authority: Secs. 145, 161, 68 Stat. 942, 948,
as amended (42 U.S,C. 2165, 2201}); sec. 201, 88
Stal. 1242, as amended (42 U.S,C. 5841); E.O.
10865, as amended, 3 CFR 1958-1963 COMP.,
p- 398 (50 U.S.C. 401, note); E.O. 12356, 47 FR
14874, April 8, 1682,

Appendix A also issued under 96 Stat. 1051
(31 U.S.C, 9701).

For the purposes of sec, 223, 68 Stat. 958, as
amended (42 U.S.C. 2273), §§ 25.13, 25.17(a),
25,33 (b) and (c) are issued under sec. 161, 68
Stal., 949, as amended (42 U.S.C. 2201(i)); and
§§25.13 and 25.33(b) are also issued under
sec. 1610, 68 Stat. 950, as amended (42 U.S.C.
2201(a)).

2. Appendix A to 10 CFR Part 25 is
revised to read as follows:

Appendix A—Fees for NRC Access
Authorization

Category Foa
Iodtial "L ACCess AhOMZatON ..o 15
Reinstatomont of “L" Access Authorzation.. ... 115
Extonsion or Transter of “L" Access Authorizaion ‘15
Rowr it of Q" A A | Y1665
Extonsion or Transter of “OQ" | 1 1,085

* Full fes will only be charged it investigation is required.
Dated at Bethesda, Maryland, this 25th day
of July 1983.
For the Nuclear Regulatory Commission,
William J. Dircks,
Executive Director for Operations.

[FR Dog. 53-21117 Filed §-2-83: 845 am)|
BILLING CODE 7590-01-M
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FEDERAL RESERVE SYSTEM

12 CFR Part 207
[Docket No, R-0457]

Regulation G: Securities Credit by
Persons Other Than Banks, Brokers,
or Dealers; Complete Revision and
Simplification of Regylation G

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: Regulation G, governing
securities credit extensions by persons
other than banks or brokers or dealers,
has been revised in its entirety. The new
Regulations G is written in simplified
language and organized in a more
logical fashion. Certain regulatory
burdens and obsolete provisions have
been removed.

EFFECTIVE DATE: August 31, 1883,

FOR FURTHER INFORMATION CONTACT:
At the Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551, contact: Laura Homer,
Securities Credit Officer, or Robert Lord,
Attorney, Divigion of Banking
Supervision and Regulation (202) 452~
2781. At the Federal Reserve Bank of
New York, contact: Mindy Silverman,
Assistant Counsel, (212) 791-5032.
SUPPLEMENTAL INFORMATION: On
February 23, 1983, the Board issued for
public comment proposals to completely
revise and simplify Regulations G and U
(12 CFR Parts 207 and 221, respectively),
which govern securities credit extended
by banks and other lenders (48 FR 468,
March 1, 1983). Regulation G is being
adopted in substantially the same form
as proposed. with modifications
reflecting the public comments. This
final revision incorporates amendments
made to Regulation G in January, 1982
which: (1) Removed existing provisions
that prohibited®enders subject to the
rule from extending both regulated and
nonregulated credit to the same
borrower and prohibited mixed
collateral loans and (2] clarified the
definition of the term "“indirectly
secured” (47 FR 2981, January 21, 1982).
It also included the amendment adopted
by the Board covering the criteria for
inclusion on the Board's List of OTC
Margin Stocks (47 FR 21756, May 20,
1982).

This final revision raises the
registration threshold for G-lenders to
$200,000 and eliminates the registration
requirements for those who arrange but
do not extend credit secured by margin
securities.

In addition, the existing provision
prohibiting unsecured loans to a broker

or dealer by a G-lender is removed. The
prohibition in section 8 of the Securities
Exchange Act of 1934 (1934 Act) (15
U.S.C. 784 et seq.) which prevents
anyone excepl a bank from lending to a
broker or dealer on the collateral of
registered securities is retained in the
regulation.

A futher reduction in regulatory
burden will be achieved by the
liberalization of the “Plan-lender”
provision, which covers extensions of
credil under employee stock option and
stock purchase plans, The revision will
permit companies and their affiliates to
finance employee purchases of company
stock without a specific scheduled
paydown of the loan or a three-year
lockup of the stock as is fhe case in the
present rule. The new regulation will
continue to permit a company to extend
credit to plan participants in excess of
the current maximum loan value of the
securities.

Changes in Forms F.R. G-1, G-2 and
G4 (OMB No. 7100-0011) arising from
these reduced burdens are being
submitted to the Office of Management
and Budget for approval under the
Paperwork Reduction Act.

Explanation of Organizational Changes

The revised Regulation G is divided
into seven sections which, in the
following order: (1) State the legal basis
and scope of the regulation, (2) define
the terms used throughout the
regulation, (3) state the general
requirements for regulated lenders, (4)
separately treat loans made to brokers
or dealers for specified purposes, (5)
provide special treatment for loans to
employee stock option and stock
purchase plans meeting certain
qualifications, (6) set forth the criteria
for inclusion on the List of OTC Margin
Stocks, and (7) establish the maximum
loan value of different types of
collateral.

Unless otherwise noted, no
substantive changes have been made to
the regulation. The regulation has been
reorganized in & more logical fashion
and the language has been simplified for
easier understanding. In addition,
obsolete terms and provisions have
been removed, and parts of the
regulation incorporate Board and staff
interpretations issued during the course
of administration of the rule.

A section by section analysis of the
revised Regulation G follows.

1. Authority, Purpose and Scope

This section states the Board's legal
authority to promulgate Regulation G,
the purpose of the rule, and the fact that
its coverage is limited to lenders other

than banks, brokers, or dealers that are
required to register under the regulation

2. Definitions

This section defines twelve terms
used throughout the regulation, All
terms of art not defined in the 1934 Act
itself are defined in this section. Other
terms which have, over the past five
decades, achieved "common usage”
status in margin regulation parlance
have been incorporated into the
regulation and are, therefore, defined in
this section. Definitions which are
scattered throughout the current
regulation have been brought within a
single definitional section in this
revision of Regulation G.

3. General Requirements

This section contains the general rules
which lenders other than banks,
brokers, and dealers (“G-lenders”) must
follow when extending, maintaining or
arranging credit on the collateral of
margin securities. It places limits on the
amount of credit G-lenders can extend
when the purpose is to purchase or carry
securities and when the loan is secured
by margin securities.

The registration threshold has been
raised from $100,000 to $200,000 and the
registration requirement for G-lenders
who merely arrange credit has been
eliminated. Registered G-lenders will
continue to be subject to restrictions on
securities credit that they arrange. In
addition, a G-lender will be able to
terminate its registration whenever it
has not had more than $200,000 of
margin credit outstanding during the
preceding six months; the current
regulation also requires that the G-
lender not extend any new credit during
such period.

The “general requirements" section
also contains the “single credit” rule.
which directs G-lenders to aggregate the
amount of purpose credit extended to a
single customer in order to prevent
evasion of the rule. This section also
specifically permits the use of other
collateral with margin securities to
support a purpose credit extension.
Under the present rule, as written, there
is some ambiguity as to whether such
“mixed collateral” loans are
permissible.

This section also requires G-lenders

.who extend credit on margin securilies

to obtain a Form G-3 (OMB No. 7100~
0018), which requires the borrower to
state the purpose and amoun! of the
loan and list the margin stock used as
collateral for the loan. In the case of
revolving credit agreements, this section
permits the filing of a G-3 form at the
time of the initial extension of credit and
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does not require a new Form G-3 to be
executed each time a disbursement is
made. “Plan-lenders" who extend credit
for company stock option, purchase or
ownership plans will not be required to
obtain the purpose statement but the
information should otherwise be
available on the loan documentation.

Withdrawals and substitutions of
collateral for an existing loan are
permitted by this section (1) as long as
such action would not result in an
increage in the amount by which the
credit exceeds the maximum loan value
of the collateral, or (2) at any lime that
the collateral has l6an value in excess of
that required by the regulation. In
addition, withdrawals of collateral are
permitted to enable a customer to
participate in an exchange offer,
provided any nonmargin, nonexempted
securities received in exchange are
substituted for the securities withdrawn
and treated as margin stock for a period
of sixty days after the exchange.

Provisions regarding extensions and
maturities of credit, transfers of credit,
mistakes made in good faith, and action
which a G-lender may take for its own
protection have been consolidated in
this section. These provisions are
scattered throughout the current
regulation.

Finally, this section requires a G-
lender to file an annual report form
(Form G-4) with its local Federal
Reserve Bank.

4. Credit to Brokers and Dealers

In conformity with section 8 of the
1934 Acl, this section prohibits G-
lenders from lending, but not arranging,
credit on a secured basis to brokers and
dealers except in emergencies or when
the public inlerest so demands. The
current prohibition against unsecured
loans by G-lenders to brokers and
dealers has been removed.

; '(?redil to Finance Employee Stock
ans

This section liberalizes current rules
with respect to credit extended bya
corporation to its own employees and
officers for the purpose of purchasing
the company’s stock. The revision will
permit companies and their affiliates to
finance employee purchases of company
stock without a specific loan reduction
schedule or a restriction on the
disposition of the stock, as required
under the present rule. In addition, plan-
lenders will be able to finance ESOPs
quelified under section 401 of the
Internal Revenue Code without regard to
margin restrictions. Plan-lenders that
otherwise meet the registration
fequirements of the regulation will
continue 1o be required to register and to

file annual reports (Form G—4). The
registration and reporting requirements
will provide a mechanism by which the
Board can monitor future developments
with respect to plan-lender credit. Credit
for the tax payment required in
connection with the exercise of an
option may be extended at the same
time as the purpose credit is extended
with no regulatory constraints.

8. List of OTC Margin Securities

This section contains the criteria for
initial and continued inclusion on the
Board's List of OTC Margin Stocks.
These criteria were recently amended to
conform more closely with the listing
requirements of major securities
exchanges (47 FR 21,756, May 20, 1882).

7. Supplement

This final section assigns value to
various types of collateral for purposes
of the regulation. Three specific types of
collateral are given loan value: (1)
margin stock has a maximum loan value
of fifty percent of its current market
value; (2] all other collateral, other than
puts, calls for combinations thereof, are
assigned a “good faith” loan value; and
(3) puts, calls and combinations thereof
have no loan value.

Final Regulatory Flexibility Analysis

These changes are part of a program
to simplify all of the Board's margin
regulations and to reduce specific
administrative and regulatory burdens
imposed upon lenders. The Federal
Register document published on March
1, 1983, contained an Initial Regulatory
Flexibility Analysis for the complete
revision of Regulation G (48 FR 8467).
Comments received on the proposal
agree with the Board’s analysis. The
Board, therefore, certifies for the
purposes of 5 U.S.C. 605(b) that the
changes are not expected to have an
adverse impact on a substantial number
of small businesses.

List of Subjects in 12 CFR Part 207

Banks, Banking, Brokers, Credit,
Federal Reserve System, Margin, Margin
requirements, Investments, Reporting
and recordkeeping requirements,
Securities,

Accordingly, pursuant to sections 3, 7,
8, 17 and 23 of the Securities Exchange
Ac! of 1934, as amended (15 U.S.C. 78c,
78g, 78h, 78q and 78w) the Board revises
Part 207 of Regulation G {12 CFR Part
207) to read as follows:

Regulation G

PART 207—SECURITIES CREDIT BY
PERSONS OTHER THAN BANKS,
BROKERS, OR DEALERS

Sec.

2071
207.2
207.3

Authority, purpose, and scope.

Definitions.

General requirements.

2074 Credit to broker-dealers.

2075 Employee stock option and stock
purchase plans,

2076 Requirements for the List of OTC
Margin Stocks.

207.7. Supplement; maximum loan value of
margin stock and other collateral.

Authority: Sections 3, 7, 8, 17 and 23 of the
Securities Exchange Act of 1824, as amended
(15 U.S.C. 78c, 78g, 78h, 78q und 78w).

§ 207.1 Authority, purpose, and scope.

{(a) Authority. Regulation G (this part)
is issued by the Board of Governors of
the Federal Reserve System (the Board)
pursuant to the Securities Exchange Act
of 1934 (the Act) (15 U.S.C. 78a et seq.).

(b) Purpose and scope. This part
applies to persons other than banks,
brokers or dealers, who extend or
maintain credit secured directly or
indirectly by margin stock and who are
required to register with the Board under
§ 207.3(a) of this part. Credit extended
by such persons is regulated by limiting
the loan value of the collateral securing
the credit, if the purpose of the credit is
to buy or carry margin stock.

§207.2 Definitions.

The terms used in this part have the
meanings given them in section 3(a) of
the Act or as defined in this section.

(a) "Affiliate” means any person who,
directly or indirectly, through one or
more intermediaries, controls, or is
controlled by, or is under common
control with the lender.

{b) “Carrying" credit is credit that
enables a customer to maintain, reduce,
or retire indebtedness originally
incurred to purchase a stock that is
currently a margin stock.

(c) "“Current market value" of (1) a
security means: (i) If quotations are
available, the closing sale price of the
security on the preceding business day,
as appearing in any regularly published
reporting or quotation service; or

(ii) If there is no closing sale price, the
lender may use any reasonable estimate
of the market value of the security as of
the close of business on the preceding
business day: or

(iii) If the credit is used to finance the
purchase of the security, the total cost of
purchase, which may include any
commissions charged.

{2) Any other collateral means a value
determined by any reasonable method.
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(d) “Customer" includes any person or
persons acting jointly, to or for whom a
lender extends or maintains credit.

(e) "Good faith" with respect to: (1)
The loan value of collateral means that
amount (not exceeding 100 percent of
the current market value of the
collateral) which a lender, exercising
sound credit judgment, would lend
without regard to the customer's other
assels held as collateral in connection
with unrelated transactions.

(2) Accepting a statement or notice
from or on behalf of a customer means
that the lender or its duly authorized
representalive is alert to the
circumstances surrounding the credit,
and if in possession of information that
would cause a pruden! person not to
accept the notice or certification without
inquiry, investigates and is satisfied that
it is truthful.

(f) "Indirectly secured” (1) includes
any arrangement with the customer
under which:

(i) The customer’s right or ability to
sell, pledge, or otherwise dispose of
margin stock owned by the customer is
in any way restricted while the credit
remains outstanding; or

(i) The exercise of such right is or
may be cause for accelerating the
maturity of the credit.

{2) Does not include such an
arrangement if:

(i) After applying the proceeds of the
credit, not more than 25 percent of the
value of the assets subject to the
arrangement, as determined by any
reasonable method, are margin
securities;

(ii) It is a lending arrangement that
permits accelerating the maturity of the
credit as a result of a default or
renegotiation of another credit to the
customer by another creditor that is not
an affiliate of the lender;

(iii) The lender holds the margin stock
only in the capacity of custodian,
depositary, or trustee, or under similar
circumstances, and, in good faith, has
not relied upon the margin stock as
collateral; or

(iv) If the lender, in good faith, has not
relied upon the margin stock as
collateral in extending or maintaining
the credit.

(g) "In the ordinary course of
business” means occurring or
reasonably expected to occur in carrying
out or furthering any business purpose,
or in the case of an individual, in the
course of any activity for profit or the
management or preservation of
property.

{h) "Lender" means any person
subject to the registration requirements
of this part.

(i) “Margin stock™ means: (1) Any
equity security registered or having
unlisted trading privileges on a national
securities exchange;

(2) Any OTC margin stock:

{3) Any debt security convertible into
a margin stock or carrying a warrant or
right to subscribe to or purchase a
margin stock;

(4) Any warrant or right to subscribe
to or purchase a margin slock; or

(5) Any security issued by an
investment company registered under
section 8 of the Investment Company
Act of 1940 (15 U.S.C. 80a-8), other than:

(i) A company licensed under the
Small Business Investment Company
Act of 1958, as amended (15 U.S.C. 661);
or

(ii) A company which has at least 95
percent of its assets continuously
invested in exempted securities (as
defined in 15 U.S.C. 78¢{12)).

(i) "Maximum loan value" is the
percentage of current market value
assigned by the Board under section
207.7 of this part to specified types of
collateral. The maximum loan value of
margin stock is stated as a percentage of
current market value. All other
collateral has “good faith" loan value
excepl that puts, calls and combinations
thereof have no loan value.

(k) "OTC margin stock” means any
equity security not traded on a national
securities exchange that the Board has
determined has the degree of national
investor interest, the depth and breadth
of market, the availability of information
respecting the security and its issuer,
and the character and permanence of
the issuer to warrant being treated like
an equity security traded on a national
securities exchange. An OTC stock is
not considered to be an “OTC margin
stock” unless it appears on the Board's
periodically published list of OTC
Margin Stocks.

(1) “Purpose credit" is credit for the
purpose, whether immediate, incidental,
or ultimate, of buying or carrying a
margin stock.

§207.3 General requirements.

(a) Registration; termination of
registration. (1) Every person who, in
the ordinary course of business, extends
or maintains credit secured, directly or
indirectly. by any margin stock shall
register on Federal Reserve Form F.R,
G-1 (OMB No. 7100-0011) within 30
days after the end of any calendar
quarter during which (i) the amount of
credit extended equals $200,000 or more,
or (ii) the amount of credit outstanding
at any time during that calendar quarter
equals $500.000 or more.

(2) A registered lender may apply to
terminate its registration, by filing

Federal Reserve Form F.R. G-2 (OMB
No. 7100-0011), if the lender has not.
during the preceding six calendar
months, had more than $200,000 of such
credit outstanding. Registration shall be
deemed terminated when the
application is approved by the Board.

(b) Limitation on extending purpose
credit. No lender, except a plan-lender,
as defined in § 207.5{a)(1) of this part,
shall extend any purpose credit, secured
directly or indirectly by margin stock in
an amount that exceeds the maximum
loan value of the collateral securing the
credit, as set forth in § 207.7 of this part.

(c) Maintaining credit. A lender may
continue to maintain any credit initially
in compliance with this part, regardless
of:

(i) Reduction in the customer's equity
resulting from change in market prices;

(ii) Change in the maximum loan
value prescribed by this part: or

(iii) Change in the status of the
security (from nonmargin to margin)
securing an existing purpose credit.

(d) Arranging credit, No lender may
arrange for the extension or
maintenance of any credit, except upon
the same terms and conditions under
which the lender itself may extend or
maintain credit under this part except
this limitation shall not apply with
respect to the arranging by a lender for a
bank to extend or maintain credit on
margin stock or exempted securities.

(e) Purpose statement. Except for
credit extended under section 207.5 of
this part, whenever a lender extends
credit secured directly or indirectly by
any margin stock, the lender shall
require its customer to execute Form
F.R. G-3 {OMB No. 7100-0018), which
shall be signed and accepted by a duly
authorized representative of the lender
acting in good faith.

(f) Purpose statement for revolving
credit or multiple draw agreements, (1)
If a lender extends credit, secured
directly or indirectly by any margin
stock, under a revolving credit or other
multiple draw agreement, Form F.R. G-3
can either be executed each time a
disbursement is made under the
agreement, or at the time the credit
arrangement is originally established.

(2) If a purpose statement executed at
the time the credit arrangement is
initially made indicates that the purpose
is to purchase or carry margin stock, the
credit will be deemed in compliance
with this part if the maximum loan value
of the collateral at least equals the
aggregate amount of funds actually
disbursed. For any purpose credit
disbursed under the agreement, the
lender shall obtain and attach to the
executed Form F.R. G-3 a current list of
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collateral which adequately supposis all
credit extended under the agreement.

() Single credit rule. (1) All purpose
credit extended to a customer shall be
treated as a single credit, and all the
collateral securing such credit shall be
considered in determining whether or
not the credit complies with this part.

(2) A lender that has extended
purpose credit secured by margin stock
may not subsequently extend unsecured
purpose credit to the same customer
unless the combined credit does not
exceed the maximum loan value of the
margin stock securing the prior credit.

(3) If & lender extended unsecured
purpose credit to a customer prior to the
extension of purpose credit secured by
margin securities, the credits shall be
combined and treated as a single credit
solely for the purposes of the
withdrawal and substitution provision
of paragraph (i) of this section.

(4) If a lender extends purpose credit
secured by any margin stock and
nonpurpose credit to the same customer,
the lender shall treat the credits as two
separate loans and may not rely upon
the required collateral securing the

purpose credit for the nonpurpose credit.

(h) Mixed collateral loans: A purpose
credit secured in part by margin stock,
end in part by other collateral shall be
treated as two separate loans, one
secured by the margin stock and one by
all other collateral. A lender may use a
single credit agreement, if it maintains
records identifying each portion of the
credit and its collateral.

(i) Withdrawals and substitutions. (1)
A lender may permit any withdrawal or
substitution of cash or collateral by the
customer if the withdrawal or
substitution would not:

(i) Cause the credit to exceed the
maximum loan value of the collateral; or

(i) Increase the amount by which the
credit exceeds the maximum loan value
of the collateral.

(2) For purposes of this section, the
maximum loan value of the collateral on
the day of the withdrawal or
substitution shall be used.

(i) Exchange offers. To enable a
customer to participate in a
reorganization, recapitalization, or
exchange offer that is made to holders
of an issue of margin stock a lender may
permit substitution of the securities
received. A nonmargin nonexempted
security acquired in exchange for a
margin stock shall be treated as if it is
mirgin stock for a period of 60 days
following the exchange.

(k) Renewals and extensions of
Mmaturity, A renewal or extension of the
maturity of a credit need not be
considered a new extension of credit if
the amount of the credit is increased

only by the addition of interest, service
charges, or taxes with respect to the
credit.

(1) Transfers of credit. (1) A transfer of
a credit between customers or lenders
shall not be considered a new extension
of credit if:

(i) The original credit was in
compliance with this part;

(ii) The transfer is not made to evade
this part;

(iii) The amount of credit is not
increased; and

{iv) The collateral for the credit is not
changed.

(2) Any transfer between customers at
the same lender shall be accompanied
by a statement by the transferor
customer describing the circumstances
giving rise to the transfer and shall be
accepted and signed by a duly
authorized representative of the lender
acting in good faith. The lender shall
keep such statement with its records of
the transferee account.

(3} When a transfer is made between
lenders, the transferee lender shall
obtain a copy of the Form F.R. G-3
orginally filed with the transferor lender
and retain the copy with its records of
the transferee account.

{m) Actien for lender's protection.
Nothing in this part shall require a
lender to waive or forego any lien, or
prevent a lender from taking any action
it deems necessary for its protection.

(n) Mistakes in good faith. A mistake
in good faith in connection with the
extension or maintenance of credit shall
not be a violation of this part.

(o) Annual Report. Every registered
lender shall, within 30 days following
June 30 of every year, file Form F.R. G4
(OMB No. 7100-0011).

(p) Where to register and file
applications and reports. Registration
statements, applications to terminate
registration, and annual reports shall be
filed with the Federal Reserve Bank of
the district in which the principal office
of the lender is located.

§207.4 Credit to Broker-Dealers.

No lender shall extend or maintain
credit secured, directly or indirectly, by
any margin stock to a creditor who is
subject to Part 220 of this Chapter
except in the following circumstances:

(a) Emergency Loans. Credit extended
in good faith reliance upon a
certification from the customer that the
credit is essential to meet emergency
needs arising from exceptional
circumstances. Any collateral for such
credit shall have good faith loan value.

(b) Capital Contribution Loans. Credit
that the Board has exempted by order
upon a finding that the exemption is
necessary or appropriate in the public

interest or for the protection of
investors, provided the Securities
Investor Protection Corporation certifies
to the Board that the exemption is
appropriate.

§207.5 Employee Stock Option and Stock
Purchase Plans.

(a) Plan-lender; eligible plan. (1) Plan-
lender means any corporation,
(including a wholly-owned subsidiary,
or a lender thal is a thrift organization
whose membership is limited to
employees and former employees of the
corporation, its subsidiaries or affiliates)
that extends or maintains credit to
finance the acquisition of margin stock
of the corporation, its subsidiaries or
affiliates under an eligible plan.

(2) Eligible Plan, An eligible plan
means any employee stock option,
purchase, or ownership plan adopted by
a corporation and approved by its
stockholders that provides for the
purchase of margin stock of the
corporation, its subsidiaries, or
affiliates.

(b) Credit to exercise rights under or
finance an eligible plan. (1) If a plan-
lender extends or maintains credit under
an eligible plan, any margin security that
directly or indirectly secures that credit
shall have good faith loan value.

(2} Credit extended under this section
shall be treated separately from credit
extended under any other section of this
part excep! sections 207.3(a) and
207.3(0) of this part.

§207.6 Requirements for the List of OTC
Margin Stocks.

(a) Requirements for inclusion on the
list. Excep! as provided in paragraph (d)
of this section, an OTC margin stock
shall meet the following requirements:

(1) Four or more dealers stand willing
to, and do in fact, make a marke! in such
stock and regularly submit bona fide
bids and offers to an automated
quotations system for their own
accounts;

(2) The minimum average bid price of
such stock, as determined by the Board,
is at least $5 per share;

(3) The stock is registered under
section 12 of the Act, is issued by an
insurance company subject to section
12(g){2)(G) of the Act, is issued by a
closed end investmen! management
company subject to registration
pursuant to section 8 of the Investment
Company Act of 1940 (15 U.S.C. 80a-8),
is an American Depository Receipt
{ADR) of a foreign issuer whose
securities are registered under section 12
of the Act, or is a stock of an issuer
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required to file reports under section
15{d) of the Act;

(4) Daily quotations for both bid and
asked prices for the stock are
continuously available to the general
public;

(5) The stock has been publicly traded
for at least six months;

{6) The issuer has at least $4 million of
capital, surplus, and undivided profits;

(7) There are 400,000 or more shares of
such security outstanding in addition to
shares held beneficially by officers,
directors or beneficial owners of more
than 10 percent of the stock:

(8) There are 1,200 or more holders of
record, as defined in SEC Rule 12g5-1
(17 CFR 230.12g5-1), of the stock who
are not officers, directors or beneficial
owners of 10 percent or more of the
stock, or the average daily trading
volume of such a stock, as determined
by the Board, is at least 500 shares; and

(9) The issuer or a predecessor in
interest has been in existence for at
least three years.

(b) Requirements for continued
inclusion on the list. Except as provided
in paragraph [d) of this section, an OTC
margin stock shall meet the following
requirements:

{1) Three or more dealers stand
willing to, and do in fact, make a market
in such stock and regularly submit bona
fide bids and offers 10 an automated
quotations system for their own
accounts;

(2) The minimum average bid price of
such security, as determined by the
Board, is at least $2 per share;

{3) (1) The security is registered as
specified in paragraph (a)(3) of this
section;

{4) Daily quotations for both bid and
asked prices for the stock are
continuously available to the general
public;

(5) The issuer has al least $1 million of
capital, surplus, and undivided profits:

(6) There are 300,000 or more shares of
such stock outstanding in addition to
shares held beneficially by officers,
directors, or beneficial owners of more
than 10 percent of the stock; and

(7) There continue to be 800 or more
holders of record, as defined in SEC
Rule 12g5-1 (17 CFR 240.12g5-1), of the
stock who are not officers, directors, or
benefical owners of 10 percent or more
of the stock, or the average daily trading
volume of such stock, as determined by
the Board, is at least 300 shares.

[c) Removal from the list of OTC
margin stocks. The Board shall
periodically remove from the list any
stock that:

{1) Ceases 10 exist or of which the

" issuer ceases 1o exist, or

(2) No longer substantially meet the
provisions of paragraph (b) of this
section or § 207.2(k).

(d) Discretionary authority of Board.
Without regard to the other paragraphs
of this section, the Board may add to, or
omit or remove from, the OTC margin
stock list any equity security, if in the
judgment of the Board, such action is
necessary or appropriate in the public
interest.

(e) Unlawful representations. It shall
be unlawful for any lender to make, or
cause 10 be made, any representation to
the effect that the inclusion of a security
on the list OTC margin stocks is
evidence that the Board or the SEC has
in any way passed upon the merits of, or
given approval to, such security or any
transactions therein. Any statement in
an advertisement or other
communication containing a reference to
the Board in connection with the list or
securities on that list shall be an
unlawful representation.

§ 207.7 Supplement: Maximum loan value
of margin stock and other collateral.

(a) Maximum loan value of a margin
stock. The maximum loan value of any
margin stock, except options, is fifty per
cent of its current market value.

(b) Maximum loan value of nonmargin
stock and oll other collateral. The
maximum loan value of a nonmargin
stock and all other collateral except
puts, calls, or combinations thereof is
their good faith loan value.

(c) Maximum loan value of options.
Whether they are margin stock or not,
puts, calls, and combinations thereof
have no loan value,

By order of the Board of Governors of the
Federal Reserve System, July 28, 1983,
William W. Wiles,

Secretary of the Board,
[FR Doc. 83-20080 Filed 5-2-&3 8:45 am|
BILLING CODE §210-01-M

12 CFR Part 221
[Docket No. R-0458]

Regulation U: Credit by Banks for the
Purpose of Purchasing or Carrying
Margin Stock; Complete Revision and
Simplification of Reguilation U

AGENCY: Board of Governors of the
Federal Reserve System.

AcTION: Final rule,

SUMMARY: Regulation U, governing
securities credit extended by banks, has
been revised in its entirety. The new
Regulation U is written in simplified
language and organized in @ more
logical fashion. Obsolete provisions and

certain regulatory burdens and form-
filing requirements have been removed.

EFFECTIVE DATE: Augus!t 31, 1983.

FOR FURTHER INFORMATION CONTACT:
At the Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551, contact: Laura Homer,
Securities Credit Office, or Robert Lord,
Attorney, Division of Banking
Supervision and Regulation, {202) 452-
2781, At the Federal Reserve Bank of
New York, contact: Mindy Silverman,
Assistant Counsel, (212) 791-5032.

SUPPLEMENTARY INFORMATION: On
February 23, 1983, the Board issued for
public comment proposals to completely
revise and simplify Regulations G and U
(12 CFR Parts 207 and 221, respectively),
which govern securities credit extended
by banks and lenders other than banks
and broker-dealers (48 FR 8466, March 1.
1983). Pursuant to the proposal, and
after receiving public commentary,
Regulation U s revised by (1)
simplifying the language in all
provisions, {2) removing obsolete
provisions and certain form-filing
requirements, and {3) reordering
provisions in a more logical manner.
This revision incorporates amendments
made to Regulation U in January 1982
which exempted bank credit not secured
by margin stock from the regulation and
clarified the definition of the term
“indirectly secured” (47 FR 2981,
January 21, 1982).

Certain filing requirements with
respect to loans to OTC and third
market makers and block positioners
have been removed from the regulation.
The related forms, FR U-2, U-38, U-5,
and U-8 (OMB No. 7100-0116) therefore,
will be eliminated. Also, in cooperation
with the Securities and Exchange
Commission (“SEC"), references to
related SEC forms X-17A-12 (1) and (2),
X-17A-186 (1) and (2), and X-17A-17 are
being deleted so that the SEC may
proceed with its proposal to eliminate
these forms (SEC Release No. 34-19595).

Changes involving reduction in
reporting burdens have been submitted
to the Office of Management and
Budget.

A new section has been added to
Regulation U to notify nonmember
banks who propose to lend to brokers
and dealers on registered securities that
they are required by statute (15 U.S.C.
78h) to comply with securities credit
laws and regulations applicable to
member banks. Currently, notice of this
requirement is contained in Regulation T
(12 CFR Part 220), but not in Regulation
U. Notice of this requirement should
also be contained in Regulation U since
the statute places as affirmative duty of
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compliance upon banks as well as
brokers and dealers. This addition to
Regulation U will not place any new
compliance responsibilities on banks.
The Board has removed, in its
entirety, current § 221.3(q), which
regulates loans to certain lenders. This
section was added to Regulation U in
1959 to limit the amount of credit
available to “collateral lenders," who
were neither banks nor broker-dealers
and, therefore, not subject to the Board's
then existing margin regulations. A
comprehensive regulation (Regulation G,
12 CFR 207) was adopted by the Board
in 1968 to cover all lenders other than
banks and broker-dealers, including
collateral lenders. Because of the
adoption of Regulation G, the retention
of § 221.3(q) is no longer necessary.

Explanation of Changes

The new Regulation U is divided into
eight sections which, in the following
order, (1) state the legal basis and scope
of the regulation, (2) define the terms
used throughout the regulation, (3) state
the general rule, (4) require nonmember
banks to file agreements with the Board
before they engage in securities credit
transactions with brokers or dealers, (5)
separately treat loans made to brokers
or dealers for market facilitating
purposes, (6) specify transactions which
are exempt from the requirements of the
regulation, (7) set forth the criteria for
inclusion on the List of OTC Margin
Stocks, and (8) establish the maximum
loan value of different types of
collateral.

A section by section analysis of the
new Regulation U follows:

1. Autharity, Purpose, and Scope

This section states the Board's legal
authority to promulgate Regulation U,
the purpose of the rule, and the fact that
is coverage is limited to banks.

2. Definitions

This section contains eleven
definitions of terms used throughout the
regulation. All terms of art not defined
in the Securities Exchange Act of 1934
("1834 Act")(15 U.S.C. 78a et seq.) itself
ire defined in this section. The term
‘bank", although defined in the 1934
Act, is defined more precisely in the
Proposed regulation. Other terms which

ave, over the past five decades,
achieved “common usage” status in
margin regulation parlance have been
Incorporated into the regulation and are,
therefore, defined in this section. Some
definitions are scattered throughout the
current regulation, All such definitions
have been brought within a single
definitional section.

The revised definition of “indirectly
secured” adopted by the Board in
January, 1982 did not contain a specific
exception (contained in an earlier
definition) that a loan will not be
considered “indirectly secured” if a
lender in good faith has not relied upon
margin stock as collateral. It was not the
intent of the Board, however, to remove
this exception, and interpretations have
been issued making this point clear. To
avoid misunderstanding, language has
been added to the definition in the new
refulation to clarify this point,

n view of comments received, (1) The
definition of ""good faith” has been
revised to clarify that in valuing assets
on a “good faith” basis, the bank may
not lend more than 100 per cent of the
current market value of the collateral
and may not look to other assets held as
collateral in connection with unrelated
transactions; separate extensions of
purpose credit may be made on an
unsecured basis if the financial
circumstances of the borrower
otherwise warrant; (2) the definition of
“carrying credit” was revised to delete
language relating to maintenance of a
“position in a8 margin security"; and (3)
the definition of “current market value"
was revised to delete references to
determinations "in accordance with
generally accepted accounting
principles”. The Board wishes to make
clear that book value can be considered
a reasonable method of valuation, in
appropriate circumstances.

3. General Requirements

A. This section contains the general
rules which banks must follow when
extending, maintaining, or arranging
credit on the collalern? of margin stock.
It places limits on the amount of credit
banks can extend when the purpose is
to purchase or carry securities and the
loan is secured by margin stock.

B. The "general requirements" section
also contains the “single credit” rule,
which directs bank to aggregate the
amount of purpose credit extended to a
single customer in order to prevent
evasion of the rule. This section also
specifically permits the use of other
collateral with margin stock to support a
purpose credit. Under the present rule,
as written, there is some ambiguity as to
whether such “mixed collateral" loans
are permissible.

C. This section also requires banks
who extend credit on margin stock to
obtain a Form FRU-1 (OMB No. 7100~
0115), which requires a borrower to state
the purpose and amount of a loan, and
list the margin stock used as collateral.

This section also outlines the
procedure for obtaining purpose
statements in connection with revolving

credit or other multiple draw
agreements.

Withdrawals and substitutions of
collateral for an existing loan are
permitted by this section (1) as long as
such action would not result in an
increase in the amount by which the
credit exceeds the maximum loan value
of the collateral, or (2) at any time that
the collateral has lean value in excess of
that required by the regulation. In
addition, withdrawals of collateral will
be permitted to enable a customer to
participate in a reorganization,
recapitalization or, an exchange offer,
provided any nonmargin securities
received in exchange are substituted for
the securities withdrawn and treated as
margin stock for a period of sixty days
following the exchange.

Provisions regarding extensions and
maturities of credit, transfers of credit,
mistakes made in good faith, and action
which a bank may take for its own
protection have been consolidated in
this section,

4. Agreements of Non-Member Banks

This is a new section of Regulation U.
Section 8 of the 1934 Act (15 U.S.C. 78h)
prohibits brokers and dealers from
borrowing on registered securities in the
ordinary course of business unless they
borrow from either 8 member bank or a
nonmember bank that has filed an
agreement with the Board agreeing to
comply with all laws applicable to
member banks in connection with
securities credit transactions, This
statutory requirement is currently
embodied in Regulation T {12 CFR
220.15), which is applicable to brokers
and dealers. However, it is the
nonmember bank which has the
affirmative duty to file such agreements
(FR T-1 and FR T-2) with the Board. In
the interest of providing nonmember
banks with more adequate notice of this
statutory requirement, this section is
being added to Regulation U.

5. Special Purpose Loans to Brokers and
Dealers

Since the inception of Regulation U,
the Board recognized that banks made
certain specialized loans to brokers and
dealers which were either short-term
loans to facilitate the settlement and
clearance of securities transactions or
loans regulated at another level. These
loans have always been treated
differently from regular margin loans.
Provision is made in a separate section,
therefore, by which banks may lend on a
“good faith” basis to brokers and
dealers who borrow for any one or more
of the thirteen specialized purposes
listed in the regulation. Special
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treatment of such loans is conditioned
upon receipt of certified statements from
the broker or dealer as to the purpose of
the loan. Comparable exceptions to the
general credit limitations are in the
current Regulation U, but the proposed
rule consolidates all of these exceptions
into one section and removes any
limitations on the type of collateral
securing the loans. In view of comments
received, the language of regulation U
has been changed to reflect the Board's
intent that, unless otherwise noted, the
“good faith" requirement applies only to
the acceptance of the notice or
certification that the loan is for one of
the oses specified in the regulation.

e provisions regarding it
extended to block positioners, OTC
marke! makers, and third market makers
will no longer require the filing of board
forms FR U-2, U-3, U-5 and U-8. In
conjunction with this change, the
regulation will delete references to the
related SEC Forms X-17A-12(1), X-17A-
16(1), and X-17A-17. This will obviate
the need for filing these forms with the
SEC as a prerequisite to eligibility for
special credil. In coordination with the
Board, the SEC is rescinding its rules
pursuant to which these forms are
required. v

6. Exempted Transactions

This section exempts from Regulation
U eight specific kinds of nonbroker-
dealer bank loans. All but one or these
exemptions are contained in various
sections of the current regulation. The
proposed rule consolidates the existing
exemptions into one section. A new
exemption is provided for loans to
employee stock ownership plans
(ESOPs) qunlified under section 401 of
the Internal Revenue Code. The purpose
of this new exemption is 1o permit banks
to treat loans to employee stock
ownership plans in the same manner as
they are now permitted to treat loans to
similar corporate lenders referred 1o as
“plan lenders.”

7. List of OTC Margin Stocks

This section contains the criteria for
initial and continued inclusion on the
Board’s List of OTC Margin Securities.
These criteria were amended to more
closely conform with the listing
requirements of major exchanges (47 FR
21,756, May 20, 1982).

8 Supplement

This final section assigns value to
various types of collateral for purposes
of the regufation. Three specific types of
collateral are given loan value: (1)
Margin stock has a maximum loan value
of fifty per cent of its current market
value; (2) all other collateral, other than

puts, calls or combinations thereof, are
assigned a “good faith” loan value; and
(3) except for loans to specialists to
finance specialist transactions, puts,
calls and combinations are given no
loan value.

8. Combining Regulations G and U

The Board requested specific public
comment on the question whether
Regulations G and U should be
combined to form a new comprehensive
regulation with various subchapters or
whether the two regulations should be
maintained separately in their simplified
forms. The majority of those responding
to this question opposed combining the
regulations on the basis that doing so
could lead to more confusion than
clarity and that separate regulations are
warranted in light of differences
between the two types of lenders.
Regulations G and U will, therefore, be
maintained separately in their simplified
forms.

Final Regulatory Flexibility Analysis

The Revision of Regulation U is part
of a program to simplify all of the
board's margin regulations, generally,
and to reduce specific administrative
and regulatory burdens imposed upon
banks. The Federal Register document
published on March 1, 1983 contained an
Initial Regulatory Flexibility Analysis
for the complete revision of Regulation
U (48 FR 8472). Comments received on
the proposal agree with the Board's
analysis. The Board, therefore, certifies
for the purposes of 5 U,S.C. 605(b) that
the changes proposed are not expected
to have any adverse impact on a
substantial number of small businesses.

List of Subjects in 12 CFR Part 221

Banks, Banking, Brokers, Credit,
Federal Reserve System, Margin, Margin
requirements, Investments, Reporting
and recordkeeping requirements,
Securities.

Accordingly, pursuant to sections 3, 7,
8 and 23 of the Securities Exchange Act
of 1934, as amended [15 U.S.C, 78c, 78g.
78h and 78w), Part 221 [Regulation U) is
completely revised to read as follows:

PART 221—CREDIT BY BANKS FOR
THE PURPOSE OF PURCHASING OR
CARRYING MARGIN STOCK

Sec.

2211
221.2
203

Authority, purpose, and scope.

Definitions.

General requirements.

2214 Agreements of nonmember banks,

2215 Special purpose loans to brokers und
dealers,

2218 Exempted transactions.

221.7 Requirements for the List of OTC
Margin Stocks.

Sec.
2218 Supplement; maximum loan value of
margin stock and other collateral,
Authority: Sections 3, 7, 8 and 23 of the
Securities Exchange Act of 1934, as amended
{15 U.S.C. 78c, 78, 78h and 78w).

§221.1 Authority, purpose, and scope.

(a) Authority. Regulation U (“this
part"”) is issued by the Board of
Governors of the Federal Reserve
System (“the Board") pursuant to the
Securities Exchange Act of 1934 (the
“Act") (15 U.S.C. 78a et seq.).

(b) Purpose and scope. This part
imposes credit restrictions upon “bank”
(as defined in § 221.2(b) of this part) tha
extend credit for the purpose of buying
or carrying margin stock if the credit is
secured directly or indirectly by margin
stock. Banks may not extend more than
the maximum loan value of the
collateral securing such credit, as set by
the Board in § 221.8 (the Supplement).

§221.2 Definitions.

The terms used in this part have the
meanings given them in section 3{a) of
the Act or as defined in this section.

(a) "Affiliate” means: (1) Any bank
holding company of which a bank is a
subsidiary within the meaning of the
Bank Holding Company Act of 1956, as
amended (12 U.S.C. 1841(d));

(2) Any other subsidiary of such bank
holding company; and

(3) Any other corporation, business
trust, association, or other similar
organization that is an affiliate as
defined in section 2{b) of the Banking
Act of 1933 (12 U.S.C, 221a(c)).

(b){1) "“Bank" has the meaning given
to it in section 3[a)(6) of the Act (15
U.S.C. 78c{a)(6)) and includes: (i) Any
subsidiary of a bank;

(ii) Any corporation grganized under
section 25{a) of the Federal Reserve Ac!
(12 U.S.C. 611); and

(iti) Any agency or branch of a foreign
bank located within the United States.

(2) “Bank” does not include; {i) Any
savings and loan association,

(ii) Any credit union,

(iii) Any lending institution that is an
instrumentality or agency of the United
States, or

(iv) Any member of a national
securities exchange.

(c) “Carrying” credit is credit that
enables a customer to maintain, reduce.
or retire indebtedness originally
incurred to purchase & security that is
currently @ margin stock.

{d) “Current market value™ of (1) 8
security means: {i) If quotations are
available, the closing sale price of the
security on the preceding business day.
as appearing on any regularly published
reporting or quotation service: or
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(ii) If there is no closing sale price, the
bank may use any reasonable estimate
of the market value of the security as of
the close of business on the preceding
business day; or

(iii) If the credit is used to finance the
purchase of the security, the total cost of
purchase, which may include any
commissions charged.

(2) Any other collateral means a value
determined by any reasonable method
in accordance with sound banking
practices.

(e} “Customer" includes any person or
persons acting jointly, to or for whom a
bank extends or maintains credit.

() “Good faith” with respect to: (1)
The loan value of collateral, means that
amount (not exceeding 100 per cent of
the current market value of the
collateral) which a bank, exercising
sound banking judgment, would lend,
without regard to the customer’s other
assets held as collateral in connection
with unrelated transactions.

(2) Accepting notice or certification
from or on behalf of a customer means
that the bank or its duly authorized
representative is alert to the
circumstances surrounding the credit,
and if in possession of information that
would cause a prudent person not to
accept the notice or certification without
inquiry, investigates and is satisfied that
it is truthful;

(8) “Indirectly secured” (1) Includes
any arrangement with the customer
under which:

(i) The customer's right or ability to
sell, pledge, or otherwise dispose of
margin stock owned by the customer is
in any way restricted while the credit
remains outstanding; or

(ii) The exercise of such right is or
miy be caused for accelerating the
maturity of the credit.

(2) Does not include such an
arrangement if:

(i) After applying the proceeds of the
credit, not more than 25 percent of the
value (as determined by any reasonable
method) of the assets subject to the
arrangement is represented by margin
stock;

(ii) It is & lending arrangement that
permits accelerating the maturity of the
credit as a result of a default or
enegotiation of another credit to the
customer by another lender that is not
an affiliate of the bank;

(iii) The bank holds the margin stock
only in the capacity of custodian,
depositary, or trustee, or under similar
Circumstances, and, in good faith, has
not relied upon the margin stock as
collateral; or

(iv) The bank, in good faith, has not
relied upon the margin stock as

collateral in extending or maintaining
the particular credit.

{h) “Margin stock" means: (1) Any
equity security registered or having
unlisted trading privileges on a national
securities exchange;

(2) Any OTC margin stock;

(3) Any debt security convertible into
a margin stock, or carrying a warrant or
right to subscribe to or purchase a
margin stock;

(4) Any warrant or right to subscribe
to or purchase a margin stock; or

(5} Any security issued by an
investment company registered under
section 8 of the Investment Company
Act of 1940 [15 U.S.C. 80a-8), other than:

(i) A company licensed under the
Small Business Investment Company
Act of 1858, as amended (15 U.S.C. 661),
or

(ii) A company which has at least 95
per cent of its assets continuously
invested in exempted securities (as
defined in 15 U.S.C. 78c(12)).

(i) “Maximum loan value" is the
percentage of current market value
assigned by the Board under § 221.8 of
this part to specified types of collateral.
The maximum loan value of margin
stock is stated as a percentage of its
current market value. Puts, calls and
combinations thereof have no loan value
except for purposes of § 221.5(c)(10) of
this part. All other collateral has “good
faith” loan value.

{j)."OTC margin stock” is any equity
security not traded on a national
securities exchange that the Board has
determined has the degree of national
investor interest, the depth and breadth
of market, the availability of information
respecting the security and its issuer,
and the character and permanence of
the issuer lo warrant being treated like
an equity security traded on a national
securities exchange. An OTC stock is
not considered to be an “OTC margin
stock™ unless it appears on the Board's
periodically published list of OTC
margin stocks.

(k) “Purpose credit” is any credit for
the purpose, whether immediate,
incidental, or ultimate, of buying or
carrying margin stock.

§ 221.3 General requirements.

(a) Extending, maintaining, and
arranging credit. (1) Extending credit.
No bank shall extend any purpose
credit, secured directly or indirectly by
margin stock, in an amount that exceeds
the maximum loan value of the
collateral securing the credit. The
maximum loan value of margin stock
(set forth in § 221.8 of this part) is
assigned by the Board in terms of a
percentage of the current market value
of the margin stock. All other collateral

has “good faith” loan value, as defined
in § 221.2(f) of this part.

(2) Maintaining credit. A bank may
continue to maintain any credit initially
extended in compliance with this part,
regardless of:

(i) Reduction in the customer's equity
resulting from change in market prices;

(i) Change in the maximum loan
value prescribed by this part; or

(iii) Change in the status of the
security (from nonmargin to margin)
securing an existing purpose credit,

(3) Arranging credit. No bank may
arrange for the extension or
maintenance of any purpose credit,
excep! upon the same terms and
conditions under which the bank itself
may extend or maintain purpose credit
under this part.

(b) Purpose statement. (1) Except for
credit extended under paragraph (c) of
this section, whenever a bank extends
credit secured directly or indirectly by
any margin stock, the bank shall require
its customer to execute Form F.R. U-1
[(OMB No. 7100-0115), which shall be
signed and accepted by a duly
authorized officer of the bank acting in
good faith,

(c) Purpose statement for revolving
credit or multiple-draw agreements.

(i) If a bank extends credit, secured
directly or indirectly by any margin
stock, under a revolving credit or other
multiple-draw agreement, Form F.R. U-1
can either be executed each time a
disbursement is made under the
agreement, or al the time the credit
arrangement is originally established.

(ii) If a purpose statement executed. at
the time the credit arrangement is
initially made indicates that the purpose
is to purchase or carry margin stock, the
credit will be deemed in compliance
with this part if the maximum loan value
of the collateral at least equals the
aggregate amount of funds actually
disbursed. For any purpose credit
disbursed under the agreement, the bank
shall obtain and attach to the executed
Form F.R. U-1 a current list of collateral
which adequately supports all credit
extended under the agreement.

(d) Single credit rule. (1) All purpose
credit extended to a customer shall be
treated as a single credit, and all the
collateral securing such credit shall be
considered in determining whether or
not the credit complies with this part.

(2) A bank that has extended purpose
credit secured by margin stock may not
subsequently extend unsecured purpose
credit to the same customer unless the
combined credit does not exceed the
maximum loan value of the collateral
securing the prior credit.
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(3) If @ bank extended unsecured
purpose credit to a customer prior to the
extension of purpose credit secured by
margin stock, the credits shall be
combined and treated as a single credit
solely for the purposes of the
withdrawal and substitution provision
of paragraph (f) of this section.

(4) If a bank extends purpose credit
secured by any margin stock and non-
purpose credit to the same customer, the
bank shall treat the credits as two
separate loans and may not rely upon
the required collateral securing the
purpose credit for the nonpurpose credit.

(e) Mixed collateral loans. A purpose
credit secured in part by margin stock,
and in part by other collateral shall be
treated as two separate loans, one
secured by margin stock and one by all
other collateral. A bank may use a
single credit agreement, if it maintains
records identifying each portion of the
credit and its collateral.

(f) Withdrewals and substitutions. (1)
A bank may permit any withdrawal or
substitution of cash or collateral by the
customer if the withdrawal or
substitution would not:

(i) Cause the credit to exceed the
maximum loan value of the collateral; or

(ii) Increase the amount by which the
credit exceeds the maximum loan value
of the collateral.

(2) For purposes of this section, the
maximum loan value of the collateral on
the day of the withdrawal or
substitution shall be used.

(8) Exchange offers. To enable a
customer to participate in a
reorganization, recapitalization or
exchange offer that is made to holders
of an issue of margin stock, a bank may
permit substitution of the securities
received. A nonmargin, nonexempted
security acquired in exchange for a
margin stock shall be treated as if it is
margin stock for a period of 60 days
following the exchange,

(h) Renewals and extensions of
maturity. A renewal or extension of
maturity of a credit need not be
considered a new extension of credit if
the amount of the credit is increased
only by the addition of interest, service
charges, or taxes with respect to the
credit.

(i) Transfers of credit. (1) A transfer of
a credit between customers or banks
shall not be considered a new extension
of credit if:

(i) The original credit was in
compliance with this part;

(ii) The transfer is not made to evade
this part;

({ii) The amount of credit is not
increased; and

(iv) The collateral for the credit is not
changed.

(2) Any transfer between customers at
the same bank shall be accompanied by
a statement by the transferor customer
describing the circumstances giving rise
to the transfer and shall be accepted an
signed by an officer of the bank acting in
good faith. The bank shall keep such
statement with its records of the
transferee account.

(3) When a transfer is made between
banks, the transferee bank shall obtain
a copy of the form F.R. U-1 originally
filed with the transferor bank and retain
the copy with its records of the
transferee account.

(i) Action for bank's protection.
Nothing in this part shall require a bank
to waive or forego any lien or prevent a
bank from taking any action it deems
necessary in good faith for its
protection.

(k) Mistakes in good faith. A mistake
in good faith in connection with the
extension of maintenance of credit shall
not be a violation of this part.

§221.4 Agreements of nonmember banks.

(a) Banks that are not members of the
Federal Reserve System shall file an
agreement that conforms to the
requirements of section 8(a) of the Act
(See Form T-1 for domestic nonmember
banks and Form T-2 for all other
nonmember banks) prior to extending
any credit secured by any nonexempt
security registered on a national
securities exchange to persons subject
to Part 220 of this Chapter, who are
borrowing in the ordinary course of
business.

(b) Any nonmember bank may
terminate its agreement upon written
notification to the Board.

§ 221.5 Special purpose loans to brokers
and dealers

(a) Special purpose loans. A member
bank and a nonmember bank that is in
compliance with § 221.4 of this part,
may extend and maintain purpose credit
to brokers and dealers without regard to
the limitations set forth in § 221.3 and
221.8 of this part, if the credit is for any
of the specific purposes and meets the
conditions set forth in paragraph (c) of
this section.

(b) Written notice. Prior to extending
credit for more than a day under this
section, the bank shall obtain and
accep! in good faith a written notice or
certification from the borrower as to the
purposes of the loan, The written notice
or certification shall be evidence of
continued eligiblity for the special credit
provisions until the borrower notifies
the bank that it is no longer eligible or
the bank has information that would
cause & reasonable person to question

whether the credit is being used for the
purpose specified.

(c) Types of special purpose credit.
The types of credit that may be
extended and maintained on a good
faith basis are as follows:

(1) Hypothecation loans. Credit
secured by hypothecated customer
securities that, according to written
notice received from the broker or
dealer, may be hypothecated by the
broker or dealer under Securities and
Exchange Commission (“SEC") rules.

(2) Temporary advances in payment-
against-delivery transactions. Credit to
finance the purchase or sale of securities
for prompt delivery, if the credit is to be
repaid upon completion of the
transaction.

(3) Loans for securities in transit or
transfer. Credit to finance securities in
transit or surrendered for transfer, if the
credit is to be repaid upon completion of
the transaction.

(4) Intra-day loans. Credit to enable a
broker or dealer to pay for securities, if
the credit is to be repaid on the same
day it is extended.

(5) Arbitrage loans. Credit to finance
proprietary or customer bona fide
arbitrage transactions. For the purpose
of this section “bona fide arbitrage"
means:

(i) Purchase or sale of a security in
one market, together with an offsetting
sale or purchase of the same security in
a different market at nearly the same
time as practicable, for the purpose of
taking advantage of a difference in
prices in the two markets; or

(ii) Purchase of a security that is,
without restriction other than the
payment of money, exchangeable or
convertible within 90 calendar days of
the purchase into a second security,
together with an offsetting sale of the
second security at or gabout the same
time, for the purpose of taking ‘
advantage of a concurrent disparity in
the price of the two securities.

(8) Distribution loans. Credit to
finance the distribution of securities to
customers,

(7) Odd-lot loans. Credit to finance the
odd lot transactions of a person
registered as an odd lot dealer on a
national securities exchange.

(8) Emergency loans. Credit that is
essential to meet emergency needs of
the broker-dealer business arising from
exceptional circumstances.

(9) Capital contribution loans. (i)
Credit that Board has exempted by
order upon a finding that the exemption
is necessary or appropriate in the public
interest or for the protection of
investors, provided the Securities
Investor Protection Corporation certifies
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lo the Board that the exemption is
ippropriate; or

(i) Credit to a customer for the
purpose of making a subordinated loan
or capital contribution to a broker or
dealer in conformity with the SEC’s net
capital rules and the rules of the
broker's or dealer's Examining
Authorily, provided:

(A) The customer reduces the credit
by the amount of any reduction in the
loan or contribution to the broker or
dealer; and

(B) The credit is not used to purchase
securities issued by the broker or dealer
in a public distribution.

(10) Loans te specialists. Credit
extended to members of a national
securities exchange who are registered
and acting as specialists on thg
exchange for the purpose of financing
transactions in the specialty security
and permitted offset positions, provided
the credit is extended on a good faith
loan value basis.

(11) OTC market maker credit. Credit
to & dealer who has given written notice
to the bank that it is a “qualified OTC
market maker" in an OTC margin
security as defined in SEC Rule 3b-8 (17
CFR 240.3b-8) and that the credit will be
used solely for the purpose of financing
the market making activity, provided the
credit is extended on a good faith loan
value basis.

(12) Third market maker loans. Credit
10 a dealer who has given written notice
to the bank that it is a “qualified third
market maker,” as defined in SEC Rule
50-8 (17 CFR 240.3b-8), and that the
credit will be used solely for the purpose
of financing positions in securities
assumed as a “qualified third market
muker," provided the credit is extended
on a good faith loan value basis. .

(13) Block positioner credit, Credit to
a dealer who has given written notice to
the bank that it is a “qualified block
positioner” for a block of securities, as
defined in SEC Rule 3b-8 (17 CFR
240.3b-8), and that the credit will be
used to finance a position in that block,
provided the credit is extended on a
good faith loan value basis,

§221.6 Exempted transactions.

A bank may extend and maintain
purpose credit without regard o the
provisions of this part if such credit Is
extended:

{a) To any bank;

(b) To any foreign banking insititution:

(c) Outside the United States;

(d) To an employee stock ownership
plan (ESOP) qualified under section 401
O‘g!;m Internal Revenue Code (26 U.S.C

(¢) To any “plan lender" as defined in
Part 207 of this Chapter to finance such

a plan, provided the bank has no
recourse to any securities purchased
pursuant to the plan;

(f) To any customer, other than a
broker or dealer, to tempaorarily finance
the purchase or sale of securities for
prompt deliver, if the credit is to be
repaid in the ordinary course of
business upon completion of the
transaction;

(g) Against securities in transit, if the
credit is not extended to enable the
customer to pay for securities purchased
in an account subject to Part 220 of this
Chapter; or

(h) To enable a customer to meet
emergency expenses not reasonably
foreseeable, and if the extension of
credil is supported by a statement
executed by the customer and accepted
and signed by an officer of the bank
acting in good faith. For this purpose,
emergency expenses include expenses
arising from circumstances such as the
death or disability of the customer, or
some other change in circumstances
involving extreme hardship, not
reasonably foreseeable at the time the
credil was extended. The opportunity to
realize monetary gain or to avoid loss is
not a “‘change in circumstances” for this
purpose.

§ 221.7 Requirements for the list of OTC
margin stocks,

{8) Requirements for inclusion on the
list. Excep! as provided in paragraph (d)
of this section, an OTC margin stock
shall meet the following requirements:

(1) Four or more dealers stand willing
to, and do in fact, make a market in such
stock and regularly submit bona fide
bids and offers to an automated
quotations system for their own
accounts;

{2) The minimum average bid price of
such stock, as determined by the Board,
is at least 85 per share;

(3) The stock is registered under
section 12 of the Act, is issued by an
insurance company subject to seclion
(12){g)(2){G) of the Act, is issued by a
closed end investment management
company subject to registration
pursuant to section 8 of the Investment
Company Act of 1940 (15 U.S.C. 80a-8), _
is an American Depository Receipt
(ADR) of a foreign issuer whose
securities are régistered under secton 12
of the Act, or is a stock of an issuer
required to file reports under section
15(d) of the Act;

{4) Daily quotations for both bid and
asked prices for the stock are
continuously available to the general
public;

(5) The stock has been publicly traded
for at least six months;

(6) The issuer had at least $4 million
of capital, surplus, and undivided
profits;

(7) There are 400,000 or more shares of
such stock outstanding in addition to
shares held beneficially by officers,
directors or beneficial owners of more
than 10 percent of the stock;

(8) There are 1,200 or more holders of
record, as defined in SEC Rule 12g5-1
(17 CFR 240.12g5-1), of the stock who
are not officers, directors or beneficial
owners of ten percent or more of the
stock, or the average daily trading
volume of such a stock as determined by
the Board, is at least 500 shares; and

{9) The issuer or a predecessor in
interest has been in existence for at
least three years.

(b) Requirements for continued
inclusion on the list. Except as provided
in paragraph (d) of this section, an OTC
margin stock shall meet the following
requirements:

(1) Three or more dealers stand
willing to, and do in fact make a market
in such stock and regularly submit bona
fide bids and offers to an automated
quotations system for their own
accounts;

(2) The minimum average bid price of
such stocks, as determined by the
Board, is at least $2 per share;

{3) The stock is registered as specified
in paragraph (a)(3) of this section;

(4) Daily quotations for both bid and
asked prices for the stock are
coninuously available to the general
public;

(5) The issuer has at least $1 million of
capital, surplus, and undivided profits;

(8) There are 300,000 or more shares of
such stock outstanding in addition to
shares held beneficially by officers,
directors, or beneficial owners of more
than 10 percent of the stock; and

(7) There continue to be 800 or more
holders of record, as defined in SEC
Rule 12g5-1 (17 CFR 240.12g5-1), of the
stock who are not officers, directors, or
beneficial owners of ten percent or more
of the stock, or the average daily trading
volume of such stock, as determined by
the Board, is at least 300 shares.

(c) Removal from the list. The Board
shall periodically remove from the list
any stock that:

(1) ceases to exist or of which the
issuer ceases to exist, or

(2) no longer substantially meets the
provisions of paragraph (b] of this
section or § 221.2(j).

(d) Discretionary authority of Board.
Without regard to the other paragraphs
of this section, the Board may add to, or
omit or remove from, the OTC margin
stock list, any equity security, if in the
judgment of the Board, such action is
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necessary or appropriate in the public
interest.

(e) Unlawful representations. It shall
be unlawful for any bank to make, or
cause to be made, any representation to
the effect that the inclusion of a security
on the list of OTC margin stocks is
evidence that the Board or the SEC has
in any way passed upon the merits of, or
given approval to, such security or any
transactions therein. Any statement in
an advertisement or other similar
communication containing a reference to
the Board in connection with the list or
stocks on that list shall be an unlawful
representation.

§ 2218 Supplement, maximum loan value
of margin stock and other collateral.

(a2) Maximum loan value of margin
stock. The maximum loan value of any
margin stock expect options is fifty per
cent of its current market value.

(b) Maximum loan value of nonmargin
stock and all other collateral. The
maximum loan value of nonmargin stock
and all other collateral except puts,
calls, or combinations thereof is their
good faith loan value,

(c) Maximum loan value of options.
Excepl for purposes of §221.5(c)(10) of
this part, puts, cails, and combinations
thereof have no loan value.

By order of the Board of Governors of the
Federal Reserve System, July 28, 1983,
William W. Wiles,

Secretary of the Board.
{FR Doc. 83-20081 Filed 8-2-83; 145 am|
BILLING CODE §210-01-M

CIVIL AERONAUTICS BOARD
14 CFR Part 261

[Economic Regulations Relssuance of Part
261; ER-1353)

Filing of Agreements

AGENCY: Civil Aeronautics Board
ACTION: Final rule,

SUMMARY: The CAB reissues its
procedures for filing intercarrier
agreements for Board approval and
antitrust immunity. The filing of
intercarrier agreements is now
voluntary, with the exception of mutual
aid agreements, which must be filed at
the Board. The rule simplifies and
clarifies existing rules for those
agreements that must still be filed.
Further, carriers filing intercarrier
agreements will not be required to
submit environmental documents. This
rulemaking is at the CAB's initiative to
update its rules in accord with statutory
changes.

DATES: Adopted: July 14, 1983. Effective:
August 3, 1983; however, the reporting
requirements are not yet approved by
the Office of Management and Budget
(OMB). The Board will give notice
concerning OMB's decision.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Brooks, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-873-5442.
SUPPLEMENTARY INFORMATION: Before
1978, air carriers were required lo file
copies of all agreements affecting air
transportation at the Board under
section 412 of the Federal Aviation Act
(49 U.S.C. 1382). Part 261 of the Board's
rules {14 CFR Part 261) set forth the
procedures for filing these agreements.

The Airline Deregulation Act of 1978
{(Pub. L. 95-504) amended section 412 to
limit mandatory filing of agreements to
mutual aid agreements and those
affecting foreign air transportation. A
carrier seeking Board approval could
still file an agreement affecting domestic
transportation, but that filing became
voluntary. The International Air
Transportation Competition Act (Pub. L.
96-192) further amended section 412 of
the Act to make the filing of agreements
affecting foreign air transportation
voluntary.

With the exception of mutual aid
agreements, which carriers must
continue to file pursuant to section
412(c)(2) of the Act, the filing of
intercarrier agreements under section
412 of the Act is now optional. Air
carriers and foreign air carriers continue
to file intercarrier agreements to the
Board for approval, however, because
they may also seek antitrust immunity
from the Board under section 414 of the
Act (49 U.S.C. 1384).

Additionally, in PR-218 (45 FR 16132,
March 12, 1980), the Board amended Part
312 of its rules to include approval of
carrier agreements among the actions
that normally do not require preparation
of an environmental impact statement or
assessment. With this change, the
section on environmental documents in
Part 261 is unnecessary. If the Board
asks carriers to submit environmental
documents in future, the guidelines in
Part 312 will apply.

The Board is reissuing Part 261 to
reflect the voluntary nature of
agreement filing under section 412 of the
Federal Aviation Act, and to simplify
the procedures for those carriers that
elect to file agreements at the Board. For
example, the Board is eliminating the
special filing requirements that applied
to affiliated air carriers. That type of
detailed examination of these
agreements is no longer warranted.

Paperwork Reduction Act

The collection-of-information
requirements in this rule are subject to
the Paperwork Reduction Act, Pub. L,
96-511, 44 U.S.C, Chapter 35, Those
requirements have been submitted to the
Office of Management and Budget
{OMB,) for review and commenl. Persons
may submit comments on the collection-
of-information requirements to OMB
and to the Board. Comments sent to
OMB should be addresed to: Office of
Information and Regulatory Affairs,
Attn: Desk Officer for Civil Aeronautics
Board, Office of Management and
Budget, Washington, D.C. 20503

Since this amendment revises Board
rules of procedure to conform to earlier
statutory gnd regulatory changes, and
imposes no new regulatory
requirements, the Board finds for good
cause that notice and public procedure
are unnecessary and that it may become
effective less than 30 days after
publication in the Federal Register.

Lists of Subjects in 14 CFR Part 261

Air carriers, Antitrust.

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 261, by
revising it to read as follows:

PART 261—FILING OF AGREEMENTS

Sec.

2611 Purpose,

261.2 Applicability

261.3 Who shall file.

261.4 What to file.

261.5 Requirements for filed documents

2516 Place and time of filing.

261.7. Modifications or cancellation.
Authority: Secs. 204, 412, 414, Pub. L. 85-

726, as amended, 72 Stat. 743, 770; 49 US.C

1324, 1382, 1384,

§261.1 Purpose.

This part establishes procedures for
the filing of contracts and agreements
between and among air carriers and
foreign air carriers for Board approval, ¥
when warranted, and for antitrust
immunity under sections 412 and 414 of
the Federal Aviation Act of 1958, as
amended (49 U.S.C. 1382, 1383),
respectively.

§261.2 Applicability.

The procedures set forth in this Part
apply to the filing of carrier contracts
and agreements filed under section 412
of the Federal Aviation Act and to the
carrier parties to those contracts and
agreements. The provisions of this par!
are applicable to contracts and
agreements filed for the Board's prior
approval under § 302.1601 of this
chapter only to the extent consistent
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with Subpart P of Part 302 of this
chapler. )

§261.3 Who shall file.

Any air carrier, foreign air carrier, or
association of air carriers or foreign air
carriers may file a contract or agreement
for Board approval under section 412 of
the Act and for antitrust immunity under
section 414. A filing by an association of
carriers shall indicate which of the
association’s member carriers are
parties to the contract or agreement. The
Board presumes that any contract or
agreement filed under this part is filed
on behalf of all the carriers that are
parties to it.

§261.4 What to file.

Parties to a contract or agreement
filed under this Part must give to the
Board two complete copies of that
contract or agreement, Oral contracts
and agreements shall be filed by use of
complete written memoranda stating the
terms of that contract or agreement.
Contracts or agreements filed that are
shown by correspondence or by
resolutions of associations of carriers
shall be accompanied by complete
copies of that correspondence or those
resolutions,

§261.5 Requirements for filed documents.

Documents filed under this part shall
conform to the requirements of
¥ 302.3(b) of this chapter.

§261.6 Place and time of filing.

Filings under this part shall be made
at the office of the Civil Aeronautics
Board, Washington, D.C. 20428,

§261.7 Modification or cancellation.

If the Board approves and, when
warranted, grants antitrust immunity to
& contract or agreement filed under this
Part, then all modifications or
cancellations of that contract or
dgreement shall also be filed in
accordance with this part. The
modifications or cancellations shall be
filed within 30 days after they are
igreed to by the parties, and will not
have antitrust immunity until granted by
the Board.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Sex -"f'-'Ul’y.
R Doc. 83-20127 Filed 8-2-80: 45 am|
ILLNG CODE 6320-01-M

14 CFR Part 263

[Economic Regulation Amendment 1 to
Part 263; ER-1354)

Participation of Air Carrier
Associations in Board Proceedings

AGENCY: Clvil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB amends its rules for
participation by air carrier associations
in CAB proceedings. Among other
things, those rules require CAB approval
of association by laws. That
requirement is outdated, unneeded and
inconsistent with deregulation, since
agreement filing by carriers with the
CAB is now voluntary. The amendment
confirms an existing CAB waiver of the
rule.

DATES:

Adopted: July 14, 1983,

Effective: August 3, 1983,

FOR FURTHER INFORMATION CONTACT:
Joseph A. Brooks, Office of the General
Counsel, 1825 Connecticut Avenue
N.W,, Washington, D.C. 20428; 202-673~-
5442,

SUPPLEMENTARY INFORMATION: The
Board has issued rules (14 CFR Part 263)
for the participation in its proceedings of
associations made up of U.S. carriers.
Among other things, that Part requires
CAB approval of association by laws
and articles of incorporation. That
requirement is based on former
statutory requirements under section 412
of the Federal Aviation Act (49 U.S.C.
1382) that air carriers file their
agreements with the Board for approval.
That statutory requirement has been
changed to state that the filing of
agreements is now voluntary.

The Board does not believe that this
detailed and limiting requirement is
consistent with the statutory change in
section 412 of the Act or with its intent
to remove the Board from involvement
in most carrier affairs. In addition, in
Order 81-8-89, dated August 14, 1981,
the Board waived the applicability of
that requirement in Part 263 for
associations whose articles and by laws
had not been approved by the Board at
that time, The Board stated that'any
potential anti-competitive effects of an
agreement governing an association are
best left to operation of the antitrust
laws. Elimination of the requirement
conforms the Board's rules to that
waiver and to the statutory change
making agreement filing necessary.

Those associstions that had in the
past filed under this part, and received
antitrust immunity for their
organizational agreements, will continue
to hold that immunity. The immunity is,

of course, subject to review. Changes to
immunized agreements must be filed
with the Board if continued immunity is
sought.

A conforming change is also made in
the section of the rule defining
association to reflect the fact that
agreement filing is now voluntary,

Because the rule reflects an earlier
statutory change and a previous waiver
of the rule, and removes a restriction on
carrier associations, the Board finds for
good cause that public notice and
procedure are unnecessary and that the
rule may become effective upon
publication in the Federal Register.

List of Subjects in 14 CFR Part 263

Administrative practice and
procedure, Air Carriers,

PART 263—{AMENDED]

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 263,
Participation of Air Carrier
Associations in Board Proocedings, as
follows:

The authority for Part 263 is:

1. Authority: Secs. 102, 204, 412, 1001, Pub,
L. 85-726, as amended, 72 Stal. 740, 743, 770,
and 788; 49 U.S.C. 1302, 1324, 1382, 1481.

2. Paragraph (a) of § 263.1 is revised to
read:

§263.1 Definitions.
{a) “Air carrier association" means an

association composed entirely or in part
of direct air carriers.

§ 263.2 [Removed and reserved]

3. Section 263.2 is removed and
reserved.

4. The table of contents of Part 263 is
revised to read:
Soc
2631 Delinitions.

263.2 |[Reserved)
2633 Participation.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[VR Doc. £35-21126 Filod 8-2-83; 845 am|
BILLING CODE 8320-01-M

4 CFR Part 289

[Economic Regulations Removal of Part
289; ER-1355]

Exemption of Air Carriers From
Agreement Filing Requirements of
Section 412 of the Federal Aviation
Act of 1958; Removal of Part

AGENCY: Civil Aeronautics Board.
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ACTION: Final rule.

SuMMARY: The CAB simplifies
provisions for filing intercarrier
agreements, Intercarrier agreements,
with the exception of mutual aid
agreements, are now filed with the
Board at the carriers’' option. An
exemption from the statutory provision
is thug no longer needed.

DATES:

Effective: August 3, 1983,

Adopted: July 14, 1983.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Brooks, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428; 202-873-5442.
SUPPLEMENTARY INFORMATION: Before
1978, section 412 of the Federal Aviation
Act (49 U.S.C. 1382) required air carriers
to file copies with the Board of all
intercarrier agreements. Part 289 of the
Board's rules (14 CFR Part 289)
exempted air carriers from that
requirement for three types of
agreements: ground services and
facilities, free or reduced-rate
transportation, and pick-up and
delivery.

The Airline Deregulation Act of 1878
(Pub. L. 95-504) amended section 412 to
limit mandatory filing of intercarrier
agreements to mutual aid agreements
and agreements affecting foreign air
transportation. As a result, carriers
could still file agreements that affected
only domestic air transportation, but
that filing became voluntary, with the
above exceptions. The International Air
Transportation Competition Act (Pub. L.
96-192) further amended section 412 of
the Act, to make the filing of agreements
affecting foreign air transportaton
voluntary as well.

With nearly all agreement filing under
section 412 of the Act now voluntary,
the exemptions set out in Part 289 are no
longer necessary. The Board is,
therefore, removing this part.

Because this action merely deletes a
rule that has become obsolete because
of other changes that have taken place,
the Board finds for good cause that
notice and public procedure are
unnecessary and that this action may
become effective upon publication in the
Federal Register.

List of Subjects in 14 CFR Part 289
Air carriers, Antitrust.

PART 289—REMOVED AND
RESERVED

Accordingly, the Civil Aeronautics
Board removes and reserves 14 CFR Part
289, Exemption of Air Carriers from
Agreement Filing Requirements of

Section 412 of the Federal Aviation Act
of 1958.
(Secs. 204, 416, 72 Stat. 743, 771; 49 US.C.
1324, 1386)
By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
|FR Doc. 83-21124 Filed 5-2-8% &48 um)
BILLING CODE 6320-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240

[Release Nos. 34-20021; 40-13408; File No.
$§7-954)

Facllitating Shareholder
Communications Provisions

AGENCY: Securities and Exchange
Commission.
ACTION: Final rules.

SUMMARY: The Commission today
announced the adoption of rule
amendments relating to
recommendations of the Commission's
Advisory Committee on Shareholder
Communications. The amendments are
designed to improve the process by
which issuers communicate with the
beneficial owners of securities
registered in the name of a broker, bank
or other nominee.

EFFECTIVE DATE: New paragraph (c) of
§ 240.14b-1 and amended § 240.17a-
3(a)(9) are effective January 1, 1985. The
other amendments are effective
November 1, 1983.

FOR FURTHER INFORMATION CONTACT:
Prior to the effective dates, contact Eric
E. Miller, (202) 272-2589, Office of
Disclosure Policy, Division of
Corporation Finance, Securities and
Exchange Commission, 450 Fifth Street,
N.W., Washington, D.C. 20549. After the
effective dates, contact John J. Gorman,
(202) 272-2573, Office of Chief Counsel,
Division of Corporation Finance,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549,

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today announced the adoption of certain
rule amendments relating to
recommendations of the Advisory
Committee on Shareholder
Communications (“Advisory
Committee™) in its report, Improving
Communications Between Issuers and
Beneficial Owners of Nominee Held
Securities (“Report”).! The amendments

! Copies of the Report can be obtained by sending

# self-addressed stamped ($2.40 p

go) envelope

-~

are designed to tighten the timetable for
proxy dissemination; to excuse, under
certain limited circumstances, issuers
from sending annual reports, proxy
statements and information statements
to security holders; and to establish a
means by which an issuer can
communicate directly with its non-

“objecting security holders whose

securities are registered in the name of a
nominee. The amendments are being
adopted substantially as proposed with
the exception of a few modifications
relating primarily to the direct
communication proposal.

Specifically, the rule changes:

(1) Amend paragraph (d) of Rule 14a-3
[17 CFR 240.14a-3] under the Securities
Exchange Act of 1934 ("Exchange Act")
[15 U.S.C. 78a et seq., as amended] {o (a)
require that the issuer’s inquiry required
by that paragraph be made by first class
mail or other equally prompt means at
leas! twenty calendar days prior to the
record date of a meeting of security
holders and (b) provide issuers an
exemption from the twenty day
requirement in the context of special
meetings where compliance is
impracticable;

(2) Add a new paragraph (f) to Rule
14a-3 that would (a) excuse issuers from
having to send annual reports or proxy
statements to a security holder if a
proxy statement and an annual report
for two consecutive annual meetings or
all, and at least two, dividend or interes!
checks (if sent by first class mail) during
a twelve month period have been mailed
to the security holder's address of
record and have been returned
undeliverable, unless state law requires
otherwise and (b) contain the exception
for multiple annual report mailings to
the same address previously set forth
elsewhere in the Rule;

(3) Add to pargraph (a) of Rule 14c-2
[17 CFR 240.14c-2] under the Exchange
Act a provision excusing an issuer from
mailing information statements to a
security holder if the issuer would not
have to deliver proxy statments and
annual reports under Rule 14a-3(f};

(4) Amend Rule 14b-1 [17 CFR
240.14b-1) under the Exchange Act to
require that brokers (a) respond to the
inquiry made by issuers or persons
acting on their behalf pursuant to Rule
14a-3(d) no later than seven business
days after receipt of the inquiry and (b)
mail proxy material and/or annual
reports no later than five business days
after the receipt of such material;

(10" by 12”) to: Publication Section, Room 304&
Securities and Exchange Commission, 450 Fifth
Street. N.W., Washington, D.C. 20648.




Federal Register / Vol. 48, No. 150 /| Wednesday, August 3, 1983 / Rules and Regulations

35083

(5) Add a new paragraph (¢} to Rule
14b-1 to (a) require brokers to provide
issuers upon request and assurance of
reimbursement of reasonable expenses
(direct and indirect) with the names,
addresses and securities positions of
customers who are beneficial owners of
the issuer's securities and who have not
objected to such disclosure and (b)
include an explicit restriction on an
issuer's use of the information furnished;
and

(6) Add to paragraph (a){9) of Rule
17a-3 [17 CFR 240.17a-3] under the
Exchange Act a requirement that a
record with respect to each cash or
margin account for which securities are
held in nominee name include whether
or not the beneficial owner has objected
to disclosure of his or her identity,
address and securities positions to
ISsuers.

This release focuses primarily upon
the changes made to the proposals
published for comment in December
1982 * and the reasons for such
revisions. Interested persons are
directed to the text of the amendments
and the Proposing Release for a more
complete understanding.

L. Background

The amendments which are the
subject of this release were proposed as
the Commission's third rulemaking
initiative under its comprehensive
review of the rules and regulations
epplicable to the solicitation of proxies
('Proxy Review Program”).? The
proposals grew out of the work of the
Advisory Committee,* which presented

' Releass No. 34-19291 (Decamber 2. 1962) [47 FR
15491 ["Proposing Relense”),

* The first initiative under the Commission's
Proxy Review Program was the adoption of a new
ciiform Regulation $-K item relating to the

its Report to the Division of Corporation
Finance in June 1982. In the Report, the
Advisory Committee made twenty-nine
recommendations directed to the
Commission, the New York and
American Stock Exchanges
("Exchanges"), the National Association
of Securities Dealers, Inc. ("NASD"), the
federal bank regulatory agencies, banks
and issuers. The Commission believed
that the Advisory Committee's
recommendations warranted serious
consideration and, accordingly,
proposed to amend its rules to reflect
the recommendations directed to it.®

I1. Discussion
A. General

The proposals set forth in the
Proposing Release generated significant
comment.® Commentators generally
endorsed the proposals designed to
tighten the timetable for proxy
dissemination and to eliminate, under
certain limited circumstances, the
obligation of an issuer to disseminate
proxy statements and annual reports.
Most comment was directed to the
proposals to establish a means by which
issuers can communicate directly with
their consenting beneficial owners.
Issuer commentors who addressed the
direct communication proposals almost
unanimously favored &eir adoption in
one form or another. Almost all banking
and securities industry commentators,
however, were opposed to these
proposals. The Commission is adopting
the proposals with a number of
modifications that reflect several of the
specific comments. These comments, as
well as others not reflected in the
adopted amendments, are discussed
below.

B. Rule 140-3(d)

Consistent with the recommendation
of the Advisory Committee, the

Cisclosure of certain relationships and tr
nvolving managmen! (Release No. 33-6441
(December 2, 1982) {47 FR 55061]). The second was
the proposal of amendments 1o the Commission's
tharehalder proposal rule, Rule 143-8 (Releuse No.
34-19135 (October 14, 1662} [47 FR 37420)). The mont
rcent initiative involves proposed revisions to Item
2 of Regulation S-K the uniform ltem governing
the dinclosure of managment remuneration in proxy
*latements, regisiration statoments and periodic
reparts (Release No. 33-8448 (Janunry 17, 1983) (48
FR 3625))

* The Advisory Committes was established by
the Commission in 1901 ta advise the Director of the
Division of Corporation Finance on various difficult.
complex and technical questions relating to the
Cevelopment of # better means for ixsuers 1o
temmunicate with iheir beneficial owners of
recunties registered (o the name of & broker, bank
or other nomines (Release No. 34-17707 [April 10,
1981} |46 FR 22508]). it was composed of fourteen
persona including represontatives of issuers,
txchanges, bunks, broker-dealers and others and
:m for twelye days during its nine meetings held
*iween May 1981 and May 1962,

* Al the tima the Commission issued the
Proposing Release. it sent letters to the NASD, the
Exchanges, the registered securities depositories
and the bank regulntory agencies releting 1o the
recommendations directed to them by the Advisory
Committee. In addition. on June 8, 1983 before the
Sennte Comimittee on Banking. Housing, and Urban
Alfairs und on June 18, 1983 before the House
Subcommittes un Telecommunications, Consumer
Protection and Finance of the House Committes on
Energy and C ce, the C ission testified in
support of an amendment to Section 14(b) of the
Exchange Act which would give the Commission the
authority to require that banks perform the same
tasks us brokers under that section. This legislative
initiative Is in furtherance of an Advisory
Committee recommendation. (See fn. 13, infro).

* More than three hundred and twenty-five letters
were received in response 1o the Commission's
solicitation of commont. The letters of comment, as
well 45 & copy of the y of the ¢

Commission proposed to revise current
Rule Rule 14a-3{d)? to require that an
issuer's inquiry be made by first class
mail or other equally prompt means
twenty (rather than ten) calendar days
prior to the record date of a meeting,
Commentators almost unanimously
supported this proposal. Several
commentators, however, asserted that
compliance with the proposal might not
be possible in the context of certain
special meetings of security holders
called on short notice because issuers
may not know twenty days in advance
of the record date that such a meeting
will be called. In view of these
comments, the Commission is adopting
the twenty day requirement, with an
exemption where compliance would be
impracticable in the context of 4 special
meeting of security holders. Where such
circumstances arise, the Rule requires
that issuers make the inquiry as many
days in-advance of the record date as is
practicable,

The Commission also proposed to
establish a central list of record dates of
issuers’ annual meetings by requiring
issuers to mail to the Commission a
copy of the inquiry (which would
contain notification of the record date).
The Advisory Committee contemplated
that a private vendor would make this
information available to the public.
While most commentators supported the
proposal, no vendor indicated an
interest in disseminating the
information. In the absence of vendor
interest and in view of the Commission's
inability to provide the resources
necessary for such a service, the
Commission has determined not to act
upon the proposal at this time. If, in the
future, a vendor indicates an interest in
providing such a service, the
Commission will revisit the issue.

C. Rule 14a-3(f)

The Commission, pursuant to the
Advisory Committee’s recommendation,
also proposed to amend Rule 14a-3 to
excuse an issuer from delivering a proxy
statement or annual report to any
security holder of record where at least
two consecutive annual meeting
mailings sent to the security holder's
address of record have been returned
undeliverable, unless state law requires
otherwise.®* While most commentators

T Pursuant to Rule 148-3(d). If an issuer knows
that securities of any class entitled to vote at o
meeting with respect to which the issuer intends to
solicit proxies, consents or authorization are held of
record by a broker, bank or voting trustes, or their
nominees, the issuer must inquire of such record
holder the number of sets of proxy material needed
for beneficial owners.

letters prepared by the staff, are available for publi
inspection and copying at the Commission’s Public
Reference Roam. [Sew File No, S7-954).

* This change was set forth in the Proposing
Relense as a change 1o Rule 14a-3(b).
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supported the Commission's proposal,
several requested that the exemption be
expanded to excuse mailings to security
holders if dividend or interest checks
have been returned undeliverable. They
asserted that such a standard also
would provide accuracy since dividend
and interest checks typically are sent by
first class mail and, thus, are easily
monitored under existing procedures.
The Commission believes that a
standard based on dividend or interest
checks will provide additional flexibility
to issuers.

Accordingly, the Commission has
adopted a new paragraph (f) to Rule
14a-3 that provides an exemption for
issuers if they satisfy either the test
based on annual meeting mailings, as
proposed, or one based on the return of
dividend or interest checks over a
twelve month period.? The alternative
test based on undeliverable checks also
requires that all checks be sent by first
class mail and that at least two cﬂecka
be mailed to the address of record
during a twelve month period. These
additional requirements, like the
requirement regarding two successive
annual meeting mailings, should ensure
that sufficient time has passed and that
enough mailings have been attempted to
assure that a security holder cannot be
contacted.

The Commission solicited specific
comment on whether the proposed
exemption from mailings under Rule
14a-3 should include an express
requirement that issuers resume
mailings of proxy statements or annual
reports once they learn of a security
holder's new address. While the
commentators were divided as to the
need for an explicit statement, the
Commission has determined such a
statement is necessary for purposes of
clarity and has amended the proposal to
reflect that change.'®

Finally, the Commission believes that
the rationale underlying the new
paragraph (f) of Rule 14a-3, that issuers
should be relieved of the expense of
printing and transmitting proxies and
annual reports where, for reasons
beyond their control, such material
cannot be delivered, applies equally in
the context of mailings of information

* New paragraph ([) also contains the other
exception to the annuval report mailing requirement,
that relating to the necessity for multiple mailings of
annual reports o security holders of record having
the same address. This exception previously had
been set forth as Note 2 to paragraph (d) of Rule
14a-3.

18 Several commentalors appeared to interpret
the proposed amendment as 4 mandatory rule. It
should be noted, however, that the amendment is

statements under Rule 14c-2(a).
Accordingly, the Commission has
determined to amend Rule 14c-2(a) by
providing an exemption from the
requirement to mail information
statements-to security holders if an
issuer can satisfy either of the tests
provided in Rule 14a-3(f) with respect to
proxy statements end annual reports,*?

D. Rules 14b-1 {a) and (b)

The Commission proposed to amend
Rule 14b-1(a) to require brokers to
respond to an issuer's inguiry pursuant
to Rule 14a-3(d) no later than seven
business days after receipt and to
amend paragraph (b) of Rule 14b-1 to
require brokers to forward proxy
materials to beneficial owners no later
than four businsess days after receipt of
the materials from an issuer. Currently,
both Rules 14b-1 (a) and (b) require
brokers to perform such tasks
“promptly.”

An overwhelming majority of
commentators supported the
amendment to Rule 14b-1(a) and the
Commission has determined to adopt it
as proposed. In addition, although most
commentators supported the proposed
amendment to Rule 14b-1(b), several
banks and brokers indicated that the
proposed four day turnaround was too
short, particularly during a high volume
period such as the proxy season. In the
Proposing Release, the Commission
indicated that it believed the proposed
requirement reflected industry practice.
Several commentators suggested,
however, that five business days would
be more consistent with industry
practice and would provide needed
flexibility. In view of these comments,
the Commission has adopted a
modification of proposed paragraph (b)
to require delivery of proxy materials no
later than five business days after
receipt from an issuer.** Five business
days should provide adequate flexibility
during peak periods while supplying the
necessary certainty.

E. Direct Communication—Rules 14b-1(c)
and 17a-3(a)(9)

After an extensive study of the
feasibility of providing a system for
issuers to identify their security holders
whose securities are held in nominee

1 The Commission believes it is unnecessary to
make the amendment to Rule 140-2 the subject of &
separate proposal, because it presents the sume
issues as the amendment 1o Rule 14a-3 and makes
Rule 14c-2 consistent with the changes made 1o
Rule 148-3.

12 Paragraph (b) also has been modified to make
clear a broker's obligation to send proxy materials
or ennuasl reports to cuslomers who become

permissive—ench issuer may make its own decisi
whether to cease malllogs in reliance on the
exemption.

eficial s of an {ssuer’s securities between
the inquiry required by Rule 140-3(d) and the
issuer's record date.

name, the Advisory Committee
recommended that the Commission
establish a system that would retain the
existing procedure for disseminating
proxy information, but would provide
issuers with access to the names,
addresses and securities positions of
consenting security holders.'® The
Advisory Committee contemplated that
the system would be used to augment
the proxy distribution process by
permitting issuers to contact such
security holders to determine whether
they have received proxy materials and
to urge them to vote their shares, and for
other incidential purposes, such as the
dissemination of interim reports and
other shareholder communications. The
Commission believed that the Advisory
Committee recommended a reasonable
solution to a difficult issue and,
accordingly, proposed to: (1) add a new
paragraph (c) to Rule 14b-1 that would
require brokers to provide an isssuer,
upon request and assurance of payment
for reasonable expenses (both direct
and indirect), with the names, addresses
and securities positions, compiled as of
an issuer’s record date, of consenting
beneficial owners of securities held of
record by the broker or its nominee; and
{2) amend Rule 17a-3(a}{9) to require
that the record required to be kept with
respect to each cash or margin account
for which securities are held in nominee
name include whether or not the
beneficial owner consents to disclosure
to issuers of his or her identity, address
and securities positions. However,
recognizing that such a system would
not be without cost, the Commission
specifically solicited comment on the
costs and benefits of such a system.

Three hundred commentators
addressed these proposals. An
overwhelming majority, most of whom
were issuers, supported the proposals,
either unconditionally or with
suggestions for modification, while
almost all commentators from the
banking and securities industries
opposed the proposals. In view of the

12 The Advisory Committee’s recommendation
was limited to brokers, because Section 14(b) and
the rules and regulations thereunder are applicable
only to brokers. The Advisory Committee
recommended that Section 14(b) be amended to
require banks to perform the same tasks required of
brokers. While the Commission did not specifically
solicit comment on the issue of whether banks
should be included in Section 14(b), many
commentators stated that similar regulations should
apply to banks. As indicated earller, the
Commission is pursuing a legislative initiative in
furtherance of the Advisory Committos
recommaendation. It should be noted that the
Advisory Committee also ex the strong
beltef that in the interim banks should volugunly
adop! similar procedures, and the Commission
concurs.
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Advisory Committee's recommendations
and the significant commentator

support, the Commission has adopted
the proposed amendments, with certain
modifications. The Commission believes
that these amendments will facilitate
communication between issuers and
their security holders whose securities
are held in nominee name and will not
unnecessarily interfere with the existing
proxy dissemination process.

a. Consent. Central to the
development of & means of direct
communication is the resalution of the
issue of security holders” consent, which
presents two significant questions, First
is the question of what evidence of
consent a broker should have before it
provides disclosure, /., whether an
sffirmative act should be required or
whether failure to object should suffice.
Second is the issue of how a broker
should commumicate with its costomers
to determine whether they consent. The
Proposing Release did not define the
phrase “consenting beneficial owner™
nor specify the way in which a broker
should Communicate with beneficial
owners, but solicited comment on these
1Ssues.

With respect to the first question, the
Advisory Committee believed that any
standard should safeguard the privacy
interests of brokerage customers, but not
be so burdensome as to deter beneficial
owners from communicating their
preference. The issuer commentators
advocated that brokers be required to
disclose the beneficial owner
information unless such owner
specificially objects. These
commentators asserted that this non-
objection standard would help facilitate
communication between issuers and
beneficial owners and would not
Compromise any privacy interest,
because beneficial owners could object
‘o disclosure. On the other hand, some
bank and securities industry
commentators were concerned about
confidentiality and customers’
expectiations.

The Commission has adopted a non-
objection standard for disclosure of the
b‘eneﬁcial owner information. The
Commission beleives that such a
standard best facilitates shareholder
‘ommunications by encouraging the
$reatest participation of shareholders
whose securities are held in nominee
fame. At the same time, the Commission
believes that privacy concerns are
sdequately addressed by giving

eneficial owners an opportunity te
Suject to disclosure. Accordingly, Rules
Hb-1(c) and 17a-3(a)(9) have been

amended to reflect this change from the
proposals.’*

Most commentators that urged the
adoption of a non-objection standard
also suggested that any objection be
required to be in writing. The
Commission is of the view that
customers should not be restricted in the
way they communicate with their
brokers and, thus, has not imposed such
a reguirement.

A large number of commentators
addressed the second question of how
brokers are to ascertain whether
beneficial owners object to disclosure.
Commentators asserted that brokers
need flexibiliy, because they
communicate with their customers in a
variety of ways, such as by telephone
and in mailings of research reports,
confirmations and monthly account
statements. In addition, each broker is
in the best position to determine the
most cost effective method of
communicating with its customers. The
Commission agrees that it s appropriate
to leave to brokers’ discretion the way
in which they communicate with their
customers '* and has made no change in
the proposal in this regard.

b. Costs/reasonable expenses. The
Advisory Committee concluded that the
benefits of the direct communication
proposals would exceed any cost and
that, in any case, brokers would be
reimbursed for their “reasonable
expenses.” In the Proposing Release, as
noted above, the Commission requested
specific comment on the costs attendant
to these proposals. The Commission also
req comment on whether it would
be necessary or appropriate to specify in
Rule 14b-1{c) the way in which
reasonable expenses, which the
Commission contemplated would
include start-up and maintenance costs,
should be determined.
commentators expressed concern about
the costs attendant to the proposals.
They were concerned primarily about

start-up costs, especially those

'* An sdditional revision has been made tu Rule
17a-3{adeii) to make clear that & broker must
maintam a record of whether a beneficial owner

* objects 1o disclosure of his ar her pame, address

and securities poaitions only with respect to those
beneficial owners of securities registered in
nominee nome,

'* Communtators requested that issuers be
permitted to prepure letters to bhe sent to beaeficial
OWNETs as 4 for | to inform beneficial
owners of the benefits of direct communication.
Under current roles of the national securities
exchanges [see New York Stock Exchange Culde
¥ 2465 and American Stock Exchange § 9537)
brokers are required to mail to beneficial owners.
materfal sent by issuers upon assurance of
retmb Thus, § already are permitied
to mail to beneficial owners any communication
provided they bear the cost.

associated with an inquiry of existing
customers, and subsequent maintenance
costs: As measures designed to reduce
start-up costs, commentators suggested
that brokers be permitted to use their
regular account mailings ta conduct the
customer inquiry and that the
Commission provide a long transition
period to allow for such procedures.

The Commission believes that there
are many ways for brokers to reduce the
costs arising from the amendments
adopted today. including the use of
regular mailings to conduct an inquiry of
existing customers. Moreover, the
Commission is providing a lengthy
transition period—until January 1, 1985.
This should permit brokers sufficient
time to undertake any necessary
changes, including a customer inquiry, in
the least costly way. Furthermore, the
Commission does not believe that
maintenance costs will be significant,
particularly because brokers already
maintain extensive customer account
information. In any event, a broker's
expenses are subject to issuer
reimbursement.

The majority of commentators that
addressed the issue of how “reasonable
expenses” should be determined and
whether that determination should be
codified concluded that the Commission
should leave the determination to the
self-regulatory organizations. While one
stock exchange was skeptical about its
ability to make the determination,
another stock exchange asserted that it
expected to participate in any such
undertaking. The Commission continues
to believe that, because the self-
regulatory organizations represent the
interests of both issuers and brokers,
they are in the bes! position to make a
fair allocation of all the costs assaciated
with the amendments, including start-up
and overhead costs. In addition, the
lengthy transition period should give
them sufficient time to make the
determination.

c. Restrictions on use of the beneficial
owner information. The Commission
requested comment on whether it would
be appropriate to include explicit
restrictions on the use of the information
provided to issuers in the Rule. A
majority of the commentators that
responded to this solicitation asserted
that such restrictions should be included
in the Rule. In view of these comments,
the Commission had added a sentence
to Rule 14b-1(c) which provides that
issuers may use the list exclusively for
purposes of corporate
communications.*® Pursuant to this

'* Several commentators the Commissian
10 ensure that the beneficial owner lists acquired by
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restriction, for example, it would be
unlawful for them to sell the information
acquired pursuant to Rule 14b-1{c).

d. Clarifying changes. Certain
clarifying changes have been made to
Rule 14b-1(c) pursuant to comment.
Specifically, the Commission has
inserted language to make clear that: (1)
an issuer is permitted to obtain
information only with respect to its
beneficial owners; (2) a broker is only
required to disclose the information
regarding its customers who are
beneficial owners of the issuer's
securities and that information need not
be disclosed with respect to those who
have beneficial interests in the
cusiomers; and (3) the information
required by the Rule must be provided
only once annually.

I11. Statutory Authority and Findings

The Commission hereby adopts Rules
14b-1(c) and 14a-3(f) and amendments
to Rules 14a-3(d), 14b-1(a), 14b-1(b),
14c-2(a) and 17a-3(a)(9) pursuant to its

. statutory authority under Sections 12,
14, 17 and 23(a) of the Exchange Act. As
required by Section 23(a) of the
Exchange Act the Commission has
considered the impact that these
rulemaking actions would have on
competition and has concluded that they
would impose no significant burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.

List of Subjects in 17 CFR 240

Reporting and recordkeeping
requirements and securities.

IV. Text of Rules

In accordance with the foregoing, Title
17, Chaper 1l of the Code of Federal
Regulations is amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. By amending Regulation 14A
(§ 240.14a-3 to § 240.14b-1) by revising
paragraph (d), by removing Note 2 to
paragraph (d), by redesignating note 3 to
paragraph (d) as Note 2, and by adding
new paragraph (f) to § 240.14a-3 to read
as follows:

issuers under Rule 14b(c) are included in the
stockholder lists covered by Rule t4a-7 [17 CFR
240.14a-7] in the context of a proxy contest and
Rule 14d-5 in the context of a tender offer. Equal
nccess 1o these lists in such contexts, they asserted,
is essential if the balance between issuers and
proxy contestants or tender offerors is to be
maintained. The Commission concurs and
anticipates making any necessary changes in the
proxy and tender offer rules. It expects 10 have
these changes in place prior to the time Rule 14b-
1(c) and the amendment to Rule 17a-3{a)(9) become
effective.

Regulation 14A: Solicitations of Proxies

§ 240.14a-3 Information to be furnished to
security holders.

(d) If the issuer knows that securities
of any class entitled to vote at a meeting
with respect to which the issuer intends
to solicit proxies, consents or
authorization are held of record by a
broker, dealer, bank or voting trustee, or
their nominees, the issuer shall:

(1) By first class mail or other equally
rompt means, inquire of such record
older whether other persons are the

beneficial owners of such securities and,
is so, the number of copies of the proxy
and other soliciting material and, in the
case of an annual meeting at which
directors are to be elected, the number
of copies of the annual report to security
holders necessary to supply such
material to beneficial owners;

(2) Make the inquiry at least 20
calendar days prior to the record date of
the meeting of security holders, or (i) if
such inquiry is impracticable 20
calendar days prior to the record date of
a special meeting, as many days before
such meeting as is practicable or (ii) at
such later time as the rules of a national
securities exchange on which the class
of securities in question is listed may
permit for good cause shown; and

(3) Shall supply the record holders of
whom the inquiry is made with
additional copies of the proxy, other
proxy soliciting material, and/or the
annual report to security holders, in a
timely manner, in such quantities,
assembled in such form and at such a
place, as the record holder may
reasonably request in order to address
and send one copy of each to each
beneficial owner of securities so held
and shall, upon the request of such
record holder, pay its reasonable
expenses for completing the mailing of
such material to security holders to
whom the material is sent.

Note1:* * *

Note 2: The attention of issuers is called to
the fact that broker-dealers have an
obligation pursuant to § 240.14b-1 and
applicable self-regulatory requirements to
obtain and forward annual reports and proxy
soliciting materials to beneficiul owners for
whom such broker-dealers hold securities.

- » . - »

(f) Notwithstanding paragraphs (a)
and (b) of this section:

(1) An issuer is not required to send
an annual report to a security holder of
record having the same address as
another security holder of record,
provided that (i) such security holders
are not holding such issurer's securities
in nominee name, (ii) at least one report
is sent to a holder of record at that

address and (iii) the holders of record to
whom a report is not sent agree thereto
in writing: and

(2) Unless state law requires
otherwise, and issuer is not required to
send an annual report or proxy
statement to a security holder if (i) an
annual report and a proxy statement for
two consecutive annual meetings or (ii)
all, and at least two, checks (if sent by
first class mail) in payment of dividends
or interest on securities during a twelve
month period have been mailed to such
security holder's address and have been
returned undeliverable. However, an
issuer’s obligation to deliver an annual
report or a proxy statement under this
section is reinstated once it has such
security holder's current address.

2. By revising paragraphs (a) and (b);
and adding new paragraph (c) to
§ 240.14b-1 to read as follows:

§240.14b-1 Obligation of registered
brokers in connection with the prompt
forwarding of certain communications to
beneficial owners.

A broker registered under Section 15
of the Act shall:

(a) Respond no later than seven
business days after receipt of an inquiry
made in accordance with § 240.14a-3(d)
by or on behalf of an issuer soliciting
proxies, consents or authorization by
indicating, by means of a search card or
otherwise, the approximate number of
its customers who are beneficial owners
of the issuer's securities that are held of
record by the broker or its nominees;

{b) Upon receipt of the proxy, other
proxy soliciting material, and/or annual
reports to security holders and of
assurances that its reasonable expenses
shall be paid by the issuer, forward such
materials to its customers who are
beneficial owners of the issurer's
securities no later than five business
days after the receipt of the proxy
material or annual reports; and

(¢) Provide the issuer, upon its request
and assurance that it will reimburse the
broker's reasonable expenses {direct
and indirect), with the names, addresses
and securities positions, compiled as of
the issuer's record date for its latest
annual meeting of security holders, of its
customers who are beneficial owners of
the issuer's securities and who have not
objected to disclosure of such
information. Issuers shall use the
information so furnished exclusively for
purposes of corporate communications.

3. By revising paragraph (a) of
§240.14c-2 to read as follows:

§ 240.14c-2 Distribution of Information
statement.

(a) In connection with every annual of
other meeting of the holders of a class of
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securities pursuant to section
12 of the Act, including the taking of
corporate action with the written
authorization or consent of the holders
of a class of securities so registered, the
issuer of such securities shall transmit a
written information statement
containing the information specified in
Schedule 14C (§ 240.14c-101) or a
wrilten information statement included
in a registration statement filed under
the Securities Act of 1933 on Form S-15
(§ 239.29) and containing the

information specified in such form, to
every such security holder who is
entitled to vote or give an authorization
or consent in regard to any matter to be
acted upon and from whom a proxy,
authcrization or consent is not solicited
on behalf of the management of the
issuer pursuant to section 14(a) of the
Act: Provided, however, that (1) in the
case of a class of securities in
unregisiered or bearer form, such
staternents need be transmitted only to
those security holders whose names are
known to the issuer; and (2} no such
statements need be transmitted to a
security holder if an issuer would be
excused from delivery of an annual
report or & proxy statement under Rule
1a-3(f)(2) (§ 240.14a-3(f)(2)) if such
section were applicable.

revising paragraph (a)(9) of

§240.17a-3 to read as follows;

§240.17a-3 Records to be made by
;en;:ln exchange members, brokers and
eaiers.

E‘]). .

{9] A record in respect of each cash
and margin account with such member,
broker or deales indicating (i) the name
and address of the beneficial owner of
such account, (i) whether or not the
beneficial owner of securities registered
n the name of such members, brokers or
dealers, or a registered clearing
or its nominee objects to disclosure of
bis or her identity, address and
Securities positions to issuers, and (iii)
in the case of a margin account, the
signature of such owner; Provided, That,
in the case of a joint account or an
dccount of a corporation, such records
ére required anly in respect of the
Person or persons authorized to transact
business for such account.

. - . -

lSecs. 12, 14,17, 23(a), 48 Stat. 892, 895, 897,
WT: secs. 1, 4, 8, 49 Stal. 1375, 1379; sec.

f&fla}- 49 Stal. 704; sec. 5, 52 Stat. 1078; sec.
:n.huss:.ns&uu.a.s.mms:usw-
”3-5“.57&5&!&&1.3.&5&!.454.45&
“'"--j‘ 28fc), 3-5, 84 Stat. 1435, 1497; sec. 105{b),
'ﬂ.i Stat. 1503; secs. 8, 9.14, 18, 88 Stat. 117,
118,137, 15%; 15 US.C. 78), 7an, 78q, 78w{a))

By the Commission.
George A. Fitzsimmaons,
Secretary.
July 28, 1883,
(FR Doc 83-21118 Filed 8-2-83; #45 am]
BILLING CODE 0010-01-M

DEPARTMENT OF JUSTICE
Office of the Attorney General
Federal Bureau of Investigation
Drug Enforcement Administration

21CFR Part 1316
28 CFR Part0

28CFR Part9
[Order No. 1024-83)

Delegation of Authority to FBI and
DEA Officials

AGENCY: Federal Bureau of
Investigation, Drug Enforcement
Administration, Justice.

AcTiON: Final rule.

SUMMARY: As a result of the Attorney
General expanding the jurisdiction of
the Federal Bureau of Investigation to
investigate violations of and collect
evidence in cases involving the criminal
drug laws of the United States, this final
rule delegates to FBI officials the
authority to administratively forfeit
certain property seized in connection
with the violation of such drug offenses,
This final rule also delegates to FBI
officials the authority to remit or
mitigate the forfeiture of such property.
EFFECTIVE DATE: August 1, 1983,

FOR FURTHER INFORMATION CONTACT:
John A. Mintz, Assistant Director—Legal
Counsel, Federal Bureau of
Investigation, Department of justice,
Washington, D.C. 20535 (202-324-5018),
or William M. Lenck, Associate Chief
Counsel, Drug Enforcement
Administration, Department of Justice,
Washington, D.C. 20537 (202-633-1141).
SUPPLEMENTARY INFORMATION: On :
January 28, 1982, the Attorney General
by Order No. 968-82 {47 FR 4989,
February 3, 1962; 28 CFR 0.85{a))
authorized the Director of the Federal
Bureau of Investigation to investigate
violations of the criminal drug laws of
the United States, including the
authority to seize, forfeit, and remit or
mitigate the forfeiture of property
subject to administrative forfeiture
under Section 511 of the Controlled
Substances Act (21 U.S.C. 881). This
order amends the regulations applicable

to such forfeitures in order to facilitate
the administrative forfeiture and the
remission or mitigation of such property
by FBI officials.

It has been determined that this is an
internal management matter not
requiring consultation with the Office of
Management and Budget under E.O.
12291. Moreover, this matter will have
no impact upon small entities within the
meaning and intent of the Regulatory
Flexibility Act, 5 U.S.C. 601, ef seq.

List of Subjects
21 CFR Part 1316

Administrative practice and
procedure, Authority delegations
(Government agencies), Drug traffic
control, Seizures and forfeitures.

28 CFR Part 0

Authority delegations (Covernment
agencies), Drug traffic control, Seizures
and forfeitures.

28 CFR Port 9

Administrative practice and
procedure, Authority delegations
(Government agencies), Drug traffic
control, Seizures and forfeitures,

By virtue of the authority vested in
me, including 28 U.S.C. 509 and 510, 21
U.S.C. 871 and 21 U.S.C. 881(d), the
following amendments are made to Title
21, §§ 1316.77, 1316.79(a), 1316.81, and to
Title 28, §§ 0.85(a), 9.1, 9.4(a), 9.4(b),
9.4(c}, 9.4(e] of the Code of Federal
Regulations:

TITLE 21
PART 1316—{AMENDED)

Title 21 is amended as follows:
1. Section 1316.77 is revised to read as
follows:

§ 1316.77 Summary forfeiture.

(a) For property seized by officers of
the Drug Enforcement Administration, if
the appraised value does not exceed
$10,000, and a claim and bond are not
filed within the 20 days hereinbefore
mentioned, the DEA Special Agent-in-
Charge shall declare the property
forfeited. The DEA Special Agent-in-
Charge shall prepare the Declaration of
Forfeiture and foward it to the
Administrator of the Administration as
notification of the action he has taken.
Thereafler, the property shall be
retained in the district of the DEA
Special Agent-in-Charge or delivered
elsewhere for official use, or otherwise
disposed of, in accordance with official
instructions received by the DEA
Special Agent-in-Charge.

{b} For property seized by officers of
the Federal Bureau of Investigation, if
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the appraised value does not exceed
$10,000, and & claim and bond are not
filed within the 20 days hereinbefore
mentioned, the FBI Property
Management Officer shall declare the
property forfeited. The FBI Property
Management Officer shall prepare the
Declaration of Forfeiture. Thereafter, the
property shall be retained in the field
office or delivered elsewhere for official
use, or otherwise disposed of, in
accordance with the official instructions
of the FB] Property Management Officer,

2. In § 1316.79, paragraph (a) is
revised to read as follows:

§ 1316.78 Petitions for remission or
mitigation of forfeiture.

(a) Any person interested in any
property which has been seized, or
forfeited either summarily or by court
proceedings, may file a petition for
remisgion or mitigation of the forfeiture.
Such petition shall be filed in triplicate
with the Special Agent-in-Charge of the
DEA or FBI, depending upon which
agency seized the property, for the
judicial district in which the seizure
occurred. It shall be addressed to the
Director of the FBI or the Administrator
of the DEA, depending upon which
agency seized the property, if the
property is subject to summary
forfeiture pursuant to § 1316.77, and
addressed to the Attorney General if the
property is subject to judicial forfeiture
pursuant to § 1316.78. The petition must
be executed and sworn to by the person
alleging interest in the property.

3. Section 1316.81 is revised to read as
follows:

§ 1316.81 Handling of petitions.

Upon receipt of a petition, the
custodian shall request an appropriate
investigation. The petition and the
report of investigation shall be
forwarded to the Director of the FBI or
to the Administrator of the DEA,
depending upon which agency seized
the property. If the petition involves a
case which has been referred to the U.S,
Attorney for the institution of court
proceedings, the custodian shall
transmit the petition to the U.S.
Attorney for the judicial district in
which the seizure occurred. He shall
notify the petitioner of this action.

TITLE 28
Title 28 is amended as follows:

PART 0—[AMENDED]

4. In § 0.85, paragraph (a) is amended
by adding the following sentence at the
end of the paragraph:

§0.85 General functions.

(a) * * * The Director and his
authorized delegates may seize, forfeit
and remit or mitigate the forfeiture of
property in accordance with 21 U.S.C,
881, 21 CFR 1316.71-1316.81, and 28 CFR
9.1-97.

PART S—[AMENDED]

5. Section 9.1 is revised to read as
follows:

§9.1 Purpose and scope.

The following definitions; regulations
and criteria are designed to reflect the
intent of Congress relative to the
remission or mitigation of forfeiture of
certain property as set out in section
1618 of Title 19, United States Code, and
are applicable only to those civil
forfeitures which arise under the
Contraband Transportation Act,
Comprehensive Drug Abuse Prevention
and Control Act of 1970, customs laws,
Federal Alcohol Administration Act and
other laws relating to gambling,
firearms, and liquor (except the Indian
Liquor Laws), and which are assigned to
the supervision of the Criminal Division,
the Federal Bureau of Investigation, or
the Drug Enforcement Administration by
the Attorney General or his duly
authorized delegate (§§ 0.55(d), 0.85,
0.100 of this chapter.

6. In § 9.4, paragraphs (a), (b), [c) and
(e) are revised to read as follows:

§9.4 Procedure reiating to administrative
drug forfeitures.

(a) A petition for remission or
mitigation of forfeiture of property
seized for drug violations that is subject
to administrative forfeiture (appraised
value of $10,000 or less) shall be
addressed to the Director of the Federal
Bureau of Investigation (FBI) or to the
Administrator of the Drug Enforcement
Administration (DEA), depending upon
which agency seized the property. Such
a petition shall be filed in triplicate with
the Special Agent-in-Charge of the FBI
or the DEA, depending upon which
agency seized the property, for the
judicial district in which the seizure
occured.

(b) Upon receipt of a petition for
property subject to administrative
forfeiture, the Special Agent-in-Charge
of the FBI or the DEA, depending upon
which agency seized the property, shall
have an investigation of the petition
conducted. The completed petition
investigation and the recommendation
of the Special Agent-in-Charge of the
FBI or the DEA on the petition will be
forwarded to thie Director of the FBI or
to the Administrator of the DEA,

depending upon which agency seized
the property.

(¢} Upon the receipt of a petition and a
report thereon by the Director of the FB
or the Administrator of the DEA, he
shall assign it within his agency to the
FBI Legal Counsel Division, or to the
DEA Office of Chief Counsel, where &
ruling shall be made based on the
petition and the report of investigation.
No hearing shall be held. The ruling on »
petition properly addressed to the
Director of the FBI shall be made by the
FBI Assistant Director, Legal Counsel
Division, the Deputy Assistant Director,
Legal Counsel Division, or the Unit
Chief, Legal Forfeiture Unit, Legal
Counsel Division. The ruling on a
petition properly addressed to the
Administrator of the DEA shall be made
by the DEA Chief Counsel or Forfeiture
Counsel.

(&) A request for consideration of the
denial may be submitted within10 days
from the date of the letter denying the
petition. Such request shall be
addressed, depending upon which
agency seized the property, to the
Director of the FBI for referral to the FBI
Legal Counsel Division, or to the
Administrator of the DEA for referral to
the Office of the Chief Counsel, and
shall be based on evidence recently
developed or not previously considered.

Dated: July 28, 1983,

William French Smith,
Attorney General,

{FR Doc. 83-20048 Filed 8-2-83; 845 am)
BILLING CODE 4410-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for

24 CFR Part 203
[Docket No. R-83-1108]

Mutual Mortgage Insurance and
Rehabilitation Loans

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This rule would reduce the
morigage insurance premium for housing
in federally impacted areas (Section
238(c) of the National Housing Act) from
one percent to the 0.5 percent rate
applicable to most other FHA single
family insurance programs. HUD has
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determined that the actuarial experience
under Section 238(c) provides no basis
for charging a higher mortgage insurance
premium in federally impacted areas.
EFFECTIVE DATE: October 10, 1983.

FOR FURTHER INFORMATION CONTACT:
James B. Mitchell, Office of Financial
Management, Department of Housing

and Urban Development, Room 6186, 451
Seventh Street, S.W., Washington, D.C.
20410, telephone (202) 426-4325. This is
nol a toll-free number.

SUPPLEMENTARY INFORMATION: Section
238(c) of the National Housing Act (“the
Act”) authorizes HUD to insure

morigages executed in connection with
the construction, repair, rehabilitation,

or purchase of property located near any
installation of the United States Armed
Forces in federally impacted areas in
which conditions are such that one or
more of the applicable insuring
requirements cannot be mel. Insurance
may only be provided if HUD finds that
the benefits to be derived from

providing the insurance outweigh the

risk of probable costs to the government,
ind the Secretary of Defense certifies
that there is no present intention to
curtail substantially the personnel
assigned or to be assigned to the
installation. Currently, the mortgage
insurance premium (MIP) for morigages
insured under section 238(c) is 1 percent
per year. The Department of Defense
requested HUD to reduce the MIP to 0.5
percent, the rate which currently applies
to most other FHA home mortgage
insurance programs. This rule

implements this change,

Section 238(c)(2) of the Act requires
the Secretary of HUD to establish
premiums for this program”. . .ona
basis which, in the Secretary’s
ludgment, is designed to be actuarially
sound . , ", HUD has insured 81 loans
under this program. Seven have been
lerminated, but only one resulted in an
‘nsurance claim. In view of this low
‘evel of activity and the absence of any
indication of serious claim problems,
HUD believes sufficient justification
Exists to reduce the premium rate to the
fame rate as charged for other home
morigage insurance programs,
f\ccurdingly. HUD is removing § 203.269
of the regulations (formerly § 203.270,
see FR 48 28704, 28806), which provides
zha! mortgage insurance premiums in
‘ederally impacted areas will be
Gilculated on the basis of a 1.0 percent
fate. The effect of removing this special
Provision on premium rates will be to
fnakc.-‘ applicable the general rule on
Premiums (§ 203.260), which provides for
# rate of one-half of one percent of the
#verage outstanding principal obligation
of the mortgage,

HUD has determined that because this
rule confers a benefit on potential
mortgagors in federally impacted areas
and is based upon actuarial findings,
general notice of proposed rulemaking is
unnecessary. Accordingly, 24 CFR
§ 203.269 is being removed by final rule
making.

Under 24 CFR § 50.20(1), the rule is a
rate determination which does not
require an environmental assessment.

This rule does not constitute a “major
rule” as that term is defined in Section
1(b) of Executive Order 12291 on Federal
Regulation issued by the President on
February 17, 1981, Analysis of the
proposed rule indicates that it does not
(1) have an annual effect on the
economy of $100 million or more; (2)
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Under the provisions of 5 U.S.C. 605(b)
(the Regulatory Flexibility Act), the
undersigned hereby certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities. The program
affected by this rule does not affect a
substantial number of small entities; as
noted above, HUD has insured, to date,
only 81 loans under this program.

This Catalog of Federal Domestic
Assistance program number is 14165.

This rule is not listed in the
Department's Semiannual Agenda of
Regulations published on April 25, 1983
(48 FR 18054), pursuan! to Executive
Order 12291 and the Regulatory
Flexibility Act.

List of Subjects 24 CFR Part 203

Home improvement, Loan programs—
housing and community development,
Mortgage insurance, Solar energy.

Accordingly, 24 CFR Part 203 is
amended by removing § 203.269.
Authority: Section 238(c)(2), National
Housing Act (12 U.S.C. 17152-3(c)(2)); Section
7(d), Department of HUD Act (42 US.C,
3535(d)).
Dated: July 21, 1983.
Philip Abrams,
Assistant Secretary for Housing—Federal
Housing Commissioner.
[FR Doc. K5-20000 Piled 8-2-83 845 am)]
BILLING CODE 4210-27-M

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[T.D. 7903]

Employment Taxes and Collection of
Income Tax at Source; Undue Hardship
for Withholding on Interest, Dividends,
and Patronage Dividends

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations.

SUMMARY: This document provides a
final regulation which delays for all
payors through August 5, 1983, the
application of the withholding on
interest, dividend, and patronage
dividend requirements of sections 3451
through 3456 of the Internal Revenue
Code of 1954 on account of undue
hardship. Changes to the applicable tax
law were made by the Tax Equity and
Fiscal Responsibility Act of 1982, The
regulation affects payors and payees of
interest, dividends, and patronage
dividends and provides them with
necessary guidance as to the effective
date of the law.

DATES: This amendment to the
regulations is effective for payments of
interest, dividends, or patronage
dividends paid or credited from July 1,
1983, through August 5, 1983.

FOR FURTHER INFORMATION CONTACT:
Pamela F. Olson of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224 (202-566-3829).
SUPPLEMENTARY INFORMATION:

Background and Explanation

On June 21, 1983, the Internal Revenue
Service published in the Federal
Register a rule-related notice of undue
hardship for withholding on interest and
dividends. This rule-related notice
stated that the Secretary has determined
that undue hardship exists with respect
to all payors of interest, dividends, or
patronage dividends paying or crediting
those amounts from July 1, 1983, through
July 31, 1983, since the United States
Senate has adopted an amemdment to
H.R. 2973 (98th Cong., 1st Sess.) (the bill
which would repeal withholding on
interest, dividends, and patronage
dividends) that would provide expanded
backup withholding and other
compliance measures. Because Congress
may not complete action on H.R. 2973
before August 5, 1983, the Secretary of
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the Treasury has delermined that undue
hardship exists for all payors paying or
crediting interes!, dividends, or
patronage dividends through August 5,
1983.

Drafting Information

The principal author of this regulation
is Pamela F. Olson of the Legislation and
Regulations Division of the Office of the
Chief Counsel, Internal Revenue
Service. Personnel from other offices of
the Internal Revenue Service and
Treasury Department participated in
developing the amendment, on matters
of both substance and style.

Non-Applicability of Executive Order
12201

The Treasury Department has
determined that this amendment to the
final regulations is not subject to review
under Executive Order 12291 or the
Treasury and OMB implementation of
the Order dated April 29, 1983.

Regulatory Flexibility Act

Since the regulation contained herein
merely delays the effective date of the
final regulations relating to withholding
on interest and dividends, the Internal
Revenue Service has concluded that the
notice and public procedure
requirements or § U.S.C. 553 do not
apply. Accordingly, this regulation is not
subject to the Regulatory Flexibility Act
(5 U.S.C. Chapter 8).

List of Subjects in 26 CFR Part 31

Employment taxes, Income taxes,
Lotteries, Railroad retirement, Social
security, Unemployment tax,
Withhoelding, Interest, Dividends,
Patronage dividends.

Adoption of the Amendment to the
Regulations,

The amendment to 26 CFR Part 31 is
as follows:

PART 31—[{AMENDED]

Section 31.3451(a}-1 is amended by
adding the fallowing new language at
the end of paragraph (d):

§31.3451(a)-1 Requirement of withholding
on payments of interest, dividends, and

patronage dividends,
(d) Extension of time ta begin
withholding. * * * Undue hardshop
shall be deemed to exist for withholding
on payments of interest, dividends, or
patronage dividends paid or credited
from July 1. 1983, through August 5, 1983,
for all payors. No application is required
for a payor to obtain a waiver of the
requirements through August 5, 1963,

This Treasury decision is issued under
the authority contained in section 308
(b) of the Tax Equity and Fiscal
Responsibility Act of 1962 (96 Stat. 591)
and in section 7805 of the Internal
Revenue Code of 1954 (68A Stat. 917; 26
U.S.C. 7805).

James 1. Owens,
Acting Commissioner of Internal Revenue.

Aproved: July 29, 1983.

Johu E. Chapoton,

Assistant Secretory of the Treosury.
[FR Doc. 83-21018 Filed 7-25-43: 4.14 pm}
BILLING CODE 4830-01-8

26 CFR Part 35
[T.D. 7904]

Employment Taxes
and Collection of Income Tax at
Source

Withholding From Pensions, Annuities,
and Certain Other Deferred income

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document provides
additional temporary regulations
relating to withholding from pensions,
annuities, and certain other deferred
income. Changes to the applicable tax
law were made by the Tax Equity and
Fiscal Responsibility Act of 1982 (Pub. L.
87-248). These regulations affect payors
and payees of pensions, annuities, and
certain other deferred income and
provide them with guidance necessary
to comply with the law.

DATE: The temporary regulations
provided by this document are effective
for payments made after December 31,
1982,

FOR FURTHER INFORMATION CONTACT:
Patricia K. Keesler of the Employee
Plans and Exempt Organizations
Division of the Office of Chief Counsel,
Internal Reyenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224 [Attention: CC:LR-T), 202-
566-3903, not a toli-free call.

SUPPLEMENTARY INFORMATION
Background

This document contains temporary
regulations relating to withholding of
Federal income tax fram pensions,
annuities, and certain other deferred
income. Sections 3405, 6047(¢e), and 6704
were added 1o the Internal Revenue
Code of 1954, and section 3402{0) of the
Code was amended, by section 334 of
the Tax Equity and Fiscal Responsibility
Act of 1982 (Pub. L. 97-248, 96 Stat. 623).
These regulations clarify and

supplement the questions and answers
published on October 14, 1982, and
December 1, 1982, in the Federal
Register (47 FR 45868 and 54065).

A notice of proposed rulemaking
containing more comprehensive rules
about withholding on pensions,
annuities, and other deferred income
will be published at a later date (EE-
115-82). The temporary regulations
contained in this document will remain
in effect until superseded by final
regulations on this subject.

Format

These temporary regulations are
presented in the form of questions and
answers. The questions and answers are
intended to provide guidelines which
may be relied upon by payors and

‘others in order to resolve questions

specifically considered. However, no
inferences should be drawn regarding
issues not raised which may be
suggested by a particular question and
answer or as to why certain questions,
and not others, are included.

Nonapplicability of Executive Order
12291

The Treasury Department has
determined that this temporary
regulation is not subject to review under
Executive Order 12291 or the Treasury
and OMB implementation of the Order
dated April 28, 1982,

Regulatory Flexibility Act

Because there is a need for immediale
guidance with respect to the provisions
contained in this document, it has been
found impracticable to issue it with
notice and public procedure under
subsection (b) of section 553 of title 5 of
the United States Code. Accordingly. the
Regulatory Flexibility Act does not
apply and no Regulatory Flexihility
Analysis is required for this rule.

Drafting Information

The principal author of these
regulations is Patricia K. Keesler of the
Employee Plans and Exempt
Organizations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulations on matiers
of both substance and style.

List of Subjects in 26 CFR Part 35

Employment taxes, Income taxes,
Withholding.
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Adoption of amendments to the
regulations

Section 35.3405-1 is amended by
revising item a~4 of paragraph a;
removing item f-18 of paragraph f;
revising items f-19, {-20, {~22, ~23, and
i-24 of paragraph (f) and redesignating
them §-18, f-19, f-21, {~22, f-23,
respectively, redesignating f-21 as f-20
and adding & new f-24 and f-27 at the
end of paragraph (f); and adding new
item g-25 at the end of paragraph (g).
The revised and added provisions read
as follows:

§35.3405-1 Questions and Answers
relating to withholding on pensions,
annuities, and certain other deferred
income,

a. In general.

a-4. Q. What is a commercial annuity
for purposes of the new withholding
rules?

A. A commercial annuity is an
snnuity obligation existing in connection
with an annuity, endowment, or life
insurance contract issued by an
insurance company licensed to do
business under the laws of any State.
See, also, question f-21.

f. Other.

f-18. Q. Are amounts paid in
connection with a partial or complete
surrender or upon the maturity or
endowment of a commercial annuity
subject to the new withholding rules?

A. Yes. Amounts paid in connection
with a partial or complete surrender or
upon the maturity or endowment of a
commercial annuity are subject to the
new withholding rules to the extent that
they are designated distributions. Thus,
withholding is required on the complete
or partial surrender of an annuity, life
insurance or endowment contract to the
extent they are designated distributions.

i-19. Q. Are amounts paid in
connection with a partial surrender of a
tommercial annuity periodic payments?

A. Generally, no, Unless the amount
paid in connection with the partial
surrender is one of a series of payments
payable over a period of greater than
one year andtaxable under section 72
45 an amount received as an annuity,

the amount paid is not a periodic
payment.

f-21. Q. Is it reasonable to believe that
amounts distributed in connection with
& commercial annuity that was acquired
on or before August 13, 1982, or are
otherwise described in section 72{e)(5).
which are not treated as amounts
feceived as an annuity under section 72,

will not be includible in the gross
income of the recipient?

A. Generally, yes, Under the rules of
section 72(e) prior to the passage of
TEFRA, amounts not received as an
annuity were not taxable until the
investment in the contract was
recovered. Thus, for distributions that
are no! received as an annuity under a
commercial annuity contract acquired
on or before August 13, 1982, it is
reasonable to believe that amounts
distributed are not includible in the
payee's gross income to the extent they
represent unrecovered investment in the
contract. The special transitional rule of
question a-33, available for plan
administrators, may be used until
December 31, 1983, by payors of
commercial annuities who lack records
with regard to the payee's unrecovered
investment in the contract.

f-22. Q. For commercial annuity
contracts entered into after August 13,
1982, which are not described in section
72(e)(5), is it reasonable to believe that
amounts distributed, which are not
amounts received as an annuity under
section 72, are not includible in gross
income?

A. Generally, no. TEFRA amended
section 72(e) to provide that amounts
nolt received as an annuity will be
includible in gross income until all
earnings or other amounts that are not
part of the investment in the contract
have been distributed. Thus, it is not
reasonable to believe that amounts
distributed in connection with a
commercial annuity contract entered
into after August 13, 1982, are excludible
from gross income until all earnings or
other amounts that are not part of the
investment in the contract have been
distributed. This new rule does not
apply to distributions from commercial
annuities desaribed in section 72(e)(5).
Question [-21 provides the proper rule
with respect to distributions from
commercial annuities described in
section 72(e)(5),

f-23. Q. Is it reasonable to believe that
amounts involved solely in connection
with an exchange of commercial
annuities under section 1035 of the Code
will not be includible in the gross
income of the recipient?

A. Yes, Designated distributions
include only amounts that it is
reasonable to believe are includible in
the gross income of the recipient. In the
case of a commercial annuity exchange
under section 1035 in which no cash or
other property is exchanged, it is
reasonable to believe that no portion is
includible in the gross income of a
recipient. An annuity exchange includes
an exchange of annuity, endowment, or
life insurance contracts issued by a life

insurance company licensed to do
business under the laws of any State.
Thus, such exchanges are not subject to
the withholding rules of section 3405.
However, see question e-8 concerning
recordkeeping requirements with
respect to the nontaxable exchange of
commercial annuity contracts under
section 1035,

f-24. Q. Is it reasonable to believe that
amounts distributed in connection with
a surrender of a life insurance or
endowment contract, or in connection
with an exchange of life insurance or
endowment contracts in which cash or
other property is distributed, will not be
includible in gross income?

A. Generally, no. Amounts distributed
in connection with the surrender of a life
insurance or endowment contract, or in
connection with an exchange of life
insurance or endowment contracts in
which cash or other property is
distributed are includible in income to
the extent that the amount received
exceeds the policyholder’s investment in
the contract. However, if a life insurance
or endowment contract issued before
August 13, 1982, is surrendered within
ten years of the date of its issuance, or
is exchanged within ten years of the
date of its issuance, the payor may
assume that no amounts are includible
in the gross income of the policyholder if
the cash or other property received by
the policyholder in connection with the
sale or exchange of the life insurance or
endowment contract does not exceed
$10,000. If a life insurance or endowment
contract issued before August 13, 1982,
is surrendered or exchanged ten years
or more after the date of its issuance,
the payor may assume that no amounts
are includible in the gross income of the
policyholder if the cash or other
property received by the policyholder in
connection with the sale or exchange of
the life insurance or endowment
contract does not exceed $5,000. If the
payor utilizes the special rule in the two
preceding sentences, the payor must
notify the policyholder, at the time
described in question d-4, that all or
part of the amount distributed may be
includible in the policyholder’s gross
income. See question f-23 for additional
rules concerning certain exchanges of
annuity contracts.

. . - . -

f-27. Q. When must notice of the right
to elect not to have withholding apply
be given as to designated distributions
from an individual retirement account
(IRA) described in section 408(a) that is
payable on demand even though
payments are scheduled to be made
over a period greater than one year?
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A. Under question f-15, designated
distributions from an IRA that are
payable upon demand are treated as
nonperiodic distributions subject to
withholding at the 10 percent rate even
if the distributions are paid over a
certain period. Section 3405(d)(10)(B)(i)
requires the payor of & nonperiodic
distribution to transmit to the payee
notice, at the time of the distribution or
at such earlier time as may be provided
in regulations, of the right to elect not to
have withholding apply. If distributions
from an IRA have begun and are
scheduled to be made at quarterly or
more frequent intervals, then, in lieu of
providing a notice at the time of each
distribution, the payor may furnish a
blanket notice applicable to all such
distributions that are expected to be
made to the payee from the account
during a calendar year. Such a blanket
notice must be furnished at a reasonable
time before the first payment made in
the calendar year to which the notice
relates, except that a blanket notice
relating to distributions from an IRA
during 1883 may be made by the later of
July 1, 1983, or the date of the first
designated distribution from the IRA.

8. Delay procedures.

g-25. Q. Will the notice and
withholding requirements of section
3405 apply before January 1, 1984, with
respect to the exchange or complete or
partial surrender of a commercial
annuity under which the recipient had
not irrevocably chosen, prior to January
1, 1984, to receive payments in the form
of an annuity?

A, In the case of the exchange or
complete or partial surrender of a
commercial annuity under which the
recipient had not irrevocably chosen,
prior to January 1, 1984, to receive
payments in the form of an annuity, the
application of the notice and
withholding provisions of this section
may be delayed, so long as undue
hardship exists, up to January 1, 1984.
Prior approval from the Internal
Revenue Service is not required for such
delay, and should not be requested. For
purposes of this delay, undue hardship
will be presumed to exist, in the absence
of bad faith, so long as the payor can
establish that at least one of the
conditions in question g-6 is present.
The payor should prepare and retain a
statement of undue hardship as
described in question g-9 and should
maintain any documents necessary to
support the representations made in that
statement.

There is a need for immediate
guidance with respect to the provisions

contained in this Treasury decision. For
this reason, it is found impracticable to
issue it with notice and public procedure
under subsection (b) of section 553 of
title 5 of the United States Code or
subject to the effective date limitation of
subsection (d) of that section.

This Treasury decision is issued under
the authority contained in section
6047(e), and 7805 of the Internal
Revenue Code of 1954 (98 Stal. 625 and
68A Stat. 817; 26 U.S.C. 6047(e) and 26
U.S.C. 7805) and section 334(e) (5) and
(6) of the Tax Equity and Fiscal
Responsibility Act of 1882 (96 Stat. 623).
(Approved by the Office of Management and
Budget under control number 1545-0119)
Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.

Approved: June 30, 1983,

John E. Chapoton,

Assistant Secretary of the Treasury.
[FR Doc. 83-21129 Filed 8-3-83: 845 am)
BILLING CODE 4830-01-M

26 CFR Parts 51 and 150
[T.D. 7905)

Excise Tax Under the
Crude Oll Windfall Profit Tax Act of
1980; Base Prices of Tier 2 and Tier 3
oil

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Final regulations.

SUMMARY: This document provides final
excise tax regulations under section
4989(d)(1) of the Internal Revenue Code,
relating to the determination of base
prices of tier 2 and 3 oil for purposes of
the windfall profit tax on domestically
produced crude oil imposed by title I of
the Crude Oil Windfall Profit Tax Act of
1980. These regulations provide the
public with the guidance needed to
deltermine base prices of tier 2 and tier 3
oil.

DATE: Unless otherwise provided, the
regulations are effective with respect to
tax liability for windfall profit tax on
crude oil removed from the premises
after September 30, 1980,

FOR FURTHER INFORMATION CONTACT:
Donald W. Stevenson of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224 (Attention:
CC:LR:T); (202-566-3297).
SUPPLEMENTARY INFORMATION:

Background

This document contains final excise
tax regulations under section 4989(d)(1)
of the Internal Revenue Code of 1954,

relating to base prices for tier 2 and tier
3 oil. On September 30, 1980 and
November 14, 1980, the Federal Register
(45 FR 64603, 75231) published
amendments to proposed Excise Tax
Regulations under the Crude Oil
Windfall Profit Tax Act of 1980 (26 CFR
Part 51) that had been published on
April 4, 1980 (45 FR 23400). Numerous
comments were received suggesting a
number of changes to the proposed
amendments. A public hearing on the
proposed amendments was held on
March 3, 1981. After consideration of all
comments regarding the proposed
amendments, those amendments are
adopted with only minor changes by this
Treasury decision. The remainder of the
preamble discusses suggested changes
to the proposed regulations and reasons
for not adopting most of these suggested
changes.

This Treasury decision is issued under
the authority contained in sections
4989(d), 4997(b) and 7805 of the Internal
Revenue Code of 1954 (94 Stat. 233, 26
U.S.C. 4989(d); 94 Stat. 249, 26 US.C.
4997(b); 68A Stat, 917, 26 U.S.C, 7805).

Actual v. Posted Prices

The statute authorizes the Secretary
of the Treasury to develop permanent
base price rules that approximate the
price at which all domestic crude oil
would have sold for in December 1979 if
all domestic crude oil were uncontrolled
and the average removal price for all
domestic crude oil (except Sadlerochit
oil) were $15.20 a barrel for tier 2 oil and
$16.55 a barrel for tier 3 oil. Although the
statute mandates the use of posted
prices in determining base prices in the
interim rules, Congress noted that “the
Secretary may determine, after
analyzing the data, that a formula based
on actual selling prices, not posted
prices, would be more accurate.” H.R.
No. 96-817, 96th Cong. 2d Sess. 96 (1980).

The proposed regulations use actual
prices received for oil sold in
uncontrolled sales during December
1979 as the basis for determining base
prices rather than posted prices. Several
commenters urged the Service to
readopt posted prices as the basis for
determining base prices under the
permanent base price rules because the
task of compiling information on actual
removal prices is costly and
burdensome. One commenter argued
that actual removal prices did not
accurately reflect the value of oil sold
during December 1979 because the
“extremely tight" nature of the oil
market at that time produced oil
payments which reflected more the
relative bargaining power of the parties
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than the relative grade, quality, and
location of the oil.

The suggestion was rejected because
Treasury has concluded that a rule
based on actual prices reflects the best
available method for approximating the
prices at which all domestic oil would
have sold for in a hypothetical
mcontrolled December 1979 market. In
eddition, the continuation of the existing
rule, which taxpayers, operators, and
withholding agents have been using for
almost three years, seems preferable to
requiring @ wholesale shift to a new
system. Some taxpayers would be
aggrieved by such a change, and the
edministrative burdens it would
generate, including innumerable
recertifications, recomputations, and tax
payments or refunds, would be massive.

Minimum Base Price

The minimum base price rule was
prescribed in response to Congress
cbservation that the selection of
December 1979 as the base period “may
lead to inequities in the case of oil
produced in California and certain other
areas because its December 1978 price
was much lower, relative to the national
average, than it had been in prior years
and is likely to be in the future.” The
Secretary was given enough flexibility
lo devise a permanent solution to this
problem. HiR. Rep. No. 96-817, 86th
Cong., 2d Sess. 97 (1980). The minimum
base price rule in the notice of proposed
rulemaking provides that base prices of
tier 2 and tier 3 oil shall not be less than
the product of the ceiling price which
would have applied to the oil under the
March 1879 energy regulations if jt had
been produced and sold in May 1979 as
upper tier oil multiplied by 1.1 for tier 2
oil and 1.2 for tier 3 oil. The method by
which the Treasury Department arrived
al this rule was explained in a Draft
Regulatory analysis (“Draft”) prepared
by Treasury,

Commenters criticized the minimum
base price rule and the assumption and
methodology of the Draft, For example,
“ommenters argued that by dividing
'olal crude ofl revenues by lotal barrels,
the Draft derived an “average value"”
rather than an “average price," as
‘ntended by Congress. They contended
:31111 an average price must be calculated
‘or each degree of APl gravity rather
2an for all crude oil without
differentiation by API gravities. They
fuggested that 1.24 and 1.35 would be
“Ppropriate factors to use for base price
“Omputation in lieu of the 1.1 and 1.2
Prescribed in the notice.

_ One commenter argued that it is
{nappropriate to determine base prices

{as the Draft would) by reference to the
historical relationship between the price
of California crude oil and the national
average price of crude il (7e., that
California prices are 80 percent of the
national average) since adhering to this
historic relationship perpetuates the
inequity Congress intended Treasury to
correct. Another commenter argued that,
in determining the multiplier for tier 2
oil, the Draft should have utilized the
relationship between California crude
oil prices and crude oil prices across the
country in December 1979, rather than in
May 1979.

In light of those comments, the
methodology and findings of the Draft
have been reexamined. However, it has
been concluded that the minimum base
price rules adequately reflect the effects
of decontrol, and the Final Regulatory
Analysis adopts the findings and
conclusion of the Drafl. Hence,
suggestions by commenters to modify
the proposed permanent minimum base
price rule were not adopted.

Constructive Removal Price

The proposed regulations provide that
the uncontrolled base period price for all
oil removed from a property that did not
produce oil sold in uncontrolled sales
during the base period is the
representative price of oil of similar
grade and quality produced from the
same reservoir and sold in uncontrolled
sales during the base period, or if no oil
of similar grade or quality was produced
from the same reservoir, the
representative price of oil from the
nearest reservoir.

Several commenters expressed a
preference for using posted prices,
However, the suggestion to use posted
prices in determining constructive
removal prices was rejected because the
representative price, rather than posted
price, is considered a more accurate
measure of the constructive removal
price.

Other Suggested Changes

Commenters suggested two other
minor changes to the proposed
regulations: Extend from February 29,
1980, to March 15, 1980, the cutoff date
by which price adjustments made before
that date may be taken into account in
determining the December 1979 removal
prices and provide rules for unitized
properties that did not exist in
December 1979. The final regulations
extend the cutoff date for making price
adjustments to the December 1979

removal prices from February 29, 1980,
to March 31, 1980. The issue of
unitization will be addressed in another
regulations project (LR-225-81).

Regulatory Flexibility Act and Executive
Order 12291

The Commissioner of Internal
Revenue has determined that this final
rule is not @ major rule as defined in
Executive Order 12291 and that a
Regulatory Impact Analysis is therefore
not required. Pursuant to 5 U.S.C. 605(b),
the Secretary of the Treasury has
certified that the requirements of the
Regulatory Flexibility Act do not apply
to this Treasury decision as it will not
have a significant economic impact on a
sabstantial number of small entities.
Accordingly, a Regulatory Flexibility
Analysis is not required.

Drafting Information

The principal author of these
regulations is Donald W. Stevenson of
the Legislation and Regulations Division
of the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
these regulations, both on matters of
substance and style.

List of Subjects in 26 CFR Part 51
Excise taxes, Petroleum.

James L. Owens,
Acting Commissioner of Internal Revenue.

Approved:
John E. Chapoton,
Assistant Secretary of the Treasury.
July 1, 1983.

PART 51—{AMENDED]
§51.4989-1 [Amended]

PART 150—[AMENDED]
§ 150.4889-1 [Amended]

Adoption of Amendment to the
Regulations

Accordingly, the proposed regulations
under section 4989(d)(1) of the Internal
Revenue Code of 1954, the text of which
is sel out as temporary regulations
under § 150.4889-1(c)(1}-{7). are adopted
as final regulations under § 51.4989-
1(c)(1)-{7). Section 51.4989-1 is amended
by removing “§ 150.6050C-1" and
“March 1, 1980" and inserting in lieu
thereof “51.6050C-1" and “April 1, 1980,"
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respectively, in paragraph (c)(2), by
removing “March 1, 1980" and inserting
in lieu thereof “April 1, 1980" in
paragraph (c)(3), and by removing
*150.4995-1"and "150.4995-3"
everwhere they appear in paragraph
(c}(7) and inserting in lieu thereof the
“51.4995-1" and *'51.4895-3,"
respectively. Except for paragraph (c)(8)
of § 150.4988-1, these final regulations
supersede paragraph (c) of § 150.4989-1.

(c) Base prices for tier 2 and tier 3
0il—{(1) In general. The base price rules

contained in this paragraph are designed

to approximate the price at which oil
would have sold in December 1979,
taking into account the quality, grade

and field of the oil, if it is assumed that *

all domestic crude oil was uncontrolled
and the average removal price of all
domestic crude oil (other than
Sadlerochit oil) was $15.20 a barrel for
tier 2 oil and $16.55 a barrel for tier 3 oil.
Except as otherwise provided in the
minimum base price and interim rules
set forth in paragraph (c) (6) and (8) of
this section, the base price of oil is
determined by multiplying the
uncontrolled base period price per
barrel (as defined in paragraph (c) (2)
and (3) of this section) by the tier 2
multiplier in the case of tier 2 oil or by
the tier 3 multiplier in the case of tier 3
oil. See paragraph (c)(5) for definitions
of those multipliers. The base prices
shall attach in all tier 2 or tier 3 oil
produced from a property and do not
change due to changes in the identity of
a producer, operator, or purchaser. In
the case of a change in the identity of an
operator of a property after February 29,
1980, if the former operator made a
determination of the same base price of
oil from the property that the new
operator must determine, the former
operator shall provide the new operator
with all books, records, and other;
documents upon which the former
operator based that determination. For

paragraph (c)(7) for effective date
provisions.

(2) Uncontrolled base period price of
oil from a property with uncontrolled

base period sales. The uncontrolled
base period price per barrel of oil from a

property that produced oil sold in
uncontrolled sales during the base
period is the weighted average removal

price per barrel of oil from the property

sold in such sales. For this purpose,

price adjustments shall not be taken into

account in the absence of clear and
convincing evidence that the
adjustments were fixed before April 1,
1980. The weighted average is obtained
by multiplying the number of barrels
sold at each price by the price at which
the barrels were sold, adding the
products, and dividing by the total
number of barrels sold in such sales, In
the absence of information from which
the removal prices of oil sold in
uncontrolled base period sales can be
ascertained with reasonable certainty,
the uncontrolled base period price shall
be determined under the rules set forth
in paragraph (c)(3) of this section. For

purposes of operator certifications of

adjusted base price of oild pursuant to
paragraph (b)(3) of § 51.6050C-1 the
removal prices shall be treated
ascertained with reasonable certainty
’ —

(i) The operator has books and
records maintained by the operator (or
by a former operator) which the current
operator reasonably believes to be
correct and which contain sufficient
information to enable the operator to
accurately compute such price for the
property; or

{ii) The operator receives a written
statement or statements under the
penalties of perjury (from a person or
persons who were purchasers or
producers of oil removed from the
property during December 1979 or the
operator or holder of a division order
with respect to the property during such

appropriate persons in order to have
statements in hand from which to
compute the property's uncontrolled
base period price.

(3) Uncontrolled base period price of
oil from a property with no uncontrolied
base period sales. The uncontrolled
base period price for oil removed from «
property that did not produce oil sold in
uncontrolled sales during the base
period is the price that would have been
obtained for the oil if it had been sold in
uncontrolled sales during the base
period. In making this determination of
uncontrolled base period price:

(i) If oil of similar grade and guality
was produced from the same reservoir
and sold in uncontrolled sales during the
base period, then the uncontrolled base
period price is the representative price
of such oil for such sales.

(if) If paragraph (c)(3)(i) does not
apply, then the uncontrolled base period
price is the representative price of oil of
similar grade and quality, from the
nearest reservoir from which such oil
was produced and sold in uncontrolled
sales during the base period. for such
sales. Price adjustments shall not be
taken into account in the absence of
clear and convincing evidence that the
adjustments were fixed before April 1,
1980.

(7) Effective dates, The rules of
paragraph (c) (1) through (6) of this
section are effective with respect o tax
liability for crude oil removed from the
premises after September 30, 1980.
However, persons required by
§ 51.4995-1 to withhold windfall profit
tax or by § 51.4995-3 to deposit
payments of that tax may, at their
option, use through December 14, 1980,
either (i) the interim rule set forth in
paragraph (c)(8) of this section for
purposes of determining the amount to

month) from which the uncontrolled
base period price for the property can be
accurately computed. Every person who
was a purchaser, producer, operator or
division order holder with respect to oil
removed from the property in December
1979 shall submit to the current
operator, within 2 weeks of receipt of a
request therefore in writing by the
operator, such a statement setting forth *
all facts known to such person that bear
on the uncontrolled base period price. In
the absence of books and records that
mee! the requirements of paragraph
{c)(2)(i) the operator shall promptly
request such statements from

be withheld or deposited, or (ii) the rules
of paragraph (¢) (1) through (8} as in
effect under Treasury Decision 7721.
After December 14, 1980, withholding
and depositing under the new rules are
mandatory and adjustments to
withholding for prior inaccuracies in
withholding, taking account of the new
rules in the case of oil removed after
September 30, 1980, shall be made
pursuant to paragraph [c) of § 51.4995-1

purposes of this paragraph, references to
operators include any persons making
determinations of base price in place of
the operator.

The term “property” has the meaning
set forth in § 150.4996-1(i); however;
solely for purposes of this paragraph in
the case of multiple reservoirs subject to
a single right to produce, a reservoir
from which no oil was removed
pursuant to that right before November
14, 1980, shall be treated as a separate
property. This applies even if oil from
the reservoir is produced or sold
commingled with other pil. See

[FR Doc. 83-21000 Filed 8-2-8% 843 amn|
BILLING CODE 4830-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 162

[OPP-250031D; PH-FRL 2406-2]

Enforcement of Insecticide, Fungicide,
and Rodenticide Provision;
Notification to the Secretary of
Agriculture of a Final Regulation To
Exempt Certain Products Containing
Pheromone Attractants

AGENCY: Environmental Protection
Agency (EPA).

acTiON: Rule related notice.

SUMMARY: Notice is given that the
Administrator of EPA has forwarded to
the Secretary of the U.S. Department of
Agriculture a final regulation to exempt
from regulation under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) all pheromones and
identical or substantially similar
compounds labled for use in pheromone
traps and pheromone traps in which
those compounds are the sole active
pesticide ingredient|[s], This notice is
required by section 25 (a){2)(B) of
FIFRA, as amended.

FOR FURTHER INFORMATION CONTACT:
David Alexander, Registration Division
(TS-767C), Office of Pesticide Programs,
Environmental Protection Acency, Rm.
1114C, CM# 2, 1821 Jefferson Davis
Highway, Arlington, VA 22202, (703~
557-0592),

SUPPLEMENTARY INFORMATION: Section
25 (a)(2)(B) of FIFRA provides that the
Administrator shall provide the
Secretary of Agriculture with a copy of
any final regulation at least 30 days
prior o signing it for publication in the
Federal Register. If the Secretary
comments in writing regarding the final
regulation within 15 days after receiving
t, the Administrator shall issue for
publication in the Federal Register, with
the final regulation, the comments of the
Secretary, if requested by the Secretary,
and the response of the Administrator
concerning the Secretary’s comments. If
'.)u,-. Secretary does not comment in
wriling within 15 days after receiving
the final regulation, the Administrator
may sign the regulation for publication
In the Federal Register any time after
the 15-day period.

Pursuant to FIFRA section 25(a)(3), a
copy of this final regulation has been
‘orwarded to the Committee on
i"-‘ll’l(:llllul’e of the House of

Agriculture, Nutrition, and Foresiry of
he Senate.

tepresentatives and the Committee on -

{Sec. 25, Pub.L. 82-5186, 86 Stal. 973 as

amended; (7 U.S.C. 138 et seq.))
Dated: May 31, 1983,

Edwin L. Johnson,

Director, Office of Pesticide Programs.

[FR Doc. 63-3M472 Filed 8-2-0% 845 am|

BILLING CODE 6560-50-M

40 CFR Part 180
[PP 3E2770/R555; PH-FRL 2410-2]

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricuitural Commodities;
Acephate

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a
tolerance for the comhined residues of
the insecticide acephate and its
cholinesterase-inhibiting metabolite in
or on the raw agricultural commodity
cranberries. This regulation to establish
a maximum permissible level for
residues of the insecticide in or on the
commodity was requested in a petition
submitted by the Interregional Research
Project No. 4 (IR-4).

EFFECTIVE DATE: Effective on August 3,
1983.

ADDRESS: Written objections may be
sent to the: Hearing Clerk {A~110),
Environmental Protection Agency, Rm.
3708, 401 M St., SW., Washington, D.C.
20460,

FOR FURTHER INFORMATION CONTACT:
Donald Stubbs, Emergency Response
and Minor Use Section, Registration
Division [TS-767C), Environmental
Protection Agency, Rm. 716B, CM #2,
1921 Jefferson Davis Highway,
Arlington, VA 22202 (703-557-1192).
SUPPLEMENTARY INFORMATION: EPA
issued a proposed rule published in the
Federal Register of March 23, 1883 (48
FR 12112) that announced that the
Interregional Research Project No. 4
(IR-4), New Jersey Agricultural
Experiment Station, P.O. Box 231,
Rutgers University, New Brunswick, NJ
08903, had submitted pesticide petition
3E2770 to EPA on behalf of the IR-4
Technical Committee and the
Agricultural Experiment Stations of
Massachusetts, New Jersey, Oregon,
Wisconsin, and Washington.

This petition requested that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act, propose the
establishment of a tolerance for the
combined residues of the insecticide
acephate (0,S-dimethyl
acetylphosphoramidothioate) and its

cholinesterase-inhibiting metabolite 0,5-

dimethyl phosphoramidothioate in or on
the raw agricultural commodity
cranberries at 0.5 ppm (of which no
more than 0.1 ppm is 0.5-dimethyl
phosphoramidothioate).

There were no comments or requests
for referral to an advisory committee
received in response to the proposed °
rule.

The data submitted in the petition and
other relevant material have been
evaluated and discussed in the proposed
rule. The pesticide is considered useful
for the purpose for which the tolerance
is sought. It is concluded that the
tolerance would protect the public
health and is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this notice in the Federal
Register, file written objections with the
Hearing Clerk, at the address given
above. Such objections should specify
the provisions of the regulation deemed
objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for the
hearing and the grounds for the
objections. A hearing will be granted if
the objections are supported by grounds
legally sufficient to justify the relief
sought.

The Office of Management and Budge!
has exempted this rule from the
requirements of section 3 of Executive
Order 12261,

(Sec. 408(e), 88 Stat. 514 (21 U.S.C. 336{a)(e)))
List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests.

Dated: July 23, 1883.
Edwin L. Johnson,
Director. Office of Pesticide Programs.

PART 180—{AMENDED]

Therefore, 40 CFR 180.108 is amended
by adding and alphabetically inserting
the raw agricultural commodity 2
cranberries to read as follows:

§ 180.108 Acephate; tolerances for
residues.

Commodities

Parts por
mallion

Cranbames (of whichh no moee than 0.1 ppm &
0.S-denethy! phosphoramdotivoite;

[FR Doc. 63-21007 Filnd 8-2-83: 845 wm]
BILLING CODE 6560-50-M
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40 CFR Part 271
[SW-7-FAL 2409-4)

Hazardous Waste Management
Program; Nebraska; Request for
Extension of Application Deadline for
Final Authorization

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Extension of
Application Submission and Interim
Authorization Period.

SUMMARY: On March 8, 1983, the State of
Nebraska Department of Environmental
Control (NDEC) requested an extension
beyond the July 28, 1983, deadline for
application for final authorization under
the Resource Conservation and
Recovery Act of 1976, as amended. EPA
is granting this extension. Retention of
the extension is contingent upon the
satisfaction or special conditions. The
effect of this action it to allow NDEC to
submit its application for final after July
26, 1983 without experiencing
mandatory termination on July 26 of the
interim authorization which EPA
granted previously to the State for the
Phase I portion of the hazardous waste
management program,

EFFECTIVE DATE: July 25, 1983.

FOR FURTHER INFORMATION CONTACT:
Robert L. Morby, Chief, Waste
Management Branch, Environmental
Protection Agency, 324 East 11th Street,
Kansas City, Missouri 64106, Telephone
(816) 374-6536,

SUPPLEMENTARY INFORMATION:

Background:

40 CFR 271.122(c)(4) (formerly
§ 123.122(c)(4); 47 FR 32377, July 26,
1982) requires that States which have
received any but not all Phases
Components of interim authorization
amend their original submissions by July
26, 1983, to include all Components of
Phase II. 40 CFR 271.137(a) (formerly
§ 123.137(a); 47 FR 32378, July 26, 1982)
further provides that on July 26, 1983,
interim authorizations terminate except
where the state has submitted by that
date an application for all Phases/
Components of interim authorization.

Where the authorization (approval) of
the state program terminates, EPA is to
administer and enforce the Federal
program in those states. However, the
Regional Administrator may, for good
cause, extend the July 26, 1983, deadline
for submission of the interim or final
authorization application and the
deadline for termination of the
authorized State program.

Note.—40 CFR Part 123, including the July
20, 1082 amendments (47 FR 32373), was

recodified on April 1, 1983 as 40 CFR Part 271
(48 FR 14248).

Nebraska received Phase I interim
authorization on May 14, 1982. Because
of the large amount of program
development work and necessary
legislative/regulatory changes, it was
impossible for Nebraska to meet the July
26, 1983 deadline for submission of a
Phase Il application. In order to prevent
a piecemeal approach, a one-time
revision of state regulations to meet the
final authorization requirements was
proposed.

In their request for extension of the
interim authorization, Nebraska has
committed to the following schedule for
applying for final authorization:

By September 186, 1983—submit draft
regulations to EPA

By December 1, 1983—submit draft final
authorization application to EPA

By January 31, 1884—Environmental
Control Council to hold public hearing
and approve regulations

By April 30, 1984—submit final
authorization application

This schedule appears to be
attainable by the State of Nebraska. In
addition, EPA has outlined in a letter of
July 25, 1983, a number of substantive
program implementation issues
concerning Phase I activities with which
the state must concern itself. EPA
believes these concerns will be
adequately addressed by the State in
accordance with the schedule set forth
in the letter. ’

Decision

For good cause, effective July 26, 1983,
I am approving Nebraska's request to
extend the deadline for amending the
application to include all components of
interim authorization. Nebraska's
retention of the Phase I interim
authorization is contingent upon the
State securing necessary legislative
amendments, NDEC meeting the above
schedule for final authorization, and
meeting the requirements outlined in a
letter dated July 25, 1983 to NDEC.
Interim authorization will be extended
until NDEC achieves final authorization
or no later than January 26, 1985, Failure
to secure necessary legislative
amendments by the end of the 1984
Nebraska Legislative Session will be
grounds for termination. Failure to
comply with the final authorization
schedule and the other terms in the July
25, 1983 letter to NDEC may be grounds
for termination of interim authorization.
Administration of the Phase | hazardous
waste program in Nebraska, if
terminated, will revert to EPA.

List of Subjects in 40 CFR Part 271

Hazardous materials, Indian lands,
Reporting and recordkeeping
requirements, Waste treatment and
disposal, Intergovernmental relations,
Penalties, Confidential business
information.

Authority: This notice is issued under the
authority of Sections 2002(a), 3008 and
7004(b) of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended. 42 US.C
6912(a). 6926 and 6974(B).

Dated: July 25, 1983,

Morris Kay,

Regional Administrator,

PR Doc. £3-21007 Filed 8-2-83; 845 4m)
BILLING CODE 8560-50-M

40 CFR Part 271
[SW-7-FRL 2409-2]

Hazardous Waste Management
Program; lowa; Request for Extension
of Application Deadline for Final
Authorization

AGENCY: Environmental Protection
Agency,

ACTION: Notice of Extension of
Application Submission and Interim
Authorization Period. '

SUMMARY: On March 1, 1983, the State of
lowa Department of Environmental
Quality (IDEQ), now lowa Department
of Water, Air and Waste Management
(IDWAWM), requested an extension
beyond the July 26, 1983, deadline for
application for final authorization under
the Resource Conservation and
Recovery Act of 1978, as amended. EPA
is granting this extension. Retention of
the extension is contingent upon
satisfaction of special conditions. The
effect of this action is to allow
IDWAWM to submit its application for
final authorization after July 26, 1983
without experiencing mandatory
termination on July 26 of the interim
authorization which EPA granted
previously to the State for the Phase |
portion of the hazardous waste
management program.

EFFECTIVE DATE: July 25, 1983,

FOR FURTHER INFORMATION CONTACT:
Robert L. Morby, Chief, Waste
Management Branch, Environmental
Protection Agency, 324 East 11th Street,
Kansas City, Missouri 64108, Telephone
(816) 374-6536.

SUPPLEMENTARY INFORMATION:

Background

40 CFR 271.122(c)(4) (formerly
§ 123.122(c)(4); 47 FR 32377, July 26,
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1982) requires that States which have
received any but not all Phases/
Components of interim authorization
amend their original submissions by July
26, 1983, to include all Components of
Phase II. 40 CFR 271.137(a) (formerly
§ 123.137(a); 47 FR 32378, July 26, 1982)
further provides that on July 26,.1983,
interim authorizations terminate except
where the State has submitted by that
date an application for all Phases/
Components of interim authorization.
Where the authorization (approval) of
the State program terminates, EPA is to
administer and enforce the Federal
program in those States. However, the
Regional Administrator may, for good
cause, extend the July 26, 1983, deadline
for submission of the interim or final
authorization application and the
deadline for termination of the
authorized State program.

[Note.—40 CFR Part 123, including the July
26, 1982 amendments [47 FR 32373), was
recodified on April 1, 1983 as 40 CFR Part 271
(48 FR 14248).]

lowa received Phase I interim
authorization on January 30, 1981.
Because of the large amount of program
development work and necessary
legislative /regulatory changes, it was
impossible for lowa to meet the July 26,
1983 deadline for submission of a Phase
[ application. In order to prevent a
piecemeal approach, a one-time revision
of state regulations to meet the final
authorization requirements was
proposed,

In their request for extension of the
interim authorization, lowa has
committed to the following schedule for
applying for final authorization:

By October 17, 1983—Water, Air and
Waste Management Commission to
approve hazardous waste regulations.

By December 14, 1983—Hazardous
waste rules become effective.

By December 24, 1983—Draft final
application submitted to EPA.

By July 26, 1984—Final application
submitted to EPA.

This schedule does not consider the
potential need for legislative changes to
achieve final authorization. If such
changes are determined as necessary,
then the schedule will be revised to
reflect those changes and they must be
achieved by the final day of the 1984
Legislative Session.

This schedule appears to be
attainable by the State of Iowa. In
addition, EPA has outlined in a letter of
July 25, 1943, a substantive program
implementation issue concerning Phase I
activities with which the state must
concern itself. EPA believes this concern
will be adequately addressed by the

state concurrent with the authorized
schedule set forth in the letter.

Decision

For good cause, effective July 26, 1983,
I am approving lowa's request to extend
the deadline for amending the
application to include all components of
interim authorization. lowa's retention
of Phase I interim authorization is
contingent upon the State securing
necessary legislative amendments,
IDWAWM meeting the above schedule
for final authorization and meeting the
requirements outlined in a letter dated
July 25, 1983 to IDWAWM. Interim
Authorization will be extended until
IDWAWM achieves final authorization
or no later than January 26, 1985. Failure
to secure necessary legislative
amendments by the end of the 1984 lowa
Legislative Session will be grounds for
termination. Failure to comply with the
final authorization schedule and the
other terms in the July 25, 1983 letter to
IDWAWM may also be grounds for
termination of interim authorization.
Administration of the Phase I hazardous
waste program in lowa, if terminated,
will revert to EPA.

List of Subjects in 40 CFR Part 271

Hazardous materials, Indian lands,
Reporting and recordkeeping
requirements, Waste treatment and
disposal, Intergovernmental relations,
Penalties, Confidential business
information.

Authority: This notice is issued under the
authority of sections 2002(a), 3006 and 7004(b)
of the Solid Waste Disposil Act, as amended
by the Resource Conservation and Recovery
Act of 1976, as amended, 42 U.S.C. 8912(a),
6926 and 6974(B).

Dated: July 25, 1983.

Morris Kay,

Regional Administrator,

[FR Doc. 83-21008 Piled 8-2-83; 45 am)
BILLING CODE 6560-50-M

40 CFR Part 271
[SW-7-FRL 2409-5)

Hazardous Waste Management
Program; Kansas; Request for
Extension of Application Deadline for
Final Authorization

AGENCY: Environmental Protection
Agency.

AcTiON: Notice of extension of
application submission and interim
authorization period.

SUMMARY: On June 7, 1983, the State of
Kansas requested a three hundred forty-
one (341) day extension beyond the July
26, 1983, deadline for application for

final authorization under the Resource
Conservation and Recovery Act of 19786,
as amended. EPA is granting this
extension. Retention of interim
authorization is contingent upon the
State adopting the necessary legislative
amendments and regulatory revisions
and strengthening the program in
keeping with recommendations made by
EPA in the program audit report. One
effect of this action is to allow Kansas to
submit its application after July 26, 1983,
without experiencing mandatory
termination on July 26 of the interm
authorization which EPA granted
previously to the State for the Phase |
portion of the hazardous waste program.

EFFECTIVE DATE: July 25, 1983.

FOR FURTHER INFORMATION CONTACT:
Robert L. Morby, Chief, Waste
Management Branch, Environmental
Protection Agency, 324 East 11th Street,
Kansas City, Missouri, 64106, Telephone
(816) 374-8536.

SUPPLEMENTARY INFORMATION:

Background

40 CFR 271.122(c)(4) (formerly
§ 123.122(c)(4); 47 FR 32377, July 26, 1962)
requires that states which have received
any but not all Phases/Components of
interim authorization amend their
original submissions by July 26, 1983, to
include all Components of Phase IL 40
CFR 271.137(a) (formerly § 123.137(a); 47
FR 32378, July 26, 1982) further provides
that on July 26, 1983, interim
authorizations terminate except where a
state has submitted by that date an
application for all Phases/Components
of interim authorization.

Where the authorization (approval) of
the State program terminates, EPA is to
administer and enforce the Federal
program in those States. However, the
Regional Administrator may, for good
cause, extend the July 26, 1983, deadline
for submission of the interim or final
authorization application and the
deadline for termination of the
authorized State program.

[Note.—40 CFR Part 123, including the July
286, 1982 amendments (47 FR 32373), was
recodified on April 1, 1983 as 40 CFR Part 271
(48 FR 14248).)

Kansas received Phase | interim
authorization on September 17, 1881,
However, the Kansas Legislature failed
to adopt the necessary revised statutes
to allow the State to adopt its final
authorization application by July 186,
1983. Anticipating enactment of the
needed statutes by April 30, 1984, *
Kansas has committed to the following
revised schedule for applying for final
authorization:
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September 1, 1983 to December 31, 1983

KDHE revises statutes incorporating
pre-application legal review
recommendations

KDHE submits draft authorization
application to EPA

KDHE initiates action for adoption of
emergency regulations as permanent
ones

KDHE submits regulations to Kansas
Revisor of Statutes for review by 1984
Legislature; if Legislature takes no
action, the revised regulations become
permanent regulations on April 30,
1984.

January 1, 1984 to April 30, 1984

KDHE submits revised statutes to
Legislature

Legislature approves revised statutes

EPA conducts preliminary review of
application

EPA returns comments to KDHE.

May 1, 1984 to June 30, 1984

KDHE submits revised final
authorization application to EPA
based on 1984 legislative action

EPA returns comments to State.

July 1, 1984 to October 30, 1984

KDHE issues notices of intent to submit
application
KDHE holds public hearing.

November 1, 1984 to January 26, 1985.

KDHE receives approval for final
authorization.

This schedule appears to be
attainable by the State of Kansas. In
addition, EPA made recommendations
to Kansas on strengthening the
hazardous waste management program
in the audit report of the State's
program. The audit was conducted on
May 18, 19, and 20, 1963 by the staff of
the EPA Region VII Office. EPA believes
the State will adequately address the
recommendations made to strengthen
the State's program during the coming
months. -

Decision: On July 22, 1983, in
consideration of the State Department of
Health and Environment's efforts to
obtain the necessary legislation and
Kansas' past performance in managing
and implementing a hazardous waste
management program, 1 found there was
good cause to grant the State's request
for an extension to amend their
application to include all components of
interim authorization. Kansas' retention
of the Phase I interim authorization is
contingent upon the State (1) adopting
the necessary legislative amendments
and regulatory revisions in accordance
with the schedule given above and (2)
strengthening the program as discussed

in the audit report. Interim authorization
will be extended until Kansas achieves
final authorization or no later than
January 26, 1985. The State's failure to
adopt the necessary legislative
amendments by the end of the 19684
Legislative Session will be grounds for
termination of interim authorization.
Additionally, the State's failure to
comply with the final authorization
schedule and to strengthen the program
as recommended in the audit report may
be grounds for termination of interim
authorization, If terminated,
administration of the Phase | activities
in Kansas will revert to EPA.

List of Subjects in 40 CFR Part 271

Hazardous materials, Indian lands,
Reporting and recordkeeping
requirements, Waste treatment and
disposal, Water supply,
Intergovernmental relations, Penalties,
Confidential business information.

Autharity: This notice is issued under the
authority of Sections 2002(a), 3008 and
7004(b) of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1876, as amended, 42 US.C.
6912(a), 6826 and 6974(B).

Dated: July 25, 1983,

Morris Kay,

Regional Administratar.

[FR Doc. £3-21000 Pilad B-2-£% 45 am|
BILLING CODE 8560-50-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Ch. 101
[FPMR Temp. Reg. F-498, Supp. 1]

GSA Review of Data, Facsimile, and
Record Telecommunication Service
Requests

AGENCY: General Services
Administration.

ACTION: Temporary regulation
supplement,

SUMMARY: The purpose of this regulation
is to extend the expiration date of FPMR
Temporary Regulation F-488, Basically
F-498 permits agencies to acquire
intercity, data, and facsimile services
that are less than $50,000 a year without
obtaining GSA approval. This provides
a continuation of a reduction of
paperwork burdens and increases the
economy and efficiency of government
data communications services in
accordance with the objectives of the
GSA telecommunications program.
DATES:

Effective date: June 22, 1983.

Expiration date: June 30, 1984.

FOR FURTHER INFORMATION CONTACT:
John F. Stewart, Policy Branch (KMPP),
Policy and Regulations Division (202~
566-0104).

Chapter 101—{Amended]

In 41 CFR Chapter 101, FPMR
Temporary Regulation F-498,
Supplement 1 is added to the appendix
at the end of Subchapter F to read as
follows:

Federal Property Management Regulations

Temporary Regulation F-398; Suppelement 1

To: Heads of Federal agencies

Subject: GSA review of data, facsimile, and
record telecommunication service
requests

1. Purpose. This supplement extends the
expiration date of FPMR Temporary
Regulation F-488.

2. Effective date. This regulation is
effective june 22, 1983.

3. Expiration date. This regulation expires
June 30, 1984 unless sooner superseded or
canceled.

4. Information and assistance. For further
information and assistance contact General
Services Administration (KMPP},
Washington, DC 20405, telephone FTS or
local 566-0184, commercial toll 202-566-0194.
(Sec. 205{c), 63 Stat. 390; 40 U.S.C. 485(c))

Dated: July 6, 1983,

Roy Kline,

Acting Administrator.

{FR Doc. 8320730 Filed 8-2-5%: 45 am)]
BILLING CODE 8820-25-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 6450

[ W-29044]

Wyoming; Public Land Order No. 6388,
Correction Partial Revocation of
Reclamation Project Withdrawal

AGENCY: Bureau of Lend Management,
Interior.

ACTION: Public land order.

SUMMARY: This document will correct
two errors in the land description
contained in Public Land Order No. 6388
of May 16, 19835,
EFFECTIVE DATE: August 3, 1983.
FOR FURTHER INFORMATION CONTACT:
W. Scott Gilmer, Wyoming State Office,
307-772-2089.

By virtue of the authority contained in

»Section 204 of the Federal Land Policy

and Management Act of 1976, 90 Stat.
2751; 43 U.S.C. 1714, it is ordered as
follows:

The description of two parcels of land
in Public Land Order No, 6388 of May
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16, 1983, as published in FR Doc. 83—
13903 appearing at page 23225 in the
issue of Tuesday, May 24, 1983, in the
first column under T. 24 N, R. 105 W.,
lines 5 and 6, reads EY2W¥%; it is hereby
corrected to read EYaW Y.

Garrey E. Carruthers,

Assistant Secretary of the interior,

July 26, 1983,

FR Doc. 83-20077 Filed 8-2-8% 8:45 am|

BILLING CODE 4310-84-M

43 CFR Public Land Order 6451
|W-41022]

Wyoming; Public Land Order No. 6380,
Correction; Partial Revocation of
Military Withdrawal

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order will correct an
error in the metes and bounds
description of the land contained in
Public Land Order No. 6380, dated May
9, 1983, which partially revoked an
Executive order as to 226.75 acres of
public land withdrawn for military
purposes.

EFFECTIVE DATE: August 3, 1983,

FOR FURTHER INFORMATION CONTACT:
W. Scott Gilmer, Wyoming State Office,
307-772-2089.

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1876, 90 Stat. 2751,
43 U.S.C. 1714, it is ordered as follows:

1. Public Land Order No. 6380 of May
9, 1983, as published in FR Doc. 83—
13172, appearing on page 22151 in the
issue of Tuesday, May 17, 1883, in the
second column under Sixth Principal
Meridian, Kansas, T. 11 S.,R. S E., the
fifth line reads ""273,770.15 E. 2,323,384.55
in the Fort." It is hereby corrected to
read “273,770.15 E. 2,323,384.55 in the
westerly boundary of the Fort.”

Garrey E. Carruthers,

Assistant Secretary of the Interior.
July 26, 1983,

[FR Doc. 53-20078 Filed 8-2-83; 8:45 am)
BILLING CODE 4310-84-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
45CFR Parts 1, 10,67,99 -

Education Regulations
AGency: Office of the Secretary, HHS.

AcTION: Removal of obsolete rules.

SUMMARY: The Department's authority
under various statutes relating to
education was transferred in 1979 to the
newly-established Department of
Education (20 U.S.C. 3441). Although
mos! of this Department’s regulations
governing the affected programs were
subsequently removed from the Code of
Federal Regulations, several regulations
were inadvertently retained. These are
45 CFR Part 10 (Departmental
Fellowship Review Panel), 45 CFR Part
67 (Student Loan Marketing
Association—Issuance and Transfer of
Common Stock), and 45 CFR Part 99
(Privacy Rights of Parents and
Students). Since the authorities that
these parts implement have been
transferred to the Department of
Education, the regulations are being
revoked. In addition, a reference in 45
CFR 1.1 to the location of education
regulations among this Department’s
regulations is being deleted since such
regulations no longer exist.

EFFECTIVE DATE: August 3, 1983.

FOR FURTHER INFORMATION CONTACT:
Beverly Dennis, (202) 245-8733.
SUPPLEMENTARY INFORMATION: Since we
are merely removing obsolete
regulations, the action is not a major
rule under Executive Order 12291. For
the same reason, the Secretary certifies
pursuant to the Regulatory Flexibility
Act that the action will not have a
significant economic impact on a
substantial number of small entities. The
use of notice and comment procedures is
unnecessary because the regulations
being removed are obsolete, and such
procedures are therefore waived.

List of Subjects
45 CFR Part 1

Code of Federal Regulations,
Organization and functions (government
agencies).

45 CFR Part 10

Administrative Practice and
Procedure, Scholarships and
fellowships.

45 CFR Part 67

Securities, Students.
45 CFR Part 99

Privacy, Students.

Therefore, Subtitle A of Title 45 of the
Code of Federal Regulations is amended
as follows:

PART 1—HHS'S REGULATIONS

§ 1.1 [Amended]
1.45 CFR 1.1 is amended by removing
the following sentence:

“Education regulations are located at
Parts 100-199 and 1300-1599 of Title 45."

PART 10—DEPARTMENTAL
FELLOWSHIP REVIEW PANEL
[REMOVED]

2. 45 CFR Part 10 is removed.

PART 67—STUDENT LOAN
MARKETING ASSOCIATION—
ISSUANCE AND TRANSFER OF
COMMON STOCK [REMOVED]

3. 45 CFR Part 67 is removed.

PART 99—PRIVACY RIGHTS OF
PARENTS AND STUDENTS
[REMOVED]

4. 45 CFR Part 99 is removed.

Dated: July 27, 1983,
Margaret M. Heckler,
Secretary.

[FR Doc. 83-21080 Filed 8-2-83; 8:45 am|
BILLING CODE 4150-04-M

FEDERAL MARITIME COMMISSION
46 CFR Part 536

[General Order 13, Amdt. 11; Docket No.
83-81]

Flling of Tariffs by Common Carriers in
the Foreign Commerce of the United
States

AGENCY: Federal Maritime Commission.
ACTION: Finsl rule.

SUMMARY: This amends FMC tariff filing
rules to permit conferences and rate
agreements to file, on behalf of member
line controlled carriers, lower rates on
less than 30 days' notice to meet the
independent action rates of member line
non-controlled carriers and to meet the
actions taken by member line non-
controlled carriers on open rated
commodities. It also permits member
line controlled carriers to initiate action
and lower their rates on open-rated
commodities to a level at or above the
conference minimum. This will permit
controlled carriers to compete on a more
equal basis with non-controlled carriers.
EFFECTIVE DATE: September 2, 1983,

FOR FURTHER INFORMATION CONTACT:
James A. Warner, Chief, Office of
Foreign Tariffs, Federal Maritime
Commission, 1100 L Street, NW.,
Washington, D.C. 20573, (202) 523-5796.
SUPPLEMENTARY INFORMATION: The
Commission previously gave notice {48
FR 12576-77) that it proposed to amend
46 CFR Part 536 to permit conferences
and rate agreements to file reduced
rates with less than 30 days' notice, on
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behalf of member line controlled
carriers on open-rated commodities and
independent action rates, where the
basic agreement provides for
independent action. Such filings,
however, would not be permitted where
controlled carrier member line rates
would be lower than rates of non-
controlled carrier member lines.

Comments were received from a
controlled carrier,’ 8 manufacturers
association,*7 conferences or rate
agreements® and a non-controlled
carrier. *

All commentators support the
Commission's proposed rule though

some have expressed reservations about

certain aspects. The Inter-American
Freight Conference is concerned that the
rule will make Conlerences responsible
for identifying a given carrier as a
“controlled carrier” without their having
all the facts necessary to make that
determination. This concern has merit,
and the rule has been amended so that
conferences may rely upon the
Commission's prior and continuing
determinations as to which carriers are
controlled and subject to the regulatory
provisions of the Shipping Act, 1916, as
amended (the Act).

The Trans-Pacific conferences suggest
that the rule be changed to specifically
permit controlled carrier members to
initiate rate reductions on epen-rated
commodities where the conference or
ratemaking agreement has established
open rates subject to minimum rate
levels, The Commission concurs.
Establishing rates “open, subject to a
minimum" requires collective
conference action, Therefore, controlled
carrier members should be allowed to
initiate rates and lower their rates on
open-rated commodities to a level at or
above the conference minimum. This
would violate neither the intent nor the
letter of the Act. That portion of the rule
has been amended to permit controlled
carriers to initiate actions on open-rated
commodities subject to a conference
imposed minimum.

The Commission finds that these
amendments to its rules are exemp!t

' Shipping Corporation of india

*Motor Vehicle Manofacturers Association of the
United States, Inc. whose members are: American
Motors Corporation, Chrysler Corporation, Ford
Motor Company, General Motors Corporation,
International Harvester Company, MAAN. Truck &
Bus Corporation, PACCAR Inc., Volkswagen of
America, Inc., and Volvo North America
Corporation.

"Malaysia Pacific Rate Agreement, Trans-Pacific
Froight Conference of Jupan/Korea, Japan/Korea-
Atlantic und Gulf Preight Conference, Philippine
North Americy Conlerence, Agr No. 10107,
Agreement No. 10108, and Inter-American Freight
Conference.

' Sea-Land Service, Inc.

from the requirements of the Regulatory
Flexibility Act (5 U.S.C. 801), Section
601(2) of that Act excepts from its
coverage any “rule of particular
applicability relating to rates * * * or
practices relating to such rates * * *."
As the proposed amendments clearly
relate to rates and rate practices the
Regulatory Flexibility Act requirements
are inapplicable.

List of Subjects in 46 CFR Part 536
Rates, Maritime carriers.

PART 536—|AMENDED)

Therefore, pursuant to 5 U.S.C. 553
and sections 18(c) and 43 of the Shipping
Act, 1916 (48 U.S.C. 817(c) and 841a), 46
CFR Part 536 is amended by:

§536.6 [Amended)

1. The addition of a new sentence at
the end of § 538.6(n), as follows:

(n)* * * Provided however, that
conferences or rate agreements may, on
less than 30 days’ notice, file reduced
rates on behalf of controlled carrier
members for open-rated commodities:
(1) at or above the minimum level set by
the conference or rate agreement, or (2)
at or above the level set by a member of
the conference or rate agreement that
has not been determined by the
Commission to be a controlled carrier
subject to section 18(c) of the Shipping
Act, 1918, in the trade involved.

. - . . -

§535.10 [Amended]

2. The addition of a new sentence at
the end of § 536.10(a)(3) as follows:

(a] - » -

(3) * * * Provided further, that
conferenees or rate agreements whose
basic agreements provide for
independent action, may file on behalf
of their controlied carrier members,
lower independent action rates on less
than 30 days' notice, subject to the
requirements of their basic agreements
and subject to such rates being filed at
or above the level set by a member of
the conference or rate agreement that
has not been determined by the
Commission to be a controlled carrier,
subject to section 18{c) of the Shipping
Act, 1916, in the trade involved.

By the Commission.
Francis C. Humey,
Secretary.
[FR Doc. B3-30023 Filed 8-2-83 845 ar)
BILLING CODE 6730-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service,
50 CFR Part 20

Final Frameworks for Selecting Early
Hunting Seasons on Certain Migratory
Game Birds in the United States for
the 1983-84 Season

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: This rule prescribes final
frameworks (i.e., the outer limits for
dates and times when shooting may
begin and end, hunting areas, and the
numbers of birds which may be taken
and possessed) for early season
migratory bird hunting regulations from
which States may select season dates
and daily bag and possession limits for
the 1983-84 season. These seasons may
open prior to October 1, 1983, and apply
to mourning doves; white-winged doves;
band-tailed pigeons; rails; woodcock:
snipe; gallinules; teal (September only,
in designated States); sea ducks
(Atlantic Flyway only); experimental
September duck seasons in Flordia,
lowa, Kentucky, and Tennessee;
experimental early goose season
framework in a portion of Michigan;
sandhill cranes in the Central Flyway
and Arizona; sandhill cranes and
Canada geese in southwestern
Wyoming: and extended falconry
5¢asons.

DATE: Effective on August 3, 1883,

Selected season dates are to be
transmitted to the U.S, Fish and Wildlife
Service (hereinafter the Service) by July
29, 1983, for pubication in the Federal
Register as amendments lo §§ 20.103
through 20.106 of 50 CFR 20,

Effective on August 2, 1983. Season
selections due from the States by July
29, 1983.

ADDRESS: Season selections from States
are to be mailed to: Director (FWS/
MBMO), U.S. Fish and Wildlife Service,
Department of the Interior, Washington,
D.C. 20240. Comments received are
available for public inspection during
normal business hours at the Service's
office in Room 536, Matomic Building,
1717 H Street, NW., Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
John P. Rogers, Chief, Office of
Migratory Bird Management,
Department of the Interior, Washington,
D.C. 20240, telephone 202-254-3207.
SUPPLEMENTARY INFORMATION: On April
5, 1983, the U.S. Fish and Wildlife
Service published for public comment
the Federal Register (48 FR 14700)
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proposals to amend 50 CFR Part 20, with
comment periods ending June 22, 1983,
for Alaska, Puerto Rico, and the Virgin
Islands frameworks; July 15, 1983, for
olher early season frameworks; and
August 19, 1983, for late season
frameworks. That document dealt with
establishment of seasons, limits, and
shooting hours for migratory game birds
under §§ 20.101 through 20,107 of
Subpart K. A supplemental proposed
rulemaking for both the early and late
hunting season frameworks appeared in
the Federal Register dated June 17, 1983
(48 FR 27799).

On June 22, 1983, a public hearing was
held in Washington, D.C., to review the
status of mourning doves, woodcock,
band-tailed pigeons, white-winged
doves, sandhill cranes, and other
species. The meeting was announced in
the Federal Register on April 5, 1983 (48
FR 14700) and June 17, 1883 (48 FR
27799). Proposed hunting regulations
were discussed for these species and for
common snipe; rails; gallinules;
September teal seasons in the
Mississippi and Central Flyways: early
duck seasons in Florida, lowa, Kentucky
and Tennessee; special sea duck
seasons in the Atlantic Flyway; sandhill
cranes in the Central Flyway and
Arizona; sandhill cranes and Canada
geese in southwestern Wyoming; and
falconry seasons. Public comments on
these matters were received.

On July 7, 1983, the Service published
in the Federal Register (48 FR 31266) a
third document in the series of proposed
and final rulemaking documents dealing
specifically with proposed frameworks
for the 1983-84 season from which,
when finalized, wildlife conservation
agency officials may select season dates
for hunting certain migratory birds in
their respective jurisdictions during the
1983-84 season. On July 22, 1983, the
Service published in the Federal
Register (48 FR 33488) a fourth document
n the series which dealt specifically
with final frameworks for Alaska,

Pt.".-no Rico, and the Virgin Islands.

This rulemaking is the fifth in the
series and deals specifically with final
frameworks for other early season
migratory game bird hunting regulations
from which State wildlife conservation
agency officials may select season dates
and daily bag and possession limits for
ihe 1983-84 season. These seasons may
Open prior to October 1, 1983, and apply
!0 mourning doves; white-winged doves;
band-tailed pigeons; rails; woodcock:
fnipe; gallinules; teal (September only,
'n designated States); sea ducks
[SAt.‘mnc Flyway only); experimental
Y¢ptember duck seasons in Florida,

Owa, Kentucky, and Tennessee;

experimental early goose season
framework in a portion of Michigan;
sandhill cranes in the Central Flyway
and Arizona; sandhill cranres and
Canada geese in southwestern
Wyoming; and extended falcony
seasons.

These regulations contain no
information collections subject to Office
of Management and Budget review
under the Paperwork Reduction Act of
1890,

Review of Public Comments

The Service has already responded to
earlier comments on proposed
regulations published in the Federal
Register on April 5, 1983 (48 FR 14700)
and June 17, 1983 (48 FR 27799), and
discussed at the June 22, 1983, Public
Hearing in Washington, D.C. These
responses appeared in the Federal
Register on June 17, 1983 (48 FR 27789,)
July 7, 1983 (48 FR 31266), and July 22,
1983 (48 FR 33488). Twelve additional
comments, relating to proposed early
season framewaorks, have been received
and are discussed here. They include
comments by 4 State representatives, 3
individuals, and 4 organizations, They
are discussed in the same order as the
items, to which they apply, were listed
in previous 1983 Federal Register
publications.

2. Framework dates for ducks and
geese in the United States. Four
organizations and 2 individuals
commented on a proposed September 26
opening date for hunting geese in 10
western counties of the Upper Peninsula
of Michigan. Three organizations
representing Michigan hunters and 2
individuals endorsed the proposal. One
other individual endorsed the proposal
but recommended that the opening date
be on Saturday, September 24, because
this would afford greater and more
equitable hunting opportunity. In four of
the above comments it was noted that
substantial numbers of geese migrate
through the area in September. The
representative of the Northern Region
Regulations Committee of the
Mississippi Flyway Council noted that
the proposal was in line with a
recommendation by the Upper Region
Regulations Committee, but cautioned
that there may be recommendations
from the Mississippi Valley Population
(MVP) Canada Goose Committee that
could affect season frameworks for
hunting geese in Michigan and
elsewhere in the 1983-84 season. The
Committee will develop
recommendations in late July.

Response. The Service recognizes that
recommendations about hunting MVP
geese will be forthcoming from the MVP
Committee and could affect goose

hunting in the area where a September
26 opening would apply.

Michigan is represented on the MVP
Committee and will have a voice in any
recommendations that may be
developed. The Service will consider
such recommendations when they are
received. In the meantime, a September
26 opening will be included in the
frameworks for hunting geese in the 10
weslern counties in the Upper Peninsula
of Michigan. Because a September
opening date and a 10 county area was
specified in the recommendation of the
Flyway Council, and additional
recommendations on MVP goose
hunting are expected, it is judged best
not to change the date or the area at this
time.

21, Woodcock. Two States and 1
individual commented on the proposal
for an October 1 opening for the
woodcock season framework in the
Eastern Region. In 1982, the opening
date of the framework was delayed from
September 1 to October 5 to assist the
recovery of breeding woodcock whose
numbers were reduced following a
severe blizzard. The Service proposed to
relieve this restriction somewhat for
1983 by changing the framework opening
date from October 5 to October 1
because breeding population levels are
somewhat improved over 1982. New
York reiterated the view that an October
opening is inappropriate in that State
because breeding woodcock indices in
New York are above the Eastern Region
average and have increased rather than
decreased in recent years. They state,
also, that woodcock harvest in late
September and early October in New
York consists of resident rather than
migrant birds. New York requested a
framework that would permit them to
open the woodcock season on
September 20 in their northern zone.

Vermont asked that the framework
allow for a September 24 opening in that
State because biological data show an
increase in the woodcock breeding
population in 1983. One individual
expressed opposition to any delay date
for woodcock hunting in the opening in
New York because he had been told that
the Central New York area had an
abundant supply of woodcock.

Response, The Service concurs that
the population status of woodcock is
better in New York than in some of the
other areas to which the restriction in
framework opening date would apply. In
both New York and Vermont, 1983
breeding population indices were
improved over 1982. Nevertheless, there
has been a decrease in the indices in
these two States, as well as other States
in the northeast, since 1980. As noted in
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the July 7, 1983, Federal Register (48 FR
31266), migratory bird hunting season
frameworks are, by long established and
accepted practice, applied uniformly
throughout a management unit, such as
the Eastern Region, rather than on a
State-by-State basis. This is generally
accepted as necessary for migratory
birds because management
responsibilities and benefits are shared
among many different jurisdictions. It
was further noted in the above cited
Federal Register that the Service would
be willing to consult further with New
York and other States in the Eastern
Region regarding the situation in New
York. The same would apply in regard to
Vermont. Recent contacts by the Service
with a number of the northeastern
States indicates that there is no
consensus as yet about how best to deal
with special situations like this. The
Service has previously expressed a
desire to review overall long term
management strategies for woodcock
with States in the Eastern Region. It
appears that the best approach to
dealing with the question of appropriate
season frameworks for New York and
other States would be to include them in
such a review. While no convenient
organizational structure for conducting
such a review presently exists, the
Service, nevertheless, will seek a review
in early 1984 to include such matters as

. season frameworks as well as other

regulatory measures that may be
appropriate. In the meantime, it appears
that an October 1 opening date for the
woodcock season framework in the
Eastern Region, which provides some
relief from the 1982 restriction, should
apply for the 1883-84 hunting season.
23. Mourning doves. Two States and 1
organization commented 6n proposed
mourning dove regulations. Texas
requested that an option for two zones,
which has been allowed since 1948,
should be continued in 1983 in addition
to an option for three zones. The two
zone option was not included in the
proposals published in the Federal
Register on July 7, 1983 (48 FR 312686).
Alabama expressed support for the
proposed option of a 80-day season
{rather than 45 days as permitted last
year) with a daily bag limit of 15
mourning doves. Reference was made to
a B-year cooperative study involving 70-
day seasons with an 18-bird daily bag
limit which failed to show detrimental
effects to mourning dove breeding
populations, The Central Flyway
Council stated that they would not
oppose an option for a 80-day season
provided the Service considered it
appropriate in the light of available
information on the management of

mourning doves in the Central
Management Unit, and the United States
generally.

Response. The option to select two
zones for regulating mourning dove
harvests will be continued in Texas, in
addition to an option for three zones.

The Service believes that the option
for a 680-day season as opposed to a 45-
day season in association with a 15-bird
daily bag limit for mourning doves is
appropriate in the light of presently
available information. Results of
banding analysis and other studies show
that a relatively small part of the total
annual mortality of mourning doves is a
result of hunting. [n the Central
Management Unit it has been found that
hunting accounts for about 10 percent of
the annual mortality of adults and about
11 percent of that for immatures.

24. White-winged doves. Texas
requested a minor change in the
language used to describe white-wing
dove zoning options. The change
involves reference to zone names used
exclusively under the 3-zone option.

Response, The Service concurs in the
proposal and adopts the recommended
language.

Comments received are available for
public inspection during normal
business hours at the Service's office in
Room 536, Matomic Building, 1717 H
Street, NW., Washington, D.C.

NEPA Consideration

The "“Final Environmental Statement
for the Issuance of Annual Regulations
Permitting the Sport Hunting of
Migratory Birds (FES 75-54)" was filed
with the Council on Environmental
Quality on June 8, 1975, and notice of
availability was published in the
Federal Register on June 13, 1875 (40 FR
25241). In addition, several
environmental assessments have been
prepared on specific matters which
serve to supplement the material in the
Final Environmental Statement. Copies
of these documents are available from
the Service.

Endangered Species Act Consideration

Section 7 of the Endangered Species
Act provides that, “The Secretary shall
review other programs administered by
him and utilize such programs in
furtherance of the purposes of this Act
[and] * * * by taking such action
necessary to insure that any action
authorized, funded, or carried out * * *
is not likely to jeopardize the continued
existence of such endangered or
threatened species or result in the
destruction or modification of habitat of
such species * * * which is determined
ta be critical." The Service therefore
initiated Section 7 consultation under

the Endangered Species Act for the
proposed hunting season frameworks.

On June 28, 1983, the Chief, Office of
Endangered Species, concluded that the
proposed actions were not likely to
jeopardize the continued existence of
listed species.

As in the past, hunting regulations this
year are designed, among other things.
to remove or alleviate chances of
conflict between seasons for migratory
game birds and the protection and
conservation of endangered and
threatened species.

The Service's biological opinions
resulting from its consultation under
Section 7 are considered public
documents and are available for
inspection in the Office of Endangered
Species and the Office of Migratory Bird
Management, U.S. Fish and Wildlife
Service, Department of the Interior,
Washington, D.C. 20240,

Regulatory Flexibility Act and Executive
Order 12291

In the Federal Register dated April 5,
1983 (at 48 FR 14700), the Service
reported measures it had undertaken to
comply with requirements of the
Regulatory Flexibility Act and the
Executive Order, These included
preparing a Determination of Effects and
an updated Final Regulatory Impact
Analysis, and publication of a summary
of the latter. These regulations have
been determined to be major under
Executive Order 12291 and they have &
significant economic impact on
substantial numbers of small entities
under the Regulatory Flexibility Act.
This determination is detailed in the
aforementioned documents which are
available upon request from the Office
of Migratory Bird Management, U.S. Fish
and Wildlife Service, Department of the
Interior, Washington, D.C. 20240.

Memorandum of Law

The Service published its
Memorandum of Law, as required by
Section 4 of Executive Order 12291, in
the Federal Register dated July 22, 1963
(48 FR 33488).

Authorship

The primary author of this final
rulemaking is John P. Rogers, Chief,
Office of Migratory Bird Management.

Regulations Promulgation

The rulemaking process for migratory
bird hunting must, by its nature, operate
under severe time constraints. However.
the Service is of the view that every
attempt should be made to give the
public the greatest possible opportunity
to comment on the regulations. Thus,
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when the proposed rules were published
April 5, June 17, and July 7, the Service
established what it believed were the
longest periods possible for public
comment. In doing this, the Service
recognized that at the periods’ close,
time would be of the essence. That is, if
there were a delay in the effective date
of these regulations after this final
rulemaking, the Service is of the opinion
that States would have insufficient time
to select their season dates, shooting
hours, and limits; to communicate those
selections to the Service; and finally
establish and publicize the necessary
regulations and procedures to
implement their decisions.

Therefore, the Service under authority
of the Migratory Bird Treaty Act of July
3, 1918, as amended (40 Stat. 755; 18
U.S.C. 701-711), prescribes final
frameworks setting forth the species to
be hunted, the daily bag and possession
limits, the shooting hours, the season
lengths, the earliest opening and latest
closing season dates, and hunting areas,
from which State conservation agency
officials may select hunting season
dates and other options. Upon receipt of
season and option selections from Stale
officials, the Service will publish in the
Federal Register final rulemaking
amending 50 CFR Part 20 to reflect
seasons, limits, and shooting hours for
the contiguous United States, Alaska,
Hawaii, Puerto Rico, and the Virgin
Islands for the 1963-84 season.

The Service therefore finds that “good
cause” exists, within the terms of 5
U.S.C. 553{d)(3) of the Administrative
Procedure Act and these frameworks
will, therefore, take effect immediately
upon publication.

Lists of Subjects in 50 CFR Part 20

Exports, Hunting, Imports,
Transportation, Wildlife.

Final Regulations Framewaorks for 1983~
84 Early Hunling Seasons on Cerlain
Migratory Game Birds

_ Pursuant to the Migratory Bird Treaty
Act, the Secretary of the Interior has
approved proposed frameworks which
prescribe season lengths, limits,
hh‘nuling hours, and outside dates within
which States may select seasons for
mourning doves; white-winged doves;
band-tailed pigeons; rails; woodcock:
snipe; gallinules; September teal
seasons; experimental duck seasons
pening in September in lowa, Florida,
“entucky, and Tennessee: sea ducks
(scoter, eider and oldsquaw) in certain
Celined areas of the Atlantic Flyway:

sandhill cranes: sandhill cranes-Canada

geese in southwestern Wyoming;
“*perimental early goose framework in
@ portion of Michigan: and special

extended falconry regulations. For the
guidance of State conservation agencies,
these frameworks are summarized
below.

Notice

Any State desiring its hunting seasons
for mourning doves, white-winged
doves, band-tailed pigeons, rails,
woodcaock, snipe, gallinules, sandhill
cranes, or extended falconry seasons to
open in September must make its
selection no later than July 29, 1983.
States desiring these seasons to open
after September 27 may make their
selections at the time they select regular
waterfowl seasons. Season selections
for the 4 States offered experimental
September duck seasons must also be
made by July 29, 1983.

Atlantic Flyway coastal States
desiring their seasons on sea ducks in
certain defined areas to open in
September must make their selection no
later than July 29, 1983. Those desiring
this season to open after September may
make their selections when they select
their regular waterfowl seasons.

Outside Dates: All dates noted are
inclusive.

Shooting Hours: Between % hour
before sunrise and sunset daily for all
species except as noted below. The
hours noted here and elsewhere also
apply to hawking (taking by falconry).

Mourning Doves

Outside Dates: Between September 1,
1983, and January 15, 1984, except as
otherwise provided, States may select
hunting seasons and bag limits as
follows;

Eastern Management Unit

(All States east of the Mississippi River
and Louisiana)

Hunting Seasons, and Daily Bag and
Possession Limits:

Not more than 70 days with bag and
possession limits of 12 and 24,
respectively,

or

Not more than 60 days with bag and
possession limits of 15 and 30,
respectively.

Hunting seasons may be split into not
more than 3 periods under either option.

Shooting Hours: Between % hour
before sunrise and sunsget daily.

Zoning: Alabama, Georgia, lllinois,
Louisiana, and Mississippi may elect to
zone their States as follows:

A. Two zones per State having the
following descriptions or division lines:

Alabama—South Zone: Mobile,
Baldwin, Escambia, Covington, Coffee,
Geneva, Dale, Houston, and Henry

Counties. North Zone: Remainder of the
State.

Georgia—U.S. Highway 280 from
Columbus to the Little Ocmulgee River,
down the Little Ocmulgee to the
Ocmulgee River, southwesterly along
the Ocmulgee River to the western
border of Jeff Davis County, south along
the western border of Jeff Davis County,
east along the southern border of Jeff
Davis and Appling Counties, north along
the eastern border of Appling County to
the Altamaha River, east along the
Altamaha River to the eastern border of
Tattnall County, north along the eastern
boundary of Tattnall and Evans
Counties to Candler County, north along
the eastern border of Candler County,
then east along the northern border of
Bulloch County and the southern border
of Screven County to the South Carolina
line.

linois—1.S, Highway 36.

Louisiano—Interstate Highway 10
from the Texas State line to Baton
Rouge, Interstate Highway 12 from
Baton Rouge to Slidell, and Interstate
Highway 10 from Slidell to the
Mississippi State line. :

Mississippi—U.S, Highway 84.

B. Within each zone, these States may
select hunting seasons of not more than
70 days (or 60 under the alternative)
which may be split into not more than 3
periods.

C. The hunting seasons in the South
Zones of these States may commence no
earlier than September 20, 1983,

Central Management Unit

(Arkansas, Colorado, lowa, Kansas,
Minnesota, Missouri, Montana,
Nebraska, New Mexico, North Dakota,
Oklahoma, South Dakota, Texas, and
Wyoming)

Hunling Seasons, and Daily Bag and
Possession Limits:

Not more than 70 days with bag and
possession limits of 12 and 24,
respectively,

or

Not more than 60 days with bag and
possession limits of 15 and 30,
respectively.

Hunting seasons may be split into not
more than 3 periods under either option.
Texas Zoning: Option 1—In addition

to the basic framework and the
alternative, Texas may select hunting
seasons for each of 2 previously
established zones subject to the
following conditions:

A. The hunting season may be split
into not more than 2 periods.

B. The North Zone may have a season
of not more than 70 (or 60 under the
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alternative) days between September 1,
1983, and January 22, 1984.

C. The South Zone may have & season
of not more than 70 (or 60 under the
alternative) days between September 20
1983, and January 22, 1884. In that
portion of Texas where white-winged
dove hunting is allowed, the mourning
dove season may be held concurrently
with the white-winged dove season and
with shooting hours coinciding with
those for white-winged doves. However,
the remaining days must be within the
September 20, 1883-January 22, 1984,
period.

Option 2—Texas may select hunting
seasons for each of 3 zones described
below:

Panhandle Zone—That portion of the
State north of a line beginning at the
International Bridge south of Fort
Hancock; north along FM 1088 to State
Highway 20; west along State Highway
20 to State Highway 148; north along
State Highway 148 to Interstate
Highway 10 at Fort Hancock; east along
Interstate Highway 10 to Interstate
Highway 20: northeast along Interstate
Highway 20 to Interstate Highway 30 at
Fort Worth; northeast along Interstate
Highway 30 to the Texas-Arkansas
State line.

El Paso Portion of Panhandle Zone—
That portion of the State south and west
of a line beginning at the International
Bridge south of Fort Hancock; north
along FM 1088 to State Highway 20;
west along State Highway 20 to State
Highway 148; north along State
Highway 148 to Interstate Highway 10 at
Fort Hancock; west along Interstate
Highway 10 to the Texas-New Mexico
State line.

Rio Grande Zone—That portion of the
State south and west of a line beginning
at the International Bridge south of Fort
Hancock: north along FM 1088 to State
Highway 20; west along State Highway
20 to State Highway 148; North along
State Highway 148 to Interstate
Highway 10 at Fort Hancock; east along
Interstate Highway 10 to Interstate
Highway 37 in San Antonio; south along
Interstate Highway 37 to U.S. Highway
181 in San Antonio; southeast along U.S.
181 to State Highway 361 at Gregory:
east along State Highway 361 to the
Corpus Christi Channel; east along the
Corpus Christi Changel to the Gulf of
Mexico.

Special White-Winged Dove Area in
Rio Grande Zone—That portion of the
State south and west of a line beginning
at the International bridge south of Fort
Hancock; north along FM 1088 to State
Highway 20; west along State Highway
20 to State Highway 148; north along
State Highway 148 to Interstate
Highway 10 at Fort Hancock: east along

Interstate Highway 10 to U.S. Highway
277 at Sonora; south along U.S. Highway
277 to State Highway 55; southeast
along State Highway 55 to U.S. Highway
83 at Uvalde; south along U.S. Highway
83 to State Highway 44; eas! along State
Highway 44 to State Highway 16 at
Freer; south along State Highway 18 to
State Highway 285 at Hebbronville; east
along State Highway 285 to FM 1017;
southeast along FM 1017 to State
Highway 188 at Linn; east along State
Highway 1886 to the Mansfield Channel
at Port Mansfield; east along the
Mansfield Channel to the Gulf of
Mexico.

Central Zone—That portion of the
State lying between the Panhandle and
Rio Grande Zones.

Hunting seasons in these zones are
subject to the following conditions:

A. The hunting season may be split
into not more than 2 periods, except
that, in that portion of Texas where
white-winged dove hunting is allowed,
the mourning dove season may be held
concurrently with the white-winged
dove season and with shooting hours
coinciding with those for white-winged
doves.

B. Each zone may have a season of
not more than 70 days (or 60 under the
alternative) between September 1, 1983,
and January 25, 1984,

Western Management Unit

{Arizona, California, Idaho, Nevada,
Oregon, Utah, and Washington)

Hunting Seasons, and Daily Bag and
Possession Limits:

Not more than 70 days with bag and *
possession limits of 12 and 24,
respectively,

In all states except Arizona, not more
than 60 days with bag and possession
limits of 15 and 30, respectively.

Hunting seasons may be split into not
more than 3 periods under either option.

White-Winged Doves

Outside Dates: Arizona, California,
Nevada, New Mexico, and Texas
{except as shown below) may select
hunting seasons between September 1
and December 31, 1983,

Arizona may select a hunting season
of not more than 28 consecutive days
running concurrently with the first
period of the split mourning dove
season. The daily bag limit may not
exceed 12 mouring and white-winged
doves in the aggregate, no more than 8
of which may be white-winged doves,
and a possession limit twice the daily
bag limit after the opening day.

In the Nevada counties of Clark and
Nye, and in the California counties of
Imperial, Riverside, and San Bernardino,

the aggregate daily bag and possession
limits of mourning and white-winged
doves may not exceed 12 and 24,
respectively, with a 70-day season, or 15
and 30 if the 60-day option for mourning
doves is selected; however, in either
season, the bag and possession limits of
white-winged doves may not exceed 10
and 20, respectively.

New Mexico may select a hunting
season with daily bag and possession
limits not to exceed 12 and 24 (or 15 and
30 if the 80-day option for mourning
doves is selected) white-winged and
mourning doves, respectively, singly or
in the aggregate of the 2 species. Dates,

Jlimits, and hours are to conform with

those for mourning doves.

Texas may select a hunting season of
not more than 4 days for that portion of
the State where the species occurs. The
daily bag and possession limits may not
exceed 10 and 20 white-winged doves,
respectively. The season may be split
within the overall time frame.

and

In addition, Texas may also select a
white-winged dove season of not more
than 70 (or 60 under the alternative)
days to be held between September 1,
1983, and January 25, 1984, and
coinciding with the mourning dove
season. The daily bag limit of both
species in the aggregate may not exceed
12 (or 15 under alternative), of which not
more than 2 may be whitewings. The
possession limit of both species in the
aggregate may not exceed (or 30 under
the alternative), of which not more than
4 may be whitewings.

Florida may select a white-winged
dove season of not more than 70 days
{or 60 under the alternative for mourning
doves) to be held between September 1.
1983, and January 15, 1984, and
coinciding with the mourning dove
season. The aggregate daily and
possession limits of mourning and
white-winged doves may not exceed 12
and 24 (or 15 and 30 if the 80-day option
for mourning doves is selected);
however, in either seasons, the bag and
possession limits of white-winged doves
may not exceed 4 and 8, respectively.

Band-Tailed Pigeons

Pacific Coast States: California,
Oregon, Washington, and the Nevgda
counties of Carson City, Douglas, and
Lyon.

Outside Dates: Between September 1
1983, and January 15, 1984.

Hunting Seasons, and Daily Bag and
Possession Limits: Not more than 30
consecutive days, with a bag and
possession limit of 5. Nevada may selec!
an experimental season in Carson City,
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Douglas, and Lyon Counties coinciding
with that selected by California in
Alpine County. Each band-tailed pigeon
hunter in Nevada must have in
possession while hunting a permit
issued by the State for the purpose of
collecting harvest and hunter
participation data.

Zoning: California may select hunting
seasons of 30 consecutive days in each
of the following two zones:

1. In the counties of Alpine, Butte, Del
Norte, Glenn, Humboldt, Lassen,
Mendocino, Modoc, Plumas, Shasta,
ch;m. Siskiyou, Tehama, and Trinity:
Hne

2. The remainder of the State,

Four-Corners Stales: Arizona,
Colorado, New Mexico, and Utah.

Outside Dates: Between September 1
and November 30, 1983.

Hunting Seasons, and Daily Bag and
Possession Limits: Not more than 30
consecutive days, with bag and
possession limits of 5 and 10,
respectively.

Areas: These seasons shall be open
only in the areas delineated by the
respective States in their hunting
regulations.

Zoning: New Mexico may be divided
into North and South Zones along a line
following U.8. Highway 60 from the
Arizona State Line east to Interstate
Highway 25 at Socorro and along
Interstate Highway 25 from Socorro to
the Texas State line. Hunting seasons
not to exceed 20 consecutive days may
be selected between September 1 and
November 30, 1983, in the North Zone
and October 1 and November 30, 1983,
in the South Zone.

Rails
(Clapper, King, Sora, and Virginia)

Outside Dates: States included herein
may select seasons between September
1,1983, and January 20, 1984, on clapper,
king, sora, and Virginia rails as follows:

Hunting Seasons: The season may not
exceed 70 days. Any State may split its
season into two segments.

Clapper and King Rails

Daily Bag and Possession Limits: In
Rhode Island, Connecticut, New Jersey,
Delaware, and Maryland, 10 and 20,
respectively, singly or in the aggregate
of these two species. In Texas,
Louisiana, Mississippi, Alabama,
Georgia, Florida, South Carolina, North
Carolina, and Virginia, 15 and 30,
respectively, singly or in the aggregate
of the two species.

Sora and Virginia Rails

Daily Bag and Possession Limits: In
the Atlantic, Mississippi, and Central

Flyways, and portions of Colorado,
Montana, New Mexico, and Wyoming in
the Pacific Flyway,' 225 daily and 25 in
possession, singly or in the aggregate of
the two species.

Woodcock

Outside Dates: States in the Atlantic
Flyway may select hunting seasons
between October 1, 1983, and February
28, 1984. In Maine, Vermont, New
Hampshire, Massachusetts, Rhode
Island, Connecticut, New York, New
Jersey, Delaware, Maryland, and
Virginia the season must end no later
than January 31. States in the Central
and Mississippi Flyways may select
hunting seasons between September 1,
1983, and February 28, 1984.

Hunting Seasons, and Daily Bag and
Possession Limils: Seasons may not
exceed 85 days, with bag and
possession limits of 5 and 10,
respectively, Seasons may be split into
lwo segments,

Zoning: New Jersey may select
seasons by north and south zones
divided by State Highway 70. The
season in each zone may not exceed 55
days.

Common Snipe

Outside Dates: Between Seplember 1,
1983, and February 28, 1984. In Maine,
Vermont, New Hampshire,
Massachusetts, Rhode Island,
Connecticut, New York, New Jersey,
Delaware, Maryland, and Virginia the
season must end no later than January
31.

Hunting Seasons, and Daily Bag and
Possession Limits: Seasons may not
exceed 107 days in the Atlantic,
Mississippi, and Central Flyways and 93
days in Pacific Flyway portions of
Montana, Wyoming, Colorado, and New
Mexico. In the remainder of the Pacific
Flyway the season shall coincide with
the duck seasons, Seasons may be split
into two segments. Bag and possession
limits are 8 and 16, respectively.

Gallinules

Outside Dates: September 1, 1983
through January 20, 1984 in the Atlantic

"The Central Flyway is defined as follows:
Colorado (east of the Continental Divide), Kansas,
Montana (east of Hill, Chouteau, Cascade, Meagher,
and Park Counties), Nebraska, New Mexico (east of
the Continental Divide but outside the Jicarilla
Apuche Indian Reacrvation), North Dakota,
Oklahoma. South Dakota, Texas, and Wyoming
{eas! of the Continental Divide).

*The Pacific Flyway is defined as follows:
Arizona, California. Iduho, Nevada, Oregon, Utah,
und Washingtor: those portions of Colorado and
Wyoming lying west! of the Continental Divide; New
Mexico west of the Continental Divide plus the
entire ficarilla Apuche Indian Reservation; and in
Montana, the counties of Hill, Choutean, Cascads,
Meagher, and Park, und all counties wes! thereof.

and Mississippi Flyways, and
September 1. 1983 through January 22,
1984 in the Central Flyway. States in the
Pacific Flyway must select their hunting
seasons to coincide with their duck
$easons.

Hunting Seasons, and Daily Bag and
Possession Limits: Seasons may not
exceed 70 days in the Atlantic,
Mississippi, and Central Flyways; in the
Pacific Flyway seasons may be the same
as the duck seasons. Seasons may be
split. Bag and possession limits are 15
and 30, respectively; except in the
Pacific Flyway the daily bag and
possession limits may not exceed 25
coots and gallinules, singly or in the
aggregate of the two species,

Sandhill Cranes

Regular Seasons in the Central
Flyway:

Seasons not to exceed 58 days
between September 1, 1983, and
February 28, 1984, may be selected in
the following States: Colorado (the
Central Flyway portion except the San
Luis Valley): Kansas; Montana (the
Central Flyway portion excep! that area
south of I-90 and west of the Bighorn
River); North Dakota (west of U.S. 281);
South Dakota; and Wyoming (in the
counties of Campbell, Converse, Crook,
Goshen, Laramie, Niobrara, Platte, and
Weston).

For the remainder of the flyway,
seasons not to exceed 93 days between
September 1, 1983, and February 28, 1984
may be selected in the following States:
New Mexico (the counties of Chaves,
Curry, DeBaca, Eddy, Lea, Quay, and
Roosevelt); Oklahoma (that portion west
of 1-35); and Texas (that portion west of
a line from Brownsville along U.S. 77 to
Victoria; U.S. 87 to Placedo; Farm Road
616 to Blessing; State 35 to Alvin; State 6
to U.S. 290; U.S. 290 to Sonora; U.S. 277
to Abilene; Texas 351 to Albany; U.S.
283 to Vernon; and U.S. 183 to the
Texas-Oklahoma boundary) not to
exceed 93 days between September 1,
1983, and February 28, 1984.

Bag and Possession Limits: 3 and 8,
respectively.

Permits: Each person participating in
the regular sandhill cranes season must
obtain and have in his possession while
hunting, a valid Federal sandhill crane
hunting permit. Exceptions are made for
experimental seasons described below
where State permits are required.

Experimental Seasons in New Mexico:
New Mexico may select experimental
seasons, to be described in detail in
State hunting regulations, in portions of
Dona Ana, Luna, and Sierra Counties as
follows:
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Area 1 (those portions of Dona Ana,
Luna, and Sierra Counties west of
Interstate Highway 25, north of
Interstate Highway 10, east of New
Mexico Highways 26 and 27 between
Deming and Hillsboro, and south of New
Mexico Highway 90): October 28-30,
1983: December 16-18, 1983; and January
13-15, 1984, not to exceed 40 special
permits during each season; and

Area 2 (that portion of Luna County
south of Interstate Highway 10): October
28-30, 1983; December 16-18, 1983; and
January 13-15, 1984, not 1o exceed 75
special permits during each season.

Bag and Possession Limits: Not to
exceed 3 cranes which must be tagged
upon taking.

Permits: Each person participating in
the experimental seasons must obtain
and have in possession while hunting, a
valid special permit issued by the State
of New Mexico.

Experimental Season in Arizona:
Arizona may select an experimental
sandhill crane season subject to the
following conditions:

1. The season may not exceed 4 days
in November 1983,

2. The hunting area is confined to
Game Management Units 30A, 30B, 31,
and 32,

3. Each hunter must obtain and have
in possession while hunting a special
permit issued by the State. No more than
200 permits may be issued. Each
permittee may take 2 sandhill cranes per
season.

4. Emergency closures for all crane
hunting may be invoked as necessary.

Special Sandhill Crane-Canada Goose
Season

Wyoming may select an experimental
season on sandhill cranes and Canada
geese subject to the following
conditions: :

1. The season will be September 1-14,
1983.

2. Hunting will be by State permit,
with 125 permits issued for the Bear
River drainage and 125 permits issued
for Star Valley, all in Lincoln County.
Each permittee may take 2 sandhill
cranes and 3 Canada geese per season.

3. Emergency closures for all crane
hunting may be invoked as necessary.

Seoter, Eider, and Oldsquaw Ducks
(Atlantic Fiyway)

Outside Dates: Between September 15,
1983, and January 20, 1984.

Hunting Seasons, and Daily Bag and
Possession Limits: Not to exceed 107
days, with bag and possession limits of
7 and 14, respectively, singly or in the
aggregate of these species.

Bag and Possession Limits
Regular Duck Season: In the Atlantic

Flyway, States may set, in addition to
the limits applying to other ducks during
the regular duck season, a daily limit of
7 and a possession limit of 14 scoter,
eider, and oldsquaw ducks, singly or in
the aggregate of these species.

Areas: In all coastal waters and all
waters of rivers and streams seaward’
from the first upstream bridge in Maine,
New Hampshire, Massachusetts, Rhode
Island, and Connecticut; in those coastal
waters of the State of New: York lying in
Long Island and Block Island Sounds
and associated bays eastward from a
line running between Miamogue Point in
the town of Riverhead to Red Cedar
Point in the town of Southampton,
including any ocean waters of New York
lying south of Long Island; in any waters
of the Atlantic Ocean and in any tidal
waters of any bay which are separated
by at least 1 mile of open water from
any shore, island, and emergent
vegetation in New Jersey, South
Carolina, and Georgia; and in any
waters of the Atlantic Ocean and in any
tidal waters of any bay which are
separated by at least 800 yards of open
water from any shore, island, and
emergent vegetation in Delaware,
Maryland, North Carolina, and Virginia;
and provided that any such areas have
been described, delineated, and
designated as special sea duck hunting
areas under the hunting régulations
adopted by the respective States. In all
other areas of these States and in all
other States in the Atlantic Flyway, sea
ducks may be taken only during the
regular open season for ducks.

Deferred Selection: Any State desiring
its sea duck season to open in
September must make its selection no
later than July 29, 1983. Any State
desiring its sea duck season to open
after September may make its selection
at the time it selects the waterfowl
season.

September Teal Season

Outside Dates: Between September 1
and September 30, 1983, an open season
on all species of teal may be selected by
Alabama, Arkansas, Colorado (Central
Flyway portion only), Mlinois, Indiana,
Kansas, Kentucky, Louisiana,
Mississippi, Missouri, New Mexico
(Central Flyway portion only), Ohio,
Oklohoma, Tennessee, and Texas in
areas delineated by State regulations.

Hunting Seasons, and Bag and
Possession Limits: Not to exceed 9
consecutive days, with bag and
possession limits of 4 and 8,
respectively.

Shooting Hours: From sunrise to
sunset daily.

Deadline: States must advise the
Service of season dates and special

provisions to protect non-target species
by July 29, 1983.

Special September Duck Seasons

Iowa September Duck Season: lowa
may experimentally hold a portion of its
regular duck hunting season in
September. All ducks which are legal
during the regular duck season may be
taken during the September segment of
the season. In 1883, the 5-day season
segment may commerce no earlier than
September 17, with daily bag and
possession limits being the same as
those in effect during the 1983 regular
duck season.

Tennessee, Kentucky, and Florida
September Duck Seasons: Experimental
5-consecutive-day duck seasons may be
selected in September by Tennessee,
Kentucky, and Florida subject to the
following conditions:

1. Kentucky and Tennessee the
seasons will be in lieu of September teal
seasons;

2. 1n all States, the daily bag limit will
be 4 ducks, no more than 1 of which may
be a species other than teal or wood
ducks, and the possession limit will be
double the daily bag limit;

3. The experimental season will be for
3 years to facilitate evaluation; and

4. Additional information to be
gathered by the States to evaluate the
experiment will include hunter and
harvest surveys, banding, and
population surveys.

Experimental September Goose Season

Michigan—In the counties of Baraga,
Dickinson, Delta, Gogebic, Houghton,
Iron, Keweenaw, Marquette,
Menominee, and Ontonagon, the
framework opening date for geese is
September 26. Season length and limits
for geese in this area will be established
later with other regulations for the
regular waterfow! season.

Special Falconry Regulations

Extended Seasons: Falconry is a
permitted means of taking migratory
game birds in any State meeting Federal
falconry standards in 50 CFR 21.29(k).
These States may select an extended
season for taking migratory game birds
in accordance with the following:

Framework Dates: Seasons must fall
within the regular season framework
dates and, if offered and accepted, other
special season framework dates for
hunting.

Daily Bag and Possession Limits:
Falconry daily bag and possession limits
for all permitted migratory game birds
shall not exceed 3 and 6 birds,
respectively, singly or in the aggregate.
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during both regular hunting seasons and
extended falconry seasons.

Regulations Publication: Each State
selecting the special season must inform
the Service of the season dates and
publish said regulations.

Regular Seasons: General hunting
regulations, including seasons, hours,
and limits, apply to falconry in each
State listed in 50 CFR 21.29(k) which
does not select an extended falconry
season.

Note: In no instance shall the total number
of days in any combination of duck seasons
[regular duck season, sea duck season,
September seasons, special scaup season,
special scaup and goldeneye season, or
falconry season) exceed 107 days for a
species in one geographical area.

Dated: July 21, 1983,

G. Ray Amett,

Assistant Secretory for Fish and Wildlife and
Parks,

|FR Doc, 83-20877 Filed 5-2-83 845 am|

EILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285
[Docket No. 30729-146)
Atlantic Tuna Fisheries

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; technical
amendments.

SummARY: NOAA issues this document
to make necessary technical
amendments to correct and clarify
inadvertent omissions from the final rule
published on June 17, 1983 (48 FR 27745),
to implement revised regulations for the
Atlantic Tuna Fisheries. Some confusion
's now occurring in the fishery
concerning daily catch rate limits for
glant Atlantic bluefin tuna in the
General category and the permitted gear
allowed in taking young school, school,
and medium sized Atlantic bluefin tuna,
The intended effects of these technical
amendments are to prevent further

confusion and to clarify the intent of the
regulations.

EFFECTIVE DATE: August 1, 1983.

FOR FURTHER INFORMATION CONTACT:
William C. Jerome, Jr., 617-281-3600,
extension 325.

SUPPLEMENTARY INFORMATION: NOAA
published a final rule on June 17, 1983
(48 FR 27745) to implement revised
regulations for the Atlantic Tuna
Fisheries. The final rule as published
contained minor technical errors of
inadvertent omission in §§ 285.3, 285.22,
285.24 and 285.31, respectively.

In § 285.3, a new paragraph is added
to clarify for fishermen that tunas may
be landed in only two forms. This
clarification is necessary to ensure
effective enforcement of the regulations
in this Part.

In § 285.24(a), the item omitted had
been part of the rules governing the 1982
Atlantic bluefin tuna fishery and,
therefore, is not a new restriction. The
technical amendment will clarify some
confusion that is now occurring in the
fishery by clearly stating that vessels
permitted in the General category are
prevented from possessing more than a
single day’s calch as allowed by the
daily catch rate limit in effect at that
time.

In §§ 285.22 and 285.31, new
paragraphs are added to elarify for
fishermen the intent of the present
regulations that young school, school,
and medium sized Atlantic bluefin tuna
may not be taken or retained except
under the quotas for incidental catch,
purse seining, and angling.

The action is taken under the
authority of 50 CFR Part 285, and is
taken in compliance with Executive
Order 12291.

Dated: July 29, 1983,

Roland Finch, )
Director, Office of Fisheries Manugément,
National Marine Fisheries Service,

Accordingly NOAA is amending 50
CFR Part 285 as follows:

1. The authority citation for Part 285
reads as follows:

Authority: 16 U.S.C. 971 et seq.

PART 285—AMENDED

2. Section 285.3 is amended by adding
a new paragraph (f) which reads as
follows:

§285.3 Prohibitions.

(f) For any person or vessel subject to
the jurisdiction of the United States to
land any tuna in forms other than round,
or with the head removed.

3. Section 285.22 is amended by
adding a new paragraph (h) which reads
as follows:
§285.22 Quotas.

(h) The catching or retention of young
school, school, or medium Atlantic
bluefin tuna is prohibited except as
allowed by subsections (d), (e), and (f).

§285.24 [Amended]

4. Section 285.24(a) is amended by
adding a final sentence which reads as
follows: Operators of vessels permitted
in the General category may possess
giant Atlantic bluefin tuna in an amount
not to exceed a single day's catch as
allowed by the daily catch rate limit in
effect at that time.

5. Section 285,31 is amended by
redesignating paragraph (bb) as (cc) and
adding a new paragraph (bb) which
reads as follows:

§285.31 Prohibitions.

(bb) To fish for or catch young school,
school, and medium sized Atlantic
bluefin tuna with gear other than hook
and line, which is hand held, or rod and
reel made for this purpose or except as
allowed by § 285.23(a) through (f); or

IFR Doc. 83-21174 Filed 8-1-83; 347 pm|
BILLING COOE 3510-22-M

50 CFR Parts 611, 672, and 675
[Docket No. 30627-115]

Foreign Fishing, Groundfish of the Guif
of Alaska, and Groundfish of the
Bering Sea and Aleutian Islands Area

Correction

In FR Doc. 83-18111 beginning on page
31044 in the issue of Wednesday, July 8.
1983, make the following correction: On
page 31046, the first column, the seventh
line, the citation should read " In
accordance with 50 CFR 611.92(c),".

BILLING CODE 1505-01-M
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Proposed Rules

section of the FEDERAL REGISTER
contains noticas to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity 1o participate in the rule
making pror to the adoption of the final
rules

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 420

[Amdt. 4]

Proposed Grain
Insurance Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Grain Sorghum Crop Insurance
Regulations (7 CFR Part 420), effective
for the 1984 and succeeding crop years,
by: (1) Changing the policy to make it
easier to read, (2) eliminating the
reduction in production guarantee for
unharvested acreage and its related
provisions, (3) adding a provision
permitting the determination of
indemnities based on the acreage report
rather than at loss adjustment time, (4)
adding a provision to provide a
coverage level if the insured does not
select one, (5) providing that residue
shall be left intact for seven days after
harvest in the event of a probable loss,
(6) adding a replanting payment
provision, (7) adding a 60-day claim for
indemnity provision, (8) adding a
provision regarding appraisals following
the end of the insurance period for
unharvested acreage, (9) adding a hail/
fire provision for appraisals on
uninsured causes, (10) changing the
cancellation/termination dates to
conform with farming practices, (11)
providing that any change in the policy
will be available in the service office by
a certain date, (12) adding a definition
for “service office,” (13) providing for a
unit determination when the acreage
report is filed, and (14) adding a section
on “descriptive headings."

In addition, FCIC proposes to issue a
new subsection in the grain sorghum
crop insurance regulations to contain
the control numbers assigned by the
O*fice of Manasement and Budget

Federal Register
Vol. 48, No. 150

Wednesday, August 3, 1983

(OMB) to information collection
requirements of these regulations. The
intended effect of this rule is to update
the policy for insuring grain sorghum in
accordance with Secretary's
Memorandum No. 1512~-1, requiring a
review of the regulations as to need,
currency, clarity, and effectiveness, and
to comply with OMB regulations
requiring publication of OMB control
numbers assigned to information
collection requirements in these
regulations.

DATE: Written comments on this
proposed rule must be submitted not
later than October 3, 1983, to be sure of
consideration.

ADDRESS: Written comments on this
proposed rule should be sent to the
Office of the Manager, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C, 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C., 20250,
telephone (202) 447-3325.,

The Impact Statement describing the
options considered in developing this
rule and the impact of implementing
each option is available upon request
from Peter F. Cole.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary's
Memorandum No. 1512-1 (June 11, 1981).
This action constitutes a review under
such procedures as to the need,
currency, clarity, and effectiveness of
these regulations. The sunset review
date established for these regulations is
April 1, 1988.

Merritt W. Sprague, Manager, FCIC,
has determined that: (1) This action is
not a major rule as defined by Executive
Order No. 12291 (February 17, 1981), (2)
this action will not increase the Federal
paperwork burden for individuals, small
businesses, and other persons, and (3)
this action conforms to the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.), and other applicable law.

The title and number of the Federal
Assistance Program to which these
regulations apply are: Title—Crop
Insurance; Number 10.450.

This action will not have a significant
impact specifically upon area and
community development; therefore,
review as established by Executive
Order No. 12372 (July 14, 1982) was not

used to assure that unites of local
government are informed of this action.

It has been determined that this action
is exempt from the provisions of the
Regulatory Flexibility Act; therefore, no
Regulatory Impact Statement was
prepared.

All written comments made pursuant
to this rule will be available for public
inspection in the Office of the Manager.
Federal Crop Insurance Corporation,
U.S. Department of Agriculture,
Washington, D.C., 20250, during regular
business hours, Monday through Friday.

List of Subjects in 7 CFR Part 420
Crop insurance, Grain sorghum.
Proposed Rule

PART 420—[AMENDED]

Accordingly, pursuant to the authority
conlained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.),
the Federal Crop Insurance Corparation
proposes o amend the Grain Sorghum
Crop Insurance Regulations, effective
for the 1984 and succeeding crop years,
in the following instances:

1. The Authority citation for 7 CFR
Part 420 is:

Authority: Secs. 506, 516, Pub. L. 75-430, 52
Stat. 73, 77 as amended (1508, 1516).

2.7 CFR Part 420 is amended in the
Table of Contents thereof by removing
the word “Reserved” from § 420.3 and
inserting, in its place, the words “OMB
control numbers assigned pursuant to
the Paperwork Reduction Act.”

3.7 CFR 420.3 is revised to read as
follows:

§420.3 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

The information collection
requirements contained in these
regulations (7 CFR Part 420) have been
approved by the Office of Management!
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been
assigned OMB Nos. 0563-0003 and 0563~
0007.

§420.7 [Amended]
4. 7 CFR 420.7{d) is amended by
removing the Grain Sorghum Crop

Insurance Policy therein and inserting
the following:

(d)‘ . .
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Grain Sorghum Crop Insurance Policy

[This is & continuous contract. Refer to
Section 15.)

Agreement to insure: We shall provide the
insurance described in this policy in return
for the premium and your complisnce with all
applicable provisions.

Throughout this policy “you" and “your”
refer to the insured shown on the accepted
Application and “we," “us' and “our” refer to
the Federal Crop Insurance Corporation.
Terms and Conditions

1. Causes of Loss. a, The insurance
peovided Is agsinst unavoidable loss of
production reselting from the following
causes occurring within the insurance period:
(1} Adverse weather conditions; (2) fire; (3)
insects; (4) plant disease; (5) wildlife; (6)
earthquake, or {7) volcanic eruption unless
those causes are excepled. excluded, or
limited by the actuarial table or section 8f[5).

1b. We shall not insure against any cause
of loss of production due te:

(1) The neglect or malfeasance of you. any
member of your household. your tenants or
employees:

(2) the failure to follow recognized good
grain sorghum farming practices:

(3) damage resulting from the impoundment
uof water by any governmental, public or
private dam or reservoir project; or

(4) any cause not specified im section Ia as
an insured loss.

2. Crop, Acreage, and Share Insured. a. The
crop insured shall be grain sorghum which is
initially planted to a combine-type hybrid
grain sorghum for harvest as grain, which is
grown on insured acreage and for which a
guarantee and premium rate are provided by
the actusrial table.

b. The acreage insured for each crop year
shall be grain sorghum planted on insurable
screage as designated by the actuarial table
and in which you have a share, as reported
by you or as determined by us, whichever we
shall elect.

. & This insured share shall be your share as
lundlord, owner-operator, or lenant in the
insured grain sorghum at the time of planting,

d. We do not insure any acreage:

[Porcont adus!

{1) Where the farming practices carried out
are not in accordance with the farming
practices for which the premium rates have
been established:

{2) Which is irrigated and &n irrigated
practice is not provided by the actuarial table
unless you elect to insure the acreage as
nonirrigated by reporting it as insurable
under section 3; ,

{3) Which is destroyed and we determine it
is practical to replant to grain sorghum and
such acreage is not replanted;

{4) Initially planted after the final planting
date contained in the sctvarial table, unless
you sign an option form agreeing to coverage
reduction;

{5) Of volunteer grain sorghum;

(6) Planted to a forage sorghum or initiaily
thick planted for silage or fodder:

{7) Of a second grain sorghum crop
following a grain sorghum corp harvested in
the same crop year;

(8] Planted to a type or variety of grain
sorghum not established as adapted to the
area or excluded in the actuarial table; or

(9} Planted with a crop other than grain
sorghum.

e. Where insurance is provided for an
irrigated practice:

{1) You shall report as irrigated only the
acreage for which you have adequate
facilities and water to carry out & good grain
sorghum irrigation practice at the time of
planting: and

(2) Any loss of production caused by
failure to carry ou! a good grain sorghum
irrigation practice, except failure of the water
supply from an unavoidable canse ocourring
after the beginning of planting, shall be
considered as due to an uninsured cause. The
failure or breakdown of irrigation equipment
or facilities shall not be considered as a
failure of the water supply from an
unavoidable cause.

f. Unless otherwise provided in the
actuarial table, insurance shall attach only on
acreage initially planted in rows far enough
apart to permit cultivation, as determined by
us, if not irrigated. If such acreage is
destroyed and replanted to any grain-
producing type grain sorghum or in any
planting pattern the acreage shall be

PREMIUM ADJUSTMENT TABLE !
for &

considered insured acreage and not as
acreages put to another use,

g Acreage which is planted for the
development or production of hybrid seed or
for experimental purposes is not insured
unless we agree in writing to insure such
acreage,

h. We may limit the insured acreage to any
acreage [imitation established under any Act
of Congress, if we advise you of the limit
prior to planting. «

3, Report of Acrecge, Share, and Practice,
You shall report on our form: a. All the
acreage of grain sorghum in the county in
which vou have & share;

b. The practice; and

¢. Your share at the time of planting. You
shall designate separately any acreage that is
nol insurable. You shall report if you do not
have a share in any grain sorghum planted in
the county. This report shall be submitted
annuslly on or before the reporting date
established by the actuarial table. We do
determine all indemnities on the basis of
information you have submitted on this
report. If you do not submit this report by the
reporting date, we may elect to determine by
unit the insured acreage, share, and practice
or we may deny liability on any unit. Any
report submitted by you may be revised only
upon our approval.

4. Production Guaranlees, Coverage Levels,
and Prices for Computing Indemnities. a. The
production guarantees, coverage levels, and”
prices for computing indemnities shall be
contained in the actuarial table.

b. If you have not elected a coverage level,
you shall have coverage level 2,

c. You may change the coverage level and
price election on or before the closing date
for submitting applications for the crop year
as established by the actuaris! teble.

5. Annual Premium. a. The annual premium
is earned and payable at the time of planting.
The amount is computed by multiplying the
production guarantee times the price election,
times the premium rate, tiems the insured
acreage, times your share at the time of
planting, times the applicable premium
adjustment percentage contained in the
following table.

WOUS INSUMANCS experence )

Wtolym

- 5 6

Paccentage

Loss ratio * through provious crop year
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100
100
100
100
100
100
100
100
100
100

100 102 108 108 110 112
100 104 112 116 120 124
100 106 124 132 140 148
100 12 12 142 152 162
100 116 140 152 184 176
100 120 148 162 176 190
105 124 156 172 188 204
110 128 184 182 200 218
15 132 172 % 212 32
120 136 180 202 24 246

I

132
184
182
200

238
254
272
280
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y(ses) paid )
moumMaopmﬂumdb'mewd‘Loan' (A crop yeur is determined 10 be & “Loss Year" when the amount of indemnity for the yoar

pramium for the year )

b. Interest shall accrue at the rate of one
and one-half percent (1%%) simple interest
per calendar month, or any part thereof, on
any unpaid premium balance starting on the
first day of the month following the first
premium billing date.

¢. Any premium adjustment applicable to
the contract shall be transferred to:

(1) The contract of your estate or surviving
spouse in case of your death;

(2) The contract of the person who
succeeds you if such person had previously
participated in the farming operation; or

(3) Your contract if you stop farming in one
county and start farming in another county.

d. If participation is not continuous, any
premium shall be computed on the basis of
previous unfavorable insurance experience
but no premium reduction under section 5a
shall be applicable.

6. Deductions for Debt. Any unpaid amount
due us may be deducted from any indemnity
payable to you or from any loan or payment
due you under any Act of Congress or
program administered by the United States
Department of Agriculture or its Agencies.

7. Insurance Period. Insurance attaches
when the grain sorghum is planted and ends
at the earliest of:

(a) Total destruction of the grain sorghum;

(b) Combining, threshing or removal from
the field;

(c) Final adjustment of a loss; or

(d) The date immediately following
planting as follows:

(1) Jackson, Victoria, Goliad, Bee, Live
Oak, McMullen, LaSalle, and Dimmit .
Counties, Texas and all Texas counties lying
south thereof, September 30;

(2) All other Texas counties and all other
states, December 31.

8. Notice of Damage or Loss. a. In case of
damage or probable loss:

{1) You must give us written notice if:

{a) You want our consent to replant grain
sorghum damaged due to any insured cause.
[To qualify for a replanting payment, the
acreage replanted shall be at least the lesser
of 10 acres or 10 percent of the insured
acreage on the unit.);

(b) During the period before harvest, the
grain sorghum on any unit is damaged and
you decide not to further care for or harvest
any part of it;

(€] You want our consent to put the acreage
to another use; or

(d) After consent to put acreage to another
use is given, additional damage occurs.

Insured acresge may not be put to another
use until we have appraised the grain
sorghum and given written consent. We shall
not consent to another use until it is too late
to replant. You must notify us when such
screage is put to another use,

(2) You must give us notice at least 15 days
before the beginning of harvest if you
anticipate a loss on any unit.

(3) If probable loss is later determined,
immediate notice shall be given and:

{a) All residue on the unit shall be left
intact for a period of 7 days from the date
harvest is completed, unless earlier released
in writing by us; or

{b) A representative sample of the
unharvested grain sorghum (st least 10 feet
wide and the entire length of the field) shall
be left intact for a period of 15 days from the
date of notice, unless we give you written
consent to harvest the sample.

(4) In addition to the notices required by
this section, if you are going to claim an
indemnity on any unit, we must be given
n?lice not later than 30 days after the earliest
of:

(a) Total destruction of the grain sorghum
on the unif;

(b) Harvest of the unit; or

(c) The calendar date for the end of the
insurance period.

b. You may not destroy or replant any of
the grain sorghum on which a replanting
payment will be claimed until we give
consent.

¢. You must obtain written consent by us
before you destroy any of the grain sorghum
which is not to be harvested.

d. We may reject any claim for indemnity if
any of the requirements of this section or
section 9 are not complied with.

9. Claim for Indemnity. a. Any claim for
indemnity on a unit shall be submitted to us
on our form not later than 80 days after the
carliest of:

(1) Total destruction of the grain sorghum
on the unit;

(2) Harves! of the unit; or

(3) The calendar date for the end of the
insurance period.

b. We shall not pay any indemnity unless
you:

(1) Establish the total production of grain
sorghum on the unit and that any loss of

production has been directly caused by one
or more of the insured causes during the
insurance period: and

(2) Furnish all information we require
concerning the loss.

¢. The indemnity shall be determined on
each unit by:

(1) Multiplying the insured acreage by the
production guarantee;

(2) Subtracting therefrom the total
production of grain sorghum to be counted
(see section af);

(3) Multiplying the remainder by the price
election; and

(4) Multiplying this result by your share.

d. If the information reported by you results
in a lower premium than the actual premiuvm
determined to be due, the indemnity shall be
reduced proportionately.

e. The indemnity shall be reduced by the
amount of any replanting payment.

f. The total production to be counted for &
unit shall include all harvested and appraised
production:

{1) Mature grain sorghum production:

(a) Which otherwise is not eligible for
quality adjustment and which grades No. 4 o
better shall be reduced .12 percent for each .1
percentage point of moisture in excess of 14.0
percent; or

(b) Which, due to insurable causes, does
not grade No. 4 or better in accordance with
the Official United States Grain Standards.
shall be adjusted by:

(i) Dividing the value per bushel of such
grain sorghum, as determined by us, by the
price per bushel of U.S. No. 2 grain sorghum:
and

(ii) Multiplying the result by the number of
bushels of such grain sorghum,

The applicable price for No. 2 grain
sorghum shall be the local market price on
the earlier of: the day the loss is adjusted or
the day such grain sorghum was sold.

(2) Appraised production to be counted
shall include:

{a) Unharvested production on harvested
acreage and potential production lost due to
uninsured causes and failure to follow
recognized good grain sorghum farming
practices;

{b) Not less than the guarantee for any
acreage which is abandoned or put to another
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use without our prior written consent or
damaged solely by an uninsured canse;

(c) Any appraised production on
unharvested acreage.

(3) Any appraisal we have made on insured
acreage for which we have given written
consent to be put to another use shall be
considered production unless such acreage:

(1) Is mot put to another use before harvest
of grain sorghum becomes general in the
countys

(b} Is harvested: or

(c] Is further damaged by an insured cause
before the acreage is put to another use.

(4] We may determine the amount of
production of any unharvested grain sorghum
on the basis of field appraisals conducted
after the end of the insurance period,

(5) When you have efected to exclude hail
and fire as insured causes of loss and the
grim sorghum is damaged by hail and fire,
appraisals for uninsured causes shall be
made in accordance with Form FCI-78,
"Request to Exclude Hail and Fire™,

(6] The commingled preduction of units
shall be allocated to such units in proportion
to our liability on the harvested acreage of
each unit,

g A replanting payment may be made on
any insured grain sorghum replanted after we
have given consent and the acreage replanted
15 at least the lesser of 10 acres or 10 percent
of the insured acreage for the unit.

(1) No replanting payment will be made on
aoreage:

{4} On which our appraisal exceeds 80
percent of the guarantes;

(b} Initially planted priar to the date we
determine reasonable; or

() On which & replanting payment has
been made during the current crop year.

(2) The replanting payment per acre will be
your actual cost per acre for replanting, but
shall not exceed 7 bushels multiplied by the
price election and that product multiplied by
your share,

If the information reported by you results
in a lower premium than the actual premium
drtermined to be due, the replanting payment
will be reduced proportionately.

Any replanting payment will be considered
as an indemnity.

h. You shall not abandon any acreage to us,

i. You may nol bring suit or action against
us unless you have complied with all policy
provisions. If a claim is denied, you may sue
i in the United States District Court under
the provisions of 7 U.S.C. 1508(c). You must
bring suit within 12 months of the date notice
n.“.irnial is mailed to and received by you.

j- We shall pay the loss within 30 days
ufter we reach agreement with you or entry of
8 final judgment. In no event shall we be
lisble for interest or damuges in connection
with any claim for indemnity, whether we
“pprove or disapprove such claim.

k. If you die, disappesr, or are judicially
declared incompetent. or if you are an entity
other than an individual and such entity is
dissolved after the grain sorghum is planted
f"‘f any crop year, any indemnity shall be
peid to the person(s) we determine to be
beneficially entitlied thereto.

, ! I you have other fire insurance and fire
tamage occurs during the insurance period,
4nd you have not elected to exclude fire

insurance from this policy, we shall be liable
for loss due to fire only for the smaller of:

(1) The amount of indemnity determined
pursuant to this contract without regard to
any other insurance; or

{2) The amount determined by us by which
the loss from fire exceeds the indemnity paid
or payable under such other insurance. For
the purposes of this section, the amount of
loss from fire shall be the difference between
the fair market value of the production on the
unit before the fire and after the fire, as
determined by us.

10. Coacealment or Fraud. We may void
the contract on all crops insured without
affecting your lability for premivms or
walving any right, including the right to
collect any amount due us if, al any time, you
have concealed or misrepresented any
material fact or committed any fraud relating
to the contract, and such voidance shall be
effective as of the beginning of the crop year
with respect to which such act or omission
occurred,

11. Transfer of Right to Indemnity on
Insured Shaere. If you transfer any part of
your share during the crop year. you may
transfer your right to an indemnity. The
transfer must be on our form and approved
by us. We may collect the premium from
either you or your transferee or both. The
transferee shall have all rights and
responsibilities under the contract.

12. Assignment of Indemnity. You may only
assign to another party your right to an
indemnity for the crop year an our prescribed
form and with our approval. The assignee
shall have the right to sabmit the loss notices
and forms required by the contract.

13. Subrogation. (Recovery of loss from a
third party.) Because you may be able to
recover all or & part of your loss from
someone other than us, you must do all you
can to preserve any such rights. If we pay you
for your loss then your right of recovery shall
at our option belong to us. If we recover more
than we paid you plus our expenses, the
excess shall be paid to you.

14. Records and Access to Farm. You shall
keep, for two years after the time of loss,
records of the harvesting, storage, shipments,
sale or other disposition of all grain sorghum
produced on each unlt including separate
records showing the same information for
production from any uninsured acreage. Any
persons designated by us shall have access to
such records and the farm for purposes
related to the contract,

15, Life of Contract: Cancellation and
Termination. a. This contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop year. Thereafter, the contract shall
contince in force for each succeeding crop
year unless canceled or terminated as
provided in this section,

b. This contract may be canceled by either
you or us for any succeeding crop year by
giviflg written notice on or before the
cancellation date preceding such crop year.

c. This contract shall terminate as to any
crop year if any amount due us on this or any
other contract with you is not paid on or
before the termination date preceding such
crop year for the contract on which the
amount is due. The date of payment of the
amount due:

(1) if deducted from an indemnity claim
shall be the date you sign the claim; or

(2} If deducted from payment under another
program administered by the United States
Department of Agriculture shall be the date
such payment was approved.

d. The cancellation and termination dates
for each crop year are:

and
Countien, Texas. Arzona and Fior-
Ga.
Alabarma. Ararsas, Caiifornis, Geor-

o, L asiana. MisSiSsOon.
Nevnda, North Carodna and South
Carolna. ‘
Al other Toxas countios and all | Apr. 15
other stutes. [

e. If you die or are judicially declared
incompetent, or if you are an entity other
than an individual and such entity is
dissolved, the contract shall terminate asof
the date of death, judicial declaration, or
dissolution. However, if such event occurs
after insurance altaches for any crop year,
the contract shall continue in force through
the crop year and terminate at the end
thereof. Death of a partner in a partnership
shall dissolve the partnership unless the
partnership agreement provides otherwise, If
two or more persons having a joint interest
are insured jaintly, death of one of the
persons shall dissolve the join! entity,

f. The contract shall terminate if no
premium is earned for five consecutive years.

16. Contract Changes. We may change any
terms and provisions of the contract from
year to year. If your price election at which
indemnities are computed is no longer
offered, the actuarial table shall provide the
price election which you shall be deemed to
have elected. All contract changes shall be
avallable at your service office by December
31 prior to the cancellation date for counties
with an April 15 cancellation date and by
November 30 prior to the cancellation date
for all other counties. Acceplance of any
changes shall be conclusively presumed in
the absence of any written notice from you to
cancel the contract.

17. Meaning of Terms. For the purposes of
grain sorghum crop insurance:

a. “Actuarisl table” means the forms and
related material for the crop year approved
by us which are available for public
inspection in your service office, and which
show the production guarantees. coversge
levels, premium rates, prices for computing
indemnities, practices where applicable,
insurable and uninsurable acreage, and
related information regarding grain sorghum
insurance In the county.
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b. “County"” means the county shown on
the application and any additional land
located in a local producing area bordering
on the county, as shown by the actuarial
table.

¢. "Crop year” means the period within
which the grain sorghum is normally grown
and shall be designated by the caleéndar year
in which the grain sorghum is normally
harvested.

d. "Replanting" means performing the
cultural practice necessary to replant insured
acreage to Grain Sorghum.

e, “Harvest” means the completion of
combining or threshing of grain sorghum on
the unit.

f. “Insurable acreage” means the land
classified as insurable by us and shown as
such by the actuarial table.

8. “Insured" means the person who
submitted the application accepted by us.

h, "Person” means an individual,
partnership, association, corporation. estate,
trust, or other business enterprise or legal
entity, and wherever applicable, & State, a
political subdivision of a State, or any agency
thereof.

i. "Service office” means the office
servicing your contract as shown on the
application for insurance or such other
approved office as may be selected by you or
designated by us.

j. “Tenant” means a person who rents land
from another person for a share of the grain
sorghum or a share of the proceeds
therefrom.

k. “Unit" means all insuruble acreage of
grain sorghum in the county on the date of
planting for the crop year:

(1) In which you have a 100 percent share;
or

(2) Which is owned by one entity and
operated by another entity on a share basis,

Land rented for cash, a fixed commodity
payment, or any consideration other than a
share in the grain sorghum on such land shall
be considered as owned by the lessee. Land
which would otherwise be one unit may be
divided according to applicable guidelines on
file in your service office or by written
agreement between us and you. We shall
determine units as herein defined when the
acreage is reported. Errors in reporting such
units may be corrected by us to conform to
applicable guidelines when adjusting a loss
and we may consider any acreage and share
of or reported by or for your spouse or child
or any member of your household to be your
bona fide share of you or the bona fide share
of any other person having an interest
therein.

18. Descriptive Headings. The descriptive
headings of the various policy terms and
conditions are formulated for convenience
only and are not intended to affect the
construction or meaning of any of the
provisions of the contract.

Approved by the Board of Directors on
April 26, 1983.
Peter F. Cole,
Secretory, Federal Crop Insurance
Corporation.

Dated: July 27, 1083,

Approved by:
Merritt W. Sprague,
Manager.
[FR Doc. B3-21001 Filed 5-2-83; 8:48 am}
BILLING CODE 3410-00-M

7 CFR Part 437

[Amendment No. 2]

Sweet Corn Crop Insurance
Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Proposed rule.

SuUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Sweet Corn Crop Insurance
Regulations (7 CFR Part 437), effective
for the 1984 and succeeding crop years,
by: (1) Changing the policy to make it
easier to read, (2) eliminating the
substitute crop provision, (3) eliminating
the reduction of production guarantee
for unharvested acreage and its related
provisions, (4) providing for
determination of indemnities based on
the acreage report rather than at loss
adjustment time, {5) adding a provision
to provide for a coverage level if the
insured does not select one, (8)
providing that residue shall be left intact
in the event of a probable loss, (7)
adding a 60-day claim for indemnity
provision, (8) adding a section regarding
appraisals following the end of the
insurance period for unharvested
acreage, (9) adding a hail/fire provision
for appraisals for uninsured causes, (10)
changing the cancellation/termination
dates to conform with farming practices,
(11) providing that any change in the
policy will be available in the service
office by a certain date, (12) adding a
definition for “service office,” (13)
providing for a unit determination when
the acreage report is filed, and (14)
adding a section regarding “descriptive
headings.”

In addition, FCIC proposes to issue a
new subsection in the sweet corn crop
insurance regulations to contain the
control numbers assigned by the Office
of Management and Budget (OMB) to
information collection requirements of
these regulations. The intended effect of
this rule is to update the policy for
insuring sweet corn in accordance with
Secretary's Memorandum No. 1512~
requiring a review of the regulations as
to need, currency, clarity, and
effectiveness, and to comply with OMB
regulations requiring publication of
OMB control numbers assigned to
information collection requirements in
these regulations.

DATE: Written comments on this
proposed rule must be submilted not
later than October 3, 1983, to be sure of
consideration.

ADDRESS: Written comments on this
proposed rule should be sent to the
Office of the Manager, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
of Agriculture, Washington, D.C. 20250,
telephone (202) 447-3325.

The Impact Statement describing the
options considered in developing this
rule and the impact of implementing
each option is available upon request
from Peter F. Cole

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary's
Memorandum No. 1512-1 (June 11, 1981)
This action constitutes a review under
such procedures as to the need,
currency, clarity, and effectiveness of
these regulations. The sunset review
dates established for these regulations is
April 1, 1988,

Merritt W. Sprague, Manager, FCIC,
has determined that: (1) This action is
not a major rule as defined by Executive
Order No. 12291 (February 17, 1881), (2)
this action will not increase the Federal
paperwork burden for individuals, small
businesses, and other persons, and (3)
this action conforms to the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.), and other applicable law.

The title and number of the Federal
Assistance Program to which these
regulations apply are: Title—Crop
Insurance; Number 10.450.

This action will not have a significant
impact specifically upon area and
community development: therefore,
review as established by Executive
Order No. 12372 (July 14, 1982) was not
used to assure that units of local
government are informed of this action.

It has been determined that this action
is exempl from the provisions of the
Regulatory Flexibility Act; therefore, no
Regulatory Impact Statement was
prepared.

All written comments made pursuan!
to this rule will be available for public
inspection in the Office of the Manager,
Federal Crop Insurance Corporation,
U.S. Department of Agriculture,
Washington, D.C. 20250, during regular
business hours, Monday through Friday

List of Subjects in 7 CFR Part 437
Crop insurance, Sweet corn.




Federal Register [ Vol.

48, No. 150 / Wednesday, August 3, 1983 / Proposed Rules

35113

PROPOSED RULE

PART 437—[AMENDED]

Accordingly; pursuant to the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.).
the Federal Crop Insurance Corporation
proposes to amend the Sweet Corn Crop
Insurance Regulations, effective for the
1984 and succeeding crop years, in the
following instances:

1. The Authority citation for 7 CFR
Part 437 is:

Authority: Secs. 506, 516, Pub. L. 75-430, 52
Stal. 73, 77 as amended (1508, 1516).

2.7 CFR Part 437 is amended in the
Table of Contents thereof by removing
the word "Reserved"” from § 437.3 and
inserting, in its place, the words "OMB
control numbers assigned pursuant to
the Paperwork Reduction Act.”

3.7 CFR 437.3 is revised to read as
follows:

§437.3 OMB controll numbers assigned
pursuant to the Paperwork Reduction Act.
The information collection

requirements contained in these
regulations (7 CFR Part 437) have been
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. Chapter 35 and have been

assigned OMB Nos. 0563-0003 and 0563
0007,

§437.7 [Amended)

4.7 CFR 437.7(d) is amended by
removing the Sweet Corn Crop
Insurance Policy therein and inserting
the following:

(d)t ..

Sweet Corn Crop Insurance Policy

(This Is & continuous centract. Refer to
Section 15.)

Agreement to Insure: We shall provide the
insurance described in this policy in return
for the promium and your compliance with all
) plicable provisions.

Ihroughout this policy “you'" and “your”
refer to the insured shown on the accepted
Application and “we," "us" and “our” refer to
the Federal Crop Insurance Corporation.

Terms and Conditions

1. Couses of Loss. a. The insurance
provided is against unavoidable loss of
production resulting from the following
;‘-uuscn occurring within the insurance period:
\!) Adverse weather conditions; (2) fire: (3)
insects; (4) plant disease; (5) wildlife; (6)
tarthquake: or (7) voleanic eruplion unless

those causes are excepted, excluded, or
limited by the actuarial table or section 9e{4),

b. We shall not insure aguinst any cause of
loss of production due to:

(1) Sweet corn not being timely harvested,
unless we determine that due to unusual
weather conditions, & substantial number of
acres of sweel corn in the area were ready
for harvest at the same time.

(2) The neglect or malfeasance of you, any
member of your household, your tenants or
employees;

(3) The fallure to follow recognized good
sweel comn farming practices;

(4) Damage resulting from the
impoundment of water by any governmentsl,
public or private dam or reservoir project; or

"(5) Any cause not specified on section 1a
as an insured loss.

2. Crop, Acreage. and Share Insured, a. The
crop insured shall be canning and freezing
sweet corn which is planted for harvest;
which is grown on insured acreage and for
which a guarantee and premium rate are
provided by the actuarial table.

b. The acreage insured for each crop year
shall be sweet corn planted on insurable
acreage as designated by the actuarial table
and in which you have a share, as reported
by you or as determined by us, whichever we
shall elect.

c. The insured share shall be your share as
Iandlord, owner-operator, or tenant in the
insured sweel corn at the time of planting.

d. We do not insure any acreage:

(1) Of sweet corn not grown under a
contract execuled with a processor before
you report your acreage or excluded from the
processor contract for, or during, the crop
year

(2) Where the farming practices carried out
are not in accordance with the farming
practices for which the premium rates have
been established;

(3) Which is irrigated and an irrigated
practice is not provided by the actuarial table
unless you elect to insure the acreage as
nonirrigated by reporting it as insurable
under section 3;

(4) Which is destroyed and we determine it
is practical to replant to sweet corn and such
acreage is not replanted;

{5} Initinlly planted after the final planting
date contained in the aotuarial table, unless
you sign an option form agreeing to coverage
reduction;

(8) Of volunteer sweet corn;

(7) Planted to a type or variety of sweet
com not established as adapted to the area
or excluded in the actuarial table;

(8) Planted for the development or
production of hybrid seed or for experimental
purposes: or

(9) Planted with a crop other than sweet
com.

e, Where insurance is provided for an
irrigated practice:

(1] You shall report as irrigated only the
acreage for which you have adequate

facilities and water to carry out a good sweet
corn irrigation practice at the time of
planting: and

(2) Any loss of production caused by
failure to carry out a good sweet com
frrigation practice, except failure of the water
supply from an unavoidable cause occurring
after the beginning of planting, shall be
considered as due to an uninsured cause. The
fallure or breakdown of irrigation equipment
or facilities shall not be considered as a
failure of the water supply from an
unavoidable cause.

f. We may limit the insured acreage to any
acreage limitation established under any Act
of Congress, if we advise you of the limit
prior to planting.

g An instrument in the form of a “lease”
under which the insured grower retains
control of the acreage on which the insured
crop is grown and which provides for
delivery of the crop under certain conditions
and at a stipulated price(s) shall, for the
purpose of this contract, be treated as a
contract under which the insured has the
share in the crop,

3. Report of Acreage, Share, and Practice.
You shall report on our form:

a. All the acreage of sweel corn in the
county in which you have a share:

b. The practice; and

¢. Your share at the time of planting.

You shall designate separately any acreage
that is not insurable. You shall report if you
do not have a share in any sweet corn
planted in the county, This report shall be
submitted annually on or before the reporting
date established by the actuarial table. We
may determine all indemnities on the basis of
information you have submitted on this
report. If you do not submit this report by the
reporting date, we may elect to determine by
unit the insured acreage, share, and practice
or we may deny liability on any unit. Any
report submitted by you may be revised only
upon our approval.

4. Production Guarantees, Coverage Levels,
and Prices for Computing Indemnities. a. The
production guarantees, coverage levels, and
prices for computing indemnities shall be
contained in the actuarial table.

b. If you have not elected a coverage level,
you shall have coverage level 2.

¢. You may change the coverage level and
price election on or before the closing date
for submitting applications for the crop year
as established by the actoarial table.

5. Annual Premium. a. The annual premium
is earned and payable al the time of planting,
The amount is computed by multiplying the
production guarantee times the price election,
times the premium rate, times the insured
acreage, times your share at the time of
planting, times the applicable premium
adjustment peccentage contained in the
following table.




Federal Register / Vol. 48, No. 150 / Wednesday, August 3, 1983 / Proposed Rules
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b. Interest shall accrue at the rate of one
and one-half percent (1%%) simple interest
per calendar month, or any part thereof, on
any unpaid premium balance starting on the
first day of the month foliowing the first
premium billing date.

¢. Any premium adjustment applicable to
the contract shall be transferred to:

{1) The contract of your estate or surviving
spouse in case of your death;

{2) The contract of the person who
succeeds you if such person had previously
participated in the farming operation; or

{3) Your contract if you stop farming in one
county and start farming in another county.

d. If participation is not continuous, any
premium shall be computed on the basis of
previous unfavorable insurance experience
but no premium reduction under section 5a
shall be applicable,

8. Deduction for Debt. Any unpaid amount
due us may be deducted from any indemnity
payable to you or from any loan or payment
due you under any Act of Congress or
program administered by the United States
Department of Agriculture or its Agencies.

7. Insurance Perfod. Insurance attaches
when the sweet com is planted and ends at
the earliest of:

(1) Total disteruction of the sweet corn;

{2) Harvest;

(3) Final adjustment of a loss: or

(4) September 20 of the calendur year in
which sweet corn is normally harvested,
except if any acreage of sweet corn is not
timely harvested, insurance shall cease when
the acreage should have been harvested, as
determined by us,
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8. Notice of Damoge or Loss. a. In case of
damage or probable loss:

(1) You must give us written notice if:

(&) During the period before harvest, the
sweet com on any unit is damaged and you
decide not to further care for or harvest any
part of it;

{b) You want our consent to put the
acreage to another use; or

(c} After consent {o put acreage to another
use is given, additional damage occurs,

Insured acreage may not be put to another
use until we have appraised the sweet com
and given written consent. We shall not
consent to another use until it is too late to
replant. You must notify us when such
acreage is put to another use.

(2) You must give us notice at least 15 days
before the beginning of harvest if you
anticipate a loss on any unit.

(3) If probable loss is later determined,
immediate notice shall be given and:

(a) All residue on the unit shall be left
intact for a period of 7 days from the date
harvest is completed, unless earlier released
in writing by us; or

(b) A representative sample of the
unharvested sweet corn [at least 10 feet wide
and the entire length of the field) shall be left
intact for a period of 15 days from the date of
notice, unless we give you written consent to
harvest the sample.

(4) If you are going to claim an indemnity
on any unit which is not to be harvested or
harvest has been discontinued notice shall be
given not later than 48 hours afler:

(a) Discontinuance of harvest; or

{b) Before harvest would normally start.

If such notice is given of if unharvested
acreage is not left intact, the appralsal on
such acreage shall be the production
guarantee.

(5) In addition to the notices required by
this section, if you are going to claim an
indemnity on any unit, we must be given
notice not later than 30 days after the earlies!
of: -
(8) Total destruction of the sweet corn on
the unit;

(b) Harvest of the unit; or

(c) The calendar date for the end of the
insurance period.

b. You must obtain written consent from us
befare you destroy any of the sweet corn
which is not be harvested. ¢

¢. We may reject any claim for indemnity 1
any of the requirements of this section or
section @ are not complied with.

9. Claim for Indemnity. a. Any claim for
indemnity on a unit shall be submitted to us
on our not later than B0 days after the earlies!
of:

(1) Total destruction of the sweet corn on
the unit;

{2) Harvest of the unit; or

(3) The calendar date for the end of the
insurance period

b. We shall not pay any indemnity unless

you:

(1) Establish the total production of swee!
corn on the unit and that any loss of
production has been directly caused by one
or more of the insured causes during the
insurance period; and

[2) Furnish all information we require
concerning the loss.
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c. The indemnity shall be determined on
each unit by:

(1) Multiplying the insured acreage by the
production guarantee;

(2) Subtracting therefrom the total
production of sweet comn to be counted (See
section Be):

(3) Multiplying the remainder by the price
election; and

{4) Multiplying this result by your share.

d. If the information reported by you results
in a lower premium than the actual prefum
determined to be due, the indemnity shall be
reduced proportionately.

c. The total production to be counted for a
unit shall include all harvested and appraised
production:

(1) Appraised production to be counted
shall include:

(a) Unharvested production on harvested
acreage and potential production lost due to
uninsured causes and failure to follow
recognized good sweet corn farming
practices;

(b) Not less than the guarantee for any
acreage which is abandoned or put to another
use without our prior written consent or
damaged solely by an uninsured cause;

(c) Any appraised production on
unharvested acreage.

(2) Any appraisal we have made on insured
acrenge for which we have given written
consent to be put to another use shall be
considered production unless such acreage:

(4] Is not put to another use before harvest
of sweet corn becomes general in the county:

(b} Is harvested; or

(c) Is further damaged by an insured canse
before the acreage is pul to another ose.

(3) We may determine the amount of
production of any unharvested sweet corn on
the basis of field appraisals conducted after
the end of the insurance period.

(4] When you have elected to exclude hail
and fire as insured causes of loss and the
sweet corn is damaged by hail or fire,
appraisals for uninsured causes shall be
made in accordance with Form FCI-78,

Request to Exclude Hail and Fire".

_(5) The commingled production of units
shall be allocated to such units in proportion
to n;:r h;:billty on the harvested acreage of
each unit.

[ You shall not abandon any acreage 10 us.

8- You may not bring suit or action against
us unless you have complied with all policy
provisions. If a claim is denied, you may sue
us in the United States District Court under
the provisions of 7 U.S.C. 1508(c). You must
bring suit within 12 months of the date notice
of denial is mailed to and received by you.

_h. We shall pay the loss within 30 days
aller we reach agreement with you or entry of
@ final judgment. In no event shall we be
liable for interpst or damages in connection
with any claim for indemnity, whether we
Approve or disapprove such claim.

i. If you die, disappear, or are judiclally
declared incompetent, or if you are an entity
other than an individual and such entity s
dissolved after the sweet comn is planted for
“ny crop year, any indemnity shall be paid to
the person(s) we determine to be beneficlally
entitled thereto,

I I you have other fire insurance and fire
damage ocours during the insurance period.

and you have not elected to exclude fire
insurance from this policy, we shall be liable
for loss due to fire only for the smaller of:

(1) The amount of indemnity determined
pursuant to this contract without regard to
any other insurance; or

(2} The amount determined by us by which
the loss from fire exceeds the indemnity paid
or payable under such other insurance. For
the purposes of this section, the amount of
loss from fire shall be the difference between
the fair market value of the production on the
unit before the fire and after the fire, as
determined by us.

10. Concealment or Fraud, We may void
the contract on all crops insured without
affecting your liability for premiums or
waiving any right. including the right to
collect any amount due us if, at any time, you
have concealed or misrepresented any
material fact or committed any fraud relating
to the contract, and such voidance shall be
effective as of the beginning of the crop year
with respect to which such act or omission
occurred.

11. Transfer of Right To Indemnity on
Insured Share, If you transfer any part of
your share during the crop year, you may
transfer your right to an indemnity. The
transfer must be on our form and approved
by us. We may collect the premium from
either you or your transferee or both. The
transferee shall have all rights and
responsibilities under the contract.

12. Assignment of Indemnity. You may only
assign to another party your right to an
Indemnity for the crop year on our prescribed
form and with our approval. The assignee
shall have the right to submit the loss notices
and forms required by the contract.

13. Subrogation. (Recovery of loss from a
third party.) Because you may be able to
recover all or a part of your loss from
someone other than us, you must do all you
can to preserve any such rights, If we psy you
for your loss then your right of recovery shall
at our option belong to us. If we recover more
than we paid yop plus our expenses, the
excess shall be paid to you.

14. Records and Access to Farm, You shall
keep for two years after the time of loss,
records of the harvesting, storage, shipments,
sale or other disposition of all sweet corn
produced on esch unit including separate
records showing the same information for
production from any uninsured acreage. Any
persons designated by us shall have access to
such records and the farm for purposes
related to the contract.

15. Life of Contract: Cancellation and
Termination. &. This contract shall be in
effect for the crop year specified on the
application and may not be canceled for such
crop vear. Thercafter, the contract shall
continue in force for each succeeding crop
year unless canceled or terminated as
provided in this section.

b. This contract may be canceled by either
you or us for any succeeding orop year by
giving written notice on or befare the
cancellation date preceding such crop year.

¢. This contract shall terminate as to any
crop year if any amount due us on this or any
other contract with you {s not paid on or
before the termination date preceding such
crop year for the contract on which the

amount is due. The date of payment of the
amount due:

(1) If deducted from &n indemnily ciaim
shall be the date you sign the claim; or

(2) If deducted from payment under another
program administered by the United States
Department of Agriculture shall be the date
such payment was approved.

d. The cancellation and termination dates
are April 15 for all states.

e. If you die or are judicially declared
incompetent, or if you are an entity other
than an individual and such entity is
dissolved, the contract shall terminate as of
the date of death, judicial declaration. or
dissolution. FHowever, if such event occurs
after insurance attaches for any crop year, the
contract shall continue in force through the
crop year and terminste at the end thereof.
Death of a partner in a partnership shall
dissolve the partnership unless the
partnership agreement provides otherwise. If
two or more persons having a joint interest
are insured jointly, death of one of the
persons shall dissolve the joint entity.

f. The contract shall terminate if no
premium is earned for five consecutive years.

16. Contract Changes. We may change any
terms and provisions of the contract from
year to year, If your price election at which
indemnities are computed is no longer
offered, the actuarial table shall provide the
price election which you shall be deemed to
have elected. All contract changes shall be
availuble at your service office by December
31 preceding the cancellation date.
Acceptance of any changes shall be
conclusively presumed in the absence of any
notice from you to cancel the contract,

17. Meaning of Terms. For the purposes of
sweel corn crop insurance:

a. "Actuarial table” means the forms and
related material for the crop year approved
by us which are available for public
inspection in your service office, and which
show the production guarantees, coverage
levels, premium rates, prices for computing
indemnities, practices where applicable,
insurable and uninsurable acreage. and
related information regarding sweet corn
insurance in the county.,

b. "County” means the county shown on
the application and any additional land
located in a local producing area bordering
on the colnty, 8s shown by the actuarial
table,

c. “Crop year™ means the period within
which the sweet corn is normally grown and
shall be designated by the calendar year in
which the sweet corn is normally harvested.

d. “Harvest” means the removal of the ears
and husks from the stalks for the purpose of
delivery to the processor.

e. “Insurable acreage™ means the land
clussified as insurable by us and shown as
such by the actuarial table.

{. “Insured” means the person who
submitted the application accepted by us.

8. “Person” means an individual,
partnership, association, corporation, estate,
trust, or other business enterprise or legal
entity, and wherever applicable, a State, a
political subdivision of a State, or any agency
thereof.
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h. “Service office" means the office
servicing your contract as shown on the
application for insurance or such other
approved office as may be selected by you or
designated by us.

L “Tenant” means a person who rents land
from another person for a share of the sweet
corn or a share of the proceeds therefrom.

j- “Unit” means all insurable acreage of
sweel corn in the county on the date of
planting for the crop year:

(1) In which you have a 100 percent share;
or

(2) Which is owned by one entity and
operated by another entity on a share basis.

Land rented for cash, & fixed commodity
payment, or any consideration other than a
share in the sweet corn on such land shall be
considered as owned by the lessee. Land
which would otherwise be one unit may be
divided according to applicable guidelines on
file in your service office or by written
agreement between us and you. We shall
determine units as herein defined when the
acreage is reported. Errors in reporting such
units may be corrected by us to conform to
applicable guidelines when adjusting a loss
and we may consider any acreage and share
of or reported by or for your spouse or child
or any member of your household to be your
bona fide share or the bona fide share of any
other person having an interest therein,

18. Descriptive Headings. The descriptive
headings of the various policy terms and
conditions are formulated for convenience
only and are not intended to affect the
construction or meaning of any of the
provisions of the contract.

Approved by the Board of Directors on
April 28, 1883,
Peter F. Cole,

Secrelary, Federal Crop Insurance
Corporation.

Dated: July 28, 1883.
Approved by:
Merritt W. Sprague,
Manager.
[PR Doc. 83-21002 Filed 8-3-&5; 8:45 am)
BILLING CODE 3410-08-M

Agricultural Marketing Service
7 CFR Part 1290

Floral Research and Consumer
Inftormation Order;

Procedure for Referenda and Rules of
Practice for Modification or Exemption

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule,

SUMMARY: The Floral Research and
Consumer Information Act (7 U.S.C.
4301-4319) authorizes a program of
research and promotion to be developed
through the promulgation of an order.
Based on evidence received at a public
hearing, the U.S. Department of
Agriculture recently recommended that
an order be issued. To become effective,

however, the order must be approved by
flower and plant producers and
importers in referendum. This proposes
procedures for the conduct of referenda
and a basis for persons to petition for

change in the order or its administration.
DATE: Comments due by August 19, 1983,

ADDRESS: Comments should be sent to:
Hearing Clerk, Room 1077-S, U.S.
Department of Agriculture, Washington,
D.C. 20250. Two copies of all written
comments shall be submitted, and they
will be made available for public
inspection at the office of the Hearing
Clerk during regular business hours,
FOR FURTHER INFORMATION CONTACT:
Charles W. Porter, Chief, Vegetable
Branch, Fruit and Vegetable Division,
AMS, USDA, Washington, D.C. 20250
(202) 447-2615.

SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed under
Secretary’s Memorandum 1512-1 and
Executive Order 12291 and has been
designated a "nonmajor” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities
because it would not materially affect
costs for the directly regulated handlers.

The Floral Research and Consumer
Information Act (Pub. L. 97-88, 97th
Congress, approved December 22, 1981,
7 U.S.C. 4301-4318) authorizes the
development of & nationally coordinated
program of research, promotion, and
consumer education for flowers and
plants. A public hearing was held on a
proposed floral research and consumer
information order in October and
November 1882. Based on the record of
the hearing, a recommended decision
was issued which concluded that an
order would effectuate the purposes of
the Act. Comments on the decision are
allowed through August 19, 1883. A final
decision will be issued after
consideration of the comments; and if it
also supports an order, the Act requires
that a referendum be held to determine
whether affected producers and
importers favor the order.

This proposal would establish
procedures to be followed in conducting
referenda under this part. In addition it
would establish rules for proceedings on
petitions to modify or be exempted from
an order. Such procedures are necessary
to meet the requirements of the Act.

List of Subjects in 7 CFR Part 1290

Administrative practice and
procedure, Advertising, Agricultural
research, Floral products, Promotion.

Accordingly, Title 7 of the Code of
Federal Regulations is proposed to be

amended by adding Part 1290 to read as
follows:

PART 1290—REFERENDA
PROCEDURES

Subpart—Procedure for the Conduct of
Referenda in Commection With Floral
Research and Consumer Information Order

Sec.
1260.200
1260.201
1260.202
1290.203
1200.204
1290.205
1200.206 Referendum report.
1290.207 Confidential information.

Subpart—Rules of Practice Governing
on Petitions to Modify or to be
Exempted From an Order
1290.250 Words in the singular form.
1290.251 Definitions.
1200.252 Institution of proceeding
Authority: Pub. L. 87-88, 7 U.S.C. 4301-4318

Subpart—Procedure for the Conduct
of Referenda in Connection With Floral
Research and Consumer Information
Order

§ 1290.200 General.

Referenda to determine whether
eligible producers and importers favor
the issuance, continuance, termination
or suspension of a Floral Research and
Consumer Information Order shall be
conducted in accordance with this
subpart.

§ 1290.201 Definitions.

(a} “Act” means the Floral Research
and Consumer Information Act, Pub. L.
97-98, 97th Congress, approved
December 22, 1981, 7 U.S.C. 4301-4319.

(b) “Secretary” means the Secretary
of Agriculture of the United States, or
any officer or employee of the
Department to whom authority has
heretofore been delegated, or to whom
authority may hereafter be delegated, to
act in the Secretary's stead; and
Department means the U.S. Department
of Agriculture.

(c) “Administrator” means the
Administrator of the Agricultural
Marketing Service, with power to
redelegate, or any officer or employee of
the Department to whom authority has
been delegated or may hereafter be
delegated to act in the Administrator’s
stead.

(d) “Order” means the order
(including an amendment to an order)
with respect to which the Secretary has
directed that a referendum be
conducted.

{e) “Referendum agent" means the
individual or individuals designated by
the Secretary to conduct the referendum.

General.
Definitions,
Vating,
Instructions,
Subagents.
Ballots.




Federal Register /| Vol. 48, No. 150 / Wednesday, August 3,

1983 | Proposed Rules 35117

(f) “Representative period" means the
period designated by the Secretary
pursuant to section 1709 of the Act.

(g) "Person” means any individual,
group of individuals, partnership,
corporation, association, cooperative, or
other entity. For the purpose of this
definition, the term “‘partnership"”
includes, but is not limited to, (1) a
husband and wife who have title to, or
leasehold interest in, land as tenants in
common, joint tenants, tenants by the
entirety, or, under community praperty
laws, as community property, and (2) so-
called “joint ventures,” wherein one or
more parties to the agreement, informal
or otherwise, contributed capital and
others contribute labor, management,
equipment, or other services, or any
variation of such contributions by two
or more parties, so that it results in the
growing or importing of flowers and
plants for market and the authority to
transfer title to the flowers and plants so
produced or imported.

(h} “Eligible producer” means any
person defined as a producer in the
order, engaged in the growing of flowers
and plants domestically with total sales
thereof exceeding $100,000 during the 12
consecutive months of the
representative period and who: (1)

Owns and farms land (or a greenhouse),
resulting in the ownership of the flowers
and plants produced there; (2] rents and
farms land, resulting in the ownership of
all or a portion of the flowers and plants
produced thereon; or (3] owns land
which the person does not farm and, as
rental for such land, obtains the
ownership of a portion of the flowers
and plants produced thereon.

Ownership of, or leasehold interest in,
land and the acquisition, in any manner
other than as hereinbefore set forth, of
legal title to the flowers and plants
grown thereon shall not be deemed to
;'esult in such owners or lessees
vecoming producers.

(i) “Eligible importer" means any
person defined as an importer in the
order, engaged in the importation of
flowers and plants with total sales
thereof exceeding $100,000 during the 12
tonsecutive months of the
epresentative period. Importation
occurs when commodities originating
oulside the United States are released
from Customs by the U.S. Customs
Service and introduced into the stream
of commerce within the United States.
l:zclgnded are persons who hold title to
foreign-grown flowers and plants
immediately upon release by the
Customs Service, as well as any persons
:\'ho act on behalf of others, as agents ot
trokers, to secure the release of flowers

and plants from customs and introduce
them into commerce.

(i) “Floraboard" means the
administrative board provided for unde
Section 1707 of the Act. :

§1200.202 Voling.

{a) Each person who is an eligible
producer or importer, as defined in this
subpart, at the time of the referendum
and during the representative period,
shall be entitled to only one vote in the
referendum. However, each producer in
a landlord-tenant relationship or a
divided ownership arrangement
involving totally independent entities
cooperating only to produce flowers and
plants, in which more than one of the
parties is a producer, shall be entitled to
one vote in the referendum covering
only his or her share of the ownership.

(b) Proxy voting is not authorized but
an officer or employee of a corporate
eligible producer or importer, or an
administrator, executor, or trustee of an
eligible producing or importing estate
may cast a ballot on behalf of such
producer, importer or estate. Any
individual so voting in a referendum
shall certify that he is an officer or
employee of the eligible producer or
importer, or an administrator, executor,
or trustee of an eligible producing or
importing estate, and that he has the
authority to take such action. Upon
request of the referendum agent, the
individual shall submit adequate
evidence of such authority.

(c) Each eligible producer and
importer shall be entitled to cast only
one ballot in the referendum.

§ 1290.203 Instructions.

The referendum agent shall conduct
the referendum, in the manner herein
provided, under supervision of the
Administrator. The Administrator may
prescribe additional instructions, not
inconsistent with the provisions hereof,
to govern the procedure to be followed
by the referendum agent. Such agent
shall:

{a) Determine the time of
commencement and termination of the
period of the referendum, and the time
prior to which all ballots must be cast.

{b) Determine whether ballots may be
cast by mail, at polling places, at
meetings of producers or importers, or
by any combination of the foregoing.

{c) Provide ballots and related
material to be used in the referendum.
Ballot material shall provide for
recording essential information
including that needed for ascertaining
(1) whether the person voting, or on
whose behalf the vote is cast, is an
eligible voter, (2) the acreage or square
footage of flowers and plants produced

by the voting producer during the
representative period, (3) the total sales
value of flowers and plants produced
and/or imported during the
representaive period, and (4) in a joint
venture, names of the parties and each
one's share of ownership.

(d) Give reasonable advance notice of
the referendum (1) by utilizing without
advertising expense available media or
public information sources (including
but not limited to, press and radio
facilities) announcing the dates, places,
or methods of voting, eligibility
requirements, and other pertinent
information, and (2) by such other
means as said agent may deem
advisable.

(e) Make available to eligible
producers and importers instructions on
voting, appropriate ballot and
certification forms, and, except in the
case of a referendum on the termination
or continuance of an order, a summary
of the terms and conditions of the order:
Except that no person who claims to be
eligible to vote shall be refused a ballot.

(f) If ballots are to be cast by mail,
cause all the material specified in
paragraph (e) of this section to be
mailed to each eligible producer and
importer whose name and address is
known to the referendum agent.

(g) If ballots are to be cast at polling
places or meetings, determine the
necessary number of polling or meeting
places, designate them, announce the
time of each meeting of the hours during
which each polling place will be open,
provide the material specified in
paragraph (e) of this section, and
provide for apropriate custody of ballot
forms and delivery to the referendum
agent of ballots cast.

(h) At the conclusion of the
referendum, canvass the ballots,
tabulate the results, and except as
otherwise directed, report the outcome
to the Administrator and promptly
thereafter submit the following:

(1) All ballots received by the agent
and appointees, together with a
certificate to the effect that the ballots
forwarded are all of the ballots cast and
received by such persons during the
referendum period;

(2) A list of all challenged ballots
deemed to be invalid; and

(3) A tabulation of the results of the
referendum and a report thereon,
including a detailed statement
explaining the method used in giving
publicity to the referendum and showing
other information pertinent to the
manner in which the referendum was
conducted.
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§ 1280.204 Subagents.

The referendum agent may appoint
any person or persons deemed
necessary or desirable to assist said
agent in performing his functions
hereunder. Each person so appointed
may be authorized by said agent to
perform, in accordance with the
requirements herein set forth, any or all
of the following functions (which, in the
absence of such appointments, shall be
performed by said agent):

(a) Give public notice of the
referendum in the manner specified
herein;

(b) Preside at a meeting where ballots
are to be cast or as poll officer at a
polling place;

(¢) Distribute ballots and the aforesaid
texts to eligible producers and importers
and receive any ballots which are cast;
and

(d) Record the name and address of
each person receiving a ballot from, or
casting a ballot with, said subagent and
inquire into the eligibility of such person
to vote in the referendum.

§ 1290.205 Ballots.

The referendum agent and his
appointees shall accept all ballots cast;
but, should they, or any of them, deem
that a ballot should be challenged for
any reason, said agent or appointee
shall endorse above his signature, on
said ballot, a statement to the effect that
such ballot was challenged, by whom
challenged, the reasons therefor, the
results of any investigations made with
respect thereto, and the disposition
thereof. Ballots invalid under this
subpar! shall not be counted.

§ 1290.206 Referendum report.

Except as otherwise directed, the
Administrator shall prepare and submit
to the Secretary a report on results of
the referendum, the manner in which it
was conducted, the extent and kind of
public notice given, and other
information pertinent to analysis of the
referendum and its results.

§ 1290.207 Confidential information.

All ballots cast and the contents
thereof (whether or not relating to the
identity of any person who voted or the
manner in which any person voted) and
all information furnished to, compiled
by, or in possession of, the referendum
agent shall be treated as confidential.

Subpart——Rules of Practice Govemning
Proceedings oon Petitions To Modify or To
Be Exempted From an Order

§ 1290.250 Words in the singular form.

Words in this subpart in the singular
form shall be deemed to import the

plural; and vice vera, as the case may
demand.

§ 1290.251 Definitions.

As used in this subpart, the terms as
defined in the Act shall apply with equal
force and effecl. In addition unless the
context otherwise requires:

(a) The term “Act" means the Floral
Research and Consumer Information
Act, Pub. L. 97-88, 97th Congress,
approved December 22, 1981, 7 U.S.C.
4301-4319;

(b) The term “Department” means the
U. S. Department of Agriculture;

(c) The term “Secretary” means the
Secretary of Agriculture of the United
States, or any officer or employee of the
Department to whom authority has
heretofore been delegated, or to whom
authority may hereinafter be delegated,
to act in the Secretary's stead;

(d) The term “judge’ means any
administrative law judge in the Office of
Administrative Law Judges, U. S.
Department of Agriculture;

(e) The term “Administrator” means
the Administrator of the Agriculture
Marketing Service, with power to
redelegate, or any officer or employee of
the Department to whom authority has
been delegated, or may hereafter be
delegated, to act in the Administrator's
stead;

(f) The term “Federal Register"" means
the publication provided for by the
Federal Register Act, approved July 26,
1935 (44 U.S.C. 1501-1511), and acts
supplementing and amending it;

(g) The term “order” means any order
or any amendment thereto which may
be issued pursuant to the Act;

(h) The term “person' means any
individual, group of individuals,
partnership, corporation, association,
cooperative, or other entity subject to an
order or to whom an order is sought to
be made applicable, or on whom an
obligation has been imposed or is sought
to be imposed under an order;

(i) The term “proceeding” means a
proceeding before the Secretary arising
under Section 1714(a) of the Act;

(j) The term “hearing” means that part
of the proceeding which involves the
submission of evidence;

(k) The term “party" includes the
Department;

(1) The term “hearing clerk" means the
hearing clerk, U. S, Department of
Agriculture, Washington, D. C.;

{m) The term “presiding officer”
means the administrative law judge
conducting a proceeding under this Act;

(n) The term “presiding officer's
report"” means the presiding officer’s
report to the Secretary and includes the
presiding officer's proposed (1) findings
of fact and conclusions with respect to

all material inssues of fact, law or
discretion, as will as the reason or basis
therefor, (2) order, and (3) rulings on
findings, conclusions and orders
submitted by the parties;

(o) The term “petition™ includes an
amended petition.

§ 1290.252 Institution of proceeding.

(&) Filing and service of petitions.
Any person subject to an order desiring
to complain that any order or any
provision of any such order or any
obligation imposed in connection
therewith is not in accordance with law,
shall file with the hearing clerk, in
quintuplicate, a petition in writing
addressed to the Secretary, requesting a
modification of such order or to be
exempted from such order. Promptly
upon receipt of the petition, the hearing
clerk shall transmit a true copy thereof
to the Administrator and the General
Counsel, respectively.

(b) Contents of petitions. A petition
shall contain:

(1) The correct name, address, and
principal place of business of the
petitioner. If the petitioner is a
corporation, such fact shall be stated.
together with the name of the State of
incorporation, the date of incorporation.
and the names, addresses, adn
respective positions held by its officers
and directors; if an unincorporated
association, the names and addresses of
its officers, and the respective positions
held by them; if a partnership, the name
and address of each partner;

(2) Reference to the specific terms or
provisions of the order or the
interpretation or application thereof,
which are complained of;

(3) A full statement of the facts
(avoiding a mere repetition of detailed
evidence) upon which the petition is
based, and which it is desired that the
Secretary consider, setting forth clearly
and concisely the nature of the ‘
petitioner's business and the manner in
which petitioner claims to be affected
by the terms or provisions of the order
or the interpretation or application
thereof, which are complained of;

(4) A statement of the grounds on
which the terms or provisions of the
order, or the interpretation or
application thereof, which are .
complained of, are challenged as not in
accordance with law;

(5) Requests for the specific relief
which the petitioner desires the
Secretary to grant, :

(c) An application to dismiss petition
—(1) Filing, contents, and responses
thereto, 1f the Administrator is of the
opinion that the petition, or any portion
thereof, does not substantially comply
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in form or content, with the Act or with
the requirements of paragraph (b) of this
section, the Administrator may, within
30 days after the filing of the petition,

file with the hearing clerk an application
to dismiss the petition, or any porticn
thereof, on one or more of the grounds
stated in this paragraph. Such

spplication shall specify the grounds of
objection to the petition and if based, in
whole or in part, on allegations of fact
not appearing on the face of the petition,
shall be accompanied by appropriate
affidavits or documentary evidence
substantiating such allegations of fact.
The application may be accompanied by
a memorandum of law. Upon receipt of
such application, the hearing clerk shall
cause a copy thereof to be served upon
the petitioner, together with a notice
stating that all papers to be submitted in
opposition to such application, including
any memorandum of law, must be filed
by the petitioner with the hearing clerk
not later than 20 days after the service
of such notice upon the petitioner. Upon
the expiration of the lime specified in
such notice, or upon receipt of such
papers from the petitioner, the hearing
clerk shall transmit all papers which
have been filed in connection with the
application to the Secretary for his
consideration.

(d) Further proceedings. Further
proceedings on petitions to modify or to
be exempted from plans shall be
soverned by §§ 800.52(c){2) through
900.71 of this title (Rules of Practice
Governing Proceedings on Petitions to
Modify or To Be Exempted From
Marketing Orders) and as may hereafter
be amended, and the same are
incorporated herein and made a part
hereof by reference. However each
reference to “marketing order” in the
title shall mean “order.”

Dated: July 18, 1983,
William T. Manley,
Deputy Administrator, Marketing Program
Uperations.
(FR Doc. 83-19980 Filed 8-2-8% 845 am)
BILLING CODE 3410-02-M

DEPARTMENT OF ENERGY
Office of the Secrelary
10 CFR Part 625

Sale of Strategic Petroleum Reserve
Petroleum; Standard Sales Provisions

AGENCY: Procurement and Assistance
Management Directorate, Assistant
Secretary for Management and
Administration, DOE.

ACTION: Extension of comment period on
Appendix A to proposed rule.

_—

SUMMARY: The comment period for the
Standard Sales Provisions is extended
to September 16, 1983, from the original
due date of August 1, as published in the
Federal Register on June 15, 1983 (48 FR
27482). This extension is being granted
because the Department also plans to
provide an additional comment period
on the proposed rule for Sale of
Strategic Petroleum Reserve Petroleum,
10 CFR Part 625. Those who have
already developed comments are urged
to submit them as soon as possible so
that they may be considered and
incorporated into current departmental
activities.

Initial submissions may be
supplemented within the extended
response period.

DATE: Written comments must be
submitted by September 186, 1983.
ADDRESS: Send comments to: Lynne
Warner, MA-453.1, Department of
Energy, 1000 Independence Avenue,
SW., Room 1}-027, Washington, D.C.
20585.

Issued in Washington, D.C,, July 28, 1983,
William S. Heffelfinger,
Director of Administration Management and
Administration.
[PR Doc. 83-20700 Filed 8-2-83: 8:45 am)
BILING CODE 6450-01-M

CIVIL AERONAUTICS BOARD

14 CFR Part 389

[Policy Statement Docket 41597; PSDR-80]
Statements of General Policy

Dated: July 14, 1983,
AGENCY: Civil Aeronautics Board.
ACTION: Notice of Proposed Rulemaking.

suUMMARY: The CAB is proposing to
remove from its rules a statement of
policy about conditions on foreign air
carrier permits. That policy now states
two conditions on permits: that the
permit is subject to treaties or
agreements governing that
transportation, and that the foreign
carrier waives sovereign immunity in
any U.S. court case with respect to
claims against it. These conditions are
standard in foreign air carrier permits.
The removal of the policy statement
would thus reduce an unnecessary and
duplicative rule.
DATES: Comments by: October 3, 1983,
Reply comments by: October 18, 1983.

Comments and relevant information
received after this date will be
considered by the Board only to the
extent practicable.

Requests to be put on Service List by:
August 15, 1983.

The Docket Section prepares the
Service List and sends it to each person

on it, who then serves comments on
others on the list.

ADDRESSES: Twenty copies of commenls
should be sent to Docket 41587, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428,
Individuals may submit their views as
consumers without filing multiple
copies. Comments may be examined in
Room 711, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C., as soon as they are received.

FOR FURTHER INFORMATION CONTACT:
Nancy Pitzer Trowbridge, Regulatory
Affairs Division, 202-673-5134, or Joseph
A. Brooks, Office of the General
Counsel, 202-673-5442, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428.

SUPPLEMENTARY INFORMATION: The
Board places its statements of general
policy in 14 CFR Part 399. Among other
things, those statements include two of
the standard conditions placed on
permits given to foreign air carriers
allowing them to provide air
transportation to and from the United
States. This proposal would remove that
one policy statement.

The two conditions listed in the policy
statement are that: (1) any permit is
subject to agreements and treaties
between the United States and the
carrier’s home country, and (2) the
carrier must waive any sovereign
immunity defense against claims actions
in U.S. courts. Since that policy
statement was adopted, those two
conditions have been made standard in
all foreign air carrier permits. For that
reason, there no longer appears to be a
reason to publish these conditions as a
statement of general policy.

In any matter affected by these
conditions with respect to a specific
foreign air carrier, the public and
government officials have access to the
carrier's permit, which would contain
the treaty and sovereign immunity
conditions. Applicants wishing to know
the standard conditions on foreign air
carrier permits may look at them at the
Board or ask for a copy of them. The
standard conditions include many more
than the two listed in the policy
statement. There is thus apparently no
reason to keep this statement of policy
in the Code of Federal Regulations as a
public reference.

The conditions will, along with
several others, continue to be placed in
foreign air carrier permits.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexiblity Act, Pub. L. 96-354, 5 U.S.C.
805(b), the Board certifies that the
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proposed change, if adopted, would not
have a significant economic impact on a
substantial number of small entities. The
standard conditions will continue to be
placed in foreign air carrier permits. The
proposed change only removes a
duplicate statement of the conditions.

List of Subjects in 14 CFR Part 399

Administrative practice and
procedure, Advertising, Air carriers,
Antitrust, Archives and records,
Consumer protection, Freight
forwarders, Grant programs—
Transportation, Hawaii, Motor carriers,
Puerto Rico, Railroads, Reporting
requirements, Travel agents, Virgin
Islands.

Proposed Rule
PART 399—AMENDED

Accordingly, the Civil Aeronautics
Board proposed to amend 14 CFR Part
399, Statements of General Policy, as
follows:

§399.13 [Removed and Reserved)

1. Section 399.13, Standard provisions
in foreign air carrier permits, would be
removed and reserved,

2. The Table of Contents would be
amended accordingly.

Secs. 101, 102, 105, 204, 401, 402, 403, 404, 405,
406, 407, 408, 409, 411, 412, 418, 801, 1001, 1002,
1102, 1104, Pub. L. 85-726, as amended, 72
Stat, 737, 740, 743, 754, 757, 758, 760, 763, 766,
767, 768, 769, 770, 771, 782, 788, 797; (49 US.C.
1301, 1302, 1305, 1324, 1371, 1372, 1373, 1374,
1375, 1376, 1377, 1378, 1379, 1381, 1382, 1386,
1481, 1482, 1502, 1504), unless otherwise
noted.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc.83-21125 Filed 5-2-&3: £45 am]
BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 921

[Docket No. 30614-108)

National Estuarine Sanctuary Program
Regulations

AGENCY: Office of Ocean and Coastal
Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Commerce,

ACTION: Proposed rule.

SUMMARY: These proposed regulations
revise existing procedures for selecting
and designating national estuarine
sanctuaries and provide guidance for
their long-term management. Site
identification and selection is to be
based on a revised biogeographic
classification scheme and typology of
estuarine areas. The regulations place a
greater emphasis on management
planning by individual states early in
the process of evaluating a potential
site. The regulations reflect a
progression from the initial
identification of a site, through the
designation process, and continued
management of the sanctuary by the
state after Federal financial assistance
has ended. The regulations provide for a
programmatic evaluation of sanctuary
performance, Clarifications in the
financial assistance application and
award process have also been made.

DATES: Comments will be accepted until
October 3, 1983. After the close of the
comment period and review of the
comments received, final regulations
will be published in the Federal
Register.

ADDRESS: Send comments to Dr. Nancy
Foster, Chief, Sanctuary Programs
Division, Office of Ocean and Coastal
Resource Management, NOS/NOAA,
3300 Whitehaven St., N.W., Washington,
D.C. 20235.

FOR FURTHER INFORMATION CONTACT:
John Epting, (202) 634-4236.
SUPPLEMENTARY INFORMATION: NOAA is
publishing revised regulations for
implementing the National Estuarine
Sanctuary Program, pursuant to Section
315 of the Coastal Zone Management
Act, 16 U.S.C. 1461. The Program has,
been operating under estuarine
sanctuary guidelines published June 4,
1974 (39 FR 19922) and proposed
regulations published September 9, 1977
(42 FR 45522). Based on experience in
operating the program, a number of
refinements in operational procedure
and policy have been designed. The
proposed regulations implement these
refinements, which include:

I. Defining the Mission and Goals of the
Program

The Mission Statement and Goals for
the continued implementation of the
National Estuarine Sanctuary Program
stress the importance of designating
estuarine areas, through federal-state
cooperative efforts, for long-term
research and educational benefits.

Though broad in scope, they establish a
framework within which specific
Program activities are conducted. The
Mission Statement and Goals are
adopted by the revised regulations

(§ 921.1).

I1. Revision of the Procedures for
Selecting, Designating and Operating
Estuarine Sanctuaries

(A) Revision of the Biogeographic
Classification Scheme and Proposed
Estuarine Typologies. The 1974
guidelines identified 11 biogeographic
regions from which representative sites
throughout the coastal waters of the
United States would be chosen. Section
921.4(b) of the guidelines provided that
“various sub-categories will be
developed and utilized as appropriate.”

In 1981, a study was undertaken to
assess the original biogeographic
classification scheme and make
recommendations, as necessary. A
system with 27 subcategories, termed
regions, was proposed. The
subcategories fit within the original
scheme and further define the coastal
areas to assure adequate sanctuary
representation (Clark. Assessing the
National Estuarine Sanctuary Program:
Action Summary, March 1882, cited as
The Clark Report).

The Clark Report also recommends
adopting an estuarine typology system
for use in evaluating and selecting sites
The typology system recognizes thal
there are significant differences in
estuary characteristics not related to
regional location. Such factors include
water source, water depth, type of
circulation, inlet dynamics, basin
configuration, watershed type, and
dominant ecological community.

The proposed regulations adopt the
revised biogeographic classification
scheme and typology in § 821.3.

(B) Site Designation. Eligible states
may apply for preacquisition awards 0
aid in selecting an estuarine site in
conformity with the classification
scheme and typology system. A
description of the site selection process
to be carried out by the state, including
a provision for public participation in
the process, must be submitted for
NOAA's approval. These steps require
that the procedures for the site selection
process be planned prior to
implementing the selection process and
approval of the preacquisition award.
Figure 1 depicts the entire designation
process.

BILLING CODE 3510-00-M
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figure 1, National Estuarine Sanctuary Program Designation Process
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After selection of a site, a draft
management plan is prepared. Requiring
the development of a comprehensive
draft management plan in the
preacquisition phase is designed to
ensure that early in the estuarine
sanctuary designation process the state
considers management policies, an
acquisition and construction plan
(including schedules and priorities),
staffing requirements, a research
component, interpretive and education
plans, future funding and other resource
requirements, and alternatives. Draft
and final environmental impact
statements (EIS) are prepared analyzing
the environmental and socioeconomic
impacts of establishing a sanctuary and
implementing the draft management
plan. The EIS is prepared in accordance
with NEPA procedures, including
provisions for public comment and
hearings.

Following NOAA approval of the
draft management plan and issuance of
the EIS, the site enters an initial
acquisition and development phase. The
state is then eligible for an initial
acquisition and development award.
During this phase, award funds may be
used to purchase land, construct minor
facilities (subject to pre-designation
construction policies, see § 921.21), and
prepare the final management plan. All
of these tasks are to be carried out in
conformance with the NOAA-approved
draft management plan.

The tasks under the initial acquisition
and development phase should be
completed within two years. At this
stage, NOAA must make formal
findings, specified in § 921.30, that the
final plan has been completed and is
approved, that the key land and water
areas as specified in the management
plan are under state control, and that a
memorandum of understanding between
the state and NOAA concerning the
state's long-term commitment to the
sanctuary has been signed. After NOAA
makes these findings, the sanctuary is
considered “designated”. The state then
begins implementation of the final
management plan, including the
construction of necessary facilities and
additional land acquisition. The state is
also eligible for operation and
management awards to provide
assistance in implementing the final
management plan.

The regulations also provide
procedures for the programmatic
evaluation of a sanctuary during the
period of the operation and management
awards (or under the initial acquisition
and development award if the sanctuary
is not designated within two years) and
for a continuing, biennial review of an

estuarine sanctuary after Federal
funding has expired. Procedures for
withdrawing designation, if a sanctuary
fails to meet established standards,
have been added (§ 921.35).

Financial assistance requirements and
procedures have also been revised. The
programmatic information required for
each type of award is specified in the
appropriate sections—in preacquisition
(Subpart B); acquisition and
development (Subpart C); and operation
and management (§ 821.321). General
financial assistance information is
provided in Subpart F,

I1L. Other Actions Associated with the
Proposed Rulemaking

(A) Classification Under Executive
Order 12291. NOAA has concluded that
these regulations are not major because
they will not result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, state or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation or on the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

These proposed rules amend existing
procedures for selecting and processing
potential national estuarine sanctuaries
in accordance with a revised
biogeographic classification scheme and
estuarine typologies. These rules
establish a revised process for
identifying, designating and managing
national estuarine sanctuaries. They will
not result in any direct economic or
environmental effects nor will they lead
to any major indirect economic or
environmental impacts.

(B) Regulatory Flexibility Act
Analysis. A Regulatory Flexibility
Analysis is not required for this notice
of proposed rulemaking. The regulations
sel forth procedures for identifying and
designating national estuarine
sanctuaries, and managing sites once
designated. These rules do not directly
affect "small government jurisdictions"
as defined by Pub. L, 96-354, the
Regulatory Flexibility Act, and the rules
will have no effect on small businesses.

(C) Paper Work Reduction Act of 1980
(Pub. L. 96-511). These regulations will
impose no information collection
requirements of the type covered by
Pub. L. 96-511 other than those already
approved by the Office of Management
and Budget (approval number 0648~
0121) for use through September 30,
1983.

(D) Naticnal Environmental Policy
Act. NOAA has concluded that
publication of the proposed rules does
not constitute a major Feder 1l action
significantly affecting the quality of the
human environment. Therefore, an
environmental impact statement is no!
required.

List of Subjects in 15 CFR Part 921.

Administrative practice and
procedure, Coastal zone, Environmental
protection, Natural resources, and
Wetlands.

Dated: July 29, 1983,
Federal Domestic Assistance Catalog
Number 11-420 Estuarine Sanctuary Program

K. E. Taggart,

Acting Assistant Administrator for Oceon
Services and Coustal Zone Management.

Accordingly, it is proposed that 15
CFR Part 921 be revised as follows:

PART 921—NATIONAL ESTUARINE
SANCTUARY PROGRAM
REGULATIONS

Subpart A—General

Sec,

821.1 Mission and goals.

921.2 Definitions,

921.3 National estuarine sancluary
classification scheme and estuarine
typologies. _

8214 Relationship to other provisions of the
Coastal Zone Management Act and the
the National Marine Sanctuary Program

Subpart B—Preacquisition: Site Selection
and Management Plan Development
92110 General,

92111 Site Selection,

921.12 Management plan development.

Subpart C—Acquisition, Development, and
Preparation of the Final Management Plan

921.20 General.
921.21 Initial acquisition and developmen!
awards.

Subpart D—Sanctuary Designation and

Subsequent Operation

921.30 Designation of national estuarine
sanctuaries.

921.91 Supplemental acquisition and
development awards.

921.32 Operation and management:
Implementation of the management plan

921,33 Boundary changes and amendments
to the management plan.

92134 Program evaluation.

921,35 Withdrawal of designation.

Subpart E—Research Funds

921.40 Application procedures.
Subpart F—General Financial Assistaoce
Provisions

821.50 Application information.

921.51 Allowable costs.

921.52 Amendments to financial assistance
awards,
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Appendix 1—Biogeographic classification
scheme,

Appendix 2—Typology of National
Estuarine Areas,

Authority: Sec. 315(1), Pub. L. 92-583, as
smended; 86 Stat. 1280 (16 U.S.C. 1461(1)),

Subpart A—General
§921.1 Mission and goals

(a) The mission of the National
Estuarine Sanctuary Program is the
establishment and management, through
Federal-state cooperation, of a national
system of estuarine sanctuaries
representative of the various regions
and estuarine types in the United States
to provide opportunities for long-term
research, education, and interpretation.

b) The goals of the Program for
carrying out this mission are:

{1) Enhance resource protection by
implementing a long-term management
plan tailored to the site's specific
resources:

(2) Provide opportunities for long-term
scientific and educational programs in
estuarine areas to develop information
for improved coastal decisionmaking:

(3) Enhance public awareness and
understanding of the estuarine
environment through resource
interpretive programs; and

(4) Promote Federal-state cooperative
efforts in managing estuarine areas.

(c) To assist the states in carrying out
the Program’s goals in an effective
manner, NOAA will coordinate a
research and education information
exchange throughout the national
esluarine sanctuary system. As part of
this role, NOAA will ensure that
information and ideas from one
sanctuary are made available to others
in the system.

_(d) Multiple uses are encouraged to
the degree compatible with the
sanctuary’s overall purpose as provided
in the management plan and consistent
with paragraphs (a) and (b) of this
section, The sanctuary management
plan describes the uses and establishes
priorities among these uses. The plan
discusses uses requiring a permit, as
well as areas where uses are
encouraged or prohibited. In general,
sancturaries are intended to be open to
the public; low intensity recreational
and interpretive activities are generally
encouraged. The use levels of these
iclivities are set by the individual state
-1‘nd analyzed in the management plan.
Certain manipulative activities,
including research and habitat
management, may be allowed on a
permit basis as specified in the
Mmanagement plan as long as they are
Consistent with overall sanctuary
purposes,

(e) The National Oceanic and
Atmospheric Administration (NOAA)
may provide financial assistance, not to
exceed 50 percent of all actual costs to
coastal states, lo assist in the
designation and operation of national
estuarine sanctuaries. Three types of
awards are available under the National
Estuarine Sanctuary Program. The
preacquisition award is for site
selection and draft management plan
preparation. The acquisition and
development award is intended
primarily for land acquisition and
construction purposes. The operation
and management award provides funds
to assist in implementing the research,
educational, and administrative
programs detailed in the sanctuary
management plan. At the conclusion of
Federal financial assistance, funding for
the long-term operation of the sanctuary
becomes the responsibility of the state.

§921.2 Definitions.

(a) “Act” means the Coastal Zone
Management Act, as amended, 16 U.S.C.
1451 et seq. Section 315 of the Act, 16
U.S.C, § 1461, establishes the National
Estuarine Sanctuary Program.

(b) “Assistant Administrator’” means
the Assistant Administrator for Ocean
Services and Coastal Zone
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration, U.S. Department of
Commerce, or his/her successor or
designee.

(c) “Estuary” means that part of a
river or stream or body of water having
unimpaired connection with the open
sea, where the sea water is measurably
diluted with fresh water derived from
land drainage. The term also includes
estuary-type areas of the Great Lakes,
see 16 U.S.C. 1454 (7).

(d) “National Estuarine Sanctuary”
means an area, including all or part of
an estuary, and adjacent transitional
areas and uplands, constituting to the
exten! feasible a natural unit, which is
established to provide long-term
opportunities for research, education,
and interpretation.

§9821.3 National estuarine sanctuary
classification scheme and estuarine
typologies.

(a) National estuarine sanctuaries are
chosen to reflect regional differences in
biogeography and to include a variety of
ecosystem types. A biogeographic
classification scheme based on regional
variations in the nation’s castal zone
has been developed. The biogeographic
classification scheme is used to ensure
that the National estuarine Sanctuary
System includes at least one site from
each region. The estuarine typology

system is utilized to ensure that sites in
the Program reflect the wide range of
estuarine types within the United States.

(b) The biogeographic classification
scheme, presented in Appendix 1,
contains 27 regions.

(c) The typology is presented in
Appendix 2.

§921.4 Relationship to other provisions of
the Coastal Zone Management Act and to
the National Marine Sanctuary Program.

(a) The National Estuarine Sanctuary
Program is intended to provide
information to state agencies and other
entities involved in coastal zone
management decisionmaking pursuant
to the Coastal Zone Management Act, 16
U.S.C. 1451 et seq. Any coastal state,
including those that do not have
approved coastal zone management
programs under section 306 of the Act, is
eligible for an award under the National
Estuarine Sanctuary Program.

(b) Where feasible, the National
Estuarine Sanctuary Program will be
conducted in close coordination with the
National Marine Sanctuary Program
(Title III of the Marine Protection,
Research and Sanctuaries Act, as
amended, 16 U.S.C. 1431-1434), also
administered by NOAA. Title I
authorizes the Secretary of Commerce to
designate ocean waters as marine
sanctuaries to protect or restore their
conservation, recreational, ecological, or
esthetic values.

Subpart B—Preacquisition: Site
Selection and Management Plan
Development

§921.10 General.

A state may apply for a preacquisition
award for the purpose of site selection
and preparing the documents specified
in § 921.12 (draft management plans and
environmental impact statement (EIS)).
The total Federal share of the
preacquisition award may not exceed
850,000, of which up to $10,000 may be
used for site selection as described in
§ 921.11. Financial assislance
procedures are specified in Subpart F.

§921.11 Site selection.

(&) A stale may use up to $10,000 in
Federal preacquisition funds, which
must be matched by the state (see
§ 921.51(e)), to establish and implement
a site selection process which is
approved by NOAA.

{b) In addition to the requirements set
forth in subpart F, a request for Federal
funds for site selection must contain the
following programmatic information:

(1) A description of the proposed site
selection process and how it will be
implemented in conformance with the
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biogeographic classification scheme and
typology (§ 921.3);

{2) An identification of the site
selection agency; and

(3) A description of how public
participation will be incorporated into
the process (see § 921.11(d)).

(c) As part of the sile selection
process, the state and NOAA shall
evaluate and select the final site. Site
selection shall be guided by the
following principles:

(1) The site's benefit to the National
Estuarine Sanctuary Program relative to
the biogeographic classification scheme
and typology set forth in § 921.3 and
Appendices 1 and 2;

(2) The site’s ecological
characteristics, including its biological
productivity, diversity of flora and
fauna, and capacity o attract a broad
range of research and educational
interests. The proposed site should, to
the maximum extent possible, be a
natural system that is capable of
sustaining “baseline” monitoring over a
long-term period;

(3) Assurance that the gite's
boundaries encompass an adequate
portion of the key land and water areas
to approximate an ecological unit and to
ensure effective conservation. Boundary
size will vary greatly depending on the
nature of the ecosystem. National
estuarine sanctuaries may include
existing Federal or state lands already
in a protected status where mutual
benefit can be enhanced, see
§ 921.51(e)(ii);

(4) The site's importance for research,
including proximity to existing research
facilities and educational institutions;

(5) The site’s compatibility with
existing and potential land and water
uses in contiguous areas; and

(8) The site's importance to education
and interpretive efforts.

(d) Early in the site selection process,
the state must seek the views of affected
landowners, local governments, Federal
agencies, and other parties who are
interested in the area(s) being
considered for selection as a potential
estuarine sanctuary, After the local
government and affected landowners
have been contacted, at least one public
meeting shall be held in the area of the
proposed site. Notice of such meeting,
including the time, place, and relevant
subject matter, shall be announced by
the state through the area’s principal
news media at least 15 days prior to the
date of the meeting.

§921.12 Management plan development.
(a) After a site is selected by NOAA
and the state, the state may request the
use of the remainder of the
preacquisition funds to develop the

managemen! plan and environmental
impact statement. The request must be
accompanied by the information
specified in subpart F and the following
programmatic information:

(1) An analysis of the site based on
the biogeographic scheme/typology
discussed in § 921.3 and set forth in
Appendices 1 and 2;

(2) A description of the site and its
major resources, including location,
proposed boundaries, and adjacent land
uses. Maps, including aerial
photographs, are required;

(3) A description of thepublic
participation process used by the state
to solicit the views of interested parties,
a summary of comments, and, if
interstate issues are involved,
documentation that the Governor{s) of
the other alfected state(s) has been
contacted;

(4) A list of all sites considered and a
brief statement of the basis for not
selecting the non-preferred sites; and

(5) A draft management plan outline
(see paragraph (b) of this section) and
an outline of a draft memorandum of
understanding (MOU) between the state
and NOAA detailing the Federal-state
roles in sanctuary management during
the period of federal funding and
expressing the state's long-term
commitment! to operate and manage the
sanctuary.

(b) The state shall develop a draft
management plan setting oul in detail:

(1) Sanctuary goals and objectives,
managemen! issues, and strategies or
actions for meeting the goals and
objectives;

{2) A research plan;

(3) An interpretive plan (including
interpretive, educational and
recreational activities);

(4) A plan for public access to the
sanctuary;

(5) A construction plan, including a
proposed construction schedule,
drawings, and a preliminary engineering
report, if a visitor center, research center
or any other facilities are proposed for
construction or renovation at the site.

Note.—Information on preparing a
preliminary enginegring report (PER) is
provided in “Engineering and Construction
Guidelines for Coastal Energy Impact
Program Applicants™ (42 FR 84830 (1977)),
which is supplied to award recipients);

(8) An acquisition plan identifying the
ecologically key land and water areas of
the sanctuary, priorily acquisitions, and
strategies for acquiring these areas. This
plan should identify ownership patterns
within the proposed sanctuary
boundaries; land already in the public
domain; an estimate of the fair market
value of land to be acquired; the method

of acquisition, or the feasible
alternatives (including less than fee
techniques) for the protection of the
estuarine area; a schedule for
acquisition with an estimate of the time
required to complete the proposed
sanctuary: and a discussion of any
anticipated problems; and

(7) A proposed memorandum of
understanding (MOU) between the state
and NOAA regarding the Federal-state
relationship during the establishment
and development of the estuarine
sanctuary, and expressing the long-term
commitment by the state to maintain
effectively the sanctuary after Federal
financial assistance ends. In conjunction
with the MOU and where possible under
state law, the state will consider taking
appropriate administrative or legislative
action to ensure the long-term protection
of the sanctuary. The MOU shall be
signed prior to sanctuary designation. If
other MOUs are necessary (such as with
a federal agency or another state
agency), drafts of such MOUs must be
included in the plan.

(c) Regarding the preparation of an
environmental impact statement (EIS)
under the National Environmental Policy
Act on an estuarine sanctuary proposal,
the state shall provide all necessary
information to NOAA regarding the
socioeconomic and environmental
impacts associated with implementing
the draft management plan and feasible
alternatives to the plan.

(d) Early in the development of the
draft management plan and the DEIS,
the state shall hold a meeting in the ares
or areas most affected to solicit public
and government comments on the
significant issues related to the
proposed action.

(e) NOAA will publish a Federal
Register notice of intent to prepare a
DEIS. After the DEIS is prepared, and
after it is accepted by the Environmental
Protection Agency (EPA), a Notice of
Availability of the DEIS will appear in
the Federal Register. Not less than 30
days after publication of the notice,
NOAA will hold at least one public
hearing in the area or areas most
affected by the proposed sanctuary. The
hearing will be held no sooner than 15
days after appropriate notice by NOAA
of the meeting has been given in the
principal news media. After a 45-day
comment period, a final EIS is prepared.

Subpart C—Acquisition, Development,
and Preparation of the Final

Management Plan
§921.20 General

(a) After NOAA approval of the site.
the draft management plan and the draft
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MOU, and completion of the final EIS, a
state may apply for an acquisition and
develolpment award to acquire land and
waler areas for inclusion in the
sancluary and to construct research and
educational facilities in accordance with
the draft management plan. The
acquisition and development award has
two phases. In the initial phase, state
performance should work to meet the
criteria required for formal sanctuary
designation, i.e., acquiring the key land
and waler areas as specified in the draft
managemenl plan and preparing the
final plan. These requirements are
specified in § 921.30. The initial
acquisition and development phase is
expected to last no longer than two
years after the start of the award. If
necessary, a longer time period may be
negotiated between the state and
NOAA. After the sanctuary is
designated, funds may be used to
acquire any remaining land and for
construction purposes.

§921.21 Initial acquisition and
development awards.

(a) Assistance is provided to did the
recipient in: (1) Aequiring land and
water areas to be included in the
sanctuary boundaries; (2) minor
construction, as provided in paragraphs
(b) and (c) of this section; (3) preparing
the final management plan; and (4) up to
the point of sanctuary designation, for
initial management costs, e.g.,
implementing the NOAA-approved draft
management plan, preparing the final
management plan, hiring & sanctuary
manager and other staff as necessary,
and for other management-related
activities, Application procedures are
specified in Subpart F. .

(b) The expenditure of Federal and
state funds on major construction
activities is not allowed during the
initial acquisition and development
phase, Preliminary architectural and
engineering plans and specifications and
minor construction activities, consistent
with paragraph (c) of this section are
allowed, if the NOAA-approved draft
management plan includes a
construction plan and a public access
plan,

(<) Only minor construction activities
that aid in implementing portions of the
Mmanagement plan (such as boat ramps
and nature trails) are permitted under
the initial acquisition and development
award. No more than five (5) percent of
'he initial acquisition and development
award may be expended on such
facilities, NOAA must make a specific
Celermination, based on the EIS, that the
construction activity will not be
detrimental to the environment and that
the PER requirements are satisfied.

(d) Except as specifically provided in
paragraphs (a)-{c) of this section,
construction projects, to be funded in
whole or in part under the acquisition
and development award, may not be
initiated until the sanctuary receives
formal designation, see § 921.30.

Note—The intent of these requirements
and the phasing of the acquisition and
development award is to ensure that
substantial progress in acquiring the land and
waters areas has been made and that a final
management plan is completed before major
sums are spent an construction. Once
substantial progress in acquisition has been
made, as defined in the management plan,
other activities guided by the finsl
management plan may begin with NOAA's
approval.

Subpart D—Sanctuary Designation and
Subsequent Operation

§921.30 Designation of national estuarine
sanctuaries.

(&) The AA may designate an area as
a nationgl estuarine sanctuary pursuant
to section 315 of the Act, based upon
written findings that the state has met
the following conditions:

(1) A final management plan has been
developed and approved by NOAA;

(2) Sanctuary construction and access
policies, § 921.21(b)-(d), have been
followed;

(3) Key land and water areas of the
proposed sanctuary, as identified in the
management plan, are under state
control; and

{4) A MOU between the state and
NOAA ensuring a long-term
commitment by the state to the
sanctuary’s effective operation and
implementation has been signed.

(b) The term “state control” in
§ 921.30(a)(3) does not necessarily
require that the land be owned by the
state in fee simple. Less-than-fee
interests and regulatory measures may
suffice where the state makes a showing
that the lands are adequately controlled
consistent with the purposes of the
sanctuary.

§921.31 Supplemental acquisition and
development awards.

After sanctuary designation, and as
specified in the approved management
plan, the state may request a
supplemental acquisition and
development award for construction and
acquiring any remaining land.
Application procedures are specified in
subpart F,

§921.32 Operation and management:
Implementation of the management plan.
{a) After the sanctuary is formally
designated, the state may apply for
assistance to provide for operations and

management. The purpose of this phase
in the estuarine sanctuary process is to
implement the approved management
plan and to take the necessary steps to
ensure the continued effective operation
of the sanctuary after direct Federal
support is concluded.

(b) Federal funds of up to $250,000, to
be matched by the state, are available
for the operation and management of the
national estuarine sanctuary, Operation
and management awards are subject to
the following limitations:

(1) No more than $50,000 in Federal
funds per annual award: and .

(2) No more than ten percent of the
total amount (state and Federal shares)
of each operation and management
award may be used for construction-
type activities (i.e., $10,000 maximum
per.year).

§921.33 Boundary changes and
amendments to the management plan.

(a) Changes in sanctuary boundaries
and major changes to the final
management plan, including state-
promulgated regulations affecting the
sanctuary, may be made only after
written approval by NOAA. If
determined to be necessary, NOAA may
require public notice and an opportunity
for comment, Changes in the boundary
involving the acquisition of properties
not listed in the management plan or
final environmental impact statement
(FEIS) require public notice and the
opportunity for comment; in certain
cases, an environmental assessment will
be required.

§ 921.34 Program evaluation.

{a) Performance during the term of the
operation and management award (or
under the initial acquisition and
development award, if the sanctuary is
not designated within two years) will be
monitored annually by the program
office and periodically in accordance
with the provisions oif section 312 of the
Act to determine compliance with the
conditions of the award.

(b) After Federal funding expires,
NOAA will begin a biennial review of
the state's performance in managing the
estuarine sanctuary to ensure that the
purposes for which the sanctuary were
designated are still being maintained.

§921.35 Withdrawal of designation.

{a) Upon a finding by the Program
Office through its programmatic
evaluation {§ 921.34) that an estuarine
sanctuary is not meeting the mandate of
section 315 of the Act, the national
program goals or the policies
established in the management plan,
NOAA will provide the state with a
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writlen notice of the deficiency. Such a
notice will explain the deficiencies in
the state's approach, propose a solution
or solutions to the deficiency and
provide a schedule by which the state
should remedy the deficiency. The state
shall also be advised in writing that it
may comment on the Program Office's
finding of a deficiency and meet with
Program officials to discuss the finding
and to seek a remedy to the deficiency.

{b) If the issues cannot be resolved
within & reasonable time, the Program
Office will make a recommendation
regarding withdrawal of designation to
the Assistant Administrator for Ocean
Services and Coastal Zone Management
(AA)

(¢) The state shall be provided the
opportunity for an informal hearing
before the AA to consider the Program
Office’s recommendation and finding of
deficiency, as well as the state's
comments on and response to the
recommendation and finding.

(d) Within 30 days after the informal
hearing, the AA shall issue a written
decision regarding the sanctuary, If a
decision is made to withdraw sanctuary
designation, the procedures specified in
paragraph () of this section regarding
the disposition of real property acquired
with federal funds shall be followed.

{e) Deeds for real property acquired
for the sanctuary under acquisition
funding shall contain substantially the
following provision: "“Title to the
property conveyed by this deed shall
vest in the [recipient of the CZMA
section 315 award or other Federally-
approved entity] subject to the condition
that the property shall remain part of the
Federally-designated [Name of National
Estuarine Sanctuary). In the event that
the property is no longer included as
part of the sanctuary, or if the sanctuary
designation of which it is part is
withdrawn, then the National Oceanic
and Atmospheric Administraction or its
successor agency may exercise any of
the following rights regarding the
disposition of the property:

(1) The recipient may be reguired to
transfer title to the Federal Government.
In such cases, the recipient shall be
entitied to compensation computed by
applying the recipient’s percentage of
participation in the cost of the program
or project to the current fair market
value of the property: or

(2) At the discretion of the Federal
Government, (i) the recipient may either
be directed to sell the property and pay
the Federal Covernment an amount
computed by applying the Federal
percentage of participation in the cost of
the original project to the proceeds from
the sale (minus actual and reasonable
selling and fix-up expenses, if any, from

the sale proceeds); or (ii) the recipient
may be permitted to retain title after
paying the Federal Government an
amount computed by applying the
Federal percentage of participation in
the cost of the original project to the
current fair market value of the

property.”
Subpart E—Research Funds

§921.40 Application procedures.

(8) To stimulate high quality research
within designated estuarine sanctuaries,
NOAA may fund research on a
competitive basis to sanctuaries having
an approved final management plan.
This amount must be matched by the
state, consistent with § 921.51(e)(iii)
(“allowable costs"). Such research funds
are provided in addition to any funds
available to the state under the
operation and management or
acquisition and development awards.
Individual states may apply for more
than one research project per sanctuary.

(b) Research funds are intented to
support significant research projects
that will lead to enhanced scientific
understanding of the sanctuary
environment, improved coastal
decisionmaking, improved sanctuary
management, or enhanced public
appreciation and understanding of the
sanctuary ecosystem. Emphasis will be
placed on projects that are also of
benefit to other sanctuaries in the
system, Proposals for research under the
following categories will be considered:

(1) Baseline Data and to Establish a
Monitoring Program (e.g., studies related
to gathering and interpreting baseline
information on the estuary; funds are
available to establish a monitoring
system. The long-term support for a
monitoring system must be carried out
as part of overall sanctuary
implementation);

(2) Estuarine Ecology (e.g., studies of
individual species’ relationships with
their estuarine environment, studies of
biological community relationships,
studies on factors and processes that
govern the biological productivity of the
estuary);

(3) Estuarine Processes (e.g., studies
on dynamic physical processes that
influence and give the estuary its
particular physical characteristics,
including studies related to climate,
patterns of watershed drainage and
freshwater drainage and freshwater
inflow patterns of water circulation
within the estuary, and studies on
oceanic or terrestrial factors that
influence the condition of estuarine
waters and bottoms);

(4) Applied Research (e.g., studies
designed to answer specific
management questions); and

(5) Socioeconomic Research (e.g.,
studies on patterns of land use,
sanctuary visitation, archaeological
research),

(c) Research opportunities will be
identified in final management plans for
national estuarine sanctuaries. Research
funds will be used to fill obvious voids
in available data, as well as to support
creative or innovative projects.

(d) Proposals for research in national
estuarine sanctuaries will be evaluated
in accordance with criteria listed below

(1) Scientific merits;

{2) Relevance or importance to
sanctuary management or coastal
decisionmaking; v

(3) Research quality (i.e., soundness of
upproach, environmental consequences
experience related to methodologies):
and

(4) Importance to the National
Estuarine Sanctuary Program,

Subpart F—General Financial
Assistance Provisions

§921.50 Application information.

(a) The maximum total federal funding
per sanctuary is $3,000,000 for the
preacquisition, acquisition and
development, and operation and
management awards. The research
funding under § 921.40 is excluded from
this total.

(b) Only a state Governor, or his/her
designated state agency, may apply for
estuarine sanctuary financial assistance
awards. If a state is participating in the
national Coastal Zone Management
Program, the recipient of an award
under Section 315 of the Act shall
consult with the state coastal
management agency regarding the
application.

(c) No acquisition and development
award may be made by NOAA without
the approval of the Governor of the state
in which the land to be acquired is
located.

(d) All applications are to be
submitted to: Management and Budge!
Group, Office of Ocean and Coastal
Resource Management, National Ocean
Service, National Oceanic and
Atmospheric Administration, 3300
Whitehaven St., N.W. Washington, D.C.
20238,

(e} An original and two copies of the
complete application must be submitted
at least 80 working days prior to the
proposed beginning of the project. The
Application for Federal Assistance
Standard Form 424—{Non-construction
Program) constitutes the formal




Federal Register / Vol.

48, No. 150 /| Wednesday, August 3,

1983 / Proposed Rules 35127

application for preacquisition and
operation and management awards. The
Application for Federal Assistance
Standard Form 424—{Construction
Programs) constitutes the formal
application for land acquisition and
development awards.

The application must be accompanied
by the information required in Subpart B
(preacquisition), Subpart C and § 921.31
(acquisition and development), and
§ 921.32 {operation and management), as
applicable. All applications must
contain backup data for budget
estimates {federal and non-federal
shares), and evidence that the
application complies with the Executive
Order 12372; “Intergovernmental Review
of Federal Programs.” In addition,
applications for acquisition and
development awards must contain:

(1) State Historic Preservation Office
comments;

(2) Appraisals and title information;

(3) Governor's letter approving the
sanctuary proposal; and

(4) Written approval from NOAA of
the draft or final management plan.

The Standard Form 424 has been approved
by the Office of Management and Budge!
(approval number 0848-0121) for use through
September 30, 1963,

§921.51 Allowable costs.

(2) Allowable costs will be
determined in‘accordance with OMB
Circulars A-102, "Uniform
Administrative Requirements for
Grants-in-Aid to State and Local
Governments", and A-87, “Principles for
Determining Costs Applicable to Grants
and Contracts with State, local, and
Federally Recognized Indian Tribal
Governments"”; the financial assistance
sgreement; these regulations; and other
Department of Commerce and NOAA
directives. The term “costs” applies to
both the Federal and non-Federal
shares,

(b) Costs claimed as charges to the
award must be reasonable, beneficial
and necessary for the proper and
efficient administration of the financial
assistance award and must be incurred
during the award period, except as
provided under preagreement costs,
Paragraph (d) of this section.

(c) Costs must not be allocable to or
included as a cost of any other
Federally-financed program in either the
current or a prior award period.

(d) Costs incurred prior to the
elfective date of the award
[preagreement costs) are allowable only
when specifically approved in the

inancial assistance agreement. For non-

construction awards, costs incurred
more than three months before the
award beginning date will not be
approved. For construction and land
acquisition awards, NOAA will evaluate
preagreement costs on a case-by-case
basis.

(e) General guidelines for the non-
Federal share are contained in OMB
Circular A-102, Attachment F. The
following may be used by the state in
satisfying the matching requirement:

(1) Preacquisition Awards—Cash and
in-kind contributions (value of goods
and services directly benefiting and
specifically identifiable to this part of
the project) are allowable. Land may not
be used as match.

(2) Acquisition and Development
Awards—Cash and in-kind
contributions are allowable. In general,
the fair market value of lands to be
included within the sanctuary
boundaries and acquired pursuant to the
Act, with other than Federal funds, may
be used as match. The fair market value
of privately donated land, at the time of
donation, as established by an
independent appraiser and certified by a
responsible official of the state
(pursuant to OMB Circular A-102,
Attachment F) may also be used as
match. Appraisals must be performed
according to Federal appraisal
standards as detailed in NOAA
regulations and the “Uniform Appraisal
Standards for Federal Land
Acquisitions". Costs related to land
acquisition, such as appraisals, legal
fees and surveys, may also be used as
match. Land, including submerged lands,
already in the state's possession, in a
fully-protected status consistent with
the purposes of the National Estuarine
Sanctuary Program, may be used as
match only if it was acquired within a
one-year period prior to the award of
preacquisition or acquisition funds and
with the intent to establish a national
estuarine sanctuary. For state lands not
in a fully-protected status (e.g., a state
park containing an easement for
subsurface mineral rights), the value of
the development right or foregone value
may be used as match if acquired by or
donated to the state for inclusion within
the sanctuary.

A state may initially use a match land
valued at greater than the Federal share
of the acquisition and development
award. The value in excess of the
amount required as match for the initial
award may be used to match
subsequent supplemental acquisition
and development awards for the
estuarine sanctuary.

(3) Operations and Management
Awards; Research Funds—Cash and in-
kind contributions (directly benefiting
and specifically identifiable to this
phase of the project), except land, are
allowable.

§921.52 Amendments to financial
assistance awards.

Actions requiring an amendment to
the financial assistance award, such as
a request for additional Pederal funds,
revision of the approved project budget,
or extension of the performance period
must be submitted to NOAA and
approved in writing.

Appendix 1—Biogeographic Classification
Scheme

Acadian

1. Northern Gulf of Maine {Eastport to the
Sheepscot River)

2. Southern Gulf of Maine (Sheepscot River to
Cape Cod)

Virginian

3. Southern New Engiand (Cape Cod to
Sandy Hook)

4. Middle Atlantic (Sandy Hook to Cape
Hatteras)

5. Chesapeake Bay

Carolinian

6. Northern Carolinas (Cape Hatteras to
Santee River)

7. South Atlantic (Santee River to St. John's
River)

8. East Florida (S1. John's River to Cape
Canaveral)

West Indion

9. Caribbean (Cape Canaveral to FL Jefferson
and south)
10, West Florida (FL Jefferson to Cedar Key)

Louisianian

11, Panhandle Coast (Cedar Key to Mobile
Bay)

12. Mississippi Delta (Mobile Bay to
Galveston)

13. Western Gulf (Calveston to Mexican
border)

Californian

14. Southern California (Mexican border to
Point Concepcion)

15, Central California (Point Concepcion to
Cape Mendocino)

16. San Francisco Bay

Columbian

17. Middle Pacific (Cape Medocino to the
Columbia River)

18. Washington Coast (Columbia River to
Vancouver Island)

19. Puget Sound

Creat Lakes

20, Western Lakes (Superior, Michigan,
Huron)
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21. Eastern Lakes (Ontario, Erie)

Fiord

22. Southermn Alaska {Prince of Wales Island
to Cook Inlet)

23. Aleutian Islands (Cook Inlet to Bristol
Bay)

Sub-Arctic

24. Northern Alaska (Bristol Bay to
Demarcation Point)

Insular

25, Hawaiian Islands

26. Western Pacific Islands

27, Eastern Pacific Islands

BILLING CODE 3510-08-M
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Figure 1. Biophysical Regions of the United States.
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Appendix 2-~Typology of National Estuarine
Areas

Class I—Ecosystem Types
Group I—Shorelands

As. Maritime Forest-Woodland—This type
of ecosystem consists of single-stemmed
species thal have developed under the
influence of salt spray. It can be found on
coastal uplands or recent features; such as
barrier islands and beaches, and muy be
divided into the follovirg biomes:

1. Northern Coniferous Forest Biome: This
is an area of predominantly evergreens such
as the sitka spruge (Picea), grund fir (Abies),
and white spruce (Thuja), with poor
development of the shrub and herb layers,
but high annual productivity and pronounced
seasonal periodicity.

2. Moist Temperate (Mesothermal)
Coniferous Forest Biome: Found along the
west coast of North America from California
to Alaska, this area Is dominated by conifers,
has a relatively small seasonal range, high
humidity with rainfall ranging from 30 to 150
inches, and a well-developed understory of
vegetation with an abundance of mosses and
other moisture-tolerant plants.

3. Temperate Deciduous Forest Biome: This
biome is characterized by abundant, evenly
distributed rainfall, moderate temperatures
which exhibit a distinct seasonal pattern,
well-developed soil biota and herb and shrub
layers, and numerous plants which produce
pulpy fruits and nuts. A distinct subdivision
of this biome is the pine edaphic forest of the
southeastern coastal plain, in which only a
small portion of the area is occupied by
climax vegetation, although it has large areas
covered by edaphic climax pines,

4. Broad-leaved Evergreea Subtropical
Forest Biomes: The main characteristic of this
biome is high moisture with less pronounced
differences between winter and summer.
Examples are the hammocks of Florida and
the live oak forests of the Gull and South
Allantic coasts. Floral dominants include
pines, magnolias, bays, hollies, wild
tamarind, strangler fig. gumbo limbo, and
palms.

B. Coast Shrublands—This is a transitional
ared between the coastal grasslands and
woodlands and is characterized by woody >
species with multiple stems a few centimeters
to several meters above the ground
developing under the influence of salt spray
and occasional sand burial. This includes
thickets, scrub, scrub savanna, heathlands,
and coastal chaparral. There is a great
variety of shrubland vegetation exhibiting
regional specificity:

1. Northern Areas; Characterized by
Hudsonia, various erinaceous species, and
thickets of Myrica, Prunus, and Roso.

2. Southeast Areas: Floral dominants
include Myrica, Baccharis, and lex.

3. Western Areas: Adenostomo,
Arcotyphylos, and Eucalyptus are the
dominant floral species.

C. Coastal Grasslands.~This area, which
possesses sand dunes and coastal Nats, has
low rainfall (10 to 30 inches per ywar) and
large amounts of humus in the soil. Ecological
succession is slow, resulting in the presence

of a number of seral stages of community
development. Dominant vegetation includes
mid-grasses (2 to 4 feet tall], such as
Ammophila, Agropyron and Calamovilfa, tall
grasses (5 to 8 feet tall), such as Sparting, and
trees such as the willow (Salix sp.), cherry
[Prunus sp.), and cottonwood (Populus
deltoides). This area is divided into four
regions with the following typical strand
vegelation:

1. Arctic/Boreal: Elymus;

2. Northeast/West: Ammophila;

3. Southeas!/Gulf: Uniola; and

4. Mid-Atlantic/Gulf: Spartina patens.

D. Coastal Tundro—This ecosystem, which
is found along the Arctic and Boreal coasts of
North America, is characterized by low
termperatures, a short growing season, and
some permafrost. producing a low, treeloss
mat community made of mosses, lichens,
heath, shrubs, grasses, sedges, rushes, and
herbaceous and dwarf woody plants.
Common species include arctic/alpine plants
such as Empetrum nigrum and Betula nona,
the lichens Cetrario and Clodania, and
herbaceons plants such as Potentilla
tridentato and Rubus chamaemorus.
Commion species on the coastal beach ridges
of the high arctic desert include Dryos
intergrifolia and Saxifraga oppositifolia. This
area can be divided into two main
subdivisions:

1. Low Tundra: characterized by a thick,
spongy mat of living and undecayed
vegetation, often with water and dotted with
ponds when not frozen: and

2 High Tundra: a bare area except for a
scanty growth of lichens and grasses, with
underlying ice wedges forming raised
polygonal areas.

E Coastal Cliffs—This ecosystem is an
important nesting site for many sea and shore
birds. It consists of communities of
herbaceaous, graminoid, or low woody plants
(shrubs, heath, etc.) on the top or along rocky
fuces exposed to salt speay. There is a
diversity of plant species including mosses,
lichens, liverworts. and “higher” plant
representatives.

Group lI—Trensition Areas

A. Coostal Marshes—These are wetland
areas dominated by grasses [Poacea), sedges
{Cyperaceae), rushes (Juncaceae), cattails
(Typhaceae). and other graminoid species
and is subject to periodic flooding by either
salt or freshwater. This ecosystem may be
subdivided into: &) tidal, which is periodically
flooded by either salt or brackish water; b)
non-tidal (freshwater): or c) tidal freshwater.
These are essential habitats for many
Important estuarine species of fish and
invertebrates and serves important roles in
shore stabilization, flood control, water
purification, and nutrient transport and
storage.

B. Coastal Mangroves—This ecosystem
experiences regular flooding on either a daily,
manthly, or seasonal basis, has low wave
action, and is dominated by variety of salt-
tolerant trees, such as the red mangrove
(Rhizophora mangle ), black mangrove
(Avicennia nitida ), and the white mangrove
{Loguncularia racemosa ). It is also an
important habitat for large populations of
fish, invertebrates, and birds. This type of

ecosystem can be found from central Florida

to extreme south Texas to the islands of the
Western Pacific.

C. Intertidal Beaches—This ecosystem has
= distinct biota of microscopic animals,
bacteria, and unicellular algne along with
macroscopic crustaceans, mollusks, and
worms with a detritusbased nutrient cycle
This ares also includes the driftline
communities found at high tide levels on the
beach. The dominant organisms in this
ecosystem include crustaceans such as the
mole crab (Emerita ), amphipods
(Gammaridae). ghost crabs (Ocypode ). and
bivalve molluscs such as the coguina (Donax]
and surf clams (Spisu/c and Moctra ).

D. Intertidal Mud cnd Sand Flats—These
areas are composed of unconsolidated, high
organic content sediments that function as a
shorl term storage area for nutrients and
organic carbons. Macrophytes are nearly
absent in this ecosystem, although it may be
heavily colonized by benthic diatoms,
dinoflagellates, filamentous blue-green and
green algae, and chaemosynthetic parple
sulfur bacteria. This system may support o
considerable population of gastropods,
bivalyes, and polychaetes, and may serve as
a feeding area for a variety of fish and
wading birds. In sand, the dominant fauna
include the wedge shell Donax, the scallop
Pecten, tellin shells Tellina, the heart urchin
Echinocardium, the lug worm Areaicola,
sand dollar Dendraster, and the sea pansy
Renilla. In mud, faunal dominants adapted to
low oxygen levels include the terebellid
Amphitrite, the boring clam Playden, the
deep sea scallop Placopecten. the quahog
Mercenaria, the echiurid worm Urechis, the
mud snail Nessarius, and the sea cucumber
Thyone,

E. Intertidal Algal Beds—These are hard
substrates along the marine edge that are
dominated by macroscopic algae, usually
thalloid, but also filamentous or unicellular in
growth form. This also includes the rocky
coast tidepools that fall within the intertidal
zone. Dominan! fauna of these areas are
bamacles, mussels, periwinkles, anemanes,
and chitons, Three regions are apparent:

1. Northern Latitude Rocky Shores: It is in
this region that the community structure is
best The dominant algal species
include Chondrus at the low tide level, Fucus
and Ascophyllum at the mid-tidal level, and
Laminaria and other kelp-like algae just
beyond the intertidal, although they can be
exposed at extremely low tides or found in
very deep tidepools, :

2, Southern Latitudes: The communities in
this region are reduced in comparison to
those of the northemn latitudes and possesses
algae consisting mostly of single-celled or
filamentous green, blue-green, and red algoe.
and small thalloid brown algae.

3. Tropical and Subtropical Latitutes: The
intertidal in this region Is very reduced and
contnins numerous calcareous algae such as
Porolithon and Lithothamnion, us well as
green algae with calcareous particles such @5
Halimeda, und numerous other green, red,
and brown algae.

Group llI—Submerged Bottoms
A. Subtidal Hardbottoms—This system is

characterized by a consolidated layer o[ solid
rock or large pieces of rock {neither of biotic
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origin). It is found in association with
geomorphological features such as submarine
canyons and fjords and is usually coversd
with assemblages of sponges, sea fans,
bivalves, hard corals, tunicates, and other
attached organisms. If light levels are
sufficient, & covering of microscropic and
sitached macroscopic algae, such as kelp,
may also be found,

B. Subtidal Softbottoms—Major
characteristics of this ecosystem are an
unconsolidated layer of fine particles of silt,
sand, clay, and gravel, high hydrogen sulfide
levels, and anaerobic conditions often
existing below the surface. Macrophytes are
cither sparse or ebsent, although a layer of
benthic microalgae may be present if light
levels are sufficient. The faunal community i
dominated by a diverse population of deposit
feeders including polychaetes, bivalves, and
burrowing crustaceans.

C. Subtidal Grassbeds—This system is
found in relatively shallow water (less than 8
to 10 meters) below mean low tide. It {s an
area of extremely high primary production
that provides food and refuge for & diversity
of faunal groups, especially juvenile and
adult fish, and in some regions, manatees and
sed turtles. Along the North Atlantic and
Pecific coasts, the seagrass Zostera maring
predominates, In the South Atlantic and Gulf
coast areas, Tholassia and Diplanthera
predominate. The grasses in both areas
support a number of epiphytic organisms,

Cluss lI—Physical Characteristics
Group I—GCeologic

A. Bosin Type—Coastal waler basins ocour
in a variety of shapes, sizes, depths, and
ippearances. The eight basic types discussed
below will cover most of the cases:

1. Exposed coast—Solid rock formations or
beavy sand deposits characterize exposed
ccean shore fronts, which are subject to the
full force of ocean storms. The sand beaches
ure very resilient, although the dunes lying
just behind the beaches are fragile and easily
dnmaged. The dunes serve as a sand slorage
trea, migking them chief stabilizers of the
ocean ghorefront.

2. Sheltered coust—Sand or coral barriers,
built up by natural forces, provide sheltered
ireas inside a bar or reef where the
tcosystem takes on many characteristics of
confined waters—abundunt marine grasses,
shellfish, and juvenile fish. Water movement
is reduced, with the consequent effects of
pollution being more severe in this area than
in exposed coastal areas.

3. Buy—Bays are larger confined bodies of
water that are open to the sea and receive
;'wng nd:(llﬁt:‘w. When stratification is
ronounced, the flusing action is augmented
by river discharge. Bays vary in size and in
type of shorefront.

i. Embayment—A confined coastal water
body with narrow, restricted inlets and with
i significant freshwater inflow can be
Ciassilied as an embayment. These areas
have more restricted inlets than bays, are
usually smaller and shallower. have low tida)
Action, and are subject to sedimentation.

5 Tidal river—The lower reach of @

Coasta] river is referred to as a tidal river.
The coastal water segment extends from the
*¢d or estuary into which the river discharges

to & point as far upstream as there is
significant salt content in the water, forming
a salt front. A combination of tidal action and
freshwater outflow makes tidal rivers well-
flushed. The tidal river basin may be & simple
channel or a complex of tributaries, small
associatad embsyments, marshfronts, tidal
flats, and a variety of others.

8. Logoan—Lagoons are confined coastal
hodies of water with restricted inlets to the
ses and without significant freshwater
inflow. Water circulation is limited, resulting
in a poorly flushed, relatively stagnant body
of water, Sedimentation (s rapid with a great
potential for basin shoaling. Shores sre often
gently sloping and marshy,

7. Perched Coastal Wetlands—Unigue to
Pacific islands, this wetland type, found
above sea level in volcanic crater remnants,
forms as & resul! of poor drainage
characteristics of the crater rather than from
sedimentation. Flaral assemblages exhibit
distinct zonation while the faunal
canstitutents may include freshwater,
brackish, and/for marine species. Example:
Aunu'u Island, American Samoa.

8. Anchialine systems—These small
coastal exposures of brackish water form in
lava depressions or elevated fossil reefs,
have only a subsurface connection to the
ocean, but show tidal fluctuations. Differing
from true estuaries in having no surface
continuity with streams or ocean, this system
is characterized by a distinct biotic
community dominated by benthic algae such
as Rhizoclonfum, the mineral encrusting
Schizothrix, and the vascular plant Ruppia
muritimo. Characteristic fauna, which exhibit
a high degree of endemicity, include the
mollusks Theodoxus neglectus and T.
cariosus, the smell red shrimp Metobetaeus
lohena and Halocaridina rubro, and the fish
Eleotris sandwicensis and Kuh/ia
sandvicensus, Although found through the
world, the high islands of the Pacific are the
only areas within the U.S. where this system
can be found.

B. Basin Structure—Estuary basins may
result from the drowning of a river valley
(coastal plains estuary), the drowning of a
glacial valley (fjord), the occurrence of an
offshore barrier (bar-bounded estusry), some
tectonic process (leclonic estuary), or
volcanic activity (volcanic estuary).

1. Coastal plains estuary—Where a
drowned valley consists mainly of a single
channel, the form of the basin is fairly
regular, forming & simple coastal plains
estuary. When a channel is flooded with
numerous tributanes, and irregular estuary
results. Many estyaries of the eastern United
States are of this type.

2. Fjord—Estuaries that form in elongated,
steep headlands that alternate with deep U-
shaped valleys resulting from glacial scouring
are called fjords. The generally possess rocky
floors or very thin veneers of sediment, with
deposition generally being restricted to the
head where the main river enters. Compared
to total fjord volume, river discharge is small.
But many fjords have restricted tidal ranges
at their mouths, due to sills, or upresching
sections of the bottom which limit free
movement of water, ofter making river flow
large with respect to the tidal prism. The
deepest portions are in the upstream reaches,

where maximum depths can range from 800
m 0 1200 m, while still depths usually range
from 40 m to 150 m.

3. Bar-bounded estuary~These result from
the develapment of an offshore barrier, such
as a beach strand, a line of barrier islands,
reef formations, & line of moraine debris, or
the subsiding remnants of a deltaic lobe. The
basin is often partially exposed at low tide
and is enclosed by a chain of offshore bars ar
barrier islands, broken at intervals by inlets.
These bars may be either deposited offshore
or may be coastal dunes that bave become
isolated by recent sea level rises,

4. Tectonic estuary—These are coastal
indentures that have formed through tectonic
processes such as slippage along a fault line
(San Francisco Bay), folding, or movement of
the earth’s bedrock. often with a large inflow
of freshwater.

5. Volcenic estuary—These coastal bodies
of open water, a result of volcanic processes
are depressions or craters that have direct
and/or subsurface connections with the
ocean and may or may not have surface
continuity with streams. These formations
are unique to island areas of volcanic origin.

C. Inist Type—Inlets in various forms are
an integral part of the estuarine environment,
as they regulale. 10 a certain extent, the |
velocity and magnitude of tidal exchange, the
degree of mixing, and volume of dischurge to
the sea. There are four major types on inlots:

1. Unrestricted—An estuary with & wide,
unrestricted inlet typicaily has slow currents,
no significant turbulence, and receive the full
effect of ocean waves and local disturbances
which serve to modify the shoreline. These
estuaries are partially mixed, as the open
mouth permits the incursion of marine waters
to considerable distances upstream,
depending on the tidal amplitude and stream
gradient.

2. Restricted—Restrictions of estuaries can
exist in many forms: bars, barrier islands,
spits, sills, and more. Restricted inlets result
in decreased circulation, more pronounced
longitudinal and vertical salinity gradients,
and more rapid sedimentation. However, if
the estoary mouth is restricted by
depositional features or land closures, the
incoming tide may be held back until it
suddenty breaks forth into the basin as a
tidal wave, or bore. Such currents exert
profound effects on the nature of the
substrale, turbidity, and biota of the estuary

3. Permonent—Permanent inlets are
usually opposite the mouths of major rivers
and permit river water to flow inlo the sea.
Sedimentation and deposition are minimal.

4. Temporory {Intermiltent)—Temporary
inlets are formed by storms and frequently
shift position, depending on tidal flow, the
depth of the sea and sound waters, the
frequency of storms, and the amount of
littoral transport.

D. Bottom Composition—The bottom
compaosition of estuaries attests to the
vigorous, rapid, and complex sedimentation
processes characteristic of most coastal
regions with low relief. Sediments are
derived through the hydrologic processes of
erosion, transport, and deposition carried on
by the sea and the stream.




35132

Federal Register / Vol. 48, No. 150 / Wednesday, August 3,

1983 / Proposed Rules

1, Sand—Near estuary mouths, where the
predominating forces of the sea build spits or
other depositional features, the shores and
subsirates of the estuary are sandy. The
bottom sediments in this area are usually
coarse, with a graduution loward finer
particles in the head of the estuary. In the
head region and other zones of reduced flow,
fine silty sunds are deposited. Sand
deposition occurs only in wider or deeper
regions where velocity is reduced,

2, Mud—At the bese level of a stream near
its mouth, the bottom is typically composed
of ioose muds, silt, and organic detritus as a
result of erosion and transport from the upper
stream reaches and organic decomposition.
Just inside the estuary entrance, the bottom
contains considerable quantities of sand and
mud, which support & rich fauna. Mud flats,
commonly built up in estuarine basins, are
composed of loose, coarse, and fine mud and
sand, often dividing the original channel.

3. Rock—Rocks usually occur in areas
where the stream runs rapidly over a steep
gradient with its coarse materials being
derived from the higher elevations where the
stream slope is greater. The larger fragments
are usually found in shallow areas near the
stream mouth.

4. Oyster shell—Throughout & major
portion of the world, the oyster reef is one of
the most significant features of estuaries,
usually being found near the mouth of the
estuury in & zone of moderate wave action,
salt content, and turbidity. It is often a major
fuctor in modifying estuarine current systems
and sedimentation, and may ocour as an
elongated island or peninsula oriented across
the main current, or may develop parallel to
the direction of the current,

Group li—Hydrographic

A. Circulation—Circulation patterns are
the result of the combined influences of
freshwater flow, tidal action, wind and
oceanic forces, and serve many functions:
nutrient transport, plankton dispersal,
ecosystem flushing. salinity control, water
mixing. and more.

1. Stratified—This is typical of estuaries
with & strong freshwater influx and is
commoniy found in bays formed from
“drowned" river valleys, fjords, and other
deep basins. There is 4 net movement of
freshwater outward at the top layer and
saltwater at the bottom layer, resulting in a
net outward transport of surface organisms
and net inward transport of bettom
organisms.

2. Non-stratified—Estuaries of this type are
found where water movement is sluggish and
flushing rate is low, although there may be
sufficient circulation to provide the basis for
a high carrying capacity. This is common to
shallow embayments and bays lacking &
good supply of freshwater from lund
drainage.

3. Lagoonal—An estuary of this type is
characterized by low rates of water
movement resulting from a lack of significant
freshwater influx and a lack of strong tidal
exchange because of the typically narrow
inlet connecting the lagoon to the sea.
Circulation, whose major driving force is
wind, is the major limiting fuctor in blological
productivity within lagoons.

B. Tides—This Is the most important
ecological factor in an estuary, &s il effecls

water exchange and its vertital range
detérmines the extent of tidal Mats which
may be exposed and submerged with each
tidal cycle. Tidal action against the volume of
river water discharged Into an estpary results
in 8 complex system whose properties vary
according to estuary structure as well as the
magnitude of river flow and tidal range. Tides
are usually described in terms of their cycle
and their relative heights. In the United
States, tide height {s reckoned on the basis of
average low tide, which is referred to as
datum, The tidal cycle, although complex,
fulls into two main categories:

1. Diurnal—This refers 1o a daily change in
water level that can be observed along the
shoreline. Thers is one high tide and one low
tide per day.

2, Semidiurnal~This refers o a twice daily
rise and fall in water thut can be observed
along the shoreline.

C, Freshwater—According to nearly all the
definitions advanced, il is inherent that all
estuaries need freshwater, which is drained
from the land and messurably dilutes
seawater to creale a brackish condition.
Freshwater entlers an estuary as runoff from
the land either from & surface and/or
subsurface source.

1. Surface water—This is water lowing
over the ground in the form of streams. Local
variation in runoff is dependent upon the
nature of the soil (porosity and solubility),
degree of surface slope, vegetational type and
development, local climatic conditions, and
volume and intensity of precipitation.

2. Subsurface water~This refers to the
precipitation that has been absorbed by the
soll and stored below the surface. The
distribution of subsurface water depends on
locil climate, topography, and the porosity
and permeability of the underlying soils and
rocks. There are two main subtypes of
surface waten:

a, Vadose water—This is water in the soil
above the water table. Its volume with
respect to the soil, is subject to considerable
fuctuation,

b, Groundwuter—This is water contained
in the rocks below the water table, is usually
of more uniform volume than vadose water,
and generally follows the topographic relief
land, being high below hills and sloping into
valleys.

Group lll—Chemical

A. Salinity—This reflects a complex
mixture of salts, the most abundant being
sodium chloride, and is a very critical factor
in the distribution and maintenance of many
estuarine organisims. Based on salinity, there
are two basic estuarine types and eight
different salinity zones (expressed In parts
per thousand—ppt).

1. Positive estuary—This is an estuary In
which the freshwater influx {s sufficient to
maintain mixing, resulting in a pattern of
increasing salinity toward the estuary mouth.
It is characterized by low oxygen
concentration in the deeper waters and
considerable organic content in bottom
sediments,

2. Negative estuary—This is found in
particularly arid regions, where estuary
evaporation may exceed freshwater inflow,
resulting in Increaged salinity in the upper
part of the basin, especially if the estuary

mouth is restricted so that tidal flow is
inhibited. These are typically very salty
{hyperhaline), moderately oxygenated a1
depth, and possess bottom gsediments that ure
poor in organic content.

3. Salinity zones {expressed in ppt):

a. Hyperhaline—greater than 40 ppt

b, Euhaline—40 ppt to 30 ppt

¢. Mixchaline—30 pp! o 0.5 ppt

(1) Mixoevhaline—greater than 30 pp!t bu!
leas than the adjacent evhaline sea

(2} Polyhaline-—30 ppt to 5 ppt

{3) Mesohaline—18 ppt to 5 ppt

(4) Oligohaline—S5 ppt to 0.5 ppt

d. Limnetic—5 ppt to 0.5 ppt

B. pH Regime—This is indicative of the
minera! richness of estuarine waters and fal
into three main categories:

1. Acid—Waters with @ pH of less than 5.5

2. Circumneutral—A condition where th
pH ranges from 5.5 to 7.4.

3. Alkaline—Waters with a pH greater than
74.
[FR Doc. 83-20047 Filed 8-2-83: 1845 am]
BILLING CODE 3510-08-M

FEDERAL TRADE COMMISSION
16 CFR Part 13
|File No. 821 0012]

Dillon Companies, Inc.; Proposed
Consent Agreement With Analysis To
Ald Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

suMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would require a
Hutchinson, Kansas operator of retail
grocery stores, among other things, to
cease engaging In any concerted action
to impede the collection or
dissemination of comparative price
information. For a period of 5 years, the
company would be prohibited from
requiring price checkers to purchase
items to be priced, as a condition of
allowing them to price check; denying
price checkers the same access Lo ils
grocery stores as is provided lo
customers; or coercing any price
checker, publisher or broadcaster to
refrain from collecting or reporting
comparative price information.
Additionally, the order would require
the company to offer to reimburse
TeleCable up to $1,000 for the broadcas!
of a comparative grocery price
information program. Should the station
elect to broadcast such a program. the
company would be further required to
post signs and place newspaper ads
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notifying the public that such a program
is being broadcast.

pATE: Comments must be received on or
before Oct. 3, 1983.

ADDRESS: Comments should be directed
to: FTC/S, Office of the Secretary,
Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
FTC/CS-8, Ronald A. Bloch,
Washington, D.C, 20580. (202) 724-1410.
SUPPLEMENTARY INFORMATION: Pursuant
to Section 8(f) of the Federal Trade
Commission Act, 38 Stat. 721,15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (18 CFR 2.34), notice is
hereby given that the following consent
sgreement containing a consent order to
cease and desist and an explanation
thereof having been filed with and
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be

available for inspection and copying at
its principal office in accordance with

§ 4.9(b})(14) of the Commission’s Rules of
Practice (16 CFR 4.9(b)(14)).

List of Subjects in 16 CFR Part 13
Grocery stores, Trade practices.

Dillon Companies, Inc., Agreement
Containing Consent Order To Cease and

Desist

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Dillon
Companies, Inc., a corporation, and it
now appearing that Dillon Companies,
Inc., hereinafter sometimes referred to
2s “Dillon," and The Kroger Co.,
hereinafler sometimes referred to as
“Kroger," are willing to enter into an
agreement containing an order to cease
and desist from the use of the acts and
practices being investigated,

Itis hereby agreed by and among
Dillon Companies, Inc., by its duly
authorized officer and its attorney, The
Kroger Co., by its duly authorized officer
and its attorney, and counsel for the
Federal Trade Commission that:

1. Dillon Companies, Inc., is @ Kansas
torporation with its principal office at
700 E. 30th Avenue, Hutchinson, Kansas.

2. Dillon admits all the jurisdictional
facts set forth in the draft of complaint
here attached,

3. Dillon waives:

a. Any further procedural steps;

b. The requirement that the Federal
Trade Commission’s decision contain a
statement of findings of fact and
conclusions of law:

c. All rights to seek judicial review or
otherwise to challenge or contest the

validity of the order entered pursuant to
this agreement; and

d. All rights under the Equal Access to
Justice Act.

4. This agreement is for settlement
purposes only and does not constitute
an admission by Dillon that the law has
been violated as alleged in the draft
complaint here attached.

5. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Federal Trade
Commission. If accepted by the Federal
Trade Commission, this agreement,
together with the draft complaint
contemplated hereby, will be placed on
the public record for a period of sixty
(60) days and information in respect
thereta publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement pursuant to the provisions of
Section 2.34 of the Commission’s Rules
and so notify Dillon, in which event it
will take such action as it may consider
appropriate, or without further notice to
Dillon issue and serve its complaint
corresponding in form and substance
with the draft complaint here attached
and its decision containing the following
Order in disposition of the proceeding
and make information public in respect
thereto. When so issued, the Order shall
have the same force and effect and may
be altered, modified or set aside in the
same manner and within the same time
as provided by statute for other orders,
The Order shall become final upon
service. Delivery by the U.S. Postal
Service of the complaint and decision
containing the agreed-to Order to
Dillon's address as stated in this
agreement shall constitute service.
Dillon waives any right it may have to
any other manner of service. The
complaint may be used in construing the
terms of the Order, and no agreement,
understanding, representation, or
interpretation not contained in the
Order or this agreement may be used to
vary or contradict the terms of the
Order.

6. A responsible official of Dillon has
read the proposed complaint and Order
contemplated hereby on behalf of
Dillon. Dillon understands that once the
Order has been issued, Dillon will be
required to file one or more compliance
reports showing that it has fully
complied with the Order. Dillon further
understands that it will be liable for
civil penalties in the amount provided
by law for each violation of the Order
after it becomes final.

7. a. Pursuant to an agreement and
plan of merger approved by the
shareholders of both corporations on
January 25, 1983 which preceded the

execution of this agreement, Dillon had
become a wholly-owned subsidiary of
The Kroger Co., en Ohio corporation
with its principal office at 1014 Vine
Street, Cincinnati, Ohio. For that reason
Korger has also signed this agreement.
Kroger intends to continue to operate
Dillon as a subsidiary.

b. Although not named in the Order,
The Kroger Co., its retall grocery
divisions and subsidiaries, its officers,
representatives, agents, employees,
successors, and assigns ("Kroger"') shall
be bound by the Order. However, excep!
as provided in subparagraph (c) below,
Kroger's obligations under Parts Il and
V1 of the Order shall be limited to the
retail grocery operations of its Dillon
subsidiary.

c. If, following the execution of this
agreement, Dillon is not operated as a
separate subsidiary, or if any Dillon
retail grocery store is transferred to a
Kroger division and another Kroger
subsidiary, Parts II and VI of the Order
shall apply to Kroger as follows:

(i) Parts ILA. and V1 shall apply in
those geographic areas (as that term is
defined in Part LH. of the Order) in
which Dillon operated retail grocery
stores, or in which Kroger operated
retail grocery stores bearing any of
Dillon’s trade names, on or after the
date of this agreement;

(ii) Parts ILB. and IL.C. shall only
apply to supermarkets in the geographic
areas defined in Part L], of the Order as
the Springfield Division. Parts ILB. and
IL.C. shall not be binding on Kroger
beyond the date on which they would
have expired as to Dillon.

d. Service upon Dillon as provided in
paragraph 5 of this agreement shall
constitute service upon Kroger.

e. Kroger's obligations under the
Order shall terminate after a period of
one year during which Kroger has not
directly or indirectly owned or operated
any retail grocery store (other than the
stores at 1015 W. 23rd Street, Lawrence,
Kansas, and 210 E. 5th Street, Fulton,
Missouri) in any geographic area in
which, pursuant to the provisions of this
agreement and the Order, Part Il of the
Order applied.

Order
1

For the purpose of this Order, the
following definitions shall apply:

A. "Dillon" means Dillon Companies
Inc,, its retail grocery divisions and
subsidiaries, its officers,
representatives, agents, employees,
successors and assigns.

B. "Price check" or "price checking”
means the collecting, from information
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available to customers, of retail price of
items offered for sale by any retail
grocery store [SIC 5411), which is done
neither by nor on behalf of a person
engaged in the sale of groceries, and
which information is used in price
reporting.

C. “Price checker” means any persan
engaged in price checking.

D. “Price reporting” or “price report™
means the dissemination to the public of
price checking information through any
medium by any person not engaged in
the sale of groceries.

E. “Springfield" means the counties of
Christian and Greene, Missouri.

F. “Customes” means any individual
who enters a retail grocery store for the
purpose of grocery shopping, whether or
not that individual actually makes a
purchase.

G. “Person” means individuals,
corporations, partnerships,
unincorporated associations, and any
other business entity.

H. “Geographic area™ means: (1) a
Standard Metropolitan Statistical Area
as defined by the Bureau of the Census,
U.S. Department of Commerce, as of
October 1, 1982; or (2] a county.

L. “Supermarket™ means any retail
grocery store [SIC 5411) with annual
sales of more than one million dollars
($1,000,000.00).

J. “Springfield Division™ means (i)
Washington County, Arkansas;
Crawford County, Kansas; Mayes and
Ottawa Counties, Oklahoma; and
Boone, Callaway, Camden, Cass, Cole,
Greene, Henry, Jasper, Miller, Moniteau
and Morgan Counties, Missouri; and (ii)
any other geographic area in which the
Dillon retail division based in Creene
County, Missouri, operated a
supermarket on or after October 14,
1981.

Il

It is further ordered that: A. Dillon
shall forthwith cease and desist from
taking any action in concert with any
other person engaged in the sale of
grocery products which has the purpose
of effect of restricting, impeding,
interfering with or preventing price
checking or price reporting.

B. Except as provided in paragraph
ILC., for five (5) years following the date
on which this Order becomes final,
Dillon shall cease and desist from taking
or threatening to take any unilateral
action in its Springfield Division that
would:

1. Require price checkers to purchase
items to be price checked as a condition
of allowing them to price check; or

2. Deny price checkers the same
access to Dillon's supermarkets as is
provided to customers; or

3. Coerce, or attempt to coerce, any
price checker, publisher or broadcaster
into refraining from or discontinuing
price checking or price reporting.

C.1. Nothing in paragraph ILB. shall
prevent Dillon from adopting reasonable
non-discriminatory rules governing the
number of price checkers in its
supermarkets at any one time for the
purpose of preventing disruption of
Dillon's normal business operations.

2. Nothing in subparagraph [L.B.3. shall
prevent Dillon from publicly
commenting upon or objecting to any
price report in which its prices are
compared to those of any other grocery
retailer.

3. Whenever Dillon believes that
conditions exist that justify the
exclusion of a price checker, it may
submit to the Federal Trade Commission
a sworn statement setting forth with
particularity the facts that Dillon
believes meet such conditions. For
purposes of this Order, the only
conditions justifying the exclusion of a
price checker are that another
supermarket operator with whose prices
Dillon’s prices are compared in a price
report has knowingly tampered with or
manipulated the results of such price
report for its own competitive gain
either {a) by the use of information
wrongfully obtained and not available
to all supermarket operators whose
prices are being compared, or (b) by
inducing any price reporter or price
checker to cause false information to be
published or broadcast. Following the
Federal Trade Commission’s actual
receipt of such statement, Dillon may
exclude the price checkers from its
supermarkets in the geographic area(s)
covered by the affected price report for
s0 long as the conditions set for in
Dillon's statement shall exist. In any
civil penalty action against Dillon for a
violation of subparagraph ILB. 2.
occurring after notice to Federal Trade
Commission was given by Dillon as
provided in this subparagraph, Dillon
shall have the burden of proving, by a
preponderance of the evidence, that the
conditions justifying the exclusion of a
price checker as set forth in this
subparagraph have been met. In meeting
its burden, Dillon may offer evidence
only for the purpose of proving the facts
set forth in its statement to the Federal
Trade Commission. Nothing in this
subparagraph shall be construed to be
an exception to the prohibitions of
paragraph ILA. of this Order.

i

It is further ordered that, upon the
resumption of price reporting by
TeleCable of Springfield similar in
quality and coverage to that broadcast

by it prior to October 14, 1981, and upon
receipt by Dillon of written request for
payment from TeleCable, Dillon shall
reimburse TeleCable for its actual cost
of obtaining a price reporting program
up to the amount of two hundred fifty
dollars ($250.00) per week. Dillon's
obligation under this Part (I1I) shall
terminate either when it has reimbursed
TeleCable in the total amount of one
thousand dollars ($1,000) or three (3)
years following the date on which this
Order becomes final, whichever occurs
first. Dillon shall not reimburse
TeleCable for costs incurred by
TeleCable during any week for which
TeleCable's costs are reimbursed by any
other person.

14Y

It is further ordered that, within seven
(7) days following the date on which this
Order becomes final, Dillon shall send &
letter, which has been approved in
advance by the Federal Trade
Commission, together with a copy of this
Order, to TeleCable of Springfield,
informing TeleCable of Dillon’s
obligations under Parts I and V of this
Order, TeleCable's rights under Part I1.
and the notices that Dillion must receive
from TeleCable before certain Order
provisions become binding upon Dillon

\'

It is further ordered that, if at any time
during the two years following the date
on which this Order becomes final, the
President of the Dillon Springfield
Division is notified in writing by
TeleCable of Springfield that price
reporting that includes any of Dillon’s
supermarkets has resumed in
Springfield:

A. For a period of sixty (60) days
following the receipt of such notice,
Dillon shall post signs no smaller than
30 inches by 40 inches in a front window
in each of Dillon’s supermarkets in
Springfield, stating:

Grocery Price Survey

A price survey comparing prices of
selected grocery items at Dillon’s and
other Springfield grocery supermarkets
is being broadcast over cable television.
This comparative price survey can be
seen on channel and is broadcast
from to v

B. For a period of sixty (60) days
following the receipt of such notice,
whenever Dillon places food
advertisements in the Springfield Daily
News of one-half page or larger, Dillon
shall publish an announcement as a part
thereof in the same language provided in
paragraph V.A. This announcement
shall be no smaller than 3 inches high by
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3inches wide and shall be printed in
conspicuous type. In each week in
which Dillon does not place a one-half
page or larger food advertisement in the
Springfield Daily News, Dillon shall
place this announcement as a display
advertisement in the Lifestyle/Food
Section of the Springifield Daily News.
Vi

It is further ordered that Dillon shall,
within seven (7) days after the date on
which this Order becomes final, and
once a year thereafter for three years,
provide a copy of this Order to each of
its officers and supermarket managers,
and secure from each such individual a
signed statement acknowledging receipt
of this Order.

vil

It is further ordered that Dillon shall,
within sixty (60) days after the date on
which this Order becomes final, file with
the Commission a verified written
report, setting forth in detail the manner
and form in which Dillon has complied
with this Order. Additional reports shall
be filed at such other times as the
Commission may by written notice
require, Each compliance report shall
include all information and
documentation as may be required by
the Commission to show compliance
with this Order.

It is further ordered that Dillon shall
notify the Federal Trade Commission at
least thirty (30) days prior to any
proposed change in it such as
dissolution, assignment or sale resulting
in the emergence of a successor
corporation, or any other proposed
change in the corporation or its retail
grocery operations, which may affect
compliance obligations arising out of
this Order,

vinalysis of Proposed Consent Order to
Aid Public Comment

The Federal Trade Commission has
dccepled an agreement to a proposed
;tunsent order from Dillon Companies,
ne.

The proposed consent order has been
placed on the public record for sixly (60)
days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
agreement and the comments received
and will decide whether it should
Withdraw from the agreement or make
linal the agreement’s proposed order.

The Commission's investigation in this
Matter concerned actions taken on or
about October 14, 1981, by Dillon
Companies, Inc. (“Dillon”}, and three
other Springfield, Missouri, grocery

retailers to prevent an independent price
checking firm from collecting
comparative grocery price information
from their stores for broadcast to the
public over cable television.

Since the proposed consen! order was
negotiated during the investigational
stage of the proceedings, the complaint
proposed by Commission attorneys was
not issued. That complaint charges that,
be agreeing with others to prevent the
collection and public dissemination of
comparative grocery price information,
Dillon has engaged in conduct that
constitutes price fixing and a group
boycott, and that Dillon’s conduct
constituted an unfair method of
competition or an unfair act or practice
in violation of Secton 5(a)(1) of the
Federal Trade Commission Act. The
complaint alleges that this conduct had
the following anticompetitive effects: (1)
Price competition among Springfield
grocery retailers has been suppressed;
(2) consumers in Springfield have been
deprived of price information that can
be used in the selection of a grocery
store; (3) competition in the collection
and dissemination of price information
has been hindered and restrained; (4)
competition in the development of new
forms of price information has been
hindered and restrained; and (5] the free
forces of competition have been
prevented from determining the amount
of comparative price information that
will be available to consumers in the
marketplace.

The proposed Order provides that
Dillon must: (1) Refrain from engaging in
concerted action to impede the
collection or dissemination of
comparative grocery price information;
(2) refrain for five years from taking
three specific types of actions to impede
the collection or dissemination of
comparative grocery price information;
(3) reimburse the Springfield, Missouri,
cable television station up to $1,000 for
the broadcast of a comparative grocery
price program, if the cable station elects
to broadcast such a program; (4] if the
cable station elects to broadcast such a
program, to post signs and place
newspaper advertisements for sixty (60)
days notifying the public that such a
program is being broadcast; (5) notify
certain of its officers and employees of
the terms of the order; (6) file periodic
verified written compliance reports
setting forth its compliance with the
provisions of the order; and (7) provide
the Federal Trade Commission at least
30 days notice prior to effecting changes
in the corporation that may affect its
compliance obligations arising from the
order.

The proposed order, by requiring
Dillon to refrain from concerted and

individual action to impede the
collection or dissemination of
comparative grocery price information,
should ameliorate the anticompetitive
effects resulting from the concerted
action. The proposed order permits the
marketplace to determine whether a
comparative price survey is broadcast in
Springfield, and ensures that the
development of new forms of consumer
price information is not inhibited.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not intended to
constitute an official interpretation of
the agreement and proposed order or to
modily in any way their terms.

Emily H. Rock,

Secretary

[FR Doc. £3-20008 Fllod 8-2-8&% 845 am |
BILLING CODE €750-01-4

16 CFR Part 13
[Docket 9162)

Amana Refrigeration, Inc.; Proposed
Consent Agreement with Analysis To
Ald Public Comment

Correction

In FR Doc. 83-19330 beginning on page
32596 in the issue of Monday, July 18,
1983, make the following corrections:

1. On page 32597, in the first column,
after the fifteenth line, insert on a new
line "n".

2. Also on page 32597, in the first
column, in the tenth line from the
bottom, “connection” should read
“convection".

BILLING CODE 1505-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration
20 CFR Parts 404, 410, 416, and 422

Federal Old-Age, Survivors, and
Disability Insurance Benetfits, Black
Lung Benefits, Supplemental

Income for the Aged, Blind and
Disabled, and Organization and
Procedures; Reopening and Revising
Determinations and Decisions
Expedited Appeals Process

AGENCY: Social Security Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: We propose to make five
unrelated changes in our rules on when
a determination or decision affecting
someone’s rights under programs
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administered by the Social Security
Administration may be reopened and
revised. The programs are Old-Age,
Survivors, and Disability Insurance,
Black Lung Benefits (Part B), and
Supplemental Security Income for the
Aged, Blind, and Disabled. Most of the
changes expand the exceptions to the
time limits on reopening. Two of the
changes are to take into account
legislative changes. The other three
changes add long-standing policies to
the regulations.

In addition, we propose to make the
time limit for appealing a determination
or decision on benefit rights to a Federal
district court pursuant to the “expedited
appeals process,” the same as the time
limits for gther appeals of our
determinations or decisions. This
change allows slightly more time to
appeal under the “"expedited appeals
process™ and makes the rules on appeals
more consistent.

The proposed regulatory changes
affect 20 CFR 404.927, 404.088, 410.629¢,
410.672, 416.1427, and 422.210, and add
new §§ 404.991a, 404,996, 410.675a, and
416,1491.

DATE: Your comments will be
considered if we receive them no later
than October 3, 1983.

ADDRESSES: Comments should be
submitted in writing to the
Commissioner of Socia! Security,
Department of Health and Human
Services, P.O. Box 1585, Baltimore,
Maryland 21203, or delivered to the
Office of Regulations, Social Security
Administration, 3-B-3 Operations
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235, Between
8:00 a.m, and 4:30 p.m. on regular
business days. Comments received may
be inspected during these same hours by
making arrangements with the contact
person shown below.

FOR FURTHER INFORMATION CONTACT:
Philip Berge, Legal Assistant, 3-B-4
Operations Building, 6401 Security
Boulevard, Baltimore, Maryland 21235,
(301) 594-7452.

SUPPLEMENTARY INFORMATION: :

Background

The proposed regulations affect the
Old-Age, Survivors, and Disability
Insurance program under title I of the
Social Security Act, the Supplemental
Security Income program under title XVI
of the Social Security Act, and Part B of
the Black Lung Benefits program under
title IV of the Federal Mine Safety and
Health Act of 1977.

The Social Security Act and the
Federal Mine Safety and Health Act of
1977 have no sions on reopening
and revising determinations and

decisions. Our existing regulations
which provide for reopening and
revising determinations and decisions
within specified time limits {or at any
time with regard to certain matters) are
based on general rulemaking authority
granted the Secretary under these Acts.
We believe that we and the individual
to whom the determination or decision
applies should be able to rely on its
correciness and, at some point, the
finality of the determination or decision.
Therefore, current regulations provide
that when a determination or decision is
made with respect to entitiement to,
eligibility for, the amount of, or the
actual payment of benefits, it is
generally final and binding upon us and
the individual unless there is & timely
appeal. However, there are special
circumstances set out in current
regulations which may permit reopening
and revising of a determination or
decision which is otherwise final.

Under current regulations, 8
determination or decision we make
about a person's rights under title I or
XVT of the Social Security Act or under
part B of title IV of the Federal Mine
Safety and Health Act of 1977 may be
reopened: (1) Within 12 months of the
date of the notice of the initial
determination for any reason, (2) within
4 years (2 years for title XVI] of the date
of that notice if we find good cause as
defined in our regulations, or (3) at any
time under certain exceptions spelled
out in the regulations. Most of the
proposed regulatory changes involve
adjustments to the existing lists of
exceptions to the time limits for
reopening. The proposed regulations
also change the starting date for the
running of the time limit for filing a civil
action in Federal district court under the
“expedited appeals process™ to conform
with our other rules on appealing
administrative determinations and
decisions.

The Proposed Regulations

(1) Changes to Take Account of
Legislation

(A) Conviction of a Felony. Effective
October 1, 1880, section 5 of Pub. L. 96-
473 restricts the vse of felony-related
and prison-related impairments in
determining disability under title Il of
the Social Security Act where the
individual is convicted of a felony
committed after October 19, 1980. This
law provides that any impairment, or
aggravation of a preexisting impairment,
that occurs during the commission of a
felony for which the individual is
subsequently convicted may never be
used in establishing disability. Further,
any impairment, or increase in severity

of a preexisting impairment, that occurs
while an individual is confined to a
penal institution for conviction of a
felony will be disregarded in
determining disability for benefits
payable [but not for establishing a
period of disability for disabled
workers) for as long as the person is
confined. Section 5 also prohibits
payment of title Il worker's disability or
childhood disability benefits to a person
confined to a penal institution for
conviction of a felony committed at any
time who is not actively and
satisfactorily participating in & court-
approved rehabilitation program.
Finally, section 5 prohibits payment of
title IT student benefits to a person
confined for conviction of a felony
committed after October 19, 1880.

If we make a determination or
decision awarding benefits to a person
based on a felony-related impairment
and the person is subsequently
convicted of the felony, the conviction
provides a basis for reopening and
reviging the determination or decision in
order to exclude the felony-related
impairment from consideration in
determining disability, Under existing
regulations, the determination or
decision in this case may be reopened
within four years of the date of the
notice of the initial determination.
However, if the conviction occurs more
than four vears afler the date of the
notice of the initial determination, our
existing regulations on reopening
prevent retroactive correction of the
determination or decision. Also, when
we make a determination or decision
applying any one of the prisoner
provisions of Pub. L. 98-473 due to the
person's conviction of a felony, the
person may, in the meantime, be
appealing his or her conyiction. If the
conviction is overturned on appeal, that
action provides a basis for reopening the
determination or decision, which under
current regulations is permitted only
within four years after the date of the
notice of the initial determination. Our
existing regulations prevent retroactive
correction of the determination or
decision if the conviction is overturned
after the expiration of the four-year time
limit for reopening.

The proposed regulations revise
§ 404.988(c) (which lists the exceptions
to the time limits for reopening) by
adding a new subparagraph to cover the
prisoner provisions. The revision
permits reopening and revision at any
time of a determination or decision that
is incorrect because of a person’s
conviction of a crime that affects benefit
rights or because the person’s conviction
has been overturned on appeal.
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(B) Deemed Wages for Certain
Persons Interned During World War I1.
Section 231 of the Social Security Act
provides deemed wage credits for title I
benefit purposes to persons who were
interned in the United States during
World War II at a place operated by the
Government of the United States for the
internment of United States citizens of
Jepanese ancestry, However, these
deemed wages are not provided if the
person's period of internment is credited
toward a benefil which is determined by
any agency of the United States to be
payable under another Federal law or
under a system set up by that agency.

Effective October 1, 1978, Pub. L. 95~
382 amended the Civil Service
Retirement Act to grant credit for that
internment toward Civil Service
pensions. If we award Social Security
benefits based on deemed wage credits
for the period of internment, and we
learn more than four years after the date
of the notice of our initial determination
that a Civil Service pension is payable
based on internment, our existing
regulations on reopening determination
or decisions prevent correcting the
determination or decision in order to
retroactively remove the wage credits
for Social Security benefit purposes.
Similarly, our existing regulations
prevent correcting the determination or
decision, if we learn after the expiration
of the four-year period that we
erroneously denied someone the wage
credit because we were erroneously
informed that a Civil Service pension
was payable based on this internment.

The proposed regulations add a new
subparagraph to paragraph (c) of
§ 404,988 to permit reopening at any
time if either our granting or our denying
of wage credits for intemment is
discovered to be incorrect because of
information regarding the crediting of
that internment toward a benefit -
payable under another Federal law or

syslem.

(2) Changes to Add Long-Standing
Policies to the Regulations

(A) Late Completion of Timely
Investigation. We may revise a
determination or decision after the
applicable time limit for reopening
expires if the revision is made as the
result of an investigation which we
began before the applicable time limit
expired. We may begin the investigation
into the possibility of changing the
determination or decision either based
on a request by an individual or by an
action on our part. We may complete
consideration and actually change the
determination or decision after the time
limit has run.

Where in title Il and Black Lung cases
we begin an investigation within the
time limit but the applicable time limit
for reopenin,g subsequently lapses, we
may revise the determination or
decision if we have diligently pursued
the investigation to its conclusion.
“Diligently pursued” means that in light
of the facts and circumstances of a
particular case, the necessary action
was undertaken and carried out as
promptly as the circumstances
permitted. The revision may be
favorable or unfavorable for the
beneficiary or claimant. Where we have
not diligently pursued the investigation,
we will not revise the determination or
decision when the result will be
unfavorable for the individualaWhere
the result will be favorable for the
beneficiary or claimant, we may revise
the determination or decision even if we
have not diligently pursued the
investigation. This requirement of
diligent pursuit has not been applied to
title XVI cases in the past. However, our
experience has shown that there is
really no basis for a difference in the
title II, Black Lung, and title XVI
grograms in this respect. Therefore, we

elieve that this policy should also be
extended to title XVI cases to make the
rules under the three programs
consistent.

The proposed regulations add new
§§ 404.991a, 410.675a, and 416.1491 to
provide that if we reopen a
determination or decision before the end
of the time limit for doing so but do not
complete our investigation before the
end of the time limit, we may revise the
determination or decision if we have
diligently pursued the investigation,
regardless of whether the revision is
favorable or unfavorablie to the
beneficiary or claimant. If we reopen a
determination or decision before the end
of the time limit for doing so but do not
diligently pursue the investigation, and
do not complete it until after the end of
the time period, we will not make any
revision that is unfavorable to the
individual. If the revision would be
favorable to the beneficiary or claimant,
we may make it.

(B) Increase in Future Benefits Where
Time Limit for Reopening Expires. If,
more than four years after the date of
the notice of the initial determination of
his or her benefit amount, a title {1
beneficiary submits new evidence that
establishes different earnings or a
different date of birth, for example, and
the difference means that his or her
benefits should be higher, our existing
regulations prevent reopening the
determination or decision concerning his
or her benefit amount. However, our

policy is to make the increase, but only
with respect to benefits payable after
the new evidence was submitted. (If the
new evidence received after the four-
year period of limitation for reopening
would lead to a decrease in benefits, we
take no action:) This policy, which is
subject to the statutory limitations on
correction of earnings records, has never
been in the regulations.

The proposed regulations add a new
§ 404.996 to provide that if we learn,
more than four years after the date of
the notice of the initial determination,
that benefits should be higher or should
be paid for additional months, we will
make the correction but only for future
benefits. Any revision is also subject to
the statutory limitation for correcting
earnings records.

(C) Location ar Identification of Body.
If we deny a title Il or Black Lung claim
for survivor's benefits because the
worker's death cannol be established.
but the death is later established by
location or identification of the body,
the denial may be reopened though more
than four years have elapsed since the
date of the notice of the initial
determination. However, this exception
to the four-year time limit for reopening
is not in our regualtions.

The proposed regulations revise
§§ 404.988(c)(4) and 410.672(c)(4), which
now provide that a determination or
decision denying survivor's benefits
because the worker's death was not
proven may be reopened at any time if
death is later established by reason of
the worker's unexplained absence from
his or her residence for a period of 7
years. The revision permits, in addition,
reopening at any time if death is
established by location or identification
of the body.

(3) Change in Time Limit for Filing
Action in Federal District Court Under
Expedited Appeals Process

The time limit for appealing our
determination or decision at each of the
three administrative levels of appeal
and for filing a civil action in Federal
district court is 80 days after the date
the claimant receives the notice of the
determination or decision that he or she
wishes to appeal. The title II and title
XVI regulations require that the notice
be mailed and define the date notice is
received as five days after the date on
the notice unless the claimant shows
that it was not received in this time
period. The “expedited appeals process”
permits the claimant to go directly to a
Federal district court without first
completing the administrative review
process if we agree with the claimant
that the only factor preventing a
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determination or decision favorable to
the claimant is a pravision in the law
that the claimant believes is
unconstitutional. Under our present
regulations, the time limit for going to
court is 80 days after the date our
authorized representative signs an
agreement to use the “expedited appeals
process.”

To make the time limit for going ta
court under the "expedited appeals
process” consistent with the time limits
for other administrative levels of
appeals, the proposed regulations revise
§§ 404.927, 410,629, 416.1427, and
422.210(c) 8o that the time limit for filing
a civil action in Federal district court is
60 days from the date the claimant
receives notice (a signed copy of the
agreement will be mailed to the
tlaimant and will constitute notice} of
our signing of the agreement to use the
“expedited appeals process.”

Executive Order No. 12291—These
regulations have been reviewed under
E.O. 12281 and do not meet any of the
criteria for a major regulation because
they result in negligible program and
administrative costs. Therefore, &
regulatory impact analysis is not
required.

Paperwork Reduction Act—These
regulations impose no reporting/
recordkeeping requirements requiring
OMB clearance.

Regulatory Flexibility Act—We
certify that these regulations will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities because these
rules will affect only individuals.
Therefore, a regulatory flexibility
analysis as provided in Pub. L. 96-354,
the Regulatory Flexibility Act, is not
required.

The proposed amendments are to be
issued under the authority contained in
sections 205, 1102, and 1631 of the Social
Security Act, as amended; 53 Stal. 1368,
49 Stat. 647, 86 Stat. 1475; 42 U.S.C. 405,
1302, and 1383; sections 413 and 428 of
the Federal Mine Safety and Health Act
of 1977, 83 Stat. 794, 83 Stat. 798; 30
U.S.C. 923 and 938,

(Catalog of Federal Domestic Assistance
Program Nos. 13.802 Social Security—
Disability Insurance; 13.803 Social Security—
Retirement Insurance; 13.804 Social
Security—Survivors Insurance; 13.808 Black
Lung Benefits-—Special Benefits for Disabled
Coal Miners; 13,807 Supplemental Security
Income).

List of Subjects
20 CFR Part 404

Administrative Practice and
Procedure, Death benefits, Disabled,
Old-Age, Survivors and Disability
Insurance,

20 CFR Part 410

Administrative Practice and
Procedure, Black lung benefits, Death
benefits, Disabled, Miners.

20 CFR FPart 416

Administrative Practice and
Procedure, Aged, Blind, Disabled, Public
assislance programs, Supplemental
Security Income (SSI),

20 CFR Part 422

Administrative Practice and
Procedure, Freedom of Information,
Organization and functions
(Government agencies), Social Security.

Dated: June 1, 1983,

Joha A. Svahn,
Commissidher of Social Security,

Approved: July 13, 1983,

Margaret M. Heckler,
Secretary of Health and Human Services.

Parts 404, 410, 416, and 422 of 20 CFR
are amended as follows:

PART 404—{AMENDED]

1. The authority citation for Subpart |
of Part 404 reads as follows:

Authority: Secs. 205 and 1102 of the Social
Security Acl, sec. 5 of Reorganization Plan
No, 1 of 1853, 53 Stat. 1368, 49 Stat. 647 (42
U.5.C. 405 and 1302).

§404.92 [Amended]

2. Section 404.927 is amended by
changing "60 days after the date the
agreement is signed” to read “'60 days
after the date you receive notice (a
signed copy of the agreement will be
mailed to you and will constitute notice)
that the agreement has been signed".

3. Paragraphs (c)(4), (c)(8), and (c)(8)
of § 404.988 are revised and new
paragraphs (c)(10) and (c)(11) are added
to § 404.988 to read as follows:

§404.968 Conditions for reopening.

cl***

(4) Your claim was denied because
you did not prove that the insured
person died, and the death is later
established—

(i) By reason of an unexplained
absence from his or her residence for a
period of 7 years; or

(ii) By location or identification of his
or her body;

(8) It is wholly or partially
unfavorable to a party, but only to
correct clerical erroror an error that
appears on the face of the evidence that
was considered when the determination
or decision was made;

(9] It finds that you are entitled to
monthly benefits or to a lump sum death
payment based on the earnings of a

deceased person, and it is later
established that: (i) You were convicted
of & felony or an act in the nature of a
felony for intentionally causing that
person's death; or (ii) if you were subjec
to the juvenile justice system, you were
found by a court of competent
jurisdiction to have intentionally caused
that person's deeth by committing an act
which, if committed by an adult, would
have been considered a felony or an ac!
in the nature of a felony;

(10) It either—

(i) Denies the person on whose
earnings record your claim is based
deemed wages for internment during
World War Ii because of an erroneous
finding that a benefit based upon the
internment had been determined by an
agency of the United States to be
payable under another Federal law or
under a system established by that
agency; or

(if) Awards the person on whose
earnings record your claim is based
deemed wages for internment during
World War Il and a benefit based upon
the internment is determined by an
agency of the United States to be
payable under another Federal law or
under a system established by that
agency; or

(11) It is incorrect because—

(i) You were convicted of a crime that
affected your right to receive benefits or
your entitlement to a period of
disability; or

(ii) Your conviction of a crime that
affected your right to receive benefits or
your entitlement to a period of disability
is overturned.

4. New § 404.991a is added to read as
follows:

§ 404.991a Late completion of timely
investigation.

We may revise a determination or
decision after the applicable time period
in § 404.988(a) or § 404.988(b) expires if
we begin an investigation into whether
to revise the determination or decision
before the applicable time period
expires. We may begin the investigation
either based on a request by you or by
an action on our part.

(a) If we have diligently pursued the
investigation to its conclusion, we may
revise the determination or decision.
The revision may be favorable or .
unfavorable to you. “Diligently pursued
means that in light of the facts and
circumstances of a particular case, the
necessary action was undertaken and
carried out as promplly as the
circumstances permitted.

(b) If we have not diligently pursued
the investigation to its conclusion, we
may revise the determination or
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decision if it will be favorable to you.
We will not revise the determination or
decision if it will be unfavorable to you.

5. New § 404.996 is added to read as
follows:

§404.996 Increase in future benefits
where time period for reopening expires.

If, after the time period for reopening
under § 404.988(b) has ended, new
evidence is furnished showing a
different date of birth or additional
earnings for you (or for the person on
whose earnings record your claim was
based) which would otherwise increase
the amount of your benefits, we will
make the increase (subject to the
limitations provided in section 205{c) (4)
and (5) of the Act) but only for benefits
payable after the time we received the
new evidence. {If the new evidence we
receive would lead to a decrease in your
benefits, we will take no action if we
cannot reopen under § 404.968.)

PART 410—[AMENDED]

6. The authority citation for Subpart F
of Part 410 reads as follows:

Authority: Secs. 413(b), 428(a), 507, and 508,
83 Stat, 794; 30 U.S.C. 923(b), 936(a), 956, and

957,

7. Section 410.629¢ is revised to read
as follows:

§410.629¢ Expedited appeals process;
effect of agreement.

The agreement described in
§ 410.629d, when signed, shall constitute
# waiver by the parties and the
Secretary with respect to the need of the
parties to pursue the remaining steps of
the administrative appeals process, and
the period for filing a civil action in a
district court of the United States, as
provided in section 205(g) of the Social
Security Act, shall begin as of the date
of receipt of notice by the party (parties)
that the agreement has been signed by
the authorized representative of the
Secretary. Any civil action under the
expedited appeals process must be filed
within 60 days after the date of receip!
of notice (a signed copy of the
agreement will be mailed to the party
(parties) and will constitute notice) that
the agreement has been signed by the
Secretary's authorized representative.
For purposes of this section, the date of
receipt of notice of signing shall be
presumed to be 5 days after the date of
the notice, unless there is a reasonable
showing to the contrary.

8. Section 410.672(c)(4) is revised to
read as follows:

§ 410.672 Reopening initial, revised or
reconsidered determinations of the
Administration and decisions of an
Administrative Law Judge or the Appeals
Council; finality of determinations and
decisions.

L

{4) The death of the individual on
whose account a party’'s claim was
denied for lack of proof of death is
established—

(i) By reason of an unexplained
absence from his or her residence for a
period of 7 years (see § 410.240(g)(2)); or

(i1) By location or identification of his
or her body; or

9. New § 410.675a is added to read as
follows:

410.675a Late completion of timely
Investigation.

The Administration may revise a
determination or decision after the
applicable time period in § 410.672(a) or
§ 410.672(b) expires if the
Administration begins an investigation
to determine whether to revise the
determination or decision before the
applicable time period expires. The
Administration may begin the
investigation based either on a request
by the party or an action by the
Administration.

(a) If the Administration has diligently
pursued the investigation to its
conclusion, the Administration may
revise the determination or decision.
The revision may be favorable or
unfavorable to the party. “Diligently
pursued” means that in light of the facts
and circumstances of a particular case,
the necessary action was undertaken
and carried out as promptly as the
circumstances permitted.

(b) If the Administration has not
diligently pursued the investigation 1o its
conclusion, the administration may
revise the determination or decision if it
will be favorable to the party. The
Administration will not revise the
determination or decision if it will be
unfavorable to the party.

PART 416—{AMENDED]

10. The authority citation for Subpart
N of Part 416 reads as follows:

Authority: Secs. 1102, 1631(c), and 1633 of
the Social Security Act, 49 Stat. 647, 86 Stal.
1475, 86 Stat. 1478 (42 U.S.C. 1302, 1383, and
1383b).

§418.1427 [Amended]

11. Section 416.1427 is amended by
changing 60 days after the date the
agreement is signed" to read 60 days
after the date you receive notice (a
signed copy of the agreement will be

mailed to you and will constitute notice)
that the agreement has been signed”.

12. New § 416.1491 is added to read as
follows:

§416.1491 Late completion of timely
investigation.

We may revise a determination or
decision after the applicable time period
in § 416.1488(a) or § 418,1488(b) expires
if we begin an investigation into
whether to revise the determination or
decision before the applicable time
period expires. We may begin the
investigation either based on a request
by you or by an action on our part.

(a) If we have diligently pursued the
investigation to its conclusion, we may
revise the determination or decision.
The revision may be favorable or
unfavorable to you. "Diligently pursued"
means that in light of the facts and
circumstances of a particular case, the
necessary action was undertaken and
carried out as promptly as the
circumstances permitted.

(b} If we have not diligently pursued
the investigation to its conclusion, we
may revise the determination or
decision if it will be favorable to you.
We will not revise the determination or
decision if it will be unfavorable to you.

PART 422—{AMENDED]

13. The authority citation for Subpart
C of Part 422 reads as follows:

Authority: Secs. 205, 221, 1102, 1860, and
1871, 53 Stat. 1368 as amended, 68 Stal. 1081,
as amended, 79 Stat. 330, 331; sec. 5 of
Reorganization Plan No. 1 of 1853, 67 Stal.
18.631; 42 U.S.C. 405, 421, 1302, 1395ff, and
1395hh. Sec. 422.203(a) is also lssued under
sec. 413(b) of title IV of the Federal Coal
Mine Health and Safety Act of 1969, 83 Stat.
794: 30 U.S.C. 923(b).

§ 422.210 [Amended]

14. Section 422.210(a) is amended by
changing "§§ 404.916e" to read
“§§ 404.924" and “416.1424d" to read
"416.1424",

15. Section 422.210(c) is revised to
read as follows:

(c) Time for instituting civil action.
Any civil action described in paragraph
(a) of this section msut be instituted
within 60 days after the Appeals
Council's notice of denial of request for
review of the presiding officer’s decision
or notice of the decision by the Appeals
Council is received by the individual,
institution, or agency, except that this
time may be extended by the Appeals
Council upon a showing of good cause.
For purposes of this section, the date of
receipt of notice of denial of request for
review of the presiding officer’s decision
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or notice of the decision by the Appeals
Council shall be presumed to be 5 days
after the date of such notice, unless
there is a reasonable showing to the
contrary. Where pursuant to the
expedited appeals procedures an
agreement has been entered into under
42 CFR 405.718c, a civil action under
section 205(g) of the Act must be
commenced within 60 days from the
date of the signing of such agreement by,
or on behalf of, the Secretary, except
where the time described in the first
sentence of this paragraph (c) has been
extended by the Secretary upon a
showing of good cause. Where pursuant
to the expedited appeals procedures an
agreement has been entered into under
§§ 404.926, 410.629d, or 416.1426 of this
chapter, a civil action under section
205(g) of the Act must be commenced
within 80 days after the date the
individual receives notice (a signed copy
of the sgreement will be mailed to the
individual and will constitute notice) of
the signing of such agreement by, or on
behalf of, the Secretary, except where
the time described in this paragraph (c)
has been extended by the Secretary
upon a showing of good cause.

[FR Doc. 8321068 Filed 8-2-83; 845 am]

BILLING COOE 4100-11-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Parts 203, 234 and 235
[Docket No. R-83-1084)

Insurance of Growing Equity
Mortgages

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
provide for the insurance of Growing
Equity Morigages (GEMs) covering
certain one- to four-family dwellings
under section 203 of the National
Housing Act and one-family
condominium units under section 234(c)
of the Act. A GEM is a type of graduated
payment mortgage in which the first
year's monthly payments for principal
and interest cover full debt service
based on a 30-year level payment
schedule, The monthly payments
increase in the following years, with the
amount of the increase applied to reduce
the outstanding principal obligation of
the loan. Under the proposed rule, the

increase would be a fixed percentage,
not exceeding 5 percent of the preceding
year's payment.

Demand for alternatives to the level
payment, fixed-rate mortgage has risen
in recent years. This rule would provide
one alternative, which would increase
homeownership affordability for
consumers and also encourage
continued investment in housing.

The rule would also make a number of
technical amendments to clarify the
scope and applicability of the
Graduated Payment Mortgage Program
pursuant to section 245(a) of the
National Housing Act and the Modified
Graduated Payment Mortgage Program
pursuant to section 245(b) of the Act.
DATE: Comments must be received by:
October 3, 1983.

ADDRESS: Interested persons are invited
to submit comments to the Rules Docket
Clerk, Office of the General Counsel,
Room 10278, Department of Housing and
Urban Development, 451 Seventh Street,
S.W., Washington, D.C. 20410.
Comments should refer to the above
docket number and title. A copy of each
comment received will be available for
public inspection during regular
business hours at the above address.
FOR FURTHER INFORMATION CONTACT:
John |. Coonts, Director, Single Family
Development Division, Room 8270,
Department of Housing and Urban
Development, 451 Seventh Street, S.W.,
Washington, D.C. 20410, (202) 755-6720,
(This is not & toll-free number.)
SUPPLEMENTARY INFORMATION:

L Background Information

Since the introduction by HUD of the
Graduated Payment Mortgage (GPM) in
1976 and the Federal Home Loan Bank
Board's introduction of the variable rate
mortgage in 1979, the shift by lenders
and investors away from the level
payment, fixed-rate mortgage has
increased. While these alternative
mortgages have facilitated the financing
of homes for many purchasers, the
instruments have characteristics which
discourage complele acceptence by both
consumers and lenders. The GPM, for
example, provides the consumer the
advanlages of a fixed-rate morigage for
30 years with a predetermined payment
schedule. Yet these same features, the
fixed-rate and long term, discourage
lenders and investors from committing
their funds to this type of mortgage
during times when frequent interest rate
changes could present more attractive
investments. The variable rate mortgage,
on the other hand, provides the lender
and the investor with a return which can
vary over the full term of the mortgage
in accordance with various cost o

money indices, agsuring competitive
rates of return to the lender. The
variable rate mortgage, however,
presents the consumer with
unanticipated changes in morigage
payment after the initial adjustment
period. Furthermore, should the
particular index change result in an
interest rate adjustment greater than the
payment adjustment, the mortgage may
negatively amortize.

In an effort to promote financing
which would increase homeownership
affordability for consumers and also
encourage continued investment in
housing, the Department proposes to
provide insurance for a mortgage
instrument—the Growing Equity
Mortgage (CEM}—which combines
features that are favorable to borrowers
as well as attractive to lenders. As
proposed in this rule, the GEM would
involve initial monthly payments based
on a 30-year term with complete
amortization over that term. The
mortgage would provide for annual
increases in the monthly payments after
the first year, with the additional
payment increments applied to reduce
the outstanding principal balance of the
loan. The mortgage could provide for an
increase for each year of the mortgage
or for a limited number of years.

This faster repayment of principal
would considerably shorten the effective
life of the mortgage, making the GEM
more altractive to lenders and investors
than other fixed-rate investments in an
uncertain financial climate, Because the
amount of yearly increases is
predetermined and can be factored into
the underwriting analysis, the risk of
default for lenders and investors should
be less than that on other types of
mortgages subject to unpredictable
increases. These features—shorter term
and lower default probability—would
increase the yield and the safety of the
investment, enabling lenders to offer the
GEM at rates below those on level
payment fixed-rate morigages. Potential
homebuyers would also benefit from th
lower, overall interest costs and
accelerated equity build-up from the
GEM's faster repayment of principal.

IL. Specific Provisions of the GEM
Program

GEMs would be insured pursuant to
the GPM insuring authority contained in
section 245(a) of the National Housing
Act ("the Act"). Insurance would be
written under section 203 of the Act—
HUD's basic home mortgage insurance
authority—and section 234(c) of the
Act—HUD's insuring authority for one-
family condominium units, GEMs would
be generally available for the programs
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suthorized under these authorities,
except that they could not be used in
connection with HUD's authority to
insure: (1) open-end advances, (2)
miscellaneous mortgages pursuant to
section 223(a) of the Act, (3) mortgages
in older, declining urban areas pursuant
to section 223(e) of the Act, or (4)
mortgages with assistance payments
under section 235 of the Act. In addition,
the GEM could not be used to finance
the acquisition of a dwelling designed
for less than year-round occupancy.

These restrictions on eligibmty?;
insurance are the same as those which
the Department imposes on CPMs and
Modified Graduated Payment Mortgages
(MGPMs). These restrictions would be
imposed because the underlying
transactions involved increased
mortgage risks which are not
appropriate for loans which require
increasing mortgsge payments, Finally,
the GEM provisions would not apply to
a mortgage with a negotiated interest
rate established pursuant to section
3{a)(2) of Pub. L. 950-301, because section
3{a)(2)(C) of that statute prohibits the
use of negotiated interest rates with
mortgages which are subject to section
245 of the Act. For the applicability of
the proposed GEM to other regulatory
provisions, see the chart in IV, below.

Under the GEM, the first year's
monthly payments for principal and
interest are based on a 30-year level
pasyment amortization, After this initial
year, the monthly payment increases on
the anniversary date of the mortgage by
a percentage—and for the number of
years—provided in the mortgage. The
portion of the monthly payment
altributable to the increase above the
payment for the initial year is applied to
reduce the principal, The increase in
monthly payment for a given year could
nol exceed five percent of the previous
year's monthly payment for principal
and interest.

The mortgage limits would be
identical to those which apply to the
Department’s Section 203 and Section
234(c) programs. The lender would be
required to explain fully to the
mortgagor the nature of the obligation
undertaken, and the mortgagor would be
required to certify that he or she fully
understands the obligation.

lIl. Amendments o the Graduated
Payment Mortgage and Modified
Graduated Payment Mortgage Programs

The proposed rule would make
several amendments to the GPM and
M(.PM programs that are primarily
'.q.l‘inflcalions. First, §§ 203.29(c)(1),
203.46(d)(1), 234 75} 1), and 234.76(c)(1)
would be revised to make it clear thet
the high-cost limits for Alaska, Guam

and Hawaii apply to these programs.
Second, §§ 203.45(g) and 234.76(i), would
be revised to clarify that nonoccupant
mortgagors (§ 203.18(c)). mortgagors in
outlying areas (§ 203.18(d)), and disaster
victims (§203.18(e)) are not eligible for
these programs. Third, §§ 234.75(g) and
234.76{i) would be revised to clarily that
nonoccupant mortgagors of one lamily
condominiums are not eligible for these
programs. Fourth, §§ 203.45(g) and
203.46{1) would be revised to make the
negotiated interest rate provisions of

§ 203.51 inapplicable to GPMs and
MGPMs. This revision would comply
with the statutory prohibition aguinst
the use of negotiated interust rates in

conjunction with mortgages subject to

section 245 of the Act. None of these
proposed revisions would change
current HUD policy.

In addition, this proposed rule would
amend § 203.43(c) to eliminate referance
to § 203.45. This revision would make
mortgagors acquiring membership in a
cooperative housing development
eligible for GPM mortgages. Such
mortgagors are eligible for insurance
under current MGPM regulations and
under the proposed GEM regulations.

IV. Table Indicating the Applicability (as
modified by this rule) of Various
Provisions 1o the Graduated Payment
Mortgage, Modified Graduated Payment
Mortgage and Growing Equity Mortgage
Programs

PROGRAM AND CITATION TO RESTRICTIONS (CITATIONS ARE TO TITLE 24, CODE OF FEDERAL
REGULATIONS. PARENTHETICAL FEFERENCES ARE TO PARAORAPHS WiTHIN THE CITED SECTIONS.)

Provision and cleson

Brgre lerily Condoeninium
arw MG GEM
§200.45 | 20348 | §20347 ™ ”

Nonodcupant morigagors § 203, 18(c)/§ 234271 ...
Outlying sroas § 200 1IMd).oo
Disastor VICUms § 203 1000) « s s st

Luvel amoctization §208.21/§234.36. ...
Miscedsnecia monigeges § 20043 . . .
Sessonal occupancy § 208430 P e
Cooporsive housing §2034%¢. o)
Opan-ond sdvances §20344/§23470.
GEM § 20347/ § 23477 e

Rohab loan § 20350 .
Negotiated rate § 20351 .

eF! "363' IMEZEFERS"ERERER

252F%42 | "2AcA%AZ SA%A%A

§O§03m8-§0§0§0§03'§050ﬁ‘ gs
gogos;g-gogogosoa‘iogoai 'ii
§O§O|I3'§O§O§O§°8'!O§O|- EQ

ERI™IIBTIMGZEAEFSI - I™I ™™

LA mongege which meots the olighiity requiraments of both he GIFM and GEM programs could bt insured under erhver

Explanstion of Codes:

E ~ Eigbie—The program identifiod can be weod in conjunction with the Depenment's mullory 10 INSWe & Morpage
moating he descrided provision
&-ﬁaﬁﬂumynmwmnmﬂhdanuoOmdncwummumInmunnmnumwwnnwm-mmpp

b

V. Findings and Other Matters

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50 which
implement Section 102(2){C) of the
National Environmental Policy Act of
1968. The Finding of No Significant
Impact is available for public inspection
during regular business hours at the
Office of the Rules Docket Clerk, Office
of the Genera! Counsel, Room 10278,
Department of Housing and Urban
Development, 451 Seventn Street, SW.,
Washington, D.C. 20410,

This rule does not constitute a "major
rule” as that term is defined in Section

Tho reguiation cxproasly makes e idantifed provison ineppicatie 10 M program,
O wNoNe—The CONCOMINGT PIOgrm Nas 00 Provison equivalon] 1o e 0ne identiied 1 the sngie famdy program

1(b) of the Executive Order on Federal
Regulation issued by the President on
February 17, 1981. Analysis of the rule
indicates that it does not: (1) Have an
annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agengcies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, Investment,
productivity, innovation, or on the
ability of United States-based
enterprises lo compet: with foreign-
based enlerprises in dom.stic or export
markq ts.
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Pursuant to the provisions of 5 U.S.C.
805(b) (the Regulatory Flexibility Act),
the Undersigned hereby certifies that
this rule does not have a significant
economic impact on a substantial
number of small entities. This rule
merely expands the types of morigages
eligible for HUD mortgage insurance to
include Growing Equity Mortgages.

This rule is listed at 48 FR 18083 as
item H-85-82 in the Department's
Semiannual Agenda of Regulations,
published on April 25, 1983 (48 FR 18054)
pursuant lo Executive Order 12281 and
the Regulatory Flexibility Act.

The Catalog of Federal Domestic
Assistance program numbers are 14.150
and 14.172,

List of Subjects
24 CFR Part 203

Home improvement loan, Loan
programs: housing and community
development, Mortgage insurance, Solar
energy.

24 CFR Part 234

Condominiums, Mortgage insurance,
Homeownership, Projects, Units,

24 CFR Part 235

Condominiums, Cooperatives, Low-
and moderate-income housing. Mortgage
insurance, Homeownership, Grant.
programs: housing and community
development.

Accordingly, the Department proposes
to amend 24 CFR Parts 203, 234 and 235
as follows:

PART 203—MUTUAL MORTGAGE
INSURANCE AND REHABILITATION

1. In § 203.43c, by revising paragraph
(a) to read as follows:

§203.43¢c Eligibllity of mortgages
involving a dwelling unit in a cooperative
housing development.

(a) The provisions of §§ 203.16a,
203.17, 203.18, 203.18a, 203.18b, 203.23,
203.24, 203.28, 203.37, 203.38, 203.43b,
203.44 and 203.50 of this part shall not
apply to mortgages insured under
Section 203(n) of the National Housing
Act.

2. In § 203.45, by redesignating
paragraph (g) as paragraph (h), by
revising paragraphs (c)(1) and (£}, and by
adding a new paragraph (g), to read as
follows:

§203.45 Eligibliity of graduated payment
morigages.

(c). . »

(1) The limits prescribed by §§203.18,
203.18a, 203.18b and 203.29 or,

(f) Sections 203.21 and 203.44 shall not
apply to this section

(g8) This section shall not apply to a
mortgage which meets the requirements
of §§ 208.18(c), (d). (&) and (f), 203.43,
203.45a, 203.43b, or 203.51.

3. In § 203.48, by redesignating
paragraphs (i), (J) and (k) as paragrephs
(i). (k) and (1), respectively. by revising
paragraphs (d)(1) and (h). and by sdding
a new paragraph (i), to read as -

§ 203,46 Elgiiity of modified gradusted
payment morigages.

(d). L
(1) The limits prescribed in §§ 203.18,

203.18a, 203.18b and 203.29: Provided,
That the appraised value shall not
exceed 110 percent of the median
prototype housing cost limits as
established by the Commissioner for the
market area in which the property is
located, or

(h) Sections 203.21 and 203.44 shall
not apply to this section.

(i) This section shall not apply to a
morigage which meets the requirements
of §§ 203.18(c), (d), (e} and (f), 203.43,
203.43a, 203.43b, 203.47, 203,50 or 203.51.

4. By adding a new § 203.47, to read as
follows:

§203.47 Engibllity of growing equity
mortgages.

A morigage containing provisions for
accelerated amortization corresponding
to anticipated variations in family
income shall be eligible for insurance
under this subpart, subject to
compliance with the additional
requirements of this section.

(a) The mortgage must contain
complete amortization provisions,
satisfactory to the Secretary, requiring
monthly payments by the mortgagor not
in excess of the mortgagor's reasonable
ability to pay, as determined by the
Secretary.

(b) The mortgage must contain a
provision setting forth the payments
required for principal and interest in
each year of the mortgage.

{c) The monthly payments for
principal and interest for the initial year
shall be determined on the basis of a 30-
year level payment amortization
schedule. Subsequent monthly payments
for principal and interest may increase
annually over the life of the mortgage or
for a shorter term, and under such
schedules as may be approved by the

Commissioner, up to five percent above
the payments for principal and interest
for the previous year. Any increase in
the payments shall occur only on the
anniversary date of the beginning of
amortization.

(d) The mortgagee shall fully explain
to the mortgagor the nature of the
obligation undertaken and the
mortgagor shall certify that he or she
fully understands the obligation.

(e} The mortgage amount shall not
exceed the limits prescribed by
§§ 203.18, 203.18a, 203.18b or 203.29.

(f) Sections 203.21 and 203.44 shall no!
apply to this section.

{8) This section shall not apply to a
mortgage which meets the requirements
of §§ 20343, 203.43a, 203.43b or 203.51.

(h) Mortgages complying with the
requirements of this section shall be
insured under this subpart pursuant to
Section 245(a) of the National Housing
Act,

PART 234—CONDOMINIUM
OWNERSHIP MORTGAGE INSURANCE

5. in § 234.75, by redesignating
paragraph (g) as paragraph (h), by
revising paragraph (c)(1), and by adding
& new paragraph (g), to read as follows:

§234.76 Eligibliity of graduated payment
mortgages.

. - - - -

(c) - " s
(1) The limits prescribed in §§ 234.27
and 234.49,

(g) This section shall not apply to &
morigage which meets the requirements
of § 234.27(d).

8. In § 234.76, by redesignating
paragraphs (i), (j) and (k) as paragraphs
(i), (k) and (1), respectively, by revising
paragraph (d)(1), and by adding a new
paragraph (i), to read as follows:

§234.76 Eligibiiity of modified graduated
payment mortgages,

(c) L

(1) The limits prescribed in §§ 234.27
and 234.49: Provided, That the appraised
value shall not exceed 110 percent of the
median prototype housing cost limits as
established by the Commissioner for the
market area in which the property is
located.

(i) This section shall not apply to &
mortgage which meets the requirements
of §§ 234.27(d) and 234.77.

7. By adding a new § 234.77 to read as
follows:




Federal Register / Vol. 48, No. 150 / Wednesday, August 3,

1983 / Proposed Rules 35143

§234.77 Eligibility of growing equity
mortgages.

A morigage containing provisions for
accelerated amortization corresponding
to anticipated variations in family
income shall be eligible for insurance
under this subpart, subject to
complignce with the additional
requirements of this section.

(a) The mortgage must contain
complete amortization provisions
satisfactory to the Secretary, requiring
monthly payments by the mortgagor not
in excess of the mortgagor’s reasonable
ability to pay, as determined by the
Secretary.

{b) The mortgage must contain a
provision setting forth the payments
required for principal and interest in
each year of the morigage.

(¢) The monthly payments for
principal and interest for the initial year
shall be determined on the basis of a 30-
year level payment amortization
schedule. Subsequent monthly payments
for principal and intetest may increase
annually over the life of the mortgage or
for a shorter term, and under such
schedules as may be approved by the
Commissicner, up to five percent above
the payments for principal and interest
for the previous year. Any increase in
the payments shall occur only on the
anniversary date of the beginning of
amortization.

(d) The mortgagee shall fully explain
to the mortgagor the nature of the
obligation undertaken and the
mortgagor shall certify that he or she
fully understands the obligation.

() The mortgage amount shall not
exceed the limits prescribed by § 234.27
or 234 49,

(1) Sections 234.36 and 234.70 shall not
apply to this section.

() Mortgages complying with the
requirements of this section shall be
insured under this subpart pursuant to
Section 245({a) of the National Housing

Act.

PART 235—MORTGAGE INSURANCE
AND ASSISTANCE PAYMENTS FOR
HOME OWNERSHIP AND PROJECT
REHABILITATION

8.In § 235.1, by inserting in the cross-
relerence table, between “203.46
Eligibility of modified graduated
payment mortgages.” and “203.50
Eligibility of rehabilitation loans.”, the
fu‘.lowing:

203.47 Eligibility of growing equity
morigages,
(Sec. 245, National Housing Act, as amended
; 1, 2 US.C. 17152-10); sec. 7(d), Department of

:ousing and Urban Development Act {42

Usc 3535(d))

Dated: July 8, 1983,
Philip Abrams,
Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Do 83-20054 Filed 8-2-83; 845 am]
BILLING CODE 4210-27-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 20

(LR~181-78]

Estale Tax Treatment of Retained
Voting Rights; Proposed Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains a
proposed regulation concerning the
estate lax consequence of a decedent’s
retention of voting rights in lifetime
transfers of stock. Changes to the
applicable tax law were made by the
Tax Reform Act of 1976 and the
Revenue Act of 1878. This proposed
regulation, if adopted, will provide the
public with guidance needed to comply
with those Acts.

DATES: Written comments and requests
for a public hearing must be delivered
by October 3, 1983. This regulation is
proposed to apply to stock transfers
made after June 22, 1976.

ADDRESS: Send comments and requests
for public hearing to; Commissioner of
Internal Revenue, Attention: CC:LR:T,
LR-181-78, Washington, D.C, 20224.

FOR FURTHER INFORMATION CONTACT:
John R. Harman of the Legislation &
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20244, Altention: CC:LR:T, LR-181~
786, 202-566-3287, not a toll-free call.

SUPPLEMENTARY INFORMATION:

Background

This document contains a proposed
estate tax regulation (26 CFR Part 20)
under section 2036(b) of the Internal
Revenue Code of 1954 (Code). The
regulation is proposed to conform the
regulations to the amendment of the
Code made by section 2009(a) of the Tax
Reform Act of 1978 (Pub. L. 94-455, 80
Stat. 1893) and section 702(i) of the
Revenue Act of 1978 (Pub. L, 95-800, 92
Stat, 2031). The regulation, when
adopted, will be issued under the
authority contained in section 7805 of
the Code (B8A Stat 917, 26 U.S.C. 7805).

Byrum Case

Prior to the Tax Reform Act of 1976,
the United States Supreme Court, in U.S,
v. Byrum, 408 U.8S. 125 (1872) held that
the mere retention of the power to vote
stock in a closely held corporation did
not constitute the retention of enjoyment
of transferred property under section
2038 of the Code, Thus, stock in which
the decedent retained voting rights was
not required to be included in the gross
eslale.

The Tax Reform Act of 1976

The Tax Reform Act of 1878 provides
that, pursuant to section 2036 of the
Code, the retention of voting rights in
stock shall be treated as the retention of
the enjoyment of transferred property if
the decendent retained the voting rights
for life, for any period not ascertainable
without reference to the decedent's
death, or for any period which does not
in fact end before the decedent's death.
The capacity in which the decedent can
exercise voting rights is immaterial.
Thus, voting power exercisable as a
trustee is one type of voting right subject
to the rule.

The Revenue Act of 1978

The Revenue Act of 1978 made two
changes to the rule contained in the 1976
Act. First, the rule is limited to the
retention of voting rights in stock of &
controlled corporation. A controlled
corporation is defined as a corporation
in which 20 percent of the voting power
is deemed owned by the decedent,
applying the constructive ownership
rules of section 318. Second, the 1978
Act makes it clear that the rule applies
to direct and indirect transfers. Thus, if
the decedent transfers cash to a trust
and the trust purchases stock in &
controlled corporation from the
decedent (directly or indirectly), the
decedent will be considered to have
made a transfer of the stock. In such a
transaction, if the decedent acquires the
right to vote the stock, he will be treated
as though he retained the right to vote
the stock.

Executive Order 12291 and Regulatory
Flexibility Act

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12201,
Accordingly, a Regulatory Impact
Analysis is not required. The Internal
Revenue Service has concluded that,
although this document is a notice of
proposed rulemaking that solicits public
comment, the regulations proposed
herein are interpretative and the notice
and public procedure requirements of 5
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U.S.C. 553 do not apply. Accordingly, no
Regulatory Flexibility analysis is
required for this rule.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
1o any written comments that are
submitted (preferably seven copies) to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal author of this proposed
regulation is John R. Harman of the
Legislation & Regulation Division of the
Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style,

List of Subjects in 26 CFR Part 20
Estate taxes.

Proposed Amendment to the
Regulations

The proposed amendment to 26 CFR
Part 20 is as follows:

PART 20—[AMENDED]

Paragraph. There is added immediately
after § 20.2036-1 the following new section:

§ 20.2036-2. Special treatment of retained
voting rights.

(8) In general. For purposes of section
2036(a)(1) and § 20.2036-1(a), the
retention of the right to vote (directly or
indirectly) shares of stock of a
controlled corporation is a retention of
the enjoyment of the transferred
property if:

(1) The transfer was made after June
22, 1976,

(2) The corporation was a controlled
corporation al any time after transfer of
that stock; and

(3) The corporation was a controlled
corporation at any time during the three-
year period ending on the decedent's
death.

The rule of this section does not
require inclusion of stock in the gross
estate if the transferred stock has not
voting rights or if the donor has not
retained voting rights in the stock
transferred. Thus, for example,

if a person owning 100 percent of the
voting and nonvoting stock of a
corporation transfers the nonvoting
stock, that person shall not be treated as
having retained the enjoyment of the
property transferred merely because of
voting rights in the stock retained. Stock
carrying voting rights that will vest only
when conditions occur, such as
preferred stock which gains voting rights
only if no dividends are paid, is subject
to this section. However, if the
decedent’s right to vote such stock is
only in a fiduciary capacity (e.g.,
because the decedent is trustee of a
trust to which the stock has been
transferred), such stock is subject to this
section only if, after the transfer by the
decedent, the conditions occur that give
the decedent the right to vote the stock.
Stock that possesses voting rights in
only extraordinary matters, such as
mergers or liquidations shall be subject
to this section unless the decedent’s
retention of voting rights is only in a
fiduciary capacity.

(b) Relinquishment or cessation of
voting rights within three years of
death. In general, the relinquishment or
cessation of retained voting rights shall
be treated as a “transfer of property" for
purposes of section 2035 (transfer within
three years of death) if:

(1) The voting rights were retained in
a transfer made after june 22, 1976: and

(2) The corporation was a controlled
corporation at some point in time
occurring after the transfer, before the
relinquishment or cessation of voting
rights, and within three years of death.

However, to the extent that a
relinquishment of voting rights is in
exchange for voting rights in another
controlled corporation, the
relinquishment shall not be treated as a
“transfer of property" for purposes of
section 2035. See paragraph (¢)(3) of this
section for the treatment of voting rights
in such other corporation.

(c) Meaning of right to vote, For
purposes of this section, the term “right
to vote" means the power to vote,
whether exercisable alone or in
conjunction with other persons. The
capacity in which the decedent can
exercise voting power is immaterial,
Accordingly, a fiduciary power
exercisable as trustee, co-trustee, or as
officer of a corporation is a right to vote
stock within the meaning of this section.
For purposes of section 2038(b)(1) and
§ 20.2036-2(a), the constructive
ownership rules of section 318 shall not
be used to attribute the retention of
voting rights to the decedent. Therefore,
the fact that a relative of the decedent is
trustee of a trust to which the dcedent
has transferred stock shall not in itself
require a finding tha! the decedent

indirectly retained the right to vote that
stock. However, any arrangement to
shift formal voting power away from the
decedent will not be treated for this
purpose as a relinquishment of all voting
rights if, in substance, the decedent ha:
retained voting power. Moreover, voting
power shall be deemed retained in cases
where there is any agreement with the
decedent, express or implied, that the
shareholder, or other holder of the
power to vote stock, either will vote the
stock in a specified manner or will not
vote the stock. If the decedent has the
power to obtain the right to vote, such
as where he may appoint himself as
trustee of a trust holding the stock, the
decedent has retained the right to vote
for purposes of section 2036.

(d) Meaning of controlled
corporation—{1) In general. For
purposes of this section, the term
“controlled corporation' means a
corporation in which the decedent, with
application of the constructive
ownership rules of section 318, is
deemed to own or have a right to vote
stock possessing at least 20 percent of
the total combined voting power of all
classes of stock.

(2) Computations—{i) Total combined
voting power of all classes of stock. For
purposes of this paragraph, the total
combined voting power of all classes of
stock shall include only stock that
currently has voting power. Stock that
may vote only on extraordinary matters,
such as mergers or liguidations, shall be
disregarded. Similarly, treasury stock
and stock that is authorized but
unissued shall be disregarded.

(ii) Decedent's percentage of total
combined voting power. For purposes of
this paragraph, in determining whether
the voting power possessed by the
decedent is a least 20 percent of the
total combined voting power of all
classes of stock, consideration will be
given to all the facts and circumstances
Generally, the percentage of voting
power possessed by a personin a
corporation may be determined by
reference to the power of stock to vole
for the election of directors. Instruments
that do not have voting rights shall be
disregarded. Instruments having no
voting rights but which may be
converted into voting stock shall be
disregarded until such conversion
occurs, Instruments carrying voting
rights that will vest only when
conditions, the occurrence of which is
indeterminate, have been met will be
disregarded until the conditions have
occurred which cause the voting rights
to vest, An example of such an
instrument is preferred stock which
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guins vgting rights only if no dividends
are paid, e

(iif) Example. The following example
illustrates the application of paragraphs
(d)(1) through (d)(2)(ii} of this section.

Example. A corporation has three classes
of stock outstanding. consisting of 40 shares
of class A voting stock, 50 shares of class B
voling stock, and 60 shares of class C
preferred stock which is nonvolting except for
extraordinary matters or unless the
srrearages in dividends exceed a specified
amount. Assume for purposes of this example
that except for extraordinary business
matlers, the voting stock’s only voting power
is the right to vote in the election of directors.
The class A stockholders are entitled to elect
7 of the 10 corporate directors, and the class
B siockholders are entitled to elect the other
3 of the 10 directors. Thus, the class A stock
(45 a class) possesses 70 percent of the total
combined voting power of all classes of
stock, and the class B stock (as a class)
possesses 30 percent of such voting power. At
the time of Fs death, D has voting rights in 8
shares of class A stock directly; and with the
constructive ownership rules of section 318, D
is deemed to have voling rights in 3
edditional shares of class A stock. D has no
interest in the class B stock and owns all 60
shares of the class C stock. Thus, Dis
deemed to possess 21 percent ((9 4 3) shares/
40 shares x 70 percent) of the total combined
voting power of all classes of stock. By
reason of such voling power, the corporation
is 2 controlled corporation within the
meaning of this section.

(e) Direct versus indirect retention of
voting rights—{1) Direct transfers.
Subject to the limitations contained in
paragraph (a) of this section, if the
decedent transfers stock of a controlled
corporation (except in case of a bona
fide sale for adequate and full
consideration in money or money's
worth), the retention of voting rights in
the stock transferred shall require a
portion of the fair market value of the
stock to be included in the gross estate.
For purposes of this paragraph (e)(1).
transfers of stock in éxchange for, in
whole or in part, either property donated
by the decedent or property for which
the d'ecedem supplied the purchase
tonsideration, will not be considered a
buna' fide sale for adequate and full
consideration. The amount included in
the gross estate under this paragraph
(¢}(1) shall be an amount, not less than
zero, equal to the fair market value at
death of the stock transferred less the
vilue of any consideration the decedent
received in exchange.

12[ Indirect transfer. Section 2036
applies to indirect as well as direct
transfers. The acquisition of voting
rights in stock acquired through the
exercise of other instruments transferred
by the decedent (such as through the
exercise of warrants or options, or the
tonversion rights on convertible

nonvoting stock or indebtedness) shall
cause the stock to be treated as
acquired with consideration furnished
by the decedent and an indirect transfer
by the decedent. If a third party makes a
transfer to the trust and the
consideration for the transfer was
furnished by the decedent, the transfer
by the third party to the trust wiil be
treated as a transfer by the decedent to
the trust. In addition, if the decedent
makes a transfer by gift to a trust, and
the trust subsequently acquires stock in
which the decedent has voting rights,
then for purposes of section 2036(a), the
transaction will be treated as an indirect
transfer of stock by the decedent
(irrespective of whether the acquisition
of the stock can be traced to the gift].
The amount included in the gross estate
in such a case is equal to the fair market
value at death of the portion of the stock
acquired with funds provided by the
decedent. In the case of a purchase of
stock from a third party by a trust, the
stock shall be treated as purchased with
funds provided by the decedent to the
extent there are funds in the trust
treated as provided by the decedent. For
this purpose, the portion of the funds in
the trust treated as provided by the
decedent shall be determined after each
addition to the trust and is equal to a

" fraction. The numerator of the fraction is
+ the sum of—

(i) The total value of the trust
immediately prior to the latest addition
multiplied by the fraction of such value
treated as provided by the decedent
because of prior additions, and

(ii) The amount of the latest addition
to the extent provided by the decedent.

The denominator of the fraction is the
total value of the trust immediately after
the latest addition.

(3) Exchange of voting rights. For
purposes of this section, if a decedent is
deemed to have retained the right to
vote shares of stock of a controlled
corporation in a transfer occurring after
June 22, 1976, the subsequent
relinquishment of those voting rights in
exchange for voting rights in other stock
of a controlled corporation, shall be
treated as a retention of voting rights in
such other stock. Furthermore, for :
purposes of section 2036(a), such other
stock shall be treated as property
transferred by the decedent. For
example, if a person transfers stock in
ABC Corporation (a controlled
corporation) after June 22, 1976, lo a
trust for which that person is a trustee—
thus retaining voting rights in a fiduciary
capacity—and the trust later sells the
ABC Corporation stock, using the
proceeds to purchase stock in XYZ

Corporation (a controlled corporation),
that person will be treated as having
retained the right to vote the shares of
XYZ Corporation. In such a transaction,
the shares of XYZ Corporation shall be
treated as transferred by that person. If
the stock in XYZ Corporation is
acquired directly from the decedent, the
amount included in the gross estate
shall be determined under paragraph
(e)(1) of this section. If the stock in XYZ
Corporation is acquired from someone
other than the-decedent, the amount
included in the decedent’s gross estate
shall be determined under paragraph
{e)(2) of this section.

(4) Examples. The following examples
illustrate the application of section 2043
and paragraphs (e)(1) and (e){2) of this
section.

Example (1). During 1977, D transferred by
gift $100.000 cash to a trust. During 1979, D
transferred to the trust 1000 shares of ABC
Corporation voting stock worth $100,000. The
1679 transfer was in exchange for $50.000
cash and D retained voting rights in all the
stock transferred. Assume that at some time
after the stock transfer, ABC Corporation is &
controlled corporation within the meaning of
this section. D dies during 1981, at which time
the stock is worth $150,000. As a result of the
stock transfer, the amount included in D's
gross estate under section 2036 is $100,000,
computed as follows:

Far market value of if ot death $150,000
Loss d by 0. - 50,000
Amount included in O's gross estate ... 100,000

Example (2). The facts are the same as in
example {1) except that the 1970 transfer to
the trust {1000 shares of ABC Corporation)
was (n exchange for §100,000 cash. As a
result of the stock transfer, the amount
included in IV's gross estate under section
2038 is $50,000, computed as follows:

Fair market value of at doath. $150,000
Less 100,000
Amount inchuded in D's gross estale ... 50,000

The 1979 transfer is not considered a bona
fide sale for adequate and full consideration
in money or money's worth since 2 provided
the consideration by virtue of his 1977
transfer to the trust.

Example {3). During 1979, D transferred by
gift 1000 shares of ABC Corporation voting
stock worth $100,000 to his wife W. During
1980, W made & gift of the same stock to a
trust. Assume that D becomes trustee of the
trust and hense acquires the right to vote the
stock in that capacity. Assume further that, at
some time after s transfer, ABC
Corporation is & controlled corporation
within the meaning of this section. D dies
during 1981, al which time the stock is worth
$150,000. The full $150,000 is included in D's
gross estate under section 2036.

Example {4). During 1979, D transferred by
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gift $80,000 to a trust that already had $90.000
of funds, all of which is attributable to
contributions by persons other than 0. During
1980, the trust purchased at full fair market
value 1000 shares of ABC Corporation voting
stock worth $100,000, at which time, because
of appreciation, the value of the trust was
$210,000. Assume that D aquires the right to
volte the stock as trustee of the trust and that
at some time after the stock purchase, ABC
Corparation is a controlled corporation
within the meaning of this section. D dies
during 1981, at which time the stock is worth
$150,000. Pursuant to paragraph (e)(2) of this
section, at the time of the stock purchase,
$105,000 {50 percent of $210,000) of funds in
the trust were funds supplied by D, $100,000
of which are treated as used to purchase the
stock. Accordingly, the amount included in
s gross estate under section 2036, $150,000,
is the value at death of the portion of the
stock acquired with funds provided by D.
Roscoe L. Egger, Jr.,

Commissioner of Internal Revenue.

{FR Doc. B3-21082 Filed B-2-8% 45 am]

BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 935

Public Hearing on

Modifications to the Ohio Permanent
Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; notice of hearing,

SUMMARY: OSM is announcing that a
public hearing will be held on the
substantive adequacy of program
amendments submitted by Ohio as
amendments to the State's permanent
regulatory program (hereinafier referred
to as the Ohio Program) under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The amendments
are proposed changes to the Ohio
regulations which would revise
permitting and subsidence control
requirements for underground coal mine
operators, This notice announces the
public hearing but does not alter the
time and location at which the Ohio
program and proposed amendments are
available for public inspection or the
comment period during which interested
persons may submit written comments
on the proposed program amendments.
DATE: The public hearing will be held on
August 11, 1983, at 8:00 a.m. Written
comments from the public must be
received by 4:30 p.m., August 12, 1983, to
be considered in the decision on
whether the proposed amendments
should be approved,

ADDRESSES: The hearing will be heid in
Room 220, Old Federa! Building, 85
Marconi Boulevard, Columbus, Ohio
43215. Written comments and requests
to speak at the hearing should be
mailed, hand-delivered or telephoned,
as appropriate, to: Ms. Nina Rose
Hatfield, Field office Director, Columbus
Field office, Office of Surface Mining,
Room 202, 2242 South Hamilton Road,
Columbus, Ohio 43227; Telephone: (614)
B866-0578.

FOR FURTHER INFORMATION CONTACT:
Ms. Nina Rose Hatfield, Field Office
Director, Columbus Field Office, Office
of Surface Mining, Room 202, 2242 South
Hamilton Road, Columbus, Ohio 43227;
Telephone: (614) 866-0578.
SUPPLEMENTARY INFORMATION: On July
13, 1983, notice of opportunity to request
a public hearing on proposed
amendments to the Ohio program was
published in the Federal Register (48 FR
32031). The notice stated that a public
hearing on the proposed amendments
would be held only if requested. Several
persons directed requests for a hearing
to Ms. Hatfield and she scheduled the
public hearing,

The hearing will be transcribed. Filing
of & written statement at the time of the
hearing is requested and would greatly
assist the transcriber. The public
hearing will continue until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment and wish to
do so will be heard following those
scheduled. The hearing will end after all
persons scheduled to comment and
persons present in the audience who
wish to comment have been heard.
Persons wishing to be included on the
list of scheduled speakers should
contact Ms. Hatfield at the adress listed
above under "ADDRESSES" by the
close of business on Wednesday, August
10, 1983.

As noted above, this notice does not
alter the time or location at which the
Ohio program and proposed
amendments are available for public
inspection, or the comment period
during which interested persons may
submit written comments on the
proposed program amendments. Written
comments must be received by 4:30 p.m.,,
August 12, 1983 to be considered in the
Director's decision on whether to
approve or disapprove the amendments.

Dated: July 28, 1983,
William B, Schmidt,

Assistant Director, Program Operations and
Inspection.

|FR Doc. #3-21001 Filed 5-2-83; 845 am)
BAHLLING CODE 4310-05-M

VETERANS ADMINISTRATION
DEPARTMENT OF DEFENSE

38 CFR Part 21

Post-Vietnam Era Veterans’
Educational Assistance Program;
Programs of Education

AGENCY: Veterans Administration and
Department of Defense.

ACTION: Propased Regulation.

SUMMARY: This proposed regulation
states which paragraphs of 38 CFR
21.4230 do not apply to programs of
education pursued under the Post-
Vietnam Era Veterans' Educational
Assistance Program (VEAP). This
proposal will eliminate any confusion
that may exist in this area.

PATE: Comments must be received on or
before September 1, 1983. It is proposed
to make this regulation effective the
date of final approval.

ADDRESS: Send written comments to the
Administrator of Veterans' Affairs
(271A), Veterans Administration 810
Vermont Avenue, NW., Washington, DC
20420. All written comments received
will be available for public inspection al
this address only between the hours of 8
a.m. and 4:30 p.m. Monday through
Friday (excep! holidays) until September
12, 1983. Anyone visiting Veterans
Administration Central Office in
Washington, DC for the purpose of
inspecting any of these comments will
be received by the Central Office
Veterans Services Unit in room 132.
Visitors to VA field stations will be
informed that the records are available
for inspection only in Central Office and
will be furnished the address and room
number.

FOR FURTHER INFORMATION CONTACT:
June C. Schaeffer (225), Assistant
Director for Palicy and Program
Administration, Education Service,
Department of Veterans Benefits,
Velerans Administration, Washington,
DC 20420 (202) 389-2092.
SUPPLEMENTARY INFORMATION: Section
21.5230, Title 38, Code of Federal
Regulations is amended to state
correctly which paragraphs of 38 CFR
21.4230 do not apply to programs of
education under 38 U.S,C. chapter 32.
The Veterans Administration and ‘lhe
Department of Defense have determined
that this proposed regulation is not a
major rule as that term is defined by
Executive Order 12291, Federal
Regulation. The annual effect on the
economy will be less than $100 million.
The proposal will not result in any
major increases in costs or prices for
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anyone. It will have no significant
adverse effects on competition,
employment, investment, productivity
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterpriges in
domestic or export markets.

The Administrator of Veteran's
Affairs and the Secretary of Defense
hereby certify that this proposed
regulation, if promulgated, will not have
n significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 801-612.
Pursuant to 5 U.S.C. 805(b), this
proposed regulation, therefore, is
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 803 and 604.

This certification can be made
because this proposed regulation
contains a technical change which does
not affect basic Veterans
Administration policy. It will have no
significant economic impact on small
entities, i.e., small businesses, small
private and nonprofit organizations and
small governmental jurisdictions,

The Catalog of Federal Domestic
Assislance number for the program
affected by this proposed regulation is
64.120,

List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant
programs—education, Loan programs—
education, Reporting requirements,
Schools, Veterans, Veterans
Administration, Vocational education,
Vocational rehabilitation.

Approved: june 10, 1083.

By direction of the Administrator;

Everstt Alvarez, Jr.,
Daputy Administrator.
Approved: July 13, 1883,
R. Dean Tice, LTG USA
Deputy Assistant Secretary of Defense.

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Itis proposed to amend 38 CFR Part
21 as set forth below: Section 21,5230 is
revised to read as follow:

§21.5230 Programs of education.

In the administration of benefits
P'h_x_vable under chapter 32, title 38,
United States Code, the Veterans
Administration will apply § 21.4230—

Requirements (except paragraphs (d) (2).

(e) and (f) of this section) in the same
manner as it is applied in the .
¢dministration of Chapters 34 and 36.
(38 U.S.C. 1641)

[F¥ Doc. 53-21000 Filed 5-3-&5 %S am)
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 228
[OW-FRL-2400-6]

Ocean Dumping; Proposed
Designation of Site

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule,

SUMMARY: EPA today proposes to
designate the existing dredged material
(Mud) disposal site located in the New
York Bight as an EPA approved ocean
dumping site for the dumping of dredged
material. This action is necessary to
provide an ocean dumping site for the
current and future disposal of this
material. EPA also solicits comments on
contaminant inputs, navigation hazards,
and dredged material permitting policy
and announces the scheduling of two
public hearings.

DATES: Comments must be received on

or before September 19, 1983. The public

hearings will be held on August 23, 1983,

in West Long Branch, New Jersey, and

on August 25, 1983, in New York City.

ADDRESSES: Send comments to: Mr. T.

A, Wastler, Chief, Marine Protection

Branch (WH-585), EPA, Washington, DC

20460.

The Environmental Impact Statement
(EIS) is available for public inspection at
the following locations:

EPA Public Information Reference Unit
(PIRU), Room 2404 (rear), 401 M Street
Southwest, Washington, DC

EPA Region Il Library, Room 1002, 26
Federal Pleza, New York, New York

EPA Region 11 Library, Woodbridge
Avenue, GSA Raritan Depot, Edison,
New}ersey

NOAA/OAD Northeast Office, Old
Biology Building, State University of
New York, Stony Brook, New York
The locations for the public hearings

are as follows:

August 23: Lecture Hall E-1, Edison
Science Hall, Monmouth College,
Cedar and Norwood Avenues, West
Long Branch, New Jersey

August 25; College Hall, Saint George
Campus, College of Staten Island, 130
Stuyvesant Place, Staten Island, New
York

FOR FURTHER INFORMATION CONTACT:

Mr. T. A. Wastler, 202/755-0356.

SUPPLEMENTARY INFORMATION: Seclion

102{c) of the Marine Protection,

Research, and Sanctuaries Act of 1972,

as amended, 33 U.S.C. 1401 et seq.

(hereafter “the Act”), gives the

Administrator of EPA the authority to

designate sites where ocean dumping

may be permitted. On September 19,
1980, the Administrator delegated the

* authority to designate ocean dumpin

sites to the Assistant Administrator for
Water and Waste Management, now the
Assistant Administrator for Water. This
proposed site designation is being made
pursuant to that authority.

The EPA Ocean Dumping Regulations
(40 CFR Chapter I. Subchapter H,

§ 228.4) state that ocean dumping sites
will be designated by publication in this
Part 228. A list of “Approved Interim
and Final Ocean Dumping Sites" was
published on January 11, 1977 (42 FR
2461 et seq.) and was last extended on
February 7, 1983 (48 FR 5557 el seq.).
That list established this site as an
interim site.

The purpose of this notice is to
provide the public with an opportunity
to comment! on the proposed final
designation, as an EPA Approved Ocean
Dumping Site, of a site in the New York
Bight for the continuing disposal of
dredged material.

The location of the site is
approximately 5.3 nautical miles east of
Highlands, New Jersey, and 9.6 nautical
miles south of Rockaway, Long Island,
positioned approximately in a rectangle
with coordinates as follows:
40°23'48"N., 73"51'28'"'W ;
40°21'48"N., 73°50'00"W.;
40°21'48"N., 73°51'28"W.;
40°23'48"N., 73"50'00"'W.

The site occupies an area of
approximately 2.2 square nautical miles.
Water depths within this area range
from 15.8 to 28.8 meters. Disposal
operations at the site began in 1914.
Other ocean sites closer to the New
York Harbor were used between 1888
and 1914,

Section 102(c) of the National
Environmental Policy Act of 1869, 42
U.S.C. 4321 et seq. ("NEPA"), requires
that Federal agencies prepare an EIS on
proposals for legislation and other major
Federal actions significantly affecting
the quality of the human environment.
The object of NEPA is to build into the
Agency decision-making process careful
consideration of all environmental
aspects of proposed actions. While
NEPA does not apply to EPA activities
of this type, EPA has voluntarily
committed to prepare EIS's in
connection with ocean dumping site
designations such as this. 39 FR 16186.

EPA has prepared a draft and final
EIS entitled “Environmental Impact
Statement (EIS) For New York Dredged
Material Disposal Site Designation."” On
February 18, 1982, a notice of
availability of the draft EIS for public
review and comment was published in
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the Federal Register (47 FR 7488). The
public comment period on this draft EIS
closed April 5, 1982. On September 3,
1982, a notice of availability of the final
EIS for public review and comment was
published in the Federal Register (47 FR
38943). The public comment period on
the final EIS closed October 5, 1962.
This EIS evaluated ocean allemnatives
to the continued use of the New York
Bight dredged material (Mud) disposal
site. These altematives include no
action and sites on and off the
Continental Shelf. Three sites on the
Shelf were evaluated in detail: The
proposed site, the Christiaensen Basin
site, and the Outer Apex site. The latter
sile was proposed by the New Jersey
Department of Environmental Proteciion
but was determined to be the least
preferred of these three sites because it
is outside the present shellfish closure
zone {an area in which shellfishing is
prohibited by the Food and Drug
Administration), so an additional area
would be affected if dumping wete to
occur there. The Christiaensen Basin
site is presently impacted by sewage
sludge dumping at a nearby site. Thus,
monitoring of impacts due only to
dredged material dumping would be
extremely difficult. Therefore, the
Christiaensen Basin site was rejected in
preference to the existing site.

The proposed site (Mud] has several
advantages. It has been used
historically, so the disposal would
continue to occur within the range of
influence of previous dumping. It is
within the influence of the Hudson-
Raritan plume and within the existing
shellfish closure area. De-designation of
the site would not result in reopening
this area to shellfishing because of
bacterial inputs to the area from the
Hudson plume. Disposal at the site
would be relatively economical because
it is close ‘o shore and navigational
considerations do not preclude its use.
Maonitoring studies to date have not
shown that continued use of the site is a
threat to public health or water quality.
It can reasonably continue to be used
provided that it is closely monitored.
The major disadvantage of the site is
that accumulation of dredged material
from previous dumping precludes use of
the northwestern quadrant of the site.
Another disadvantage is that the site is
adjacent to a recreational fishing
ground. For 8 more complete discussion
of the ocean dumping site selection
criteria considered, interested persons
are referred to pages 2-18 through 2-31
of the final EIS.

The final EIS includes the Agency's
assessment of the comments received

during the comment period on the draft
EIS, Comments correcting facts
presented in the draft EIS were
incorporated in the text and the changes
noted in the final EIS. Specific
comments which could not be
appropriately treated as text changes
were responded to peint by point in
Appendix E of the final EIS.

Based on the information repaorted in
the EIS, EPA proposes to designate the
existing (Mud) site for continuing use for
the ocean disposal of dredged material
from the Port of New York and New
Jersey where the applicant has
demonstrated compliance with EPA's
ocean dumping criteria. The EIS is
available for inspection at the addresses
given above.

At curreni rates of disposal, the
capacity of the site is likely to reach its
limit in approximately ten years and
become a hazard to navigation. Because
of this BEPA proposes to restrict its
period of use to ten years. During this
time EPA and the U.S. Army Corps of
Engineers plan to evaluate alternative
sites faor possible future use.

In addition to restricting the period of
use of the site to ten years, dumping
within the northwest corner of the site
will be limited to specific projects such
as research or capping. This limitation
has been imposed since past dumping
has caused shoaling in this area of the
site which is hazardous to deep-draft
navigation.

While a large contaminant input to the
Bight Apex is associated with the
dumping of dredged material, a
significant fraction of this contaminant
load is sequestered in the mound built
up at the dump site over the years.
Therefare, many of the cantaminants are
not readily available to marine
organisms.

EPA's permitting policy with regard to
dredged material dumping at the Mud
site is to insure no further degradation.
The Agency is working with the Corpa
to develop a comprehensive plan to
manage the disposal of materials—
including contaminated materials—
dredged from channels and berths in the
Port of New York and New Jersey. The
future implementation of alternate
disposal or mitigation [e.g., capping)
technology is expected to improve the
environmental quality at and near the
dump site,

While the Mud site is located in the
heavily trafficked entrance to New York
Harbor and within the precautionary
zone established by the Coast Guard,
EPA is not aware of any serious
concerns over potential hazards to
navigation associated with dredged

material dumping vessel traffic at the
site. In normal operations, dredged
material dumping aclivities are
completed as rapidly as possible.
Recognizing the considerable concern
by port interests who need a disposal
site and environmental groups who are
concerned over impacts on resort and
fisheries industries, EPA today solicits
written comments on contaminant
loading, potential for navigational
problems, and dredged material
permitting policy. Since EPA has
received requests for public hearings on
continued use of the Mud site, two
hearings are scheduled as follows:

August 23, 1983, Menmouth College

There will be 8 morning session from
9 a.m. to 12 noon. If all those wishing to
make statements cannot be
accommodated during the maorning
session, an afternoon session will be
held starting at 2 p.m. An evening
session is scheduled to begin at 7 p.m

August 25, 1983, College of Staten Island

There will be a morning session from
9 a.m. to 12 noon. If all those wishing to
make statements cannot be
accommodated during the morning
session, an afternoon session will be
held starting at 2 p.m. An evening
session is scheduled to begin at 7 p.m.

The designation of the existing New
York Bight dredged material (Mud)
disposal site as an EPA Approved
Ocean Dumping Site is being published
as proposed rulemaking. Management
authority of this site will be delegated to
the Regional Administrator of EPA
Region II. Interested persons may
participate in this proposed rulemaking
by submitting written comments within
45 days of the date of this publication to
the address given above.

It should be emphasized that, if an
ocean dumping site is designated, such &
site designation does not constitute or
imply EPA's approval of a Corps permi!
for the actual disposal of materials a!
sea. It would remain the responsibility
of each applicant to demonstrate
compliance with EPA' s ocean dumping
criteria in order to receive a Corps
permit under the Ocean Dumping Act.

Under the Regulatory Flexibility Act.
EPA is required to perform a Regulatory
Flexibility Analysis for all rules which
may have a significant impact on 2
substantial number of small entities.
EPA has determined that this proposed
action will not have a significant impac!
on small entities since the site
designation will only have the effect of
providing a disposal option for dredged
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material. Consequently, this proposal
does not necessitate preparation of a
Regulatory Flexibility Analysis.

UnderExecutive Order 12291, EPA
must judge whether a regulation is
"major' and therefore subject to the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the economy of $100
million or more or cause any of the other
effects which would result in its being
classified by the Executive Order as &
“major" rule. Consequently, this
proposed rule does not necessitate
preparation of a8 Regulatory Impact
Analysis,

This proposed rule was submitted to
the Office of Management and Budget
for review as required by Executive
Order 12291.

List of Subjects in 40 CFR Part 228.

Water pollution control.

Authority: 33 U.S.C. Sections 1412 and 1418.
Dated: July 25, 1983,

Rebecca W. Hanmer,

Acting Assistant Administrotor for Water

PART 228~—[AMENDED)

In consideration of the foregoing,
Subchapter H of Chapter I of Title 40 is
proposed to be amended by removing
end reserving paragraph (a)(1)(i)(B). the
New Yok Mud Dump site, of § 228.12
and adding § 228.12(b), a new
subparagraph (18), an ocean dumping
site for Region 11 to read as follows:

£222.12 Delegation of management
authority for interim ocean dumping sites.

“)P ..
(18] Dredged Malerial (Mud) Site—

Region IL

Location: 40d 23" 48N, 73d 51° 28"W: 40d 21’
48"N, 734 50° 00"'W; 40d 21” 48"N, 73d 51’

28"W; 49d 23' 48N, 73d 50' 00" W.

Size: 2.2 square nautical miles.

Uepibh: Ranges from 15.840 28.8 meters.

Primary Use: Dredged material

Period of Use: Until December 31, 1992,

Hestriction: Disposal shall be limited to
dredged material from the Port of New
York and New Jersey. Dumping within the
urea described by the following
coordinates shall be limited to projects
determined by the Corps and EPA to
demonstrate a specific need, such as
research or final capping.

#0d 23° 48”N, 73d 51’ 28"W: 40d 23° 23"N, 73d
51" 268"W; 40d23° 23N, 73d 51° 06"'W; 40d
23" 48"N, 73d 51’ 06"W,

[¥& Doc 63-20842 Filed #-2-83. A48 um)
BLUING COOE 8560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[PR Docket No. 83-737; FCC 83-329]

Role of Non-Federal Government
Frequency Coordinating Committees
in tha Private Land Mobille Radio
Services Frequency Assignment
Process; Inquiry To Develop Record

AGENCY: Federal Communications
Commission.

ACTION: Notice of inquiry.

SUMMARY: This Natice of Inquiry
responds to the congressional
recommendations contained in the
Communications Amendments Act of
1982 Conference Report. Since the
Commission could not determine from
the record at hand whether or not to
expand the role of frequency
coordinating committees and, if it did, to
what extent, it is issuing this Notice of
Inquiry to elicit more information on the
subject.

DATES: Comments are due by November
30, 1983 and replies by December 30,
1983.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Eugene Thomson or Herb Zeiler, Private
Radio Radio Bureau [202) 634-2443.

List of Subjects in 47 CFR Part 80
Private land mobile radio services.
Notice of Inquiry

In the matter of frequency coordination in
the Private Land Mobile Radio Services: PR
Docket No, 83-737,

Adopted: July 14, 1983,

Released: July 25, 1883,

By the Commission.

By this notice the Commission is
commencing a proceeding to evaluate its
frequency coordination processes and
procedures in anticipation of proposing
revised rules where appropriate.’

1. Prior to 1958 the Commission’s
Rules governing the private land mobile
radio services contained few provisions
designating specific procedures for
frequency coordination. They did,
however, recite the over-riding policy
that these frequencies where available
only on a shared basis, and that
applicants and licensees were expected
to cooperate in their selection and use.?

47 CFR 00.175. which contains the present
frequency coordination requirements, is set forth ut
Appandix A.

N7 CFR 90.173.

To assist in carrying out this
requirement, interested parties, over the
years, formed committees which
maintained records of frequency usage.
Through the licensing data gathered in
this fashion, these committees were able
to make recommendations designed to
minimize interference potentials at the
local level between proposed stations
and those previously authorized. These
advisory commitiees were generally
representatives of the entities vsing their
services so that individual applicants
had the assurance that, in selecting a
frequency for the applicant’s uge, the
judgement of the committee involved
would be both knowledgeable and
impartial.

2. This system worked quite well at a
time when “"block allocations" were
made, and produced, from the
Commission's prespective, substantial
advantages in spectrum management.
Accordingly, in 1958, the Commission
amended its rules to include definite and
detailed procedures with respect to
effecting coordination in the selection of
frequencies and also an alternative
procedure whereby the applicant could
work through a representative advisory
committee and secure a frequency
recommendation for submission to the
Commission.”

3. It was typical that these committees
provided their services on a no-fee basis
for members and non-members alike.
However, in 1968 the Special Industrial
Radio Service Association, Inc.,
(SIRSA), the coordinator for the Special
Industrial Radio Service, requested a
ruling as to whether or not any of the
rules, regulations, aor policies of the
Federal Communications Commission
prevented charging non-members & fee
for coordinating their proposed use. In
its request, it pointed out, inter alia, that
it was handling more than 4,000 requests
for coordination annually; that all such
requests were being processed free of
charge with members underwriting
through dues the costs for themselves as
well as non-members; and that the
increased volume and complexity of the
work required it to obtain financial
assistance through some kind of fee
system. After reviewing the facts, the
Commission concluded that the matter
appeared to be one for the coordinator's

judgment, not one appropriate for
Commission directive.* SIRSA, in

3In the Matter of Amendment of Port 11, Rules
Governing the Industrial Radio Services, To Delete,
Modify and Creote Services and to Effect Chonges
in the Aveilobility of Frequencies. First Report and
Order, Docket No. 11991, FCC 58-602. 23 FR 4784
{June 24, 1958). (17 RR 1560, {1058)).

* Frequency Coordination i the Industrial Radio
Services, 18 FCC 2d 286, 302 {1909).
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response, commenced charging a fee on ~

February 1, 1968.

4. The authority of a coordinator to
charge such fee was challenged by
Levitt and Sons, Inc: who sought rule
making 1o modify the frequency
coordinstion process, In support Levitt
contended that SIRSA was “exploting
its coordination function to gain dues-
paying members.”® Levitt argued that
SIRSA used its position as frequency
coordinator for the Special Industrial
Readio Service "as a tool to enhance its
private interests” because applicants
and licensees had no alternative to the
coordination service. Field studies,
Levitt maintained, were seldom
conducted because of the difficulty
entailed and the uncertainty of the
results. Levitt further pointed out that
applicants and licensees choose to
coordinate their requests with frequency
advisory committees because it was
“simpler, cheaper and just as effective.”
As relief, Levitt sought the elimination
of the field study requirement and
instead requested that applicants
essentially be premitted to state “that
the frequency selected will result in the
least amount of interference to existing
stations,” Other allernatives suggested
by Levitt were that the Commission: (1)
direct SIRSA to discontinue the practice
of charging non-members coordination
fees or (2) “open up the frequency
coordination function for competitive
bidding"” to "anyone who may be willing
todo the job" * * *."

5. The Commission rejected Levitt's
petition for rulemaking on a variety of
grounds, including the following: (1)
Thalt there were alternatives to use of
the frequency coordinating committee;
(2} that the recommendation of the
committee was only that, and not
binding on the applicant or the
Commission; and (3) that the charging of
a fee o non-members was not
discriminatory and there was no sound
basis for causing SIRSA to abandon the
practice since the alternative was to
compel SIRSA's membership to
underwrite the costs of the ceordination
service for non-SIRSA members,

6. The general principles on the
subject of frequency coordinating
committees enuncisted by the
Commission in 1969 in thal proceeding
were:

(1) That the frequency advisory
committees must be representative of all
eligibles in the radio service concerned
in the area the committee purports to
serve;

{2) That the recommendation is
advisory, and not binding on either the
applicant or the Commission;

‘d

(3) That the Commission had the
power to remedy the situation should
there be discrimination or misuse of
functions by the coordinating
committees;

(4) That there was no bar to
alternative frequency coordinating
committees;

(5) That any fee charged may only
represent the cost of providing the
service,

(8) That there can be no
discrimination between members and
non-members in the provision of service;
and

{7) That all requests for coordination
mus! be honored.*

7. Generally, these principles have
governed the functions of all frequency
coordinating committees from 1968 to
the present. In 1882, however, the
Congress amended the Communications
Act. Among other things, it ratified that
the Commission had the authority to
utilize assistance furnished by advisory
coordinating committees. 47 U.S.C.
332(b)(1). It also recognized the “value
of the assistance"” provided to the
Commission by these committees.
Specifically, the Conference Report
pointed out that:

“The frequency coordinating committees
not only provide for more efficient use of the
congested land mobile spectrum, but also
enuble all users large and small, to obtain the
coordination necessary to place their stations
on the air. Without such frequency
coordinating activity some of these
spplicants would not be able to afiord the
engineering raquired in the application
process. Thus, by essentislly equalizing the
frequency selection process for all applicunts,
the applicants are placed on a competitive
parity, with no one applicant operating on &
betler or more commercially advantageous
frequency than his or her competitor * * *.

To further promote fairness in frequency
nllocation, the Conferees encourage the
Commission to recognize those frequency
coordinating committees for any given
service which are most representative of the
users of that service. The Conferees also
encourage the Commission to develop rules
or procedures for monitoring the performance
of coordinating committees.” H.R. Rep. No.
97-765, 97 Cong., 2d Sess. 53 (1982},

8. 1t is in response (o this
Congressional action that we are
commencing this inquiry to evaluate
and, if necessary, update our policies
governing the operations of coordinating
committees.

9. We ask for comments on the
following:

(1) Functions of frequency ~
coordinating committees. Frequency
coordinating committees currently
recommend frequencies they believe

* See generally, Frequency Coordination in the
Industrial Radio Services supro a1 305-306.

“will.result in the least amount of
interference to sll existing stations
operating in the particular area.”™ They
cannot decline to coordinate eligible
applications, They must also respond to
interservice frequency sharing requests *
It appears that these two functions mus!
continue under any scheme of
coordination. There may be other
functions, such as after post-licensing
conflict resolution, which shauld also be
the formal responsibility of the
coordinators.

(2) Authority of frequency
coordination committees, Currently,
committees recommend frequency
assignments but we retain the final
decision authority. In some situations,
committees have asked for Commission
guidance as to the preferred assignment
methodology while in others, they have
develaped their methodology
independently. We could extend the
coordinators’ authority to encompass
authority to require changes in the
proposed parameters of the system as &
precondition for grant. At the other
extreme, the Commission could develop
a mode! or computer program, by which
the coordinators would cnly administer
the selection process, not determine or
influence it. Or we could require the
coordinatars to develop an assignment
algorithm but submit it to us for review
and approval.

(3) Exclusive or multiple fregency
coordinating committees. Presently
there is only one committee in any land
mobile service in any area. We mus!
provide a great deal of information to
coordinators and the paper reproduction
and distribution (of license grants and
field studies, for example) is
voluminous. In addition, licensing
actions must sometimes await advice
from a coordinator and we have been
concerned about undue delay if many
coordinators were involved in a radio
service.” However, in the private
microwave services there are & number

- of frequency coordinators. The existence

of multiple coordinators might allow
competitive processes to regulate to
some extent their performance, whereas
exclusive coordinator designation may

' Section 90.175 of the Rulns. 5

* In the Report and Order, Docket No. B1-110, FCU
62-280 (1962), we established rules governing
Interservice frequency sharing, Comments on
whaether this authority should be delegated 10
coordinating committees, or whather the
Commission should set specific guidelines, would
be useful

* In u Notice of Inquiry, in Docket 83-483. 40 FR
23667 (1953) the Commisaion is considering the issve
of public remote access to the Commission’s
electronically filed dats. This could alter the
administrutive impact of our dealings with
coordinstors,
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require more detailed selection and
oversight processes by the Commission.

(4) Oversight of frequency
coordinating committees. Currently, the
critical requirement of frequency
coordinating committees is that they be
representative of all the users. We could
oversee committees by imposing pre-
recognition requirements, such as
representativeness, data processing
capabilities, compatibility with FCC
data system etc. We could alternatively
or additionally oversee coordinators on
the basis of performance, i.e., quality
:nd timeliness of recommendations.
Suggested performance standards would
be useful. There is also the issue as to
whether we should regulate the fees
charged by coordinators or impose
resiraints on profitability or use of
profits.

(5) Field studies. The standards for
what constitutes a “field study” have
been vague. According to the rules, a
field study report should indicate the
degree of probable interference to all
existing co-channel stations within a set
distance along with a statement that all
the co-channel stations within the
prescribed distance have been notified
of the application. The quality of field
studies varies widely; some appear to be
vitually arbitrary frequency choices. In
addition, the notification requirements
are sometimes ignored or abused. We
could ban field studies altogether,
insisting that applicants utilize
frequency coordinators. If we retain
ficld studies, we wish to set standards
for this which will insure that they are a
quality approach to frequency selection.
not an arbitrary one aimed only at
avoiding & coordination fee and then
wasting a spectrum efficient selection
process. We also invite comments on
whether uniform standards for field -
studies and coordinating requirements
would be feasible.

10. In addition to the matters that
f:j.w; been specifically addressed in this
. otice, any other comments related to
irequency coordination matters which
have not been addressed by questions
herein are welcome.

11. Accordingly, the Commission
¢dopts this Notice of Inquiry, under the
authority contained in Sections 4(i).
303(r), and and 403 of the
Communications Act of 1934, as
«:munded. 47 U.S.C. 154(i), 303(r) and
303. Pursuant to the procedures set out
§ 1415 of the Commission's Rules, 47
CFR 1.415, interested persons may file
tomments on or hefore November 30,
1983 and reply comments on or before
December 30, 1983, All relevant and
limely comments will be considered by
the Commission before final action is
taken in this proceeding. In reaching its

decision, the Commission may take into
consideration information and ideas not
contained in the comments, provided
that such information or a writing
indicating the nature and source of such
information is placed in the public file
and the fact of the Commission’s
reliance on such information is noted in
the Report and Order.

12. In accordance with the provisions
of § 1.419 of the Commission's Rules, 47
CFR 1.419, formal participants shall file
an ariginal and five copies of their
comments and other malterials.
Participants wishing each Commissioner
to have a personal copy of their
comments should file an original and 11
copies. Members of the general public
who wish to express their interest by
participating informally may do so by
submitting one copy. All comments are
given the same consideration, regardless
of the number of copies submitted. All
documents will be available for public
inspection during regular business hours
in the Commission's Public Reference
Room at its headguarters in
Washington, D.C.

13. Concurrently, the Commission is
terminating Docket No. 21229, and PR
Docket No. 82-226 since they contain
issues substantially overlapping the
issues in the proceeding.

14. Points of contact on this matier are
Eugene Thomson or Herb Zeiler (202)
634--2443.

Federal Communications Commission.
William J. Tricarico,
Secretary.

PART 90—[AMENDED]
Appendix A

Section 90.175 is republished below
for purposes of commenting.

§90.175 Frequency coordination
requirements.

Except for applications listed in
paragraph (e) of this section, each
application:

(1) For a new frequency assignment,
or (2) for a change in existing facilities
by increasing the authorized power,
raising the authorized antenna height, or
changing the authorized station location
or the location of the antenna; or (3) for
the addition of a base station within the
licensee’s existion area of operation; or
(4) for a change to or the addition of F3Y
(digital voice) or FOY (digital data)
emission, shall include a showing of
frequency coordination as set forth in
either paragraph (&) or (b) of this
section.

(a) For frequencies below 470 MHz:

(1) A report based on a field study
indicating the degree of probable
interference to all existing co-channel

stations within 120 km. (75 mi.) of the
proposed stations, together with a
statement that all such co-channel
licensees have been notified of the
applicant’s intention to apply. In
addition, for frequencies in the range
150-170 MHz, a report based on a field
study indicating the degree of probable
interference to existing stations located
between 16 and 56 km. (10 and 35 mi.)
(12 and 56 km. for taxicabs) from the
proposed station, operating on a
frequency 15 kHz removed, and a
statement that the licensees of all such
stations have been notified of the
applicant’s intention to apply. In no
instance will an application be granted
where the proposed station is located
less than 10 miles from an adjacent
channel station 15 KHz removed, or,

(2) A statement from a frequency
coordinating committee recommending
the frequency which, in the opinion of
the committeg, will result in the least
amount of interference to all existing
stations operating in the particular area.
The Committee's recommendations may
appropriately include comments on
technical factors such as power,
antenna height and gain, terrain, and
other factors which may serve to
mitigate any contemplated interference.
The Committez shall not recommend
and adjacent channel frequency 15 KHz
removed lo existing stations which
would result in a separation of less than
10 miles. The frequency advisory
committee must be so organized that it
is representative of all persons who are
eligible for radio facilities in the service
concerned in the area the commiitee
purports to serve. The functions of such
committees are purely advisory in
character, and their recommendations
cannot be considered as binding upon
either the applicant or the Commission,
and must not contain statements which
would imply that frequency advisory
committees have any authority to grant
or deny applications. If the frequency
recommended is in the 150-170 MHz
band. is 15 kHz removed from a
frequency which is available to another
radio service, and Is assignable only
after coordination, the committee's
statement shall affirmatively show that
coordination with a similar committee
for the other service has been
accomplished.

(b) For frequencies between 470 and
512 MHz:

(1) A report showing that the
frequencies applied for are available for
assignment in accordance with the
applicable loading and separation
standards, specified in § 90.303 and
§ 80.307, or:
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(2) A statement from a frequency
coordinating committee recommending
specific frequencies which are available
for assignmen! in accordance with the
loading standards and mileage
separations applicable to the specific
radio service involved.

(c) Any recommendation submitted in
accordance with Subparagraphs (a)(2) or
(b)(2) of this section is purely advisory
in character and is not binding on either
the applicant or the Commission. The
recommendation may not contain
statements implying that anyone other
than the Commission has the power to
grant or deny applications. Applicants
are advised not to purchase radio
equipment on specific frequencies until
a valid authorization has been obtained.

(d) Applications for facilities near the
Canadian border north of line A or east
of line C in Alaska may require
coordination with the Canadian
government. See § 1.955 ot this chapter.

(e) The following applications need
not be accompanied by evidence of
frequency coordination:

(1) Applications in the Police,
Highway Maintenance, or Forestry
Conservation Radio Services from
States requesting frequencies available
only in accordance with geographical
assignment plan,

(2) Applications in the Special
Emergency Radio Service, except as
required by § 90.53 (b)(8) and § 90.267,
and 90.175(g).

(3) Applications for a Federal
Covernment! frequency.

(4) [Reserved]

(5) Applications for a frequency in the
72-76 MHz band for operational fixed
stations.

(6) Applications for & frequency in the'
band 216-220 MHz.

(7) Applications for a frequency below
25 MHz.

(8) [Reserved]

(8) Applications for a frequency
allocated primarily for developmental
operation,

{10) Applications in the Business
Radio Service for a frequency below 450
MHz where both frequencies
immediately adjacent (20 or 30 kHz)
are available for assignment in that
service.

{(11) Applications in the Special
Industrial Radie Service or the Business
Radio Service specifying an itinerant
operation only,

{12) Application in the Radiolocation
Radio Service.

(f) For frequencies in the bands 806
821 MHz and 851-866 MHz, see
§§ 90.360(c) and 90.821(a).

(8) For frequencies in the 929-930 MHz
band.

(1) A report based on a field study
indicating the degree of probable
interference to all existing co-channel
stations within 120 km (75 mi.) of the
proposed stations, together with a
statement that all such co-channel
licensees have been notified of the
applicant’s intention to apply; or

{2) A statement from a frequency
coordinating committee recommending
the frequency which, in the opinion of
the committee, will result in the least
amount of interference to all existing
stations operating in the particular area.
The Committee’s recommendations may
include comments on technical factors
such as power, antenna height and gain,
terrain, and other factors which may
serve to mitigate any contemplated
interference. The frequency advisory
committee must be so organized that it
is representative of all persons who are
eligible for radio facilities, in the service
concerned in the area the committee
purports to serve. The functions of such
committees are purely advisory in
charater, and their recommendations are
not binding upon either the applicant or
the Commission.

[FR Doc. 83-20904 Filed 8-2-83: 245 am)
BILLING CODE 6712-01-M

—— -

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 20

Migratory Bird Hunting; Proposed
Regulations for the Taking of Black
Ducks in Virginia, New Jersey and
Delaware

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Supplemental proposed rule.

SUMMARY: This document supplements
Federal Register Documents 48 FR 14700,
published on April 5, 1983, and 48 FR
27799, published June 17, 1983, which
notified the public that the U.S. Fish and
Wildlife Service is proposing to
establish more restrictive hunting
regulations on black ducks in the 1983~
84 hunting seasons. This rulemaking
provides supplemental proposals for
black duck hunting in Delaware, New
Jersey, and Virginia, and replaces the
proposals on black duck hunting made
for these three States on June 17, 1983
(48 FR 27801-804).

DATE: Comments on these proposals will
be accepted until August 19, 1983.
ADDRESS: Submit comments to Director
(FWS/MBMO), U.S. Fish and Wildlife
Service, Department of the Interior,
Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
John P. Rogers, Office of Migralory Bird
Management, Fish and Wildlife Service
Department of the Interior, Washington
D.C. 20240 {202-254-3207).

SUPPLEMENTARY INFORMATION: The
Migratory Bird Treaty Act of July 3, 1918
(40 Stat, 755: 16 U.S.C. 703 el seq.), as
amended, authorizes and directs the
Secretary of the Interior, having due
regard for the zones of temperature and
for the distribution, abundance,
economic value, breeding habits, and
times and lines of flight of migratory
game birds, to determine when, to what
extent, and by what means such birds or
any part, nest, or egg thereof may be
taken, hunted, captured, killed,
possessed, sold, purchased, shipped,
carried, exported, or transported.

The Service announced on September
17, 1982 (47 FR 41254), that a program to
further restrict harvest of black ducks
would be initiated in 1983, and that this
program would be developed in
cooperation with State, Provincial, and
Federal wildlife agencies in both
Canada and the United States. The
procedures the Service is following in
developing black duck hunting
regulations for the 1983-84 season are
described in Federal Registers 47 FR
41253, 48 FR 14707-08, and 48 FR 27801~
04 with background information and
reasons for the restrictions.

Special restrictive hunting regulations
for the black duck have been in effect
for many years. On June 17, 1983, the
Fish and Wildlife Service published in
the Federal Register (48 FR 27801-04)
proposals for further restricting black
duck harvest in the 1983-84 hunting
season. These included proposals for
both the Atlantic and Mississippi
Flyways. In accordance with
recommendations made by the Atlantic
Flyway Council at its meeting in Kansas
City on March 18, 1883, individual States
of the Atlantic Flyway submitted
recommendations regarding black duck
hunting regulations for 1983 directly to
the Service. These recommendations
were reviewed and published with
comments in the June 17, 1983 Federal
Register (48 FR 276801-04). At that time !
was noted that the proposed regulations
for Virginia and New Jersey would not.
in the judgement of the Service, achieve
the desired reduction in the harvest of
black ducks in these States. The States
were requested to develop and submit
new proposals. Additionally, on June 15.
1983, the Service received a letter from
the Director of the Division of Fish and
wildlife of the Delaware Department of
Natural Resources, The letter requested
a change in the proposed regulations for
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hunting black ducks in Delaware
published on June 17, 1983 (48 FR 27801).
The request arrived after the original
proposal had been sent to the Federal
Register for publication.

In a letter dated July 14, 1983, the
Director, New Jersey Division of Fish,
Game, and Wildlife, forwarded a new
proposal to the Service for restricting

lack duck hunting in New Jersey during
the 1983-84 season. This proposal is
presented below. At this time no new
proposal has been received from
Virginia. Consequently, the Service has
developed a proposal for restricting the
hunting of black ducks in Virgina in the
1983-84 hunting season. The proposal is
presented below.

Supplemental Proposals for Restricting
Black Duck Hunting in Delaware, New
Jersey, and Virginia.

Delaware: During a proposed 50-day
duck season divided into three periods,
the first period proposed is October 1-3
and the second period October 31-
November 5. In both of these periods no
hunting of black ducks will be
permitted. The third period is proposed
for November 24-January 3. During this
period a daily bag limit of no more than
one black duck will be permitted. In
addition, the State of Delaware intends
to keep a new regulation that essentially
creates a refuge zone along the shoreline
of Delaware Bay where black ducks
congregate,

The Service believes that restrictions
under this proposal will curtail the
harvest of black ducks in Delaware to a
greater degree than those described in
the June 17, 1983 Federal Register (48 FR
27802 because fewer days of black duck
bunting will be permitted and hunting in
certain areas will be prohibited.

New Jersey: The black duck will have
@ point value of 100 throughout the duck
Season in the southern and coastal
zones of the State. In the north zone the
Ev[;)ucx duck will retain a point value of

The Service believes this proposal
will achieve the guideline of a 25 percent
rcdgction in the harvest of black ducks
in New Jersey when compared to
harvests of recent years. An average of
<ti percent of the harvest of black ducks
in New Jersey has occurred since 1976
8 second black ducks in bags
Containing two black ducks, and 95
Percent of the harvest of black dycks
occurs in the areas where the restriction
will apply.
~ Virginia: During the period November
-&3-l|)c-cember 4 {including no less than 10
}“CK hunting days), no black ducks will
* permitted in the daily bag.

The State of Virginia has in recent
years split its duck season into three

parts. The second season occurs during
the period identified in the above
proposal and 25 percent of the State’s
harvest of black ducks has occurred
during this period.

Public Comment Invited

The Director intends that finally
adopted rules be as responsive as
possible to all concerned interests. He
therefore desires to obtain the
comments and suggestions of the public,
other concerned governmental agencies,
and private interests on these proposals
and will take into consideration the
comments received. Such comments,
and any additional information
received, may lead the Director to adopt
final regulations differing from these
proposals.

Comment Procedure

It is the policy of the Department of
the Interior, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
participate in the rulemaking process by
submitting written comments to the
Director (FWS/MBMO), U.S. Fish and
Wildlife Service, Department of the
Interior, Washington, D.C. 20240.
Comments received will be available for
public inspection during normal
business hours at the Service's office in
Room 536, Matomic Building, 1717 H
Street, NW., Washington, D.C.

NEPA Consideration

The Final Environmental Statement
for the Issuance of Annual Regulations
Permitting the Sport Hunting of
Migratory Birds (FES 75-54) was filed
with the Council on Environmental
Quality on June 6, 1975, and notice of
availability was published in the
Federal Register on June 13, 1975 (40 FR
25241). In addition, an environmental
assessment, Proposed Hunting
Regulations On Black Ducks, 1983, has
been prepared and is available from the
Service.

Endangered Species Act Consideration

Section 7 of the Endangered Species
Act provides that, “The Secretary shall
review other programs administered by
him and utilize such programs in
furtherance of the purposes of this Act,”
and “by taking such action necessary to
insure that any action authorized,
funded, or carried out * * * is not likely
to jeopardize the continued existence of
such endangered or threatened species
or result in the destruction or
modification of habitat of such species
* * * which is determined to be
critical.”

Hunting regulations are designed,
among other things, 