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Ths section of the FEDERAL REGISTER
contgins regulatory documents having
general applicability and legal effect, most
of which are keyed 1o and codified in
the Code of Federal Regulations, which is
paolished under S0 titles pursuant to 44
USC. 1510,

Prces of new books are lsted
frst FEDERAL REGISTER issue
month

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 303

Applications, Requests, Submittals,
Delegations of Authority, and Notices
of Acquisition of Control

AGeNCY: Federal Deposit Insurance
Corporation.

AcTiON: Final rule.

sumMARY: The Federal Deposit
Insurance Corporation’s (“FDIC") Board
of Directors is delegating authority, if
certain criteria are met, to approve (but
not deny) routine merger transactions.
The delegution is to the Director of the
FDIC's Division of Bank Supervision and
to the FDIC's regional directors. The
delegation will raduce the time and

costs of processing applications.
EFFECTIVE DATE: June 13, 1983.

FOR FURTHER INFORMATION CONTACT:
Donald ¥, Pleiffer, Supervising

Examiner, Division of Bank Supervision,
Federal Deposit Insurance Corporation,
550—17th Street, NW., Washington,

D.C, 202-389-4701.

SUPPLEMENTARY INFORMATION: Under
section 18(c)f2), 12 U.S.C. 1828{c)(2), of
the Federal Deposit Insurance Act (the
"FDI Act.” 12 U.S.C. 1811 et seg.). a bank
(nsured by the FDIC must apply to the
FDIC for permission ta merge or
cansolidate with another insured bank,
or acquire the assels of or assume the
liability to pay any deposits in any other
nsured bank, if the surviving bank will
be a State-chartered bank that is not a
member of the Federal Reserve System
(2 “State nonmember bank").

The FDIC's Board of Directors
['Board") has already delegated the
power to approve—but not deny—such
ansactions (herein referred to without
Uistinction as “merger transactions™)
when they amount to mere corporate

reorganizations or “phantom-bank
mergers.” See 12 CFR 303.11(a)[9).
Transactions of this kind do not affect
the structure of the banking market or
the financial condition of the applicant
bank. Accordingly the Board has been
willing to delegate its power to the
Director of the Division of Bank
Supervision (“DBS") and, where
confirmed in writing by the Director of
DBS, to the | director of the FDIC
region where the applicant bank is
located.

Now the Board is delegating authority
to approve (but not deny) substantive
but routine merger transactions. The
delegation follows the model used in
dealing with corporate reorganizations
and tom bank™ mergers. That is to
say, the delegation is to the Director of
DBS and, where confirmed in writing by
the Director of DBS, to the m&l
director of the FDIC region the
applicant bank is located.

The delegation is effective only if the
delegate determines that the conditions
contained in section 18(c)(5] of the FDI
Act, 12 US.C. 1828(c)(5), are salisfied,
and also finds that the application meets
the following criteria:

1. All parties to the merger transaction
must be insured banks; but no party to
the merger transaction may be a savings
bank or & mutual savings bank.

2. Upon consummation of the merger
transaction, the applicant (or, where the
applicant is a foreign bank, its insured
branch) may not have more than 15% of
the individual, partnership, and
corporate deposits held by banks
(excluding deposits held by savings
banks and mutual savings banks) in the
relevant market. Furthermore, the
merger transaction may not produce a
change in the Herfindahl-Hirshman
Index of more than 113 for the market as
measured by the individual, parinership
and corporate deposits held by banks
(excluding deposits held by savings
banks and mutual savings banks).!

3. Upon consummation of the merger
transaction, the applicant {or, where the
applicant is a foreign bank, its insured
branch) may not have more than $1
billion in assets,

4. If the applicant is a state bank,
upon consummation of the merger
transaction, its tangible adjusted equity
capital must be adequate and in no

' The Herflindabl-Hirshmsn Index is calcalated by
adding the squares of the murket shares of all the
banks in the market.

event less than 5% of adjusted assets. If
the applicant is a foreign bank, its
insured branch must be in compliance
with 12 CFR 346 upon consummation of
the merger transaction.

5. Upon consummation of the merger
transaction, the applicant {or, where the
applicant is a foreign bank, its insured
branch) must warrant a composite rating
of 2 or better under the Uniform
Financial Institutions Rating System, 1
Fed. Deposit Ins. Corp. Law, Reg.,
Related Acts (FDIC) 5079.

6. Upon consummation of the merger
transaction, the applicant (or, where the
applicant is a foreign bank, its insured
branch) must be in substantial
compliance with state and federal laws,
rules and regulations.

7. Upon consummation of the merger
transaction, the applicant {or, where the
applicant is a foreign bank, its insured
branch) must be in substantial
compliance with the Community
Reinvestment Act, 12 U.S.C. 2901, &t
seq., and implementing regulations (12
CFR Part 345).

8. Upon consummation of the merger
transaction, there must remain at least
three banks {excluding savings hanks
and mulual savings banks) other than
the applicant in the relevant market.

9. The delegate must review the
reports on the competitive faclors
involved in the transaction provided by
the Comptroller of the Currency, the
Board of Governors of the Federal
Reserve System, and the Attorney
General. If the Attorney General
determines that the transaction may
have an adverse effect on competition,
the delegation is not effective. If the .
FDIC does not receive an opinion from
the Attorney General within 30 days, the
delegate must ask the Washington
Office of the FDIC's Legal Division to
provide a formal opinion on the
transaction's effect on competition. In
that event the delegate may not approve
the application until the Legal Division
determines that the transaction will not
affect competition adversely.

Applicatians fitting these criteria will
not adversely affect competition in the
market, ar the safety-and-soundness of
the banks or the banking system, or the
convenience and needs of the
community within which the merger
transaction is to take place.

The FDIC has reviewed the 37 merger
transactions that the Board dealt with
between January 1, 1962 and May 31,
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1982. Twenty-six mergers involved
commerical banks only. Of these, 15
would not have met one or more of the
proposed criteria. The remaining 11 (or
42% of those involving commercial
banks) could have been delegated to the
Director of DBS and/or the regional
directors under the proposed rule.

The delegation benefits the FDIC. It
eliminates several levels of review, and
saves at least ten days (and often two
weeks or more) in the approval process.
It also conserves the Board's resources
by allowing Board members to deal with
matters of greater weight and urgency.

In addition, the delegation benefits
banks. It shortens the time they must
wait for approval of their applications. It
also gives the FDIC greater flexibility to
accommodate banks' particular
circumstances (e.g., their accounting
periods) where the 30-day waiting
period might cause timing problems.

The FDIC proposed the delegation on
October 5, 1982, and asked for public
comment on it, 47 FR 43983 (1982). The
October 5 proposal was the same as the
rule hereby adopted in every way but
one: the earlier plan made no mention of
the Herfindahl-Hirshman Index.

The FDIC received eight letters of
comment on the October § proposal;
seven were submitted by members of
the public. One letter called for relaxing
the guidelines, so that the delegations
would be effective whenever the
resulting bank would have 25% (rather
than 15%) of total deposits and up to $2
billion (rather than $1 billion) in assets,
A second declared that mergers
involving savings banks and mutual
savings banks should be eligible for
approval by means of delegated
authority, Two more asserted that the
relevant product-line should include
thrifts' activities: that is thrift-held
deposits should count as part of the total
pool of deposits for purposes of
calculating the 15% test; one of the two
also said the FDIC should count thrifts
as “institutions remaining in the market"
upon consummation of the merger.
Three letters gave full support to the
proposal.

The FDIC has evaluated the points
raised by these letters. The FDIC wishes
to emphasize that the delegations are
only intended to accommodate mergers
that are of a purely routine character,
Furthermore, the FDIC considers that it
is important to keep the standards of
approval uniform from case to case and
from region lo region.

A merger resulting in a firm with more
than 15% of the market entails a
significant increase in market

concentration. Likewise, when the |
resulting firm has more than $1 billion in
assets, any safety-and-soundness

problems it might present would be of
more than routine significance. For these
reasons, the FDIC has decided that the
Board should continue to review any
such mergers.

Furthermore, the FDIC believes that it
is premature to include savings banks
and mutual savings banks within the
sphere of the delegation. The cluster of
services that these institutions provide
may differ from that provided by
commercial banks; the geographic
boundaries of the market in which a
savings bank (or mutual savings bank)
competes may not be the same as those
that would define the market of a
similarly-situated commercial bank; and
the competitors of savings banks {and of
mutual savings banks) may be
somewhat different from those of
commercial banks. Moreover, the
powers of savings banks, of mutual
savings banks, and of other thrift

“inslitutions are continuing to evolve,

The FDIC does not believe that mergers
involving these institutions can be
characterized as routine,

Similarly the FDIC believes that—for
the purpose of deciding whether to
delegate authority—thrift institutions
should be excluded from the market. To
be sure, when the FDIC evaluates a
merger, it calculates the resulting bank's
market share both in terms of the
market represented by commercial
banks alone and in terms of the market
represented by banks and thrift
institutions taken in combination. The
competitive influence of thrift
institutions on commercial banks can
vary greatly from one market to another.
however, and the relationship between
the second calculation and the actual
competitive impact of a merger is not
well established. Accordingly the FDIC
believes that delegated authority should
only be invoked in cases that meet the
more stringent test: that is, where
mergers meel the standards of
delegation when measured within the
context of the commercial-bank market
alone. The FDIC may review this matter
later on, as the powers and the
competitive influence of the thrift
institutions continue to evolve.

The eighth—and most detailed—
comment was that of the Department of
Justice (*Department”). The Department
endorsed the basic theme of delegation.
But the Department said the FDIC
should change the guidelines in two
major ways.

First, the Department declared, the
FDIC should not rely exclusively on a
market-share test (i.e., whether the
resulting bank has 15% of the deposits).
The Department observed that this test
does not take into account the way that
market power is spread among the firms

in the market. The Department
suggested using a test based on the
Herfindahl-Hirshman Index as a
supplement.

The FDIC believes that it has
adequately dealt with the problem of
marketshare distribution by requiring
that at least four banks remain in the
market after the merger has been
completed, and that a "no competitive
effect” letter be received either from the
Department or from the FDIC's own
Legal Division. Nevertheless, in the
spirit of maintaining a common
government-wide standard for
interpreting the antitrust laws, the FDIC
has incorporated Herfindahl-Hirshman
criteria into the merger-delégation rules
Specifically, the FDIC provides that
delegation will be available only in
cases where the change in the
Herfindah!l-Hirshman Index is less than
118,

The number 113 represents the
maximum change in concentration that
could result from a merger between two
banks whose combined market share is
15% (i.e., two banks of 7.5% each). The
FDIC believes that all mergers of this
kind can and should be disposed of at
the regional level. More complicated
questions arise, however, when mergers
of three or more banks are involved. In
such cases, even when the resulting
bank has only 15%, the change in the
Herfindahl-Hirshman Index can readily
exceed 113, and the alteration in the
structure of a market can be more
difficult to evaluate. The FDIC believes
that cases of this kind should be
reserved for the Board to consider, at
least during the initial period of the
delegation.

Second, the Department says the FDIC
should establish explicit standards for
determining the relevant geographic
market. The Department remarks that
the FDIC has historically (albeit
informally) used the area within a
fifteen-mile radius of a bank’s office as a
proxy for the market served by that
office. The Department judges this '
procedure to be reasonable—provided it
is used in combination with at least one
other proxy. The Department suggests
using either Ranally Metro Areas or the
merging banks' counties as secondary
proxies.

The FDIC has always been careful to
avoid a rigid definition of market areas.
Local geographic and economic
conditions are paramount in determining
the limits of banking markets. The FDIC
believes that the Director of DBS and
the regional directors can weigh these
factors appropriately in any given case.
Accordingly, the FDIC declines to adop!
any uniform rule for de. ning banking
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markets. The FDIC takes this position in
the knowledge that the Department has
an opportunity o comment on m
before approval; any such challenge will
preclude the use of delegated authority.
The FDIC has evaluated other ways to
relax the guidelines for delegation. The
FDIC might have delegated power to
deny applications as well as approve
them. The FDIC might also have
delegated the power to approve merger
transactions involving banks not insured
by the FDIC. The FDIC has determined,
however, that matters like these raise
issues that are not routine. The FDIC
concludes that the Board should
continue to review any such cases.

Regulatory Flexibility Analysis

The delegations only affect the
internal activities of the FDIC. They do
net impose any new costs or burdens
on, nor &ffect the competitive status of,
any small entities. Accordingly a cost/
benefit analysis of the delegations
[including @ small-bank impact
statement) is not required. The Board
has certified that the rule will not, if
promulgated. have a significant
economic, impact on a substantial
number of small entities. See 5 U.S.C.
605.

Paperwork Reduction Act Analysis

The rule does not impose any new
record-keeping or reporting
requirements on insured banks.

National Environmental Policy Act
Stalement

The delegations only affect the
internal procedures of the FDIC, and do
not significantly affect the environment.
Accordingly, an environmental impact
slalement is not required under the
National Environmental Policy Act of
1869,

List of Subjects in 12 CFR Part 303

Administrative practice and
procedure, Authority delegations, Bank
deposit insurance, Banks, banking.

For the reasons set forth in the
preamble, Part 303 of title 12, of the
Code of Federal Regulations, is
amended as set forth below,

PART 303—APPLICATIONS,
REQUESTS, SUEMITTALS,
DELEGATIONS OF AUTHORITY, AND
NOTICES OF ACQUISITION OF
CONTROL

1. The authority citation for Part 303
reads as follows:

Authority: Secs. 2{S), 2(6), 2(7)(j), 2(8). 2(0
“Seventh™ and “Tenth"), 2(18), 2(19), Pub. L.
Ne. 797, 84 Stat. 878, 881, 891, 893 as amended
by Pub. L. No. 86463, 74 Stal. 129; sec. 2. Pub.

L. No. 87-827, 76 Stal. 953; Pub. L. No. 88-593,
78 Stat. 940; Pub. L. No. 80-79, 70 Stal. 244,
sec. 1, Pub. L. No. 89-356, 80 Stal. 7; sec. 12(c).
Pub L. No. 89-455, 80 Stal. 242; sec. 3, Pub, L.

89-597, 80 Stal. 824: title 11, secs. 201, 208, Pub.

L. No, 89-595, 80 Sta!. 1055; sec. 2(b), Pub. L.
No. 80-505, 82 Stat. 858; secs. 6{c) (7), (12),
(13), Pub. L. No. 95-369, 92 Stat. 816-620; title
111, secs. 308, 309 and title V1, sec. 802, Pub. L.
No. 85-830, 92 Stat. 3677, 3883 (12 US.C. 1615,
1816, 1817(j), 1818, 1819 "Seventh" and
“Tenth,” 1828, 1829); title I, sec. 108, Pub. L.
No, 90-321, 82 Stat. 150 as amended by litle
IV, sec, 403, Pub. L. No. 83-495, 88 Stat. 1517
and title V1, sec. 608, Pub. L. No. 96-221, 04
Stat. 171 15 US.C. 1607).

2. In § 30311, paragraph (a)(17) is
added to read as follows:

(a’ .- 0

(17) Applications for permission to
merge or consolidate with any other
insured bank or, either directly or
indirectly, to acquire the assets of, or
assume the liability to pay any deposits
made in, any other insured bank or
insured branch of a foreign bank. This
authority extends only to the approval
and not to the denial of such
applications.

3. Section 30312 is amended by
adding a new paragraph (e) and
redesignating footnote 10 as footnote 9
and footnote 11 as footnote 10 as
follows:

§303.12 Applications where authority is
not delegated,

(e) Conditions precedent to delegation
of authority to approve applications for
permission to merge or consolidate with
any other insured bank or, either
directly or indirectly, to acquire the
assels of, or assume the liability to pay
any deposits made in, any other insured
bank or insured branch of a foreign
bank. (Important: The requirements set
forth in this paragraph (e) are
procedural in natare only and should
not be construed as standards or criteria
which will be used in determining
whether a specific application will be
approved or denied.) Authority to
approve applications for permission to
merge or consolidate with another
insured bank or, either directly or
indirectly, to acquire the assets of, or
assume the liability to pay any deposits
made in, any other insured bank (herein
referred to as “merger transactions”) is
delegated pursuant to § 303.11(a)(17)
only where the conditions set forth in
section 18(c)(5) of the Federal Deposit
Insurance Act are satisfied and where
the following criteria are met:

(1) All parties to the merger
transaction must be insured banks; but
no party to the merger transaction may
be a savings bank or a mutual savings
bank.

(2] Upon consummation of the merger
transaction, the applicant (or, where the
applicant is & foreign bank, its insured
branch) may not have more than 15% of
the individual, partnership, and
corporate deposits held by banks
(excluding deposits held by savings
banks and mutual savings banks) in the
relevant market. Furthermore, the
merger transaction may not produce a
change in the Herfindah!-Hirshman
Index of more than 113 for the market as
measured by the individual, partnership
and corporate deposits held by banks
(excluding deposits held by savings
banks and mutual savings banks).'!

(3) Upon consummation of the merger
transaction, the applicant (or, where the
applicant is a foreign bank, its insured
branch) may not have more than $1
billion in assets.

(4) If the applicant is a state bank,
upon consummation of the merger
transaction, its tangible adjusted ?
equity capital and reserves must be
determined to be adequate and in no
event less than 5% of adjusted assets, If
the applicant is & foreign bank, its
insured branch must be in compliance
with 12 CFR 346 upon consummation of
the merger transaction.

(5) The applicant (or, where the
applicant is a foreign bank, its insured
branch) must have a composite rating of
2 or better under the Uniform Financial
Institutions Rating System {composite
Camel), see 1 Fed. Deposit Ins. Corp.
Law, Reg., Related Acts (FDIC) 5079,
upon consummation of the merger
transaction.

(6) Upon consummation of the merger
transaction, the applicant (or, where the
applicant is a foreign bank, its insured
branch) must be in substantial
compliance with state and federal laws,
rules, and regulations.

(7} The requirements of the
Community Reinvestment Act must be
considered and favorably resolved in
regard to the resulting bank.

(8) Upon consummation of the merger
transaction, there must remain at least
three banks (excluding savings banks
and mutual savings banks) other than
the epplican! in the relevant markel.

(9) The delegate shall review any
reports on the competitive factors
involved in the merger transaction that
the Comptroller of the Currency, the

' The Herfinduhl-Hirshman Index is calcolated
by adding the squares of the market shares of all the
banks in the market.
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Board of Governors of the Federal
Reserve System, and the Attorney
General may provide in response to a
request for such reports by the
Corporation. If the Attorney General
determines that the merger transaction
may have an adverse effect on
competition, the delegation provided
herein shall be ineffective. If the
Corporation does not receive an opinion
from the Attorney General within 30
days of the date on which the
Corporation has requested the opinion,
the delegate shall request the
Washington Office of the FDIC's Legal
Division to provide a formal opinion on
the question whether the merger
transaction may have an adverse effect
on competition. If the delegate has
requested the Corporation’s Legal
Division to provide a formal opinion in
accordance with this requirement, the
delegate shall not approve the
application until the Legal Division has
issued an opinion stating that the merger
transaction will have no significant
adverse effect on competition.

By order of the Board of Directors, May 23,
1983,
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Execulive Secretary
[FR Doc. 83-15710 Filed 6-10-83; K45 am)
BILLING CODE 6714-01-M

-— —

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 83-NM-39-AD; Amdt. 39-4681)

Alrworthiness Directives:
Models 707/720/727/737 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This document amends an
existing Airworthiness Directive (AD)
which requires the installation of a
leading edge position aural warning
system on Boeing Model 707/720/727/
737 series airplanes, on or before March
31, 1983, or upon implementation of a
specific cockpit procedure, on or before
December 26, 1983, for the 727 and 737
series airplanes. This amendment adds
an additional service bulletin which was
inadvertently omitted from the list of
acceptable service bulletins contained
in the final rule.

DATE: Effective June 21, 1983.

ADDRESSES: The applicable service
information may be obtained from the

Boeing Commercial Airplane Company,
P.O. Box 3707, Seattle, Washington
98124, or may be examined at the
address shown below.

FOR FURTHER INFORMATION CONTACT:
Mr. Gary D. Lium, Systems & Equipment
Branch, ANM-130s, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 8010 East Marginal
Way South, Seattle, Washington,
telephone (208) 767-2500. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68968, Seattie, Washington 88168,
SUPPLEMENTARY INFORMATION: AD 80-
22-12, Amendment 39-3951 (45 FR 70230;
October 23, 1980), as revised by
Amendment 39-4577 (48 FR 8989, March
3, 1883), requires the installation of
leading edge device logic which will
provide aural warning when the leading
edge devices have not been extended
prior to takeoff. This AD applies to
Boeing Model 707/720/727 /737 serles
airplanes and requires that the
modification be completed on or before
March 31, 1983, unless a specific cockpit
procedure is implemented on the 727
and 737 airplanes, in which case the
compliance deadline is extended to
December 26, 1883, This AD also listed
three service bulletins which may be
used to comply with the AD, Subsequent
to publication of the AD, the FAA was
made aware of an additional service
bulletin applicable to the Boeing 727
series airplanes which is acceptable.
This action adds this new bulletin to the
list contained in the existing AD.

This amendment provides additional
information, is clarifying in nature, and
imposes no additional burden on any
person. Therefore, notice and public
procedure hereon are unnecessary, and
the amendment may be made effective
in less than 30 days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

PART 39—{AMENDED]

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 38.13) is amended
by correcting Paragraph A(2) of AD 80~
22-12, Amendment 39-3951 (45 FR 70230;
October 23, 1980) as revised by
Amendment 39-4577 (48 FR 8989; March
3, 1983,) to read as follows:

A. (2) [Boeing 727 Series Airplanes) Boeing
Service Bulletins No. 727-31-50, Revision 1,
dated January 15, 1982, or No. 727-31-52,
dated January 15, 1982, or other previous or
subsequent FAA approved revisions.

All persons affected by this directive who
have nol already received these documents

from the manufacturer may obtain copies
upon request to the Boeing Commercisl
Alrplane Company, P.O, Box 3707, Seattle,
Washington 88124, These documents may
also be examiged at FAA, Northwest
Mountain Region, 8010 East Marginal Way
South, Seattle, Washington,

This amendment becomes effective
June 21, 1983,

(Secs. 313(a), 801, and 603, Federal Aviation
Act of 1958, as amended (48 U.S.C. 1354(a),
1421, and 1423); Sec. 8{c), Department of
Transportation Act (49 U.S.C. 1855{c)) and 14
CFR 11.89)

Note.~The FAA has determined that this
document involves an amendment that is
clarifying in nature and does not impose any
additional burden on any person. Therefore:
(1) It is not major under Executive Order
12291 (46 FR 13183; February 19, 1981) and; (2)
it is not significant under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 28, 1979). Because its anticipated
impact is so minimal, it does not warrant
preparation of a regulatory evaluation, I
certify that it will not have a significant
economic impact on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act because it provides
additional information, ng in nature,
and because it Involves few, if any, small
entities.

Issued in Seattle, Washington on June 1,
1963,

Wayne J. Barlow,

Acting Director, Northwest Mountain Region
[FR Doc. 8315808 Filed 6-10-8%-8:45 am|

BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 83-NM-37-AD; Amdt. 39-4663]
Airworthiness Directives: British

Aerospace Aircraft Group Model HS-
125 Serles Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This document amends &n
existing airworthiness directive (AD)
applicable to British Aerospace Aircraft
Group Model HS-125 series airplanes
which requires installation of static
electricity suppression filters on the
fuselage. Paragraph 2 was determined to
be incorrect and, further, it was not
necessary since the referenced service
bulletin provided the instructions
required to comply with the AD,

DATE: Effective June 22, 1883,
ADDRESSES: The service bulletin
specified in this AD may be obtained
upon request to British Aerospace, Inc.
Librarian, Box 17414, Dulles
International Airport, Washington D C.
20041, or may be examined at the
address shown below.
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FOR FURTHER INFORMATION CONTACT:
Mr. Sulmo Mariano, Foreign Aircraft
Certification Branch, ANM-150S, Seattle
Aircraft Certification Office, FAA,
Northwest Mountain Region, 8010 East
Marginal Way South, Seattle,
Washington: telephone (208) 767-2530,
Mailing address: FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-88966, Seattle, Washington
68168,

SUPPLEMENTARY INFORMATION: AD 83~
02-04 (48 FR 4264, January 31, 1983) was
issued to require the installation of

static electricity suppression filters on
the fuselage on BAe Model HS-125

series airplanes. It was discovered that
paragraph 2 was in error since it made
reference to “auxiliary power units other
than the Garrett TFE 731,” and these
engines are not used as auxiliary power
units, The service bulletin provides
instructions to operators of aircraft with
APUs installed to standards dissimilar
than those of the manufacturer.
Therefore, Paragraph 2 of AD 82-02-04

Is also not necessary and this AD is
corrected by deleting Paragraph 2.

Since this Amendment corrects and
clarifies an AD and imposes no
additional burden on any person, it is
found that notice and public procedure
hereon are unnecessary and good cause
exists for making this amendment
effective in less than 30 days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

PART 39—{AMENDED]

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39,13) is amended
by amending AD 83-02-04, Amendment
39-4558 (48 FR 4264, January 31, 1983) by
deleting paragraph 2 and renumbering
paragraphs 3 and 4, as paragraphs 2 and
3, respectively.

This amem{mem becomes effective
June 22, 1683,

(Secs. 313(g), 601, and 803, Pederal Aviation
Act of 1858, as amended (49 U.S.C, 1354(a),
1421, and 1423); Sec. 6(c) Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11,89)

Note.—~The Pederal Aviation
Administration has determined that this
document involves an amendment that is
clarifying in nature and does not impose any
#dditional burden on any person. Therefore,
(1) It is not major under Executive Order
12291 (46 FR 13193; February 19, 1881); and (2)
Itls not significant under DOT Regulatory
Policies und Procedures (44 FR 11034;
February 26, 1970). Because its anticipated
impact is so minimal, it does not warrant
preparation of a regulatory evaluation. 1

certify that it will not have a significant
economic impact on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act because it is
clarifying in nature, and because it involves
few small entities.

Issued in Seattle, Washington on June 2,
1983,

Wayne J. Barlow,

Acting Director, Northwest Mountain Region.
[FR Doc. 83-15801 Filed 6-10-83: 848 am)

BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 82-NM-113-AD; Amdt. 39~
4662]

Airworthiness Pacific
Scientific Company, Kin-Tech Division

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

sumMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires replacement of the lower cover
of certain Pacific Scientific Company
rotary buckles used in aircraft flight
attendant seat restraint systems. The
AD is prompted by two reports of
broken cam plates in the rotary buckle
which would not release. This failure
could result in the entrapment of the
occupant during emergency conditions,
DATE: Effective July 18, 1983.
Compliance required within the next 180
days after the effective date of this AD
(unless already accomplished).

ADDRESSES: The applicable service
information may be obtained from:
Pacific Scientific Company, Kin-Tech
Division, 1346 South State College
Boulevard, Anaheim, California 92803.
A copy of this information is
contained in the Rules Docket,
Northwest Mountain Region, 17800
Pacific Highway South, Seattle,
Washington, and may also be examined
at Western Aircraft Certification Field
Office, 15000 Aviation Boulevard,
Hawthorne, California.
FOR FURTHER INFORMATION CONTACT:
Walt Eferman, Aerospace Engineer,
ANM-173W, Federal Aviation
Administration, Northwest Mountain
Region, Western Aircraft Certification
Field Office, 15000 Aviation Boulevard,
Hawthorne, California 90260, telephone
(213) 536-6837.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive requiring
replacement of the lower cover of
certain rotary buckles used in aircraft
flight attendant seat restraint systems

was published in the Federal Register on
January 24, 1983 {48 FR 2982).

The proposal was prompted by two
reported instances where a flight
attendant was unable to unlatch a
Pacific Scientific rotary buckle restraint
system. In each case one of the lobes on
the stamped rotary cam plate had
broken off. This allowed the cam plate
to be over-rotated which permitted the
locking pawl to be captured in the
locked position. Pacific Scientific buckle
assemblies Part Numbers 1107261-01,
-05 and 09, manufactured prior to 1982
were of this design. Pacific Scientific has
incorporated two (2) rivet stops within
the buckle cover on the later design
which precludes over-rotation of the
cam plate in the event of cam failure.
This condition, if uncorrected, could
result in an occupant being trapped in
the seat.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to all
comments received. Three comments
were received which related to the
adequacy of the proposed modification.
The first stated that the flexibility of the
buckle cover plate could result in
jamming of the mechanism. The second
stated that a stainless steel cover should
be required because of the problem of
the aluminum cover denting. The third
felt that because cover denting could
cause lockup, and that the proposed fix
could hide a passive failure, neither an
aluminum nor a stainless steel cover
would be adequate but an improved
cam plate should be required. The FAA
does not agree. Based on service
experience, we continue to believe the
new cover provides an adequate
solution. The new cover plate has been
made by Pacific Scientific under the
same part number in both aluminum and
stainless steel. Only stainless steel
covers have been made available since
the start of 1983, Stainless steel covers
are available to operators who have
experienced denting of aluminum
covers. As provided for in the AD, an
alternate modification, such as an
improved cam plate, could be approved
by the Manager, Western Aircraft

‘Certification Field Office, if it provided

an equivalent level of safety,

One commenter stated that one year
is more realistic compliance time than
the 180 days indicated in the NPRM.
Several other commenters, however,
indicated they would not have any
difficulty with the AD as proposed;
therefore, we feel the 180 days
compliance time is not unduly
burdensome. One commenter stated




27032

Federal Register / Vol. 48, No. 114 / Monday, June 13, 1983 / Rules and Regulations

they had no reported lock-up problem
and felt the AD was not justified.

The costs that are associated with this
AD are estimated to be $12 for each of
6000 units in U.S. airline service. The
total is estimated at $72,000. For these
reasons, the rule is not considered to be
a major rule under the criteria of
Executive Order 12291, Few small
entities within the meaning of the
Regulatory Flexibility Act would be
affected.

Alter careful review of the available
dala, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the proposed rule without
change.

List of Subjects in 14 CFR Part 39

Alr transportation, Aircraft, Aviation
safety, Safety.

PART 39—{AMENDED]
Adoption of the Amendent

Accordingly, pursuant to the authority
delegated to me by the Adminstrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Pacific Scientific Company, Kin-Tech
Division: Applies to Pacific Scientific
flight attendant restraint system rotary
buckle assemblies, Part Numbers
1107261-01, -05 and -09, manufactured
prior to 1882,

Compliance required within 180 days from
the effective date of this AD, unless
previously accomplished.

To prevent the entrapment of occupants
caused by the inability to release the
restraint system assembly, accomplish the
following:

a. Inspect flight attendant restraint systems
to determine if Pacific Scientific rotary buckle
as identified in Figure 1 of Pacific Scientific
Service Bulletin 1107261-25-01 is installed.

b. If installed, determine if the old lower
cover 1107270-01 or the new cover assembly
1107525-01 is installed. The cover is not
identified with a part number; however, with
the old cover only the two [2) attachment
screw heads will be seen. The new cover
assembly ulso has two (2) rivet upsets on the
outside of the cover assembly and, in
addition, the lap belt and/or inertia reel
nameplate should be identified with the letter
“M" after the assemby part number.

c. If the new cover assembly 1107525-01 is
installed, no further action is required per this
AD,

d. If the old cover 1107270-01 is installed,
replace the old cover with the new 1107525~
01 cover assembly and stamp or mark a suffix
letter “M" next to part number on each lap
belt and on inertia reel nameplate.

Note.—Pacific Scientific Service Bulletin
1107261-25-01, Revision 1, dated June 1, 1982,
pertains to this subject.

e. Alternate inspections, modificatins or
other actions which provide an equivalent
level of safety may be used when approved
by the Manager, Western Alrcraft
Certification Field Office, FAA, Northwest
Mountain Region. This amendment becomes
effective July 18, 1983.

(Sec. 313(s), 601, and 803, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6{c), Department of
Transportation Act (49 U.S.C. 1655(c)): and 14
CFR 11.89)

Note.—For the reasons discussed earlier in
this rulemaking action, the FAA has
determined that this regulation is not
considered to be major under Executive
Order 12291 or significant under DOT
Regulatory Policies and Procedures {44 FR
11034; February 26, 1079). It is further
certified under the criteria of the Regulatory
Flexibility Act that this rule will not have a
significant economic effect on a substantial
number of small entities since it involves few
small entities, A final evaluation has been
prepared for this regulation and has been
placed in the docket. A copy of it may be
obtained by contacting the person identified
under the caption “FOR FURTHER
INFORMATION CONTACT."

Issued in Seattle, Washington on June 1,
1983,

Wayne J. Barlow,

Acting Director, Northwest Mountain Region.
[FR Doc. 83-15403 Filed 6-10-43; 8:45 am)

BILLING CODE 4910-13-M

14 CFR Part 71
[Alrspace Docket No. 83-ASW-20]

Designation of Transition Area: El
Reno, OK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment will
designate a transition area at El Reno,
OK. The intended effect of the
amendment is to provide controlled
airspace for aircraft executing a new
instrument approach procedure to the
Mustang Field Airport. This amendment
is necessary since a new nondirectional
radio beacon (NDB) is being established
and an instrument approach procedure
will be published to serve Runway 35R.
Coincident with this action, the airport
is changed from visual flight rules (VFR)
to instrument flight rules (IFR).
EFFECTIVE DATE: August 4, 1983.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, TX 76101,
telephone (817) 877-2630.

SUPPLEMENTARY INFORMATION:
History

On April 14, 1983, a notice of proposed
rulemaking was published in the Federal
Register (48 FR 16069) stating that the
Federal Aviation Administration
proposed to designate the El Reno, OK,
Transition area. Interested persons were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes, this
amendment is that proposed in the
notice.

List of Subjects in 14 CFR Part 71
Control zones and/or transition areas.

PART 71—[AMENDED]
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, by the Administrator,
Subpart G of Part 71, § 71.181, of the
Federal Aviation Regulations (14 CFR
Part 71) as republished in Advisory
Circular AC 70-3A dated January 3,
1983, is amended, effective 0901 GMT,
August 4, 1983, as follows:

El Reno, OK [New]

That airspace extending upward from 700
feet above the surface within a 8.5-mile
radius of the Mustang Field Airport (latitude
35"28'17"'N., longitude 88°00"13"W.), and
within 3 miles each side of the 168° bearing
from the El Reno NDB (latitude 35°28'43"N.,
longitude 98°00'31"'W.), extending from the
6.5-mile radius area to 8.5 miles south of the
NDB.

(Sec. 307(a). Federal Aviation Act of 1958, as
amended (48 U.8.C. 1348{a)); Sec. 6{(c),
Department of Transportation Act (49 US.C.
1655(c)); and 14 CFR 11.81(c))

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—{1) is not a “major rule” under
Executive Order 12201; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034
February 286, 1979); and (3) does not warrant
preparation of a regulatory evaluation as l_he
anticipated impact is so minimal. Since this is
& routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Fort Worth, TX, on May 31, 1663.
F. E. Whitfield,

Acting Director, Southwest Region.
[FR Doc. 83-16804 Filed 6-10-82 &45 am)
BILLING CODE 4910-13-M
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14 CFR Part 71

[Alrspace Docket No. 83-ACE-03]
Alteration of Transition Area—lowa
City, lowa

AGENCY: Federal Aviation
Administration (FAA), DOT.
acTioN: Final rule.

SUMMARY: The nature of this Federal
action is to alter the 700-foot transition
area al Jowa City, lowa, to provide
additional controlled airspace for
aircraft executing a new instrument
approach procedure to the lowa City
Municipal Airport, lowa City, lowa,
utilizing a Non-Directional Radio

Beacon (NDB) installed on the airport as
a navigational aid. The intended effect
of this action is to insure segregation of
aircraft using the new approach
procedure under Instrument Flight Rules
(IFR) and other aircraft operating under
Visual Flight Rules (VFR).

EFFECTIVE DATE: August 4, 1983.

FOR FURTHER INFORMATION CONTACT:
Dwaine Hiland, Airspace Specialist,
Operations, Procedures and Airspace
Branch, Air Traffic Division, ACE-532,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 374-3408.

SUPPLEMENTARY INFORMATION: To
enhance airport usage, a new instrument
approach procedure to the lowa City
Municipal Airport, lowa City, lowa, is
being established utilizing an NDB on
the airport as & navigational aid. The
establishment of this new instrument
ipproach procedure based on this
navigational aid entails alteration of a
Iransilion area at lowa City, lowa, at
and above 700 feet above the ground
(AGL), within which aircraft are
provided air traffic control service, The
intended effect of this action is to insure
segregation of aircraft using the new
épproach procedure under Instrument
Flight Rules {IFR) and other aircraft
operating under Visual Flight Rules
{(VFR).

Discussion of Comments

On pages 15482 and 15483 of the
Federal Register dated April 11, 1983,
the Federal Aviation Administration
published a Notice of Proposed
Rulemaking which would amend
§71.181 of Part 71 of the Federal
Aviation Regulations so as to alter the
Iransition area at lowa City, lowa.
Interested persons were invited to
Participate in this rulemaking
proceeding by submitting written
temments on the proposal to the FAA.
No objections were received as a result
of the Notice of Proposed Rulemaking,

List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.

PART 71—{AMENDED]

Accordingly, pursuant to the authority
delegated to me, Sec, 71.181 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) is amended, effective 0901
GMT, August 4, 1983, by altering the
following transition area:
lowa City, lowa

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of lowa City Municipal Airport (latitude
41°38°22""N, longitude 81°32'46""W), and within
2 miles each sidé of the lowa City VOR 024"
radial, extending from the 6-mile radius area
to the VOR: within 3 miles each side of the
276" bearing from the lowa City NDB
(latitude 41737'58"N, longitude 91°32'31"W),
extending from the 6-mile radius area 1o 8.5
miles west of the NDB; within 2.5 miles each
side of the 103" bearing from the NDB
extending from the 8-mile radius area to 7
miles east of the NDB.

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec.
6(c}, Department of Transportation Act (49
U.S.C. 1855{c)): and § 11.69 of the Federal
Aviation Regulations (14 CFR 11.69)

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Issued in Kansas City, Missouri, on June 3,
1963.

John E. Shaw,

Acting Director, Central Region.
|FR Doc. 83-15710 Filed 6-10-8%; 845 sm|
BILLING CODE 4510-13-M

14 CFR Part 71
[Airspace Docket No. 83-ACE-04)

Designation of Transition Area,
Mountain Grove, Missourl

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of this Federal
action is to designate a 700-foot
transition area at Mountain Grove,
Missouri, to provide controlled airspace
for aircraft executing a new instrument
approach procedure to the Mountain
Grove, Missouri, Memorial Airport,
utilizing the Dogwood, Missouri,
VORTAC as a navigational aid. This
action will change the airport status
from VFR to IFR. The intended effect of
this action is to ensure segregation of
aircraft using the new approach
procedure under Instrument Flight Rules
(IFR) and other aircraft operating under
Visual Flight Rules (VFR).

EFFECTIVE DATE: August 4, 1883,

FOR FURTHER INFORMATION CONTACT:
Dwaine E. Hiland, Airspace Specialist,
Operations, Procedures and Airspace
Branch, Air Traffic Division, ACE-532,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 641086,
Telephone (818) 374-3408.

SUPPLEMENTARY INFORMATION: To
enhance airport usage, a new instrument
approach procedure is being developed
for the Mountain Grove, Missouri,
Memorial Airport, utilizing the Dogwood
VORTAC as a navigational aid. The
establishment of an instrument
approach procedure based on this
approach aid entails designation of a
transition area at Mountain Grove,
Missouri, at or above 700 feet above the
ground (AGL) within which aircraft are
provided air traffic control service,
Transition areas are designed to contain
IFR operations in controlled airspace
during portions of the terminal
operations and while transiting between
the terminal and enroute environment.
The intended effect of this action is to
ensure segregation of aircraft using the
new approach procedure under
Instrument Flight Rules (IFR) and other
aircraft operating under Visual Flight
Rules (VFR). This action will change the
airport status from VFR to IFR.

Discussion of Comments

On page 15482 of the Federal Register
dated April 11, 1983, the Federal
Aviation Administration published a
Notice of Proposed Rulemaking which
would amend § 71.181 of Part 71 of the
Federal Aviation Regulations so as to
designalte a transition area at Mountain
Grove, Missouri. Interested persons
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No objections were received as a
result of the Notice of Proposed
Rulemaking.
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List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.

PART 71—{AMENDED]

Accordingly, pursuant to the authority
delegated to me, Sec. 71.181 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) is amended, effective 0901
CMT August 4, 1983, by designating the
following transition area:

Mountain Grove, Missouri

That zirspace extending upward from 700
feet above the surfuce within a 5-mile radivs
of the Mountain Grove Memorial Airport
(latitude 37°0713"N, longitude 92°18°44" W)
and within 3 miles each side of the Dogwood,
Missouri, VORTAC 071" radial, extending
from the 5-mile radius area 10 6.5 miles
southwest of the airport.

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1058 (49 U.S.C. 1348(a) and 1354(a)); Sec.
6(c), Department of Transportation Act (49
U.S.C. 1855(c)): and Sec. 11.69 of the Federal
Aviation Regulations (14 CFR 11.69)

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—{1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 286, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economjc impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Issued in Kansas City, Missouri, on June 3,
1983,

John E. Shaw,

Acting Director, Central Region,
[FR Doc. £3-15701 Filed 6-10-83: 845 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Alrspace Docket No. 83-ACE-05]

Designation of Transition Area;
Waukon, lowa

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of this Federal
action is to designate a 700-foot
transition area at Waukon, lowa, to
provide controlled airspace for aircraft
executing a new instrument approach
procedure to the Waukon, lowa,

Municipal Airport, utilizing the Waukon
VORTAC as & navigational aid. This
action will change the airport status
from VFR to IFR. The intended effect of
this action is to ensure segregation of
aircraft using the new approach
procedure under Instrument Flight Rules
(IFR) and other aircraft operating under
Visual Flight Rules (VFR). Action is also
taken herein to change the VORTAC
radial from 275 degrees to 271 degrees.
EFFECTIVE DATE: August 4, 1983,

FOR FURTHER INFORMATION CONTACT:
Dwaine E. Hiland, Airspace Specialist,
Operations, Procedures and Airspace
Branch, Air Traffic Division, ACE-532,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 64108,
Telephone (816) 374-3408.
SUPPLEMENTARY INFORMATION: To
enhance airport usage, a new instrument
approach procedure is being developed
for the Waukon lowa, Municipal
Airport, utilizing the Waukon VORTAC
as & navigational aid. The establishment
of an instrument approach procedure
based on this approach aid entails
designation of a transition area at
Waukon, lowa, at or above 700 feet
above the ground (AGL) within which
aircraft are provided air traffic control
service. Transition areas are designed to
contain IFR operations in controlled
airspace during portions of the terminal
operation and while transiting between
the terminal and enroute environment.
The intended effect of this action is to
ensure segregation of aircraft using the
new approach procedure under
Instrument Flight Rules (IFR) and other
aircraft operating under Visual Flight
Rules (VFR). This action will change the
airport status from VFR to IFR. After
publication of the NPRM, it was
determined that the radial cited for the
VORTAC was magnetic (275 degrees)
rather than true (271 degrees).
Accordingly, action is taken herein to
cite the correct radial,

Discussion of Comments

On pages 15481 and 15482 of the
Federal Register dated April 11, 1983,
the Federal Aviation Administration
published a Notice of Proposed
Rulemaking which would amend Section
71.181 of Part 71, of the Federal Aviation
Regulations so as to designate a
transition area at Waukon, lowa.
Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No objections were received as a resull
of the Notice of Proposed Rulemaking.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition area.

PART 71—{AMENDED]

Accordingly, pursuant to the authority
delegated to me, Sec. 71.181 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) is amended, effective 0901
GMT August 4, 1983, by designating the
following transition area:

Waukon, lowa

That airspace extending upward from 700
feet above the surface within a 5-mile radius
of the Waukon Municipal Airport (Latitude
43°16'50"N, Longitude 81°28'11"W); and
within 3 miles each side of the Waukon
VORTAC 271° radial extending from the 5-
mile radius area to 8.5 miles west of the
Waukon Municipal Airport excluding that
portion that overlaps the Decorah, lowa,
transition area.
(Secs. 307(a) and 313{a), Federal Aviation Act
of 1058 {48 U.S.C. 1348{a) and 1354{a)); Sec.
6(c) Department of Transportation Act (49
U.S.C. 1855(c)): and § 11.89 of the Federal
Aviation Regulations {14 CFR 11.89)

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—{1) Is not a “major
rule"” under Executive Order 12291; (2} is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1679); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have 2
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Issued in Kansas City, Missouri, on June 3,
1863,

Jobn E. Shaw,

Director, Central Region.

[FR Doc. 83-15670 Filed 5-10-83; 843 am)
BILLING CODE 4910-13-M

14CFRPant 71
[Airspace Docket No. 83-ASW-15]

Alteration of Transition Area and
Control Zone: San Angelo, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment will alter
the transition area and control zone at
San Angelo, TX. The intended effect of
the amendment is to provide adequate
controlled airspace for afrcraft
executing standard instrument approach
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procedures (SIAP's) to Mathis Field.
This amendment is necessary since a
review of the designated controlled
sirspace revealed the airspace is
improperly described and the extensions
southwest of the airport are not
tequired.

EFFECTIVE DATE: August 4, 1983.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Waorth, TX 76101,
telephone (817) 877-2630.

SUPPLEMENTARY INFORMATION:

History

On April 14, 1983, a notice of proposed
rulemaking was published in the Federal
Register (48 FR 16067) stating that the
Federal Aviation Administration
proposed to alter the San Angelo, TX,
transition area and control zone,
[nterested persons were invited to
practicipate in this rulemaking
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes, this
emendment is that proposed in the
fiotice,

List of Subjects in 14 CFR Part 71

Control zones, Transition areas,
Aviation safety,

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, by the Administrator,
Sebpart G of Part 71, § 71.181 and
Subpart F of Part 71, § 71.171, of the
federal Aviation Regulations (14 CFR
Part 71) as republished in Advisory
Circular AC 70-3A dated January 3,

1983, are amended, effective 0001 G.m.1.,
August 4, 1983, as follows:

Subpart F 21371

San Angelo, TX [Revised]

Within a 5,5-mile radius of Mathis Field
tatitude 31°21°30" N., longitude 100°20'45" -
W.), and within 2 miles each side of the San
Angelo VORTAC 085" radial extending from
e 5.5-mile radius area to 8 miles northeast

‘ the VORTAC:; and within 2 miles each side
Uthe San Angelo instrument landing system
15) localizer northeast course extending

wm the 5.5 mile radius area to 8 miles
?;‘:\hi-f;st of the San Angelo VORTAC
SWradial,

Subpart G 71181

$an Angelo, TX [Revised)

: That airspace extending upward from 700
! above the surface within an 8-mile radius
#Mathis Field (latitude 31°21'30" N.,

“igitude 100°29'45" W.), and within 2 miles
Hch side ofthe San Angelo VORTAC 065°

radial extending from the 8-mile radius area
to 10.5 miles northeast of the VORTAC; and
within 2 miles each side of the San Angelo
ILS localizer northeast course extending from
the 8-mile radius area to 10.5 miles northeast
of the San Angelo VORTAC 314" radial.

(Sec. 307(a), Federal Aviation Act of 1958, as
amended (49 U.S.C. 1348(a)); sec. 6(c),
Department of Transportation Act (42 US.C.
1855(c)): and 14 CFR 11.61(c))

Note—The FAA has determined that this
regulstion only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current, It, therefore:
{1} 1s not a "major rule" under Executive
Order 12201; (2) is not a “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 28, 1979);
and (3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is certified
that this rule will not have a significant
economic impact on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

Issued in Fort Worth, TX, on May 31, 1983,
F. E. Whitfield,
Acting Director, Southwest Region.
[FR Doc. 03-15881 Filed 6-10-83; K46 am)
BILLING CODE 4910-13-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 221, 234, and 235
[Docket No. R-83-1087)

Low Cost and Moderate income
Mortgage Insurance; Condominium
Ownership Mortgage Insurance;
Mortgage Insurance and Assistance
Payments for Home Ownership and
Project Rehabiiitation

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD,

ACTION: Final rule.

SUMMARY: HUD is removing the
regulatory provisions which established
the Existing Multifamily Housing
Demonstration to develop and test new
and improved mechanisms for the
purchase and/or refinancing of existing
multifamily housing projects. These
provisions are being removed because
(1) the pilot test for cooperative projects
under the Demonstration was deemed
by HUD to be unsuccessful and (2) there
is a lack of Section 235 funds available
for the condominium phase of the
Demonstration.

EFFECTIVE DATE: July 25, 1983.

FOR FURTHER INFORMATION CONTACT:
Robert W. Wilden, Office of Housing.
Multifamily Housing Development,
Elderly, Cooperative, Congregate and
Health Facilities Division, Room 6146,
Department of Housing and Urban
Development, 451 Seventh Street, S.W.,
Washington, D.C, 20410, (202) 426-8730.
This is not a toll free number.

SUPPLEMENTARY INFORMATION: The
Office of Housing and the Office of
Policy Development and Research
announced a joint Demonstration for the
conversion of existing multifamily
projects into cooperatives with an
interim rule published in the Federal
Register on May 14, 1880 (45 FR 31896).

The purpose of the Demonstration
was to develop and test new and
improved mechanisms for the purchase
and/or refinancing of existing
multifamily housing projects. The May
14, 1980 interim rule set up a procedure
for the insurance under section 221(d)(3)
(pursuant to Section 223(f)) of project
maortgages for the conversion of existing
multifamily projects into cooperatives,

There was one comment received on
the interim rule. The comment indicated
approval of the intent of the
Demonstration, but suggested that the
223(f) program be expanded to be used
also in conjunction with the 221(d}{(4)
rental program, as well as the 234(d)
condominium program (using Section
235 assistance), In light of the decision
to remove the provisions associated
with the Demonstration, it is
unnecessary to deal with the
commenter’s suggestion,

The Department, as part of the overall
Demonstration, published another
interim rule in the Federal Register on
September 11, 1880 (45 FR 60390). This
rule provided for insurance of
condominium mortgages under Sections
221 and 234 (pursuant to Section 223(f}),
as well as for Section 235 assistance.
There were no public comments
received regarding this rule.

On September 15, 1980, the
Department published in the Federal
Register (45 FR 61262), a Solicitation to
Submit Pilot Project Applications and
Preliminary Guidelines for
Implementation of the Existing
Multifamily Housing Demonstration.
This Solicitation stated that the pilot
cooperative test would be limited to
seven projects, out of a total of thirty
projects, located in six metropolitan
areas, for the full scale Demonstration.
The Solicitation established the
application procedures, the eligibility
criteria, selection factors and processing
procedures for the Demonstration.
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Special emphasis was to be placed on
innovative aspects of the cooperative
conversion, such as financing
mechanisms and tenant benefits in the
areas of displacement, housing
expenses, conservation measures and
resident equity limitations.

The Department received nine
applications for participation in the pilot
lest, Six of these applications placed an
emphasis on GNMA Tandem financing
in order to make the proposals
economically feasible. In view of the
substantially greater cost to the public,
as a whole, whenever GNMA Tandem
financing is used to develop a project,
the Department believed these pilot
applications did not successfully
demonstrate any new, innovative or
improved mechanisms that would be
available for the purchase or refinancing
of existing multifamily housing projects.
Of the remaining three applicants, which
were given additional time to revise
their applications to correct deficiencies
with supplementary information, one
applicant withdrew its application and a
second applicant submitted a
supplementary application which was
rejected because the application did not
correct the deficiencies noted in the
original application, or in some
instances created new problems. While
the third application was found to be
marginally feasible, the Department
decided not to go forward with the
Demonstration because of the lack of
other acceptable applications. Since the
Department deemed the cooperative test
project to be unsuccessful, no
Solicitation Notice was ever published
for the condomintum pilot project. In
addition, the lack of Section 235 funds
was also a consideration in the
Department’s decision to remove the
regulatory provisions relating to the
condominium phase of the
Demonstration.

Therefore, based upon the negative
experience from the pilot test for
cooperative projects under the
Demonstration, the Department is
removing the provisions, adopted by the
May 14, 1980 interim rule, for insurance
under Section 221{d)(3) (pursuant to
Section 223(f)) of project mortgages for
the conversion of existing multifamily
projects into cooperatives, The
Department is also removing similar
provisions, adopted by the September
11, 1980 interim rule, for the conversion
of existing multifamily projects into
condominiums.

Since the Department has solicited
public comments on each of the two
interim rules, and has considered the
one commenl received, it is unnecessary
to solicit further public comment at this

time. Accordingly, the Department is
proceeding by final rule to remove the
regulatory provisions which established
the Existing Multifamily Housing
Demonstration.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50 which
implement Section 102{2)(C) of the
National Environmental Policy Act of
1969, 42 U.S.C. 4332. The Finding of No
Significant Impacl is available for public
inspection during regular business hours
in the Office of the Rules Docket Clerk,
Room 10278, 451 Seventh Street, SW.,
Washington, D.C. 20410.

This rule does not constitute a “major
rule” as the term is defined in Section
1(b) of Executive Order 12291 on Federal
Regulation. Analysis of the rule
indicates that it does not (1) have an
annual effect on the economy of $100
million or more; (2] cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Pursuant to the provisions of 5 U.S.C
605(b) (the Regulatory Flexibility Act),
the Undersigned hereby certifies that
this rule does not have a significant
economic impact on a substantial
number of small entities. Since the rule
affects only a few potential projects, it
could have possible impact imapact on
only a few small entities.

This rule is listed at 47 FR 48432 as
item H-13-82 in the Department's
Semiannual Agenda of regulation
published on October 28, pursuant to
Executive Order 12291 and the
Regulatory Flexibility Act.

The Catalog of Federal Domestic
Assistance program numbers are 14.137,
Mortgage Insurance—Rental and
Cooperative Housing for Low and
Moderate Income Families, Market
Interest Rate, 221(d)(3) Market Rate;
14.155, Mortgage insurance for the
Purchase or Refinancing of Existing
Multifamily Housing Projects (223 (f));
14.112, Mortgage Insurance—
Construction or Substantial
Rehabilitation of Condominium Projects
(234(d); 14.105, Interest Reduction—
Homes for Lower Income Families
[(235(i)).

List of Subjects
24 CFR Part 221

Condominiums, Low and moderate
income housing, Mortgage insurance,
Displaced families, Single Family
housing, Projects, Cooperatives

24 CFR Part 234

Condominiums, Mortgage Insurance
Homeownership, Projects, Units.

24 CFR Part 235

Condominiums, Cooperatives, Low
and moderate income housing, Morigage
insurance, Homeownership, Grant
program; housing and community
development.

Accordingly, 24 CFR Parts 221, 234
and 235 are amended as follows:

PART 221—LOW COST AND
MODERATE INCOME MORTGAGE
INSURANCE

§§221.560b, 221.560c [Removed]

1. Part 221 is amended by removing 24
CFR 221.560b and 221.560c.

PART 234—CONDOMINIUM
OWNERSHIP MORTGAGE INSURANCE

§§234.692a, 234.538 |Removed)

2. Part 234 is amended by removing 24
CFR 234.69a and 234.538.

PART 235—~MORTGAGE INSURANCE
AND ASSISTANCE PAYMENTS FOR
HOMEOWNERSHIP AND PROJECT
REHABILITATION
§235.15d [Removed]

3, Part 235 is amended by removing 24
CFR 235.15d.

Authority: Section 7(d) of the Department

of Housing and Urban Development Act (42
U.S.C. 3535(d}).

Dated: June 6, 1983,
W. Calvert Brand,
General Deputy Assistant Secretary for
Housing—Deputy Federal Housing
Commissioner.

[FR Doc. 83-15728 Filod 6-10-83; 8:45 am|
BILLING COOE 4210-27-M

VETERANS ADMINISTRATION
38 CFR Part 3

Increase in Pension Rates and Income
Limitations

AGENCY: Veterans Administration.
ACTION: Final regulation changes.

SuMMARY: The Veterans Administration
has amended its regulations setting forth
the annual rates of improved pension

and parents’ dependency and indemnity
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compensation (DIC), the annual income
Iimitations applicable to receipt of
section 308 pension, old-law pension

and parents’ DIC, and the annual

smount of & spouse’s income that is
mcludable from a veteran's annual
income under the section 306 pension
program. The need for this action results
from the forthcoming social security
wst-of-living increase. The effect of this
sction is to increase the rates and

income limitations by the same
percentage that social security benefits
will be increased. A regulatory
mmendment has also been made to delay
the effective date for rounding down of
periodic improved pension rates

pursuant to recently enacted legislation.

oATE: These regulation changes are
effective December 1, 1983, the effective
date of the social security cost-of-living
increase.

FOR FURTHER INFORMATION CONTACT:
Robert M. White (202-389-3005).

SUPPLEMENTARY INFORMATION: Under 38
US.C. 3112 the Veterans Administration
s rquired to increase the rates of
improved pension and parents’
dependency and indemnity
wmpensation (DIC), the income
limitations applicable to section 306
pension, old-law pension and parents’
DIC and the amount of & spouse's

income that is excludable from the
imount of @ veteran's annual income
under the section 306 pension program
whenever there is a social security cost-
oi-living increase. The benefits are to be
Increased by the same percentage as
social security benefits and at the same
time

The Social Security Administration
reports that there will be a cost-of-living
ncrease of 3.5 percent in social security
benefits effective December 1, 1983.
Accordingly, we are amending 38 CFR
323 through 3.26 and 3.262(b)(2) to
implement corresponding Veterans
Administration benefit increases.

The Omnibus Budget Reconciliation
Act of 1882 provided for the rounding
down of monthly or other periodic
pension rates effective June 1, 1883.
However, the Social Security
Amendments of 1983, Pub. L. 88-21,
imended that effective date for
purposes of improved pension to
tincide with the first social security
tost-of-living adjustment which
becomes effective after May 31, 1083
The effective date of that adjustment
bas now been established as December
1.1883. We have, therefore, amended 38
CFR 3.29(b) to provide that the rounding
down of monthly or other periodic
‘mproved pension rates will be effective
with respect to amounts of improved

pension payable for periods beginning
on or after December 1, 1983,

Pursuant to 38 CFR 1.12 the Veterans
Administration finds that prior
publication of these changes for public
notice and comment is not required and
is unnecessary. The Veterans
Administration has no discretion in this
matter. The law requires that we
increase these benefits by the
percentage amount determined by the
Social Security Administration and that
the improved pension rounding
provisions be effective at the same time
the social security increase is effective.
Consequently, a proposed notice will
not be published. For this reason, these
changes are also not subject to the
Regulatory Flexibility Act, 5 U.S.C. 601~
612, since they do not come within the
term "rule" as defined in that Act,

In accordance with Executive Order
12291, Federal Regulation, we have
determined that these regulation
changes are nonmajor for the following
reasons:

(1) They will not have an effect on the
economy of $100 million or more.

(2) They will not cause a major
increase in costs or prices.

(3) They will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

List of Subjects in 38 CFR Pant 3

Administrative practice and
procedure, Claims, Handicapped, Health
care, Pensions, Veterans, Velerans
Administration.

(Catalog of Federal Domestic Assistance
Program numbers are 64.104, 64.105, and
64.110)

Approved: May 11, 1983,

By direction of the Administrator.
Everett Alvarez, Je.

Deputy Administrator,

PART 3—[AMENDED]

In § 3.23, paragraphs (a) and (c) are
revised to read as follows:

§3.23 Improved pension rates.

(a) Maximum annual rates of
improved pension— (1) Veterans
permanently and totally disabled (38
U.S.C. 521).

(i) Veteran with no dependents,
$5,515.

(if) Veteran with one dependent,
$7,225.

(iii) For each additional dependent,
$935.

(2) Veterans in need of aid and
attendance.

(i) Veteran with no dependents,
$8,823.

(ii) Veteran with one dependent,
$10,633.

(iii) For each additional dependent,
$935.

(3) Veterans who are housebound.

(i) Veteran with no dependents,
$6,741.

(ii) Veteran with one dependent.
$8,451.

(iii) For each additional dependent,
$935.

(4) Two veterans married to one
another; combined rates.

(i) Neither veteran in need of aid and
attendance or housebound, $7,225.

(ii) Either veteran in need of aid and
attendance, $10,533.

(iii) Both veterans in need of aid and
attendance, $13,839.

(iv) Either veteran housebound, $8,451.

(v} Both veterans housebound; $9.678.

(vi) One veleran housebound and one
veteran in need of aid and attendance,
$11,758,

(vii) For each dependent child, $835.

(5) Surviving spouse alone and with a
child or children of the deceased
veteran in custody of the surviving
spouse (38 U.S.C. 541).

(i) Surviving spouse alone, $3,605.

(ii) Surviving spouse and one child in
his or her custody, $4.841.

(iii) For each additional child in his or
her custody, $935.

(6) Surviving spouses in need of aid
and attendance.

(i) Surviving spouse alone, $5,912.

{ii) Surviving spouse with one child in
his or her custody, $7,056.

(iii) For each additional child in his or
her custody, $935.

(7) Surviving spouses who are
housebound.

(i) Surviving spouse alone, $4,518.

(ii) Surviving spouse and one child in
his or her custody, $5,661.

(iii) For each additional child in his or
her custody, $935.

{See § 3.24 for entitlement criteria and rate
applicable to a child of a deceased veteran
not in custody of a surviving spouse who has
basic eligibility to receive improved pension.
The term “basic eligibility to receive
improved pension” is defined In § 3.24.)

(c) Mexico border period and World
War I veterans. The applicable
maximum annual rate payable to a
Mexican border period or World War I
veteran under this section shall be
increased by $1,245. (38 U.S.C. 521(g)).

2. In § 3.24, paragraphs (b) and (c) are
revised to read as follows:
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§3.24 Improved pension rates; surviving
children,

(b) Child with no personal custodian
or in the custody of an institution. In
cases in which there is no personal
custodian, i.e., there is no person who
has the legal right to exercise parental
control and responsibility for the child's
welfare (see § 3.57(d)), or the child is in
the custody of an institution, pension
shall be paid to the child at the annual
rate of $935 reduced by the amount of
the child's countable annual income.

(c) Child in the custody of person
legally responsible for support—{1)
Single child. Pension shall be paid to a
child in the custody of a person legally
responsible for the child's support at an
annual rate equal to the difference
between the rate for a surviving spouse
and one child under § 3.23(a)(5)(ii), and
the sum of the annual income of such
child and the annual income of such
person. The amount payable, however,
may not exceed the amount by which
$935 exceeds the child's countable
annual income,

(2) More than one child. Pension shall
be paid to children in custody of a
person legally responsible for the
children's support at an annual rate
equal to the difference between the rate
for a surviving spouse and an equivalent
number of children (but not including
any child who has countable annual
income equal to or greater than $935)
and the sum of the countable annual
income of the person legally responsible
for support and the combined countable
annual income of the children (but not
including the income of any child whose
countable annual income is equal to or
greater than $935). The combined
amounl! payable, however, may not
exceed the amount by which $935 times
the number of eligible children exceeds
the sum of the children's countable
annual income. (38 U.S.C. 542).

3. In § 3.25, paragraphs (a), (c), (d) and
(e) are revised to read as follows:

§3.25 Parent's dependency and indemnity
compensation rates.

Dependency and indemnity
compensation (DIC) shall be paid
monthly to parents of a deceased
veteran in the following amounts. (38
U.S.C. 415)

(8) One parent. Except as provided in
paragraph (b) of this section, if there is
only one parent the monthly rate of DIC
paid to such parent shall be $257
reduced on the basis of the parent's

annual income according to the
following formula:

FOR EACH $1 OF ANNUAL INCOME

uls shall be
roduced by

- |
The S257 moothly | e e more
han But not mode than

$00 eyttt
08 $800

No DIC is payable under this
paragraph if annual income exceeds
$6,273,

(c) Two parents not living together.
The rates in this paragraph apply to: (1)
Two parents who are not living together,
or (2) an unremarried parent when both
parents are living and the other parent
has remarried. ’Il“ge monthly rate of DIC
paid to each such parent shall be $183,
reduced on the basis of each parent's
annual income, according to the
following formula:

FOR EACH $1 OF ANNUAL INCOME OF EACH
PARENT

$800
6273

The §1

rate

Which s more
:" han

0
800
1,000
1,100
1200

No DIC is payable under this
paragraph if annual income exceeds
$6,273.

(d) Two parents living together or
remarried parents living with spouses.
(1) The rates in this paragraph apply to:
(1) Each parent living with another
parent; and (ii) each remarried parent,
when both parents are alive. The
monthly rate of DIC paid to such parents
will be $172, reduced on the basis of the
combined annual income of the two
parents living together or the remarried
parent or parents and spouse or
spouses, as computed under the
following formula:

FOR EACH §1 OF COMBINED ANNUAL INCOME

[ which s But not

The $172 monthy rate shall be
reduced by more than

$0.00

)

03
04
05
06
08

No DIC is payable under this
paragraph if combined annual income
exceeds $8,435,

(2) The rates in this paragraph are
also applicable in the case of one
surviving parent who has remarried,
computed on the basis of the combined
income of the parent and spouse, if this
would be a greater benefit than that
specified in paragraph (a) of this section
for one parent.

(e) Aid and attendance. The monthly
rate of DIC payable to a parent under
this section shall be increased by $135if
such parent is: (1) A patient in a nursing
home, or {2) helpless or blind, or s0
nearly helpless or blind as to need or
require the regular aid and attendance
of another person.

4. Section 3.26 is revised to read as
follows:

§3.26 Section 306 and old-law pension
annual income limitations.

(a) Section 306 pension income
limitations. (1) Veteran or surviving
spouse with no dependents, $6,273.

(2) Veteran with no dependents in
need of aid and attendance (38 U.S.C.
521(d), as in effect on December 31,
1978), $6,773.

(3) Veteran or surviving spouse with
one or more dependents, $8,435.

(4) Veteran with one or more
dependents in need of aid and
attendance (38 U.S.C. 521(d), as in effect
on December 31, 1978), $8,935.

(5) Child (no entitled veteran or
surviving spouse), $5,126.

(b) O/d-law pension income
limitations. (1) Veteran or surviving
spouse without dependents or an
entitled child, $5,490,

(2) Veteran or surviving spouse with
one or more dependents, $7,819.

5. In § 3.29, paragraph (b) is revised as
follows:

§3.29 Rounding.

(b) Monthly ar ather periodic pension
rates. Afer determining the monthly or
other periodic rate of improved pension
under §§ 3.273 and 3.30 or the rate
payable under section 306{a) of Pub. L
95-588 (92 Stat. 2508), the resulting rate,
if not @ multiple of one dollar, will be
rounded down to the nearest whale
dollar amount. The provisions of this
paragraph apply with respect to
amounts of pension payable for periods
beginning on or after June 1, 1983, under
the provisions of section 306(a) of Pub.
L. 95-588 and with respect to amount of
improved pension payable for periods
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heginning on or after December 1, 1983
under the provisions of 38 U.S.C. 521,
541, or 542. (38 U.S.C. 3023)

6. In § 3.262, paragraph (b)(2) is
revised to read as follows:

§3.262 Evaluation of income,

(b) Income of spouse. Income of the
spouse will be determined under the
rules applicable to income of the
tlaimant, * * *

(2) Veterans. The separate income of
the spouse of a disabled veteran who is
entitled to pension under laws in effect
on June 30, 1860, will not be considered.
Where pension is payable under section
06(a) of Pub. L. 95-588, to a veteran
who is living with a spouse there will be
Included as income of the veteran all
income of the spouse in excess of
whichever is the greater, $1,098 ($1,930
sfter May 31, 1882 and before December
1, 1983} or the total earned income of the
spouse, which is reasonably available to
or for the veteran, unless hardship to the
veteran would result. The presumption
that inclusion of such income is
mailable to the veteran and would not
work & hardship on him or her may be
rebutted by evidence of unavailability
orof expenses beyond the usual family
requirements. (38 U.S.C. 521(f); sec.
%6(a)(2)(B) of Pub. L. 95-588; 92 Stat.
2407),
7R Doc. 5315017 Flled 8-10-83; 848 am)

BLUNG CODE $320-01-M

-

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 144 and 146
[OW-FRL 2377-7)

State Underground Injection Control
Programs: Procedures,
Technical Criteria and Standards;
Availability of Guidance Documents

AGENCY: Environmental Protection
Agency.
AcTion: Notice of availability.

SuMmaRY: EPA promulgated final
imendments to its Underground

Injection Control (UIC) Program
tegulations on February 3, 1982 (47 FR
4992: 40 CFR Part 122 (Permitting
Procedures recently recodified in 40 CFR
Part 144, 48 FR 1416) and Part 146

Q‘ echnical Criteria and Standards)). The
UIC regulations are promulgated
pursuant to Section 1421 of the Safe
Drinking Water Act. As a result of these
tmendments, EPA has received several
questions regarding the proper

interpretation of certain provisions of
the UIC regulations.

This document announces the
availability of two guidance documents
that provide Interpretation of the UIC
regulations: Ground-Water Program
Guidance No. 28, Appropriate
Classification and Regulatory Treatment
of Experimental Technologies: and
Cround-Water Program Guidance No.
29, Consolidation of Permitting
Procedures for Multiple Wells.

ADDRESSES: These guidances are
available from EPA Headquarters and
the Regional Offices. To obtain a copy
contact:

Headquarters—Thomas E. Belk, Chief,
CGround-Water Protection Branch, WH
550, 401 M Street SW, Washington, DC
20460,

Region I—]erome Healey, Chief,
Water Supply Branch, JFK Federal
Building, Boston, MA 02203.

Region lI—Walter Andrews, Chief,
Water Supply Branch, Federal Building,
26 Federal Plaza, New York City, NY

10007.

Region IlI—Robert Blanco, Chief,
Water Supply Branch, Curtis Building,
6th and Walnut Streets, Philadelphia,
PA 19106.

Region IV—Donald . Guinyard, Chief,
Water Supply Branch, 345 Courtland
Street, Atlanta, GA 30365,

Region V—Dr. Edith Tebo, Chief,
Water Supply Branch, 230 South
Dearborn Street, Chicago, IL 60604.

Region VI—Adelle Mitchell, Chief,
Water Supply Branch, 1201 Elm Street,
Dallas, TX 75270.

Region VII—Tom Gillard, Chief,
Water Supply Branch, 324 E, 11th Street,
Kansas City, MO 84108.

Region VIlI—Roger Frenette, Chief,
Water Supply Branch, 1860 Lincoln
Street, Denver, CO 80205.

Region IX—Bill Thurston, Chief,
Water Supply Branch, 215 Fremont
Street, San Francisco, CA 94105.

Region X—William A. Mullen, Chief,
Water Supply Branch, 1200 Sixth
Avenue, Seattle, WA 98101.

FOR FURTHER INFORMATION CONTACT:
Thomas E. Belk, Chief, Water Supply
Branch, Environmental Protection
Agency, 401 M Street SW., Washington,
DC, 20460; {202) 382~5530.

Dated: May 31, 1983,
Rebecca W, Hanmer,
Acting Assitant Administrator for Water.

[FR Doc. 53-15344 Piled 5-10-83: &45 am|
BILLING CODE 6580-50-M

40 CFR Parts 204, 205, and 211

[A-FRL 2376-4)

Noise Emission Standards for Portable
Air Compressors, Medium and Heavy
Trucks, Motorcycies and Motorcycle
Replacement Exhaust Systems, Truck
Mounted Solid Waste Compactors, and
Noise Labeling Requirements for
Hearing Protectors; Final Rule;
Revocation of Product Verification
Testing, Reporting and Recordkeeping
Requirements; Correction and
Technical Amendments.

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; correction and
technical amendments.

SUMMARY: This document corrects a
final regulation published December 28,
1882 (47 FR 57709) which implemented a
revocation of product verification
testing, reporting and recordkeeping
requirements for noise emission
standards for portable air compressors,
medium and heavy trucks, motorcycles
and motorcycle replacement systems,
truck mounted solid waste compactors,
and noise labeling requirements for
hearing protectors, The action is
necessary to correct minor
inconsistencies.

EFFECTIVE DATE: June 13, 1983,

FOR FURTHER INFORMATION CONTACT:
Louise Giersch, Office of Air, Noise and
Radiation (ANR-445), Environmental
Protection Agency, Washington, D.C.
20460; (202) 382-2835.

Corrections

PART 205—TRANSPORTATION
EQUIPMENT NOISE EMISSION
CONTROLS

Subpart B—Medium and Heavy Trucks

§ 205.57-2 [Corrected)

1. In § 205.57-2 Test Vehicle Sample
Selection, paragraph (a), corrected line
15, column 1 on page 57715 is as follows:
“number of vehicles as specified in
paragraph (c) of."

§ 205.57-3 [Corrected]

2.a. In § 205.57-3 Test Vehicle
Preparation, paragraph (), corrected
line 16, column 2 on page 57715 after the
word “Administrator.” add as follows:
“For purposes of this section, prescribed
manufacturing and inspection
procedures include quality control
testing and assembly procedures
normally performed by the manufacturer
on like products during early production
so long as the resulting testing is not
biased by the procedure.”
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b. In § 205.57-3, paragraph (a) on page
57715 is corrected in the last sentence by
lower casing the word “The" and by
adding the following phrase to the
beginning of that sentence: “In the case
of imported products * * *.".

§205.55-2 |Amended)

3. In § 206.55-2, paragraph (a)(3) is
revised to read as follows:

(9) L

(3) At any time following receip! of
nolice under this section with respect to
a configuration, the Administrator may
require that the manufacturer ship test
vehicles to the EPA test facility in order
for the Administrator to perform the
tests required for production
verification.

§205.58-1 [Corrected]

4. In § 205.58-1 Noise Emission
Warranty, corrected line 18 through 34,
column 3 on page 57715 is as follows:
Noise Emissions Warranty

(Name of vehicle manufacturer) warrants
to the first person who purchases this vehicle
for purposes other than resale and to each
subsequent purchaser thal this vehicle as
manufactured by (names of vehicle
manufacturer), was designed, built and
equipped to conform at the fime it left (name
of vehicle manufacturer)'s control with all
applicable U.S. EPA Noise Control
Regulations,

This warranty covers this vehicle as
designed, built and equipped by (Name of
vehicle manufacturer), and is not limited to
any particular part, component or system of
the vehicle manufactured by (name of vehicle
manufacturer). Defgcts in design, assembly or
in any part, component or system of the
vehicle as manufactured by (name of vehicle
manufacturer), which, at the time it left (name
of vehicle manufacturer)'s control, caused
noise emissions to exceed Federal standards,
ure covered by this warranty for the life of
the vehicle.

§205.58-2 [Corrected]

5. Section 205.58-2 Tampering,
paragraph (c), corrected line 17, column
1 on page 577186 is as follows: “which a
proscribed act has been”.

PART 205—~TRANSPORTATION
EQUIPMENT NOISE EMISSION
CONTROLS

Subpart D—Motorcycles

§ 205.162-1 [Corrected]

1. Section 205.162-1 Warranty,
corrected line 42, column 3 on page
57721 is as follows: “28. Section 205.162~
1 (b). {c), and (d) are removed."

§205.168-1 [Corrected]

2. Section 205.168-1 General
Requirements, paragraph (c), corrected

SUPPLEMENTARY INFORMATION:
Background

40 CFR 271.122(c)(4) (formerly
§ 123.122(c)(4); 47 FR 32377, July 26,
1962) requires that States which have
received any but not all Phases/
Components of interim authorization
amend their original submissions by July
28, 1983, to include all Components of
Phase 1L 40 CFR 271.137(a) (formerly
§ 123.137(a); 47 FR 32378, July 286, 1982)
further provides that on July 26, 1983,
interim authorizations terminate excep!
where the State has submitted by that
date an application for all Phases/
Compaonents of interim authorization.

Where the authorization (approval) of

~~the State program terminates, EPA is to

line 24, column 2 on page 57722 is as
follows: (1) not withstanding paragraph
(a)(1)".

3. Section 205.168-11 Order o cease
distribution paragraph (a) is revised to
read as follows:

“§ 205.168-11 Order to cease distribution.

“(a) If a category of exhaust systems
is found not to comply with this subpart
because it has not been verified or
labeled as required by § 205.169, the
Administrator may issue an order to the
manufacturer to cease distribution in
commerce exhaust systems of that
category. This order will not be issued if
the manufacturer has made a good faith
attempt to properly production verify
the category and can establish such

good faith."” administer and enforce the Federal
program in those States. However, the

BN g s B D Regional Administrator may, for good

Dated: May 27, 1683. cause, extend the July 26, 1983, deadline

Charles L. Elkins, for submission of the interim

Acting Assistant Administrotor for Air, Noise  authorization application and the

and Radiation. deadline for the termination of the

[FR Doc. 83-15146 Filed 8-10-83 845 am) approval of the State program.

BELE DOTn s Note.—40 CFR Part 123, including the july

20, 1982 smendments (47 FR 32373), was

recodified on April 1, 1883 as 40 CFR Part 21

40 CFR Part 271 (48 FR 14248).
[SW=¢-FAL 2%14) North Carolina received Phase |
Hazardous Waste Management interim authorization on December 18,
Program; North Carolina; Request for 1980. Phase II, Components A and B,
Extension of Appilication Deadline for interim authorization was granted on
Interim Authorization Phase II, March 26, 1982. However, North
Component C Carolina’s ability to apply for Phase 11,

4 Component C, interim authorization
AGENCY: Environmental Protection before July 28, 1983, was delayed when
Agency. the North Carolina General Assembly

ACTION: Notice of extension of
application submission and interim
authorization period.

SUMMARY: On April 11, 1983, the State of
North Carolina requested a ninety (90)
day extension beyond the July 26, 1983,
deadline for application for Phase I,
Component C, interim authorization
(authority to permit land disposal

did not enact the necessary legislation
enabling the State Commission for
Health Services to adopt revised land
disposal rules prior to July 26, 1983.
Anticipating enactment of the necessary
legislation in late May 1983, North
Carolina has committed to the following
schedule for applying for authorization:
July 1883—Hold three public meetings

facilities) under the Resource ::ﬁ;gtlx::‘lg gis osal‘m pulalio:g.
Conservation and Recovery Act of 1978, A { 1983 pR : :&he

as amended. EPA is granting this Comung:li’:slon for Hea‘llth Services to
extension. One effect of this action is to SdBEEthE et Tibacned
allow North Carolina to submit its P regul

effective October 1, 1983.

August 1983—Submit a draft -
application for Component C to EPA il
regulations are adopted.

application after fuly 26, 1983, It also
avoids termination on July 26 of the
interim authorization which EPA
granted previously to the State for the

Phase I and Phase II, Components A and spﬁxgo?\e;olmm‘: gnal
srggor':;:n B i Sz Tang ety November 1983—Submit draft
EFFECTIVE DATE: May 4, 1983 application for Final Authorization.
FOR FURTHER INFORMATION CONTACT: Decision

James H, Scarbrough, Chief, Residuals
Management Branch, Environmental
Protection Agency, 345 Courtland Street,
N.E, Atlanta, Georgia 30365, Telephone
(404) 881-3016.

On May 4, 1983, in consideration of
the State Commission’s efforts to oblain
the necessary legislation and North
Carolina's past performance in
managing and implementing a

S e S o GEhAuie 4 gl
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hazardous waste management program
in a timely fashion, I found there was
good cause to grant the State's request
for a ninety (90) day extension beyond
the deadline for applying for Phase I,
Component C. Therefore, North Carolina
must officially submit a complete
upplication for this component to EPA

on or before October 26, 1983. If the

State fails to submit a complete
spplication by October 26, 1983,

approval of the State program will
lerminate automatically and
administration of the hazardous waste
management program will revert to EPA.

List of Subjects in 40 CFR Part 271

Hazardous materials, [ndian lands,
Reporting and recordkeeping
requirements, Waste treatment and
disposal, Water pollution control, Water
supply, Intergovernmental relations,
Penalties, Confidential business
information.

Authority: This notice is issued under the
sutharity of Sections 2002(s), 3006 and
7004(h) of the Solid Waste Disposal Acl, as
amended by the Resource Conservation and
Recovery Act of 1978, as amended, 42 U.S.C.
8512(), 6826 and 6974(B),

Dated: May 28, 1983,

Jobn A. Little,

Deputy Regional Administrator.
(FR Doc. 8315728 Filed 6-10-83; 848 am)
SILUNG CODE 8560-50-M

40 CFR Parts 712 and 763

(0OPTS-80013; TSH-FRL 2381-2]
Chemical Information and Asbestos
Rules; Release of Aggregate Statistics

AGenCY: Environmental Protection
Agency (EPA).
ACTION: Rule-related notice.

sumMaRy: EPA will publicly release
aggregate statistics from information
reported for two recent Toxic
Substances Control Act (TSCA) section
B{a) rules, the Preliminary Assessment
Information rule and the Asbestos
Reporting Requirements rule. This notice
describes the aggregation method that
will be used and the protections from
disclosure that will be afforded to
individual confidential submissions. It
also provides companies the oppartunity
to request that certain aggregate
information not be released if
publication would cause significant
economic harm to the company. These
aggregation procedures will also apply
lo the amendment to the Preliminary
Assessmenlt Information rule adding the
cthemicals from the Sixth through Ninth
ITC Reports and to future iterations of

the Preliminary Assessment Information
rule, unless the Agency states otherwise.
DATES: Requests thal aggregate
information not be released must be
received by EPA by July 13, 1983,
Aggregate information may be released
beginning July 28, 1983.

ADDRESS: See paragraph IIL “Objections
to Publication of Aggregates™ in
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Jack P. McCarthy, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. E-511, 401 M St.,
SW., Washington, D.C, 20460, Toll Free:
(800-424-9065), In Washington, D.C.:
(554-1404), Outside the USA: (Operator-
202-554-1404).

SUPPLEMENTARY INFORMATION:

1. Background

In two recent rules published under
the authority of section 8(a) of SCA, the
Preliminary Assessment Information
rule, which was published in the Federal
Register of June 22, 1982 (47 FR 26992)
(40 CFR 712), and the Asbestos
Reporting Requirements rule, which was
published in the Federal Register of July
30, 1982 (47 FR 33198) (40 CFR 783), the
Environmental Protection Agency (EPA)
stated that production, use, release, and
worker exposure information submitted
for each substance or asbestos product
category or subcategory will be released
in aggregate form when such release
does not reveal confidential business
information. To facilitate the release of
aggregate statistics, the rules stated that
no numerical data from individual
reports ‘will initially be released, even if
they are not claimed as confidential,
unless such release can be shown not to
jeopardize the aggregate data set. This
notice announces that EPA intends to
release aggregate data from these rules
after July 28, 1983. It also described the
protections that will be afforded to
individual confidential submissions to
ensure that a company’s proprietary
interests are not infringed when
aggregate statistics are released. The
aggregate release procedures described
in this notice will also be followed for
amendments to the Preliminary
Assessmen! Information rule, unless the
Agency states otherwise.

Data collected under the Preliminary
Assessmen! Information rule and its
amendments are used for assessing risks
associated with chemicals and in
making decisions for testing chemicals.
Information submitted under the
Asbestlos Reporting Requirements rule
will be used for quantifying risks
associated with different asbestos-
containing products and for conducting

analyses necessary o support TSCA
section 6 regulatory investigations. The
Agency believes that it is the intent of
TSCA that the public be afforded the
opportunity to participate in regulatory
activities under the Act whenever
means are available, Therefore, the
Agency believes that it is strongly in the
public interest that this aggregate data
be released to support participation by
interested parties in TSCA regulatory
programs and to increase public
understanding of the nature of and
rationale for Agency actions.

I1. Aggregation Methodology

EPA understands that the publication
of aggregate statistics may provide data
that could facilitate making estimates
about the individual values that
comprise the aggregates. Therefore, the
Agency has taken steps to limit the
ability of any party, even the companies
contributing information to the
aggregate, to estimate too closely the
values that make up any a ate. In
other words, the Agency will normally
consider releasing aggregate data only if
such release does no! pose a risk of
causing significant competitive injury to
the companies involved.

While no clear lines define what is a
risk of significant competitive injury in
this context, the Agency believes that
the standards for aggregate release it
has developed for these two data bases
sufficiently minimize the risk of harm to
affected companies. Specific details
about the disclosure control techniques
employed cannot be disclosed because
to do so would significantly diminish
their effectiveness. However, the levels
of protection afforded are consistent
with those applied by other agencies
that publish statistical compilations,
although the techniques used or
standards applied are not necessarily
identical to those employed by any
individual agency. In addition, the
standards conform to those
recommended in “Statistical Policy
Working Paper 2. Report on Statistical
Disclosure and Disclosure-Ayoidance
Techniques” (1978), published by the
Office of Federal Statistical Policy and
Standards of the Department of
Commerce.

The publication of aggregate statistics
from these two section 8{a) data bases
will be controlled by a set of release
criteria which require that certain
minimum levels of protection be
provided to the individual pieces of
confidential business information that
comprise the set of data, or data cell,
being aggregated. The re'ease criteria
protect against disclosure of the size of
the market shares held by the
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companies that comprise the data cell.
The criteria also require a minimum
level of protection for each of the cell’s
confidential members. Special
protections are afforded when the set of
data being aggregated contains a small
number of canfidential members.

The Agency will follow accepted
statistical practice and not make public
the values chosen for the dominance
rules and other statistical requirements
that make up the release criteria for
these section 8{a) data sets. Were these
values published, parties with exact or
approximate knowledge about the
magnitude of one or more of the
confidential members of the cell might
be able to approximate the other
members more specifically than the
Agency deems appropriate.

In addition, the Agency will provide
several other procedural protections for
individual confideatial claims. As stated
in the two rules, all information
submitted to EPA will initially be
treated as confidential, whether claimed
as such by the submitter or not.
Therefore, the Agency will release
pieces of nonconfidential information
only if such release will not affect the
corresponding aggregate. In addition, the
Agency will use its discretion in
selecting formats for releasing
potentially sensitive aggregates,
Aggregate totals will normally be
released in the form of randomly-
generated ranges within which the
actual aggregate total falls. Under some
circumstances it may be necessary to
compress categories of information
together, modify the size of a range, or,
in limited instances, suppress a category
of data, if any of these actions are
necessary lo prolect a company's
confidential business information. The
Agenoy also will not release information
about the number of members of a data
cell unless that number is large encugh
to limit the ability of competitors to
break down the aggregate.

I11. Objections to Publication of
Aggregates

Companies have in the past asserted
to EPA that in certain very unique
circumstances the publication of
aggregales, despite the extensive
precautions taken by the Agency, might
allow competitors to make precise
enough estimates of a submitter’s data
to cause it competitive injury. For that
reason, EPA will in most cases allow
companies to request that certain
categories of information submitted
under these two section 8(a) rules be
exempted from aggregate release if they
can prove to EPA’s satisfaction that
such release would cause them
significant economic harm. However,

prior to the publication of this notice
EPA found it necessary in a very limited
number of instances to release
aggregates of Preliminary Assessment
Information rule data. The Agency may
also find it necessary to release some
aggregates prior to the effective date of
this notice or before the end of the
exemplion request period provided in
future iterations of the Preliminary
Assessmen! Information rule. In every
instance of such a release special
precautions will be taken to ensure to
the extent possible that the publication
of aggregate statistics does not cause
any company significan! economic
harm. Even if an exemption is granted,
the Agency retains the right to release
aggregate statistics or individual pieces
of confidential data under the authority
of section 14{a){4) of TSCA, if such
release is essential to a p

under the Act. In addition, the Agency
may investigate alternatives to
suppressing & category of information
that would still diminish the possible
harm identified by the company
requesting an exemption. These
alternatives might include collapsing
categories of information together or

modifying the size of an aggregate range.

General guidelines describing the
kinds of claims which the Agency
believes do not warrant an exemption,
as well as procedures for requesting an
exemption, are outlined below. To be
eligible for an exemption & company
must provide the Agency with clear
evidence that the release of aggregate
data for a category of information would
be likely to lead to the development of
estimates sufficiently precise to cause
the company significant economic harm.
It is nol enough to show only that an
aggregate could be used to refine
competitors' estimates based on existing
data sources or that the aggregate would
provide a variety of information that
previously has not been publicly
available for a given industry. Rather,
the company must show that a section
B(a) aggregate provides unique,
otherwise unavailable information
which could be used to generate very
close estimates of the company's
submissions. Further, the requester must
show that under these circumstances,
the release of such data could cause the
company significant competitive injury.

The Agency recognizes that other
important sources of similar information
are available in the business world and
that such information can be derived or
generated through collusion, market
surveys and estimates of the sales and
operations of rival firms, or other
sources of publicly available
information. The Agency cannot be *

<gection 8(a) information would improve

—

expected to know aboul all sources of
information that might be used in
attempting to break down a section &(s)
aggregate. However, EPA has attempted
to take into account the impact of
accessible extraneous sources of data
on the release of aggregated section 8(q)
infarmation. A company that requests
an exemption should, in providing the
information required in the next
paragraph, identify any extraneous
sources of similar data that it believes
could be used to break down an
aggregate data category to which the
company contributed information. The
company should also explain how the
release of an aggregate for a calegory of

Y ST ™

R —

a rival's ability to estimate the
exemption requester's portion of the
agaregate.

Exemption requests will be accepted
only if the requirements listed below are
fulfilled. A company requesting an
exemption must provide the following
information for each category of data
(categories are defined below) for which
a request is made:

1. List the category of information for
which it requests an exemption.

2. Describe what circumstances
unique to that category create a
substantial likelihood that a very close
estimate of the company's section 5(a)
submission could be derived by using a
published aggregate.

3. Explain why such an estimate
cannot be derived from other sources of
gimilar data.

4. Describe how such estimates are
likely to result in significant competitive
injury to the company. This should
include an explanation of why such
effects should be viewed as significant
and a description of the causal
relationship between disclosure of
aggregate data and the harmful effects.

Exemption reques!s can be made only
on a category of information basis. A
submitter for the Preliminary
Assessment Information rule must
identify the substance and the category
of information to which each request
applies. Categories that can be
exempled are: (a) lotal prodaction
volume (items 1 and 2 of section IV of
the reporting form}; {(b) quantity lost
during manufacture (item 3}; (c)
production and process categories
{boxes 1-and 8 of items 4, 5, 6, and 7}; (d)
occupational exposure (boxes 4 and 5 of
items 4, §, 6, and 7}; (e) industrial and
consumer products produced (items 8
and 9}; and (f) customer’s process
categories (item 11). '

Submitters for the Asbestos Reporting
Requirements rule may request .
exemptions for the following categories:

e Gt BE SR AR GE e ek v O OB ™ ST ™Y B3 W




Federal Register / Vol. 48, No. 114 / Monday, June 13, 1983 / Rules and Regulations

27043

[s) Primary processor—quantity of
ishestos consumed (a separate
pemption must be requested for each
product subcategory, item C of the
rporting form, box 3); (b) primary
pocessor—product shipments (separate
aemption for each product subcategory,
iem C, boxes 4 and 5); (c) secondary
pocessor—total production (separate
nemption for each end product; item D,
box 2); secondary processor—
wnsumption of asbestos mixtures
[eeparate exemption for each product,
iem [, box 5k (e) total imports

[eparate exemption for each asbestos
mixture, item E, box 3); (f) employees
uposed (item G); (g) worker exposure
simmaries (separate exemption for each
md product, item H, box 4); (h} waste
ud disposal (separate exemption for
wach end product, item J. box 3); and (i)
pollution control (item K, box 8).

The categories listed above are the
largest units for which an exemption can
be requested. Requests can be made for
maller units of information (for
example, quantity lost to the
environment instead of total quantity
lost during manufacture for a
Preliminary Assessment lmformation
nile substance).

EPA has taken exiensive precautions
% protect from disaggregation the data
i will release. Given these safeguards
ind the public interest in releasing these
sgregated data, circumstances giving
rée to a risk of significant economic
detriment should oceur infrequently and
ewmptions will be granted only under
Imited conditions. Therefore, the
iformation required above should be as
specific as possible so that the Agency
can fair;liy weigh the merits of requests
received,

Exemption request will be treated as
eonfidential if so requested. Each page
tontaining confidential material should
be marked “Confidential” at the top.
Materials which are not so marked may
be released to the public. Requests
#iould be addressed to: Document
Control Officer (TS-793), Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, Rm.
gf}-‘m 401 M St,, SW., Washington, D.C.

60,

Exemption requests for the June 22,
182 list of chemicals on the Preliminary
éssessmenl Information rule (40 CFR °
1230(d)] and from producers,

‘mporters, ar primary processors that
"ported during the first round of the
Asbestos Reporting Requirements rule
must be postmarked no later than July
13,1883, Exemption requests from
ii'r.emlary processors reporting during
e second round of the Asbestos
REPorlir\g Rule must be postmarked by

July 18, 1983, Requests postmarked after
these dates will not be accepted.

If EPA denies an exemption request
on substantive grounds, the requester
will be contacted and allowed 30 days
to respond to the Agency's decision
before aggregate data for that substance
will be released. If EPA determines that
a request is unacceptable or incomplete
for one of the reasons cited above, the
requester will be contacted and allowed
either 10 working days or the remainder
of the exemption request period,
whichever is longer, to supplement or
correct its request.

IV. Applicability of Aggregation
Procedures

EPA will follow the procedures for
release of aggregate data and requesting
exemptions from release of aggregate
statistics described in this notice for
information submitted under fature
iterations of the Preliminary Assessment
Information rule (40 CFR Part 712),
unless the Agency states otherwise. As
necessary, the Agency will add
chemicals to this rule. Companies
subject to future reporting under the rule
must do so within 60 days of the
effective date of each addition. Requests
for exemptions from release of aggregate
data for any substances added to the
rule must be received by EPA by the end
of the 80-day reporting period. These
data aggregation procedures apply to
the amendment to the Preliminary
Assessment Information reporting
requirements for chemicals listed on the
Sixth through Ninth ITC Reparts
published in the Federal Register of May
19, 1983 (48 FR 22094). Requests for
exemptions from release of aggregate
statistics for these substances must be
received by EPA by the end of the 80-
day reporting period for that rule,

EPA intends to in the future review
and modify, if necessary, these
procedures for aggregating section 8(a)
data and for requesting exemptions from
aggregate release.

List of Subjects
40 CFR Part 712
Chemicals, Environmental protection,

Hazardous substances, Reporting and
recordkeeping requirements,

40 CFR Part 763

Asbestos, Confidential business
information, Environmental protection,
Hazardous substances, Reporting and
recordkeeping requirements, Schools.

(Sec. 8, Pub. L. 54-469, 90 Stat. 2027 (15 U.S.C.
2607))

Duted: May 26, 1983.
Don R. Clay,
Acting Assistant Administrator for Pesticides
and Toxic Substances.
[FR Doc. 63-15737 Filed 6-10-8; £45)
DILLING CODE 6580-50-M

40 CFR Part 720

[OPTS-50002H BH-FRL 2381-1]

Premanufacture Notification
Requirements and Review Procedures;
Open Meeting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Rule related notice; notice of
open meeting.

SUMMARY: EPA will hold a meeting to
explain in detail the premanufacture
nofification requirements published in
the Federal Register of May 13, 1983,
DATE: The meeting will take place on
Thursday, June 23, 1963, at 8:30 a.m. and
adjourn by 4:00 p.m.

ADDRESS: The meeting will be held at:
The Disabled American Veterans'
Auditorium, 807 Maine Ave. SW.,
Washington, D.C. 20024,

FOR FURTHER INFORMATION CONTACT:
Kathy Taylor, TSCA Assistance Office
(TS-799), Office of Toxic Substances,
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460, Toll
Free: (800-424-8065), In Washington,
D.C.: 554-1404, Outside the US.A.:
(Operator-202-554-1404).

SUPPLEMENTARY INFORMATION: The
Toxic Substances Control Act requires
that any person who intends to
manufacture or import a new chemical
substance for commercial use notify
EPA at least 90 days in advance. The
premanufacture notification
requirements which were published in
the Federal Register on May 13, 1983 (48
FR 21722}, require that any person who
submits such notice use EPA Form No.
7710-25 beginning July 12, 1983. This
meeting provides a forum for EPA
officials, trade associations,
environmental groups, chemical
manufacturers, and other interested
parties to ask questions and discuss the
procedures of EPA’s PMN final rule.

Dated: June 6, 1983,
Marcia Williams,
Acting Director, Office of Toxic Substonces.

[FR Doc. A3-15719 Pilad 6-10-83: %43 am)
BILUING CODE 6560-50-M
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DEPARTMENT OF TRANSPORTATION
Maritime Administration
46 CFR Part 221

Documentation, Transfer or Charter of
Vessels; Correction of Error In Final
Rulemaking Notice

AGENCY: Maritime Administration, DOT,
ACTION: Final rule; correction.

SUMMARY: On August 30, 1982 (47 FR
38131) the Maritime Administration
published a notice of final rulemaking
that revises 46 CFR 221.11 to consolidate
nine existing MARAD forms into single
form (MA 899, OMB approval No, 2115~
0058). An error appears in the
Declaration of Citizenship, through the
omission of the word "“nol." This error
completely changes the intended
meaning that a corporation is not a U.S.
citizen if there is an existing contract or
understanding providing that the
majority of the voting power may be
exercised directly or indirectly on behalf
of any person who is not a citizen of the
United States.

EFFECTIVE DATE: June 13, 1983.

FOR FURTHER INFORMATION CONTACT:
Mrs, Jesse Fernanders, Chief, Division of
Ship Disposals and Foreign Transfers,
Maritime Administration, Washington,
D.C. 20590, Tel. (202) 426-5821.

List of Subjects in 46 CFR Part 221

Banks, banking, Citizenship and
naturalization, Charter, Foreign
Transfer, Maritime carriers, Reporting
requirements, Uniform system of
accounts.

§221.11 [Corrected]

Accordingly, in 48 CFR 221.11, the
Note to paragraph B(1) (iii) of the
Declaration of Citizenship—Citizenship
Criteria, is corrected to read as follows:

{iii) there is no contract or
understanding through which it is
arranged that the majority of the voting
power of said corporation may be
exercised, directly or indirectly, on
behalf of a person who is not a citizen of
the United States.

{Secs. 8, 40, 41 and 43 Shipping Act 1916 as
amended (46 U.S.C. 808, 835, 838, 839, and
941a); Pub, L. 97-31 (August 6, 1981); 49 CFR
1.66 (48 FR 47458, September 28, 1981))

Dated: June 8, 1983,
By Order of the Maritime Administrator.

Georgia P. Stamas,
Secretary.

|FR Doc. 83-15280 Flled 6-10-&% 045 am)
BILLING CODE 4910-01-M

46 CFR Part 310

Admission and Training of Midshipmen
at the United States Merchant Marine
Academy—Pay Increase; Correction

AGENCY: Maritime Administration,
Transportation.

ACTION: Finzl rule; correction.

SUMMARY: This document corrects a
section number in Subpart C of 46 CFR
Part 310 referencing the rate of pay
received by midshipmen of the U.S.
Merchant Marine Academy while
assigned to merchant vessels for sea
year training. This section was
incorrectly numbered 310.58{c) when it
should have been numbered 310.60(c).
FOR FURTHER INFORMATION CONTACT:
Mr. Edwin M. Hackett, Acting
Academies Program Officer, Office of
Maritime Labor and Training,
Department of Transportation,
Washington, D.C. 20590; (202) 426-5759.

SUPPLEMENTARY INFORMATION:

PART 310—{AMENDED]

Accordingly, Part 310 Title 46 of the
Code of Federal Regulations is amended
by revising the incorrectly numbered
section on training on subsidized vessels
which appeared in the Federal Register
on April 18, 1983 (48 FR 16488) to read as
follows:

§310.60 Training on subsidized
[c) pay_. L
By Order of the Maritime Administrator,
Dated: June 8, 1883,

Georgla P, Stamas,

Secretary.

[FR Doc. £3-15608 Filad 8-10-83% 845 am]

BILLING CODE 4910-21-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFRCh.1
[FCC 83-180]

Establishment of Interstate Toll
Settlements and Jurisdictional
Separations Requiring the Use of
Seven Calendar Day Studies by the
Florida Public Service Commission

AGENCY: Federal Communications
Commission.

ACTION: Declaratory ruling.

SUMMARY: The order considers an
emergency petition for declaratory
ruling filed by the Southern Bell
Telephone and Telegraph Company
(Southern Bell). The petition requests a

declaratory ruling that the Florida Public
Service Commission (Florida PSC)
exceeded its authority in ordering
Southern Bell to make payments to
General Telephone Company of Florida
(GTE of Florida) for interstate toll
revenue divisions based on seven-day
studies of holding time minutes of use
carried out by GTE of Florida. The order
grants the petition, finding that it is
appropriate for the Commission to
exercise its authority to render a
declaratory ruling in this case to dispel
uncertainty regarding the scope of
Commission authority and limitations on
State authority in the separations and
settlements areas. The order finds that
the Commission has authority to
preempt State laws that are in conflict
with the uniform, nationwide regulatory
scheme established by Federal statutes
and by the rules of the Commission in
the separations and settlements areas,
The Commission concludes that actions
of the type taken in the Florida PSC
order are in conflict with the Federal
statutory scheme and with the authority
of the Commission. The scope of the
preemption order is expressly limited to
the specific type of actions taken by the
Florida PSC.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
John Cimko, Jr. (202) 632-8342.

Memorandum Opinion and Order

In the matter of establishment of interstate
toll settlements and jurisdictional separations
requiring the use of seven calendar day
studies by the Florida Public Service
Commission; FCC 83180,

Adopted: April 17, 1983,

Released: May 10, 1883.

By the Commission. Commissioner Jones
absent.

1. The Commission has before it an
Emergency Petition for Declaratory
Ruling filed on December 3, 1982, by the
Southern Bell Telephone and Telegraph
Company (Southern Bell). The Petition
requests the Commission to: (1) Declare
that the Florida Public Service !
Commission (Florida PSC) exceeded its
lawful authority by ordering Southern
Bell to make certain retroactive and
prospective interstate toll settlement
payments to General Telephone
Company of Florida (GTE of Florida)
based upon seven calendar day studies
of holding time minutes of use carried
out by GTE of Florida; and (2) issued an
order preempting the action taken by the
Florida PSC. For the reasons sel forth in
this Opinion and Order, we are granting
the Petition. *

' We do not intend here to reach the merits of the
question whether seven-day studies are the most
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| BACKGROUND

2. In January 1968, Southern Bell and
GTE of Florida entered into a
seltlements agreement for the division of
interstate toll revenues between the two
companies. Southern Bell acts as a
dearingbouse for a number of Florida
ielephone companies, collecting toll
revenues and distributing shares of
these revenues lo the companies thal
are parties to the settlements
sgreements. The share of interstate toll
revenues to which each company is
entitled is calculated in accordance with
{he Standard Procedures for Separating
Telephone Property Costs, Revenues,
Expenses, Taxes, and Reserves
[Separations Manual) published by the
National Association of Regulatory
Utility Commissioners and incorporated
by reference in Part 67 of the Rules of
the Commission, 47 CFR 67.1.

3. Section 11.2 of the Separations
Manual requires generally that
separations will be made on the basis of
“sctual use™ measured “in studies of
traffic handled * * * during a
representative period * * * " The
agreement between Southern Bell and
GTE of Florida provided thal a five-day
period would constitute the
“representative period" for purppses of
calculating interstate toll revenue
divisions between the two companies. In
[anvary 1970, Southern Bell and GTE of
Florida entered into an agreement for
the division of intrastate toll revenues
between the two companies. Under this
igreement also, a five-day measurement
period was to be used for caleulating the
intrastate toll revenue divisions.

4. The two companies continued to
adhere to the five-day measurement
period provision in the intrastate and
interstate agreements until December 14,
1981, the date on which GTE of Florida
filed a petition with the Florida PSC
requesting the Florida PSC to require
Southern Bell to accept seven-day
studies condueted by GTE of Florida for
both intrastate and interstate toll
revenue divisions between the two
companies.

5. The Florida PSC ruled favorably on
the petition filed by GTE of Florida. In
e Petition for Resolution of Toll
Settlements Dispute Between General
Telephane of Florida and Southern Bell
Telephone & Telegraph Ce., Docket No.
810474-TP, Order No. 10953 {July 1, 1982)
[bereinafter cited as Florida PSC Order).
The Florida PSC Order required

e ——

‘Upropriate actual use measurements for
“patations and interstate settlements. Our only
“ncemn here is to define the parameters of Federal
‘od State authority in these areas. We also
fophasize that this Order does not affect State
‘uthurity regarding intrastate toll settlements.

Southern Bell to accept the seven-day
studies on a prospective basis and also
required Southern Bell to make certain
retroactive payments to GTE of Florida.?
The Florida PSC subsequently denied a
petition for reconsideration and a
petition for stay filed by Southern Bell.
Docket No. 810474-TP, Order No. 11110
(Aug. 26, 1982].

6. Southern Bell then filed a petition
for review in the Supreme Court of
Florida and an action in Federal court
seeking to overturn the Florida PSC
action. The Federal action subsequently
was dismissed without prejudice upon
motion by Southern Bell. Southern Bell
Telephone & Telegraph Ca. v. Florida
Public Service Commission, Case No.
TCA 82-1143 (N.D. Fla. Dec. 16, 1882).
The Florida PSC filed a motion in the
Supreme Court of Florida requesting the
court to remand the case to the Florida
PSC for reconsideration. The Supreme
Court of Florida granted the remand
request and, on April 11, 1983, the
Florida PSC reconsidered its earlier
action and reversed its decision
regarding application of the seven-day
study requirement to interstate toll
revenue divisions. The Florida PSC
concluded that its previous action
exceeded its authority under Florida
statules, It did not reach the issue of
whether such action is preempted by
Federal law. Docket No. 810474-TP,
Order No. 11824 (April 11, 1983). As a
result of this action, payments by
Southern Bell under the interstate
agreement no longer are at issue in the
Florida proceeding.

7. In response to our Public Nolice
issued December 7, 1982 (FCC Mimeo
No. 1212}, comments or reply comments
were filed by Southern Bell, GTE of
Florida, American Telephone and
Telegraph Company, the Flarida PSC,
Citizens of the State of Florida. the
Reservation Telephone Coaperative.
and the District of Columbia Public
Service Commission. The Reservation
Telephone comments were filed on
behalf of Reservation Telephone and
nine other Independent telephone
companies located in North Dakota and
South Dakota. GTE of Florida also filed

*The amount of these payments wuw calculatod
by determining the amount of distribations that
Southern Bell would have made to CTE of Florida
under 1oll revenve divisions if the seven-day studies
had been accepted by Southern Bell nning on
Junuary 1. 1981 Ax of October 1, 1982, the amount of
retroactive payments required undos the interstate
agreement was approximately $29.825,000 and the
amount under the intrastate agreemant wis
approximaltely $2,745.000, for 4 total of
spproximately $32.520.000. Initial Brief of Southem
Bell Telephone & Telegraph Co. filed in Supreme
Court of Florida, Case No. 62,509, at 9 (undated)
(incorporated as Attachment D of the Emergency
Putition for Declaratory Ruling).

additional comments, together with a
motion requesting the Commission o
accept additional comments. A
summary of the comments is contained
in the Appendix.

1L DISCUSSION
A. Issuance of Declaratory Ruling

8. Before we address the substantive
issues raised In this proceeding, we first
address procedural igsues raised by
several commentors, GTE of Florida, the
Florida PSC, and Citizens of the State of
Florida all suggested in their comments
that we should deny the Petition filed by
Southern Bell because the Florida PSC
was reconsidering its Order and such
reconsideration made it unnecessary for
us to render a declaratory ruling.* We do
not find this argument persuasive. The
Commission is specifically authorized to
render declaratory rulings to “remove
uncertainty * * *." 5US.C. 554(¢}
(codified as section 1.2 of the Rules of
the Commission, 47 CFR 1.2); see
Telerent Leasing Corp., 45 FCC 2d 204,
213, aff'd sub nom. North Carolino
Utilities Commission v. FCC, 537 F.2d
787 (4th Cir.), cert. denied. 429 U.S. 1027
(1976) (hereinafter cited as Telerent).

9. We find that recent and potential
State actions have tended to create
uncerlainty regarding the scope of State
authority to impose requirements that
affect both the separations process and
processes for making interstate toll
setltlements, and that it is not premature
to address these issues at this time.*
That the Florida PSC has reconsidered
its initial Order does not alter this
conclusion. In the Preemption Order in
CC Docket No. 79-105, we stated:

|TIhe purpose of declaratory rulings is to
give guidance to affected persons in areas
where uncertainty or confusion exists. A case
or confroversy in the judicial sense is not
required * * *. In this case, il appears
necessary to issue such & ruling to clarify for
the state commissions and the carriers the
effect of our depreciation prescriptions. The
fact that reconsideration proceedings are
under way in Ohio does not mitigate against
such a course in light of the divergencies from

1 These comments were filed with this
Commission before the Florida PSC took sction
upon reconsidetation. See para. 8, suproa.

* Kansas, [flinols, and Ohfo have recently adopted
seven-day studies as the appropriate sctual use
measurement for altocating costs between the
interstate and intrastate furisdictions. linols Bell
Telephone Co., No. 81-0478 {I{linois Commerce
Commission, May 28, 1982), reconsideration, No. 81-
0478 [Tuly 7, 1982); Southwestern Bell Telephone Co.,
No. 134.218-U (Kansas PSC, March 4, 1883} Ohio
Bell Telephone Co.. No. 81-1433-TF-AIR (Ohio PUC,
Dec. 22, 1982); Cincinnati Bell Inc., No, 81-1338-TP-
AIR {Ohio PUC, Jun. 2, 1983). One other State is now
considering requests for the udoption of seven-day
studies. Mountain States Telephone and Telegraph
Ca.mm(mrscm-dmxum).

-
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this Commission's depreciation methods and
rates that are occurring to the detriment of
federal policies.

Amendment of Part 31 (Preemption
Order), Memorandum Opinion and
Order, CC Docket No. 79-105 at para. 43
(released Jan. 6, 1983), appea! docketed
sub nom. Virginia State Corp. Comm’n
v. FCC, No. 83-1163 (4th Cir. Feb. 11,
1883) (citation omitted) (hereinafter
cited as Amendment of Part 31).
Similarly, in this case the disposition of
the Florida PSC Order on
reconsideration cannot dispel the
uncertainty created by these ather
States' actions on a matter of such
general concern, i.e., the authority of
States to act unilaterally in the area of
jurisdictional separations, As we have
noted, the disposition of the case on
reconsideration was based on State
statutory grounds and did not address
issues of Federal preemption.

B. Preemption

10. Having concluded that uncertainty
exists regarding the relationship
between the Federal regulatory scheme
and the scope of State regulatory
authority, we find it within our
discretion to take such action as may be
necessary, including the preemption of
State action,” to dispel the uncertainty.
See FCC v. Poltsville Broadcasting Co.,
309 U.S, 134, 142-43 (1840); Ringen v.
American Telephone & Telegraph Co.,
67 FCC 2d 848, 849 (1978); Telerent, 45
FCC 2d at 214; see also Cloverleaf
Butter Co. v. Patterson, 315 U.S. 148, 169
(1942) (*Nothing could be more fertile
for discord * * * than a failure to define
the boundaries of authority [between
the Federal Government and the States)

. " .').
1. General Rules; Statutory Framework

11, The primary issue in preemption
analysis is whether a national law
enacted by the Congress should be
deemed to override State laws.* The

* Although we recognize the principle that “{ojnly
the [Federal] judiciary may decide preemption
questions authoritatively”, Combined
Communications of Oklohoma, Inc. (KOCO-TV), 59
FCC 2d 48, 50 (1976), we conclude that this truism in
no way detracts from the authority of the
Commission to render declaratory rulings in the first
instance regarding preemption; in making these
rulings we are in & unigue position 1o draw upon our
expertise as a lelory egency to determine
whether nutional communications policies are
adversely affocted hy conflicting State policies. We
recently took such an action in Amendment of Part
3

*The Conutitution provides that the laws of the
United States “shall be the supreme Law of the
tand * * *." US. Const. art, VI, § 2. Hence, State
actions that are in conflict with national statutes
cannot have uny force or effect. In order for
preemption to be valid, the Federal policy must be
" commund with the force of national lsw.” Note,

conclusion that preemption has occurred
requires clear indication that the
intention of the Federal enactment is to
supersede State authority. "It will not be
presumed that a federal statute was
intended to supersede the exercise of
the power of the state unless there is a
clear manifestation of intention to do so.
The exercise of federal supremacy is not
lightly to be presumed.” Schwartz v.
Texas, 344 U.S, 199, 202-03 (1952),
guoted in New York Department of
Social Services v. Dublino, 413 U.S. 405,
413 (1973); see Florida Lime & Avocado
Growers, Inc. v. Paul, 373 U.S. 132, 142
(1963).

12. The most direct manner of
exercising this Federal supremacy
occurs when the Congress states
explicitly in the Federal statute that it
intends to preempt State authority. The
preemptive effect of a national law,
however, may be implied even without
such an express provision. See
Cloverleaf Butter Co. v. Patterson, 315
U.S. 148, 156 (1942); Savage v. Jones, 225
U.S. 501, 533 (1912) (“[W]hen the
question is whether a Federal act
overrides a state law, the entire scheme
of the statute must of course be
considered and that which needs must
be implied is of no less force than that
which is expressed.") Whether such a
preemptive effect may be implied “turms
on the peculiarities and special features
of the federal regulatory scheme in
question * * *." Burbank v. Lockheed
Air Terminal, 411 U.S. 624, 638 (1973).
Thus it is necessary to examine the
“peculiarities and special features” of
the regulatory scheme established in the
Communications Act of 1934 (the Act) to
govern the separations and interstate
toll settlements process to determine the
nature and extent of Federal authority.

13. This examination must begin with
a review of the provisions of the Act
taken as a whole. See United States v.
Storer Broadcasting Co,, 351 U.S, 192,
203 (1958); General Telephone Co, of
California v. FCC, 413 F.2d 390, 398 (D.C.
Cir.), cert. denied, 396 U.S. 888 (1969). In
reviewing the text of the Act, we first
note that its purposes are stated in
broad terms to include the following:

[M]aking available, so far as possible, to all
the people of the United States a rapid,
efficient, Nation-wide, and world-wide wire
and radio communication service with
adequate facilities at reasonable charges, for
the purpose of the national defense, [and) for
the purpose of promoting safety of life and
property through the use of wire and radio
communication * * *.

Section 1 of the Act, 47 U.S.C. 151.
Section 2(a) of the Act, 47 U.S.C 152(a),

A Framework for Preemption Analysis, 88 Yale L]
363, 382 (1678). v

authorizes the Commission to regulate
“all interstate and foreign
communication by wire," and Section
3(a) of the Act, 47 U.S.C. 153(a), defines
“communication by wire” to include “all
instrumentalities, facilities, apparatus,
and services"” that are incidental to
transmissions by wire. Section 4(i) of the
Act, 47 U.S8.C. 154(i), which has been
construed broadly by the judiciary,’
provides that the Commission "may
perform any and all acts, make such
rules and regulations, and issue such
orders, not inconsistent with this Act, as
may be necessary in the execution of its
functions.”

14. In assessing these general
provisions of the Act, and before
specifically addressing more closely the
particular provisions of the Act that are
at issue in this proceeding, we reach two
general conclusions, First, it is evident
that the Congress has imparted to the
Commission broad, plenary authority for
the regulation and administration of
interstate and foreign communications.
The language of Section 2(a) of the Act,
47 U.S.C. 152(a), is unequivocal in giving
the Commission authority to regulate
“all interstate and foreign
communication * * *." The
Commission, in an early case, has noted
that the common carrier provisions of
the Act are comprehensive in scope and
are intended to apply to facilities that
are not exclusively interstate in nature.
Use of Recording Devices in Connection
with Telephone Service, 11 FCC 1033,
1047 (1947). We made a similar finding
in the Telerent decision:

That the Commission has plenary and
comprehensive regulatory jurisdiction over
interstate and foreign communications
services and facilities of common carriers
and all of the terms and conditions upon
which such services and facilities are offered
to the public is evident from the provisions of
the Communications Act.

Telerent, 45 FCC 2d at 215. This reading
of the Act also has been emphasized in
judicial decisions. See, &.g., California v.
FCC, 567 F.2d 84, 86 (D.C. Cir. 1977),
cert., denied, 434 U.S. 1010 (1978); Puerto
Rico Telephone Co. v. FCC, 553 F.Zx_i 94,
698-700 (1st Cir. 1977); North Carolina
Utilities Commission v. FCGC, 552 F.2d
1036, 1048 (4th Cir.), cert. denied, 434
U.S. 874 (1977) (hereinafter cited as
NCUC I); North Carolina Utilities

T See MTS and WATS Market Structure, CC
Dockel No, 78-72, Phase I, Third Report and Order.
FCC 82-579, st para. 310 n.110 (released Feb. 258
1683) (citing United States v. Southwest Cable Co.
392 U.S. 197 (1968); National Broadcasting Co. v. A
United States 319 U.S. 190 {1043)). appea/ dockered
sub nom. NARUC v. FCC, No, 83-1225 (D.C. Cir.
March 1, 1883) (bereinafter cited as Access Churge
Order).




Federal Register / Vol. 48, No. 114 / Monday, June 13, 1983 / Rules and Regulations

27047

——

Commission v. FCC, 537 F.2d 787, 793
(4th Cir,), cert. denied, 429 U.S. 1027
(1976) (hereinafter cited as NCUC I).

15. Second, we conclude that a major
objective of the Act is to grant the
Commission sufficient authority to
ensure that regulatory policies relating
to common carrier services will be
developed and administered in a
uniform, consistent manner. As we have
noted, a chief purpose of the Act is to
make available a “rapid, efficient,
Nationwide" communications service.
Section 1 of the Act, 47 U.S.C. 151. The
very notion of a nationwide system, as
well as its efficient operation, must be
based on the assumption that carrier
facilities and services will not be subject
to a plethora of overlapping and
conflicting regulatory requirements. The
court in NCUC 11, in uphelding the
authority of the Commission to preempt
conflicting State regulations in
estublishing its terminal equipment
registration program, noted that:

(1]t is recognized that FCC regulations must
preempt any contrary state regulations where
the efficiency or safety of the national
communications network is at stake, [and]
there can be little argument that FCC
regulation of jointly used terminal equipment
for the purpose of improving or expanding
interstate communication services may not
ilso displace conflicting state regulations.

' * * [Tlhe FCC has full statutory authority
1o regulate joint terminal equipment to ensure
the safety of the national network, [and] we
an discover no statutory basis for the
ergument that FCC regulations serving other
important interests of national
wmmunications policy are subject to

ipproval by state utility commissions.

NCUC I1, 552 F.2d at 1046-47. The court
thus recognized that the Commission
effectively would be stripped of
authority to establish and enforce
uniform, nationwide rules and
requirements applicable to terminal
equipment interconnection with the
national telephone network if the States
had authority to take contrary action.
Similarly, it has been held that the
Commission has authority to regulate
foreign exchange and common control
switching arrangement facilities ® even
though these facilities are located
entirely within single States. California
v. FCC, 567 F.2d 84 (D.C. Cir. 1977), cert.
denied, 434 U.S, 1010 (1978). The court
——————

‘Foreign exchange (FX) service is a local
erchange service provided to & customer through a
central office of an exchange other than the
tichange in which the customer is located.

/\-'r?rr can Telephone & Telegraph Co,,
Telecommunications Glossary 30 (1982}, Common
“ntrol switching arrangements (CCSA] s an inter-
“ly private line switching network service: the
®ivice is provided for the exclusive use of the
Csitomer but the switches used to provide the

;nzrc may ulso be used to serve other customers,
atn

noted that “[w]e agree with the
Commission that * * * inconsistent
state regulations could frustrate the
congressional goal of developing a
‘unified national communications
service."" /d. at 86 (quoting American
Telephone & Telegraph Co, &
Associated Bell System Cos., 56 FCC 2d
14, 20 (1975)). This statutory objective
calling for uniformity in the regulation of
nationwide communications service
forms an important element in the
process of determining whether it is
appropriate to preempt particular State
actions and policies.

16. We now turn to a closer
examination of the provisions of the Act
which bear directly on the authority of
the Commission in the separations and
settlements areas. The authority of the
Commission in the separations area is
derived from Section 221(c) of the Act,
47 U.S.C. 221{c), and Section 410(c) of
the Act, 47 U.S.C. 410(c). Section 221(c)
authorizes the Commission to classify
carrier property and determine the
portion of carrier property which “shall
be considered as used in interstate or
foreign telephone toll service."”
Classifications by the Commission may
be made only after hearings, with notice
to the carrier involved, the States in
which property of the carrier is located,
and other interested persons, We have
construed the language of Section 221(c)
as “"mak][ing] clear the primacy of
Federal jurisdiction with respect to
property clearly used to provide
interstate and intrastate services and
facilities." Telerent, 45 FCC 2d at 2186,
Thus, the plenary authority of the
Commission regarding interstate
communications services and facilities
also applies directly in the separations
field and relates to property used in
connection with both interstate and
intrastate services and facilities.

17. We have noted in a previous
decision that regulatory uniformity is an
important goal of Section 221(c):

Itis urged * * * that a fundamental
pringiple to be observed in making
jurisdictional separations is the need for
uniformity in the procedures applied by both
Federal and State authorities for ratemaking
purposes. We subscribe fully to this
objective, as we have in the past. Such
uniformity obviates the danger that certain
amounts of plant investment and expenses
may be assigned to more than one
jurisdiction to the detriment of ratepayers.
Equally important, it obviates the risk that
certain amounts of plant and expenses will
be recognized in neither jurisdiction, to the
economic detriment of the company and its
OWners,

American Telephone & Telegraph Co. &
Associated Bell System Cos., 9 FCC 2d
30, 90-91 (1967). Thus, the general goals

of the Act regarding the uniform
regulation of national communications
services are carried forward as specific
objectives of the separations procedures
embodied in Section 221(c).

18, In order to safeguard the plenary
authority of the Commission and to
achieve the objective of reguiatory
uniformity, it is necessary to conclude
that actions taken in accordance with
the Section 221(c) procedures are
binding upon the States. This conclusion
arises for two reasons. First, as we have
noted, decisions of the Commission
under Section 221(c) may be made only
after the Commission has conducted a
hearing in which affected States are
permitted to participate, It has been held
that the Congress, in establishing
hearing requirements, generally intends
that affected parties will be bound by
decisions resulting from the hearings:

The [Interstate Commerce] Commission (s
not only authorized but “directed" [by the
statute] to give the hearing and make the
determination requested. We cannot think
that & determination so prescribed and
safeguarded was intended to have no legal
effect. On the contrary, in view of the nature
and purpose of the proceeding, we must
regard the determination as binding on both
the carrier and the Mediation Board.

Shields v. Utah Central Railroad Co,,

- 805 U.S. 177, 182 (1838) (Hughes, C.].);
see Crowell v. Benson, 285 U.S. 22
(1932); Cameron v. United States, 252
U.S. 450 (1920). Second, the Congress, in
establishing the authority of the
Commission in Section 221(c), made no
attempt to insulate the States from
Commission decisions resulting from the
exercise of this authority, There is no
language in Section 221(c) that sugges!s
that the States are not bound by
Commission determinations.®

19. Procedures applicable to
separations decisions were affected by
an amendment to the Act enacted in
1971.'° Section 410(c) of the Act, 47

*The approach tuken by the Congress in Section
221{c) contrasts with the manner in which it chose
to protect State interests in Section 221(a) of the
Act, 47 US.C. 221{a). Section 221{a) authorizes the
Commission to certify proposed telephone company
consolidations, thus exempling the transactions
from Federal statutes which otherwise would make
the trunsactions unlawful. Section 221(a).
recognizing the interests of the States, requires a
public bearing with notice 1o the States, and also
provides that “[njothing in this subsection shall be
construad as in anywise limiting or restricting the
powers of the several States to control and regulate
telephone campanies.” No similar provision
protecting the authority of the States is contalned in
Section 221(c), leading to the conclusion thut State
authority is subject to, and limited by, Commission
actions under Section 221{c),

¥ Faderal-State Communications foint-Board Act,
Pub. L. No, 82131, 85 Stat. 363 (1971) [codified at 47
U.S.C. 410{c)).
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U.S.C. 410(c), which was added by the
amendment, provides that the
Commission “shall refer any p
regarding the jurisdictional separation of
common carrier property and expenses
between interstate and intrastate
operations . . . 1o a Federal-State Joint
Board.” The Joint Board is comprised of
three members of the Commission and
four State commissioners, with the
Chairman of the Commission (or another
member of the Commission designated
by the Commission) serving as
Chairman of the Joint Board. Section
410(c) provides that the Joint Board shall
prepare recommended decisions
regarding separations matters “for
promp! review and action by the
Commission.” Thus, the Commission is
given ultimate authority to adopt
decisions under Section 410(c). State
members of the Joint Board are provided
with an opportunity to participate in
Commission deliberations regarding
recommended decisions of the Joint
Board, but the State members are not
entitled to vote in these Commission
proceedings. We recently have indicated
that, as a result of the enactment of
Section 410(c), “[tlhe Commission was
given the ultimate authority with respect
to |cost] allocations [between Federal
and State jurisdictions], further
solidifying its superintendency over
common carrier communications.”
Amendment of Part 31, CC Dockelt No.
78-105, at para. 39, The plenary
authority of the Commission under
Section 410(c) also has been judicially
affirmed. See NCUC I, 552 F.2d at 1046
(describing "the recognition by Section
410(c) of federa! supremacy in rate base
allocation"); NEUC [, 537 F.2d at 795.
20. The effect of Section 410{c), in
part, is to expand the role of the States
beyond that which was established for
them in Section 221(c) of the Act, 47
U.S.C 221(c). In recognition of the
interests of States that are affected by
separations policies, the procedure
created in Section 410(c) enables Stales
to be involved in the initial formulation
of these policies. It must be noted,
however, that Section 410{c) does not
cede any unilateral authority to the
States. Language included, for example,
in Section 221(a) of the Act, 47 US.C
221(a),*" to protect State authority does
not appear in Section 410(c). In
describing the procedures of Section
410(c), we have recognized that
“separations procedures are binding on
carriers, the states, and ourselves
* * " American Telephone &
Telegraph Co. {(Manual and Procedures
for Allocation of Costs), 84 FCC 2d 384,
391 (1981), aff'd sub nam. MCI

" See 0.9, supra.

Telecommunications Corp. v. FCC, 875
F.2d 408 (D.C. Cir. 1982) (hereinafter
cited as JCAM Proceeding). The plenary
authority of the Commission and the
binding effect of Commission decisions
under section 410{c) “provide for
uniformity in the separations process,
thereby insuring that plant, expenses
and revenues will be rationally
accounted for in the dual jurisdictional
environment." Amendment of Part 31,
CC Docket No. 78-105, at para. 39.

21. The authority of the Commission in
the settlements area is derived from .
Section 201(a) of the Act, 47 U.S.C.
201(a), which requires carriers “to
establish * * * divisionsof * * *
charges"” and further provides that such
action by carriers shall be “in
accordance with the orders of the
Commission, in cases where the
Commission, after opportunity for
hearing, finds such action necessary or
desirable in the public interest * * *"
Section 201(a), by its terms, applies to
“every common carrier engaged in
interstate or foreign communications
* * *." Section 201{a) permits carriers to
reach private agreements for the
division of interstate toll revenues, but if
they fail to do so (or if they do so in an
inequitable manner), then this section
“empowers the Commission to prescribe
divisions of charges, after opportunity
for hearing, where it finds such action
necessary or desirable in the public
interest * * *." United Telephone Co. of
the Carolinas, 54 FCC 2d 289,290 (1975),
aff'd sub nom. United Telephone Co. of
the Carolinas v. FCC, 559 F.2d 720 (D.C.
Cir. 1977).It is evident from the face of
Section 201(a) that the Commission has
exclusive power to provide for the
division of interstate toll revenues, and
that the States have no authority to
establish division of revenue
requirements applicable to interstate toll
revenues,

2. Regulatory Framework

22. We find that issues relating to the
jurisdictional separation of telephone
company costs are subject to a
comprehensive and pervasive Federal
regulatory scheme. It is not necessary to
look beyond the provisions of the
Separations Manual to determine that
the Commission, acting under its
statutory authority, has established a
pervasive regulatory framework in the
separations area. The Manual is
intended to serve as a comprehensive
system of procedures for allocating
property costs, revenues, expenses,
taxes, and reserves to the Federal and
State jurisdictions designed to meet the
need for “a uniform method of
separations, acceptable to the state and

federal regulatory bodies * * *."
Forward to Separations Manual at 5
(Feb. 1971 ed.). The Manual has been
incorporated in the rules of the
Commission, with procedures
established by the Congress for adopting
any changes to it. These procedures, sel
forth in Section 410(c) of the Act, 47
U.S.C. 410(c), must be viewed as the
exclusive means for making any such
changes. See Jurisdictional Separations
of Telephone Cos., 18 FCC 2d 317, 331
(1969); American Telephone & Telegraph
Co. & Associated Bell System Cos., 9
FCC 2d 30, 111 (1867).

23. Focusing upon the separations
issue specifically involved in this
proceeding, we make the following
observations. First, the Separations
Manual does not mandate any
particular time period for making actual
use measurements in connection with
jurisdictional cost allocations.’® The
Manual instead requires thal actual use
measurements be made during
“representative" periods, leaving to the
carriers the determination of what time
periods actuslly will be used. See
Reservation Telephone Coaop. v.
American Telephone & Telegraph Co.,
Order by acting Deputy Chief, Common
Carrier Bureau, FCC File No. E-81-5,
Mimeo No. 2037, at 3 {released July 17,
1981) petition for review filed ([FCC,
Sept. 11, 1981) (hereinafter cited as
Reservation Telephone). Second, if
carriers are not able to agree upon
appropriate time periods for actual use
measurements they do not have any
recourse outside the framework of
Section 410(c) of the Act, 47 US.C.
410(c), to seek the imposition of a
specific time period. See id. at 4.

24 The issue of appropriate time
period for actual use measurements
presently is under consideration by &
Federal-State Joint Board established
under Section 410(c] of the Act, 47
U.S.C. 410(c). See Amendment of Part 67,
89 FCC 2d 1 (1982), appeal docketed sub
nom. MCI Telecommunications Corp. v.
FCC, Nos 82-1237 & 82-1458 (D.C. Cir.
March 4, 1982) (hereinafter cited as
Amendment of Part 67). In the
Reservation Telephone proceeding, the
complainants asked the Commission to
construe the provisions of the
Separations Manual and to require the
defendants to accept the use of seven-
day studies for actual use
measurements. The Order, however,
noted that:

The fundamental issue raised by the
complainants is * * * being considered in #
forum which will benefit from the
participation of a large segment of the

Y See para. 3, supro.
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glephone industry. Because of this and
tecause matters of this general nature are
wdinarily considered within the context of a
junt Board, we believe it appropriate to
gsmiss the complaint and leave the
psolution of the underlying issues to the
ppertise of the Joint Board.

Reservation Telephone, FCC File No. E-
§1-5, at 4. It can be seen, then, that
there are substantial grounds for
wncluding that the Separations Manual
will be amended to address specifically
e question of the appropriate period

for actual use measurements.

25, Finally, the absence of any Federal
nle defining the appropriate period for
wiual use measurements does not
wtomatically free the Stales to roam
mfettered across the separations
lerrain. The governing consideration is
whether permitting the §tates to control
wtivities potentially subject to Federal
regulation will create too great a danger
of conflict with national policy. San
Diego Building Trades Council v.
Garmon, 359 U.S. 236 (1959). For
example, in determining whether a
Federal statute regulating equipment
used on railroad locomotives had
preempted State laws the Supreme
Court states:

ltis* * * urged that, even if the [Interstate
Commerce] Commission has power to
prescribe an sutomatic firebox door and a
uib curtaln, it has not done so; and that it has
made no other requirement inconsistent with
the state legislation. This * * * if true, Is
without legal significance. The fact that the
Commission has not seen fit to exercise its
wthority to the full extent conferred, has no
tearing upon the construction of the Act
delegating the power.

Napier v. Atlantic Coast Line R.R. Co.,
272 U.S. 605, 613 (19286).

26. In case involving facts analogous
lo those presented in this proceeding,
the court held that the Commission
culd preempt State ratemaking
suthority over allegedly intrastate
communications services regardless of
whether the Commission was prepared
Io substitute its own tariff for the
displaced State rates. New' York
Telephone Co. v. FCC, 631 F.2d 1059 (2d
Crr. 1980) (hereinafter cited as New York
Telephone). The New York Public
Service Commission had required New

""The Joint Board has found that evidence
i"rodaced in its proceeding “is heavily supportive
o the adoption of seven-day usage studies.”
Amendment of Part 87, CC Docket No, B0-288,

Wrr Requesting Further Comments, st pars. 227
lr!‘muo:i Nov. 15, 1062). Substantially all the parties
fsbmitting comments on this issue in response to

8¢ Joint Board's Order Requesting Purther

Coxmeats were in favor of adopting the seven-day
Wudy proposal. The Joint Board adopted its final
freommendations on April 15, 1083, A full text of

e Juint Board's recommendations was not yet
railable at the time of the adoption of this Opinion
#2d Order by the Commission.

York Telephone to file a tariff with the
State commission allocating a share of
the costs of local exchange facilities to
interstate FX and CCSA private line
users. The court began its inquiry by
noting that “there is no doubt that the
NYT surcharge on interstate FX/CCSA
users, ranging up to 1600% higher than
the charge for comparable service to
intrastate users, substantially affects the
conduct or development of interstate
communication and encroaches upon
FCC authority." New York Telephone,
831 F. 2d at 1066. The court then rejected
the argument advanced by the carrier
that the Commission could assert
jurisdiction only if it substituted its own
tariff for the State rates. Unconvinced
by the argument that “only a federally-
approved tariff can constitute
regulation, /d. at 1067, the court
concluded:

In what is evidently an attempt by the
[New York] PSC to force changes in national
separations procedures, which the FCC
already contemplates revising and which will
be the subject of investigation and
rulemaking, the PSC has put NYT in a
difficult position, to be sure, but also has
forced the FCC to act to protect interstate
FX/CCSA users from discrimination.

Id. The finding of the court in New York
Telephone that the Commission did not
have to take direct regulatory action
through the imposition or approval of a
tariff in order to protect its jurisdictional
prerogatives buttresses our conclusion
that the present absence of specific
Federal rules ragarding time periods for
actual use measurements does not clear
the path for unilateral State actions.

27. In the interstate toll settlements
area, as we have noted,** the
Commission has exclusive regulatory
authority under Section 201(a) of the
Act, 47 U.S.C 201(a). The Commission
recently exercised this authority to
establish a uniform, nationwide system
of access charges to replace the existing
scheme of access compensation
arrangements. See Access Charge
Order, CC Docket No. 78-72. This
plenary Commission authority under
Section 201(a) also eliminates State
authority to serve as an alternative
forum for the resolution of disputes
relating to the division of interstate toll
revenues, Consequently, we reject the
argument advanced by GTE of Florida in
its Reply Comments that the decision in
United Telephone Co. of the Carolinas
v. FCC, 559 F. 2d 720 (D.C. Cir, 1977)
(hereinafter cited as United Telephone)
supports such a view of State autharity
in circumstances in which the
Commission has not exercised its
authority under Section 201(a) to resolve

W Seou para. 21. supro.

a particular dispute. In United
Telephone, the Commission had refused
to impose a formula for the division of
charges because the petitioners had not
shown existing division of revenues
rules in the contract between the parties
to be unreasonable. The appellate court
agreed that the petitioners “failed to
allege that the result reached under the
present division of charges formula does
not actually compensate them for their
costs.” Id. at 723 (footnote omitted).
There was no suggestion by the court,
however, that inaction by this
Commission somehow empowered the
States to prescribe division of revenues
formulas as a remedy in the case before
the court. The court in fact suggested a
quite different remedy:

Although the Commission refused to
increase United's and Carolina’s share of the
revenues from the joint venture, leaving them
with a