R T ————————— e — T ———

Friday
March 4, 1983

Vol. 48 No. 44
Pages 9209-9502

Selected Subjects

Administrative Practice and Procedure

Federal Trade Commission

Internal Revenue Service
Air Poliution Control

Environmental Protection Agency
Animal Drugs

Food and Drug Administration
Coal Mining

Surface Mining Reclamation and Enforcement Office
Elections

Federal Election Commission
Explosives

Surface Mining Reclamation and Enforcement Office
Flood Insurance

Federal Emergency Management Agency
Food Additives

Food and Drug Administration
Food Stamps

Food and Nutrition Service
Government Employees

Personnel Management Office
Grains

Federal Grain Inspection Service
Grant Programs—Education

Defense Department

Veterans Administration
CONTINUED INSIDE




1§ Federal Register / Vol 48, No. 44 / Friday, March 4, 1983 / Selected Subjects

Selected Subjects

FEDERAL REGISTER Published daily, Monday through Friday,
{not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (48 Stat. 500, as
amended; 44 US.C. Ch. 15) and the regulations of the
Administrative Committee of the Federsl Register (1 CFR Ch. ).
Distribution is made only by the Superintendent of Documents,
U.S, Government Printing Office, Washington, D.C. 20402,

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issulng agency.

The Federal Register will be fumnished by mail to subscribers,
free of postage, for $300,00 per year, or $150,00 for six months,
paysble in advance. The charge for individual copies is $1.50
for sach issue, or $1.50 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

Imports

International Trade Commission

Insurance
Nuclear Regulatory Commission

Intergovernmental Relations
Personnel Management Office
Tennessee Valley Authority

Marine Resources
National Oceanic and Atmospheric Administration

Marketing Agreements

Agricultural Marketing Service L
Marketing Quotas

Agricultural Stabilization and Conservation Service

Mortgage Insurance
Federal Housing Commissioner—Office of Assistant
Secretary for Housing

Price Support Programs
Agricultural Stabilization and Conservation Service

Prisoners
Parole Commission
Radio
Federal Communications Commission

Rallroads
Interstate Commerce Commission

Research
Health and Human Services Department

Superfund
Environmental Protection Agency
Trade Adjustment Assistance
Employment and Training Administration
Vessels
Panama Canal Commission

Wildlife
Land Management Bureau




Contents

Federal Register
Vol. 48, No. 44
Friday, March 4, 1983

9389

9235

9214
9232

93138

9313

9331

9331

9374
9374

9417

Actuaries, Joint Board for Enroliment
NOTICES
Meetings:

Actuarial Examinations Advisory Committee

Agricultural Marketing Service
RULES
Lemons grown in Ariz. and Calif.

Agricultural Stabliization and Conservation

Service

RULES

Marketing quotas and acreage allotments:
Peanuts; poundage quotas; interim

Special programs:
Acreage diversion, payment in kind; 1983 crops;
final rule

Agriculture Department

See also Agricultural Marketing Service;
Agricultural Stabilization and Conservation
Service; Animal and Plant Health Inspection
Service; Federal Grain Inspection Service; Food
and Nutrition Service; Food Safety and Inspection
Service; Soil Conservation Service.

NOTICES

Privacy Act; systems of records

Animal and Plant Health Inspection Service

NOTICES

Animal welfare; lists:
Horse protection; exhibitors, auctioneers, etc.;
disqualification

Army Department
NOTICES

Meetings:
U.S. Military Academy, Board of Visitors

Blind and Other Severely Handicapped,
Committee for Purchase from

NOTICES
Procurement list, 1983; additions and deletions (2
documents) Y

Centers for Disease Control

NOTICES

National Environmental Policy Act; implementation
Worker protection; lockout and tagout procedures;

inquiry

Commerce Department

See International Trade Administration; National
Bureau of Standards; National Oceanic and
Atmospheric Administration.

Commeodity Futures Trading Commission
NOTICES
Meetings; Sunshine Act

Defense Department
See also Army Department,

9339

9391
9389

9422

9332

9256
9257
9257

9259

2311

PROPOSED RULES

Veterans:
Post-Vietnam era veterans educational
assistance fund eligibility criteria; refund of
contributions

NOTICES

Agency forms submitted to OMB for review

Economic Regulatory Administration
NOTICES
Consent orders:

Texas Pacific Oil Co., Inc.
Powerplant and industrial fuel use; prohibition
orders, exemption requesls, etc.:

Mobay Chemical Corp.

Employment and Training Administration
PROPOSED RULES

Trade adjustment assistance for workers
NOTICES

Adjustment assistance: *
Hecla Mining Co. et al.
Huntington Apparel Manufacturing Co. et al.
Jeep Corp.
National Steel Corp. et al.

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
modifications, and supersedeas decisions (Ala.,
Ariz,, Fla,, IlL, Ind,, La,, N.J., N.Y., Okla., Tex., Va.,
W. Va., and Wyo.)

Energy Department

See also Economic Regulatory Administration;
Energy Information Administration; Federal Energy
Regulatory Commission.

NOTICES

Radioactive waste, high level, geological

repositories:
Basalt waste isolation project site, Wash,

Energy Information Administration

NOTICES

Gas storage (underground) report (Form EIA-191)
proposed extensions; inquiry

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States:
Michigan
Virgin Islands
Virginia
Air g::lity planning purposes; designation of areas:
Ohi

PROPOSED RULES

Superfund program:
National oil and hazardous substances
contingency plan; site addition

”
23
‘/




v Federal Register / Vol. 48, No. 44 / Friday, March 4, 1983 / Contents
NOTICES PROPOSED RULES
Air quality; prevention of significant deterioration Natural Gas Policy Act: ceiling prices for high cost
(PSD): natural gas produced from tight formations; various
9367 Permit approvals States:
Environmental statements; availability, etc.: 9290 Colorado
9365 Agency statements; weekly receipts 9291 New Mexico
9365 Agency statements; weekly receipts; correction (2 9293~ Texas (5 documents)
documents) 9298
Meetings: NOTICES
9369 Resource Conservation and Recovery Act Hearings, etc.:
(RCRA) Permit Advisory Committee 9340 Alabama Power Co,
Motor vehicle fuel economy, evaluation of retrofit 9359 ga;nbrti,dgccmec_:rtﬁc Light Co.cO
devices: 9360 olumbia Gas Transmission Corp.
9367 Dresser Economizer 9360 Columbia Gulf Transmission Co.
9368 Turbo-Carb 9340, Connecticut Light & Power Co. (2 documents)
Toxic and hazardous substances control; 9361
9365 Premanufacture notices receipts 9361 Empire District Electric Co.
9361 Lone Star Gas Co.
Equal Employment Opportunity Commission 9362 Michigan Wisconsin Pipe Line Co.
NOTICES ) 9362 Mississippi River Transmission Corp.
9417 Meetings; Sunshine Act 9363 Mueller Engineering Corp.
9364 Northwest Central Pipeline Corp.
Federal Communications Commission 9340 Oklahoma Gas & Electric Co.
'(‘:m P 9341 Pacific Gas & Electric Co.
Ommon Carrier services: 9341 Pacific Power & Light Co. (2 documents
9274 Public mobile radio services; additional one-way 9341 P;;:lag:elph‘:: rmeclﬁg Co. % Coo )
frequency for one-way signaling stations; 9343 St. Joseph Light & Power Co.
applications; policies and procedures; interim 9341, Southern California Edison Co. (3 documents)
Radio services, special: 9342,
9271 Land mobile services, private; removal of 9384
obsolete provisions ¢ ;
9275 Maritime services; limited coast stations; :gg; Ssgzgirzszgnuglw(zsl\%?nmstmﬁon
exemption from watch requirements, etc. 9343 Vermont Electric Power Co., Inc. (2 documents)
Natural Gas Policy Act:
m Deposit insurance Corporation 9344, Jurisdictional agency determinations (2
9417  Meetings: Sunshine Act 9352 documents)
ngs: Small power production and cogeneration facilities;
qualifying status; certification applications, etc.:
btz s o o 9359 B & B Production Co.
9238 i v g 9359 Biomass Power Corp.
E:;’:;z?:;;iz:g $5bor OrgsniEAtions; MoNPIUSHA 9363 New England Alternate Fuels-New Hampshire,
NOTICES Inc.
ings; hi t
9417 Meetings; Sunshine Ac Federal Grain |
Fed;ml Emergency Management Agency m%:aﬁ.
Flood lnsurance:lcommuniﬂes eligible for sale: 9280 301'811“!:1 white-sorghum definition and pericarps
9263 Louisiana et al, escription
Flood insurance; special hazard areas: 9282 Wheat, corn, barley, rye, sorghum, flaxseed, and
9264 Florida et at, triticale; odor, basis of determination
Flood insurance; special hazard areas; map
corrections: Federal Home Loan Bank Board
9265 Nevada NOTICES
NOTICES 9417  Meetings; Sunshine Act
9466  Catastrophic earthquake response, National
Federal plan preparation; inquiry Federal Housing Commissioner—Office of
Disaster and emergency areas: Assistant Secretary for Housing
:gg:, California (2 documents) :‘ao:t:m mﬁ -
ortgage and loan insurance programs:
9371 llinois 9300 Mutual mortgage insurance and rehabilitation
Radiological emergency; State plans: loans; one-time mortgage insurance premium
9370 Virginia (2 documents) - -
ederal Maritime Commission
Federal Energy Regulatory Commission NOTICES
RULES Casualty and nonperformance, certificates:
9242  Oil pipelines; interest rates and undertaking 9371 Holland America Cruises N.V. et al.
requirements for gas pipelines and producers; Complaints filed:
rehearing 9371 Prudential Lines, Inc., et al.




Federal Register / Vol. 48, No. 44 / Friday, March 4, 1983 / Contents

9372
9372

9373
9371

9289

9415
9416

9246
9245
9245

9245

9299

9299

9300

9300

9376

9375
9376
9378
9376

9377

Federal Reserve System
NOTICES
Applications, etc.:
CCB Financial Corp. et al.
Citicorp
Bank holding companies; proposed de novo
nonbank activities:
Old Stone Corp. et al.
Federal Open Market Committee:
Domestic policy directives

Federal Trade Commission

PROPOSED RULES

Procedures and practice rules:
Participation by non-attorney in cross-
examination of other experts in same discipline

Fiscal Service

NOTICES

Surety companies acceptable on Federal bonds:
Affiliated FM Insurance Co.
Covenant Insurance Co.

Food and Drug Administration
RULES

Animal drugs, feeds, and related products:
Diethylcarbamazine citrate chewable tablets

Food additives: ;
Adjuvants, production aids, and sanitizers;
lubricants with incidental food contact
Paper and paperboard components; diethylene
glycol dibenzoate

Food for human consumption:
Cheese and cheese products; identity standards,
etc.; correction .

PROPOSED RULES

Food additives:
Sodium nitrite, sodium nitrate, potassium nitrite
and potassium nitrate; withdrawn

Food for human consumption:
Cheese and cheese products; identity standards;
use of antimycotics, etc.; correction

GRAS or prior-sanctioned ingredients:
Magnesium carbonate, magnesium chloride,
magnesium hydroxide, magnesium oxide,
magnesium phosphate, magnesium stearate, and
magnesium sulfate; correction

Human drugs:
Anthelmintic drug products (OTC); tentative final
monograph; correction &

Animal drugs, feeds, and related products:
Penicillin and tetracycline (Chlortetracycline and
oxytetracycline); petitions denied; correction
(Editorial Note: This document appearing at page
7505 in the Federal Register for February 22,
1983, was incorrectly listed in the table of
contents,)

Color additive petitions:
Precision-Cosmet Co,, Inc.

Food additive petitions:
EMS—CHEMIE AG
Monsanto Co.
Schenectady Chemicals, Inc.
Standard Oil Co. (Indiana)

Human drugs:
Parenteral multivitamin products; drug efficacy
study implementation; approval withdrawn;
correction

9377
9377

9212

9270

9378

9327
9327
9314
9315
9315

9315

9242

9276

Meetings:
Consumer information exchange
Consumer information exchange; correction

Food and Nutrition Service
RULES
Food stamp program:

Duplicate participation; interim

Food Safety and Inspection Service

PROPOSED RULES

Meat and poultry inspection:
Pork products, cured; control of added
u;batanceo and labeling requirements; extension
of time

Health And Human Services Department
See also Centers for Disease Control; Food and
Drug Administration; National Institutes of Health;
Public Health Service.
RULES
Grants, administration:
Community services block grant programs; Guam
and American Samoa
Human subjects, protection:
Exempt research and demonstration projects
NOTICES
Agency forms submitted to OMB for review

Housing And Urban Development Department
See Federal Housing Commissioner—Office of
Assistant Secretary for Housing.

Interior Department

See Land Management Bureau; National Park
Service; Surface Mining Reclamation and
Enforcement Office.

Internal Revenue Service

PROPOSED RULES

Procedure and administration:
Tax exempt organization returns, public
inspection

International Trade Administration
NOTICES
Antidumping:
High-capacity pagers from Japan
Countervailing duties:
Vitamin K from Spain
Scientific articles; duty free entry:
Brown University
University of Massachusetts
University of Rochester
Steel trigger price levels:
Carbon steel wire nails from Japan; second
quarter 1983 monitoring prices

International Trade Commission

RULES

Import investigations, unfair practices; adjudicative
and enforcement procedures

Interstate Commerce Commission

RULES

Rail carriers:
General exemption authority; miscellaneous
agricultural commodities




VI Federal Register / Vol. 48, No. 44 / Friday, March 4, 1883 / Contents
NOTICES 9397 Bell County Coal Corp.
Motor carriers: 9397 Callahan Mining Corp.
9385 Compensated intercorporate hauling operations; 9398 Eastover Mining Co.
intent to engage in 9398 Elk Lick Mining Co., Inc.
9385 Finance applications 9399 Keystone Coal Mining Corp.
9386, Permanent authority applications (2 documents) 9399 Laurel Run Mining Co.
9387 9399 Neece Creek Coal Co., Inc.
Motor carriers; control, purchase, and tariff filing 9399 Peabody Coal Co.
exemplions, etc.: 9400 Pyro Mining Co.
9382 Algocen Transport Holding Ltd. et al. 9400 Saginaw Mining Co.
9382 Bowhay Truck Line, Inc., et al. 9400 Star Lite Mining Co., Inc.
9384 New England Retail Express, Inc. 9401 Trinity Coal Corp.
Rail carriers:
9383 Northeast corridor costing methodologies; National Bureau of Standards
commuter service and Conrail freight service; NOTICES :
final procedures adopted National Fire Codes:
Rail carriers; contract tariff exemptions: 9328 National Fire Protection Association; fire safety
9383 Chicago, Milwaukee, St. Paul & Pacific Railroad standards, revision; inguiry
Co,, et al. 9329 National Fire Protection Association Technical
9389 Southern Pacific Transportation Co. et al.; Committee reports; inquiry
correction .
Railroad operation, acquisition, construction, etc.:
9384 Southern Pacific Transportation Co.; passenger ::m i
tru?ti:; service discontinued Meetings:
Railroad services abandonment: 9378 Digestive Diseases National Advisory Board
9382 Atchison, Topeka & Santa Fe Railway Co. 9377 En‘s\;ronmemal Health Sciences Revirzw
Nos Denarim Committee
;z > Decole Commei‘s':i s 9377, General Research Support Review Committee (2
9378 documents)
Labor Department 9378 Genetic Basis of Disease Review Committee
See also Employment and Training Administration; 9436 Recombinant DNA Advisory Committee
Employment Standards Administration; Mine Recombinant DNA molecules research:
Safety and Health Administration; Pension and 9436 Actions under guidelines, proposed
Welfare Benefit Programs Office.
NOTICES
9396 Agency forms submitted to OMB for review ::m and Atmospheric
Land Management Bureau PROPOSED RULES
RULES Marine sanctuaries:
Public land orders: 9286 La Parguera National Marine Sanctuary, P.R.
9262  South Dakota ;‘:mx
9260 Wild free-roaming horse and burro protection;
management and control; fee for adoption 9330 South Atlantic Fishery Management Council
NOTICES
Airport leases:
9381 Nevada; withdrawn National Park Service
Sale of public lands: Pl
9380 Arizona satnge
9380 Nevada: (2 docunsents) 9382 Goldex} G_ala National Recreation Area Advisory
9381' Commission
Withdrawal and reservation of lands. proposed,
etc.: National Sclence Foundation
9380 Arizona NOTICES
9381 Nevada ) 9402  Agency forms submitted to OMB for review
Merit Systems Protection Board
NOTICES Nucl -
9401  Prohibited personnel practices; regulation review; Wﬂ:‘?&s Bomssasion
inquiry . 9284  Financial protection requirements and indemnity
Mine Safety and Health Administration agreements; removal of Appendices from CFR
PROPOSED RULES NOTICES
Mechanical equipment: Applications, etc.:
9475 Alternate product approval procedure; 9402 Baltimore Gas & Electric Co.
preproposal draft availability 9402 Carolina Power & Light Co.
NOTICES 9403 GPU Nuclear Corp,
Petitions for mandatory safety standard 9405 Indiana & Michigan Electric Co.
modifications: 9405 Nebraska Public Power District
9397 Acme Coal Co, 9408 Northeast Nuclear Energy Co. et al.




Federal Register / Vol. 48, No. 44 / Friday, March 4, 1983 / Contents Vil

9409
9410

9410
9418

9253

9247
9247

9392

9209
9278

9379

9412
9413

9411
9413

9414

9412

9415
9415
9415
9415

9415

9314

Rockwell International Corp. (2 documents)

Southern California Edison Co. et al. (2

documents)

Texas Utilities Generating Co. et al.
Meetings; Sunshine Act

Panama Canal Commission

RULES

Shipping and navigation:
Passage of vessels through Panama Canal; transit
booking system; revocation of interim rule

Parole Commission

RULES

Federal prisoners; paroling and releasing. etc.:
Pre-release review procedures
Travel approval

Pension and Welfare Benefit Programs Office
NOTICES
Employee benefit plans; prohibited transaction
exemptions:
Boldico Restated Profit Sharing & Retirement
Trust et al.

Personnel Management Office

RULES

Intergovernmental Personnel Act programs:
Merit system standards

PROPOSED RULES

Federal Executive Boards; organization and

functions

Public Health Service
NOTICES
National toxicology program:
Chemicals nominated for toxicological testing;

inquiry

Securities and Exchange Commission
NOTICES
Hearings, etc.:

Exxon Shipping Co.

Ohio Valley Electric Corp.

Self-regulatory organizations; proposed rule
changes:

American Stock Exchange, Inc.

National Association of Securities Dealers, Inc.

(2 documents)

Philadelphia Stock Exchange, Inc.
Self-regulatory organizations; unlisted trading
privileges:

Boston Stock Exchange, Inc.

Small Business Administration
NOTICES
Meetings; regional advisory councils:
lllinois
Kentucky
Uteh
Wisconsin
Small business investment companies:
Maximum annual cost of money to small
business concerns; Federal Financing Bank rate

Soil Conservation Service

NOTICES

Environmental statements; availability, etc.:
Spring Lake Watershed, 11l

9486
9478
9248
9307

9308

9496

9416

Surface Mining Reclamation and Enforcement

Office :

RULES

Permanent and interim regulatory programs:
Blasters; training, examination, and certification
Experimental practices mining

Permanent program submission: various States:
Indiana

PROPOSED RULES

Abandoned mine land reclamation program:
State grants; recipient release and assignment of
refunds, etc.

Permanent program submission; various States:
West Virginia

Tennessee Valley Authority

PROPOSED RULES

Intergovernmental review of agency programs and
activities

Textile Agreements Implementation Committee

NOTICES

Export visa requirements; certification, etc.
India

Treasury Department
See Fiscal Service; Internal Revenue Service.

Veterans Administration

PROPOSED RULES

Vocational rehabilitation and education:
Post-Vietnam era veterans' educational
assistance program; eligibility criteria; refund of
contributions

NOTICES

Agency forms submitted to OMB for review

9422

9436

8475

9478

9496

Separate Parts In This Issue

Part Il
Department of Labor, Employment Standards
Administration, Wage and Hour Division

Part il
Department of Health and Human Services,
National Institutes of Health

Part IV
Department of Labor, Employment and Training
Administration

Part V
Federal Emergency Management Agency

Part Vi
Department of Labor, Mine Safety and Health
Administration

Part VII
Department of the Interior, Office of Surface
Mining Reclamation and Enforcement

Part VIlI
Department of the Interior, Office of Surface
Mining Reclamation and Enforcement

Part IX
Tennessee Valley Authority




vin Federal Register /| Vol. 48, No. 44 / Friday, March 4, 1983 / Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
the Reader Aids section at tha end of this issue.

3CFR
Prociamations:
February 2, 1975
BLO 358,
LO B356)....cccsmirsarrmnres 9262
5 CFR
i) AR SR AR SN, 9209
Proposed Rules:
I R A S 9278
7 CFR
272 9212
273 8212
274 8212
729 8214
T SR S RS R 8232
810 . 8235 35 CFR
2 do:uuﬁ.\:ms 9280 40 o
810 ( el 9282’ 38 CFR
Proposed Rules:
s 21 9309
P U G264 o 29 EFR
318 9284 (3 documents).... 9256, 9257
319 9284 81 e . 9259
s 00 e 8311
43 CFR
::Ocm ................................ 9284 4700 9260
Public Land Orders:
134 TN SRR SRS, 9262
15 CFR 44 CFR
Proposed Rules: 64. , 9283
939.. 92686 B iiss imeddit sdukisstibmveneiad 9264
16 CFR 70. 9265
Proposod Rules: 45 CFR
grose 9289 i 8266
4 9289 96 9270
18 CFR 47 CFR
154 9242 0. 9271
270 . 9242 1 8271
273 9242 22 e 9274
B Sy, 9242 g; gg;g
g 4
s s 1 ARSI o e L B, 9271

Proposed Rules:
271 (7 documents)...9260-8298 48 CFR
1311 0496 o [ 1+ SATRAUIRTSSORUERTVINIEN ¢ (. ]




S T S — e —

Rules and Regulations

Federal Register
Vol. 48, No. 4

Friday, March 4, 1983

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed 10 -and codified in
the Code of Federal Regulations, which is

first FEDERAL REGISTER issue of each
month.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 900

Intergovernmental Personnel Act
Programs; Standards for a Merit
System of Personnel

AGENCY: Office of Personnel
Management.
ACTION: Final rule. ~

SUMMARY: The U.S. Office of Personne!
Management (OPM) is the
Standards for a Merit System of
Personnel Administration. With this
revision, OPM adopts the merit
principles of the Intergovernmental
Personnel Act as the basic personnel
management requirement for
administering all Federal
intergovernmental assistance programs
that require, by statute or by regulation,
that the State or local agency receiving
the assistance maintain a merit system
of personnel administration. In addition,
OPM establishes new procedures for
assuring compliance with the Standards.
OPM’s approach to administration of the
Standards relies primarily on
certification of agreement to comply by
State and local chief executives. OPM
affirms the responsibility of chief
executives to assure compliance of their
jurisdictions with the Standards.
However, OPM will retain ultimate
authority to interpret the Standards and
make determinations of noncompliance
with them.

The revision is in keeping with the
spirit of Executive Order 12372,
Intergovernmental Review of Federal
Programs. It will: (1) Better implement
the requirement of the
Intergovernmental Personnel Act to
minimize Federal intervention in State
and local personnel Mmhnrdn tion; a(li)i
remove unnecessarily some
costly restrictions on State and local

merit personnel systems; (3) effect cost
savings by eliminating the need for dual
personnel systems that the existing
Standards have led some State and local
governments to maintain; (4) recognize
the voluntary progress of State and local
governments, over the years, in
developing modern personnel systems
and in voluntarily implementing the
intent of the Standards, thus making
detailed Federal requirements no longer
necessary; (5) encourage innovation and
allow for diversity in merit systems as
required in the Intergovernmental
Personnel Act; (6) recognize fully the
rights, powers, and responsibilities of
State and local governments; and (7)
provide State and local governments
more flexibility in administering their
merit personnel systems, while
maintaining protections where there is a
Federal interest in promoting proper and
efficient administration of Federal
grants,

EFFECTIVE DATE: April 4, 1983.

FOR FURTHER INFORMATION CONTACT:
Terry W. Culler, (202) 254-3134.
SUPPLEMENTARY INFORMATION: Under
section 208(a) of the Intergovernmental
Personnel Act, as amended, the U.S.
Office of Personnel Management (OPM)
is responsible for prescribing personnel
standards which are to be followed by
State and local governments as a
condition of participation in Federal
assistance programs which require of
personnel administration on a merit
basis for persons engaged in carrying
out such programs.

Consistent with OPM's experience
with State and local government
implementation of the intent of the
Standards, the requirement of the
Intergovernmental Personnel Act itself
that Federal intervention be minimized,
and the President’s goal 1o reduce
unnecessary regulatory burdens on
State and local governments, OPM
reviev}ryed its regulations carefully to
identify unn requirements,

Asa mummm' , OPM
published a proposed revision of its o
regulations in the May 11, 1982, Federal
Register (47 FR 20142) for a 60-day

- public comment period.

Comments were received from 105
sources, including State and local
governments, public interest groups,
professional organizations, employee
organizations, and individuals. The
following summarizes the comments,
suggestions and actions taken.

Appropriate Level of Regulatory Detail

The proposed revision removed
detailed regulatory requirements and
guidance and substituted the broad
slatements of principle found in the Act
itself. A number of commentors agreed
that the revision would ensure merit-
based personnel administration while
increasing State and local government
efficiency and cost effectiveness. Other
commentors suggested that broad
statements of principle lack definition
and invite inappropriate application.
Some commentors were concerned that,
without detailed guidance, Federal

governments would misuse the
flexibilities of the proposed revision to
the detriment of proper and efficient
administration of Federal grants.

Particular areas of concern were: (1)
Criteria for exemption of personnel from
standards coverage; (2) substitation of
the IPA merit principles for more
detailed guidance contained in the
existing regulations; and (3) removal of
the Uniform Guidelines on Employee
Selection Procedures from the
Standards.

OPM appreciates the concerns
outlined above, but believes that
standardized, detailed requirements
restrict flexibility, discourage
innovation, and constitute an
unwarranted regulatory burden on State
and local governments. The problems
which remain can best be dealt with
through the joint State and local-Federal
compliance process outlined in these
regulations. In accordance with
concerns about conllicting Federal
policies, however, OPM has revised
§ 900.604(b)(3) and § 900.605 to make it
clear that OPM has sole responsibility,
aside from State and local chief
execatives, for interpretation of the
Standards, and that OPM will revili:
issues regarding compliance with
Standards. OPM believes that prudent
exercise of its oversight role will strike
the best balance between State and
local needs for Hexibility and the
Federal need o ensure proper and
efficient grants administration.

With regard to EEO, these Standards
recognize equal employment opportunity
requirements insofar as they apply by
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statute to State and local jurisdictions
under Title VII of the Civil Rights Act of
1964, the Equal Pay Act of 1963, the Age
Discrimination in Employment Act of
1967, the Rehabilitation Act of 1973, the
State and Local Fiscal Assistance Act
and other relevant laws. The Uniform
Guidelines continue to apply to Stale
and local governments through other
appropriate regulations, and are
duplicative and unnecessary in these
regulations. Equal employment
opportunity is specifically retained as a
Standard under § 900.603(e).

Compliance Provisions

Some commentors suggested that the
compliance provisions of the proposed
revisions did not provide for a sufficient
oversight role for OPM. Particular areas
of concern were self-certification of
compliance by State and local chief
executives and the lack of a detailed
review process. OPM has not changed
the proposal for self-certification. OPM
believes that self-certification, combined
with effective resolution of compliance
issues, will allow it to focus its efforts
on improving those personnel systems
with severe problems, The 1979 revision
of Merit Standards regulations also
provided for self-certification.

With regard to OPM's complaints
review process, OPM agrees that there
should be a mechanism for surfacing
compliance issues and that all parties
concerned should be informed of the
specific procedures to be used in
reviewing complaints. OPM is therefore
adding a new section, § 900.606, which
indicates that specific guidance will be
published in the Federal Personnel
Manual System and in other relevant
publications.

State/Local Compliance Relationship

Several comments received made it
clear that the provisions allowing for
State supervision of local government
certifications were confusing. In some
States, State agencies have supervised
compliance of local jurisdictions with
the Merit Standards. OPM has no
objection to a continued State/local
supervisory relationship, should it be
acceptable to the parties involved. The
May 11 proposed revision therefore
allowed for States to continue to collect
local certifications of compliance.
Comments made it clear that this
provision was subject to
misinterpretation. For example, some
commentors apparently thought that
OPM was promoting State supervision
of local government merit personnel
administration. Others apparently
believed OPM intended to conduct
reviews of State supervisory activities.
Form OPM's point of view, each chief

executive is responsible for ensuring
compliance of his/her jurisdiction with
the Standards. However, OPM wishes to
minimize Federal interference in State
and local relationships. It has no
objection to continued State supervision
of local governments; neither does it
intend to promote such supervision.
OPM has, therefore revised § 900.604(a)
to delete all regulatory reference to the
relationship between State and local
governments.

Employee Protections

A number of employee organizations
have suggested that the proposed
revision will result in a weakening of
employee protections. OPM does not
belleve that this will happen since State
and local governments have, over the
years, made considerable progress in
implementing the intent of the
Standards. However, should any abuses
of merit principles occur, OPM will
resolve them through its complaints
review process. With this revision, OPM
is reducing Federal regulation. These
Standards in no way require or
encourage State or local governments to
reduce employee protections.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulations.

Regulatory Flexibility Act

The purpose of this revision is to
eliminate unnecessary and burdensome
requirements on State and local
governments. It places no new
requirements on State and local
governments. However, it will allow
State and local governments to make
certain changes in their personnel
operations, should they find such
changes to be desirable.

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities,
including small business, small
organizational units and small
governmental jurisdictions.

List of Subjects in 5 CFR Part 900

Administrative practice and
procedure, Civil rights, Equal
employment opportunity, Government
employees, Grant programs—education,
Handicapped, Intergovernmental
relations. -

Office of Personnel Management.
Donald J. Devine,
Director.
Accordingly, the Office of Personnel

Management amends 5 CFR Part 800 by
revising Subpart F to read as follows:

PART 900—INTERGOVERNMENTAL
PERSONNEL ACT PROGRAMS

Subpart F—Standards for a Merit System of
Personnel Administration

Sec.

900.601 Purpose.

900,602 Applicability.

900.603 Standards for a merit system of
personnel administration.

900,604 Compliance,

900,805 Establishing a merit requirement.

900,606 Publication of procedures to
implement merit requirements.

Appendix A to the Standards for a Marit
System of Personnel Administration.

Authority: 42 U.S.C, 4728, 4763; E.O. 11589,
3 CFR Part 557 (1871-1875 Compilation).

Subpart F—Standards for a Merit

* System of Personnel Administration

§ 900.601 Purpose.

(a) The purpose of these regulations is
to implement provisions of Title 1I of the
Intergovernmental Personnel Act of
1970, as amended, relating to Federally
required merit personnel systems in
State and local agencies, in a manner
that re fully the rights, powers,
and responsibilities of State-and local
governments and encourages innovation
and allows for diversity among State
and local governments in the design,
execution, and management of their
systems of personnel administration, as
provided by that Act.

(b) Certain Federal grant programs
require, as a condition of eligibility, that
State and local agencies that receive

ts establish merit personnel systems

or their personnel engaged in

administration of the grant-aided
program. These merit personnel systems
are in some cases required by specific
Federal grant statutes and in other cases
are required by regulations of the
Federal grantor agencies, Title Il of the
Act gives the U.S. Office of Personnel
Management authority to prescribe
standards for these Federally required
merit personnel systems,

§900.602 Applicability.

(a) Sections 800.603-604 apply to those
State and local governments that are
required to operate merit personnel
systems as a condition of eligibility for
Federal assistance or participation in an
intergovernmental program. Merit
personnel systems are required for State
and local personnel engaged in the
administration of assistance and other
intergovernmental programs,
irrespective of the source of funds for
their salaries, where Federal laws or
regulations require the establishment
and maintenance of such systems. A
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reasonable number of positions, assistance or other intergovernmental Appendix A to the Standards for a Merit
howm;::ra.l may be exempted from merit programs. System of Personnel Administration
personnel system coverage. (b) Resolution of Compliance Issues. Part I: The following programs ha

(b) Section 900.805 applies to Federal (1) Chief executives of State and local statutory nanel::s for the :.uw?b;mt
agencies that operate Federal assistance jurisdictions operating covered and maintenance of personnel standards on a
or intergovernmental programs. programs are responsible for supervising merit basis.

900.603 Standards for a merit system of  compliance by personnel systems in , Legislation, and Statu
g.mm. their jurisdictions with the Standards. m@ S 4

The quality of public service can be They shall resolve all questions Food Stamp, Food Stamp Act of 1977, as
improved by the development of regarding compliance by personnel amended: 7 US.C. 2020(e){8)(B).
systems of personnel administration systems in thdr.jnrbdicﬁonn with the National Health Planning and Resources
consistent with such merit principles Standards. Findings and supporting Development, Public Health Service Act

35—

(a) Recruiting, selecting, and
advancing employees on the basis of
their relative ability, knowledge, and
skills, including open consideration of _
qualified applicants for initial
appointment.

(b) Providing equitable and adequate
compensation.

() Training employees, as needed, to
assure high quality performance.

(d) Retaining employees on the basis
of the adequacy of their performance,
correcting inadequate performance, and
separating employees whose inadequate
performance cannot be carrected.

(e) Assuring fair treatment of
applicants and employees in all aspects
of personnel administration without
regard to political affiliation, race, color,
national origin, sex, religious creed, age
or handicap and with proper regard for
their privacy and constitutional rights as
citizens, This "fair treatment” principle
includes compliance with the Federal
equal employment opportunity and
nondiscrimination laws. (f) Assuring
that employees are protected against
coercion for partisan political purposes
and are from using their
official authority for the purpose of
interfering with or affecting the result of
an election or a nomination for office.

§900.604 Compliance.

(a) Certification by Chief Executives.
(1) Certification of agreement by a chief
executive of a State or local jurisdiction
lo maintain a system of personnel
administration in conformance with
these Standards satisfies an applicable
Federal merit personnel requirements of
the Federal assistance or other programs
to which personnel standards on a merit
basis are applicable.

(2) Chief executives will maintain
these certifications and make them
available to the Office of Personnel
Management.

(3) In the absence of certification by
the chief executive, compliance with the
Standards may be certified by the heads
of those State and local agencies that
are required to haye merit personnel
systems as a condition of Federal

documentation with regard to specific
compliance issues shall be maintained
by the chief executive, or a personal
designee, and shall be forwarded, on
request, to the Office of Personnel
Management,

(2) The merit principles apply to
systems of personne! administration.
The Intergovernmental Personnel Act
does not authorize OPM to exercise any
authority, direction or control over the
selection, assignment, advancement,
retention, compensation, or other
personnel action with respect to any
individual State or local employee.

(8) if a chief executive is unable to
resolve a compliance issue to the
satisfaction of the Office of Personnel
Management, the Office will assist the
chief executive in resolving the issue.
The Office of Personnel Management, as
authorized by section 208 of the
Intergovernmental Personnel Act, will
determine whether personnel systems
are in complisnce with the Standards
and will advise Federal agencies
regarding application of the Standards
and recommend actions to carry out the
purpose of the Act. Questions regarding
interpretation of the Standards will be
referred to the Office of Personnel
Management.

§900.605 Estabiishing a merit
requirement.

Federal agencies may adopt
regulations that require the
establishment of a merit personnel
system as a condition for receiving
Federal assistance or otherwise
participating in an intergovernmental
program only with the prior approval of
the Office of Personnel Management. All
existing regulations will be submitted to
the Office of Persannel Management for
review.

§900.606 Publication of procedures to
implement merit requirements.

Procedures to implement these merit
requirements will be specified in the
Federal Personnel Manual System and
other relevant publications of the Office
of Personne] Management.

(Title XV), as amended by the National
Health Planning and Resources Development
Act of 1674, section 1522, on junuary 2, 1975;
42 U.S.C. 300m-1(b)(4)(B).

Old-Age Assistance, Social Security Act
(Title 1), as amended by the Social Security
Act Amendments of 1839, section 101, on
August 10, 1930 42 U S.C. 302(a)(5)(A).

Employment Security (Unemployment
Insurance and Employment Services), Social
Security Act (Title III), as amended by the
Social Security Act Amendments of 1839,
section 301, on August 10, 1039, and the
Wagner-Peyser Act, as amended by Pub. L.
81-7785, section 2, on September 8, 1950; 42
U.S.C. 508(a)(1) and 29 U.S.C. 40d{b).

Aid to Families with Dependent Children,
Social Security Act (Title IV-A), as amended
by the Social Security Act Amendments of
1939, section 401, on August 10, 183%; 42
U.S.C. 602{a){5).

Aid to the Blind, Socia! Security Act (Title
X), as amended by the Social Security Act
Amendments of 1839, section 701, on August
10, 1838; 42 U.S.C. 1202(a)}(5)A).*

Aid to the Permanently and Totally
Disabled, Social Security Act (Title XIV), as
amended by the Social Security Act
Amendments of 1850, section 1402, on August
28, 1950; 42 US.C. 1352(a}{5){A).!

Aid to the Aged, Blind or Disabled, Social
Security Act (Title XVI), as amended by the
Public Welfare Amendments of 1962, section
1602, on July 25, 1962; 42 U.S.C. 1382(a)(S)(A).!

Medical Assistance (Medicaid), Social
Security Act (Title XIX}, as amended by the
Social Security Amendments of 19685, section
1902, on July 30, 1965; 42 U.S.C. 1396{a)(4)(A).

State and Community Programs on Aging
(Older Americans), Older Americans Act of
1965 (Title I1I), as amended by the
Comprehensive Older Americans Act
Amendments of 1978, section 307 on October
18, 1978; 42 U.S.C. 3027(a){4).

Adoption Assistance and Foster Care,
Adoption Assistance and Child Welfare Act
of 1980; 42 U.S.C. 671{a)(5).

Part IL: The following programs have a
regulatory requirement for the establishment
and maintenance of personnel standards on a
merit basis.

Program, Legisiation, and Regulatory
Reference

Occupational Safety and Health Stundards,
Williams-Steiger Occupational Safety and
Health Act of 1970; Occupational Safety and

*Pub. L. 92-803 repealed Titles I, X, XIV, and XV1
of the Social Security Act, effoctive January 1, 1974,
excepl that “such repeal does not apply to Puerto
Rico, Guam, and the Virgin lalands.”
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Health State Plans for the Development and
Enforcement of State Standards; Department
of Labor, 29 CFR 1802.3(h).

Occupational Safety and Health Statistics,
Williams-Steiger Occupational Safety and
Health Act of 1870; BLS Grant Application
Kit, May 1, 1973, Supplemental Assurance No.
15A. :

Child Welfare Services, Social Security Act
(Title IV-B): 45 CFR 1392.49(c).

Development Disabilities Services and
Facilities Construction, Developmental
Disabilities Services and Facilities
Construction Act. as amended by Pub, L. 95~
802, on November 6,1978; 45 CFR 1386.21,

Emergency Management Assistance, Civil
Defense Act of 1950 (Title II), as amended; 44
CFR 302.5.

Comprehensive Employment and Training
Act, Comprehensive Employment and
Training Act of 1973; 28 CFR 98.14{a).

Part IIl: The following programs have
personnel requirements which may be met by
a merit system which conforms to the
Standards for Merit Systems of Personnel
Administration,

Program, Legislation, and Reference

Disability Determination Services, Social
Security Act (Titles Il and XVI), as amended;
SSA Disability Insurance State Manual, Part
IV, § 425.1,

Health Insurance for the Aged (Medicare),
Social Security Act (Title XVIII), especially
as amended by the Health Insurance for the
Aged Act, on July 30, 1965; SSA State
Operations Manual, Part IV section 4510(a).

[FR Doc. §3-5584 Flled 3-3-83; 065 am|
BILLING COOE 6325-01-M

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Parts 272, 273, and 274
{Amendment No. 243]

Food Stamp Program; Duplicate
Participation

AGENcY: Food and Nutrition Service,
USDA.

ACTION: Interim rule.

suMmAaRy: This rulemaking implements
two food stamp provisions of the
Omnibus Budget Reconciliation Act of
1982, State agencies will be required to
establish systems which assure that no
individual receives food stamps in more
than one jurisdiction within the State. In
addition, State agencies will have to
ensure that recipients of Supplemental
Security Income (SSI) in SSI cash-out
States and participants in cash-out
demonstration projects do not also
receive food stamps, The objective of
cross checking for duplicate
participation is to reduce program cost,
abuse, and waste. This rulemaking also
corrects an error relative to the
household definition made in the interim

rule published on December 14, 1982 (47
FR 55903) entitled Eligibility Criteria and
Reduction or Termination of Benefits.
DATES: Sections 272.1(g)(59) and 274.1(d)
(excep! the recordkeeping requirements
in § 274.1(d)(1) which are under review
at OMB) are effective April 4, 198310 be
fully implemented no later than October
1, 1983. The correction appearing in

§ 273.1(a)(iv) is effective retroactive to
September 8, 1982. Comments on this
interim rulemaking must be received on
or before June 2, 1983 to be assured of
consideration in the final rulemaking
process.

ADDRESS; Comments should be
submitted to Thomas O'Connor, Acting
Chief, Program Design and Rulemaking
Branch, Family Nutrition Programs,
Food and Nutrition Service, USDA,
Alexandria, Virginia 22302, All written
comments will bé open to public
inspection at the office of the Food and
Nutrition Service during regular
business hours (8:30 a.m. to 5:00 p.m.,
Monday through Friday) at 3101 Park
Center Drive, Alexandria, Virginia,
Room 708,

FOR FURTHER INFORMATION CONTACT:

If you have any questions, contact John
Knaus, Acting Supervisor, State Agency
Management and Control Section, at the
above address or telephone at (703) 756—
3431.

SUPPLEMENTARY INFORMATION:
Classification

Justification for Publishing as Inlerim
Rule. This rulemaking is being published
as an interim rule consistent with the
mandate of Section 183 of the Omnibus
Budget Reconciliation Act of 1982 (Pub.
L. 97-253, enacted on September 8,
1882). Section 193 mandates that the
provisions of Pub, L. 87-253 including
those addressed in this rule are effective
as of the date of enactment. For this
reason Robert E. Leard, Acting
Administrator of the Food and Nutrition
Service, pursuant to 5 U.S.C 553, has
determined that prior public comment
on this rule is impracticable and
contrary to the public interest and that
good cause exists for making this rule
effective less than 80 days after
publication. Public comment is solicited
on this rule for 90 days. All comments
received will be analyzed and any
appropriate changes in the rule will be
incorporated in & subsequent
publication.

Executive Order 12291, The
Department has reviewed this rule
under Executive Order 12291 and
Secretary’s Memorandum No. 1512-1.
The rule will affect the economy by less
than $100 million a year. The rule will
not significantly raise costs or prices for

consumers, industries, government
agencies or geographic regions, There
will not be significant adverse effects on
competition, employment, investment,
productivity, innovation or on the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.
Therefore, the Department has classified
the rule as “not major."

Regulatory Flexibility Act. This
interim rule has also been reviewed
with regard to the requirements of the
Regulatory Flexibility Act of 1980 (Pub.
L. 96-354, 94 Stal. 1164, September 19,
1980). Robert E. Leard, Acting
Administrator of the Food and Nutrition
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities. The proposed changes will
affect State agencies and a relatively
small number of food stamp recipients.

Recordkeeping Requirements. In
accordance with the Paperwork
Reduction Act of 1980 (Pub. L. 96-511),
the recordkeeping provisions that are
included in this refu]ation have been or
will be submitted for approval to the
Office of Management and Budget
(OMB). The public will be notified of
approval from OMB of the
recordkeeping requirements contained
within this interim rule through
publication of a final rulemaking.

Prevention and Detection of Duplicate
Participation

Background

The Omnibus Budget Reconciliation
Act of 1982 (Pub. L. 97-253, enacted on
September 8, 1882), requires State
agenciles 16 establish a system that will
prevent any person from receiving
multiple benefits in the Food Stamp
Program. Section 172 of that Act
establishes requirements for checking
that no individual receives food stamps
in more than one jurisdiction within the
State. Comparing records to determine
that a person was not receiving benefits
in more than one project area would
also detect whether a person was
receiving excessive program benefits
through multiple applications or being
counted as members of more than one
participating household within one
jurisdiction. Section 174 requires State
agencies to establish a system that will
verify that an individual does not
receive both food stamps and benefits in
lieu of coupons as part of SSI cash-out
or a cash-out demonstration project.

There are several requirements in the
food stamp regulations to prevent a
person from recei multiple benefits.
Section 273.3 states that no individual
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may participate as a member of more
than one household or in more than one
project area, in any month (unless an
individual is a resident of a shelter for
battered women and children and was a
member of a household containing the
person who abuse him or her). No
individual who receives Supplemental
Security Income benefits and/or State
supplementary payments as a resident
of the States of California or Wisconsin
is eligible to receive food stamps. As
stated in Section 273.20, their SSI
payments have already been increased
to include the value of the food stamp
allotment. Likewise, persons who
receive a check instead of coupons as -
part of the SSI/elderly cash-out
demonstration project, as described in
§ 282.12, cannot also receive food
stamps.

Even though there have been rules
against duplicate participation, there
has been no requirement to
systematically check for it. In many
States there is not even an elementary
system to ensure that the recipient is not
concurrently a recipient in another
jurisdiction within the same State.
Conversely, a number of State agencies
have already been doing increasingly
sophisticated work in computer
matching to detect cipation across
lprolect area and other jurisdictional
ines.

Such computer matching is an
important tool in the detection and
prevention of mistakes or fraud.
Computers are a fast, efficient and
accurate way to review enormous
amounts of data. They can quickly
review numerous food stamp records to
determine if the same individual
appears more than once. Once
apparently contradictory information is
exposed, verification or investigative
efforts can then determine whether
possible error or intentional
misrepresentation exists, Computers can
detect individuals who are receiving
multiple program benefits and deter
aothers from trying to defraud the system.

Once & State agency has acquired an
automated system to detect duplicate
participation, it will probably be able to
use the system for other purposes.
Analysis of information obtained
through the computer may show trends
of errors where corrective action can be
taken to correct program vulnerabilities
or improve program efficiency.

The Data Base

This regulation requires State
agencies to establish a system to detect
whether any individual is receiving
multiple benefits. Such a system must
use names and social security numbers
ata minimum and may include other

identifiers. While the Department is not,
at this time, requiring the use of
individuals' birth dates, it is strongly
recommending that State agencies
consider using this identifier. Several
State agencies currently operating
systems lo detect duplicate participation
have determined date of birth to be a
useful identifier and use it in their
systems.

The system must check all individuals
participating in the Food Stamp Program
within the State, not just the heads of
households. While the search would not
necessarily have to be done by
computer, an automated system clearly
would be the most efficient method.

When State Agencies Must Search for
Duplicate Participants

The law requires that State agencies
periodically verify that an individual
does not receive coupons in more than
one jurisdiction within the State. The
law also specifies that verification to
prevent persons receiving both coupons
and cash-out assistance must be done
“where necessary, but no less often than
annually." Of the States which currently
run a system for detecting multiple
benefits, most test prior to authorization
of benefits.

The Department is interested in
receiving comments about how often
verification should be done—what is
feasible and cost effective. In this
interim rulemaking the Department is
requiring that the checks be made, ata
minimum, at the time of certification,
recertification and whenever a change
in household composition occurs,
However, the Department realizes that
some State agencies already have
computer systems in place to check for
multiple benefits and in some States it
may be more efficient to periodically
compare the records of all individuals
on file rather than doing it at the time of
certification. Therefore, if checking at
the time of certification, recertification
and changes is incompatible with an
existing system, equipment, or the
State's plans for a system, then, ata
minimum, the State agency must check
for duplicate participants quarterly. The
Department will reconsider the
timeframes based on the comments
received.

Action on “Hits"

If a duplicate is found prior to
approving an application for food
stamps, the State agency would deny
the application. If the individual has
already been receiving duplicate
benefits, the State agency would process
a claim. In either case, the State could
also proceed with an administrative

disqualification hearing or referral for
prosecution, if deemed appropriate.

If matching of records shows an
excessive proportion of individuals
receiving multiple benefits, the State
agency should take further corrective
action. For example, if the State agency
runs quarterly comparison of all
individuals in the file according to social
security numbers and finds an excessive
number of duplicate participants, then
the State agency might want to consider
requiring the check for duplicates prior
to certification or distributing more
information to the public about the
penalties for intentional
misrepresentation,

Funding

State agencies planning, enhancing
and/or developing automated systems
can obtain 75 percent matching funding
for this activity, For more information
about 75 percent matching funding,
interested State agencies can refer to
§ 277.18 of the Food Stamp regulations
or request information from their
respective FNS Regional Offices.

Correction of Household Definition
Error

The Department is correcting in this
rule an error made in the Eligibility
Criteria and Reduction or Termination
of Benefits rule which was published, as
an interim rulemaking in the Federal

- Register on December 14, 1982 (47 FR

55903). In § 273.1{a)(1)(iv), the last
sentence should read “However, the
income (all income included under 273.9
(b)) of the others with whom the
individual resides (excluding the income
of such indiyidual's spouse) cannot
exceed 165 percent of the proverty line."
(Emphasis added). This is consistent
with Section 146(c)(2) of Pub. L. 97-253.
While the discussion on this subject in
the preamble of the December 14, 1982
rulemaking is correct, the rule says “165
percent of the Food Stamp Program's
gross monthly income eligibility
standard."

Implementation

The provisions in this rule on
duplicate participation become effective
30 days following publication. Some
State agencies are already operating a
system to check for duplicate
participation; others will be able to
modify existing systems. Still others will
need time to acquire computer
equipment and design the programs. The
regulations require State agencies to
:ﬁ?ﬂ planning and have the system

y operational by October 1, 1983. The
Conference report about this legislation
states, "“The conferees recognize that not
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all States currently have the computer
capability to begin immediate,
comprehensive statewide control. In the
interim, all States are expected to
implement this control to the extent of
their current capability and to proceed
systematically toward upgrading their
capabilities 1o achieve total Stale
coverage of all participants by the
control system.” See Conf. Rep. No. 97~
759, 97th Congress, 2nd Sess., p. 69,
(1882).

Therefore, unless a State agency has
submitted a request for a waiver which
shows why o delay is necessary and a
plan that shows how implementation
can be achieved by a later date, the
Department expects all State agencies to
have implemented this system by
October 1, 1863, Implementation means
having a system designed, having
information on current participants
stored inthe data base, and the running
of checks according to the required
timeframes.

The correction made to
§ 273.1(a)(1)(iv), relating to household
definition, is effective retroactive to
September 8, 1982, pursuant to Section
193 of Pub. L. 97-253. State agencies
are already aware of this retroactive
implementation date since it was
discussed in the December 14, 1982
interim rule. In addition, State agencies
are, for the most part, aware of this error
and are already implementing this
provision based on 165 percent of the

proverty line.
List of Subjects
7 CFR Part 272

Alaska, Civil rights, Food stamps,
Grant programs—social programs,

Reporting and recordkeeping
requirements.

7 CFR Part 273

Administrative practice and
procedures, Aliens, Claims, Food
stamps, Fraud, Grant programs—social
programs, Penalties, Reporting and
recordkeeping requirements, Social
security, Students.

7 CFR Part 274

Administrative practice and
procedure, Food stamps, Grant
programs—social programs, Reporting
and recordkeeping requirements.

Accordingly, 7 CFR Parts 272, 273, and
274 are amended as follows:

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

1. In § 272.1, a new paragraph (g)(59)
is added to read as follows:

§272.1 General terms and conditions.

(g) Implementation. * * *

(59) Amendment No. 243, (i) State
agencies may implement this Duplicate
Participation rule at anytime, but shall
implement this rule Statewide no later
than October 1, 1983. FNS will consider
requests for waivers to this timeframe
on a State-by-State basis if the State
establishes good cause through
submission of written justification of the
need for a longer timeframe and submits
a plan that shows when the system will
be implemented.

(ii) State agencies shall implement the
correction made to Section
273.1(a)(1){iv) retroactive to September
8, 1982,

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

2.1In § 2731 the last sentence in
paragraph (a)(1)(iv] is revised to read as
follows: ~

§273.1 Household Conceptl.

(a) Household definition.

(1) L

(iv) * * * However, the income (all
income included under 273.9(b)) of the
others with whom the individual resides
(excluding the income of such
individual's spouse) cannot exceed 165
percent of the poverty line.

PART 274—ISSUANCE AND USE OF
FOOD COUPONS

3. In § 274.1, a new paragraph (d] is
added to read as follows:

§ 274.1 State agency lssuance
responsibiiities.

(d) State monitoring of duplicate
participation.

(1) The State agency shall establish a
system and implement other measures
where necessary to assure that an
individual does not receive multiple
benefits in the Food Stamp m.
Checks to detect multiple benefits shall
be made at the time of certification,
recertification and whenever a change
in household composition occurs.
However, if the State agency can show
that these timeframes are incompatible
with its system, then the State agency
shall check for duplicate benefits at
least quarterly. To identify such
individuals, the system shall use names
and social security numbers at a
minimum, and other identifiers as
appropriate (use of individuals' dates of
birth is strongly recommended).

(1) The system shall be designed to
verify that an individual does not
receive food stamps in more than one
jurisdiction within the State. The system
should also be designed to detect
individuals participating in more than
one household within the State.

(i) If the State agency provides
assistance in lieu of coupons for 5SI
recipients or for households
participating in cash-out demonstration
projects, the system shall verify that an
individual does not receive both
coupons and other benefits provided in
lieu of coupons.

(2) State agencies shall develop
follow-up procedures and corrective
action requirements, including
timeframes within which action should
be taken, to be applied to data obtained
from matching for duplicate
participation. Follow-up actions shall
include, but not be limited to the
adjustment of benefits and eligibility,
and the filing of claims, as appropriate.

(3) FNS reserves the right to review

State agencies' use of data obtained
from matching for duplicate
participation and may require State
agencies to take additional specific
action to ensure that such data is being
used to protect program integrity.
(91 Stat. 058 (7 U.S.C. 2011-2029); Secs. 172
and 174 of Pub. L. 97-253, 88 Stat. 780 (7
U.S.C. 2020))

Dated: February 23, 1983,

Robert E. Leard,

Acting Administrator.

[FR Doc. £3-5006 Filed 3-3-83; 45 am)
BILLING CODE 3410-30-M

Agricultural Stabllization and
Conservation Service

7CFR Part 729

AGENCY: Agricultural Stabilization and
Conservation Service, USDA.

ACTION: Interim rule.

SUMMARY: This Interim Rule, which is
applicable to the 1983 through 1985
crops of peanuts, sets forth the
regulations for: (1) Establishing State
and farm quolas and farm
yields; (2) providing for transfers of
quota; (3) determining undermarketings:
(4) identifying marketings; (5)
determining marketing penalties; and (8)
handling marketing violations. These -
regulations are necessary in order to
jmplement amendments made to the
Agricultural Adjustment Act of 1938 and
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the Agricultural Act of 1949 by the
Agriculture and Food Act of 1381 (Pub.
L. 97-98, 85 Stat. 1213, approved
December 22, 1981). The most significant
provisions of these regulations relate to
quota reductions for farms from which
the farm poundage quota was leased to
another farm and produced by a
different farm operator.

EFFECTIVE DATE: March 4, 1983,
Comments must be received on or
before April 4, 1983, in order to be
assured of consideration,

ADDRESS: Send comments to the
Director, Tobacco and Peanuts Division,
ASCS, Department of Agriculture, P.O.
Box 2415, Washington, DC, 20013,

FOR FURTHER INFORMATION CONTACT:
David L. Kincannon (ASCS) 202-382~
0154. The Impact Analysis describing
the options considered in developing
this rule is available upon request.
SUPPLEMENTARY INFORMATION: This
Interim Rule has been reviewed under
USDA procedures and Executive Order
12291 and Secretary’s Memorandum No.
1512-1 and has been classified “not
major.” It has been determined that this
rule will not result in: (1) An annual
effect on the economy of $100 million or
more; (2) a major increase in costs or
prices for consumers, industries,
Federal, State or local govérnments, or
geographical regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets,

The title and number of the Federal
assistance program to which this Interim
Rule applies are: Commodity Loans and
Purchases, 10.051, as found in the
Catalog of Federal Domestic Assistance.

It has been determined that the
Regulalory Flexibility Act is not
applicable to this proposed rule since
the Agricultural Stabilization and
Conservation Service is not required by
5 U.S.C. 553 or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

A notice of proposed rulemaking snd
request for public comments on the
poundage quota and marke
regulations for the 1983 through 1885
crops of peanuts was published in the
Federal Register (47 FR 50708) on
November 9, 1982. The usual comment
period provided by the Department of
Agriculture is 60 days. However,
because the planting season for peanuts
begins in March farmers need to
know their poundage quota so that they
can make financial arrangements before
planting, the comment period was

shortened to 45 days and ended on
December 27, 1982,

This Interim Rule revises the proposed
rules in several aspects, principally with
respect lo poundage guota reductions
for the 1963 crop and the establishment
of the last date for spring transfers (fm.L
planting quota transfers). Because of the
reduction revision and the large number
of comments that issue has produced, it
has been decided lo solicit additional
comment. For that reason, an Interim
Rule has been adopted instead of a Final
Rule. Although additional comment is
solicited, the Department does not
believe such added comment is
mandated. Among other reasons, the
reduction issue and the concerns it
raises were sel forth in the propasal
published on November 9, 1982, as well
as in the proposed and final rules issued
with respect to the 1982 crop. Further,
the reduction method adopted in this
Interim Rule for the 1983 crop of peanuts
is the same method which was adopted
for the 1982 crop. Publishing a revised
Notice of Proposed Rulemaking with
regard to the method of reducing the

undage was considered. However, it

as been determined that an Interim
Rule should be published as an
alternative to allow for the preparation
of quota notices to permit planting
decisions to be made b;"ﬂ gdrowairs. Delay,
among other things, would make it
difficult, if not impossible, to meet the
April 15 contract deadline for
“additional peanuts” which is
established g; statute. Since there have
already been significant comments
made with riusrect to the provisions of
this Interim rule and since the planting
season is approaching, it has been
further determined that the comment
period for this Interim Rule should be
limited to 30 days from the date of
publication of the rule In the Federal
Register. If the provisions of this Interm
Rule are changed as a result of the
comments received, the Department will
consider undertaking such measures as
may be feasible and practicable to off-
set hardships caused by a change.

Background

The Agriculture and Food Act of 1981
{the 1881 Act"), which was enacted on
December 22, 1981, amended the
Agricultural Adjustment Act of 1938 (the
*1938 Act”) and the Agricultural Act of
1648 (the “1949 Act”) to make significant
changes in the administration of the
peanut production and price support
program. Changes required by the 1981
Act were incorporated into the
regulations governing 1882 poundage
quotas (7 CFR 729.111 through 729.164)
in a final rule published April 13, 1982
(47 FR 15966), and in an interim rule,

governing the marketing of peanuts (7
CFR 729.185 through 729.210) published
August 31, 1982 (47 FR 38259),

This Interim Rule sets forth the
procedures for the establishment of farm
poundage quotas and other terms and
conditions of the program affecting the
production and marketing of peanuts.
This includes transfers of quotas,
determination of yields, identification of
marketings, and the determination,
assessment, and review of marketing
penalties. These regulations are
basically the same as the regulations
which were applicable to the 1982 crop,
with the exception of the manner in
which the individual farm poundage
quotas will be determined for the 1984
and 1985 crops and the dates for making
transfers of farm poundage quota. These
regulations will be codified at 7 CFR
729.211 through 729,308,

Statutory Requirements

Section 3568 of the 1938 Act, as
amended by the 1981 Act, provides that
there shall be a national poundage quota
for each marketing year as follows:
1,200,000 tons for 1982: 1,167,300 tons for
1983; 1,134,700 tons for 1884; and
1,100,000 tons for 1985. The national
poundage quota is apportioned to
individual States on the basis of each
State's share of the national poundage
quota for the 1981 marketing year. The
State poundage quota is then
apportioned to individual farms. Section
358(1)(2) of the 1938 Act provides that
the yearly reductions in the State
poundage quotas:

"+ * * ghall insofar as practicable and on
such fair and equitable basis an the Secretary
may by regulation prescribe, be accomplished
by reducing the farm poundage quota for
ench farm in the State to the extent that the
farm poundage quota has not been produced
on such farm. For purposes of the foregoing
sentence, the farm poundage quota shall be
conaidered as not having been produced on a
farm to the extent that: (i) During any crop
year immediately preceding the crop year for
which the adjustment iz being made, such
quots was not actually produced on the farm
because there was inadequate tillable
cropland available on the farm to produce
such quota; or (if) during any two of the three
crop years immediately preceding the crop
year for which the adjustment is made, (1)
such quota was not actually produced for any
other reason (other than natural disasters or
such other reasons as the Secretary may
prescribe), or {I1) such quota was produced
but by another operator on & farm to which
the poundage quota (or the acreage allotment
upon which such poundage quota was based)
was transferred by lease. To achieve the
reduction in the State poundage quota in any
marketing year, the reductions in farm
poundage quotas shall be made first under
clause (i) of the preceding sentence and, if
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necessary, under clause (ii)(I) and then clause
(i)(IT) thereof * * *.*

Basically, the 1938 Act sets forth farm
poundage quota reduction categories for
the purpose of establishing priorities in
determining individual farm poundage
quota reductions. The first cat
(“category 1") is for farms which did not
actually produce peanuts on the farm
because there was inadequate tillable
cropland available on the farm to
produce the quota quantity in the
preceding crop year. The second
category (“category 2") consists of those
farms where peanuts were not actually
produced in two out of the three
preceding years, excep! in those
situations where peanuts were not
produced because of a natural disaster
or such other reasons as are prescribed
by the Secretary. The third category
(“category 3") contains those farms for
which the quota quantity was produced
but by another operator on a farm to
which the quota (or the allotment on
which the quota was based) has been
transferred by lease two out of the three
preceding years. The third category also
covers hybrid situations in which during
the three-year base period a farm had
both nonproduction of guota quantity
and transfers of quota by lease to
another operator on another farm. The
fourth category (“category 4") consists
of all farms which were not reduced to a
zero poundage quota under the first
three categories. These priorities are not
absolute as the 1938 Act, as amended,
requires the Secretary to make
poundage reductions in accordance with
such regulations as the Secretary
determines to be fair and equitable.

General Summary of Comments

A total of 368 comments were
received with respect to the notice of
proposed rulemaking from individuals
and entities in 12 States prior ta the
close of business January 4, 1983, when
comments were no longer accepted. A
total of 303 comments were received
from farmers, 17 from grower and farm
organizations, 2 from manufacturers, 10
from Congressmen, 8 from Senators, 2
from financial entities, 1 from a State
Deparment of Agriculture and 25 from
other entities.

The majority of comments centered
around one issue; the reduction in quota
on farms for which the quota quantity
was produced but by another operator
on a farm to which the quota has been
transferred by lease for two of the three
preceding years. Many comments urged
fair and equitable treatment in
accomplishing poundage quota
reductions by reducing poundage guotas
uniformly for all quota holders. Others

requested that producers should be
given one more year in which to grow
peanuts in order to adjust to the 1981
amendments. Most of these respondents
implied that after they had produced the
quota on the farm for two years (1882
and 1963) the proposed method of
poundage quola reductions which
entailed separating out category 3 for
the 1983 crop would be acceptable. Five
organizations representing a large
number of producers favored the
proposed method of reducing poundage
quotas as did 2 producers, 1 Senator,
and 1 Congressman.

Comments on Specific Issues

L. Reduction in Individual Farm
Poundage Quotas

A. Provisions of the Proposed Rule.
For the 1983 through 1885 crops, the
proposed rule defined the categories of
farms in which the poundage quota
reductions would be made and the order
of reductions as follows:

1. Category 1. Inadequate Tillable
Cropland, Under the proposed rule,
adequate tillable cropland is land
determined by the county committee for
the preceding crop year to be: (a)
Suitable for the production of peanuts;
and (b) land on which a seedbed could
have been prepared and a normal crop
produced using practices and equipment
normally used in the county for planting
peanuts. Land not considered suitable
for the production of peanuts includes,
but is not limited to, established
orchards, vineyards, one-row shelter
belts, land seeded to trees, and land
being prepared for housing
developments, shopping centers, or
other noncrop uses as determined by the
county committee.

2. Category 2. Nonproduction of the
quota during two of the three preceding
years. In this category, the proposed rule
provides that farm poundage quota will
be reduced for the current year to the
extent that the county committee
determines that peanuts were not
actually produced during two of the
three years of the base period, except
when the county committee determines
that the quota quantity was not
produced because of natura! disaster.

3. Category 3. Farms from which
quola was transferred by lease.
Category 3 as defined in the proposed
rule applies to situations in which the
farm poundage quota was produced two
of the three preceding but by
another operator on a farm to which the
poundage quota was transferred by
lease. This is the largest of the first three
categories (poundage-wise). The lease
and transfer authority under which such
leases were executed was added to the

1938 Act by Pub. L. 90-211, 81 Stat. 658,
December 18, 1967, and requires the
owner and operator of the transferring
farm to approve the transfer. In addition,
Section 358a(b){4) of the 1938 Act, as
amended, provides that: “no transfer of
allotment shall be effective until a
record thereof is filed with the county
committee of the county in which such
transfer is made and such committee
determines that the transfer complies
with the provisions of this section.” The
record used by ASCS to accomplish the
transfer is Form ASCS-375, Record of
Transfer of Allotment or Quota. This
record shows the names of the operator
and owner of the transforring farm and
the name of the owner or operator (but
not both) of the receiving farm. The
proposed rule provides that ASCS-375,
as well as other similar records, will be
used in making determinations for
potential reductions in category 3.
Transfers between farm tracts within a
reconstituted farm (combined
worksheet) and leasing arrangements
which did not involve a transfer are not
treated as being in category 3, since
these arrangements are not transfers of
farm poundage quota by one operator to
a different operator on a different farm.
However, the proposed rule treats
“hybrid situations” as being in category
3. A hybrid situation can occur when
during the three base period years (the
three years preceding the crop year for
which a poundage guota reduction is
made) & farm has both nonproduction of
the farm poundage quota and production
of farm poundage quota by another
operator on a farm to which the farm
poundage quota {or portion thereof) was
transferred by lease. The proposed rule
takes into account the potential
cumulative effect of both nonproduction
and leasing of poundage quota, and
provides a method for allocating
reductions in the farm poundage quota
between category 2 and category 3. It
would also prevent duplication of
reduction in both categories. It is not
anticipated that there are a significant
number of farms in the hybrid situation.
4. Category 4. Quotas not reduced to
zero in categories 1, 2 or 3. Under the
proposed rule, a uniform State factor
would be determined and applied
against the preliminary farm poundage
quotas on all farms not reduced to zero
in the first three reduction categories.
This differed from the rule adopted for
the 1982 crop of peanuts whereby,
because of the difficulty at that time of
determining the impact of doing
otherwise, it was decided that a uniform
factor would be applied to all farms
whose quota was not reduced to zero
under the first two categories. Because
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cach State's reduction will be made and 18 percent in Texas, one of the including the possibility of producing
independently of other States, the principal peanut-growing States, to other crops, makes peanut production
application and size of the factor about 50 percent in Georgia and 100 unattractive. However, the Department
provided for in the proposed rule would  percent in Virginia, both principal has taken steps to avoid unfairmness in
vary between States. Included in the peanut-growing States. This creates the application of category 2 reductions
fourth category under the proposed rule  widely disparate treatment for farms since the rules applicable to the 1982

are farms that received a partial otherwise identically situated in the crop and those made applicable here to

reduction in one or more of categories 1,
2, or 3 and still retained farm poundage
quola.

B. Comments. As mentioned in the
general summary of comments, a vast
majority of the comments addressed the
issue of reductions in category 3, with
about 98 percent opposing the proposal
to reduce category 3 independently.
Most respondents requested that 19683
poundage quota reductions be made
across the board for all quota holders.
Many respondents suggested that, under
the provisions of the 1838 Act, as
amended, which authorizes the
Secretary of Agriculture to make
reductions in the poundage quota on
such fair and equitable basis as the
Secretary may by regulation prescribe,
reductions should be made in the same
manner used for the 1982 crop of
peanuts. These respondents felt that
producers should be given one more
year in which to produce the quota on
the farm for which the quota was
established.

C. Analysis and Conclusion. Upon
reconsideration of the collected data
with respect to the impact of poundage
quota reductions and upon
cansideration of the comments which
were received regarding the proposed
rule, it has been determined that the
rules which were applicable to the 1982
crop of peanuts for making poundage
quota reductions should be continued
for one additional crop year. This
determination has been made in
accordance with the provisions of
Section 358 of the 1838 Act, as amended,
which permit the Secretary to make
reductions in poundage quotas on such
fair and equitable basis as the Secretary
may by regulation prescribe. The
supplemental information issued with
the proposed rule notes that category 3,
if broken out separately for the 1983
crop, will produce reductions at 23
percent of the nationwide category 3
quota. The proposed rule failed to take
into full account, however, that this is an
average. Poundage quota reductions are
made on a State-by-State basis. This
meana that the actual reduction factor
superimposed on individual category 8
farm quotas will vary by State
depending on the quota-composition of
each individual State. The collected
data indicates that the reductions will
range from 0 percent in some small
(poundage-wise) peanut-growing States

same category; i.e., farms having
actively-produced quotas which have
tillable acreage readily available for the
production of peanuts and which are
thus within the group of farms for which
the statutory poundage quota reductions
ultimately seek to benefit, those being
farms with actual farmland in the
traditional sense (land committed to
seasonal crops).

Specifically, if the method specified in
the proposed rule for reducing poundage
quotas for the 1983 crop of peanuls were
to be adopted, many farms would lose
half or all of their quota, while others
would suffer no reduction or a relativély
small reduction.

Thege disparities are compelling not
only in light of the nature of the land
involved but also because cropping
decisions for tillable acreage may have
been made for any one or several of a
number of reasons and such decisions
may have been temporary and
fortuitous. Further, the statistical
disparities which would be created for
the 1983 crop year in category 3 would,
insofar as actively-produced quotas are
concerned, be a matter essentially
confined to category 3. In all but one
State, with a very few number of farms,
the quota for category 1 (the only other
actively-produced quota category of the
first three categories) was wholly
eliminated by the poundage reductions
which were made for the 1882 crop. In
the category 1 State where only a partial
reduction occurred with respect to the
1982 crop, category 1 farms absorbed the
full 1982 reduction. The 1982 poundage
quota reduction was the maost
substantial of all of the reductions
mandated by the 1981 amendments to
the 1938 Act. Moreover, the few
category 1 farms which suffered only a
partial reduction in 1982 should
additively be subject to an additional
reduction for the 1883 crop year.

There have been some variances in
the degree of reductions in category 2.
However, that category, as well, is
small. Thus, the variations and number
of quota holders affected are small and
the variations are relatively isolated.
Further, category 2 involves uniguely
different considerations as that category
involves quotas which were not actually
produced and lack of production
suggests that there ia an absence of need
for production, a lack of ability to
produce, or that local conditions,

the 1983 through 1985 crops make
special provision for an exemption from
category 2 reductions for extraordinary
circumstances, such as where the farm
has been in the eminent domain pool.

The disparities which would occur by
separating out category 3 for the 1963
crop year would be permanent in most
cases gince farms where the poundage
quota was not reduced for the 1883 crop,
or farms where quotas were not reduced
to the same extent as farms more
severely affected, might well be free of
any reduction in future years since
tillable cropland on farms in category 3
can be easily re-committed to peanut
production. Production of the quota on
the farm for the 1983 crop combined
with such production for the 1682 crop
woauld put the farm in category 4 for
quola reduction purposes for the 1984
and 1985 crop years.

Beyond the statistical disparities,
separation of category 3 without a
second year of adjustment would create
distinctions between otherwise identical
growers with actively-produced quotas
based on cropping decisions in the base
period which involved no significant
change in land use and which may have
been fortuitous. The amendments to the
1938 Act made in 1881, however, seek to
tie actively-produced quotas to tillable
cropland and continuation of the 1982
crop rules simply leave the decision to
the producer of which crop is the most
beneficial to produce, By contrast, a
failure to adopt the procedure for
making poundage quota reductions
which was applicable to the 1982 crop
would essentially accomplish no more
than create a small windfall for some
tillable acreage at the expense of other
tillable acreage. Also, drastic cuts in
areas where the poundage quotas are
subject to a reduction in category 3 is
relatively large as opposed to other
areas where the reductions in poundage
quotas would be low could, in light of
the large size of the poundage quota in
category 3, seriously impact on well-
established local markets in a
disporportionate fashion. Such
distortions would harm all persons
dependent on such markets, These
effects, as well, would be permanent.
Under the 1938 Act, as amended,
transfers of poundage quotas from one
county to another are severely
restricted. Present sales of poundage
quotas in the same county, however,




9218

Federal Register / Vol. 48, No. 44 / Friday, March 4, 1983 / Rules and Regulations

would not avoid these problems since
such transfers bring with them the quota
history of the selling farm. Among those
harmed, as well, would be those farmers
who may have been confused about the
effect of forthcoming poundage quota
reductions and purchased poundage
quotas in 1882; such farmers would not,
with respect to the 1963 crop, have a
two-year history of growing poundage
quotas on the land on which the quota
was established and would be subject to
quota reductions of up to 100 percent.
Adopting for one additional year the
procedure which was applicable to the
1982 crop for making poundage quota
reductions should provide growers with
sufficient time to adjust their farming
operations lo avoid these problems.

On drawing a balance from all of
these factors taken together, it has been
decided that the most appropriate
procedure for making poundage quota
reductions for the 1883 crop is the same
procedure which was applicable for the
1982 crop year. Accordingly, the
proposed regulations (specifically, 7
CFR 729.233) have been so revised. In
those States where categories 1 and 2 do
not absorb the full reduction for the 1983
crop, a uniform percentage factor will be
applied to those farms whose quota is
not reduced to zero in those categories.
For the 1684 and 1985 crops, the method
for making poundage quota reductions
set forth in the proposed rule is adopted.

/. Reserves for Corrections te Quota
Heductions

A. Provisions of the Proposed Rule. In
proposing separate categories 3 and 4
for quota reduction priority, it was
decided to propose two separate reserve
pools for making corrections in quota
reductions in each State. One reserve,
not to exceed 1 percent of the basis
quota allocated to the State, was for
correcting errors in the calculation of
quota reductions. A second special
reserve, also limited lo 1 percent of the
State's allocation of basic quota, was for
quota reduction exemptions in category
3 for special considerations applicable
to the 1983 crop year.

B. Comments. No specific comments
were received with respect to this
provision.

C. Conclusion, Since the same guota
reduction categories are being adopted
for the 1983 crop as were used for the
1962 crop, it has been determined that
the two reserves are no longer
necessary. Combining categories 3 and 4
in 1983 eliminates the need for the
special reserve for exemptions in 1983.
In addition, since farmers will have had
2 years to produce the quota on the farm
to which it was established, a special
reserve will not be necessary for the

1884 and 1985 crops. Therefore, this
Interim Rule adopts for the 1983 through
1985 crops, a reserve not to exceed 1
percent of each State's poundage quota.

III. Calculation of the Farm Poundage
Quota Reduction in Categories

A. Provisions of the Proposed Rule, It
was proposed that the calculation of
farm poundage quota reductions would
be accomplished by individual
categories in order of priority. In
category 1, as proposed, the reduction
would equal the percentage of
nonproduction of the farm poundage
quota that is attributable to Inadequate
tillable cropland during the previous
crop year, times the preliminary farm
poundage quota. (The preliminary farm
poundage quota is equal to the farm
poundage quota for the farm for the
immediately preceding crop year.)

.In category 2, as proposed, the
reduction will be based on the average
of the two highest percentages of
nonproduction of the farm poundage
quota during the three base period
years. The amount of the mftfction
would equal: (1) The product of the
average percent times the preliminary
farm poundage quota, minus (2) the
amount of any reduction made under
category 1, to the extent that this
subtraction does not bring the reduction
to a figure less than zero. The amount of
reduction under category 1 is subtracted
in order to prevent a duplication of
reductions between the two categories.
Otherwise, the cumulative effect of
reductions in categories 1 and 2 could
cause the farm poundage quota to be
reduced below the amount of actual
production of peanuts on the farm
during the base period years.

In category 3, as proposed, the
reduction would be based on the
average of the two highest percentages
of the combined amount of quota
produced by lease by another operator
and nonpreduction of the farm poundage
quota. This procedure accommodates
both the pure category 3 situation and
the hybrid situation discussed above,
The amount of the reduction would
equal: (1) The product of the average
percentage times the preliminary farm
poundage quota, minus (2) the amount of
any reductions made under category 1
and category 2. As above, the amount of
reductions under category 1 and
category 2 are subtracted to prevent
duplication of reductions between
calegories,

The proposed rule set forth an
example of how the calculations
described above would be made.

B. Comments and Discussion of
Comments. No specific comments were
received on the method for calculating

the reduction of farm poundage quotas,
although the majority of comments
opposed giving reductions in category 3
priority over reductions in category 4.

C. Conclusion. In view of the adoption
of one method of making reductions in
1983 (combi categories 3 and 4) and
another method specified in 1984 and
1985 (separate categories 3 and 4), the
method for calculating the reduction of
farm poundage quotas will be the
method specified in the proposed rule
for crop years 1984 and 1985, The 1983
reduction will be calculated nsing the
same method as was used for the 1882
crop.

IV. Final Date for Filing Spring
Transfers

A. Provisions of the Proposed Rule.
Due primarily to difficulties experienced
in contracting for edditional peanuts for
crushing or export, it was proposed to
establish April 1 as the date for filing for
“spring transfers" (i.e., pre-planting
transfers of quota).

B. Comments. Only a small number of
respondents addressed this issue with
about half favoring the proposal and the
others recommending a later date, such
s June 14 and July 31. The major
objection was that such an early date
did not give producers adequate time to
complete plans such as financial and
planting arrangements.

C. Conclusion. After consideration of
the comments regarding the proposed
filing date, a decision was made to
adopt a compromise date in the Interim
Rule. As adopted, the final date for filing
a spring transfer will be the date
established by the State committee but
not later than the final planting date.
This will give producers the time needed
to complete all spring transfers prior to
the end of the normal planting date in
the State.

V. Reduction or Waiver of Penalty

A. Provisions of the Proposed Rule,
Under the proposed rule, the producer
had the right of appeal to the State
committee and to the Deputy
Administrator in accordance with
appeal procedures se! forth at 7 CFR
Part 780 for any penalties assessed
against the producer,

B. Commaents. No specific comments
were received on this provision.

C. Conclusion, Section 358(f)(2) of the
1938 Act, as amended, provides as
follows:

The Secretary shall avthorize, under such
regulations as the Secretary shall prescribe,
the county committees established under
Saction 8(b) of the Soil Conservation and
Domestic Allotment Act to waive or reduce

marketing penalties provided for under this
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subsection in cases in which such commitiees
determine that the violations that were the
basis of the penalties were unintentional or
without knowledge on the part of the parties
concerned. Errors in weigh! that do not
exceed one-tenth of 1 per centum in the case
of any one marketing document shall not be
considered. (7 U.S.C. 1359(f)(2)).

In addition, Section 359(k){4) of the
1938 Act, as amended, prévides that:

Notwithstanding any other provision of
law, the lability for and the amount of any
penalty assessed under this section shall be
determined in accordance with such
procedures as the Secretary by regulations
may prescribe * * * (7 U.S.C. 1350(1)(4)).

This Interim Rule implements these
provisions of the 1838 Act in the
following manner, First, the county
committees are authorized lo waive or
reduce penalties in appropriate
circumstances in accordance with
guidelines issued by the Deputy
Administrator, State and County
Operations, ASCS, However, the Deputy
Administrator may require that waivers
or reductions be reviewed by the State
committee or the Deputy Administrator
in order to assure a reasonable degree of
uniformity in the implementation of this
authority throughout all the peanut
producing areas. The reviewing
authority may require the county
committee to redetermine the amount of
the waiver or reduction of penalties if
the reviewing authority determines the
action of the county committee was not
in conformity with the guldelines and
instructions issued by the Deputy
Administrator.

Second, the rule provides that no
penalty shall be assessed for errors in
net weight as reported on each ASCS-
1007 (Inspection Certificate and Sales
Memorandum) that do not exceed one-
tenth of one percent. This exemption is
not applicable to cases involving fraud
or conspiracy.

Third, the rule sets forth procedures
whereby a producer may appeal the
assessment of a penalty or request a
reduction in a penalty. Initially, a
penalty is assessed by the county
committee. If the producer wishes to
contest liability for the penalty, or to
request a reduction in the penalty, or
both, the producer must file a request for
reconsideration with the county
committee. The appeal will then be .
heard by the county committee in
accordance with the appeal procedures
set forth at 7 CFR Part 780. To allow for
the correction of errors in cases where a
decision adverse to the producer is
rendered, the producer may further
appeal the county committee
determination in the manner prescribed
in Part 780.

Overall Summary

After having given careful
consideration of all comments received,
the proposed rule is adopted in this
Interim Rule as proposed except for the
modifications discussed above and for
minor technhlicallchanges or corrections
of typographical errors.

However, since several of the items
adopted were substantially different
than proposed, it was decided to issue
these regulations as an Interim Rule.
This will give the public the opportunity
to comment on the regulations as
adopted in this Interim Rule.

List of Subjects in 7 CFR Part 729

Poundage quotas, Penalties, Reporting
requirements.

Interim Rule

PART 729—{AMENDED]

Accordingly, 7 CFR Part 729 is
amended as set forth below:

1. The title “"Subpart—Acreage
Allotments, Marketing Quotas, and
Poundage Quotas for 1978 and
Subsequent Crops of Peanuts™ is revised
to read "Subpart—Acreage Allotments,
Marketing Quotas, and Poundage
Quotas for 1878 through 1981 Crops of
Peanuts”,

2. The text of 7 CFR 7294 is revised to
read as follows:

§729.1 Basis and purpose.

(a) The regulations contained in this
subpart are issued in accordance with
the Agricultural Adjustment Act of 1938,
as amended (7 U.S.C, 1281 ef seq.) and
are applicable to peanuts for the 1978
through 1981 crops. They govern the
establishment of farm acreage
allotments and marketing quotas, farm
poundage quotas, the issuance of
marketing cards, the identification of
marketings of peanuts, and the keeping
of records, and making reports incident
thereto,

(b) The allotment and marketing quota
regulations for peanuts of the 1972 and
subsequent crops (37 FR 2645 and 37 FR
3629, as amended) are superseded but
remain effective with respect to the 1972

1877 crops of peanuts,

3. The text of 7 CFR 729.7(b)(2) is

revised to read as follows:

§729.7 Determination of farm peanut
history

)..‘

(2) Farm acreage allotment times the
national quota factor for the 1978
through 1861 crop years.

4. The subheading of 7 CFR
729.46(b)(2) is revised to read as follows:

§720.46 Penalty

(b) L )
(2) 1979 through 1981 market/ng years.

5. A new subpart is added to 7 CFR
Part 729, as follows:

Subpart—Poundage Quota and
Regulations for the 1983 Through 1985
Crops of Peanuts

General

Sec.

720211 Basis and purpose,

729.212 Extent of calculations and rule of
fractions.

729.213 Definitions,

728.214 Types of peanuts.

720.215 Supervisory authority of State
committee.

720.216-729.219 [Reserved].

State Poundage Quota, Farm Poundage

Quota, Notice To Farm Operator and Appeals

729.220 Instructions and forms.

729221 Determination of State poundage
quota.

720222 Reserves for corrections,

728.223 Determination of preliminary farm
poundage quota.

729.224 Determination of farm poundage
quota

729.225 Determination of undermarketings.

729.2268 Determination of effective farm
poundage quota.

729.227 Determination of farm yield.

720,228 Determination of farm yield for
reconstituted farm,

729.229 Approval of farm poundage quota
and notice to farm operator,

729.230 Erroneous notice of effective farm
poundage quota. :

729231 Request for reconsideration or
appeal

720232 Farms with one acre or less of
peanuts,

729.233-720.239 [Reserved].

Transfers of Farm Poundage Quota

729.240 Transfer by sale or lease,

720241 Transfer by owner or operator.

729.242 Transfer within State. >

729.243 Witness of signatures.

729.244 Filing record of transfer and time for
filing.

720.245 Maximum period of transfer.

729.246 Transfer not to be approved.

729247 Consent of lienholder.

729.248 Transfer to and from the same farm
{subleasing).

729.249 Effect of permanent transfer on
determination of farm poundage quota.

729.250 County committee action.

729.251 Withdrawal of minor revigion.

729.252 Recomputation of previously
spproved multiple year transfer,

728.253 Amendment of muitiple year
transfer agreements approved on or
before December 22, 1081.

720.254-729.264 [Reserved]
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Marketing Cards and Producer Identification
Cards

Sec.

729,285 Issuance of cards.

720.266 Claim stamping marketing cards.
729287 Invalid cards.

729.266-729.270 |Reserved)

Marketing Penalties

729.271 Basic penalty rate.

729.272 Peanuts on which penalties are due.

728.273 Peanuts on which penalties are not
to be assessed.

729.274

729.276

720.278

729.277

729.278

Persons to pay penalty,
Payment of penalty,

Lien for penalty.

Assessment of penalties.
Reduction or waiver of penalty.
729.279 Appeals.

729.280 Failure to comply with program.
720.281-729.285 [Reserved)

Producer Identification and designation of
Peanuts Marketed

729.286 Identification of producer
marketings.

720.287 Designation of peanuts,

729.288-729.289 [Reserved)

Producer Records and Reports

728.290 Report of marketing green peanuts.

729201 Report of acquisition of seed
peanuts.

720.282 Peanuts marketed to persons who
are not registered handlers.

729.293 Report on marketing card.

729.294 Report of production and
disposition.

729.205-729.298 [Reserved)

Handler" tion, R and
s Registra esponsibilities

729300 Registration of handlers,
729,301 Records and reports required of
handlers.
729.302 Persons engaged in more than one
business.
729303 - Penalty for failure to keep records
and make reports.
720304 Examination of records and reports.
720.305 Length of time records and reports
are to be kept,
728306 Information confidential
Authority: Secs. 301, 357, 358, 358a, 359, 372,
373, 975, 52 Stal, 38, as amended, 55 Stat. 88,
as amended, 81 Stal, 658, as amended, 55
Stat. 90, as amended, 52 Stat. 62, as amended,
63, as amended, 64, 65, as amended, 66, as
amended, 70 Stat. 208, as amended, Secs. 801,
B0Z, BO3, 804, 805, 91 Stal, 544, as amended, 95
Stat. 1248, (7 U.8.C. 1301, 1357, 1358, 1358a,
1359, 1372, 1373, 1375, as amended); Sec.
108A, 95 Stat. 1254 (7 U.S.C. 1445¢-1).

Subpart-—Poundage Quota and
Marketing Regulations for 1983

Through 1985 Crops of Peanuts

General

§729.211 Basis and purpose.

The regulations contained in this
subpart are issued in accordance with
the Agricultural Adjustment Act of 1938,
as amended, and the Agricultural Act of
1949, as amended, and are applicable to

the 1883 through 1985 crops of peanuts.
They govern the establishment of farm
poundage quotas, the issuance of
marketing cards, the identification of
marketings of peanuts, the collection
and refund of penalties, the keeping of
records, and the making of reports
incident thereto.

§729.212 Extent of calculations and rule
of fractions. (

Computations shall be m‘nded
according to Part 793 of this chapter,
The terms set forth below shall be
expressed as follows:

(a) Acreage in acres and tenths of
acres.

(b) Penalties or damages in dollars
and cents.

(c) The quantity of peanuts produced,
considered produced and marketed: a
preliminary farm poundage quota; a
farm poundage quota; an effective farm
poundage quota; a farm yield; and an
actual yield per acre, in whole pounds,

(d) Factors as a four place decimal
except where a different place decimal
factor is established by the Deputy
Administrator, State and County
Operations, Agricultural Stabilization
and Conservation Service, (hereinafter
referred to as the "Deputy
Administrator”).

§729.213 Definitions.

The definitions in and provisions of
Parts 718, 719, and 720 of this chapter
are hereby incorporated by reference in
these regulations unless the context or
subject matter or the provisions of these
regulations require otherwise.
References to other parts of this chapter
or title include any amendments to the
referenced parts. Unless the context or
subject matter require otherwise, the
following words and phrases, as used in
this subpart and in all related
instructions and forms shall mean:

(a) Additional peanuts. Any peanuts
which are marketed from a farm other
than peanuts marketed or considered
marketed as quota peanuts,

(b} Areas.—{1) The southeastern area
consisting of Puerto Rico, the U.S. Virgin
Islands, and the States of Alabama,
Georgia, Mississippl, Florida, and that
part of South Carolina south and west of
the Santee-Congaree-Broad Rivers.

(2} The southwestern area consisting
of the States of Alaska, Arizona,
Arkansas, California, Colorado, Hawaii,
Idaho, Kansas, Louisiana, Montana,
Nebraska, New Mexico, Nevada, North
Dakota, Oklahoma, Oregon, South
Dakota, Texas, Utah, Washington, and
Wyoming and all territories and
possessions of the United States not
otherwise assigned.

(3) The Virginia-Carolina area
consisting of the Disttict of Columbia
and the States of Connecticut,
Delaware, lllinois, Indiana, lowa,
Kentucky, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Missouri, New Hampshire, New Jersey,
New York, North Carolina, Ohio,
Pennsylvania, Rhode Island, Tennessee,
Vermont, Virginia, West Virginia,
Wisconsin, and that part of South
Carolina north and eas! of the Santee-
Congaree-Broad Rivers.

(c) Base period. The 3 calendar years
immediately preceding the year for
which a farm poundage quota is being
established.

(d) Buyer. A person who:

(1) Buys or otherwise acquires
peanuts in any form;

(2) Markets, as a commission
merchant, broker, cooperative, agent, or
in any other capacity, any peanuts for
the account of a producer and is
responsible to the producer for the
amount received for the peanuts; or

(3) Receives peanuts as collateral for
or in settlement of a price support loan,

(e) Considered produced. The number
of pounds of peanuts to be considered
produced for the current year or for a
base period year for use in computing a
future farm poundage quota, Considered
produced pounds for a farm will be the
sum of the pounds (limited to the farm
poundage quota less the pounds of
peanuts marketed) which:

(1) Were not produced because of a
natural disaster as determined by the
county committee in accordance with
instructions issued by the Deputy
Administrator; or

(2) Were equal to the farm poundage
quota on a farm where the farm was
either purchased, or a transfer by sale
was approved, or the farm was acquired
by an agency having the right of eminent
domagin, after the latest normal planting
date for peanuts for the county, and only
to the extent that such farm poundage
quota was produced or otherwise
conidered produced on the farm to
which allocated during the following
crop year,

(f) Cropland. Land on a farm which is
determined by the county committee to
be suitable for the production of peanuts
and on which a seedbed could have
been prepared and a normal crop
produced using practices and equipment
normally used in the county for planting
peanuts. Land not considered suitable
includes, but is not limited to,
established orchards, vineyards, one-
row shelter belts, land seeded to trees,
and land being prepared for housing
developments, shopping centers, or
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other noncrop uses as determined by the
county committee.

(g) Crushing. The processing of
peanuts: (1) To extract oil for food uses
and meal for feed uses, or (2) into flakes
for domestic food uses other than
peanut butter, candy, confections or
other traditional domestic edible uses.

(h) Director. The Director, or Acting
Director, Tobacco and Peanuts Division,
Agricultural Stabilization and
Conservation Service, U.S. Department
of Agriculture,

(i) Domestic edible use. Domestic
edible use means, for purposes of the
regulations found in this part: (1) Use for
milling to produce domestic food
peanuts {including the processing of
peanuts into flakes for traditional
domestic edible uses); (2) use of peanuts
for seed, excluding unique strains which
are not commercially available and
which are used for the production of
green peanuts; and (3) use of peanuts on
i ;
(i) Effective farm poundage quota. The
quota determined in accordance with
§ 729.228.

(k) Excess peanuts. The quantity of
peanuts marketed or considered
marketed for domestic edible use in the
current marketing yvear in excess of the
effective farm poundage quota.

(1) False identification. False
identification shall include the
following:

(1) 1dentifying or permitting the
identification of peanuts at time of
marketing as having been produced on a
farm other than the farm of actual
production; or

(2} Marketing or permitting the
marketing of peanuts from a farm
without identifying the peanuts with a
peanut marketing card issued for the
farm; or

(3) Permitting the use of the peanut
marketing card for the farm to record a
marketing of peanuts when, in fact, no
peanuts were marketed from the farm.

(m) Farm poundage quota. The quota
determined in accordance with
§ 720.224.

(n) Farm yield. The farm yield
determined in accordance with
§ 729227,

(o) Farmers stock peanuts. Dug
peanuts produced in the United States
which have not been shelled, crushed,
cleaned, or otherwise changed (except
for removal of foreign material, loose
shelled kernels, and access moisture)
from the condition in which picked or
threshed peanuts are customarily
marketed by producers.

(p) Final acreage. The acreage on the
farm from which peanuts are produced
as determined and adjusted in
accordance with Part 718 of this chapter.

(q) Green peanuts. Peanuts which,
before drying or removal of moisture
from the peanuts either by natural or
artificial means, are marketed by the
producer for consumption exclusively as
boiled peanuts.

(r) Inspector. A Federal or Federal-
State inspector authorized or licensed
by the Secretary, U.S. Department of
Agriculture,

(s) Loan additional peanuts. Peanuts
which are not eligible for marketings as
quota peanuts, are not subject to
delivery to fulfill a contract for
additional peanuts, and which are
pledged as collateral for price support
loan at the addition! loan rate.

(t) Marketed. To dispose of peanuts
(including farmers stock peanuts,
shelled peanuts, cleaned peanuts, or
peanuts in processed form) by voluntary
or involuntary sale, barter, or exchange,
or by gift inter vivos. The terms
“market”, “marketing", and “for market"
shall have corresponding meanings to
the term “marketed" in the connection
in which they are used. The terms
“barter” and “exchange" shall include
the payment by the producer of any
quantity of peanuts, for the harvesting,
picking, threshing, cleaning, crushing, or
shelling of peanuts, or for any other
service rendered to the producer by
anyone. Any lot of farmers stock
peanuts will be considered as marketed
when delivered by the producer to the
buyer. Peanuts which are delivered by
the producer as collateral for or in
settlement of a price support loan will
be considered as marketed at the time of
delivery. Delivery shall be deemed to
have occurred when unloaded at the
delivery point. Any peanuts retained on
the farm for seed or other use shall be
considered marketings of quota peanuts
or marketings for domestic edible use.

{u) Marketing year. For each crop of
peanuts, the period begining August 1 of
the current year and ending July 31 of
the following year.

(v) National poundage quota. 1,167,300
tons for 1983; 1,134,700 tons for 1884; and
1,100,000 tons for 1985.

(w) Peanuts. All peanuts produced,
excluding: (1) Any peanuts which were
not dug or were not picked or threshed
before or after marketing from the farm;
and (2) any peanuts marketed by the

roducer for consumption exclusively as
Eoiled peanuts before drying or removal
of moisture from such peanuts by
natural or artificial means (referred to
as “green peanuts"), If a lot of farmers
stock peanuts has been inspected by the
Federal-State Inspection Service at the
time of marketing, the quantity in the lot
shall be the gross weight thereof less
foreign material and excess moisture
(moisture in excess of 7 percent in

traditional peanut producing States in
the southeastern and southwestern
areas, those being Alabama, Arizona,
Arkansas, California, Florida, Georgia,
Louisiana, Mississippi, New Mexico,
Oklahoma, that part of South Carolina
in the southeastern area, and Texas; and
moisture in excess of 8 percent for
peanuts grown elsewhere). If the lot of
peanuts is not inspected by the Federal-
State Inspection Service, the quantity in
the lot shall be the gross weight thereof.
If shelled peanuts are marketed by a
producer, the quantity in the lot (farmers
stock basis) shall be determined by
multiplying the poundage of the shelled

_peanuts by 1.5,

(x) Planted acreage. The final acreage
of peanuts on a farm determined in
accordance with the provisions of Part
718 of this chapter.

(y) Preliminary farm poundage quota.
The quota determined in accordance
with § 720.223.

(z) Produced. The total pounds of
peanuts dug.

(aa) Quota peanuts. Peanuts (except
green peanuts) which are marketed or
considered marketed from a farm for
domestic edible use. This includes all
peanuts which are dug on a farm except
the following: (1) Green peanuts; (2)
peanuts which are placed under loan at
the additional support rate and not
redeemed by the producer; (3) peanuts
which are marketed under a contract
between a handler and a producer for
exportation and/or crushing.

(bb) Seed sheller. A person who in the
course of his usual business operations
shells peanuts for producers for use as
seed for the subsequent year's crop.

{cc) Segregation 1 peanuts. A lot of
farmers stock peanuts which: (1) Has at
least 99 percent peanuts of one type; (2)
has not more than 2 percent damaged
kernels nor more than 1.00 percent
concealed damage caused by rancidity,
mold. or decay; and (3) is free from
visible Aspergillus flavus mold.

(dd) Undermarketings. The number of
pounds determined in accordance with
§ 729.25.

(ee) Yield per acre or actual yield.
The actual yield per acre for the farm
obtained by dividing the total
production of peanuts for the farm by
the final acreage of peanuts,

§720.214 Types of peanuts.

The generally known types of peanuts
have identifying characteristics as
follows:

(a) Runner type peanuts, These
peanuts are commonly known as
Adrican Runner, Alabama Runner,
Georgia Runner, Carolina Runner,
Wilmington Runner, Dixie Runner, or
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Runner. They are produced principally
in the southeastern peanut producing
area of the United States and are
identified by the following
characteristics: Typically two-seeded
pods which are prachcnﬂ' y cylindrical,
medium sized, stem end round and the
other pointed with a slight keel having
shells fairly thick and strong, with
shallow veining and corrugation, and
seeds crowed in pod with adjacent ends
sharply shouldered.

(b) Spanish type peanuts. These
peanuts are commonly known as White
Spanish, Small Spanish, Medium-Small
Spanisgh, or Spanish. They are produced
principally in the southeastern and
southwestern peanut producing areas of
the United States and are identified by
the following general characteristics:
Typically two-seeded pods which are
small, with both ends rounded, the end
opposite the stem having an
inconspicuous point or keel, and the
waist slender; shells very thin, with
veining and corrugation but not deep,
and seed globular to oval and
practically smooth.

{c) Valencia type peanuts. These
peanuts are commonly known as New
Mexico Valencia, Tennessee Valencia,
Tennessee White, Tennessee Red, or
Valencia. They are produced principally
in Tennessee and New Mexico and are
identified by the following general
characteristics: Typically three- or four-
seeded, and sometimes five-seeded pods
which are long and slender, with the end
opposite the stem having & definite point
or keel with conspicuous veining and

tion, and seeds globular to oval.

(d) Virginia type peanuts. These
peanuts are commonly known as
Virginia Runner, Virginia Bunch, North
Carolina Runner, North Carolina Bunch,
Jumbo, or Virginia. They are produced
principally in North Carolina, Virginia,
northeastern South Carolina, and
Tennessee, and are identified by the
following general characteristics:
Typically two-seeded pods which are of
an average size larger than any other
type; pods which are roughly cylindrical,
with veining and corrugation deep, and
seeds are cylindrical with pointed ends,
length two or three times diameter, and
practically smooth.

§729.215 Supervisory authority of State
committee,

The State committee shall take any
action required to be taken by the
county committee which the county
committee fails to take. The State
committee shall correct or require the
county committee to correct any action
taken by the county committee which is
not in accordance with this subpart. The
State committee shall also require the

county committee to withhold taking
any action which is not in accordance
with this subpart.

§§ 729.216-720.219 [Reserved)

State Poundage Quota, Farm Poundage
Quota, Notice to Farm Operator and
Appeals

§720.220 Instructions and forms,

The Director shall cause to be
prepared and issued such forms and
instructions as are necessary for
carrying out the regulations in this
subpart. The forms and instructions
shall be approved by, and the
instructions shall be issued by, the
Deputy Administrator.

§729.221 Determination of State
poundage quota.

The State poundage quota shall be the
State's share of the current year's
national poundage quota calculated to
equal the percentage of the 1981
national poundage quota allocated to
farms in the State.

§720.222 Reserves for corrections.

For the purpose of correcting errors,
the State committee shall establish a
reserve not to exceed 1 percent of the
State poundage quota. If the amount of
poundage quota necessary to correct
errors is in excess of the reserve
established by the State committee, such
errors may nevertheless be corrected
with the approval of the Deputy
Administrator. However, the Deputy
Administrator may require the State
committee to recalculate the farm
poundage quotas for all farms in the
State if the Deputy Administrator
determines that the amount of poundage
quota necessary to correct errors is
substantially in excess of the reserve. In
such case, the State committee shall
reissue corrected farm poundage quotas
for all farms in the State and such
corrected farm poundage quota shall be
considered the farm poundage quota for

the farm for all purposes.
§729.223 Determination of prefiminary
farm poundage quota.

The preliminary farm poundage quota
shall be the farm quota
established for the farm for the
preceding year.

§729.224 Determination of farm poundage
The farm poundage quota shall be the

preliminary farm poundage quota
adjusted downward for poundage quota
reductions as required by this section,
plus permanent adjustments from
reserves and permanent transfers.

(a) 1983 poundage quota reduction.—
(1) Poundage quota reduction, For the

1983 crop year, the preliminary farm
poundage quota for each farm shall be
reduced by the county committee in the
following order of priority to the extent
necessary, in whole or in part, to
accomplish the reduction in the total of
the farm quotas
for the State to the State

quota less the amount withheld for the
reserve for the current marketing year.

(i) Inadequate tillable cropland. The
preliminary farm poundage quota shall
be reduced for a farm to the extent the
county committee determines that the
farm did not have adequate tillable
cropland to produce the farm poundage
quota during the preceding crop year.
Farms on which there is inadequate
tillable cropland as the result of
performance of a conservation practice
shall not be exempt from poundage
quota reductions under this paragraph.
If the constitution of the farm differs
from the constitution of the farm for the
preceding year, an individual
determination shall be made for each
separately identifiable farm tract as it
was constituted during the preceding
crop year.

(ii) Quota not produced. The
preliminary farm poundage quota for a
farm shall be reduced, or further
reduced, to the extent the county
committee determines that the farm
poundage quota for such farm was not
produced or considered produced during
any two years of the base period. If the
constitution of the farm differs from the
constitution of the farm for any one or
more years of the base period, an
individual determination shall be made
for each separately identifiable farm
tract as it was constituted for that year
of the base period.

(iii) Calculation of farm poundage
quota reductions under
(a)(1)(i) and {a)(1)(ii). {A) The amount of
the farm poundage quota reduction
made under paragraph {a){1)(i) of this
section shall equal the amount of the
farm poundage quota that was not
produced on the farm during the
previous crop year because of
inadequate tillable cropland.

(B) The amount of the farm poundage
quota reduction made under paragraph
(a)(1)(ii) of this section shall equal: (1)
The preliminary farm poundage quota
times the average of the two highest
percentages of the farm poundage quota
that was not produced or considered
produced during two of the three years
of the base period minus (2) the amount
of any reduction under
(a)(1)(i) of this section, to the extent that
this subtraction does not bring the
reduction to a figure less than zero,
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(iv) Application of State factor. (A) If
the cumulative totals of individual farm
poundage quota reductions computed in
accordance with paragraph (a)(1)(iii)(A)
or (a)(1)(iif){B) of this section are more
than the required reduction (including
amounts withheld for the reserve) in the
State poundage quota for the 1983 crop
vear, a uniform State factor shall be
determined by the State committee and
multiplied times the reductions of farm
poundage quotas computed for the farms
in the category for which the farm
poundage quota reduction exceeds the
total of the required reduction for the
State, so as to cause the cumulative total
of reductions of individual farm
poundage quotas to equal the total
reduction for the State plus amounts
withheld for the reserve.

(B) If the cumulative total of
individual farm poundage quota
reductions computed pursuant to
paragraphs (a)(1)(iii)(A) and (a}(1)(iii)(B)
of this section are less than the required
reduction {including amounts withheld
for the reserve) in the State poundage
quota for the 1983 crop year, a uniform
State factor shall be determined by the
State committee and multiplied times
the preliminary farm poundage quotas
on the remaining farms in the State
(including those not reduced to zero by
reductions made pursuant to paragraphs
(a)(1)(iI)(A) and (a)(1)(iii)(B) of this
section), so as to cause the cumulative
total of reductions of individual farm
poundage quotas to equal the total
reduction for the State plus amounts
withheld for the reserve.

(2) Permanent adjustments, The
preliminary farm poundage quota, after
adjustments under paragraph (a){1) of
this section, if any, shall also be
adjusted by the county committee to
reflect permanent transfers or
adjustments from reserves as set forth in
this subpart.

(b) 2984 and 1985 poundage quota
reductions—{1) Poundage quota
reductions, For crop years 1984 and
1985, the preliminary farm poundage
quota for each farm shall be reduced by
the county committee in the following
order of priority to the extent necessary,
in whole or in part, to accomplish the
reduction in the total of the preliminary
farm poundage quotas for the State to
the State poundage quota less the
amount withheld for reserves for the
current marketing y&ar.

(i) Inadequate tillable cropland. The
p farm poundage quota shall
be reduced for a farm to the extent the
county committee determines that the
farm did not have adequate tillable
cropland to produce the farm poundage

during the preceding crop year. Farms
on which there is inadequate tillable

cropland as the result of performance of
a conservation practice shall not be
exempt from poundage quota reductions
under this paragraph. If the constitution
of the farm differs from the constitution
of the farm for the preceding crop year,
an individual determination shall be
made for each separately identifiable
farm tract as it was constituted during
the preceding crop year.

(ii) Quota not produced. The -
preliminary farm poundage quota for a
farm shall be reduced, or further
reduced, to the extent the county
committee determines that the farm
poundage quota for such farm was not
produced or considered produced during
any two of the base period years. If the
constitution of the farm differs from the
constitution of the farm for any one or
more of the years of the base period, an
individual determination shall be made
for each separately identifiable farm
tract as it was constituted for that year
of the base period.

(iii) Quota transferred by lease and
produced on another farm by a different
farm operator. The preliminary farm
poundage quota for a farm shall be
reduced, or further reduced, to the
extent the county committee determines
that any of the following situations
apply: )

(A) For two or more of the years of the
base period: (1) The farm poundage
quota was transferred, in whole or in
part, as the result of a lease which was
filed before or during the normal
planting period for peanuts, i.e., leases
filed before the time prescribed in -
accordance with the provisions of
§ 729.30(b)(1) for crop year 1981, by July
31 for crop year 1882, and by the final
planting date established by the State
committee for crop years 1983 and 1984,
and (2) was produced or considered
produced on a receiving farm where the
operator of the receiving farm was a
different person than the operator of the
transferring farm; or

(B) The farm poundage quota: (1) Was
transferred, in whole or in part, as the
result of a lease which was filed during
the normal planting period for peanuts
as determined in accordance with
§ 729.30(b)(1) for the crop year 1981, by
July 31 for crop year 1982, the final
planting date as established by the State
committee for crop years 1983 and 1984,
and was produced or considered
produced on the receiving farm where
the operator of the receiving farm was a
different person than the operator of the
transferring farm for 2 or more years of
the base period, and (2) was not 100
percent produced or considered
produced in 1 or more of the same base
period years.

(C) The farm poundage quota: (1) Was
not 100 percent produced or considered
produced in 2 or more of the years of the
base period; and (2) was transferred in
whole or in part, as a result of a lease
which was filed during the normal
planting period for peanuts as
determined in accordance with the
provisions of § 728.30{b})(1) for the crop
year 1881, by July 31 for crop year 1982,
and by the final planting date
established by the State committee for
crop years 1983 and 1984, and was
produced or considered produced in part
on a receiving farm where the operator
of the receiving farm was a different
person than the operator of the
transferring farm in 1 or more of the
same base period years.

(D) The farm poundage quota: (1) Was
transferred, in whole or in part, as the
result of a lease which was filed during
the normal planting period for peanuts
as determined in accordance with the
provisions of § 729.30(b)(1) for the crop
year 1981, by July 31 for crop year 1982,
and by the final planting date
established by the State committee for
1983 and 1984 crop years, and was
produced or considered produced on the
receiving farm and the operator of the
receiving farm was a different person
than the operator of the transferring
farm for 1 or more of the base period
years; and (2) was not 100 percent
produced or considered produced in 1 or
more of the other base period years.

If the constitution of the farm differs
from the constitution of the farm for any
one or more of base period years, an
individual determination shall be made
for separately identifiable farm tracts as
they were constituted for that year of
the base period.

(2) Calculation of farm poundage
quota reductions for the 1984 and 1885
crop years under paragraphs (b)(1){i),
(b)(1)(ii) and (b){1){iii). (i) The amount
of the farm poundage quota reduction
made under paragraph (b)(1)(i) of this
section shall equal the preliminary farm
poundage quota times the percentage of
the farm poundage quota that was not
produced on the farm during the
previous crop year because of
inadequate tillable cropland.

(ii) The amount of the farm poundage
quota reduction made under paragraph
(b)(1)(ii) shall equal: (A) The preliminary
farm poundage quota times the average
of the two highest percentages of the
farm poundage quota that was not
produced or considered produced during
two of the three base period years,
minus (B) the amount of any reduction
under paragraph (b)(2)(i) of this section,
to the extent that this subtraction does
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not produce a reduction figure of less §729.225 Determination of establish a farm yield in accordance
than zero. undermarketings. with instructions issuved by the Deputy

(iif) The amount of the farm poundage
quota reduction made under paragraph
(b)(1)(iif) shall equal: (A) The product of
the preliminary farm poundage quota
times the average of the two highest
percentages of the sum of the combined
farm poundage quota which, during two
of the three base period years, was
produced or considered produced by
another operator to which the farm
poundage quota was transferred by
lease and was not produced or
considered produced, minus (B) the
amount of any reduction calculated
under paragraphs (b)(2)(i) and (b)(2)(ii)
of this section, to the extent that this
subtraction does not produce a
reduction figure of less than zero.

(3) Application of State factor. (i) If
the cumulative totals of individual farm
poundage quota reductions computed in
accordance with paragraph (b)(2) of this
section are more than the required
reduction (including amounts withheld
for reserves) in the State poundage
quota for the current year, & uniform
State factor shall be determined by the
State committee and multiplied times
the reductions of farm poundage quotas
computed for the farms in the category
for which the farm poundage quota
reduction exceeds the total of the
required reduction for the State, s0 as to
cause the cumulative tolal of reductions
of individual farm poundage quotas to
equal the total reduction for the State
plus amounts withheld for reserves.

(ii) If the cumulative total of
individual farm poundage quota
reductions computed pursuant to
paragraph (b)(2) of this section are less
than the required reduction (including
amounts withheld for reserves) in the
State poundage quota for the current
year, a uniform State factor shall be
determined by the State committee and
multiplied times the preliminary farm

quotas on the farms
in the State (including those not reduced
to zero through reductions computed
pursuant to paragraph (b){2) of this
section), 80 as (o cause the cumulative
total of reductions of individual farm
poundage quotas to equal the total
reduction for the State plus amounts
withheld for reserves.

(8) Permanent adjustments. The
preliminary farm poundage quota, after
adjustments under paragraphs (b)(2) and
(b)(3) of this section, if any, shall be
adjusted by the county committee to
reflect permanent transfers or
adjustments from reserves as set forth in
this subpart.

{a) Actual undermarketings. Actual
undermarketings are the number of
pounds by which the total marketings of
quota peanuts from the farm during
previous marketing years (excluding any
marketing year belore the marketing
year for the 1980 crop) were less than
the total amount of the applicable
effective farm poundage quotas
(disregarding adjustments for
undermarketings from prior marketing
years) for such marketing years. For
purposes of the foregoing sentence, total
marketings of quota peanuts for any
marketing year shall be the larger of: (1)
The total production of segregation 1
peanuts on the farm for such year, or [2)
the total amount of quota peanuts which
were marketed or considered marketed
from the farm. However, the total
marketings of quota peanuts for any
marketing year shall not exceed the
effective farm poundage quota for that
farm for such year.

(b) Effective undermarketings. (1) If 10
percent of the national poundage quota
for the marketing year to which the
actual undermarketings are to be
applied is equal to or greater than the
actual undermarketings on all farms, the
effective undermarketings for the farm
shall be the same as the actual
undermarketings.

(2) If the conditions in paragraph
(b){1) of this section are not applicable,
the actual undermarketings will be
apportioned to each farm in such
manner that the effective
undermarketings: (i} Will not be less
than the smaller of the actual
undermarketings or 10 percent of the
farm poundage quota; {ii) will not be
more than the actual undermarketings;
and (iii) will be apportioned so as to
cause, insofar as practicable, the total of
the effective undermarketings on all
farms to equal 10 percent of the national
poundage quota for the marketing year
to which the effective undermarketings
are to be applied.

§720.226 Determination of the effective
farm poundage quota.

The effective farm poundage quota
shall be the farm poundage quota
adjusted for temporary transfers and
effective undermarketings.

§729.227 Determination of farm yleid.
Tbefamyielduuhlhhedfwafwn
for which a farm poundage quota is
established for the current year shall be
the farm yield established for the farm
for the immediately year. Ifa
farm yield is not established for a farm

on which a farm poundage quota is
established, the county committee shall

Administrator.

§729.228 Determination of farm yield for
reconstituted farm.

For reconstitutions which are effective
after farm yields have been established,
the farm yield shall be determined as
follows:

(a) Combination—{1) Quota farm. The
farm yield for combined quota tracts
shall be the weighted average of the
farm yields for the tracts being
combined.

(2) Quota and nonguota farm. A
combined farm shall be assigned the
farm yield of the tract with an
established quota if placed in
combination with a nonquota tract even
though a farm yield previously had been
established for such nonquota tract.

(8) Nonquota farms. The farm yield for
combined nonquota tracts shall be
established by the county committee in
accordance with § 729.227 even though »
farm yield had been previously
established for such tracts,

(b) Divisions—{1) No identifiable
tracts having tract yield established.
The farm yield shall be the same for
each tract as the farm yield for the
parent farm.

(2) Identifiable tracts with tract yield
established. The farm yield shall be the
same as the yield which has been
previously established for the tract
which is divided from the parent farm.

(3) Division of an identifiable tract
having a tract yield established. The
farm yield shall be the same as the yield
which has been previously established
for the tract which is being divided.

§7290.229 Approval of farm poundage
quota and notice to farm operator.

(&) Approval. Each farm yield,
preliminary farm poundage quota, farm
poundage quota, and effective farm
poundage quota shall be determined
under the supervision of, and approved
by, the county committee of the county
in which the farm is administratively
located, subject to the concurrence of
the State committee or a representative
of the State committee. The initial notice
of farm poundage quota shall not be
mailed to a farm operator until the farm
poundage quota has been approved. A
revised notice may be mailed without
the aforementioned approval in any
case resulting from: (1) A farm
reconstitution which does not require
allocation of additional poundage quota;
or {2) a transfer by lease, sale, owner or
operator, of poundage quota.

(b) Notice to farm operator. (1) As
soon as possible after the farm
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poundage quota or the effective farm
poundage quota is approved, an official
notice of such quota shall be mailed to
the farm operator,

(2} If a farm poundage quota is
reduced to zero for the current year, the
county committee shall mail to the farm
operator a notice of such determination.

(3) A revised notice of farm poundage
quota or the effective farm poundage
quota shall be mailed to the farm
operator as soon as possible after the
county committee determines that an
incorrect notice has been mailed or the
county committee takes an action which
requires a revision of the previously
determined quota.

(4) The notice to the operator shall
constitute notice o all persons who as
operator, landlord, tenant, or
sharecropper have an interest in the
farm for which the quota is established.

§729.230 Erronsous notice of effective
farm poundage quota.

If the official notice of effective farm
poundage quota issued for a farm
erroneously stated a quota larger than
the correct effective farm poundage
quota, the quota shown on the erroneous
notice shall be used as the effective
farm poundage quota. Such quota shall
serve as the basis for marketing penalty
computations for the farm for the
current marketing year only if the
county committee determines and the
State Executive Director concurs that:
(1) The error was not so substantial as
to place the operator on notice thereof:
and (2) the operator was not notified of
the correct effective farm poundage
quota prior to marketing peanuts as
quota peanuts in excess of the correct
effective farm poundage quota.
Notwithstanding the foregoing.
undermarketings for farms for which the
erroneous notice of the effective farm
poundage quota is applied shall be
determined on the basis of the correct
effective farm poundage quota for the
farm. -

§729.231 Request for reconsideration or
appeal,

Any producer who is dissatisfied with
the initial determination of the farm
poundage quota or the effective farm
poundage quota which is established for
such farm may file a request for
reconsideration with the county
committee in accardance with Part 780
of this Chapter. Such request must be
filed no later than 15 days after the
producer receives the notice of the farm
poundage quota or effective farm
poun quota. If after reconsideration
the ucer remains dissatisfied with
the determination, the producer may
appeal such determination to the State

committee in accordance with Part 780
of this Chapter. Determinations
rendered by the State committee with
respect to the determination of
individual farm poundage quotas and
effective farm poundage quotas shall be
final and there shall be no further
administrative appeal.

§720.232 Farms with one acre or less of
peanuts.

Peanuts produced on a farm on which
the a of peanuts is one acre or
less are eligible to be marketed for
domestic edible use provided that all
producers that share in the peanuts
produced on such farm do not share in
the peanuts produced on any other farm.

§§729.233-729.239 [Reserved)
Transfers of Farm Poundage Quota

§729.240 Transfer by sale or lease,

The owner and operator of any farm
having a farm poundage guota in the
current year is eligible to file a record of
transfer for sale or lease of all or any
part of the farm poundage quota to any
other owner or operator of a farm in the
same county, The receiving farm need
not have a farm poundage quota. If the
owner{s) and operator of the farm from
which the transfer by sale or lease is to
be made are‘different persons, each
shall execute the record of transfer.
However, only the owner{s) or cperator
of the receiving farm is required to
execute the record of transfer.

§729.241 Transfer by owner or operator.
The owner or operator of any farm
having a farm poundage guota in the
current year is eligible to file a record of
transfer to transfer the farm poundage
quota from such farm to another farm
owned or controlled by the applicant:
{a) In the same county; or (b) in a county
that is contiguous to the transferring
county in the same State if the receiving
farm had‘a farm poundage quota
established for the 1981 crop.

§729.242 Transfer within State,

Notwithstanding the provisions of
§§ 720.240 and 729.241, a transfer of a
farm poundage quota by sale, lease or
by the owner or operator, may be made
to any other farm in the same State,
pursuant to instructions issued by the
Deputy Administrator, in the States of
Arizona, Arkansas, California, -
Louisiana, Mississippi, Missouri, New
Mexico and Tennessee.

§729.243 Witness of signatures.

A county committee member or
employee must witness the signature of
either the owner or operator of the
transferring farm the owner or

operator of the recelving farm. If such
signatures cannot be witnessed in the
county office where the farm is ~
administratively located, they may be
witnessed in any county office
convenient to the owner or operator’s
residence. The requirement that
signatures be witnessed for producers
who are ill, infirm, reside in distant
areas, or are in similar hardship
situations, or who may be unduly
inconvenienced, may be waived
provided the county office mails Form
ASCS-375 or such other form approved
by the Deputy Administrator to such
person for the required signature. In the
case of a transfer by sale, such request
must be accompanied by a statement
signed by all parties to the transaction
confirming that the sale has been made.

§ 729.244 Filing record of transfer and
time for filing.

No transfer of any quota under this
section shall become effective until a
record of transfer, determined by the
county committee to be in compliance
with the provisions of this subpart, has
been executed on Form ASCS-375 or
such other form approved by the Deputy
Administrator and filed within the time
periods set forth in this section with the
county committee in the county where
the farms are administratively located.

(a) Record of transfer filed by the
final planning date (spring transfers). In
order to be effective during the normal
planting period, a record of transfer
shall be filed on or before the final
planting date for the area or State as
established by the State committee, but
not later than June 15. A record of
transfer filed after the final planting
date established by the State committee
but prior to July 1 may be considered to
be timely filed if the county commintee
finds that: (i) The lease was agreed upon
no later than the final planting date
established by the State committee, and
(ii) the record of transfer was not timely
filed with the county committee because
of conditions beyond the control of the
parties to the transfer.

(b) Record of transfer filed after the
final planting date (fall transfer). A
record of transfer which is filed after the
final planting date established by the
State committee but by July 31 shall be
consldered a fall transfer and shall not
become effective until August 1. A
record of transfer which is filed after
July 31 shall not become effective unless
filed not later than December 31 of the
current year. A record of transfer filed
after December 31 but prior to January
31 may be considered timely filed by
December 31 if the county committee,
with approval of the State committee,
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finds that: (1) The transfer was agreed
upon no later than December 31, and (2)
the record of transfer was not timely
filed with the county committee because
of conditions beyond the control of the
parties to the transfer.

§729.245 Maximum period of transfer.

(a) Owner transfer. (1) An owner
transfer may be approved to a farm
owned by such person for a temporary
period (but not beyond the 1985
marketing year) or permanently. (2) An
owner transfer to a farm controlled by
such person may be approved for only
one year.

(b) A other transfers. Transfers by
lease and by operator may only be
approved for one year. Multiyear leases
and permanent operator transfers shall
not be permitted.

§ 729.246 Transfer not to be approved.

The county committee shall not
approve:

{a) A transfer of poundage quota by
sale if poundage quota was transferred
to the transferring farm by sale within
the 3 preceding crop years.

{b) Temporary transfers by an
operator for more than one year.

(c) Permanent transfers by an
operator,

(d) Transfers filed after the normal
planting date for more than 1 marketing
year.

(e) Transfers of actual or effective
undermarketings.

(f) Transfers of poundage quota to
farms with inadequate tillable cropland
to produce the poundage quota.

§729.247 Consent of lienholder.

A transfer of poundage quota from a
farm which the county committee has
been informed is subject to a mortgage
or other lien shall not be approved
unless the transfer is agreed to in
writing by the lienholder.

§729.248 Transfer to and from the same
farm (subleasing).

{a) Record of transfer filed on or
before the final planting date. Generally
the county committee shall not approve
a record of transfer which is filed (or
considered filed) on or before the final
planting date established by the State
committee if the approval would result
in a transfer both o and from the farm
during the periad ending on the final
planting date of the same crop year.
However, a record of transfer may be
approved if a poundage quota is
transferred temporarily from a farm for
1 or more years (and the transfer
remains in effect) and the farm is
subsequently combined with another
farm that is otherwise eligible to receive
poundage quota by transfer.

(b) Record of transfer filed after the
final planting date. A temporary transfer
of poundage quota either to or from a
farm (but not both) may be approved by
the county committee if a record of
temporary transfer is filed after the final
planting date regardless of whether a
record of transfer which was filed on or
before the final planting date is in effect
for such farm. However, the producers
on the transferring farm must certify,
and the county committee must
determine that: (1) The poundage quota
to be transferred is not more than will
be required to market the entire
production of peanuts from the farm as
quota peanuts in the current year, (2) the
acreage of peanuts planted on the
transferring farm was equal to at least
80 percent of the acreage determined by
dividing the effective farm poundage
quota by the larger of the current farm
yield or the highest actual yield for the
farm for any one of the preceding three
crop years, and (3) the production of
peanuts was limited to less than the
effective farm poundage quota because
of conditions beyond the control of the
producer.

§ 729.249 Effect of permanent transfer on
determination of farm poundage quota.

The quota, pounds produced, pounds
considered produced, pounds
transferred and produced on a receiving
farm for both the transferring farm and
the receiving farm shall be adjusted for
the current year and for the 2 preceding
years to reflect the applicable increase
or decrease in the farm poundage quota
and other historical data or farm
practices affecting the determination of
farm poundage quotas.

§729.250 County committee action.

(a) Approval of transfer. The county
committee shall approve the transfer of
poundage quota only if it determines
that a timely filed record of transfer has
been received and that the transfer
complies with the requirements of this
subpart. A transfer shall not be effective
until approved by the county committee.
The county committee may delegate
authority to the county executive
director and to other county office
employees to approve transfers of
poundage quotas.

(b) Notice of revised quotas. A revised
notice of farm poundage quota must be
issued for each farm affected by the
transfer of farm poundage quota.

(c) Cancellation of transfer. (1) A
transfer approved on the basis of
incorrect information furnished by the
parties to the transfer agreement or
approved due to error by the county
committee shall be canceled effective as
of the date of approval. However, the

cancellation shall not be effective for
the current marketing year if:

(i) The transfer approval was made on
the basis of incorrect information
unknowingly furnished in good faith by
the parties to the transfer agreement or
the transfer approval was made in error
by the county committee, and (ii) The
parties lo the transfer agreement were
not notified of the cancellation prior to
the marketing of quota peanuts in
excess of the revised effective farm
poundage guota.

(2) Where cancellation of a transfer is
required, the county committee shall
issue revised notices of poundage quots
showing the reasons for cancellation.

§729.251 Withdrawal or minor revision.

Where the county committee
determines that it is clearly in the best
interest of all the producers and that
effective operation of the peanut
program will not be impaired, the county
committee may permit withdrawal or
minor revisions of a transfer upon
written request by all parties to the
transfer. A temporary transfer may be
withdrawn or revised before peanuts are
harvested during any year of the
agreement. A permanent transfer may
be withdrawn or revised before peanuts
are harvested only during the first year
of the agreement.

§729.252 Recomputation of previously
approved multiple year transfer,

For 'a multiple year temporary transfer
approved on or before December 22,
1981, the county committee shall
annually recompute the transfer b
limiting the poundage quota transferred
to the smaller of; (a) The poundage

. quota initially transferred, or (b) the

farm poundage quota for the transferring
farm.

§729.253 Amendment of multiple year
transfer agreements approved on or before
December 22, 1981,

Notwithstanding any other provision
in Mis subpart, 8 multiple year
temporary transfer approved on or
before December 22, 1981, shall not be
effective for the 1882 through 1985 crop
years unless an amended record of
transfer is filed. The county committee
shall notify the operator of both the
transferring farm and the receiving farm
of the requirement for filing an amended
record of transfer in order for the
previously filed transfer agreement to
remain in effect. The amended record of
transfer must be filed at the county
ASCS office within 30 days from the
date of notification by the county
committee that an amended transfer
agreement is required. The amended
agreement shall be on the basis of the
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farm poundage quota established for the
applicable crop year,

§729.254-720.264 [Reserved]

Marketing Cards and Producer
Identification Cards

§729.265 lssuance of cards.

(a) Issuance of marketing cards, A
marketing card (ASCS-1002) shall be
issued in the name of the farm operator
for each farm on which peanuts are
produced in the United States in the
current year for use by each producer on
the farm for marketing such producer’s
share of the peanuts produced.
However, a marketing card issved for
experimental peanuts shall be issued in
the name of the experiment station and
a marketing card issued to a successor-
in-interest shall be issued in the name of
the successor-in-interest. The face of the
marketing card may show the names of
other interested producers.

(b) Jssuance of producer identification
cards. A producer identification card
shall be issued in the same name that is
entered on the marketing card(s) for
each eligible farm. The producer
identification card will be used to
identify the farm on which the peanuts
were produced and the card must
accompany each lot of peanuts when
offered for sale. Producer identification
cards shall be issued at the time the
marketing cards are issued.

(c) Person authorized to issue cords.
The county executive director shall be
responsible for the issuance of
marketing cards and producer
identification cards.

(d) Rights of producers and
successors-in-interest. (1) Each producer
having a share in the peanuts available
for marketing from & farm shall be
entitled to the use of the marketing and
identification cards for marketing such
producer’s proportionate share of the
peanuts produced on the farm.

(2) Any person who succeeds, in
whole or in part, to the share of a
producer in the peanuts available for
marketing from a farm shall, to the
extent of such succession, have the
same rights to the use of the marketing
end identification cards and bear the
same liability for penalties as the
original producer.

(e} Data on marketing card and
supplemental card. (1) Before Issuance,
the following data and information must
be entered on the marketing card in the
spaces provided: (i) The effective farm
poundage quota; (ii) the pounds of
@dditional peanuts contracted and the
handler number of the contracting
handler, if applicable; and (iii) the
converted basic penalty rate determined

in accordance with § 729.272(b), if
applicable. \

(2) A supplemental markelting card

the same name identification as
shown on the original marketing card
may be issued for a farm if an original or
supplemental marketing card is returned
to the county office. The balance of the
poundage quota from the returned
marketing card shall be entered as the
effective farm poundage quota on the
supplemental card.

(3) Two or more marketing cards may
be issued for a farm if the farm operator
specifies in writing the amount of the
poundage quola (not to exceed the
balance of poundage quota available)
which is to be assigned to each card.

(4) The face of the marketing card
shall show the entry “Eligible for
Buyback" if the farm operator
authorizes the handler to purchase
peanuts under the “Immediate Buyback”
purchase as provided in Part 1448 of this
Chapter. Two or more marketing cards
may be issued for a farm if the producer
wishes to obtain an additional card for
purposes of indicating or not indicating
“Eligible for Buyback."”

(5) Other data specified in instructions
issued by the Deputy Administrator
shall be entered on the marketing card.

(f) Data on producer identification
cards, (1) The identification card issued
in the name of the farm operator shall be
embossed to show the: (i) Name and
address of the farm operator; and (ii)
State, county code, and farm serial
number. If an embossed identification
card is not available, the above
information shall be entered by the
county ASCS office.

(2) A farm operator may receive as
many identification cards as may be
needed at any one time to accompany
each lot of peanuts offered for sale until
such time as the peanuts are inspected
and an ASCS-1007 has been executed
by the inspection service,

(3) After the identification card is
returned to the farm operator, it may be
used again to identify another lot of
peanuts.

(8) Replacing a lost, stalen, or
destroyed marketing card. A new
marketing card shall be issued to
replace a card which has been
determined by the county executive
director who issued the card to have
been lost, destroyed, or stolen: Provided,
That the farm operator gives immediate
written notice of such fact and furnishes
a satisfactory report of the quantity of
peanuts which was marketed using the
marketing card prior to the time such
card was lost, stolen, or destroyed.

§729.266 Claim stamping marketing
cards.

If a person is indebted to the United
States and the indebtedness is listed on
the county office claim record, any
marketing card issued for the farm on
which the person has an interest as a
producer shall bear the notation “U.S.
Claim" or “PPQ" (peanut poundage
quota) followed by the amount of the
indebtedness. The name of the indebted
producer, if different from the farm
operator, shall be recorded directly
under the notation. A notation showin
“PPQ" as the type of indebtedness shall
constitute notice to any peanut buyer
that until the amount of penalty and
accrued interest is paid, the United
States has a lien on the crop of peanuts
with respect o which the penalty was
incurred and on any subsequent crop of
peanuts subject to farm poundage
quotas in which the person liable for
payment of the penalty has an interest.
Peanut poundage quota liens shall be
collected and paid to the Agricultural
Stabilization and Conservation Service
prior to making collection for any other
lien or claim. A notation showing "U.S.
Claim" shall constitute notice to any
peanut buyer that, to the extent of the
indebtedness shown, and subject to
priorliens, the net proceeds from any
price support loan or purchase
settlement due the debtor must be paid
to the Agricultural Stabilization and
Conservation Service. The acceptance
and use of a marketing card bearing a
notation concerning indebtedness to the
United States shall not constitute a
waiver by the indebted producer of any
right to contest the validity of such
indebtedness by appropriate
administrative appeal or legal action. A
lien-free or claim-free marketing card
shall be issued by the county ASCS
office when the lien or claim has been
paid.

§729.267 Invalid cards.

(a) Reasons for being invalid. A
marketing card shall be invalid under
any one of the following conditions:

{1) It is not issued or delivered in the
form and manner prescribed.

{2) Any entry is omitted or is
incorrect.

{3) It is lost, destroyed., stolen, or
becomes illegible.

(4) An erasure or alteration has been
made and not initialed by the county
executive director.

(b) Validating invalid cards. If a
marketing card is invalid because an
entry is not made as required, the farm
operator or other producer shall return
the marketing card to the county office.
Except for an incorrect entry of the
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converted basic penalty rate determined
in accordance with § 729.272(b), the
marketing card may be made valid by
entering data previously omitted or by
correcting any incorrect data previously
entered. The county executive director
shall initial each correction made on the
marketing card. An invalid card, if not
validated, shall be canceled and a
replacement card shall be issued.

§§ 729.268-729.270 [Reserved]
Marketing Penalties

§729.271 Basic penaity rate.

The basic penalty rate is 140 percent
of the national average suppaort level for
quota peanuts, as determined for the
marketing year in which the peanuts
were produced.

&am Peanuts on which penalties are

A penalty is due at the basic penalty
rate on:

(a) The quantity of peanuts which is
marketed or considered to be marketed
from a farm for domestic edible use in
excess of the effective farm poundage
quota for the farm.

(b) All peanuts marketed from the
farm, if the certified acreage differs from
the measured acreage by more than the
tolerance provided in Part 718 of this
Chapter: Provided, that such penalty
shall be paid on each lot of peanuts
marketed from a farm based on a
converted basic penalty rate as shown
on the marketing card. The converted
basic penalty rate shall be determined
by: (1) Calculating the percentage of
incorrect certification; and [2)
multiplying the percentage by the basic
penalty rate per pound.

{c) All peanuts produced on a farm for
which the producer: (1) Failed to certify
peanut acreage as provided in Part 718
of this Chapter; or (2) refused to permit
entry on the farm to authorized
representatives of the Secretary for the
purpose of determining the acreage of
peanuts on the farm.

(d) The quantity of peanuts marketed
without identification by a valid
marketing card.

(e) The quantity of peanuts falsely
identified, as determined by the county
committee with the concurrence of the
State committee.

(f) All peanuts, the disposition of
which the producer has failed to account
for to the satisfaction of the county
committee, The quantity of peanuts
subject to penalty under this provision

be the amount of peanuts
determined by the county committee to
have been marketed or considered
marketed from the farm for domestic

edible use in excess of the effective farm
pountiage quota for that farm.

(g) All additional peanuts marketed as
contract additional peanuts in excess of
the pounds contracted on CCC-1005
between the producer and handler as
provided in Part 1446 of this title of the
Code of Federal Regulations. Any
penalty collected pursuant to this
paragraph may be refunded to the
extent that the total of all marketings for
domestic edible use from the farm for
such marketing year do not exceed the
farm's effective farm poundage quota.

§729.273 Peanuts on which penaities are
not to be assessed.

(8) Error in weight. A penalty is not
due and shall not be collected if the
error in net weight as reported on each
ASCS-1007, Inspection Certificate and
Sales Memorandum, does not exceed
one-tenth of 1 percent. However, in the
case of fraud or conspiracy, a penalty
shall be due for any error in the net
weight, regardless of the size of the
error,

(b) Peanuts grown on State prison
farms. No penalty shall be collected on
peanuts grown on State prison farms for
consumption within such State prison
system.

(c) Peanuts grown for experimental
purposes. No penalty shall be collected
on the marketings of any peanuts which
are grown only for experimental
purposes on land owned or leased by a
publicly-owned agricultural experiment
station and produced at public expense
by employees of the experiment station,
or peanuts produced by farmers for
experimental purposes pursuant to an
agreement with a publicly-owned
experiment station. However, the
director of the publicly-owned
agricultural experiment station must
furnish the State Executive Director a
list by counties showing the following
information for farms in the State on
which peanuts are grown for
experimental purposes only:

(1) Name and address of the publicly-
owned experiment station:

{2) Name of the owner, and name of
the operator if different from the owner,
of each farm in the State on which
peanuts are grown for experimental
purposes only;

(3) The acreage of peanuts grown on
each farm for experimental purposes
only; and

(4) A signed statement that such
acreage of peanuts was grown on each
farm only for experimental purposes and
was necessary for carrying out
experimentation, and that the peanuts
were produced under the direction of
representatives of the publicly-owned
experiment station.

(d) Unigue strains used to plant lfreen
peanut acreage. Seed peanuts shall not
be subject to penalty if the county
committee determines, based upon
guidelines furnished by the Deputy
Administrator, that such peanuts are
unique strains, are not commercially
available, and are used to plant green
peanut acreage.

§729.274 Persons to pay penaity.

(a) Marketings to handlers. The
handler is liable for the penalty due on
peanuts which the handler buys or
otherwise acquires from a producer. The
handler may deduct the penalty from the
price paid to the producer. If a handler
fails to collect the penalty due on any
marketing of peanuts from a farm, the
handler and each of the producers on
the farm shall be held jointly and
severally liable for the amount of the
penalty.

(b) Other marketings. The producer is
liable for the penalty due on any
peanuts marketed to persons who are
not peanut handlers,

(c) Penalty for error on marketing
card. The producer and the handler are
jointly and severally liable for any
penalties which may be due if the
handler made an error or failed to
properly record the pounds of peanuts
marketed on the producer's marketing
card and such error resulted in the
effective poundage quota or the pounds
contracted in accordance with Part 1448
of this Chapter to be exceeded.

(d) Notice to affected parties.
Penalties shown on a farm marketing
card shall be deemed to be notice to &l
affected parties of such penalties in

- addition to such notice as is by

operation of law charged to all parties
by the publication of these and all other
regulations applicable to the peanut
program. Further, all affected parties
shall be deemed to be on notice that
penalties are due when the marketings
of peanuts for domestic edible use
exceed the effective poundage quota
indicated on the marketing card.

§720.275 Payméent of penaity.

{a) A draft, money order, or check
made payable to the Agricultural
Stabilization and Conservation Service,
may be used to pay any penalty, other
indebtedness, or interest thereon. A
draft or check shall be received subject
to collection and payment at face value.
The penalty becomes due on the date of
marketing, or in the case of false
identification or failure to account for
the disposition of peanuts, the date the
producer is notified of the false
identification or the faflure to account.
as applicable.
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(b) The person liable for payment or
collection of the penalty shall be liable
also for interest thereon at the rate of
interest cha: CCC for its borrowings
by the United States Treasury on the
date such penalty became due. Interest
shall accrue from the date the penalty
was due if the penalty is not remitted by
Monday of the third calendar week
following the week in which the penalty
is assessed in accordance with
§ 729.277. For cases of false
identification or failure to account, if the
penalty is not paid within 15 days after
receipt of written notice by the person
liable for such penalty, interest shall
accrue from the date of receipt of the
written notice by such person,

§720.276 Lien for penalty.

A lien on the crop of peanuts on
which the penalty is incurred, and on
any subsequent crops of peanuts subject
to poundage quotas in which the on
liable for payment of the penalty has an
interest, shall be in effect in favor of the
United States until the penalty is paid.
The lien on a subsequent crop takes
precedence over all other claims as of
the time the debt is entered on a county
claim record in the county ASCS office
for the county in which the subsequent
crop is grown. Each county ASCS office
shall maintain a list of peanut marketing
penalty liens on subsequent crops which
have been entered on the county claim
record. The list shall be available for
examination upon written request by an
interested person.

§720.277 Assessment of penalties.

Any producer, farm operator, or
handler against whom a penalty is
assessed in accordance with this
subpart, shall be notified of the penalty
assessment in writing by the appropriate
county committee. Such notice shall
state the amount of the penalty and the
basis upon which the penalty is being
assessed. The notice shall also state that
the person against whom the penalty is
being assessed has the right to appeal
the assessment of the penalty in
accordance with §§ 729.278 and 729.279,

§720.278 Reduction or walver ol penaity,

(&) General. The county committee
may, in accordance with instructions
and guidelines issued by the Deputy
Administrator, reduce or waive any
penalty required to be assessed by this
subpart in cases in which the county
committee determines that the
violations upon which the penalties
were based were unintentional or
without knowledge on the part of the
parties concerned.

(b) Time of reduction or waiver. The
county committee may reduce or waive

a penalty either before or after it has
been assessed formally in accordance
with § 729,277, In those instances where
the county committee makes the
reduction or waiver prior to formal
assessment, the notice of assessment
issued under § 720.277 shall state the
amount of reduction or waiver and the
basis upon which the reduction or
waiver was made,

(c) Appeal procedure. Any person
against whom a penalty is assessed
under this subpart may request that the
penalty be reduced or waived in
accordance with instruction and
guidelines issued by the Deputy
Administrator and the procedures set
forth under § 729.279.

(d) Review authority. The Deputy
Administrator may, either upon his own
motion or in response to appeals which
are being taken under § 729.279, require
that any determination of a county
committee with regard to the reduction
or waiver of penalties be reviewed by
the State committee or the Deputy
Administrator for the purpose of
maintaining consistency between
different counties in the application of
this authority. The Deputy
Administrator or the State committee
may require a county committee to
reverse or otherwise modify its previous
determination if the Deputy
Administrator or State committee
determines that the county committee's
previous determination was not made in
accordance with the instructions and
guidelines issued by the Deputy
Administrator. Any person who is
adversely affected by any action of the
Deputy Administrator or State
committee taken under this paragraph
may appeal such action by filing a
request for reconsideration with the -
State committee or Deputy
Administrator, as appropriate, in
accordance with the procedures set
forth in Part 780 of this Chapter.

§720.279 Appeals,

Any person who is dissatisfied with
the penalties assessed by the county
committee may file a written request for
reconsideration with the county
committee in accordance with Part 780
of this chapter. Such request must be
filed no later than 15 days after such
person receives the notice of assessment
issued pursuant to § 729.277. Adverse
determinations rendered by the county
committee may be appealed
administratively in accordance with the
procedures set forth in Part 780 of this
Chapter.

§720.280 Fallure to comply with program.
Any producer who relied on the
advice of a representative of the

Secretary in rendering performance
under this subpart which the producer
believed in good faith met the
requirements of the program as set forth
in these regulations may file a request
for review of an adverse county
committee ruling in accordance with
instructions and guidelines issued by the
Deputy Administrator. This authority,
however, does not extend to cases
where the producer knew or had
sufficient reason to know that the action
or advice of the representative of the
Secretary upon which the producer
relied was improper or erroneous, or
where the adverse action is based on
changes made in the statutory authority
of the program or changes in regulations
issued for the program.

§§729.281-729.285 [Reserved.]

Producer Identification and Designation
of Peanuts Marketed

§729.286 Identification of producer
marketings,

The producer must identify each lot of
peanuts offered for marketing through a
handler by furnishing to the handler the
farm operator identification card
[ASCS-1003) and the peanut marketing
card (ASCS-1002) which was issued for
the farm on which the peanuts were
produced.,

§728.287 Designation of peanuts,

Any marketings of peanuts which are
not inspected by the Federal-State
Inspection Service prior to marketing
shall be deemed to be a marketing of
quota peanuts, If a lot of peanuts is
inspected by the Federal-State
Inspection Service, the producer shall
designate to the handler whether the lot
of peanuts is to be marketed as guota,
loan additional, or contract additional
peanuts as defined in Part 1446 of this
Chapter. The designation must be made
within the time allowed by the handler
but not later than the close of inspection
of the first workday (excluding
Saturday, Sunday, or legal holiday) after
the peanuts are inspected. In the
absence of a designation, any
segregation 1 peanuts shall be marketed
in the following order of priority:

(a) As quota peanuts to extent of the
unused poundage quota on the peanut
marketing card which is used to identify
the peanuts for marketing;

{b) As contract additional peanuts to
the extent of the unused contract
poundage balance on the peanut
marketing card which is used to identify
the peanuts for marketing if the peanuts
are being marketed through the
contracting handler; or

{c) As loan additional peanuts.
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§5 729.288-729.289 [Reserved.)
Producer Records and Reports

§729.290 Report of marketing green
peanuts.

(a) The operatar of each farm from
which green peanuts are marketed shall
report the marketing of green peanuts.
The operator shall make the report by
filing Form ASCS-1011 at the county
ASCS office of the county in which the
farm is administratively located. The
report shall show for the farm:

(1) The number of acres on the farm
planted from seed stocks of peanuts;

[2) The acreage on the farm from
which peanuts were marketed as green
peanuts; and

(3) The name and address of the buyer
to or through whom each lot of green
peanuts was marketed and the quantity
in each lot marketed and the date
marketed. However if green peanuts are
marketed by the producer in small lots
directly to consumers, such as in the
case of local street sales, the report may
be made as either a daily or weekly
summary of the quantity so marketed
and the place of marketing may be
reported in lieu of the name and address
of each buyer.

(b) Failure to file any report of the
marketing of green peanuts as required
by this section or the filing of a report
which the county committee finds to be
incomplete or inaccurate shall constitute
failure to.account for the disposition of
the peanuts produced on the farm which
will subject the producer to marketing
penalties as set forth in §720.272,

§729.291 Report of acquisition of seed
peanuts.

(a) If peanuts are dplanted on & farm in
the current year and the seed peanuts
were acquired by purchase or gift, the
farm operator shall file a report with the
county ASCS office of the acquisition(s)
of the seed peanuts. The report must be
filed by the farm operator at the time a
report of planted acreage of peanuts is
made in accordance with provisions of
Part 718 of this Chapter. The report shall
include:

(1) The name and address of the
handler or person from whom peanuts
were purchased or obtained as a gift for
the purpose of planting the peanut
acreage on the farm in the current year;

(2) The pounds of peanuts acquired
for seed;

(3) The basis (farmer’s stock or
shelled) of determining the quantity
acquired;

(4) The zpo of peanuts acquired; and

(5) The date of acquisition.

{b) Unique strains of peanuts that are
not commercially available and are
retained on a farm to plant 1983 through

1985 crops of green peanuts shall also be
reported to the county ASCS office.

§729.292 Peanuls marketed to persons
who are not registered handlers.

{a) If peanuts are marketed to persons
other than registered peanut handlers,
the operator of the farm on which the
peanuts were produced shall file a
report of the marketings by executing
Form ASCS-1011, Report of Acreage
and Marketing of Peanuts to
Nonestablished Buyers. The ASCS-1011
must be mailed or delivered to the
county executive director of the county
in which the farm is administratively
located within 15 days after the
marketing of peanuts from the farm has
been completed. If peanuts are marketed
by the producer in small lots directly to
consumers, such as in the case of local
streel sales, a daily or weekly summary
of the quantity marketed and the place
of marketing may be reported in lieu of
the name and address of each buyer.

(b} Failure to file an ASCS-1011 as
required or the filing of a report which
the county committee finds to be
incomplete or inaccurate shall constitute
failure to account for the disposition of
the peanuts on the farm and may result
in the assessment of marketing
penalties, as provided in §720.272.

(c) All peanuts marketed to persons
other than registered handlers shall be
considered as marketings of quota
peanuts.

§729.293 Report on marketing card.

The farm operator shall return each
peanut marketing card to the issuing
county ASCS office as soon as
marketings from the farm are completed
or at such earlier time as the county
executive director may request. At the
time the last marketing card for a farm is
returned, the farm operator shall
execute the certification on the
marketing card as to the pounds of
peanuts-retained for seed or other use.
Failure to return a marketing card or
failure to execute the certification of the
quantity of peanuts retained for seed or
other uses shall constitute failure to
account for the disposition of peanuts
marketed from the farm for which
marketing penalties may be assessed as
provided in § 729.272, unless a

satisfactory report of disposition is
furnished to the county committee.

§729.294 Report of production and
disposition.

(a) In addition to any other reports
which may be required under this
subpart, the farm operator or any
producer on the farm shall fornish, upon
written request by certified mail from
the State Executive Director, a report of

production and disposition of the

peanuts grown on the farm to the State
committee. The report must be filed on
ASCS-1010, Report of Production and
Disposition, within 15 days after the |
request is mailed. The report shall show:

(1) The final acreage of peanuts on the J
farm;

(2) The total production of peanuts on
the farm; and

(3) The name and address of the buyer
to or through whom each lot of peanuts
was marketed, the number of pounds in
each lot, and the date marketed:
Provided however, That where peanuts
are marketed in small lots to persons
who are not established buyers, the
report may be made as either a daily or
weekly summary of the number of
pounds marketed and the place of
marketing may be reported in lieu of the
name and address of each buyer; and

(4) The quantity and disposition of
peanuts not marketed.

{b) Failure to file the ASCS-1010 as
requested or the filing of an ASCS-1010
which is found by the State committee
to be incomplete or incorrect, shall
constitute failure of the producer to
account for the production and
disposition of peanuts produced on the
farm for which marketing penalties may
be assessed, as provided in §729,272.

§§729.295-729.299 [Reserved]

Handler's Registration, Responsibilities
and Records

§729.300 Registration of handiers.

(8) Registration requirements. Each
person who plans to acquire peanuts for
processing or resale shall register as a
handler in accordance with the
provisions of this section prior to the
acquisition of any peanuts.

(b) Persons acquiring noninspected
peanuts, A person who has not
registered under the provisions of
paragraph (c) of this section and who
plans to buy or otherwise acquire
peanuts for processing or resale prior to
the peanuts being inspected by a duly
authorized inspector of the Federal-
State Inspection Service must register
with the State ASCS office of the State
in which the person will operate as a
handler, or if operating in more than one
State, the State of residence or principal
business location. A person may register
by completing an MO-96, Application
for Peanut Handler Card, and submitting
it to the appropriate State ASCS office.

(c) Persons acquiring inspected
peanuts. A person who plans to acquire
peanuts that have been inspected by &
duly authorized inspector of the Federal-
State Inspection Service must register as
a handier by completing an MQ-86,
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Application for Peanut Handler Card,
and submitting it to the Virginia,
Georgia, or Texas State ASCS Office in
the marketing area in which the handler
is located.

(d) Peanut buyer card and buying
point card. The office through which a
handler registers will issue an embossed
peanut buyer card on which will be
entered the handler's registration
number, name and address. The buyer
card will be used by the handler for
identification when the handler buys or
sells peanuts, A buying point
identification card will be issued by
ASCS to the Federal-State Inspection
Service for delivery to each handler who
operates a buying point at which
peanuts are inspected. The buying point
card will be embossed with a number
and used to identify the physical
location of the buying point at which the
peanuts are inspected.

§729.301 Records and reports required of
handiers.

Each handler shall keep records and
make reports as required by this section.

(a) Marketing records. The handler
shall maintain the following records
with respect to each lot of farmer’s stock
peanuts which the handler acquires for
his own account:

(1) Farm number (including State and
county code) of the farm on which
peanuts were produced (obtained from
producer's identification card or
marketing card), or if purchased from a
handler, the handler's number;

(2) Name of seller;

(3) Date of marketing;

(4) Pounds of peanuts marketed as
commercial quota or contract additional;

(5) Type of peanuts; and

(6) Amount of penalty due and
amount collected from the producer.

{b) Resales. Each handler who resells
farmer's stock peanuts shall keep
records of:

(1) The name and address of the
buyer;

(2) The handler number of the buyer if
the peanuts are sold to a handler;

(3) The date of the sale;

(4) The type of peanuts sold; and

(3! The pounds (net weight) of peanuts
sol

(c) Inspected peanuts. If a lot of
peanuts was inspected by the Federal-
State Inspection Service, the handler
shall complete ASCS-1007, Inspection
Certificate and Sales Memorandum, on
which the following information must be
entered:

(1) Name and address of the farm
operator and the State and county code
and farm number of the farm on which
the peanuts were produced if the
peanuts are marketed by the producer,

or the handler number if the peanuts are
marketed by a handler;

(2) Buying point number assigned to
identify the physical location of the
buying point at which the peanuts were
marketed;

(3) Name, address, and handler
number of the handler, or the
association number, name and address
if the peanuts are accepted for loan
through the association;

(4) Net weight of the peanuts;

(5) Net weight of peanuts marketed as
either loan quota, loan additional,
commercial gquota or contract additional;

(6) Date of purchase; and

(7) Amount of penalty collected.

(d) Noninspected peanuts. A handler
who purchases farmer’s stock peanuts
which have not been inspected by the
Federal-State Inspection Service shall
complete ASCS-1030, Report of Purchase
of Noninspected Peanuts, for each lot of
farmer’s stock peanuts purchased. The
handler shall complete the ASCS-1030 to
show the following:

(1) The name and address of the
seller;

(2) Name and address of farm
operator and the State and county code
and farm number if the peanuts are
purchased from the producer of the
peanuts, or if the peanuts are purchased
from a handler, the ASCS-1030 shall
show the handler's name, address, and
registration number;

(3) The &pe of peanut purchased;

(4) The date of purchase;

(5) Quantity purchased; and

(6) Method of determining the weight.
After the required information has been
recorded, the seller shall sign and date
the ASCS-1030. The handler shall use
ASCS-1030-P, Handler's Report of
Purchases of Noninspected Peanuts, to
transmit the ASCS-1030 to the State
ASC committee in the State in which the
handler's business is located. The
ASCS-1030's shall be transmitted
weekly.

(e) Marketing card entries.
Immediately ;ﬁer each lot of peanuts is
marketed, the handler shall make the
following entries on the marketing card
from the ASCS-1007 or ASCS-1030:

(1) The ASCS-1007 serial number
which identifies the lot of peanuts, or
the date of marketing if the peanuts
were not inspected;

(2) The net pounds marketed;

{3) The unused poundage quota
balance remaining after the marketing;

(4) The unused contract additional
poundage balance remaining after the
marketing;

(5) The handler's number or, for loan
peanuts, the association number;

(6) For inspected peanuts, the buying
point number;

(7) Type of peanuts marketed; and

(8) Any penalties or claims collected.

(f) Transmittal of penalties. Form
ASCS-1012 Peanuts, “Buyer's
Transmittal of Claims and/or Marketing
Penalty,” shall be used by & handler to
transmit a collection of a penalty or a
claim. Each collection shall be sent to
the county ASCS office which issued the
marketing card. The transmittal shall be
made within two weeks after the end of
the week in which the collection is
made.

(8) Peanuts shelled for a producer,
The handler shall maintain records of
peanuts shelled for a producer as follow:

(1) Date of shelling;

(2) Name and address of the producer
for whom the peanuts were shelled;

(3) State and county code and farm
number of the farm on which the
peanuts were produced;

(4) Quantity of peanuts (farmer’s stock
basis) shelled;

(5) Quantity of shelled peanuts
retained by the sheller; and

(8) Quantity returned to the producer.

(h) Peanuts dried for a producer. The
handler shall maintain records of
peanuts dried for a producer as follows:

(1) State and county code and farm
number of the farm on which the
peanuts were produced;

(2) Name and address of the producer
for whom peanuts were dried; and

(3) Quantity dried (weight after
drying, farmer’s stock basis) and date
drying is completed.

(i) Green peanuts purchased from
producer. Each buyer of green peanuts
shall report on Form ASCS-1011 the
purchase of green peanuts, except small
lot purchases such as street sales, local
market sales, and grocery store sales.
The report of the purchase of green
geanuts by the buyer shall subject the

uyer to a review of the purchase and
sales records. Any buyer of green
peanuts who fails to keep records as
required by this section shall be deemed
guilty of a misdemeanor and upon
conviction shall be subject to a fine of
not more than $500, Each buyer shall
keep the following records of green
peanuts purchased:

(1) Date of purchase;

(2} Name and address of producer
selling green peanuts;

(3) Name and address of farm
operator and farm number (inclu
State and county code) of the farm on
which the green peanuts were produced;
and

(4) Pounds of green peanuts
purchased.
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§729.302 Persons engaged in more than
one business.

Any person who is required under this
subpart to keep any record or make any
report as a buyer, processor, or other
person engaged in the business of
shelling or crushing peanuts, and who is
engaged in more than one such business,
shall keep such records for each
business.

§729.303 Penaity for faillure to keep
records and make reports.

Any person, who dries farmers stock
peanuts by artificial means for a
producer, any buyer, warehouseman,
processor, or common carrier of
peanuts, any broker or dealer in
peanuts, any agency marketing peanuts
for a buyer or dealer, any peanut
growers cooperative association, any
person engaged in the business of
cleaning, shelling, crushing, or salting
peanuts, or manufacturing peanut
products, or any person owning or
operating a peanut picking or peanut
threshing machine, or any farmer
engaged in the production of peanuts,
who fails to make any report or keep
any record as required under this
subpart or who makes any false report
or record shall be deemed guilty of a
misdemeanor and upon conviction
thereof shall be subject to a fine of not
more than $500.

§720.304 Examination of records and
reports.

The Deputy Administrator, the
Director of the Tobacco and Peanuts
Division, the State Executive Director, or
any person authorized by any one of
such persons, and any auditor or agent
of the Officer of Inspector General, is
authorized to examine any records
pertinent to the peanut poundage quota
program. Upon request from any such
person, any person who dries farmers
stock peanuts by artificial means for a
producer, any buyer, warehouseman,
processor, or common carrier of
peanuts, any broker or dealer in
peanuts, any farmer engaged in the
producer of peanuts, any agent
marketing peanuts for a producer or
acquiring peanuts for a buyer or
association, any person engaged in the
business of cleaning, shelling, crushing,
or salting peanuts or manufacturing
peanut products, or any person owning
or operating a peanut-picking or peanut-
threshing machine, shall make available
for examination such books, papers,
records, accounts, correspondence,
contracts, documents, and memoranda
as are under his control which any
person hereby authorized to examine
records has reason to believe are
relevant to any matter under

investigation which relates to the
provisions of this subpart.

§729.305 Length of time records and
reports are to be kept.

Records required to be kept and
copies of the reports required to be
made by any person under this subpart
shall be on @ marketing year basis and
shall be retained for a period of 3 years
after the end of the marketing year.
Records shall be kept for longer
periods of time as may be requested in
writing by the State Executive Director,
or the Director of the Tobacco and
Peanuts Division.

§729.306 Information confidential.

All data requested and obtained by
the Secretary which are required in
accordance with the provisions of this
subpart shall be kept confidential by all
employees of the U.S, Department of
Agriculture. Such data shall be released
only at the discretion of the Deputy
Administrator and then only in a suit or
administrative hearing under Title III of
the Agricultural Adjustment Act of 1838,
as amended.

Signed at Washington, D.C. on February 25,
1683.

John R. Block,

Secretary.

[FR Doc. £3-5400 Filod 3-3-83; 146 am]
BILLING CODE 3410-05-M

7CFR Part 770

Special Program of Payment in Kind
for Acreage Diversion for 1983 Crops
of Wheat, Corn, Grain Sorghum,
Upland Cotton, and Rice

AGENCY: Agricultural Stabilization and
Conservation Service, USDA.

ACTION: Final rule.

SUMMARY: This final rule provides for a
payment-in-kind program for acreage
diversion for the 1983 crops of wheat,
corn, grain sarghum, rice and upland
cotton. Under the program,

will be offered a quantity of &
commodity as compensation for
diverting acreage normally planted to
that commodity in addition to that being
taken out of production under the 1983
acreage reduction and cash land
diversion programs for wheat, comn,
grain sorghum, rice and upland cotton
previously announced. The Department
has determined that the diversion of this
additional acreage from the production
of such crops is necessary to adjust the
total national acreage of such
commodities to achieve desirable
production goals and that producers
should be compensated by receipt of

like commodities. This final rule amends
an interim rule which was published
with respect to a payment-in-kind

on January 12, 1883 (48 FR
14786), setting forth the requirements for
program participation and the manner in
which payment in kind will be made
available.

EFFECTIVE DATE: March 4, 1983,

FOR FURTHER INFORMATION CONTACT:
Grant B. Buntrock, ASCS, 202-447-7641.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Department of Agriculture procedures
implementing Executive Order 122091
and Secretary's Memorandum No. 15121
and has been classified as “major" since
the program will have an annual effect
on the economy exceeding $100 million.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since the
Department is not required by 5 U.S.C.
553 or any other provision of law to
publish a notice of proposed rulemaking
with respect to the subject matter of this
rule.

An Environmental Evaluation with
respect to the payment-in-kind program
has been completed. It has been
determined that this action is not
expected to have any significant impact
on the quality of the human
environment. In addition, it has been
determined this action will not
adversely affect environmental factors
such as wildlife habitat, water quality,
air quality, and land use and
appearance, Accordingly, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

The Department has prepared a Final
Regulatory Impact Analysis of this
regulation. Copies of the analysis are
available to the public from Director,
Analysis Division, Agricultural
Stabilization and Conservation Service,
USDA, Room 3741, South Agriculture
Building, 14th and Independence
Avenue, SW., Washington, D.C. 20250.

The title and number of the federal
assistance programs to which this rule
applies are: Cotton Production
Stabilization, 10.052; Feed Grain
Production Stabilization, 10.055; Rice
Production Stabilization, 10.085; and
Wheat Production Stabilization, 10.058;
as found in the Catalog of Federal
Domestic Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since the
Department is not required by 5 US.C.
553 or any other provision of law to
publish a notice of proposed rulemaking
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with respect to the subject matter of this  input suppliers, 53 private citizens, 15 cash land diversion programs from 50
rule. farmo:ganizaﬁcm.mmmmodloat{ percent to between 30 and 35 percent.

An Environmental Evaluation with associations, 7 government (local/state/ The overall majority of farm input
respect to the payment-in-kind national) officials or organizations, 4 suppliers commenting on the payment-
has been completed. It has been conservation organizations and 23 in-kind program suggested a reduction in
determined that this action is not miscellaneous respondents. the percentage of the total acres which
expected to have any ﬂgmﬁml impact Over 85 percent of the comments are permitted to be diverted under the
on the guality of the human received were concerned with one or payment-in-kind program and the
environment. In addition, it has been more of the following issues: acreage reduction and cash land
determined this action will not (a) Inclusion of barley and/or oats in  diversion program. The 50 percent

adversely affect environmental faciors
such as wildlife habitat, water quality,
air quality, and land use and
appearance. A y, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

The Department is preparing a Final
Regulatory Impact Analysis of this
regulation. Copies of the analysis will be
available to the public after signup,
including processing of whole base bids,
has been completed and data has been
finalized. Copies can be obtained from
Director, Analysis Division, Agricultural
Stabilization and Conservation Service,
USDA, Room 3741, South Agriculture
Building, 14th and Ind
Avenue, SW., W n, D.C. 20250,

The title and number of the federal
assistance programs to which this rule
applies are: Cotton Production
Stabilization, 10.052; Feed Grain
Production Stabilization, 10.055; Rice
Production Stabilization, 10.085; and
Wheat Production Stabilization, 10.058;
as found in the Catelog of Federal
Domestic Assistance.

Program Authorization

The Agricultural Act of 1849, as
amended by the Agriculture and Food
Act of 1981, authorizes the Secretary to
make land diversion payments to
producers of wheat, feed grains, upland
cotton, and rice if the Secretary
determines that the payments are
necessary to assist in adjusting the total
national acreage of the commodities to
desirable goals. The Commodity Credit
Corporation Charter Act gives the
Corporation broad autharity to support
the price of agricultural commodities,
stabilize agricultural commodity
markets, and remove and dispose of
agricultural surpluses. In accordance
with these authorities, an interim rule
was published in the Federal Register on
January 12, 1983, providing for a
payment-in-kind program for acreage
diversion for the 1983 crops of wheat,
corn, grain sorghum, upland cotton, and
rice. The interim rule invited public
comments on the of the
program by February 11, 1983.
Discussion of Comments

The Department received 498
comments from 335 farmers, 46 farm

the program. Barley and oats are not
included in the 1883 payment-in-kind
program. The primary reason for their
exclusion is that the proportions of
ending stocks to use are not as severely
out of line with historical levels as is the
situation with the other commodities.
Moreover, the announced acreage
reduction and cash land diversion
program for oats and barley is expected
to assist in reducing stocks to more
reasonable levels. This adjustment along
with that for other grains will improve
price prospects for barley and oats.

(b) Allow summer fallow producers to
grow nonprogram crops on diverted
acres under the payment-in-kind
progrom or designate fallow acres under
the program. Permitting producers to
designate land which is fallowed in 1983
as conservation use acreage for 1983
means that other commodities could be
grown on the land which was fallowed
in a previous year. These commodities
could include other m
commodities, if the producers were not
participating in the acreage reduction
and cash land diversion program for the
commodity. If the production of certain
commodities on designated
conservation use acreage were
permitted, other acreage would then be
available to produce
commodities. This w impair the
effectiveness of the payment-in-kind
program in achieving the goal of
reducing overall production.

(c) Provide for making payments in
kind available early, mainly for feed or
to clear storage space. Payments in kind
are intended to ooumnte producers
who have reduced acreages which
would have otherwise been planted to
the 1983 of wheat, com, grain
sorghum, u; cotton, or rice.
Accordingly, quantities of these
commodities which are made available

1983 production. Therefore, payments in
kind are scheduled to be available
beginning with the normal harvest date
for the 1983 crops of these commodities
in each area. Earlier release of these
commodities could distort the usual
seasonal price patterns for both old crop
and new crop commodities.

(d) Decrease the maximum acreage to
be diverted under the payment-in-kind
program and the acreage reduction and

limitation on program crop acreage is
determined based upon the total of the
farm acreage bases which are
eatablinhed for the commodity in the
county and not on the total acreage
which was planted to that commaodity in
the county in 1882. The unlikely
occurrence of 100 percent parﬁdpation
in both the acreage reduction and cash

land diversion program and at the
maximum level in the 10 to 30 percent of
the base payment-in-kind p

would be necessary in order to achieve
a 50 percent diversion of each p

crop base. Currently, it is uﬁmted that
participation in the payment-in-kind
program will range between 60 to 90
percent. It is likely that less than 15
percent of total cropland will be
withdrawn from production under both
programs.

(e) Eliminate the farm program yield
and/or use the county average lo
determine the quantity of payments in
kind. The regulations the
commodity programs which are found at
7 CFR Part 713 require the use of
program yields. Producers who are
dissatisfied with their established yields
for wheat, corn, and grain sorghum are
given the opportunity to prove their
actual yields. Further, it would be
inequitable to producers who have
yields above the county average to use
individual yields to achieve a weighted
county average and to assign each
person a yield which is identical to that
county average yield.

(f) Convert a portion of the payment-
n-kind acres into permanent
conservation use acres. The payment-in-
kind is a one-year program
although it may be extended an
additional year to meet program
objectives. Under the annual commodity
programs announced by the Department,
producers are encouraged to implement
permanent conservation practices. Such
producers rec&i:: assurances that the
acreage on w! permanent
conservation practices are installed and
maintained can be used to meet program
requirements for each crop year through
1985 if a conservation use acreage
requirement is in effect.

(8) Include popcorn in the acreage
reduction and cash land diversion
program and the payment-in-kind
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program. A resolution by the Nebraska
Popcorn Growers with a statement of
support signed by 77 producers
requested that popcorn be treated as
corn for program purposes. Popcorn has
not historically been considered to be
corn for the purposes of the feed grain
program. Acreage which is devoted to
popeorn is not, and never has been, used
in determining the acreage base for a
farm under the feed grain program.
Consequently, it has been determined
that this acreage is not eligible for
payments in kind nor is the acreage of
popeorn charged against the acreage of
corn which is permitted to be grown by
a producer on the farm under the
payment-in-kind program.

Other comments concerned tenant
rights, warehouse locations, the quality
of the grain to be received as payment in
kind, the abolition of the payment
limitation, distribution of program
benefits, the effects on related
industries, and the general
administration of the program.

Those commenting also requested the
addition of other crops under the
payment-in-kind program, deficiency
payments on grain which is made
available as payment-in-kind, and
adjustments in disposal deadlines. In
particular, private citizens were
concerned about feeding starving people
with surplus stocks, consetvation
opportunities under the program, and
the need for and cost of farm programs
in general.

These comments and all others
received were considered in developing
the final rule.

Amendments to the Interim Rule

It has been determined after further
review that certain technical revisions
and clarifications should be made with
respect to the provisions of the interim
rule which were published at 7 CFR Part
770. It is not believed that these changes
are of such significance that further
public comment would be warranted.
Further, it is imperative that a final rule
be published as soon as possible so that
the terms and conditions of the
payment-in-kind program can be
finalized and producers can make a
reasoned judgment as to whether they
should participate in the program for the
1983 crops. The following is an
explanation of the changes which have
been made to the interim rule:

(&) Section 770.2(a)(3) of the interim
rule provides that a producer who is
parﬂcipaﬂng in the payment-in-kind
program and who has an outstanding
CCC price support loan will be required
to redeem a quantity of the commodity
which is pledged as collateral for such
loan which equals the quantity of the

commodity which the producer is
otherwise entitled to receive from the
Department as payment in kind and sell
such quantity to the Department. The
Department will purchase the
commodity from the producer at a price
which equals the cost which the
producer incurs in liquidating the loan;
i.e., principal, interest, liquidated
damages, and othgr applicable charges,
In some instances, it may be to the
advantage of the producer, the
Department, or both to make different
arrangements with respect to the
liquidation of a quantity of the
commodlt!{I pledged as collateral for a
loan and the purchase of such quantity
by the Department. Accordingly, this
section has been revised to permit
different arrangements to be mutually
agreed upon and specified in the
contract between the producer and the-
Department, ¢

(g) Section 770.3(a)(1) of the interim
rule has been amended to clarify that if
the entire acreage base for a commodity
on the farm has been accepted for

ayment-in-kind purposes, payment in

d will not be made with respect to

that portion of the farm acreage base
whici is otherwise eligible for cash land
diversion payments. Since the Omnibus
Budget Reconciliation Act of 1882
provides that cash land diversion
payments shall be made for a specific
percentage of the farm acreage base on
participating farms for the 1883 crops of
wheat, feed grains, and rice, any
payments in kind which are made with
respect to the same acreage would
represent double compensation.

{c) In some instances, county ASCS
offices have found it beneficial to
establish an appointment schedule for
enrollment, during the course of which
producers have the opportunity to
submit a whole base bid for a
commodity on a farm under the
payment-in-kind program. In such cases,
it would be unfair to break ties between
identical bids according to the time the
bid was received. Accordingly, §770.5{c)
of the interim rule has been revised to

rovide that if identical whole base bids
ve been submitted to the county
ASCS office where an appointment
procedure has been utilized, a lottery
shall be used to determine the priority
by which such bids should be ranked.

(d) The interim rule did not provide
for a succession in interest to payments
in kind, except when a producer dies,
disappears, or is declared to be
incompetent. Accordingly, a new
paragraph (d) has been added to §770.6
to provide for the succession of interest
to payments in kind in other situations.

(e) The interim rule did not provide for
assignments of payments in kind. It has

been determined that the Department
will honor an assignment of a payment
in kind, without regard to the purposes
of such assignment, if the producer (as
assignor) and assignee agree to such
assignment and execute the appropriate
form. Therefore, a new paragraph (e)
has been added to §770.6 to authorize
the making of such assignments for
payment-in-kind purposes.

(f) The interim rule did not specify
that payments in kind will be made
without regard to claims or liens. A
similar provision is applicable to other
program benefits which are made
available to producers under commodity
programs. Thus, a new paragraph (f) has
been added to §770.6 setting forth this
pm;ixion with respect to payments in
kind.

Information collection requirements
contained in this regulation (§§770.1
through 770.6) have been approved by
OMB under the provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB Number 0560-0092.

List of Subjects in 7 CFR Part 770

Cotton, Feed grains, Price support
program, Wheat, Rice.

Final Rule

PART 770—{AMENDED]

Accordingly, the interim rule
published at 48 FR 1476 is hereby
adopted as a final rule, with the

‘following changes:

1. Section 770.2 is amended by
revising the introductory text of
paragraph (a)(3) to read as follows:

§770.2 Obligations of operators and
producers.

(a) L

(3) If the operator of a farm or any
other producers on the farm have
outstanding farmer owned reserve loans
obtained prior to January 12, 1983, or
regular price support loans, for which
they have pledged as security a
commodity which the Department is
obligated to &ay them under the
contract, at the time they request
parment of the commodity, they must,
unless otherwise agreed upon between
the producer and the Department and
provided for in the contract, sell to the
Department a quantity of the commodity
which equals the quantity of such
commodity which the Department is
obligated to pay them, at a price which
is equal to the cos! of liguidating the
loan or portion of the loan for which the
quantity sold to the Department is
pledged, subject to the following
adjustments;
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2. Section 770.3 is amended by
revising the second sentence of
paragraph (a){1) to read as follows:

§770.3 Obligations of the Department.

a L

(1) * * * The quantity shall be the
vield for the farm for a commodity
multiplied by the acreage devoted to a
conserving use under the contract that
would otherwise have been planted to
that commodity, less the acreage on the
farm which is eligible for cash land
diversion payments, multiplied by 85
percent for wheat and 80 percent for
carn, grain sorghum, upland cotton, and
rice, except that in the case of contracts
awarded on a competitive bid basis, the
percentage shall be the percentage bid
by the operator and any other
producers.

3. Section 770.5 is amended by
revising the second sentence in
paragraph (¢) to read as follows:

§770.5 Contracting procedures.

(¢) * * * In the case of identical bids,
they shall be ranked in the order
received or, where an appointment
procedure was utilized by the county
ASCS office during the course of which
producers submitted bids, a lottery shall
be conducted to determine the order by
which such bids should be ranked.* * *

4. Section 770.6 is amended by adding
new paragraphs (d), (e}, and {f} to read
as follows:

§770.6 Miscellaneous provisions.

(d) When any person who had an
interest as a producer in the commodity
or would have had an interest in the
commodity as a producer if the
commodity had been planted (herein
called “predecessor™) is succeeded on
the farm by another producer (herein
called “successor”) after a contract has
been executed, any payment in kind
which is due and owing shall be divided
between the predecessor and successor
on such basis as the predecessor,
successor, and the Department agree is
fair and equitable, the contract shall be
revised accordingly, and the successor
shall sign the revised contract.

(e) Assignments with respect to
quantities of a commedity which can be
received by a producer as payment in
kind will be recognized by the

Department only if such assignment is
made on Form CCC-479, Assignment of

Payment-In-Kind, executed by the
assignor and assignee, and filed with the
county committee.

(f) Except as provided in paragraph (e)
of this section, any payment in kind or
portion thereof which is due any person
shall be made without regard to

questions of title under State law, and
without regard to any claim of lien
against the commodity, or proceeds
thereof, which may be asserted by any
creditor.

Signed at Washington, D.C., on Pebruary
28, 1983.
Jobn R. Block,
Secretary.
[FR Doc. 835729 Pllad] 3-3-8X &48 am)
BILLING CODE 3410-05-4

Agricuitural Marketing Service
7CFR Part 910
[Lemon Reg. 401; Lemon Reg. 398, Amdt. 2]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

AcTiON: Final rule.

sUMMARY: This action establishes the
quantity of California-Arizona lemons
that may be shipped to the fresh market
during the period March 6-12, 1983, and
increases the quantity of lemons that
may be shipped during the period
February 13-19, 1983. Such action is
needed to provide for orderly marketing
of fresh lemons for the periods specified
due to the marketing situation
confronting the lemon industry.

DATES: The regulation becomes effective
March 6, 16883, and the amendment is
effective for the period February 13-19,
1983.

FOR FURTHER INFORMATION CONTACT:
William ]. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5075.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secrelary's Memorandum 1512-1 and
Executive Order 12291 and has been
designated a “non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
certified that this action will not have a
significant economic impact on a
substantial number of small entities.
This action is designed to promote
orderly marketing of the California-
Arizona lemon crop for the benefit of
producers, and will not substantially
affect costs for the directly regulated
handlers.

This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 810; 47 FR 50196), regulating
the handling of lemons grown in
California and Arizona. The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 801-674). The action

is based upon the recommendations and
information submitted by the Lemon
Administrative Committee and upon
other available information. It is hereby
found that this action will tend to
effectuate the declared policy of the Act,

This action is consistent with the
marketing policy for 1982-83. The
marketing policy was recommended by
the committee following discussion at a
public meeting on July 6, 1862. The
committee met again publicly on March
1, 1983, at Los Angeles, California, to
consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the period March 6-12, 1983. The
committee reports the demand for
lemons is good. The committee met by
telephone on February 16, 1983, to
consider the current and prospective
conditions of supply and demand and
recommended an increase in the
quantity of lemons deemed advisable to
be handled during the period February
13-18, 1983.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
and the effective date necessary to
effectuate the declared policy of the Act.
Interested persons were given an
opportunity to submit information and
views on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of lemons. It
is necessary to effectuate the declared
purposes of the Act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 910

Marketing agreements and orders,
California, Arizona, Lemons,

1. Section 910.701 is added as follows:

§910.701 Lemon Reguiation 401.

The quantity of lemons grown in
California and Arizona which may be
handled during the period March 6, 1983,
through March 12, 1983, is established at
250,000 cartons,

2. Section 910.698 Lemon tion
398 (48 FR 5216; 7153) is revised to read
as follows:
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§910.688 Lemon Regulation 398.

The quantity of lemons grown in
California and Arizona which may be
handled during the period February 13,
1983, through February 19, 1983, is
established at 265,000 cartons.

(Secs. 1-19, 48 Stal. 31, as amended: 7 U.S.C.
801-874)
Dated: March 3, 1683.
D. 5. Kuryloski,
Acting Director, Fruit and Vegetable Division,
Agricultural Marketing Service.
{FR Doc. 33-5832 Flled 3363, 1155 am|
BILLING CODE 3410-02-M

FEDERAL ELECTION COMMISSION

11 CFR Part 114
[Notice 1983-6]

Nonpartisan Communications by
Corporations and Labor Organizations

AGENCY: Federal Election Commission
ACTION: Transmittal of regulations to
Congress.

SUMMARY: FEC regulations at 11 CFR
114.3 and 114.4 governing contributions
and expenditures by corporations and
labor organizations for nonpartisan
communications have been revised and
transmitted to Congress pursuant to 2
U.S.C. 438(d). The revisions were
initiated lo incorporate into the
regulations several advisory opinions
which the Commission has issued in this
area, The Commission has also
considered public comments received in
response to its Advance Notice of
Proposed Rulemaking (45 FR 58349;
August 25, 1980) and Notice of Proposed
Rulemaking {48 FR 44964; September 8,
1981).

The revisions clarify the classes of
persons to whom nonpartisan
communications may be made under
each section and Indicate the types of
communications which are permissible.
They also expand the types of
publications which may be distributed
to the general public by corporations
and labor organization to include
nonpartisan voting records and voter
guides. Further information on the
revised regulations is contained in the
supplementary information which
follows.

EFFECTIVE DATE: Further action,
including the announcement of an
effective date, will be taken by the
Commission after these regulations have
been before the Congress 30 legislative
days in accordance with 2 U.S.C, 438(d).
FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 1325 K Street, NW,,

Washington, D.C. 20463, (202) 523-4143
or (800) 424-9530,

SUPPLEMENTARY INFORMATION: 2 US.C,
438(d) requires that any rule or
regulation prescribed by the
Commission to carry out the provisions
of Title 2, United States Code, be
transmitted to the Speaker of the Honse
of Representatives and the President of
the Senate prior to final promulgation. If
neither House of Congress disapproves
of the ations within 30 legislative
days of their transmittal, the
Commission may finally prescribe the
regulations in question. The following
regulations were transmitted to
Congress on March 1, 19683,

Explanation and Justification of 11 CFR
114.3 and 1144

Section 114.3 Disbursements for
Communications in Connection with a
Federal Election to Restricted Class.

Section 114.3(a) General.

Paragraph (a)(1) sets forth the basic
rule of 2 U.S.C. 441b(b)(2)(A). which
allows corporations and labor
organizations to communicate with their
restricted class on any subject. A
corporation's restricted class includes
its stockholders, executive and
administrative personnel and their
families. the restricted class of labor
0 tions has been redefined in this
subsection to include the organizations'
executive and administrative personnel
and their families, as well as members
and their families, This inclusion is
consistent with the legislative intent
“that unions, insofar as they are
employers, stand in the same shoes as
corporations.”

See, generally, HR. Conf. Rep. No.
1057, 94th Cong., 2d Sess. 64 (1976).

This paragraph also distinguishes
between the communications that may
be made to the restricted class and
those that may be made to the general
public as permitted under 11 CFR 114.4.
Finally, language has been added to
paragraph (a)(1) to make it clear that
national banks and corporations
organized pursuant to a Congressional
enactment may not make contributions
or expenditures for partisan
communications to the general public in
connection with any election, including
State and local elections.

Paragraph (a){2) clarifies the
application of § 114.3 to incorporated
membership organizations, incorporated
trade associations, incorporated
cooperatives, and corporations without
capital stock. The restricted class of
these organizations has been redefined
to include families of members. This
addition is consistent with the
provisions defining the restricted classes

of corporations and unions under 2
U.S.C. 441D, both of which include
families.

Section 114.3(b) Reporting Partisan
Communications.

This paragraph generally follows
current § 114.3(b) while clarifying which
disbursements for communications to
the restricted class must be reported.

Section 114.3{c) Means of Making
Partisan Communications.

This paragraph generally follows
current § 114.3(c), but explains that the
kinds of communications listed in this
subsection are examples of those for
which disbursements must be reported
under paragraph (b).

Section 114.3{c)(1) Partisan
Publications.

Paragraph (c){1) generally follows
current § 114.3(c)(1). However,
puragraph (c)(1)(ii) has been revised to
state that a corporation or labor
organization may use brief quotations
from speeches or other materials
prepared by a candidate in expressing
its own views under this section.

Section 114.3(c)(2) Partisan Candidate
and Parly Appearances.

Paragraph (c)(2) expands current
§ 14.3(c)(2) by eliminating the
requirements that a meeting at which a
candidate or party representative
appears to address members of the
sponsor’s restricted class be one that is
“regularly scheduled” and “primarily
held for other purposes.” In addition,
this paragraph now permits the presence
of employees who are outside the
resfricted class, a limited number of
invited guests and observers, and
representatives of the news media at
such meetings. At the Commission's
public hearing on these regulations the
presence of such persons was described
as a necessary element of such meeting
and, therefore, the Commission was
urged to provide an exception for them
under this section. The Commission
notes, however, that this provision is
limited to those employees necessary to
administer the meeting. Similarly, the
presence of invited guests and observers
is limited to speakers, recipients of
awards and other persons specially
invited to attend such a meeting and is
not intended to permit a sponsor to
invite large numbers of persons outside
the solicitable class, such as rank and
file employees of a corporation, whose
presence would otherwise trigger the
rules governing nonpartisan
appearances under § 114.4.
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Section 114.3(c)(3) Partisan Phone
Banks.

Paragraph (c)(3) generally follows
current § 114.3(c)(3).

Section 114.3(c){4) Partisan
Registration and Get-Out-The-Vote
Drives.

Paragraph (c)(4) generally follows
current § 114.3(c)(4).

Section 114.4 Expenditures for
Communications in Connection With a
Federal Election to the Restricted Class
and the General Public.

Section 114.4{a) Nonpartisan
Communications by a Corporation or
Labor Organization to its Restricted
Class,

Section 114.4{a)(1) General.

Paragraph (a)(1)(i) makes clear that
corporations and labor organizations
may make the nonpartisan
communications permitted under this
section just to their restricted class if
they so choose. It also clarifies the
distinction between this section and
§ 114.3, which describes
communications that may only be made
to the restricted class. As in § 114.3, this
section adds “executive and
administrative personnel” to the
restricted class of labor organizations.

Paragraph (a)(1)(ii} was added to
clarify the application of this section to
incorporated membership organizations,
incorporated trade associations,
incorporated cooperatives and
corporations without capital stock.
These organizations are treated as
corporations for the e of making
the communications to the general
public permitted under §114.4 (b) and
(c). As in § 114.3, the restricted class of
these organizations has been expanded
to include families of members.

Section 114.4({a)(2) Nonpartisan
Candidate and Party Appearances on
Corporate Premises or at ¢ Meeting,
Convention or Other Function.

This section generally follows current
§ 114.4(b)(1) but has been revised to
include meetings, conventions or other
functions sponsored by the corporation,
regardless of whether they are held on
corporate premises. Also, the category
of Presidential and Vice Presidential
candidates that may request to appear
at such meetings is more specifically
defined under paragraph (a)(2)(ii) than
in the current regulations to reduce the
burden on sponsoring organizations that
must provide a forum under this rule.

It should be noted that the operation
of this subsection involves appearances
in connection with a federal election.
Such appearances can be distinguished

from those in which an incumbent, who
may also be a “"candidate” under the
Act, is requested to appear in his or her
capacity as an officeholder at a public
meeting sponsored by a corporation or
labor organization. If the discussion at
the meeting is limited to issues of
concern to the sponsoring organization
or its industry and avoids any reference
o campaign activity, the sponsor may
finance the meeting without triggering
the “equal opportunity to appear”
requirements of this paragraph. See e.g.,
Advisory Opinion 1980-22.

Section 114.4(a)(3) Nonpartisan
Candidate and Party Appearances on
Labor Organization Premises or at a
Meeting, Convention or Other Function.

This section generally follows current
§ 114.4(b)(2) and, like § 114.4(a)(2), has
been expanded to include nonpartisan
candidate and party appearances at
meetings, conventions or other functions
sponsored by the labor organization
which are not held on its premises.

Section 114.4(b) Nonpartisan
Communications by Corporations and
Labor Organizations to the General
Public.

Section 114.4(b){1) General.

This paragraph clarifies that the
communications described in § 114.4(b)
may be made to the general public. It
also permits the sponsor of a
communication made under this section
to identify itself or include its logo on
materials prepared and distributed
under this section, consistent with the
Commission's decision in Advisory
Opinion 1980-55.

Section 114.4(b){2) Nonpartisan
Registration and Voling
Communications.

This paragraph has been added to

~ incorporate the Commission’s decision

in Advisory Opinion 1980-20 into the
regulations. It broadens the class of
persons to whom a nonpartisan
registration or voting communication
may be made to include members of the
general public. Under current

§ 114.4(c)(1), such communications are
limited to employees of the corporation
or labor organization.

Paragraph (b)(2)(i) contains three
factors that the Commission may
consider in determining whether a
communication made under this section
is nonpartisan. The first two factors
generally follow current § 114.4(c)(1)(ii)
but permit the list of candidates, if
included, to name only those running for
a particular seat or office rather than
requiring the sponsor to print all the
candidates on the official ballot. The

third factor generally follows current
§ 114.4(c)(1)(i).

Paragraph (b)(2)(ii) expands the list of
media through which a communication
may be made under this section from
that set forth in current § 114.4(c)(1).

Section 114.4(b){3) Official
Registration and Voting Information.

This paragraph generally follows the
provisions of current § 114.4(c)(2).

Paragraph (b)(3)(iii) has been included
consistent with the Commission’s
decision in Advisory Opinion 1980-55.
That paragraph provides that a
corporation or labor organization may
donate funds to State or local election
administrators to pay for the printing
and distribution costs of official
registration materials and voter
information.

Section 114.4(b)(4) Voting Records.

This paragraph permits corporations
and labor organizations to prepare and
distribute nonpartisan voting records
which contain a factual recital of an
incumbent’s or candidate's vote on bills
and other measures. The préparation
and distribution of such voting racords
under this paragraph may not be for the
purpose of influencing a Federal
election.

Section 114.4(b)(5) Voter Gulides,

Under this paragraph, corporations
and labor organizations may prepare
and distribute nonpartisan voter guides
which describe a candidate's position on
campaign issues. Corporations and labor
organizations may submit questions to
candidates on one or more campaign
issues and then print their responses. To
ensure the nonpartisanship of such
publications, this paragraph lists six
factors which the Commission may
consider in determining whether a
particular voter guide is nonpartisan.
These factors are intended to be
illustrative, not exhaustive, and are
based in part upon factors articulated by
the Internal Revenue Service in Revenue
Rulings 78-248 and 80-282. The first
factor in paragraph (b)(5)(i) is whether
the questionnaires are sent to all
candidates running for a particular
office. With regard to Presidential and
Vice Presidential candidates however,
only those candidates seeking a major
party’s nomination or who are on the
general election ballot in enough States
to win a majority of the electoral votes
need be included. While permitting the
sponsoring organization to impose
restrictions on the length of the
candidates’ responses, paragraph
{b)(5)(ii) requires that the sponsor
reprint the candidates’ responses
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without change or additional comment.
If the candidates' responses exceed the
stated word limit, the sponsor may
choose to print the responses either in
their entirety or after deleting that part
of each response which exceeds the
word limit.

Furthermore, under paragraph
(b)(5)(iii), the Commission may consider
whether the wording of the questions is
slanted to suggest the sponsor's
viewpoint on any issue. The next factor,
in paragraph (b)({5)(iv), concerns
whether the voler guide expresses an
editorial opinion or indicates support for
or opposition to any candidate or
political party. Paragraph (b){5)(v)
would permit the inclusion of
biographical information on each
candidate in the voter guide, such as
schools attended, degrees earned, past
employment and any office held. The
sponsoring organization would also be
allowed to limit the number of words on
this information, Finally, paragraph
(b)(5)(vi) concerns whether the voter
guide is distributed in the geographic
area in which the sponsoring
organization normally operates.

Section 114.4{c) Nonpartisan
Registration and Get-Out-The-Vole
Drives.

Section 114.4(c)(1) Regquirements for
Conducting Nonpartisan Drives.

This paragraph generally follows
current § 114.4(d). References to civic
and nonprofit organizations in the
current provisions of § 114:4(d) have
been changed in the revised regulations
to “nonprofit organization which is
exempt from federal taxation under 26
U.S.C. 501(c)(3) or (4) and which does
not support, endorse or oppose
candidates or political parties.” In
addition, this subsection now permits
co-sponsorship by a State or local
election agency. To meet the
requirement that the drive be
“conducted™ by the tax-exempt
organization or election agency, one or
maore persons from such co-sponsors
must participate in the administration of
the drive. This requirement does not
preclude, however, the presence of
corporate or labor organization
personnel or members to assist in the
activity. Paragraph (c)(1)(ii) allows
corporations and labor organizations to
set up a table or rack on their own
premises for distributing official voting
information without co-sponsorship with
a tax-exemp! organization.

Section 114.4(c)(2) Donation of Funds.

This paragraph incorporates the
Commission’s decision in Advisory
Opinion 1980-55 into the regulations by

providing that corporations and labor
organizations may donate funds to State
or local election administrators and
nonpartisan tax-exempt organizations to
defray the costs of registration and
voting drives conducted by such
officials and organizations.

Section 114.4(c){3) Use of Personnel
and Facilities.

This paragraph generally follows the
provisions of current § 114.4(d)(3).

Section 114.4(c){4) When Co-
sponsorship Not Required.

This paragraph has been added to
incorporate the Commission’s decision
in Advisory Opinion 1980-45. Pursuant
to this subsection, a nonpartisan tax-
exempl organization may conduct
registration and voting drives without
the need for a co-sponsor.

Section 114.4(c)(5) Identification of
Drive Sponsors.

This paragraph requires that any
materials produced for use in connection
with a registration or get-out-the-vote
drive aimed at the general public
contain the names of all the sponsors of
the drive.

Section 114.4(d) Incorporated
Membership Organizations,
Incorporated Trade Associations,
Incorporated Cooperatives and
Corporations Without Capital Stock.

This paragraph permits corporations
without capital stock, and incorporated
membership organizations, trade
associations and cooperatives to invite
candidates, their representatives or the
representatives of political parties to
address the members or employees of
the organization subject to the
requirements of § 114.4(a)(2).

Conforming Amendments

Several conforming amendments have
been made to other sections of Part 114.
These amendments reflect the addition
of a labor organization's executive and
administrative personnel and the
families of members of a membership
organization to the restricted class of
each type of organization.

List of Subjects in 11 CFR Part 114

Business and industry, Elections,
Labor.

11 CFR Part 114 is amended as
follows:

PART 114—{AMENDED]

1. By revising §§ 114.3 and 114.4 (a)-
(d) to read as follows:

r

§ 1143 Disbursements for
communications in connection with a
Federal election to restricted class.

{a) General. (1) A corporation may
make communications including
partisan communications to its
stockholders and executive or
administrative personnel and their
families on any subject. A labor
organization may make communications
including partisan communications to its
members and executive or
administrative personnel and their
families on any subject. Corporations
and labor organizations may slso make
the nonpartisan communications
permitted under 11 CFR 1144 to their
restricted class or any part of that class.
No corporation or labor organization
may make contributions or expenditures
for partisan communications to the
general public in connection with a
federal election and no national bank or
corporation organized by authority of
any law of Congress may make
contributions or expenditures for
partisan communications to the general
public in connection with any election to
any political office including any State
or local office.

(2) An incorporated membership
organization, incorporated trade
association, incorporated cooperative or
corporation without capital stock may
communicate with its members and
executive or administrative personnel,
and their families, as permitted in 11
CFR 114.3(s) (1) and (c), and shall report
disbursements for partisan
communications as required by 11 CFR
100.8(b){4) and 104.6.

(b) Reporting Partisan
Communications. Disbursements for
partisan communications made by a
corporation to its stockholders and -
executive or administrative personnel
and their families or by a labor
organization to its members and
executive or administrative personnel
and their families shall be reported in
accordance with 11 CFR 100.8(b}(4) and
104.6 if the communications expressly
advocate the election or defeat of a
clearly identified candidate.

(c) Means of Moking Partisan
Communications. The means of making
partisan communications for which
disbursements must be reported under
11 CFR 114.3(b) include, but are not
limited to, the examples set forth in 11
CFR 114.3(c) (1) through (4).

(1) Partisan Publications. Printed
material of a partisan nature may be
distributed by a corporation to its
stockholders and executive or
administrative personnel and their
families or by a labor organization to its
members and executive or
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administrative personnel and their
families, provided that:

(i) The material is produced at the
expense of the corporation or labor
organization; and

ii) The material constitutes a
communication of the views of the
corporation or the labor organization,
and is not the republication or
reproduction in whole or in part. of any
broadcast, transcript or tape or any
written, graphic, or other form of
campaign materials prepared by the
candidate, his or her campaign
committees, or their authorized agents,
A corpaoration or labor organization
may, under this section, use brief
quotations from speeches or other
materials of a candidate that
demonstrate the candidate’s position as
part of the corporation’s or labor
organization's expression of its own
views.

(2) Partisan Caondidate and Party
Appearances, A corporation may allow
a candidate or party representative to
address its stockholders and executive
or administrative personnel, and their
families, at @ meeting, convention or
other function of the corporation. A
labor organization may allow a
candidate or party representative to
address its members and executive or
administrative personnel, and their
families, at a meeting, convention or
other function of the labor organization.
Employees outside the restricted class of
the corporation or labor organization
who are necessary to administer the
meeting,limited invited guests and
observers, and representatives of the
news media may also be present during
a candidate or p representative
appearance under this section. The
candidate or party representative may
ask for contributions to his or her
campaign or party, or ask that
contributions to the separate segregated
fund of the corporation or labor
organization be designated for his or her
campaign or party. The incidental
solicitation of persons outside the
corporation's or labor organization's
restricted class who may be present at
the meeting as permitted by this section
will not be a violation of 11 CFR
114.5(g).

(3) Partisan Phone Banks. A
corporation may establish and operate
phone banks to communicate with its
stockholders and executive or
administrative personnel, and their
families, urging them to register and/or
vote for a particular candidate or
candidates, and a labor organization
may establish and operate phone banks
to communicate with its members and
executive or administrative personnel,
and their families, urging them to

register and/or vole for a particular
candidate or candidates.

(4) Partisan Registration and Get-Out-
The-Vote Drives. A corporation may
conduct registration and get-out-the-vote
drives aimed at its stockholders and
executive or administrative personnel,
and their families, or a labor
organization may conduct registration
and gel-out-the-vote drives aimed at its
members and executive or
administrative personnel, and their
families. Registration and get-out-the-
vote drives include providing
transportation to the polls. Such drives
may be partisan in that individuals may
be urgedp to register with a particular
party or to vote for a particular
candidate or candidates, but assistance
in registering or voting may not be
withheld or refused on a partisan basis,
and if transportation or other services
are offered in connection with a
registration or get-out-the-vote drive,
such transportation or services may not
g: withheld or refused on a partisan

sis.

§ 1144 Expenditures for communications
in connection with a Federal election to the
restricted ciass and the general public.

(a) Nonpartisan Communications by a
Corporation or Labor Organization to its
Employees or its Restricted Class. (1)
General. (i) A corporation may make the
nonpartisan communications permitted
under 11 CFR 114.4 (b) and (c) to its
stockholders, executive or
administrative personnel, other
employees, and their families. A labor
organization may make such
communications to its members,
executive or administrative personnel,
other employees, and their families.
Communications which a corporation or
labor organization may make only to its
solicitable class are found at 11 CFR
114.3,

{ii) An incorporated membership
organization, incorporated trade
association, incorporated cooperative or
corporation without capital stock may
make the communications permitted
under 11 CFR 114.4 (b) and (c) to its
members, executive or administrative
personnel, other employees, and their
families, as provided by 11 CFR 114.4(d).
The organizations covered under this
section will be treated as corporations
for the purpose of making
communications to the general public
under 11 CFR 114.4 (b) and (c).

(2) Nonpartisan Candidate and Party
Appearances on Corporate Premises or
at a Meeting, Convention or Other
Function. Corporations may permit
candidates, candidates' representatives
or representatives of political parties on
corporate premises or at a meeting,

convention, or other function of the
corporation to address or meet
stockholders, executive or
administrative personnel, and other
employees of the corporation, and their
families, under the conditions set forth
in 11 CFR 114.4(a)(2) (i) through (v).

(i) If a candidate for the House or
Senate or a candidate's representative is
permitted to address or meet employees,
all candidates for that seat who request
to appear must be given the same
opportunity to appear:

(ii) If a Presidential or Vice
Presidential candidate or candidate's
representative is permitted to address or
meet employees, all candidates for that
office who are seeking the nomination of
a major party or who are on the general
election ballot in enough States to win a
majority of the electoral votes and who
request to appear must be given the
same opportunity to appear;

(1ii) If representatives of a political
party are permitted to address or meet
employees, representatives of all
political parties which had a candidate
or candidates on the ballot in the last
general election or which are actively
engaged in placing or will have a
candidate or candidates on the ballot in
the next general election and who
request to appear must be given the
same opportunity to appear;

(iv) A corporation, its stockholders,
executive or administrative personnel,
or other employees of the corporation or
its separate segregated fund shall make
no effort, either oral or written, to solicit
or direct or control contributions by
members of the audience to any
candidate or party in conjunction with
any appearance by any candidate or
pa;ly representative under this section:
an

(v) A corporation, its stockholders,
executive or administrative personne! or
other employees of the corporation or its
separate segregated fund shall nol, in
conjunction with any candidate or party
representative appearance under this
section, endorse, support or oppose any
candidate, group of candidates or
political party.

(8) Nonpartisan Candidate and Party
Appearances on Labor Organization
Premises or at a Meeting, Convention or
Other Function. A lsbor organization
may permit candidates, candidates’
representatives or representatives of
political parties on the labor
organization's premises or at a meeting,
convention, or other function of the
labor organization to address or meet
members, executive or administrative
personnel, and other employees of the
labor organization, and their families, if
the conditions set forth in 11 CFR
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114.4(a)(2) (i) through (iii) and 11 CFR
114.4{a)(3) (i) and (ii) are meL

(i) An official, member, or employee of
a labor organization or its separate
segregated fund shall not make any
effort, either oral or written, to solicit or
direct or control contributions by
members of the audience to any
candidate or party representative under
this section.

(if) An official, member, or employee
of a labor organization or its separate
segregated fund shall not, in conjunction
with any candidate or party
representative appearance under this
section, endorse, support or oppose any
candidate, group of candidates or
political party.

(b) Nonpartisan Communications by
Corporations and Labor Organizations
to the General Public.—{1) General. A
corporation or labor organization may
make the communications described in
11 CFR 114.4(b} (2) through (5) to the
general public, The corparation or labor
organization may include its logo or
otherwise identify itself as the sponsor
of the communication.

(2) Nonpartisan Registration and
Voting Communications. A corporation
or lebor organization may make
nonpartisan registration and get-out-the-
vote communications to the general
public.

(i) For purposes of 11 CFR 114.4(b)(2),
the following are factors that the
Commission may consider in
determining whether a registration or
get-out-the-vote communication is
nonpartisan:

(A) It neither nemes nor depicts any
particular candidate(s) or it names or
depicts all candidates for a particular
Federal office without favoring any
candidate(s) over any other{s);

(B) It names no political party(s)
except that it may include the political
party affiliation of all candidates named
or depicted under 11 CFR
114.4(b)(2)(I)(A)

(€) 1t is limited to urging acts such as
voting and registering and to describing
the hours and places of registration and
voting.

(ii) A corporation or labor
organization may make communications
permitted under this section through
posters, billboards, broadcasting media,
newspapers, newsletters, brochures, or
similar means of communication with
the general public.

(3) Official Registration and Voting
Information. (i) A corporation or labor
organization may distribute to the
general public, or reprint in whole and
distribute to the general public, any
registration or voting information, such
as instructional materials, which has

been produced by the official election
administrators.

{ii) A corporation or labor
organization may distribute official
registration-by-mail forms to the general
public if registration by mail is
permitted by the applicable State law.

(iii) A corporation or labér
organization may donate funds to State
or local agencies responsible for the
administration of elections to help
defray the costs of printing or
distributing registration or voting
information and forms.

(iv) The information and forms
referred to in 11 CFR 114.4(b)(3) (i)
through (iii) must be distributed in a
nonpartisan manner, and the
corporation or labor organization may
not, in connection with the distribution,
endorse, support, or otherwise promote
registration with or voting for a
particular party or candidate.

(4) Voting Records. A corporation or
labor organization may prepare and
distribute to the general public the
nonpartisan voting records of Members
of Congress as long as the preparation
and distribution is not for the purpose of
influencing a Federal election. For the
purpose of this section, a nonpartisan
voting record that may be distributed is
a publication which describes in a
nonpartisan manner bills and other
legislative measures voted on by
Congress and which states the factual
record of each officeholder’s votes on
such bills and measures.

{5) Voter Guides. A corporation or
labor organization may prepare and
distribute to the general public
nonpartisan voter guides consisting of
questions posed to candidates
concerning their positions on campaign
issues and the candidates’ responses lo
those questions. The following are
factors that the Commission may
consider in determining whether a voter
guide is nonpartisan:

(i) The questions are directed to all of
the candidates for a particular seat or
office, giving the candidates equal time
to respond, except that in the case of
Presidential and Vice Presidential
candidates the questions may be
directed only to those candidates
seeking the nomination of a major party
or to those appearing on the general
election ballot in enough States to win a
majority of the electoral votes;

(ii) voter guide reprints verbatim
the responses of each candidate to
whom questions were sent, without any
additional comment, editing, or
emphasis, although the sponsoring
organization may impose limitations on
the number of words per response when
the questions are initially sent to the
candidates for their comments;

(iii) The wording of the questions
presented does not suggest or favor any
position on the issues covered;

(iv) The voter guide expresses no
editorial opinion concerning the issues
presented nor does it indicate any
support for or opposition to any
candidate or political party;

(v) The sponsor may ask each
candidate to provide biographical
information such as education,
employment positions, offices held, and
community involvement and may
impose a limitation on the number of
words per submission; and

(vi) The voter guide is made available
to the general public in the geographic
area in which the sponsoring
organization normally operates.

(c) Nonpartisan Registration and Get-
Out-The-Vote Drives.—{1)
Requirements for Conducting
Nonpartisan Drives. (i) A corporation or
labor organization may conduct
nonpartisan voter registration drives
which are not limited lo its restricted
class if the conditions in paragraphs
(c)(1){i) (A) through (C) of this section
are mel. A corporation or labor
organization may conduct nonpartisan
get-out-the-vote drives, such as by
transporting people to the polls, which
drives are not limited 1o its restricted
class if the conditions of paragraphs

(c)(1)(i) (A) through (C) of this section
are mel.
(A) The corporation or labor

organization shall jointly sponsor the
drives with a nonprofit organization
which is exempt from Federal taxation
under 26 U.S.C. 501(c) (3) or (4) and
which does not support, endorse or
oppose candidates or political parties, or
with a State or local agency which is
responsible for the administration of
elections; g

(B) The activities shall be conducted
by the tax-exempt organization or by
persons authorized by the State or local
agency; and

(C) These services shall be made
available without regard to the voter's
political preference.

(ii} For the purposes of 11 CFR
114.4(c)(1)(i)}{B), a corporation or labor
organization which provides space on
the corporation’s or labor organization's
premises for & table, rack or booth from
which official registration or voting
information is distributed to the general
public, and which provides its
employees or members to aid in the
distribution of such materials, shall not
be considered to be “conducting” a
registration or voting drive.

{2) Donation of Funds. A corporation
or labor organization may donate funds
to be used for nonpartisan registration
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drives to State or local

responsible for the administration o
elections and to nonprofit organizati
which are exempt from Federal taxation
* under 26 U.S.C. 501(c] (3] or (4) and
which do not support, endorse or oppose
candidates or political parties.

(3) Use of Personnel and Facilities. A
nonpartisan tax-exempt organization, or
person authorized by a State or local
agency, in conducting nonpartisan
registration and get-out-the-vote
activities, may utilize the employees and
facilities of a corporation or the
employees or members and facilities of
a labor organization.

(4) When Co-Sponsorship Not
Required. A nonprofit organization
which is exempt from federal taxation
under 26 U.S.C. 501(c) (3) or {4) and
which does not support, endorse or
oppose any candidates or political
parties may canduct non voter
registration and get-out-the-vote
activities on its own without a co-
sponsor.

(5) Identification of Drive Sponsors.
All materials prepared for distribution to
the general public in connection with the
registration or voting drive shall include
the full names of all drive sponsors.

(d) Incarporated Membership
Organizations, Incorporated Trade
Associations, Incorporated
Cooperatives and Corporations Without
Capital Stock. An incorporated
membership organization, incorporated
trade association, incorporated
cooperative or corporation without
capital stock may permit candidates,
candidates’ representatives or
representatives of political parties to
address or meet members and
employees of the organization, and their
families, on the organization’s premises
or at a meeting, convention or other
function of the organization, provided
that the conditions set forth in 11 CFR

114.4{a){2) (i) through (v) are met.
(&) Nonpartisan idate
Conforming Amendments

2. By revising §§ 1141 (a)(2)(i).
(a)(2)(ii), (). and (c){2)(iv) to read as
follows: :

§ 114.1 Definitions.

a L

(2) LN

(i) Communications by a corporation
to its stockholders and executive or
administrative personnel and their
families or by a labor organization to its
members and executive or
administrative personnel, and their

families, on any subject;

(ii) Nonpartisan registration and get-
out-the-vole campaigns by a corporation
aimed at its stockholders and executive
or administrative and their
families or by a labor organization
aimed at its members and executive or
administrative personne), and their
families;

(b) LR

(c) “Executive or administrative
personnel™ means individusls employed
by a corporation or labor organization
who are paid on a salary rather than
hourly basis and who have
policymaking, managerial, professional,
or supervisory responsibilities.

(1) ..

(2) L

(iv) Individuals who may be paid by
the corporation or labor organization,
such as consultants, but who are not
employees, within the meaning of 26
CFR 31.3401(c}-1, of the corporation or
labor organization for the purpose of
income withholding tax on employee
wages under Internal Revenue Code of
1954, section 3402.

3.-By revising § 114.5(g) (2) and (1) as
follows:

§ 1145 Separate segregated funds.
)l . »

{2) A labor organization, or a separate
segregated fund established by a labor
organization is prohibited from soliciting
contributions to such a fund from any
person other than its members and
executive or administrative personnel,
and their families.

(1) Methods permitted by low to labor
o:ganizations. Notwithstanding any
other law, any method of soliciting
voluntary contributions or of facilitating
the making of voluntary contributions to
a separate segregated fund established
by a corporation, permitted by law to
corporations with regard to stockholders
and executive or administrative
personnel, shall also be permitted to
labor organizations with regard to their
members and executive or
administrative personnel.

4. By revising § 114.7 (a), (e) and (h) as
follows:

§ 114.7 Membership organizations,
cooperatives or corporations without
capital stock.

{a) Membership organizations,
cooperatives, or corporations without

capital stock, or separate segregated
funds established by such persons may
solicit contributions to the fund from
members and executive or
administrative personnel, and their
families, of the organization,
cooperative, or corporation without
capital stock.

(e) There is no limitation upon the
number of times an organization under
this section may solicit its members and
executive or administrative personnel,
and their families.

(h) A membership organization,
cooperative, or corporation without
capital stock may communicate with its
members and executive or
administrative personnel, and their
families, under the provisions of § 1143
of this part.

5. By revising § 114.8 (b) and (i) as
follows:

§ 1148 Trade associations.

- . » - -

{h) Communications other than
solicitations. A trade association may
make communications, other than
solicitations, to its members and their
families under the provisions of § 114.3
of this part. When making
communications to @ member which is a
corporation, the trade association may
communicate with the representatives of
the corporation with whom the trade
association normally conducts the
association's activities.

(i) Trade association employees. (1) A
trade association may communicate
with its executive or administrative
personnel and their families under the
provisions of § 114.3 of this part; a trade
association may communicate with its
other employees under the provisions of
§ 114.4 of this part. :

(2) A trade association may solicit its
executive or administrative personnel
and their families under the provisions
of § 114.5(g) of this part; a trade
association may salicit its other
employees under the provisions of
§ 114.6 of this part.

Dated: March 1, 1982,
Danny Lee McDonald,
Chairman, Federal Election Canumission.

|FR Doc. &3-5500 Filed 3-3-8% 845 am|
BILLING COOE 671508
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DEPARTMENT OF ENERGY b:rl'ore a suspended rate could become these interim rules are applicable only
effective. to section 337 investigations instituted
Federal Energy Regulatory On January 27, 1983, the State of subsequent to June 10, 1982,
Commission Alaska and the owners of the Trans

18 CFR Parts 154, 270, 273, 284 and
340

[Docket No. RM77-22-004]

Rate of Interest on Amounts Held
Subject to Refund for Oil Pipelines and
Elimination of Undertaking
Requirements for Gas Pipelines and
Producers

Issued February 28, 1883.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order granting rehearing for
purposes of further consideration.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
grants rehearing for the limited purpose
of further consideration of a petition for
rehearing and clarification, and a
petition for reconsideration of Order No.
273. Order No. 273 is a final rule which
was issued December 28, 1982 (48 FR
1279, January 12, 1983). It establishes
regulations respecting refund payments
with interest by oil pipeline companies
and eliminates undertaking
requirements for natural gas pipelines
and producers,

FOR FURTHER INFORMATION CONTACT:
Cathy Ciaglo, Federal Energy Regulatory
Commission, Office of General Counsel,
825 North Capitol Street, NE.,
Washington, D.C. 20426 (202) 357-8033.

SUPPLEMENTARY INFORMATION: On
December 28, 1982, the Federal Energy
Regulatory Commission (Commission)
issued the “Final Rule Respecting the
Rate of Interest on Amounts Held
Subject to Refund for Oil Pipelines, and
Eliminating the Undertaking
Requirements for Gas Pipelines and
Producers' (Order No. 273, 48 FR 1279,
January 12, 1983). The final rule
provided the requirements for refund
payments, with interest, by oil pipeline
companies under the Commission's
jurisdiction. The refund interest rate is
the prime rate charged by commercial
banks for short-term business loans. It
applies to all amounts held on or after
the effective date of this final rule,
including those in the Trans Alaska
Pipeline System (TAPS] case (Docket
No. OR78-1). In addition, this final rule
provided for the compounding of interest
rates on a quarterly basis and provided
the procedures for refunds in the case of
joint tariffs. In regard to natural gas
pipelines and producers, the final rule
revised the requirements for a motion
and eliminated the requirements for an
undertaking that must be complied with

Alaska Pipeline System (TAPS) filed,
respectively, a petitions for rehearing
and clarification of Order No. 273, and a
petition for reconsideration of that rule.
In order to have sufficient time to
consider the issues raised in these
petitions, the Commission grants
rehearing of Order No. 273 solely for the
purpose of further consideration.

The Commission Orders:

Rehearing of Order No. 273 is granted
for the limited purpose of further
consideration of the issues raised in the
petition for rehearing and
reconsideration. This action does not
constitute a grant or denial of the
petitions on their merits in whole or
part. As provided in § 385.713(d) of the
Commission’s regulations, no answers to
these petitions will be entertained by
the Commission because this Order
does not grant rehearing on any
substantive issues.

By the Commission.
Kenneth F. Plumb,
Secretary.

[¥R Doc. 835507 Filed 3-3-8%; 845 an)
BILLING CODE 8717-01-M

INTERNATIONAL TRADE
COMMISSION

19 CFR Parts 201, 210 and 211

Practice and Procedure; Clarification

AGENCY: United States International
Trade Commission,

ACTION: Interim rules; amendment and
clarification; request for comments.

SUMMARY: On June 10, 1982, the
Commission published amendments to
Part 210 of its Rules of Practice and
Procedure (19 CFR Part 210) providing
procedures in investigations under
section 337 of the Tariff Act of 1930 (19
U.S.C. 1337) for initial determinations by
the presiding officer and discretionary
Commission review. 47 FR 25134. Since
the amended rules have been in effect it
has come to the Commission's attention
that certain provisions require alteration
in order better to effectuate the smooth
functioning of the new procedures.
These rules are effective as of the date
of publication as interim rules pending
the receipt of public comments and the
issuance of final rules.

EFFECTIVE DATES: March 4, 1983.
Comments will be considered if received
within thirty days of publication of this
notice. The procedures amended by

ADDRESS: Comments should conform
with Commission rule 201.8 (18 CFR
201.8) and should be addressed to
Kenneth R, Mason, Secretary, U.S,
International Trade Commission, 701 E
Street, NW., Washington, D.C. 20436,

FOR FURTHER INFORMATION CONTACT:
Michael P. Mabile, Esq,, Office of the
General Counsel, U.S. International
Trade Commission, 701 E Street NW.,
Washington, D.C., telephone 202-523~
0819,

SUPPLEMENTARY INFORMATION:
Authority for adoption of these interim
rules is contained in 19 U.S.C. 1335 and
the Administration Procedure Act, §
U.S.C. 551, et seq.

In accordance with the Regulatory
Flexibility Act, it is hereby certified that
these interim rules will not have a
significant economic impact on a
substantial number of small entities.
These rules are intended only to refine
previously adopted procedural rules that
are intended to make it less costly and
time consuming for all private partids,
including small entities, to participate in
Commission section 837 proceedings.

Explanation of Amendments

Since the effective date of the
Commission's amended rules
establishing the initial determination
procedures for section 337
investigations, it has become apparent
that certain revisions to those
procedures are necessary to effectuate
them fully. Four principal changes are
made in the present amendements: (1)
Clarification that the Federal agencies
specified in 19 U.S.C. 1337(b)(2) and
§ 210.53(e) of the Commission’s Rules of
Practice and Procedure, as well as
parties, will be entitled to an additional
three days for taking action in response
to documents served by mail; (2)
provision for making a record on, and
consideration by the presiding officer of,
the public interest with respect to
motions for termination on the basis of
an agreement or consent order; (3)
application of the initial determination
procedures to terminations by

ent or consent order under
§ 210.51 (c) and (d); and (4) lengthening
of the period in which the Commission
may order review of initial
determinations not concerning
permanent relief to the same 30-day
period now provided for initial
determinations on Issues relating to
permanent relief.
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Section 201.16 Service of processand  would still allow a more expedited mail, three (3) days shall be added to the
other documents. n;vlew if required b)j the circumstances  prescribed period, except lhal.wben
Subsection (d] is amended to clarify of a given investigation. mailing is to a person located in a
that the Federal agencies that the Section 210.54 ' Petition for review. foreign Cotll!,ntry. ten &%} day;;.hall be
C::mh:i:él is rof(r\ulred 5 eon(:ull with Section 210.55 Commission review on SENcile e vress Do et
and seek advice from, 18 U.S. : ;
1337(b)(2) and § 210.53(e), l;‘gh‘"““‘ dio Itsown m::o(:) i e PART 210 JAMENDED]
three additional days in w to Paragra 210.54 0.55 it
respond to a document served upon have been revised to eliminate ro:&%:a.n s o
them by mail. This clarification is references to § 210.53(h)(2), which has 1.In § 210.14 h (b) is revised
necessary because of the short time been deleted by these amendments. AlaApa a5 follov’:? ek = goriin
m::‘;:gzﬁl’ﬁ"d':{em‘;VUOM Section 21120 Opportunity fo submit
rmin. proposed consent order. §210.14 Commission action, public

under § 210.53(e).

Section 210.14 Commission action,
public interest factor, and bonding.

While subsection (b) continues the
Commission practice of not permitting
discovery on the public interest issue,
subsection (b) is amended to allow the
presiding officer to take information and
to consider and make findings
the effect on the public interest of a
proposed settlement by agreement of the
parties on a consent order. This change
is deemed advisable because prior
practice involving comment on proposed
agreement or consent order terminations
by the public and other Federal agencies
has not always yielded as fully
developed a record on the public
interest factors as is desirable.

Section 210.51 Termination of
investigation.

Subsection (c) is amended in order to
render procedures on motions for
termination by licensing or other
agreement consistent with the initial
determination process, This change to
the more expeditious initial
determination rules will not adversely
affect the public interest. Concerned
Federal agencies will continue to be
afforded an opportunity to comment, as
will nonmoving parties to the
investigation and the public at large.
The Commission believes that these

for comment, together with
the explicit public interest findings by
the presiding officer now provided for in
§ 210.14, insure adequate consideration
of the public interest in deciding motions
for termination by licensing or other
agreement.
Section 210.53 Initial determination.

Experience has demonstrated that 15
days is too short a time for Commission
consideration of initial determinations
under § 210.53 (b) and (c) regarding
issues other than permanent relief.
Consequently, subsection (h)(1) has
been revised and subsection (h)(2)
removed in order to provide a 30-day
review period for all initial
determinations. The amended rule

Section 211.21 Settlement by consent.

Paragraph (b) of § 211.20 and all three
paragraphs of § 211.21 are amended in
order to render procedures on motions
for termination by consent order
agreement consistent with the initial
determination process. This change to
the more expeditious initial
determination rules will not adversely
affect the public interest. Concerned
Federal agencies will continue to be
afforded an opportunity to comment, as
will nonmoving parties to the
investigation and the public at large.
The Commission believes these
opportunities for comment, together with
the explicit public interest findings by
the presiding officer now provided for in
§ 210.14, insure adequate consideration
of the public interest in deciding motions
for termination by consent order
agreement.

List of Subjects
18 CFR Part 201

Administrative practice and
procedure, Freedom of information,
Privacy, Seals and insignia, Sunshine
Act, Classified information, Confidential
business information, Investigations,
Lawyers.

19 CFR Parls 210 and 211

Administrative practice and
procedure, Customs duties and
inspection, Imports, Investigations.

PART 201—{AMENDED]

18 CFR Part 201 is amended as set
forth below.

1. In § 201.16, paragraph (d) is revised
to read as follows:

§ 201.18 Service of process and other
documents.

(d) Additional time after service by
mail. Whenever a party or Federal
agency or department has the right or is
required to do some act or take some
proceedings within a prescribed period
after the service of a document upon it
and the document is served upon it by

interest factor, and bonding.

{b) Unless otherwise ordered by the
Commission, the presiding officer shall
not take evidence or other information
or hear arguments from the parties and
other interested persons with respect to
the subject matter of paragraphs (a)(1),
()(2), (a){3). and (a)(4) of this section.
However, with regard to settlements by
agreement or consent order under
§ 210.51(c) and (d), the parties may file
statments regarding the impact of the
proposed seitlement on the public
interest, and the presiding officer may in
his discretion hear argument, although
no discovery may be taken with respect
to issues relating solely to the public
interest. Thereafter, the presiding officer
shall consider and make appropriate
findings in the initial determination
regarding the effect of the proposed
settlement on the public health and
welfare, competitive conditions in the
U.S. economy, the production of like or
directly competitive articles in the
United States, and U.S. consumers.

2. In § 210,51 paragraphs (c)(1) and
(c)(2) are revised to read as follows:

§210.51 Termination of investigation.

- . » . »

(c) Settlement by licensing or other
agreement. (1) An investigation before
the Commission may be terminated as
provided in paragraph (a) of this section
on the basis of a licensing or other
agreement entered into between the
complainant (all of the complainants if
there is more than one) and one or more
of the respondents. A motion for
termination by such parties shall
contain copies of the hcensmg or other
agreement and any
supplemental thereto and an aﬂ'xdavlt
executed by the parties stating that
there are no other agreements, written
or oral, expressed or implied, between
such parties concerning the subject
matter of the investigation. If the
licensing or other agreement contain
confidential business information within
the meaning of § 201.6 of the
Commission’s rules, a copy of the
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agreement with such information
deleted shall accompany the motion.
(2} The motion, licensing or other
agreement and any agreements
supplemental thereto, and affidavit shall
be certified by the presiding officer to
the Commission with an initial
determination regarding the motion for
termination. If the licensing or other
agreement of the initial determination
contains confidential business
information, copies of the agreement
and initial determination with
confidential business information
deleted shall be certified to the
Commission simultaneously with the

confidential versions of such documents.

The Commission shall promptly publish
& notice in the Federal Register stating
that an initial determination has been
received terminating the respondent or
respondents in question on the basis of
a licensing or other agreement, that
nonconfidential versions of the initial
determination and the agreement are
available for inspection in the Office of
the Secrelary, and that interested
persons may submit written comments
concerning termination of the
respondents in question within ten (10)
days of the date of publication of the
notice in the Federal Register. An order
of termination based upon such
licensing or other agreement shall not
constitute a determination as to
violation of section 337.

(3). In § 210.53, paragraph (h) is
revised to read as follows:

§210.53 Inltial determination,

(h) Effect. An initial determination
shall become the determination of the
Commission thirty (30) days after the
service thereof, unless the Commission,
within thirty (30) days after the date of
filing of the initial determination, shall
have ordered review of the initial
determination or certain issues therein
pursuant to § 210.54(b) or § 210.55, or by
order shall have changed the effective
date of the initial determination.

4. In § 210.54, paragraph (b)(1) is
revised ta read as follows:

§ 210,54 Petition for review.

(b) Grant or denial of review. (1) The
Commission shall decide whether to
grant, in whole or in part, & petition for
review within thirty (30) days of the
filing of the initial determination, or by
such other time as the Commission may
order.

5. § 210.55 is revised to read as
follows:

§210.55 Commission review on its own
motion.

Within the time provided in
§ 210.53(h), the Commission on its own
initiative may order review of an initial
determination or certain issues therein
when at least one of the participating
Commissioners voles for ordering
review. The standards for granting
review of an initial determination are
set forth in § 210.54(a)(2). In its order,
the Commission shall establish the
scope of the review and the issues that
will be considered and make provisions
for filing of briefs and oral argument if
deemed appropriate by the Commission.
The order and notice that the
Commission has directed review on its
own initiative shall be served by the
Secretary on all parties, the Department
of Health and Human Services, the
Department of Justice, the Federal Trade
Commission, and such other
departments and agencies as the
Commission deems appropriate.

PART 211—{AMENDED]

19 CFR Part 211 is amended as set
forth below.

1. In § 211.20, paragraph (b) is revised
to read as follows:

§211.20 Opportunity to submit proposed
consent order.

(b) Subsequent to institution of an
investigation, In investigations under
section 337, a proposal to settle a matter
by consent shall be submitted as a
motion to the presiding officer to
terminate an investigation under
§ 210.51 together with a consent order
agreement which incorporates a
proposed consent order, If the consent
order agreement contains confidential
business information within the meaning
of § 201.6 of the Commission's rules, a
copy of the agreement with such
information deleted shall accompany
the motion. The proposed agreement
shall comply with the requirements of
§ 211.22. At any time prior to
commencement of a hearing as provided
in § 210.41(a)(1), the motion may be filed
jointly by all of the following: (1) All
private complainants, (2) the
Commission investigative attomey, and
(3) one or more respondents. However,
upon request and for good cause shown,
the presiding officer may consider such
a motion during or after a hearing. The
filing of the motion shall not stay

before the presiding officer
unless the presiding officer so orders.
The presiding officer shall promptly file
with the Commission an initial

determination regarding the motion for
termination. If the initial determination
contains confidential business
information, a copy of the initial
determination with such information
deleted shall be filed with the
Commission simultaneously with the
filing of the confidential version of the
initial determination. The Commission
shall promptly publish a notice in the
Federal Register stating that an initial
determination has been received
terminating the respondent or
respondents in question on the basis of
& consent order agreement, that
nonconfidential versions of the initial
determination and consent order
agreement are available for inspection
in the Office of the Secretary, and that
interested persons may submit written
comments concerning termination of the
respondents in question within ten (10)
days of the date of publication of the
notice in the Federal Register. Pending
disposition by the Commission of a
consent order agreement, a party may
not, absent good cause shown,
withdraw from the agreement once it
has been submitted pursuant to this
section.

2. Section 211.21 is revised to read as
follows:

§211.21 Settiement by consent.

(a) After the initial determination on
the motion for termination based on a
consent order agreement has been filed
with the Commission, the Commission
shall promptly serve copies of the'
nonconfidential version of the initial
determination end the proposed consent
order agreement on the Department of
Health and Human Services, the
Department of Justice, and the Federal
Trade Commission, and such other
departments and agencies as the
Commission deems appropriate.

(b) The Commission, after considering
the effect of the consent order upon the
public health and welfare, competitive
conditions in the U.S. economy, the
production of like or directly
competitive articles in the United States,
and U.S. consumers in the manner
provided by § 210.14(a)(4), shall dispose
of the initial determination according to
the procedures of §§ 210.54-210.56. An
order of termination based upon a
consent order agreement shall not
constitute a determination as lo
violation of section 337. The
Commission shall publish in the Federal
Register and serve on all parties notice
of its action together with a statement of
reasons in support thereof. Should the
Commission reject the proposed
agreement and deny the motion, the
parties are in no way bound by their
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proposal in later actions before the
Commission.

Issued: February 25, 1983.

By order of the Commission.
Kenneth R. Mason,
Secretary.
[FR Doc. 83-5200 Filed 3-3-50: 845 am]
DILLING CODE 7020-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 133
[Docket No. 77N-0331]

Nine Natural Cheeses; Revision Based
on International Standards of Identity

Correction

In FR Doc. 83-1842, beginning on page
2736 in the {ssue of Friday, January 21,
1883, make the following correction.

On page 2739, first column, twentieth
line from the bottom of the page,
“expended" should read “expanded",

BILLING CODE 1505-01-M

21 CFR Part 176
[Docket No. 82F-0174)

Indirect Food Additives; Paper and
Paperboard Components

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SuMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of diethylene glycol
dibenzoate as a plasticizer in polymeric
substances used in the manufacture of
paper and paperboard for direct contact
with dry food. This action responds to a
petition by Velsicol Chemical Corp.

DATES:

Effective March 4, 1983.

Objections by April 4, 1983.
ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-82, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Julius Smith, Bureau of Foods (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-472~
5690,

SUPPLEMENTARY INFORMATION: In a
notice in the Federal Register of July 13,
1982 (47 FR 30291), FDA announced that
a food additive petition (FAP 2B3632)
had been filed by Velsicol Chemical

Corp., 341 East Ohio St., Chicago, IL
60611, proposing that the food additive
regulations be amended to provide for
the safe use of 2,2-oxybis(ethanol)
dibenzoate as a plasticizer in polymeric
substances in the manufacture of paper
and paperboard for use in direct contact
with dry food.

FDA has evaluated the data in the
petition and other relevant material and
concludes that the proposed food
additive use is safe and that the
regulations should be amended as set
forth below. The agency believes that
the common name of the additive,
diethylene glycol dibenzoate, should be
listed in the regulation rather than the
less familiar CAS name 2,2'-
oxybis(ethanol)dibenzoate, which was
used in the filing notice,

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Bureau of Foods (address above) by
appointment with the information
contact person listed above. As
provided in § 171.1(h)(2), the agency will
delete from the documents any materials
that are not available for public
disclosure before making the documents
available for inspection.

The agency has considered the
potential environmental effects of this
action and has concluded that the action
will not have a significant impact on the
human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding may be seen in
the Dockets Management Branch
(address above), between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects in 21 CFR Part 176

Food additives, Food packaging, Paper
and paperboard.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s).
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10), Part 176 is
amended in § 176.180(b)(2) by
alphabetically inserting a new item in
the list of substances to read as follows:

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

§ 176.180 Components of paper and
paperboard in contact with dry food.

(b)o ..
(2)0 ..

List of substancos Lirmiiations

Diothydone ghoo! dbenzoate For use only as & plasticor
@A?MN&“!?O—S&.Q. n.m-mm

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before April 4, 1983
submit to the Dockets Management
Branch (address above) written
objections thereto and may make a
wrilten request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective March 4, 1983,

(Secs. 201(s), 409, 72 Stat. 1764-1788 as

amended (21 U.S.C. 321(s), 348))
Dated: February 25, 1983,

William F, Randolph,

Acting Associate Commissioner for

Regulatory Affairs.

(FR Doc. 83-5355 Filod 3-3-83: 845 am|

BILLING COOE 4160-01-M

21CFR Part 178
[Docket No. 81F-0332]

AGENCY: Food and Drug Administration.
ACTION: Final rule,

SUMMARY: The Food and Drug
Administration (FDA) is amending the

.food additive regulations to provide for

the safe use of an antioxidant in
lubricants that have incidental food
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contact. This action responds to a
petition by the Ciba-Geigy Corp.

pATES: Effective March 4, 1683;
objections by April 4, 1983,

ADDRESS: Written objections 1o the
Dockets Management Branch (HFA-
305), Food and Drug Administration. Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Anthony P. Brunetti, Bureau of Foods
(HFF-334), Food and Drug
Administration, 200 C St. SW,,
Washington, D.C. 20204, 202-472-5690.
SUPPLEMENTARY INFORMATION: In a
notice in the Federal Register of
November 24, 1881 (46 FR 57647), FDA
announced that a petition (FAP 1B3583)
had been filed by the Ciba-Geigy Corp.,
Three Skyline Dr., Hawtharne, NY 10352
(formerly Ardsley, NY 10502), proposing
that the food additive regulations be
amended to provide for the safe use of
thiodiethylenebis(3,5-di-tert-butyl-4-
hydroxyhydrocinnamate) as an
antioxidant in lubricants that have
incidental food contact.

FDA has evaluated data in the
petition and other relevant material and
concludes that the proposed food
additive use is safe and that the
regulations should be amended as set
forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
the FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Bureau of Foods {address above) by
appointment with the information
contact person listed above. As
provided in § 171.1(h)(2), the agency will
delete from the documents any materials
that are not available for public
disclosure before making the documents
available for inspection.

The agency has considered the -
potential environmental effects of this
action and has concluded that the action
will not have a significant impact on the
human environment and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding may be seen in
the Dockets Management Branch |
(address above), between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging,
Sanitizing solutions.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amendegd (21
UU.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10), Part 178 is

amended in § 178.3570(a})(3) by inserting
a new item alphabetically in the list of

. substances, to read as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

§178.3570 Lubricants with incidental food
contacl.

(8). ..

(3]. ..

butyl-d-hydroxy-hydro-  Gin- levels nol 0 exceed 0S5
namate) (CAS Reg. No.  percent by weight of the
41484-35-G), ubricant.

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before April 4, 1983
submit to the Dockets Management
Branch (address above) written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute e
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 8 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective March 4, 1983.

(Secs. 201(s), 409, 72 Stat. 1784-1788 as

amended (21 U.S.C. 321(s), 348))
Dated: Feburary 23, 1883,

William F. Randolpb,

Acting Associate Commissioner for

Regulatory Affairs.

[FR Doc. £3-5190 Filed 3-3-83; 845 am|

BILLING CODE 4160-01-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Diethylcarbamazine Citrate Chewable
Tablets

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMmARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
International Multifoods Corp. providing
for safe and effective use of 120-
milligram diethylcarbamazine citrate
chewable tablets for prevention of
heartworm disease and control of
ascarid infections in dogs, and treatment
of ascarid infections in dogs and cats.
The firm also holds approval for use of
tablets containing 60 and 180 milligrams
of diethylcarbamazine citrate for the
same conditions of use.

EFFECTIVE DATE: March 4, 1983.

FOR FURTHER INFORMATION CONTACT:
Bob G. Griffith, Bureaun of Veterinary
Medicine (HFV-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430,

SUPPLEMENTARY INFORMATION:
International Multifoods Corp,, 1200
Multifoods Bldg., 8th and Marquette Sis.,
Minneapolis, MN 55402, filed
supplemental NADA 118-032 which
provides for use of 120-milligram
diethylcarbamazine citrate chewable
tablets for prevention of heartworm
disease (Dirofilaria immitis) in dogs, as
an aid in control of ascarids (Toxocara
canis) in dogs, and as an aid in the
treatment of ascarid infections in dogs
and cals (7% canis and Toxascaris
leonina, respectively). The supplement
is approved and the regulations are
amended to reflect the approval.

The firm currently holds approval for
use of tablets contai 60 and 180
milligrams of diethylcarbamazine citrate
for the same conditions of use.

Approval of this supplement does not
change the approved conditions of use
of the drug, It merely provides for a
tablet containing a drug concentration
which facilitates dosing those animals
that are intermediate in size to those for
whom the 80- and 180-milligram tablets
are designed. Accordingly, under the
Bureau of Veterinary Medicine's
supplemental approval policy (42 FR
64367; December 23, 1977), this is a
Category I supplemental approval
which does not require reevaluation of
the safety and effectiveness data in the
original application.
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The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement

is required.
List of Subjects in 21 CFR Part 520

Animal drugs, Oral use.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C, 360b(i})) and under
authority delegated to the Commissioner
of Food and Drugs {21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 520.622c¢ is
amended by revising paragraph (b)(4) to
read as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

§ 520.622c Diethylcarbamazine citrate
chewable tablets.

(4) For 012518, use of 60-, 120-, or 180-
milligram tablets as in paragraph
(e)(2)(i) of this section.

Effsctive date. March 4, 1983.

(Sec. 512{i), 82 Stat. 347 (21 U.S.C. 360b(1)))

Dated: February 28, 1983,

Robert A. Baldwin,

Associate Director for Scientific Evaluation.
[PR Doc. 83-5477 Piled 3-3-53; £:45 am)

BILLING CODE 4160-01-M

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting and
Supervising Federal Prisoners

AGENCY: Parole Commission, Justice.
ACTION: Final rule.

SUMMARY: The Parole Commission is
adding a new subsection to its pre-
release review Eerocedures to permit the
administrative hearing examiner to act
for the Regional Commissioner in
converting a presumptive parole date to
an effective parole date where there s
no finding of misconduct nor any
allegation of new criminal conduct and
no other modification of the release date
appears warranted. This procedure is
intended to expedite case processing.

EFFECTIVE DATE: April 4, 1983,

FOR FURTHER INFORMATION CONTACT:
Toby Slawsky, United States Parole
Commission, Office of the General
Counsel, 5550 Friendship Blvd., Chevy
Chase, Maryland 20815, Tel: (301) 492
5959.

SUPPLEMENTARY INFORMATION: The
Parole Commission is amending its
procedures for pre-release reviews to
allow the administrative hearing
examiner to act for the Regional
Commissioner to convert a presumptive
parole date to an effective parole date
where there has not been a finding of
misconduct by an institutional
disciplinary committee or any allegation
of new criminal conduct and no other
modification of the release date appears
warranted.

This procedural change is intended to
relieve the Regional Commissioner of
the administrative burden of reviewing a
case where there has been no change
since the Commissioner last reviewed
the case. The revision is expected to
increase efficiency of case processing
and thereby reduce costs; it makes no
substantive change in the standard of
review utilized by the Commission in
converting presumptive parole dates to
effective parole dates.

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Prisoners, Probation and
parole.

PART 2—{AMENDED]

Accordingly, pursuant to the
provisions of 18 U.8.C. 4203(a)(1) and
4204(a)(8), 28 CFR 2.14(b)(4) is added as
follows:

§2.14 Subsequent

)...

(4) Where: (i) There has been no
finding of misconduct by an Institutional
Disciplinary Committee nor any
allegation of criminal conduct since the
last hearing; and (ii) no other
modification of the release date appears
warranted, the administrative hearing
examiner may act for the Regional
Commissioner under paragraph (b)(2) of
this section to approve conversion of the
presumplive parole date to an effective
date of parole.

I certify that this rule will not have a
significant economic impact on a
substantial number of smell entities
within the meaning of the Regulatory
Flexibility Act.

Dated: February 18, 1963,
Benjamin F. Baer.
Chairman, Parole Commission,
[FR Doc. 83-8579 Filed 3-3-52: 843 am]
BILLING CODE 4410-01-M

28 CFR Part 2

Paroling, Recommitting and
Supervising Federal Prisoners

AGENCY: Parole Commission, Justice,
ACTION: Final rule.

SUMMARY: The Parole Commission is
amending its procedures for reviewing
travel requests by parolees to allow
designated Commission staff to approve
or disapprove such requests in certain
cases rather than have all such cases
referred to the Regional Commissioner.
This change is intended to make the
Commission's procedures more flexible
and expedite case processing.
EFFECTIVE DATE: April 4, 1983,

FOR FURTHER INFORMATION CONTACT:
Toby Slawsky, United States Parole
Commission, Office of the General
Counsel, 5550 Friendship Blvd., Chevy
Chase, Maryland 20815, Tel: (301) 492~
5959.

SUPPLEMENTARY INFORMATION: The
Parole Commission is amending its rule
at 28 CFR 2.41 to allow designated
Commission staff to review requests by
parolees to travel in certain cases, This
procedural change is intended to reduce
the Regional Commissioner's workload
and give the Commission added
administrative flexibility in reviewing
travel requests thereby increasing
efficiency and reducing costs.

Lists of Subjects in 28 CFR Part 2

Administrative practice and
procedures, Prisoners, Probation and
parole.

PART 2—{AMENDED]

Accordingly, pursuant to the
provisions of 18 U.S.C. 4203(a){1) and
4204(a)(6), 28 CFR 2.41 is amended by
revising the introductory text of
paragraph (a), and paragraph (b) as
follows:

§2.41 Travel approval.

(a) The probation officer may approve
travel outside the district without
approval of the Commission in the
following situations:

(b) Specific advance approval by the
Commission is required for other travel
outside the district, including any travel
outside the contiguous forty-eight states,
employment requiring recurring travel
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more than fifty miles outside the district
{except employment at offshore
locations), and vacation travel outside
the district exceeding thirty days. A
request for such permission shall be in
writing and must demonstrate a
substantial need for such travel.

I certify that this rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

Dated: Pebruary 16, 1983,
Benjamin F. Baer,
Chairman, Porole Commission.

[FR Doc. 83-5578 Filed 3-3-83: &5 am]
BILLING CODE 4410-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

Under the Surface Mining Control and
Reciamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: This document amends 30
CFR Part 914 by removing certain
conditions of approval of the Indiana
permanent regulatory program under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). Indiana has
submitted provisions to OSM which
satisfy conditions found at 30 CFR
914.11 (a)(1), (a)(2} in part, (a)(3)}-{5)
(b)(1), (b)(3) in part, (b)(4)-{8). (c]. (d),
{e), (1), (8){2), and (i) of the Secretary's
approval of July 26, 1982 (47 FR 32071~
32108). Indiana has also requested
additional time to meet part of condition
(b){3), as explained later in this notice.
This document also amends 30 CFR Part
914 by amending the Secretary's
approval of other amendments fo
Indiana's regulations that were
submitted as program amendments
under the provisions of 30 CFR 732.17.
After providing opportunity for public
comment and conducting a
review of the program amendments, the
Secretary of the Interior has determined
that the modifications to the Indiana
program satisfy conditions (a}(1), (a)(2)
in part, (a){3}-{5), (b)(1), (b}{3) in part,
(b)“HO) {c). (d), (e}, (D). (8)(2), and (i) of
Secretary’s approval, and that th
addhlonal modifications meet the
requirements of SMCRA and the Federal

permanent program regulations.
Accordingly, the Secretary of the
Interior has removed these conditions
from his approval of the Indiana
program and approved the additional
modifications. The Secretary has also
decided to extend the deadline to July 1,
1883, to allow Indiana to meet the
rgn(mining parts of conditions (a)(2) and
(b)(3).

Part 914 of 30 CFR Chapter VI is
being amended to implement this
decision.

EFFECTIVE DATE: March 4, 1983.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard D. McNabb, Director,
Indiana Field Office, Office of Surface
Mining Reclamation and Enforcement,
Federal Building and U.S. Courthouse,
Room 522, 46 East Ohio Street,
Indianapolis, Indiana 46204, Telephone:
(317) 269-2600.

SUPPLEMENTARY INFORMATION:

1. Background on the Indiana Program
and the Secretary’s Conditions of
Approval

Information regarding the general
background on the Indiana State

including the Secretary's

the disposition of comments
and a detailed explanation of the
conditions of approval of the Indiana
program can be found in the July 28,
1982, Federal Register (47 FR 32071~
32108).

The nine minor conditions of approval
agreed to by the Secretary and the State
of Indiana are set forth below:

Condition (a) requires Indiana to
submit copies of promulgated rules or
otherwise amend its program to:

(1) Require productivity levels for
post-mining land use as required by 30
CFR 817.111(b);

(2) Require the design criteria for
diversions as required by 30 CFR 816.43
and 817.43;

(3) Provide criteria for steep slope
mining and variance from approximate
original contour in a manner no less
effective than the requirements of 30
CFR 826.15 and assure that no general
variance for approximate original
contour will be allowed;

(4) Delete the provisions for hilltop
removal found in 310 IAC 12-5-149, and
assure that no permits for hilltop
removal are granted; and

(5) Require the protection of fish and
wildlife in a manner no less effective
than that required by 30 CFR 816.97 (a),
(c), and {d) and 817.97 (a), (c), and (d).

Condition (b) requires Indiana to
submit coples of promulgated rules or
otherwise amend its program to:

{1) Require a plan for control and
treatment of surface and ground water

drainage and impose ground water
limits on pollutants in the discharges as
required by 30 CFR 780.21(b):

(2) Require that each permit
application require the applicant to
certify that all reclamation fees due
under 30 CFR 870.12 have been paid;

(3) Require that each permit
application contain a list of all other
licenses and permits needed by the
applicant to conduct the proposed
surface or underground mining activities
including all the information required by
30 CFR 778.19 and 782.19;

(4) Require the narrative analysis of
“the known history of any previous uses
before mining," as required by 30 CFR
779.22 and 30 CFR 783.22;

(5) Require information concerning
utility and capacity of reclaimed land
for all lands, and not just those where
an alternative land use is proposed as
required by 30 CFR 780.23;

(8) Provide criteria for permit
requirements for steep slope mining and
variance from approximate original
contour in a manner no less effective
than 30 CFR 785.16.

Condition (c) requires Indiana to
submit copies of promulgated rules or
otherwise amend its program to:

(1) Require that the notice of intent to
explore, when less than 250 tons of coal
will be removed, include a description of
the practices proposed to be followed to

protect the environment as required by
30 CFR 778.11(b)(6);

(2) Require that core drilling and
drilling of boreholes during coal
exploration activities be conducted in
accordance with Section 512(a)(2) of
SMCRA and in a manner no less
effective than 30 CFR 815.15(j).

Condition {d) requires Indiana to
submit copies of promulgated rules or
otherwise amend its program to:

(1) Require that the criteria for the
determination that a pattern of
violations exists or has existed meet the
requirements of 30 CFR 843.13 and
require that lack of diligence be
considered with regard to unwarranted
failure to comply;

(2) Require that the conference officer
have the authority to increase a penalty
as required by 30 CFR 845.18(b)(3);

Condition (e) requires Indiansa to
submit copies of promulgated rules or
otherwise amend its program to:

(1) Require the replacement of a bond
for long term operations 120 days prior
to the expiration of the existing permit
as required by 30 CFR 801.13(b};

{2) Change the phrase untponsion of
revocation" to “sus
revocation” in Indiana rule 310 IAC 12~
4-10{e)(1) to correct the typographical
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error and make the Indiana rule no less Condition (b){2) was removed by the and 30 CFR Chapter VII as set forth

effective than 30 CFR 806.12(e)(8)(i);

[3) Require that the advertisement
published by the bond release applicant
contain notice af the public right of
participation as required by 30 CFR
807.11(b)(7).

Condition (f) requires Indiana to
submit copies of promulgated rules or
otherwise amend its program to:

(1) Require that no extension of an
abatement period will be allowed unless
it lléeeu the criteria of 30 CFR 843.12(f),
an

(2) Require the issuance of a cessation
order where the operation fails to meet
an interim step in abatement as required
by 30 CFR 843.12(d).

Condition (g) requires Indiana to
submit:

(1) Copies of a statutory amendment
or to otherwise amend its program to
require that a petitioner would only
have to present evidence which would
“tend to establish allegations of fact,” to
be in accordance with Section 522(c) of
SMCRA and no less effective than 30
CFR 764.13(b)(2), and

(2) Coples of promulgated rules or
otherwise amend its program to require
that the Director of the Indiana
Department of Natural Resources
(IDNR) must use the information in the
data base and inventory system in
reaching decisions to designate lands
unsuitable as required by 30 CFR 764.19,
and to provide for the right for any
person to intervene up to within three
days prior to the hearing as required by
30 CFR 764.18{c).

Condition (h) requires Indiana to
submit statutory amendments or
otherwise amend its program to:

(1) Provide for the award of attorney
and expert witness fees in surface
mining related common law damage
actions as required by Section 510(f) of
SMCRA, and

(2) Provide for administrative review
of a permit or any final decision of the
regulatory autharity in accordance with
the provisions of Section 514(c) of
SMCRA and in a manner no less
effective than the requirements of 30
CFR Part 787,

Condition (i) requires Indiana to
submit copies of promulgated rules or
otherwise amend its program to provide
for justification of positions exempted
from conflict of interest requirements
and make its provision no less effective
than 30 CFR 705.11(d).

In accepting the Secretary's
conditional approval, Indiana agreed to
satisfy conditions {a), (b)(1), (b)(3)-{8),
(¢}, (d), (e), (f). (2)(2), and (i) by
December 31, 1982,

Secretary on December 17, 1982 (47 FR

Conditions (g)(1) and (h) require
legislative action and are scheduled to
be met by September 30, 1963.

IL Discussion of the Amendments and
Deadline Extension for One Condition

On December 9, 1982, OSM received a
set of regulation amendments from the
IDNR intended to meet conditions (a){1),
(a)(2) in part, (a)}(3)-{5), (b)(1), (b)(3) in
part, (b){4)-{6), (c). {d), (e}, (f), (8)(2), and
(i), See IN-201.

In the State's transgittal letier the
Director, [IDNR, stated that due to an
error the revisions to Indiana rule 310
IAC 12-3-63 were omitted. Those
changes were necessary to comply with
the part of condition (b)(3) requiring
each underground permit application lo
contain a list of all other licenses and
permits needed by the applicant to
conduct the proposed underground
mining activities, as required by 30 CFR
782,19,

The Director, IDNR, also indicated
that the required state procedure to
make those changes was initiated on
November 19, 1982, with an anticipated
promulgation date as early as May 30,
19883,

Additionally, the proposed
modification contained changes to seven
other State rules that were not related to
the conditions of approval. These rules
are: 310 IAC 12-3-1, 12-3-21, 12-3-59,
12-3-81, 12-3-102, 12-5-24, and 12-5-80.

OSM published a notice in the Federal
Register on December 27, 1982,
announcing receipt of the amendment
and inviting public comment on whether
the proposed program modifications
corrected the deficiencies (47 FR 57511-
57518). The Secretary’s notice also
requested comments on the other
proposed amendments to Indiana’s rules
and on OSM’s proposed July 1, 1983,
deadiine extension for Indiana to meet
the remaining part of condition (b)(3).
The public comment period ended
January 286, 1983. A public hearing
scheduled for January 17, 1983, was not
held because no one expressed a desire
to presenl testimony.

On February 16, 1983, the
Administrator of the Environmental
Protection Agency gave her written
concurrence on the December 9, 1982,
amendments to the Indiana program.

ITL Secretary’s Findings

The Secretary finds, in accordance
with SMCRA and 30 CFR 732.17 and
73215, that the program amendments
submitted by Indiana on December 8,
1982, meet the requirements of SMCRA

below.
A. Findings on Conditions
1. Condition {a){1)

The Secretary found that in the
Indiana program conditionally approved
on.July 26, 1982, Indiana rule 310 IAC

12~5-123(b) did not address productivity

levels for post-mining land use {See
Finding 13.8, 47 FR 32075). The Secretary
now finds that Indiana has amended
rule 310 IAC 12-5-123(b) to require that
all revegetation be carried outin a
manner that encourages a prompt
vegetative cover and recovery of
productivity levels compatible with the
approved post-mining land use.
Accordingly, the Secretary finds that
Indiana rule 310 IAC 12-5-123(b) is no
less effective than 30 CFR 817.111(b).

2. Condition [a)(2)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1982, the Indiana rules
omitted the design criteria for diversions
(see Finding 13.9, 47 FR 32075). The
Secretary now finds that Indiana has
amended its rulesat 310 IAC 12-5-18
and 12-5-84 o contain design criteria
for diversions in a manner no less
effective than 30 CFR 816.43 and 817 .43,

The Secretary notes that Finding 13.9
of the Secretary's notice of conditional
approval of the Indiana program states
that Indiana rules 810 IAC 12-5-19 and
12-5-85 should also be amended to
require design criteria for stream
channel diversions. While the intent of
the Secretary's finding was to ensure
that the Indiana rules provided design
criteria that are no less effective than 30
CFR 818.44 and 817.44, condition (a)[2)
did not clearly state this requirement.
The Secretary now finds that Indiana
rules 310 JAC 12-5-19 and 12-5-85 need
to be amended to ipclude the design
criteria for stream channel diversions in
order to be no less effective than 30 CFR
816.44 and 817.44.

3. Condition (a)(3)

The Secretary found that in the
Indiana program conditionally approved
on July 28, 1882, the Indiana rules did
not provide the criteria for steep slope
mining and variances from approximate
original contour found at 30 CFR 826.15
{See Finding 13.15, 47 FR 320786). The
Secretary now finds that Indiana has
amended rule 310 IAC 12-5-152 to
contain provisions which are no less
effective than 30 CFR 828.15.

4. Condition (a){4)

The Secretary found that in the
Indiana program conditionally approved
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on July 26, 1882, the Indiana rules
allowed for a “hilltop removal”
exemption from the approximate
original contour requirements and that
the exemption was not provided for
under the Federal rules (See Finding
13.16, 47 FR 32076). The Secretary now
finds that Indiana has repealed rule 310
IAC 12-5-149 s0 as to disallow the
“hilitop removal" exemption. The
Indiana program is now no less effective
than the Federal rules.

5. Condition (a)(5)

The Secretary found that in the
Indiana program conditionally approved
on July 28, 1962, the Indiana rules did
not contain provisions specified in 30
CFR 816.97(a), (c) and (d) and 817.97(a),
(c) and (d) concerning the protection of
fish and wildlife, including requirements
that the best technology currently
available be used to minimize adverse
impacts (See Finding 13.17, 47 FR 32076).

The Secretary now finds that Indiana
has amended its rules at 310 IAC 12-5-
51 and 12-5-115 to meet the
requirements of 30 CFR 816.97 and
817.97, except that Indiana has omitted
the ] age of 30 CFR 818,97(d)(2) and
817.97(d)(2) concerning the disruption of
wildlife migratory routes by fencing. The
Secretary finds this omission acceptable
because no large animal migratory trails
exist in Indiana according to the
Director, IDNR. See IN-0268, Thus, the
Secretary finds Indiana rules 310 IAC
12-5-51 and 12-5-115 no less effective
than 30 CFR 816.97 and 817,97,

6. Condition (b)(1)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1982, the Indiana rules did
not require a plan for control and
treatment of surface and ground water
drainage and did not impose ground
water limits on pollutants in the
discharges, as required by 30 CFR
780.21(b) (See Finding 14.18, 47 FR
32078). The Secretary now finds that
Indiana has amended its rules at 310
IAC 12-3-47(b) to include these
provisions in 8 manner no less effective
than 30 CFR 780.21(b).

7. Condition (b)(3)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1982, the Indiana rules
omitted a requirement that each permit
application contain a list of all other
licenses and permits needed by the
applicant to conduct the proposed
surface or underground mining activities
including all the information required by
30 CFR 778.19 and 762.19 (See Finding
14.23, 47 FR 32079). The Secretary now
finds that Indiana has amended its rules

at 310 IAC 12-3-25 to meet the
requirements of 30 CFR 778.19, but that
Indiana did not amend rule 310 JAC 12-
3-63 to meet the requirements of 30 CFR
782.19,

8. Condition (b)(4)

The Secretary found that in the
Indiana program conditionally approved
on July 28, 1982, the Indiana rules did
not require the narrative analysis of the
known history of any previous uses of
the land before mining, as required by 30
CFR 778.22 and 783.22 (See Finding
14.24,47 FR 32079). The Secretary now
finds that Indiana has amended its rules
at 310 IAC 12-3-37{a) and 12-3-74(a) to
include these requirements in a manner
no less effective than 30 CFR 779.22 and
783.22.

9. Condition (b)(5)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1982, the Indiana rules did
not require information concerning
utility and capacity of reclaimed land
for all lands, and not just those where
an allernative land use is proposed, as
required by 30 CFR 780.23 (See Finding
14.25, 47 FR 32079). The Secretary now
finds that Indiana has amended its rules
at 310 IAC 12-3-48 to include these
requirements in a manner no less
effective than 30 CFR 780.23.

10. Condition (b)(8)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1882, the Indiana niles did
not provide the same criteria for permit
requirements for steep slope mining and
variance from approximate original
contour as prescribed by 30 CFR 785.18
{See Finding 14.26, 47 FR 32079-32080).
The Secretary now finds that Indiana
has amended its rules at 310 IAC 12-3-
97 to include these requirements in a
manner no less effective than 30 CFR
785.16,

11. Condition (c)(1)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1882, the Indiana rules did
not require that the notice of intent to
explore, when less than 250 tons of coal
will be removed, include a description of
the practices proposed to be followed to
protect the environment, as required by
30 CFR 776.11(b}(6] (See Finding 15.2, 47
FR 32080). The Secretary now finds that
Indiana has amended its rules at 310
IAC 12-3-12(c)(2) to include these
requirements in & manner no less
effective than 30 CFR 778.11(b)(6).

12. Condition (c)(2)

The Secretary found that in the
Indiana program conditionally approved
on July 28, 1982, the Indiana rules did
nol require that core drilling and drilling

. of boreholes during coal exploration

activities be conducted in accordance
with Section 512(a)(2) of SMCRA and in
a manner no less effective than 30 CFR
815.15(j) (See Finding 15.4, 47 FR 32080).
The Secretary now finds that Indiana
has amended its rules at 310 IAC 12-5-3
to require all coal exploration be
conducted in a manner that meets the
performance standards. Therefore, the
Secretary finds that Indiana rule 310
1AC 12-5-3 contains provisions which
are consistent with Section 512(a)(2) of
SMCRA and no less effective than 30
CFR 815.15(]).

13. Condition (d)(1)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1883, the Indiana rules did
not specify the criteria for the
determination that a pattern of
violations exists, or has existed, as
required by 30 CFR 843.13 and did not
require that lack of diligence be
considered with regard to unwarranted
failure to comply (See Finding 17.13, 47
FR 32081). The Secretary now finds that
Indiana has amended rule 310 IAC 12-8-
6.5 to include these requirements in a
manner no less effective than 30 CFR
843.13. :

14. Condition (d)(2)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1882, the Indiana rules did
not specify that the conference officer
have the authority to increase a penalty,
as required by 30 CFR 845.18(b)(3) (See
Finding 17.15, 47 FR 32082). The
Secretary now finds that Indiana has
amended rule 310 IAC 12-8-18{b)(3)(if)
to allow the conference officer to raise a
penalty. Thus, the Indiana rule is no less
effective than 30 CFR 845.18(b](3).

15. Condition (e)(1)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1882, the Indiana rules did
not require the replacement of a bond
for long term operations 120 days prior
to the expiration of the existing permit,
as required by 30 CFR 801.13(b) (See
Finding 18,5, 47 FR 32082). The Secretary
now finds that Indiana has amended its
rules at 310 IAC 12-4-5 to include these
requirements in a manner no less
effective than 30 CFR 801.13(b).
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16. Condition (e)(2)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1982, the Indiana rules
contained a typographical error which
could have a substantive effect [See
Finding 18.9, 47 FR 32083). Indiana has
corrected the phrase “suspension of
revocation” to read "suspension or
revocation” In Indiana rule 310 1AC 12~
4-10(e)(1). The Indiana rule is now no
less effective than 30 CFR 806.12(e)(6)(i).

17. Condition (e)(3)

The Secretary found that in the
Indiana program conditionally approved
an July 26, 1982, the Indiana rules did
not require that the advertisement
published by the bond release applicant
contain notice of the public right of
participation, as required by 30 CFR
807.11(b}(7) (See Finding 18.12, 47 FR
32083). The Secretary now finds that
Indiana has amended its rules at 310
IAC 12-4-16 to contain this requirement
in @ manner no less effective than 30
CFR 807.11(b}(7).

18. Condition (f)(1)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1882, the Indiana rules
allowed an extension of the period for
abatement under a notice of violation
beyond ninety days under certain
circumstances not allowed under 30 CFR
B43.12 (See Finding 19.3, 47 FR 32084).
Indiana has amended its rules at 310
IAC 12-8-6(f) to limit an extension of
the period for abatement to those
circumstances allowed under the
Federal rules,

Indiana rule 310 IAC 12-6-6{1)(4)
states that the abatement period may be
extended beyond 90 days where climate
conditions preclude abatement within 90
days, or where, due to climate
conditions, abatement within 80 days
clearly:

(i) Would cause more environmental
harm than it would prevent; or

(ii) Requires action that would violate
safety standards established by statute
or regulation under the Mine Safety and
Health Act (MSHA). °
Taken literally, the Indiana rule could
be interpreted to tie the provisions to
meet MSHA requirements in paragraph
(4)(1i) to climate conditions. The
Secretary notes that the Federal rules at
30 CFR 843.12(){4) contained identical
language at the time Indiana drafted its
rule, but that the Federal rules have
since been clarified to separate the
requirements to meet MSHA standards
from climate conditions (See 47 FR
35638, August 16, 1682). The Secretary
has reviewed the Indiana rule in light of

the changes made 1o the Federal
counterpart and finds Indiana’s rule
acceptable with the understanding that
Indiana will interpret and apply its rule
80 as lo distinguish the requirement to
meet MSHA standards from climate
conditions in a manner no less effective
than 30 CFR 843.12(f) (4) and (5).

Accordingly, the Secretary now finds
that Indiana has amended its rules at
310 IAC 12-6-6(f) to limit an extension
of the period for abatement to those
circumstances allowed under the
Federal rules. Indiana rule 310 IAC&12-
6-6(f) is now no less effective than 30
CFR 843.12.

19. Condition {f)(2)

The Secretary found that in the
Indiana program conditionally approved
on July 28, 1882, the Indiana rules did
not require the issuance of a cessation
order where the operator fails to meet
an interim step in abatement, as
required by 30 CFR 843.12(d) (See
Finding 19.3, 47 FR 32084). The Secretary
now finds that Indiana has amended its
rules at 310 IAC 12-6-8(d) to meet this
requirement in a manner no less
effective than 80 CFR 843.12(d).

20. Condition {g)(2)

The Secretary found thet in the
Indiana program conditionally approved
on July 26, 1982, the Indiana rules did
not require that the Director of the
Indiana Department of Natural
Resources must use the information in
the data base and inventory system in
reaching decisions to designate lands
unsuitable, as required by 30 CFR 764.19,
and to provide for the right for any
person to intervene up to within three
days prior to the hearing, as required by
30 CFR 764.16(c) (See Finding 21.3, 47 FR
32085), The Secretary now finds that
Indiana has amended its rules at 310
IAC 12-2-7 and 12-2-9 to meet these
requirements in a manner no less
effective than 30 CFR 764.19 and
764.16(c).

21. Condition (i)

The Secretary found that in the
Indiana program conditionally approved
on July 26, 1982, the Indiana rules did
not require the State to provide for the
justification of positions exempted from
conflict of interest requirements in order
to meet the requirements of 30 CFR
705.11(d) (See Finding 23, 47 FR 32087).
The Secretary now finds that Indiana
has amended its rules at 310 IAC 12-7-
4(f) to meet this requirement in a
manner no less effective than 30 CFR
705.11{d).

B. Findings on Other Amendments

1. Indiana rule 310 IAC 12-3-1 has
been amended by Indiana to clarify the
requirements for continued operation
under interim permits within the
permanent regulatory program. The
Secretary finds Indiana rule 310 IAC 12~
3-1 to be no less effective than 30 CFR
771.11 and 771.13.

2. Indiana rules 310 IAC 12-3-21 and
12~-3-58 have been amended to allow
any person the right to inspect the
documents upon which a permit
applicant bases his or her right to mine.
The Secretary finds Indiana rules 310
IAC 12-3-21(b)(4} and 12-3-59(b)(4) to
be no less effective than 30 CFR 77815
and 782.15.

3. Indiana rule 310 IAC 12-3-81 has
been amended to reference the
performance standards for water quality
standards and effluent limitations
pertaining to underground mining. The
Secretary finds Indiana rule 310 IAC 12-
3-81 to be no less effective than 30 CFR
784.14.

4. Indiana rule 310 IAC 12-3-102(c)
has been amended to set forth the
permitting and performance standard
compliance requirements for in situ
processing activities. The Secretary
finds Indiana rule 310 IAC 12-3-102(c) to
be no less effective than 30 CFR
785.22(c).

5. Indiana rules 310 IAC 12-5-24 and
12-5-90 have been amended to require a
routine inspection of all dams and
embankments meeting the size or other
criteria of 30 CFR 77.216(a) by a
qualified registered professional

-engineer, or by someone under the
supervision of a qualified registered
professional engineer. The Secretary
finds Indiana rules 310 IAC 12-5-24(f)
and 12-5-90(f) to be no less effective
than 30 CFR 816.48(f) and 817.49(f).

C. Non-substantive Corrections to
Indiana’s Regulations

Indiana has revised certain parts of its
rules to make non-substantive, primarily
fypographical, changes. The Secretary
finds the corrections consistent with
SMCRA and 30 CFR Chapter VIL

IV. Public Comments

The response to public comments
received are set forth below.

1. The Bureau of Mines commented
that the phrase “to the extent possible"
should be removed from Indiana rules
310 IAC 12-5-51 {a) and (d) and 12-5-
115 (a) and (d). As used in the Indiana
rules, the phrase "to the extent possible”
applies to the requirement that the best
technology currently available be used
to minimize disturbances to fish and
wildlife. The Secretary will not require
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Indiana to delete the phrase because the
identical language is also used in the
Federal rules at 30 CFR 816.97 (a) and
(d) and 817.97 (&) and (d). Thus,
Indiana’s provisions are no less effective
than the Federal rules.

2. The Mine Safety and Health
Administration (MSHA) commented
that Indiana rule 310 IAC 12-5-18(f)
which sets forth hydrologic balance
requirements for diversions omits an
MSHA requirement that the regulatory
authority grant approval prior to
diverting water underground. The
Secretary notes that Indiana’s rule was
approved in the July 26, 1882,
conditional approval of the Indiana
program and has not been changed since
then. Indiana rule 310 IAC 12-5-18(f)
meets all of the requirements of 30 CFR
B16.43(g); accordingly, no further change
is required.

3. MGHA commented that Indiana rule
310 IAC 12-5-24(f) requires dams and
embankments to be inspected by a
qualified registered professiona
engineer, or someone under the
supervision of a qualified registered
professional engineer, whereas MSHA
requires the site to be inspected only by
“the qualified person”. Indiana rule 310
IAC 12-5-24(f) includes the language of
30 CFR 816.49(f) which requires such
sites to be inspected by a qualified
registered professional engineer, or by
someone under the supervision of a
qualified registered professional
engineer, Thus, Indiana rule 310 IAC 12-
5-24(f) is no less effective than 30 CFR
816.49(f); therefore, no further change is
required, A

4. MSHA commented that Indiana rule
310 IAC 12-5-24(i) requires all
modifications to design plans to be sent
to the Director, IDNR, whereas MSHA
also requires that such modifications be
approved prior to construction on these
sites, Indiana rule 310 IAC 12-5-24(i)
states, in part, that the Director, IDNR,
shall approve the plans before
modifications begin. The Indiana rule is
no less effective than 30 CFR 818.49(i);
therefore, no further change is required.

5. Several comments were received
which expressed support for the
approval of Indiana’s December 8, 1882,
program amendments. Additionally,
acknowledgements were received from
the following government agencies.

Department of the Interior

Bureau of Land Management, Bureau of
Mines, Bureau of Reclamation, Fish and
Wildlife Service, National Park Service

lkpamzienl of Agriculture
Science and Education, Soil Conservation
Service

Department of the Army

U.S. Army Corps of Engineers
Department of Labor

Mine Safety and Health Administration

Council on Environmental Quality

The disclosure of government agency
comments is made pursuant to Section
503(b)(1) of SMCRA and 30 CFR
732.17(h)(10)(i).

V. Secretary’s Decision

Accordingly, the Secretary, based on
the gbove findings, is approving the
Dec!mber 9, 1882, amendments to the
Indiana program and is removing
conditions (a)(1), (a)(2) in part, (a)(3)-(5),
(b)(1), (b)(3) in part, (b){4}-{6). (c), (d),
(e). (f), (8)(2) and (i).

The Secretary is modifying condition
{a)(2) to require Indiana to add to its
rules the design criteria for stream
channel diversions required by 30 CFR
816.44 and 817.44 for the reasons set
forth above in the finding for condition
(a)(2). The Secretary is giving Indiana
until July 1, 1983, to amend its rules to
meet this condition. Indiana has agreed
to make the necessary changes to its
rules by July 1, 1983. See IN-0316. This
deficiency is considered minor because
of the short period of time involved for
the State rule to be amended.

With respect to condition [b)(3), the
Secretary is extending, until July 1, 1983,
the deadline for Indiana to meet the
remaining part of the condition
concerning the requirements of 30 CFR
782.19. The Secretary has decided that
this deficlency remains minor because
the State's underground mining permit
application requires the identification of
all other necessary licenses and permits,
and because Indiana is proceeding to
correct the deficiency, Indiana has
agreed to make the necessary changes
to its rules by July 1, 1983. See IN-0318,

VL. Procedural Matters

Paperwork Reduction Act. This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

National Environmental Policy Act.
The Secretary had determined that
pursuant to Section 702(d) of SMCRA, 30
U.S.C. 1292(d), no Environmental Impact
i:lalamenl need by prepared on this

e ;
Executive Order 12291 and the
Regulatory Flexibility Act. On August
28, 1981, the Office of Management and
Budget (OMB) granted OSM an
exemption from Sections 3, 4, 7, and 8 of
Executive Order 12291 for actions
directly related to approval or
conditional approval of State regulatory

programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined thal this rule will not have a

cant economic effect on a

substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This rule does not
impose any new requirements; rather, it
ensures that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

List of Subjects in 30 CFR Part 814

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Accordingly, Part 914 of Title 30 is
amended as set forth herein.

Dated: February 28, 1983,
William P, Pendley, .

Acting Assistant Secretary for Energy and
Minerals.

PART 914—INDIANA

1. The authority citation for Part 814
is:

Authority: Pub. L. 95-87; Surface Mining
Control and Reclamation Act of 1977 (30
U.S.C. 1201 el s69.).

2. 30 CFR 914.10 is revised to read as
follows:

§914.10 State regulatory program
approval.

{a) The Indiana State program, as
submitted on March 3, 1980, as amended
and clarified on June 4, 1980, as
resubmitted on September 28, 1981, and
clarified on December 8, 1981, April 8,
1982, May 18-19, 1982, and May 26, 1982,
is conditionally approved, effective July
28, 1882. Beginning on that date, the
Indiana Department of Natural
Resources shall be deemed the
regulatory authority in Indiana for all
surface coal mining and reclamation
operations and all coal exploration
operations on non-Federal and non-
Indian lands, Only surface coal mining
and reclamation operations on non-
Federa!l and non-Indian lands shall be
subject to the provisions of the Indiana
permanent regulatory program.
Beginning on December 17, 1882, the
program includes program amendmentis
submitted on September 1, 1982,
Beginning on March 4, 1883, the program
includes program amendments
submitted on December 9, 1982.

{b) Copies of the approved program,
together with copies of the letter of the
Department of Natural Resources
agreeing to the conditions of 30 CFR
914.11, are available at:
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Office of Surface Mining, 1100 L Street,
NW., Room 5315, Washington, DC
20240

Office of Surface Mining, 46 East Ohio
Streel, Indianapolis, Indiana 46204

Indiana Department of Natural
Resources, 309 W. Washington Street,
Suite 202, Indianapolis, Indiana 46204
3. Section 914.11 is amended by

removing and reserving p

(2)(1), (a)(3) through (a)(5), (b)(l). fbl(Z)

(b){4) through (b)(6), (c)(1) and (c){2), -

(d)(1) and (d)(2). (e)(1) through (e)(3),

(0)(1) and (N(2), (8)(2), and (i). Also, the

introductory text of paragraphs (&) and

(b) and paragraphs (a)(2) and (b)(3) are

revised to read as follows:

§914.11 Conditions of State regulatory
program approval.

(2) Termination of the approval found
in § 914.10 will be initiated on July 1,
1983, unless Indiana submits to the
Secretary by that date, copies of
promulgated rules or otherwise amends

its program to:

[2) Required the design criteria for
stream channel diversions as required
by 30 CFR 816.44 and 817.44,

LA L B A

{b) Termination of the approval found
in § 914.10 will be initiated on July 1,
1983, unless Indiana submits to the
Secretary by that date, copies of
promulgated rules or otherwise amends
its program to:

[3) Require that each permit
application contain a list of all other
licenses and permits needed by the
applicant to conduct the proposed
surface or underground mining activities
including all the information required by
30 CFR 782.19,

[FR Doc. 83-5604 Filed 5-3-3% 846 am)]
BILLING CODE 4310-05-M

PANAMA CANAL COMMISSION
35 CFR Part 103

Panama Canal Transit Booking System

AGENCY: Panama Canal Commission.

ACTION: Final rule; revocation of interim
rule.

SUMMARY: This rule announces
permanent implementation of & transit
booking system which will be available
on a voluntary basis to all Canal
customers. The intent of the rule is to
provide improved service to users and to
increase Canal efficiency. The effect of
this action is to implement a system in

which a limited number of vessels may

be provided with more timely transit of

the Canal, upon payment of a special
charge. This document also revokes the
interim rule of January 21, 1982, as the
test of the transit booking system and
the comment period have been
completed,

EFFECTIVE DATE: April 4, 1983,

FOR FURTHER INFORMATION CONTACT:

Michael Rhode, Jr., Secretary, Panama
Canal Commission, Room 312,
Pennsylvania Building, 425 13th Street,
NW,, Washington, D.C. 20004,
Telephone {202) 724-0104;

Captain George T. Hull, Marine,
Director, Panama Canal Commission,
Telephone: (Republic of Panama) 52—
7817,

SUPPLEMENTARY INFORMATION: On

December 4, 1980, the Panama Canal

Commission published a notice of

proposed rulemaking in the Federal

Register (45 FR 80313) proposing to

amend its regulations concerning the

order of passage of vessels through the

Panama Canal, by establishing and

testing a new plan for scheduli

vessels. The plan involved sch:gullng

vessel transits based upon reservations

and advance notice of expected arrival
time. On January 30, 1861, the Canal

Commission published an interim rule in

the Federal Register (46 FR 9942) in

order to establish the terms under which
there was to be conducted a test of the
plan for scheduling vessels passing
through the Canal. During a 32-day
comment period, comments were
received from fourteen interested
parties. Those comments were
considered and discussed in the notice
announcing the interim rule.

On May 11, 1961, the Canal
Commission determined that the test of
the proposed transit booking system
should be suspended, as it had proven to
be unsuccessful in the manner in which
it was then implemented. On December
8, 1881, the Canal Commission published
a proposed rule in the Federal Register
(48 FR 60013) proposing a revised transit
booking system, taking into account the
agency's experience with the
reservation system that was tested
under the January 30, 1881, interim rule.
The proposed rule announced & test of
the revised system, to begin in January
1982, and solicited comments from
interested parties. On January 21, 1982,
the Canal Commission published in the
Federal Register (47 FR 2991) a
revocation of the expired interim rule of
January 30, 1981 and announced a new
interim rule, to be tested during a period
of 120 days. As a result of comments
received from interested parties during
the comment period (December 8, 1981,

through January 7, 1982), the new
interim rule announced further changes
in the proposed system.

The test of the transit booking system,
which began on January 25, 1982, was
interrupted on Februar‘y 2 because of
traffic congestion ated to booking.
The test resumed March 15 and was
continued to its successful completion
on July 7, 1882, In conducting the test,
both objective test data and subjective
comments {obtained by means of a
questionnaire sent to Canal users) were
collected. Following an evaluation and
consideration of the data and comments
obtained during the test of the new
system, the Commission Administrator,
on December 27, 1982, recommended
that the agency's nine-member Board
consider favorably the adoption of the
transit booking system on a permanent
basis. At its quarterly meeting in
January 1983, the Board unanimously
approved putting into effect the new
system on or about April 1, 1983,

The purpose of this rule is to
implement, on a permanent basis a
revised system concerning the
scheduling of vessels passing through
the Panama Canal, This document also
revokes the January 21, 1981 interim rule
concerning the test of the booking
system, The former practice was 1o use
the time of arrival of a vessel at either
terminus of the Canal as consideration
for fixing the order in which the vessel
would be placed in the daily transit
schedule, Deviations from that sequence
were due generally to considerations of
safety, the capacity of the locks and
channel, and the availability of
equipment and personnel. There has
been also a longstanding rule that
preference be given to passenger vessels
and to the warships of all nations. In
addition, pursuant to the 1977 Treaty
Concerning the Permanent Neutrality
and Operation of the Panama Canal, the
warships of the United States and the
Republic of Panama may be given even
more expeditious handling than other
warships.

The Panama Canal Transit Booking
System modifies the practice of
scheduling vessel transit by time of
arrival and enables vessels to obtain a
timely transit with the payment of a fee.
The system allows for a limited number
of openings to be available for booking
each day and, in addition, imposes a
cancellation charge thal becomes
progressively higher as the reservation
date draws nearer, and a fee forfeiture
penalty for booked vessels that do not
transit as scheduled. Under the booking
system, there are two periods during
which reservations can be made for any
given day. The preference for passenger
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vessels and warships has not been
altered.

The scheduling of vessel transits
based upon reservations should result in
a traffic pattern in which there is less
variation from day to day in the number
of arrivals. Such uniformity can increase
Canal efficiency by making possible a
more nearly continuous flow of vessel
traffic. The change in the scheduling
system should reduce the waiting time
for vessels al the Canal. For those using
the booking system, it should obviate
the need for steaming at higher speed
merely to obtain a rise to a higher
position in the transit schedule. Fuel
consumption should be reduced in such
cases,

During a course of the second lest,
and until 30 days following its
conclusion, comments were once again
solicited from interested parties. In
addition, a questionnaire [submitied to
the Office of Management and Budget
(see 47 FR 26264) and approved for
information collection under the
Paperwork Reduction Act of 1880] was
sent to those operators whose vessels
transit the Canal. A total of 108
questionnaires were returned and the
comments contained therein, along with
the other written comments received
from interested parties, were analyzed
and given careful consideration by the
Commission.

The subject of the amount of the
booking fee generated the most
comments. As a result of earlier
comments, in January 1982, the fee had
been reduced from $0.35 to $0.26 per
Panama Canal gross ton. The weighted
average of all respondents to the recent
questionnaire suggested reducing the fee
an additional $0.00 to $0.17 per Panama
Canal gross ton. While the Commisson
acknowledges the views of respondents,
it considers it necessary to retain a
booking fee that will provide a degree of
control over the system and prevent
over subscription. Furthermore, a
sizeable reduction in the fee is likely to
avert the system'’s utility to those Canal
users for whom the system was
designed (operators with the greatest
need for timely transit), and it could
prove unpopular with non-users who
either want no booking system or prefer
that the fee be high for those who use it.
The fee of $0.23 per Panama Canal gross
ton was sele since it addresses the
needs of Canal users, is representative
of the threshold at which the users
recognize the utility of the system, and
assures sufficient control over the
system. Accordingly, this rule fixes the
amount of the fee for use of the system
at that figure.

Some comments ted that the
system discriminates by nationality,

type of vessel, and geographic location
(short-haulers versus long-haulers). The
test system was structured to include
participation by everyone. Results show
an even distribution of usage by
nationality, type of vessel, and
geographic location of last port of call.
During the 4-month test, vessels of 40
nations utilized the system. Data by type
of vessel indicates no evidence of
discrimination; differences in utilization
are attributable to chance occurrence.
The system also provides more than half
(56 percent) of the bookings during the
second period in order to preclude
potential problems for short-haulers.
Test data show that a high percentage of
bookings were made by vessels sailing
from a port approximately one day
away from the Panama Canal. In
summary, the key elements required to
book a vessel are efficient operations
and advance planning on the part of
Canal users, and there is no apparent
discrimination by location, nationality,
or vessel type.

The booking system rules contain a
general provision that the Commission
may suspend or discontinue the system,
in whole or in part, if necessary for the
safe or efficient operation of the Canal.
The Marine Director’s notice to shipping
concerning specific details of the system
provides that the Commission may
suspend acceptance of booking
whenever the backlog of waiting ships
exceeds ninety vessels. Comments
received were almost evenly divided
between those who preferred no
suspension of the system at ninety
vessels and those that agreed with that
determination. The rule, however, was
incorporated into the system as a
safeguard against unforeseen
circumstances.

Many comments were made
concerning the number of bookings and
their allocation between large and small
vessels. The comments indicated overall
satisfaction with the allocation
proposed. There is also ample reason for
limiting the number of daily booking
openings to a maximum of 16 because it
helps maintain, within an acceptable
range, the differences in Canal water
time between participants and
nonparticipants in the system.

Other comments from interested
parties showed substantial ent
with the $1,500 minimum booking fee
and with the length and number of the
time periods during which a vessel could
be booked for transit. Additional
comments concerning the midnight
arrival requirement and the substitution
of one booked vessel for another were
previously addressed in the interim rule
for January 21, 1982 (47 FR 2991),

Favorable comments submitted during
and subsequent to the test indicate that
the system enhanced customer
satisfaction by helping those operators
who need expeditious fransit the most,
without causing undue delay on others,
Advantages commonly cited by
operators were the ability to maintain
reliable schedules, to reduce the
investment in the fleet, to minimize fuel
consumption, and to compete favorably
with landbridges and other alternatives
which have grown in importance over
the last few years.

The Commission has determined
previously that this is not a major rule
as defined under Section 1(b) of
Executive Order 12291, dated February
17, 1981. Furthermore, the Regulatory
Flexibility Act is inapplicable since this
rule concerns a Commission service and
the rates to be charged for such service
(5 U.S.C. 801(2)).

The information collection
requirement contained in this rule (i.e.,
the form which is required to be
completed to request a booking under
§ 103.8(c), or to request a cancellation
under § 103.8(g)) has been reviewed by
the Office of Management and Budget
under the provisions of the Paperwork
Reduction Act of 1880 (Pub. L. 96-511)
and has been assigned OMB Control
Number 3207-0001.

List of Subjects in 35 CFR Part 103

Panama Canal, Vessels, Order of
transit, Advance reservations, Booking
system.

Accordingly, for the reasons set forth
above, the interim rule of January 21,
1082 (47 FR 2091) concerning the order of
passage of vessels through the Panama
Canal is revoked and Part 103 of Title
35, Code of Federal Regulations, is
amended as follows:

PART 103—GENERAL PROVISIONS
GOVERNING VESSELS

1. The authority citation for Part 103 is
revised to read as follows:

Authority: Section 1801 of Public Law 86~
70, 93 Stat, 492; E.O. 12173, 44 FR 60271; E.O.
12215, 45 FR 36043.

2. Section 103.8 is revised to read as
follows:

§ 103.8 Preference in the transit schedule;
order of transiting vessels.

(a) General. Except as provided in
§ 103.9 of this part, and subject to the
limitations imposed by Article III of the
1901 Treaty to Facilitate the
Construction of a Ship Canal, entered
into by the United States and Great
Britain, and by Articles I and VI of the
1977 Treaty Concerning the Permanent
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Neutrality and Operation of the Panama
Canal, between the United States and
the Republic of Panama, vessels arriving
for transit of the Canal will be placed in
the transit schedule in accordance with
the rules in this section.

(b) Definitions. As used in this
section:

(1) “Booked for transit" means that a
vessel has been assigned a date on
which it will be moved through the
Panama Canal.

(2) "Regular transit" means the
movement through the Canal of a vessel
that has not been booked for transit.

(¢) Transit bookings. There will be
two periods during which bookings may
be made for & given date. In the first
period, a limited number of bookings
(not to exceed seven) will be available
between 21 days and 4 days prior to the
date of intended transit. In the second
period, an additional number of
bookings (not to exceed nine), plus any
first-period bookings not taken or any
bookings which have been canceled,
will be available on the third and
second days prior to the date of transit.
The Canal authorities may cease
accepting requests for bookings during
times of traffic congestion &t the
Canal. If there is a loss in Canal
capacity, the number of bookings
available may be reduced. The specific
order of transit will be determined by
the Canal authorities. Except as
provided herein, a vessel may not
transit prior to the date for which it has
been booked, unless the Canal
authorities determine that an early
transit would promote efficiency of the
Canal and would not result in delay for
any regular transits. In the event that a
vessel transits prior to the date for
which it is booked, the fee will be
retained by the Commission.
Substitution of booked transits will be
permitted under conditions specified by
the Canal authorities.

(d) Preference. If, on any day during
the first period. or on either day of the
second period, requests exceed the
number of bookings remaining available,
preference for the remaining
will be given in the following order:

(1) First, vessels carrying primarily
perishable cargoes, in the order of
freq:ancy of transit during a specified

peri
(2) Second, all other vessels in the
order of frequency of transit during a
period;
(8) If, under the procedure in the

preceding two paragraphs, two or more
vessels are found to have an equal

number of transits, then preference will
be given to the vessel having transited
most recently.

(e) Fees, The fee for booking shall be
$0.23 per Panama Canal Gross Ton. The
minimum fee for any vessel is $1,500.

(f) Penalties, (1) When a vessel that is
subject to transit restrictions (e.g., clear-
cut; clear-cut daylight), has been booked
for transit and does not arrive at a
terminus of the Canal by midnight (2400
hours) of the day prior to the intended
transit, the booking fee will be forfeited.
Similarly, the fee will be forfeited if a
booked vessel, that is not subject to
such transit restrictions, does not arrive
prior to noon (1200 hours) of the day of
intended transit. In either case, upon
arrival, the vessel will be placed in the

ular transit schedule, forfeiture

not occur if late arrival is due to

force majeure or delay for humanitarian
purposes. The booking fee will also be
forfeited if the vessel arrives on time but
cannot or, at the operator’s election,
does not, transit as scheduled when the
agency is ready to proceed. In these
latter cases, the Canal authorities shall
have discretion to waive the forfeiture
where it is established that the delay
was due to external causes that the
vessel operator could not reasonably
have anticipated.

(2) Failure to provide complete and
accurate information on the request
form may result in rejection of the
booking and forfeiture of the fee.

(3) If the vessel does not begin its
transit on the day for which it has been
booked due to a decision by the Canal
authorities, its operator thereafter, at
any time prior to the day that the vessel
has subsequently been scheduled to
make a delayed transit, may elect to
receive a refund of the fee, in which
case the vessel will be listed on the
regular transit schedule. In the
alternative, the operator may elect to
have the Commission retain the fee, in
which case the vessel will be transited
on a preferred basis.

(4) When a vessel booked for transit is
delayed by a decision of the Canal
authorities, and that delay could result
in the vessel's failure to arrive on time
for & subsequent transit which was
booked before the delay was
encountered, the vessel's agent may,
within 24 hours of completion of the
delayed transit, request:

(i) Change of the second booking to
another date (if bookings are available
on the requested date); or

(ii) Cancellation of the second

without charge, and inclusion
in the regular schedule.

(5) A vessel will be deemed to have
transited the Canal on the day for which
it has been booked if it arrives at the
first set of locks prior to 2400 hours that
day and its in-transit time (ITT) is 18
hours or less. In-transit time begins
when the vessel enters the first set of
locks at either terminus of the Canal,
and ends when the vessel departs the
last set of locks at the opposite
terminus. The booking fee will be
refunded whenever ITT, through no fault
of the vessel, exceeds 18 hours.

(8) Cancellation, A transit that is
booked may be canceled if notice of
cancellation is received by the Canal
authorities at least two days prior to the
day of intended transit. A charge will be
assessed for such cancellations,
however, in accordance with the
following schedule:

Cancollasion charge (the

Date of canceliation groater of)

Over 15 days prior 10 fransit_| 20 percert of booking fes or
$500.

15 10 11 days prior 10 raneit .| 40 percent of booking fee or
$750.

10 1o 7 days pror 10 traneit | 80 percont of booking fee or
$1,000

610 2 days prior 10 transit .| 80 percent of Booking foe o
$1,250,

Cancellation of bookings later than
two days prior to the date of intended
transit will be subject to the forfeiture
rule stated in paragraph (f)(1) of this
section.

(h) Regular transits. Vessels which
are not booked for transit will be
dispatched through the Canal in the
order determined by the Canal
authorities, Priority of arrival at a
terminal port does not give a vessel the
right to pass through the Canal ahead of
another that may arrive later; however,
the time of arrival will be a
consideration in fixing the order of
passage. Generally, regular transits will
equal or exceed one-half of the total
number of vessels moved through the
Canal on any given day.

(i) Suspension. The Canal authorities
may suspend or discontinue, in whole or
in part, the transit booking system
established by this section if they
determine that its continuation may
adversely affect the safe or efficient
operation of the Canal.

Dated: March 1, 1983,
Michael Rhode, Jr.,
Secretary.

[PR Doc. 83-5881 Piled 3-3-8% 8:45 am)
BILLING CODE 3640-01-M
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ENVIRONMENTAL PROTECTION Consent Orders for the Hydra-Matic Because EPA considers today's action
AGENCY Division, GM Corporation (No. 03-1982), noncontroversial and routine, we are
and the Diamond Crystal Salt Company  approving it today without prior
40 CFR Part 52 (No. 13-1882) as revisions to the proposal. The action will become
(A-5-FRL 2303-4) Michigan SIP. These Consent Orders effective on May 3, 1983. However, if we
;/:lre issued to l::octlx:ply with gclhis;n- reeiive notice by 30 days from ‘ihe date
Approval Promulgation e 336.331 which requires Boiler No.5  of this notice that someone wishes to
lmpl.m.n::on Plans; Uiehl::n of each plant to meet a particulate submit critical comments, then EPA will
emission limit of 0.30 pound by publish: (1) A notice that withdraws the
AGENCY: Environmental Protection December 31, 1982. action, and (2) a notice that begins a
Agency. The Hydra-Matic Division, GM new rulemaking by proposing the action
ACTION: Final rulemaking. Corporation, is located in Ypsilanti and establishing a comment period.

SUMMARY: EPA announces final
rulemaking on revisions to the Michigan
State Implementation Plan (SIP). These
revisions approve Consent Orders No.
03-1982 and 13-1982 for the General
Motors (GM) Corporation, Hydra-Matic
Division, and the Diamond Crystal Salt
Company, respectively. These Consent
Orders consist of detailed compliance
schedules containing increments of
progress dates for reducing particulate
emissions which will help provide for
attainment of the total suspended
particulate [TSP) national ambient air
quality standards (NAAQS) by
December 31, 1882.

EFFECTIVE DATE: This action will be

effective May 3, 1983, unless notice is

received within 30 days that someone
wishes to submit adverse or critical
comments.

ADDRESSES: Copies of these revisions to

the Michigan SIP are available for

inspection at: The Office of the Federal

Register, 1100 L Street, NW., Room 8401,

Washington, D.C. 20408
Copies of the SIP revisions and other

materials relating to this rulemaking are

available for inspection at the following
addresses:

Air Programs Branch, Region V, U.S.
Environmental Protection Agency, 230
South Dearborn Street, Chicago,
Illinois 80604. .

Michigan Department of Natural
Resources, Air Quality Division, State
Secondary Government Complex,
General Office Building, 7150 Harris
Drive, Lansing, Michigan 48910.
Written comments should be sent to:

Gary Gulezian, Chief, Regulatory

Analysis Section, Air Programs Branch,

Region V, U.S. Environmental Protection

Agency, 230 South Dearborn Street,

Chicago, Illinois 60604,

FOR FURTHER INFORMATION CONTACT:

Toni Lesser, Regulatory Analysis

Section, Air Programs Branch, Region V,

U.S. Environmental Protection Agency,

230 South Dearborn Street, Chicago,

Hllinois 60604, (312) 886-6037.

SUPPLEMENTARY INFORMATION: On

September 8, 1982 and September 21,

1982, the Michigan Department of

Natural Resources (MDNR) submitted

Township, Washtenaw County, which is
designated attainment for the NAAQS
for TSP. Consent Order No. 03-1982,
submitted to EPA on September 8, 1982,
requires the installation of air pollution
control devices to be used to control the
particulate emissions from the
company'’s Boiler No. 5. The device
should meet a limit of no more than 0.30
pound of particulate matter per 1,000
pounds of exhaust gases corrected to 50
percent excess air. The Consent Order
provides a compliance schedule
containing increments of progress dates
and a final compliance date of
November 1, 1982. At this time, Boiler
No. 5 is believed to be meeting the 0.30
pound mass limit,

The Diamond Crystal Salt Company is
located in the City of St. Clair, County of
St. Clair, which is designated attainment
for TSP except for a portion of Port
Huron which is designated
nonattainment for the secondary
NAAQS for TSP, Consent Order No. 13-
1882, submitted to EPA on Segt:mber 21,
1982, stipulates that a device
installed to control particulate emissions
from the company’s Boiler No. 5. The
device should meet a limit of no more
than 0.30 pound of particulate matter per
1,000 pounds of exhaust gases corrected
to 50 percent excess air. The Consent
Order provides a compliance schedule
containing increments of progress dates
and a final compliance date of
December 18, 1982. To reduce
particulate emissions from Boiler No. 5,
the company has upgraded its existing
multiclone by installing a sidestream
separator with a baghouse. The
baghouse is designed to cut emissions
down from about 0.60 pound to under
0.30 pound mass limit. At this time
Boiler No. 5 is believed to be meeting
the 0.30 pound mass limit.

EPA has reviewed Consent Order No.
03-1982 for the Hydra-Matic Division,
GM Corporation, and Consent Order No.
13-1882 for the Diamond Crystal Salt
Company, and believes that each source
has complied with the provisions of its
Consent Order.

These Consent Orders will cantribute to
the maintenance of air quality in
Washtenaw County and St. Clair
County.

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291. !

Under 5 U.S.C. 605(b), I certify that
SIP approvals do not have a significant
economic impact on a substantial
number of small entities.

Under section 307(b){1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by 60 days from today. This
action may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxides, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Note~Incorporation by reference of the
State Implementation Plan for the State of
Indiana was approved by the Director of the
Federal Register on July 1, 1882

This notice is issued under authority of
Sections 110 of the Clean Air Act, as
amended (42 U.S.C, 7410}

Dated: February 25, 1863,

Anne M. Burford,
Administrator,

Part 52 of Chapter I, Title 40 Code of
Federzl Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Subpart X—Michigan

Section 52.1170 is amended by adding
paragraphs (c)(63) and (c)({64) as follows:

§52.1170 Identification of plan.

(c) 2.4 ¢

(63) On September 8, 1982, the State of
Michigan submitted as a SIP revision
Consent Order No, 03-1882, between the
Hydra-Matic Division, General Motors
Corporation and the Michigan Air
Pollution Control Commission. The
Consent Order establishes a compliance
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schedule containing increments of
progress dates and a final date of
November 1, 1882 for Boiler No. 5 to
comply with Michigan's R336.331.

(64) On September 21, 1982, the State
of Michigan submitted as a SIP revision
Consent Order No. 13-1982, between the
Diamond Crystal Salt and the Michigan
Air Pollution Control Commission, the
Consent Order establishes a compliance
schedule containing increments of
progress dates and a final date of
December 18, 1982 for Boiler No, 5 to
comply with Michigan's R336.331.

[FR Dot 535580 Pllod 3-3-8% 245 am)
BILLING CODE 8860-50-M

40 CFR Part 52

[A-3 FRL 2285-5)

Approval of Revision to Virginia State
Implementation Plan

AGENCY: Environmental Protection

Agency.
ACTION: Final rule.

SUMMARY: EPA is approving a revision
to the Virginia State Implementation
Plan which incorporates an alternate
control program (bubble) for J. W.
Fergusson and Sons, Inc. The alternate
control p will result in
substantially reduced volatile organic
compound (VOC) emissions from J. W.
Fergusson's Castlewood Road Printing
Plant located in Richmond, Virginia.
EPA approves this revision since it
meets the requirements of section
110{a}(2) of the Clean Air Act and of 40
CFR Part 51.

EFFECTIVE DATE: This action will be
effective on May 3, 1983 unless notice is
received within 30 days that someone
wishes to submit adverse or critical
comments.

ADDRESSES: Written comments should
be addressed to Mr. James E. Sydnor of
EPA Region III's Air ams and
Energy Branch (address below). Copies
of the SIP revision and accom i
support documents are avaﬂagr; gor
public inspection during normal
business hours at the following
locations:

U.S, Environmental Protection Agency,
Region III, Air ams and Energy ,
Branch, Curtis Building, Sixth and
Walnut Streets, Philadelphia, PA
19106, ATTN: Mr, Raymond D.
Chalmers

The Office of the Pederal Register, 1100
L Street, NW., Rm. 8401, Washington,
D.C. 20400

Virginia State Air Pollution Control
Bouialrd. Ro;ﬂ::h 801, l;l.imh Street Office
Building, mond, Virginia 23219,
ATTN: Mr. John M. Daniel, Jr.

Public Information Reference Unit, EPA
Library, Room 2822, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, D.C.
20480

FOR FURTHER INFORMATION CONTACT:

Mr. Raymond D. Chalmers at the Region

IIL address stated above or call 215/597~

8309.

SUPPLEMENTARY INFORMATION: The

Commonwealth of Virginia requested,

on August 19, 1982, that EPA approve a

revision to the Virginia State

Implementation Plan (SIP) pertaining to

J. W. Fe & Son's rotogravure

printing plant in Richmond, Virginia.

The revision incorporates into the SIP

an alternative emission control program

(bubble) which Virginia and J. W.

Fergusson have agreed upon. Under the

alternate control program J. W.

Fergusson agrees to maintain its plant’s

total volatile organic compound (VOC)

emissions at a level substantially below
that permitted by the State's SIP.

J. W. Fergusson's Castlewood Road
Printing Plant presently has five
installed The Virginia SIP sets
the allowable emissions for these five
presses at 463 tons of VOC per year. The
Company, in the alternate control
program, agrees to maintain VOC
emissions from the five presses at or
below 187 tons per year. The Company
will accomplish this by controlling
emissions from its plant’s four largest
presses to 157 tons per year or less using
a vapor recovery system. Virginia agrees
to allow the Company to operate the
fifth press with the only limitation on its
emissions being that it cannot operate
more than 8 hours per day. This press
will emit no more than 30 tons per year
under this limitation.

EPA believes this SIP revision will
result in substantial environmental
benefit. EPA has reviewed the revision
and has determined that it meets the
requirements of section 110{a)(2) of the
Clean Air Act and of 40 CFR Part §1. In
addition, EPA has determined that the
alternative emission reduction plan was
developed in accordance with EPA's
Emissions Trading Statement Policy of
April 7, 1882 (47 FR 15076). Accordingly,
EPA approves the revision. EPA is
revising 40 CFR 52.2420 as indicated
below to incorporate this revision into
the Virginia SIP. The public is advised
that this action will be effective 60 days
from the publication date of this notice.
However, if EPA receives notice within
30 days that someone wishes to submit
adverse or crilical comments, EPA will
withdraw this action and will publish
subsequent notices before the effective
date. One notice will withdraw the final
action and another will begin a new

rulemaking by announcing a proposal of
the action and establishing a comment
period.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291, Under section 307(b)(1) of
the Clean Air Act, petitions for judicial
review of this action must be filed in the
United States Court of Appeals for the
appropriate circuit by 60 days from
today. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)). Under 5 U.S.C. 805(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 40 FR
8709.)

List of Subjects of 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

Authority: 42 U.S.C. 7401-7642.

Dated: February 18, 1983,

Anne B, Gorsuch,
Administrator.

Note.~Incorporation by reference of the

State Implementation Plan for the State of

Virginia was approved by the Director of the
Federal Register on July 1, 1962,

PART 52— AMENDED]

Part 52 of Title 40, Code of Federal
Regulations, is amended by adding
paragraph (c){(72) to § 52.2420 as follows:

Subpart VV—Virginia
§52.2420 Identification of plan.

[c’ L

(72) An alternate control program for
]. W. Fergusson Co.'s Castlewood Road
Printing Plant in Richmond, VA
submitied to EPA on August 19, 16882,
[FR Doc. 58536 Filod 3-3-8% 248 am)
BILLING CODE 6860-50-M

40 CFR Part 52
[Docket No. 5; A-2-FRL 2308-5]

-

Revision to Virgin Islands
Implementation Plan

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: This notice announces
approval by the Environmental
Protection Agency (EPA) of a request
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from the Virgin Islands to revise its weight, at certain of their fuel burning This action is being made immediately

implementation plan. This action has the
effect of allowing Martin Marietta
Alumina (MMA) and Hess Oil Virgin
Islands Corporation (HOVIC), located
on the Island of Saint Croix, to continue
using fuel oil with a8 maximum sulfur
content of 1.5 percent, by weight. The
current sulfur content limitation
contained in the Virgin Island’s
regulations is 0.50 percent, by weight.
However, MMA and HOVIC have been
permitted to burn 1.5 percent sulfur
content fuel oil under a variance which
has been in effect since May 1980,
Under the provisions of the Virgin
Islands’ submittal, the use of the higher
sulfur content fuel oil will be permitted
to continue for up to one year from the
date of today's notice. Receipt of this
implementation plan revision request
from the Virgin Islands was announced
in the Federal Register on November 22,
1982 at 47 FR 52472, where its provisions
are fully described.
EFFECTIVE DATE: March 4, 1083,
ADDRESSES: Copies of the Virgin Islands
submittal are available for inspection
during normal business hours at the
following locations:
Environmental Protection Agency, Air
Programs Branch, Room 1005, Region
11 Office, 26 Federal Plaza, New York,
New York 10278
Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, SW.,, Washington, D.C.

20460
Office of the Federal Register, 1101 L.
Street, NW,, Room 8401, Washington,
D.C. 20408
Government of the Virgin Islands of the
United States, Department of
Conservation and Cultural Affairs,
Office of the Commissioner, Charlotte
Amalie, St. Thomas, Virginia Islands
0081
FOR FURTHER INFORMATION CONTACT:
William S. Baker, Chief, Air Programs
Branch, Environmental Protection
Acency, Region II Office, 26 Federal
Plaza, New York, New York 10278 (212)
264-2517,
SUPPLEMENTARY INFORMATION: On
Septemer 13, 1982 the Commissioner of
the Virgin Islands Department of
Conservation and Cultural Affairs
submitted to the Environmental
Protection Agency (EPA) a request to
revise its implementation plan for
attaining and maintaining national
ambient air quality standards, The
proposed revision dealt with an
administrative order which would allow
Martin Marietta Alumina (MMA) and
Hess Oil Virgin Islands Corporation
(HOVIC) to continue using fuel oil with
a sulfur content of 1.6 percent, by

SOUTCes.

Both MMA and HOVIC are located in
the Southern Industrial Complex on the
Island of Saint Croix, Sources in this
location currently are required by
regulation to burn fuel oil with a
maximum sulfur content of 0.50 percent,
by weight. However, the regulation
provides for a variance to this limit if
the applicant can demonstrate that the
use of a higher sulfur content fuel oil
will not interfere with attainment and
maintenance of national ambient air
quality standards. Based on an
application made in February 1980 and
approved by EPA on May 2, 1980 (45 FR
29293), and a second application in April
of 1981 which was approved by EPA on
September 3, 1981 (48 FR 44188) MMA
and HOVIC have been permitted to burn
1.5 percent sulfur content fuel. The
proposed revision will continue this
variance and remain in effect for up to
one year from March 4, 1983.

A notice of proposed rulemaking on
this action was published in the Federal
Register on November 22, 1982 (47 FR
52472). The reader is referred to this
November 22 notice for a detailed
description of the Virgin Islands revision
request. In its November 22 notice EPA
advised the public that comments would
be accepted as to whether the proposed
revision to the Virgin Islands
implementation plan should be
approved or disapproved. During the
comment period, which ended on
December 22, 1982, EPA received no
comments.

In an effort to expedite the processing
of this SIP revision EPA used a review
procedure known as “parallel
processing.”" Under this procedure EPA
proposed its action essentially at the
same time as the action was proposed
by the Virgin Islands. As described in
EPA’s notice of proposed rulemaking,
approval of this request was contingent
upon the Virgin Islands finally adopting
its proposal in a substantially
unchanged form. On January 12, 1983 the
Virgin Islands submitted to EPA for final
approval its “administrative order”
affecting MMA and HOVIC in & form
identical to that originally submitted to
EPA on September 13, 1982,

Based on EPA review of the Virgin
Islands submittal, EPA has concluded
that no violations of national ambient
air quality standards or any applicable
Prevention of Significant Deterloration
increment will occur as a result of the
use of higher sulfur content oil at MMA
and HOVIC. Therefore, the revision
meets the requirements of section 110 of
the Clean Air Act, including section
110(a)(2)(E), and is approved.

effective because it imposes no hardship
on the affected sources, and no purpose
would be served by delaying its
effective date.

Under section 307(b}(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within sixty days of today, Under
section 307(b)(2) of the Clean Air Act,
the requirements which are the subject
of today's notice may not challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

Pursuant to the provsion of 5 U.S.C.
605(b) the Administrator has certified
that SIP approvals under section 110 of
the Clean Air Act will not have a
significant economic impact on a
substantial number of small entities (46
FR 8709, January 27, 1981) the attached
rule constitutes a SIP approval under
section 110 within the terms of the
January 27 certification. This action only
approves an action by the Virgin Islands
Government. It imposes no new
requirements. In addition, this action
applies to only two sources.

The Office of Management and Budget
(OMB) has exempted this regulation
from the OMB requirements of
Executive Order 12291,

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.

(Secs. 110 and 301, Clean Air Act, as

amended (42 U.8.C. 7410 and 7601))
Dated: February 25, 1983,

Anne M. Burford,

Administrator, Environmental Protection

Agency.

Note~Incorporation by reference of the
Implementation Plan for the Vi Islands

was approved by the Director of the Federal
Register on July 1, 1962

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

Title 40, Chapter I, Subchapter C, Part
52, Code of Federal Regulations is
amended as follows:

Subpart CCC—Virgin Isiands

Section 52.2770 is amended by adding
new paragraph (c){13) as follows:

§52.2770 identification of plan.

(c)...
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(13) Revision submitted on January 12, Agency, 230 South Dearborn Street, Secondary Nonattainment—
1983 by the Commissioner of the Chicago, Illinois 60604. Remainder of the County.
Department of Conservation and FOR FURTHER INFORMATION CONTACT: On November 4, 1982, the Ohio EPA
Cultural Affairs of the Government of Debra Marcantonio, Air Programs requested that EPA revise the TSP

the Virgin Islands of the United States
which grants an “administrative order™
under Title 12 V.1.C. section 211 and
Title 12 V.LR.&R. sections 204-26(d).
This “administrative order” relaxes,
until one year from the date of EPA
approval, the sulfur-in-fuel-oil limitation
to 1.5 percent, by weight, applicable to
Martin Marietta Alumina and the Hess
Oil Virgin Islands Corporation, both
located in the Southern Industrial
Complex on the Island of Saint Croix.
TR Doc. 53-5587 Filed 3-3-83; 845 um)

SILLING CODE 6560-50-M

40 CFR Part 81
[A-5-FRL 2308-4]

Designations of Areas for Air Quality
Planning Process; Attainment Status

Designations; Ohlo

AGENCY: Environmental Protection
Agency (EPA).

AcCTION: Final rulemaking.

sUMMARY: This rulemaking revises the
Total Suspended Particulate (TSP)
designation for portions of Hamilton
County from nonattainment to
attainment of National Ambient Air
Quality Standards (NAAQS). This
revigion is based on a request from the
State of Ohio to redesignate this area
and on the supporting data the State
submitted. Under the Clean Air Act,
designations can be changed if sufficient
data sre available to warrant a change.
EFFECTIVE DATE: This action will be
effective May 3, 1983, unless notice is
received within 30 days that someone
wishes to submit adverse or critical
comments.
ADDRESSES: Copies of the redesignation
request, technical support documents
and the supporting air quality data are
available at the following addresses:
Environmental Protection Agency, Air
Programs Branch, Region V, 230 South
Dearborn Street, Chicago, lllinois

60604
Environmental Protection Agency,

Public Information Reference Unit, 401

M Street, SW,, Washington, D.C.

20480
Ohio Environmental Protection Agency.

Office of Air Pollution Control, 361

East Broad Street, Columbus, Ohio

43216.

Written comments should be sent to:
Gary Gulezian, Chief, Regulatory
Analysis Section, Air Programs Branch,
Region V, Environmental Protection

Branch, Region V, Environmental
Protection Agency, 230 South Dearborn
Street, Chicago, Illinois 60604 (312) 886-
6088.

SUPPLEMENTARY INFORMATION: Under
Section 107(d) of the Act, the
Administrator of EPA has promulgated
the NAAQS attainment status for each
area of every Stale. See 43 FR 8962
(March 3, 1978) and 43 FR 45993
(October 5, 1978). These area
designations may be revised whenever
available data warrant a change,

According to EPA's policy, Section 107 -

designation es for TSP should
utilize all available data, including both
modeling and monitoring data. The
monitoring data must show:

(1) Eight consecutive quarters of
recent, representative ambient air
quality data with no violations of the
appropriate NAAQS, or

{2) Four consecutive quarters of the
most recent, representative ambient air
mxalﬂy data with both (a) no violation of

e appropriate NAAQS and (b) an air
quality improvement that results from
legally enforceable emission reductions.

When modeling information is
available it should be used to
demonstrate the representativeness of
the monitoring data, as well as support
the revised designation, The primary
TSP NAAQS is violated when, in a year,
either: (1) The geometric mean value of
TSP concentration exceeds 75
micrograms per cubic meter of air (75
pg/m ? (the annual primary standard), or
(2) the second-high 24-hour
concentration of TSP exceeds 260 ug/m’

the 24-hour primary standard). The 24-

our secondary TSP NAAQS is violated
when, in a year, the second-high 24-hour
co}ncentration of TSP exceeds 150 ug/
m’.
On March 3, 1978 (43 FR 8962), EPA
designated Hamilton County as follows
for TSP;

Primary Nonattainment—Area
bounded on the east by 1-71, on the
south by the Ohio River, on the west by
the Cincinnati city limits, and on the
north by the north/west boundaries of
the Cities of Cincinnati, Lockland,
Un:oln Heights, Evandale, and Blue
Ash.
Attainment—Area #1: Area located
both south and east of US 50, and north
and east of SR 125,

Area #2: Cities of Forest Park,
Greenhills, Mt. Healthy, N. College Hill,
Wyoming, Woodlawn Glendale,
Springdale, Sharonville, and Loveland;
and the Townships of Colerain,
Springfield, Sycamore, and Symmes.

designation of Hamilton County as
follows:

Primary Nonattainment—~Area
bounded on the east by US 42, on the
south by the Ohio River, on the west by
Anderson Ferry Road north to US 52, US
52 east to North Bend Road, and on the
north by North Bend Read east to SR
747, SR 747 north to SR 1286, and SR 128
east lo US 42,

Attainment—Remainder of County.

To support the redesignation request,
the Ohio EPA submitted quality assured
monitoring data summaries for 1980 and
1981 and raw data for January-August
1982. During this period, violations have
only been measured at the monitors
located in the area Ohio requests to
maintain as nonattainment. The data
from the sites located in the requested
attainment areas, including several sites
located just outside the proposed
primary nonattainment area show no
violations of either the primary or the
secondary standard. Therefore, the
monitoring data support the Ohio EPA's
request to redesignate portions of
Hamilton County to attainment for TSP.

To further verify that the monitoring
data are representative, EPA also
considered a county-wide TSP modeling
analysis (performed by the State as part
of their Part D Total Suspended
Particulate SIP) and a previous EPA site-
specific modeling analysis for the
Cincinnati Gas and Electric Miami Fort
plant (the dominant source in the -
southwest portion of the county), The
two modeling analyses demonstrate the
representativeness of the monitors and
support the proposed redesignation.

EPA's review of the submitted TSP
monitoring data, and the available
modeling information support the Ohio
EPA's request for redesignating portions
for Hamilton County to attainment for
TSP. Therefore, EPA is redesignating
Hamilton County as requested by the
Ohio EPA.

Because EPA considers today's action
noncontroversial and routine, we are
approving it today without prior
proposal. The action will become
effective on May 3, 1983. Howaever, if we
receive notice by 30 days from the date
of this notice that someone wishes to
submit critical comments, then EPA will
publish: (1) A notice that withdraws the
action, and (2) a notice that be; a
new rulemaking by proposing the action
and establishing a comment period.

The Office of Management and Budget
has exempted this rule from the
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requirements of section 3 of Executive
Order 12291.

Under 5 U.S.C. 605(b), the
Administrator has certified that
redesignations do not have a significant
economic impact on a substantial
number of small entities (See 46 FR
8709).

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by 80 days from today. This

action may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 81
Air pollution control, National parks,
Wilderness areas.

(Sec. 107(d) Clean Air Act, as amended (42
U.S.C. 7407).)
Dated: February 25, 1963,
Anne M. Burford,
Administrator.

PART 81—DESIGNATIONS OF AREAS FOR AIR QUALITY PLANNING
PURPOSES

Subpart C—Section 107 Attainment Status Designations

Section 81.336 of Part 81 of Chapter I, Title 40, Code of Federal Regulations is
amended. In the table for "Ohio—TSP", the entry for Hamilton County should be

revised to read as follows:
§81.336 [Amended)

OHIO—-TSP
Does not
Does not et Cannot be Botter than
meet national
Designated ares |||nmu|m sacondary clasuhed e

[FR Doc, 83-5580 Filed 3-3-8% £45 am)

BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR agreement for the maintenance and
protection of adopted animals.

Bureau of Land Management EFFECTIVE DATE: March 4, 1983,
ADDRESS: Any inquiries or suggestions

43 CFR Part 4700 should be sen! to; Director (250), Bureau

[Circutar No. 2622] of Land Management, 1800 C Street,

Wiid Free-Roaming Horse and Burro
Protection, Management and Control;
Amendment To Provide a Fee for
Adoption

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rulemaking.

SUMMARY: This final rulemaking
establishes fee levels for the adoption of
wild free-roaming horses or burros, and
requires that a portion of the fee
accompany each application filed by the
person wishing to take custody of a
horse or burro, and that the applicant
pay the cost of transportation to the
point of pick up. It also requires the
applicant to sign a cooperative

NW., Washington, D.C. 20240,

SUPPLEMENTARY INFORMATION: A
proposed rulemaking on adoption fees
for wild free-roaming horses and burros
was published in the Federal Register on
July 26, 1882 (47 FR 324086}, with a 80-day
comment period. A total of 199
comments were received during the
comment period, with 152 from
individuals, 11 from representatives of
associations organized to protect wild
horses and burros, 9 from
representatives of humane societies and
other animal welfare associations, 4
from wildlife associations, 4 from
agricultural and grazing associations, 2
from environmental groups, 8 from State
governments, 2 from ranch or ranch-
related companies, 3 from
representatives of State-Federal

cooperative extension services, 2 from
members of Coordinated Resource
Management Planning Committees in
Nevada, one from a United States
Senator, and one from a private
attorney, Several of the commenters
represented more than one type of
organization, so the sum of the classes
of comments does not equal the total
number of comments.

None of the commenters objected to
the idea of adoption fees. However,
opposition to the proposed fee level for
horses was expressed in 84 percent of
the comments, primarily because the
writers believed the proposed fee for
horses would reduce the number of
animals adopted, limit removal of
excess wild horses from the public
lands, make it difficult for fixed or lower
income individuals to adopt animals,
equal or exceed the local market value
of domestic horses, lead to destruction
of healthy animals, and increase
adoption program costs. On the other
hand, 10 percent of the responses
indicated support for this fee. The
reasons for support most frequently
expressed were that it would increase
both the cost-effectiveness of the
program and the possibility of humane
treatment for adopted animals, would
have no effect on adoption demand, and
would allocate program costs to those
who benefit from the program.

The proposed $25 nonrefundable
advance payment was addressed in 112
comments, with 89 opposing the
advance payment. Five of the opponents
supported a lower payment of from $2 to
$15 per application. Twenty-three
comments supported the proposed
advance payment, primarily because it
would discourage individuals who are
not serious about adopting from filing
applications.

The comments will be dealt with in
more detail in the following section-by-
section discussion of the proposed and
final regulations.

Section 4740.4-3(d){1). A total of 54
commenters suggested modifications of
the amount of the custodial fee charged
for the adoption of wild horses and
burros. Twenty others supported the
proposed custodial fees for horses and
burros, Of those suggesting
modifications, most favored reductions
to fees ranging from $25 to $155 for
horses and from $35 to less than $100,
including transportation, for burros.
Three comments suggested setting the
fee to ensure full cost recovery. Several
others suggested sliding scales or other
flexible fees.

Based upon the comments, the
purpose of the fees, and our analysis of
the costs of the program, we have
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concluded that a non-varying custodial
fee of $125 plus transportation costs is
appropriate for the adoption of wild
horses, and that the proposed fee of $75
plus transportation costs is appropriate
for burros. These fee levels will permit
an increase in the number of horses
adopted, continued recovery of a portion
of the Federal costs of the program from
those directly benefiting, and a
reduction in the cost of maintaining
animals awaiting adoption. The analysis
showed that the number of burros
adopted was not reduced by the
establishment of the $75 fee on January
1, 1982,

While no comments opposed the
imposition of a fee to cover
transportation costs, several suggested
reducing the charge to various levels
considerably less than actual costs. One
suggested setting a uniform
transportation fee of no more than $50,
regardless of destination. These
suggestions have been considered but
not determined feasible. Transportation
is provided as a service only to adopters
who do not choose to pick up animals at
& holding facility near the point of
capture, It would not be fair to charge
adopters living nearby a transport fee,
thus making them subsidize those whose
actual costs would be greater than the
fee charged. Transporting the animals in
bulk to an eastern or midwestern
adoption center reduces the costs to
adopters in those regions below what
they would incur if they themselves
transported individual animals from,
and their equipment to and from, a
western holding facility.

No comments addressed the
exception from custodial fees for
unweaned offspring under 6 months of
age accompanying the mothers, No
commenters mentioned unweaned
orphan foals, as distinguished from
unweaned foals accompanied by mares
or jennies and although it is considered
unnecessary to mention them in the
regulations, they are also not subject to
custodial fees because of the special
and expensive care that must be
provided them. Few such unweaned
orphans have been found in the wild
horse and burro program.

Accordingly, § 4740.4-3{d)(1) has been
adopted in the final rulemaking as
proposed, excep! that the custodial fee
for horses has been changed from $200
to $125,

Section 4740.4-3(d)(2). There were no
comments on the proposed section,
which did not change from the existing
§ 4740.4-2(d) except in punctuation,
format and numbering. The proposed

section has been adopted in the final
rulemaking.

Seclion 4740.4-2. This proposed new
section, which requires an application
for adoption of & horse or burro to be
accompanied by a nonrefundable
advance payment of $25, attracled many
comments. Of those who opposed the
advance payment provision, all but two
stated no reason. These two comments
stated respectively that the cost of
processing the advance payment check
would be greater than the amount
collected, and that no one would apply
if the advance payment were required.
Other comments suggested modifying
the advance fee provision. Some
suggested making it refundable in cases
where applications are rejected; others
suggested making it one-third of the
custodial fee for the animal; still others
suggested lowering the fee.

The $25 advance payment is
necessary to discourage frivolous
applications from individuals who are
not prepared to adopt animals or who
are not seriously interested in doing so.
Reducing the number of noncommitted
applicants will reduce the
administrative costs both of processing
such applications and of notifying those
applicants of available animals. The
required payment will reduce the
number of “no-shows" at adoption
centers, remind individuals of the
serious commitment they are making by
adopting an animal, and encourage them
to evaluate more carefully their desire
and ability to care for and maintain an
animal before applying.

After careful consideration, the $25
advance payment provision has been
adopted in the final rulemaking, and
required to be made by guaranteed
remittance {(money order, certified
check, cashier's check, etc.) to avoid
unnecessary costs of processing
applications with checks made on
insufficient funds or on which payment
has been stopped, 4

Language has also been added to the
final rulemaking allowing individuals
with applications on file at the time of
this final rulemaking to maintain their
applications by submitting the $25
advance payment within 30 days.

The Secretary has found that the
public interest requires this final
rulemaking to be made effective
immediately. Because it reduces the
custodial fee for the adoption of wild
horses, setting the effective date of the
final rulemaking the customary 30 days
after publication would discourage
adoptions during that 30-day interval,
This would require the Bureau of Land

Management to maintain unadopted
horses for an additional 30 days at
approximately $2500 per day, based on
the number of animals now on hand.
Postponing the effective date would
harm the public by causing them to
delay their acquisition of horses. In
addition, because the Bureau intends to
refund the difference between the
amounts paid before the effective date
of this rulemaking and the custodial fee
for adoption set by this rulemaking,
making the effective date 30 days from
publication would add to the costs of the
program by requiring the Burean to
collect the larger fee even though in 30
days it would have to refund a portion
of it.

The principal author of this final
rulemaking is John S. Boyles, Division of
Wild Horses and Burros, assisted by the
staff of the Office of Legislation and
Regulatory Management.

It has been determined that this final
rulemaking is not a major Federal action
having a significant effect on the quality
of the human environment and that no
detailed statement under section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332(2)(C))
is required.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and will not have a significant economic

_ impact on a substantial number of small

entities under the Regulatory Flexibility
Act (5 U.S.C. 801 et seq.).

This rulemaking sets a fee for the
adoption of wild free-roaming horses
and burros, uniform for everyone
wishing to adopt, and has no different
impact on small entities than on
individuals or large entities.

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget under 44 US.C. /
3501 et seq. and assigned clearance
number 1004-0042.

List of Subjects in 43 CFR Part 4700

Advisory committees, Aircraft,
Intergovernmental relations, Penalties,
Public lands, Range management, Wild
horses and burros, Wildlife.

Under the authority of the Act of
December 15, 1871, as emended (16
U.S.C. 1331-1340), the Act of June 28,
1834 (43 U.S.C. 315-315r) and the Federal
Land Policy and Management Act of
1976 (43 U.S.C. 1701 et seq.), Part 4700,
Group 4700, Subchapter D, Chapter II of
Title 43 of the Code of Federal
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Regulation is amended as set forth cooperative agreement required by Black Hills Meridian

below. § 4740.4-3 of this title is executed. T.18N,.R.7E.

David G. Houston, {PR Doc. 63-5383 Piled 3-3-&% 845 am| Sec. 17, SKENX and NWESWX;

Acting Assistant Secretary of the Interior. BILLING CODE 4310-84-M m : wm‘

January 11, 1983, Sec. 22 SW ‘:

PART 4700—{AMENDED] 43 CFR Public Land Order 6356 The u:;ao described contains 520 acres in
1. Part 4700 if: amenﬁg by a(t!hdlng (M 10562 (SD)] "'3’ ‘"A"’: ’ 4 R s

immediately after the e note: L a.m. on Api £
Nohf-'l‘h}Zinfammﬂon co:::gw South Dakota; Revocation of following described lands included in

requirements of 43 CFR Part 4700 have been Presidential Proclamation Dated those listed in paragraph 1 will be o,

approved by the Office of Management and T ebruary 2, 1925 to such forms of disposition as may by

Budget under 44 US.C. 3501 ot seq. and
assigned clearance numbers 1004-0042 and
1004-0046. The information will be used to
determine whether argllcanu for adoption
and taking title to wild free-roaming horses
and burros should be given custody of or title
to such animals. The obli%ation to respond is
required to obtain a benefit.

2. Section 4740.4-2 is renumbered
§ 4740.4-3 and is amended by revising
paragraph (d) to read:

§4740.4-3 [Amended]

(d) Before wild free-roaming horses or
burros are transferred, the applicant
shall:

(1) Pay a custodial fee of $125 for each
horse and $75 for each burro, except
there shall be no custodial fee for an
unweaned offspring under 6 months of
age accompanying its mother, plus any
transportation costs incurred for the
transportation of the animals to the
point of pickup; and

(2) Sign a cooperative agreement that
incorporates provisions for custodial
maintenance, including, but not limited
to, provisions for proper maintenance of
the animals and protection from
inhumane treatment and commercial
exploitation.

3. A new § 4740.4-2 is added to read:

§ 4740.4-2 Applications.

Any qualified person, organization or
government agency wishing to take
custody of a wild free-roaming horse or
burro shall file an application with the
Denver Service Center of the Bureau of
Land Management. The application shall
be filed on a form approved by the
Director, Bureau of Land Management,
and shall be accompanied by a
nonrefundable advance payment of $25
by guaranteed remittance. In order to
maintain an application filed with the
Bureau before the effective date of this
section, the applicant shall submit an
advance payment of $25 by guaranteed
remittance no later than 30 days after
the effective date of this section. If
custody of a wild free-roaming horse or
burro is granted by the authorized
officer, the advance payment shall be
applied against the custodial fee
required to be paid at the time the

AGENCY: Bureau of Land Management,
Interior,

ACTION: Public land order,

SUMMARY: This order revokes a
Presidential proclamation which =
established a 20,613.20-acre game refuge
in Harding County, South Dakota. Three
hundred twenty acres, including its
mineral estate, will be transferred to the
State of South Dakota; 5,974.29 acres of
national forest land will be opened to
appropriate forms of surface disposition
and mining; 80 acres of national forest
lands will remain withdrawn as a
recreation area; and the reserved
mineral interest in 1,385 acres of land
will be opened to mining. This order has
only a record clearing effect on the
remaining land which has passed into
private ownership.

EFFECTIVE DATE: March 4, 1983.

FOR FURTHER INFORMATION CONTACT:
Roland F. Lee, Montana State Office
406-657-6033.

By virtue of the authority vested in the
Secretary of the Interior by Section 204
of the Federal Land Policy and
Management Act of 1976, 90 Stat. 2751;
43 U.S.C. 1714, it is ordered as follows:

1. Presidential Proclamation of
February 2, 1925, which withdrew public
lands in the following described area in
South Dakota, partly within the Custer
National Forest, for use as a game
refuge, is hereby revoked in its entirety:

Black Hills Meridian
T.18N,R.7E,,

Secs. 13 1o 36, inclusive.
T.18N.R.8E,

Secs, 17 to 20, inclusive;

Sec. 21, WX;

Secs. 29 to 32, inclusive.

The areas described aggregate 20,613.20
acres of land in Harding County, including
7,067.32 acres within the boundary of the
Custer National Forest

2. Of the lands in paragraph 1, the
following described lands including
mineral interests have been approved
for transfer 1o the State of South Dakota
under the provisions of Revised Statutes
2275 and 2276, 43 U.S.C. 851, 852 (19786),
and are hereby made available for that
purpose:

law be made of national forest lands,
including mineral location and entry
under the United States mining laws,
subject to valid existing rights and the
requirements of applicable regulations:

Cusler National Forest Black Hills Meridian

T.18N.R.7E,
Sec. 24, SXNK and SX;
Sec. 25 and 36, all.
T.18N,R.8E,
Sec. 17, WKEX, SEXNEX, EXW X,
SWENWE, WESWE, and EXSEKX:

Sec. 18, NWENEX, EXSWANEX, EXNWX

S WENEX SEXNEYK, NXSEX, and SEXSEY;

Sec. 19, lots 2, 3, and 4, NEXNEX; EXNWX,

and SXSEXSEK:

Sec. 20, EX, EXW¥, SEXSWENWX,

EXWXESWYX, and SWESWXESWX:

Sec. 21, Wk

Secs. 29 to 32 inclusive,

The areas described aggregate 5, 974.29
acres in Harding County.

An additional 80 acres of national forest
lands described as the NWXANWX of Section
17 and the NEXNEX of Section 18, T. 18 N, R.
8 E., will remain segregated by virtue of
Public Land Order No, 1429 as part of Reva
Gap Camp.

4. Of the lands listed in paragraph 1
the reserved mineral interest in the
following described lands shall at 8 2.m.
on April 13, 1983, be open to location
and entry under the United States
mining laws, subject to valid existing
rights, the provisions of existing
withdrawals and the requirements of
applicable law.

Black Hills Meridian

T.18N.R.7E,
Sec. 13, SEANWK:
Sec. 14, WXEX, SEXNW X, NEXSW X, and
NEXSEX;
Sec. 15, NX&:
Sec. 17, NEXSWX and NXSEX;
Sec. 23, SKNEX and WXSEX;
Sec. 24, NXNEX;
Sec. 32, SENEX and SEXNWX;
Sec. 33, SWEANWX and NWKSWX.
T.16N.R. 8E.,
Sec. 18, WXNWKSWENEX and
SWXSWKENEX: .
Sec. 19, SEXSWK, NEXSEX, SWXSEX, and
NASEXSEX;
Sesc. 20, WEXNWESWE and NWESW X
WK.

The areas described aggregate 1,385 acres
in Harding County.
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5. The lands described in paragraph 1,
except as provided in paragraphs 2 and
3, as well as the surface estate of the
lands in paragraph 4, have been
conveyed from United States ownership
and will not be restored to operation of
the public land laws including the
mining laws,

8. Tge Federal mineral interests have
been and continue to be open to
epplications and offers under the
mineral leasing laws.

Inquiries concerning the lands should
be addressed to the Chief, Branch of
Lands and Minerals Operations, Bureau
of Land Management, P.O. Box 30157,
Billings, Montana 59107,

Dated: February 22, 1983,

Carrey E. Carruthers,

Assistant Secretary of the Intecior.
[FR Doc. 83-5341 Piled 3-3-83; 845 am)]
BILLING CODE 4310-84-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64

List of Communities Eligible for the
Sale of Insurance Under the National

Insurance Program

AGENCY: Federal Emergency
Managemen! Agency.
ACTION: Final rule,

SUMMARY: This rule lists communities
participating in the National Flood
Insurance Program (NFIP) and eligible
for second layer insurance coverage.
These communities have applied to the
program and have agreed to enact
certain flood plain management

§64.6 List of eligible communities.

measures. The communities’
participation in the regular program
authorizes the sale of flood insurance to
owners of property located in the
communities listed.

EFFECTIVE DATES: The date listed in the
fifth column of the table.

ADDRESS: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the National Flood Insurance m
{NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Phone: (800) 638-6620.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard E. Sanderson, Chief, Natural
Hazards Division, (202) 287-0270, 500 C
Street Southwest, Donohoe Building,
Room 505, Washington, DC 20472,
SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Since the
communities on the attached list have
recently entered the NFIP, subsidized
flood insurance is now available for
property in the community,

In addition, the Director of the Federal
Emergency Management Agency has
identified the special flood hazard areas
in some of these communities by
publishing a Flood Hazard Boundary
Map. The date of the flood map, if one
has been published, is indicated in the
sixth column of the table, In the
communities listed where a flood map

has been published, Section 102 of the
Flood Disaster Protection Act of 1973, as
amended, requires the purchase of flood
insurance as a condition of Federal or
federally related financial assistance for
acquisition or construction of buildings
in the special flood hazard area shown
on the map.

The Director finds that delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C 553(b) are impracticable and
unnecessary.

The Catalog of Domestic Assistance
Number for this program is 83.100
“Flood Insurance.” This program is
subject to procedures set out in OMB
Circular A-95.

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, State and
Local Programs and Support, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice
stating the community’s status in the
NFIP and imposes no new requirements
or regulations on participating
communities.

List of Subjects in 44 CFR Part 64

Flood insurance, Flood plains.

Section 64.6 is amended by adding in
alphabetical sequence new entries to the
table,

In each entry, a complete chronology
of effective dates appears for each listed
community, The entry reads as follows:

Mazwrd
State and county Location camN:uw Enmma-mm:-uqmammu povesd

Louisiana: Tengipahoa Pansh Ts gipahoa Parish *. 220206 | 750418, emargency, 830202, QST . TSONNT
Marytand: Kent County v Bettorion, own of 240095 | 750615, emorgency; 830202, regular | 750124

Caihoun County. Badiord, ¥p of 260052 | 750530, ernargoncy, 830202, eguisr 740816

Lrola County Exm w ol 260113 | 750702, emergency; 830202, rogular ] TADR20

Antrien [S—— 1 SR 260637 | 750010, emergency, 830202, regular .1 770708

On County. Watorford, charter p of 260284 | 740016, emenrgoncy; SI0202, MOQURr ] T40818
Missourt: 3

Charfion County 8n , city of 290074 | 751112, emorgency; S30202, MQUIRS ... THOS2D

Ginton County d Plattsturg, ity of 200106 | 750339, R oo R T L 740524
Mississipot: Rankin County Richiand, city of 280260 | 761109, emergency; 830202, QU ..o | TBO428
Neow Jorsey:

Cape May County et LOWRY, tOWNBNG Of 340153 | 740009, emergency, S30202. 100U .. | TAOTID

s County Sussex, borough of 340457 | TSOT1S, emorgency, 830202, regular | 74081¢
New Moxito: Chaves County Chaves County * 350125 | BI0202, emergency, 530202, rogular 780613
Now York: Greens County Hunter, town of 360292 | 761112, emergency, 830202, NOQUIRr ... 780700
Otox -

Jott County Brillant, vitage of J0027 | 750613, emargency; 830202, regular e 140109

Licking County Pataskala, viage of 350308 | 780308, emergency, BI0202, reguiar . e TE1006
Otdahoma: Grady County Alox, fown of 400083 emorgency, BI0202, regular — 1Y)
Pornsyivania: Biar County...........| Stydar, township of 421390 | 750610, emergoncy, 630202, regutar . 750110
Now Jorsey:

Sussex County Andover, township of 340527 | 750221, emergency; BI0204, roguAw .| 741220

Winren County Frefnghuynen, townshp of. 340564 | 750500, emergency. 830204, regular il - TAILER
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s
Hazsrd
Effoctive date of suthorzation of sale of food insurance for
Stute and county Location Ou-;w woa ! H--u“
Ohio:
Cuyahoga County Fairview Park, city of 350108 | 750624, emargency, S30204, regular 740118
Cuyshoge County. | Ovange, vilago of 90737 | TI0216, emergency. BI0204, reguier 780418
Wayne County . Cainton, ihip ol 422162 | 751113, emorgency. BI0204, roguier 74122
Marcer County Finday, v of A21866 | 750812, eNCy, roguiar. 780013
S hanna County Uniondale, borough ot 422584 | 800111, emvgoncy, BI0204, rogular 750124
Morcar Courty Wikeningion, township of 421878° m.mmm___,__ﬂ 750207
Meércor County Worth, to ip of 422492 § 790731, emorgency, BI0204, TOQUAN s 0124
Adansax. Ashiey Coumty . | Aahicy 050003 | 830207, emargoncy, BI0207, reguier - TTINE
Crassevoa Charievols, city of 260057 | 741213, emergoncy; 830211, 10guSr o] 7606807
Calhoun County, Convia, of 200652 | 751205, emergency; BI0211, regule o] 0
Cathoun County ...snrd, Marshall, township of 260642 | 751000, emargency; B30211, 100 o] 0
Now York: Sweuten County. T town of IB1213 | 71114, omengoncy, B30211, reguiar FAN0RS
Northampton County East Alen, township of A20681 | 731019, emergancy, BI021Y, MU 0
Chester County London Gerove, township of 422274 | TA1017, amengoncy, BI0211, 1OQue e TANI22
Berky County Suw 1, borough of. 420152 | 790791, ; B30211, reguter 750124
Virginia: Grayson County .. Fries, town of 510215 | 750811, eenorgency, BI0211, rogudar 741220
Arzona: Pima County. o] Pima County”. 040073 | 741002, emargency; BI0215, reguler | TT0R23
ot Wil County Ch vilage of 170888 | 750912, amergency, BI0215, rogulsr ... S—— - ]
Total i 37

' Koy for reading 4th column {effective catak First two digita designate tho year; Mddie two digits designate the monti Last two digits designate the day.

*Drastor Community,

{National Flood Insurance Act of 1968 (title
X111 of the Housing and Urban Development
Act of 1968); effective Jan. 28, 1909 (35 FR
17804, Nov. 28, 1968), as amended, 42 US.C.
4001-4128; Executive Order 12127, 44 FR
19387; and delegation of authority to the
Associate Director, State and Local Programs
and Support)

Issued: February 22, 1983,
Lee M. Thomas,
Associate Director, State and Local Programs
and Support.
[FR Doc. B3-5537 Filed 3-3-83; £:45 am)
BILLING CODE 6718-03-8

44 CFR Part 65
[Docket No. FEMA 6495]

List of Withdrawal of Flood Insurance
Maps Under the National Flood
Insurance Program

AGENCY: Federal Emergency
Management Agency.

ACTION: Final rule.

SUMMARY: This rule lists communities
where Flood Insurance Rate Maps or
Flood Hazard Boundary Maps published
by the Director, Federal Emergency
Management Agency, have been
temporarily withdrawn for
administrative or technical reason.
During that period that the map is
withdrawn, the insurance purchase
requirement of the National Flood
Insurance Program is suspended.
EFFECTIVE DATES: The date listed in the
fifth column of the table.

FOR FURTHER INFORMATION CONTACT:
Dr. Brian R. Mrazik, Acting Chief,
Engineering Branch, National Flood
Insurance Program, Federal Emergency

Management Agency, Washington, D.C.
20472, (202) 287-0237.

SUPPLEMENTARY INFORMATION: The list
includes the date that each map was
withdrawn, and the effective date of its
republication, if it has been republished.
If a flood-prone location is now being
identified on another map, the
community name for the effective map is
shown.

The Flood Disaster Protection Act of
1973 (Pub. L. 93-234), as amended,
requires, at Section 102, the purchase of
flood insurance as a condition of
Federal financial assistance if such
assistance is: .

(1) For acquisition and construction of
buildings, and

(2] For buildings located in a special
flood hazard area identified by the
Director of Federal Emergency
Management Agency.

The insurance purchase requirement
with respect to a particular community
may be altered by the issuance or
withdrawal of the Federal Emergency
Management Agency's (FEMA) official
Flood Insurance Rate Map (FIRM) or the
Flood Hazard Boundary Map (FHEM). A
FHBM is usually designated by the letter
“E" following the community number. If
the FEMA withdraws a FHBM for any
reason the insurance purchase
requirement is suspended during the
period of withdrawal. However, if the
community is in the Regular Program
and only the FIRM is withdrawn but a
FHBM remains in effect, then flood
insurance is still required for properties
located in the identified special flood
hazard areas shown on the FHBM, but
the maximum amount of insurance
available for new applications or
renewal is first layer coverage under the
Emergency Program, since the
community’s Regular Program status is
suspended while the map is withdrawn.

(For definitions see 44 CFR CFR Part 59
et seq.).

This rule provides routine legal notice
of technical amendments made to
designated special flood hazard areas
on the basis of updated information and
imposes no new requirements or
regulations on participating
communities. As the purpose of this
revision is the convenience of the public,
notice and public procedure are
unnecessary, and cause exists to make
this amendment effective upon
publication.

List of Subjects in 44 CFR Part 65
Flood insurance, Flood plains,

PART 65—{AMENDED]

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, State and
Local and Support, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities.
Accordingly, Subchapter B of Chapter 1
of Title 44 of the Code of Federal
Regulations is amended as follows:

1. Section 65.6 is revised to read as
follows:

§65.6 Administrative withdrawal of maps.

(a) Flood Hazard Boundary Maps
(FHBM's). :
The following is a cumulative list
withdrawals pursuant to this Part:
40 FR 5140 41 FR 50090
40 FR 17015 41 FR 13352
40 PR 20798 41 FR 17728
40 FR 46102 42 FR 8695
40 FR 53579 42 FR 29433
40 FR 50072 42 FR 46220
41 FR 1478 42 FR 64076
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45 FR 26051
45 FR 31318
45 FR 34120
45 FR 29570
45 FR 62385
46 FR 13606
40 FR 20176
46 FR 26776
40 FR 46810

47 FR 47563
AL FR 4264

47 FR 3121
47 FR 18869
47 FR 28657
(b) Flood Insurance Rate Maps
(FIRM's).
The following is a cumulative list of
withdrawals pursuant to the Part:
40 FR 17045 42 FR 84070

41 FR 1478 43 FR 24019
42 FR s0811 44 FR 25636

45 FR 12421
45 FR 49570
46 FR 20176
40 FR 48810

2. The following additional entries
(which will not appear in the Code of
Federal Regulations) are made parsuant
to § 65.6:

47 FR 3121
47 FR 18000
47 FR 20057

Community name, No.

Hueard 1D
date

[

5-27-17

$-29-78

ZEEEEEEEEDR

Kev to symbols

E The community is participating in
the Emergency Program. It will remain in
g:ma‘nmgencyl’ropamwnboma

R The community is participating in
the Regular

1. The Community appealed its flood-
prone designation and FIA determined
the Community would not be inundated
by a flood having a one-percent chance
of occurrence in any gven year.

2. FIA determined the Community
would not be inundated by a flood
having a one-percent chance of
occurrence in any given year.

3. The Flood Hazard Boundary Map
(FHBM]) contained printing errors or was
improperly distributed. A new FHEM
will be prepared and distributed.

4. The community lacked land-use
authority over the special flood hazard
area.

5. The FHBM does not accurately
reflect the Community's special flood
hazard areas (i.e., sheet flow flooding,
extremely inaccurate map, etc.). A new
FHBM will be prepared and distributed.

8. The Flood Insurance Rate Map was
rescinded because of inaccurate flood
elevations contained on the map.

7. The Flood Insurance Rate Map was
rescinded in order to re-evaluate the
mudslide hazard in this Community.

8. The T&E or H&E Map was
rescinded.

9. A revision of the FHEM within a
reasonable period of time was not
possible. A new FHBM will be prepared
and distributed.

10. Miscellaneous.

(National Flood Insurance Act of 1868 [title
XM of the Housing and Urban Development
Act of 1968); effective Jan. 28, 1969 (33 FR
17804, Nov, 28, 1968), as amended, 42 U.S.C.

4001-4128; Executive Order 12127, 44 FR
18367; and delegation of authority to the
Associate Director, State and Local Programs
and Support) :

Issued: February 7, 1963,
Lee M. Thomas,
Associate Director, State and Local Programs
and Support.
[FR Doc. §3-5533 Filed 3-3-8% 845 am|
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5923]

Letter of Map Amendment for the City
of Las Vegas, Nevada Under National
Flood Insurance Program; Correction

AGENCY: Federal Emergency
Management Agency.
ACTION: Final Rule, Map Correction.

SUMMARY: The Federal Emergency
Management Agency (FEMA) published
a list of communities for which maps
identifying Special Flood Hazard Areas
have been published. This list included
the City of Las Vegas, Nevada. It has
been determined by the Associate
Director, State and Local Programs and
Support, after acquiring additional flood
information and after further technical
review of the Flood Insurance Rate Map
for the City of Las Vegas, Nevada, that
certain property is not within the
Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally related
financial assistance for construction or

acquisition purposes.

EFFECTIVE DATE: March 4, 1983.

FOR FURTHER INFORMATION CONTACT:
Dr, Brian R. Mrazik, Acting Chief,
Branch, Natural Hazards
Division, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0230.
SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620.

The map amendments listed below
are in accordance with § 70.7{a):

Map No. 325276, Panel 00208,
published on October 21, 1980, in 45 FR
68461, indicates that any structures to be
located on Charleston Heights Tract No.
51-F1, recorded as Instrument No,
793928, on January 13, 1978, in Book 21,
page 28 of Plats, Official Records Book
No. 834 of the Clark County, Nevada
Records, are located within the Special
Flood Hazard Area.

Map No. 325276, Panel 0020B is hereby
corrected to reflect that any structures
to be located on the above-mentioned
property are not within the Special
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Flood Hazard Area identified on
October 21, 1880. Any structures built on
the property will be located in Zone C.

Pursuant to the provisions of 5§ U.S.C.
005(b) the Associate Director, State and

ms and Support, to whom

authorlty as been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice of
technical amendments made to
designated Special Flood Hazard Areas
on the basis of updated information and
imposes no new requirements or
regulations on participating
communities.

List of Subjects in 44 CFR Part 70

Flood insurance, Flood plains.

[National Flood Insurance Act of 1968 {Title
X111 of Housing and Urban Development Act
of 1968), effective January 28, 1669 (33 FR
17804, November 28, 1068), as amended; 42
USC 4001-4128; Executive Order 12127, 44 FR
19367; delegation of authority to Associate
Director, State and Local Programs and
Support)

Issued: January 25, 1983,

Lee M. Thomas,

Associate Director, State and Local Programs
and Support.

[PR Doc. 83-5534 Filed 3-3-8; 445 am)

BILLING CODE 6710-03-M

- |

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary
45 CFR Part 46

Exemption of Certain Research and
Demonstration Projects From
Regulations for Protection of Human
Research Subjects

AGENCY: Office of the Secretary,
Department of Health and Human
Services.

ACTION: Final rule.

SUMMARY: The Department of Health
and Human Services {the Department or
HHS) is including among the types of
research specifically exempt from the
application of the regulatory
requirements of 45 CFR Part 46
(protection of human research subjects)
research and demonstration projects
conducted under the Social Security Act
and other federal statutory authority
and designed to study certain public
benefit or service programs, the
procedures for obtaining benefits or
services under those programs, and
possible changes or alternatives to those

programs or procedures, including
changes in methods or levels of
payment, These demonstration and
service projects are already subject to
procedures which provide for extensive
review by high level officials in various
program administration offices. Review
by an Institutional Review Board (IRB),
as required under Part 46, would be
duplicative and burdensome to state
and local agencies and to other entities
participating in demonstration projects.
Removal of this unnecessary layer of
review will not only reduce the cost of
the projects but help to avoid
unnecessary delays in project
implementation. However, in order to
ensure the continued protection of
human subjects participating in such
research activity, the Department is
adding a specific requirement of written,
informed consent in any instance, not
reviewed by an IRB, in which the
Secretary determines that the research
activity presents a danger to the
physical, mental or emotional well-being
of a participant.

EFFECTIVE DATE: These regulations are
effective April 4, 1983.

FOR FURTHER INFORMATION CONTACT:
F. William Dommel, Jr.; (301) 466-7163.
SUPPLEMENTARY INFORMATION: In a
notice of proposed rulemaking (NPRM),
published March 22, 1982, 47 FR 12276,
the Department proposed to exempt
certain research and demonstration
projects from coverage of the
Regulations for the Protection of Human
Subjects, 45 CFR Part 46, The research
activity proposed for exemption from
the regulations generally involves public
benefit or service programs under the
Social Security Act and other similar
programs administered by the
Department. Such projects typically
study proposed or possible changes in
levels of benefits or services or in the
systems and procedures for delivering
such benefits or services to recipients.
As indicated in the NPRM, the
Department now believes that such
research activity is fundamentally
different from the experiments and
projects otherwise covered by the Part
46 regulations, which typically involve
biomedical or behavioral research,

The NPRM noted that the Department
had previously proposed to exempt this
class of research activity from the Part
46 regulations. 44 FR 47688 (August 14,
1678). However, when the regulations
were published in final form, they
continued to cover these activities. 46
FR 8366, 8370 (January 26, 1881). As a
result, research and demonstration
projects carried out under the Social
Security Act and other statutes for the

purpose of studying possible changes in

benefit levels or in procedures for
delivery of benefits have been subject to
a requirement of review by an
Institutional Review Board {(IRB). The
Department's experience has been that
this additional layer of review for such
projects is duplicative and needlessly
burdensome in light of the substantial
review process to which they are
already subjected by state and federal
officials. Furthermore, the Department
has found such review by an IRB—
which generally focuses on ethical
questions arising from biomedical and
behavioral research—to be unnecessary
and inappropriate in the context of
adjustments to benefit and service
programs.

In view of these considerations, the
Department proposed to exempt this
class of research activity from the Part
46 regulations, In doing so, we indicated
the following statutory authorities for
conducting such research activity as
among those which would be exempt
from the regulations if the proposed
exemption were adopted: Sections 426,
445, 1110(a), 1115 and 1875 of the Social
Security Act; section 201 (a) and (b) and
section 505 of the Social Security
Disability Amendments of 1980, Pub. L.
96-265; section 402{a) of the Social
Security Amendments of 1967, as
amended (codified at 42 U.S.C. 1395b-1);
section 222(a) of the Social Security
Amendments of 1972 (codified at 42
U.S.C. 1395b-1 note); section 649 of Pub.
L. 97-35 (Head Start Act); section 4 of
Pub, L. 93-247, as amended {Child
Abuse Prevention and Treatment Act);
section 145 of Pub. L. 84-103, as
amended (Developmental Disabilities
Assistance and Bill of Rights Act);
section 805 of Pub. L. 93-644, as
amended [(Native American Program Act
of 1974); sections 421-425 of Pub. L. 93~
29, as amended (Older Americans Act of
1965). Section 702 of the Social Security
Act is another example of a statutory
authority for conducting research which
would be exempt from the Part 48
regulations under the exemption we
proposed.

We have now carefully considered the
comments received in response to the
NPRM. These comments are analyzed
and addressed below. As indicated,
nothing in the comments led us to
conclude that this class of research
activity should, as a matter of policy, be
subject to IRB review as provided by the
Parl 46 regulations. Moreover, in
contrast to biomedical and behavioral
research sponsored or conducted by the
Department under the Public Health
Service Act, there is no statutory
requirement that such research activities
be reviewed by an IRB.
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Nevertheless, the Department does
have an obligation, pursuant to the
conditions imposed upon its continuing
appropriations, to ensure that research
activity not present a danger to the
physical, mental or emotiona! well-being
of participants. See, e.g., section 412,
Pub, L. 83-517. In arder to make clear
that we will continue to fulfill that
abligation and also in response to
certain of the comments received, we
are adding language to Part 46 to clarify
that, with respect to research activity
involving public benefit programs now
to be exempted from IRB review, the
Department will include in its review of
such proposed research activity
consideration of the effects on
participants. To the extent that the
proposed activity is determined to pose
a danger to the participants, informed
consent in writing will be required. This
clarification will apply only to those
projects which were previously subject
to IRB review but are now exempt. All
other categories of exemp! research set
forth in § 46.101(b) will continue not to
be subject to any requirement of review
for purposes of protecting human
subjects since these other categories
involve little or no possibility of risk lo
participants. See 46 FR 8367 (January 28,
1981).

In addition, our review of the proposal
and the comments has led us to adopt
another refinement to the final
regulation. In the NPRM, we indicated
that we were deleting entirely the
provision in § 46.116{c) which permitted
waiver of informed consent by IRB's in
certain situations involving Federal,
state or local benefit or service
programs, The proposed deletion of this
provision was prompied by the
recognition that this waiver anthority
would not be needed in circumstances
covered by the new exemption—ie.,
research or demaonstration projects
involving public benefit or service
programs “conducted by or subject to
the approval of" this Department.
However, the new exemplion does not
reach similar projecls conducted by or
subject to the approval of state or Jocal
governments, 'l%cre was no intention to
impose additional burdens on such
research carried out under the auspices
of state or local government.
Accordingly, we hiive determined that it
would be appropriate to continue
providing the authority under § 46.116(c)
for an IRB to waive informed consent in
circumstances where a research or
demonstration project involves public
benefit or service ams and where
the project is ucted by or subject to
the approval of state or local
governments. The language of the new

§ 46.116(c) has beem amended slightly to
conform to the language of the new
exemption.

Response to Comments

We received approximately 50
comments in response 1o the proposed
exemption. Most of these comments
came from advocacy groups who
regularly represent, in court and
otherwise, persons whose benefits might
be affacted by the research projects
proposed to be exempted from the Part
46 regulations, and most of them
opposed the exemption for one reason
or another. Favorable comments were
received from several States which
generally agreed with the analysis in the
NPRM that IRB review of such projects
was burdensome and duplicative. Below
we have summarized, discussed and
responded to the major comments,
organized by topic, which were
submitted in opposition to the proposed
exemption.

1. Some commenters objected to the
fact that we did not publish in the notice
of proposed rulemaking an exhaustive
list of every statutory demonstration
authority to which the exemption would
pertain. According to these commenters,
fairness required a complete listing of
every statute pursuant to which a
demonstration project might be
conducted exempt from the regulations.
This suggested approach ignores the fact
that the regulations themselves are
couched in terms of broad categories of
research. In listing the statutory
authorities subject to the proposed
exemption, we provided prominent
examples of the types of authority which
would be exempt. In view of the large
number of statutory authorities, which
are frequently augmented by legislation,
we believe that an effort to provide an
exhaustive list could be misleading
since such a list would inevitably be
incomplete. Thus, we did not attemp! to
catalogue all exempt authorities since
the clear intent of the proposed
exemption is to cover all projects failing
within its terms, whether or not they
were speoifically referenced in the
notice of proposed rulemaking.

2. A few commenters asserted that the
list of statutory authorities subject to the
proposed exemption was in fact
inaccurate because section 505 of the
Social Security Disability Amendments
of 1980, Pub. L. 86-265, requires that
projects conducted thersunder be
subject to the Department’s regulations
for the protection of human subjects.
Such comments appear to be based on a
misunderstanding as lo the scope of the
demonstration authority enacted by
section 505, That statule created @ new
demonstration authority relating to the

work activity of disabled beneficiaries
under the old-age, survivors and
disability insurance program. This new
authority is not required to be covered
by the Department’s regulations
governing informed consent and the
protection of human subjects. However,
section 505 also amended section 1110
of the Social Security Act to add 8 new
subsection (b} providing authority to
waive requirements of Title XVI (the
Supplemental Security Income program)
for the purposes of carrying out
demonstration projects. The statute
expresaly provides that projects
conducted pursuant to this authority are
subject to “the requirements for
informed consent established by the
Secretary for use in any experimental,
pilot, or demonstration project in which
human subjects are at risk.” Thus, we
recognize that demonstration projects
carried out under section 1110(b) are
required to be covered by the Pari 46
regulations, and for that reason they
were not included among the authorities
o V\i'hlch the proposed exemption would
apply.

3. A number of the comments referred
to the decision of the court in Crane v.
Mathews, 417 F. Supp. 532 {(N.D. Ga.
1976), as contrary to the proposed
exemption. In that case, Georgia
Medicaid recipients challenged a
demonstration project permitting the
state lo impose copayments for medical
services pursuant {o a walver of
statutory provisions otherwise barring
such copayments. The plaintiffs alleged,
among other things, that the
Department’s then effective regulations
for protection of human subjects
required that such projects be first
reviewed by an IRB, The court agreed
and enjoined the project pending IRB
review in accordance with the
regulations.

In fact, contrary to the suggestion of
these comments, the Crane court did not
hold that demonstration projects under
the Sogial Security Act were required to
be subject to the Part 46 tions.
Instead, the court simply found that the
regulations as then in effect were
intended to cover such demonstration
projeots, at least as they pertained to
impaosition of copayments upon
Medicaid recipients. Furthermore, the
court in no way conchided that the
recipients were placed at risk by the
demonstration project. Nothing in the
Crane decision can be read as
mandating the retention of Part 46
coverage in the case of the
demanstration projects which we are
now exempling from the regulations,

4. Several comments took issue with
the manner in which the notice of




Federal Register / Vol. 48, No. 44 / Friday, March 4, 1983 / Rules and Regulations

proposed rulemaking discussed our
statutory authority to regulate
experiments other than biomedical and
behavioral research. We noted that the
principal authority for the Part 46
regulations was section 474 of the Public
Health Service Act, which requires the
Secretary to establish regulations
governing “the conduct of biomedical
and behavioral research involving
human subjects” and specifies that an
IRB shall be the vehicle for review of
such research. In so noting, we in no
way meant to imply that we lacked
statutory authority to regulate the sorts
of experiments and demonstration
projects which we now are exempting
from IRB review under the Part 46
regulations. As the court held in Crane
v. Mathews, it is clearly within the
broad rulemaking authority of the
Secretary to regulate activity of that
nature. However, in exempting it from
IRB review, we felt it appropriate to
distinguish this activity from biomedical
and behavioral research, where we are
mandated by statute to impose such
review.

Other comments suggested that
certain demonstration projects under the
Social Security Act which we are now
exempting from IRB review in fact
feature considerable biomedical or
behavioral aspects, thus bringing them
within the scope of section 474's
mandate. While the phrase “biomedical
and behavioral research” is susceptible
to broad interpretation, we see no
indication that Congress intended the
requirements of section 474 to apply to
the demonstration projects subject to
the proposed exemption. When passing
legislation providing waiver or
demonstration authority under the
Social Security Act, Congress has made
explicit those circumstances in which it
believes that human subjects should be
protected by an additional layer of
regulatory review. See, for example,
section 1110(b) of the Social Securi
Act. Thus, we believe that it is totally
consistent with the intent of Congress in
passing section 474 thiat we exempt from
IRB review projects involving social
welfare and benefit programs. The court
in Crane v. Mathews agreed with our
view that section 474 does not require
regulation of such projects. See 417 F,
Supp. at 545.

5. Some comments objected that the
proposed exemption did not give
sufficient consideration to the
recommendations of the various
National and Presidential Commissions
that have studied the issue of protection
of human subjects. We believe that we
have addressed the major concerns of
those Commissions and their findings.

The Commissions have focused
principally on problems stemming from
biomedical and behavioral research
involving human subjects. Nevertheless,
we have experimented with broader use
of IRB review. As we indicated in the
notice of proposed rulemaking, our
experience with IRB review led us to
conclude that it was in fact unnecessary
and burdensome in the context of
research concerning benefit programs
under the Social Security Act and
otherwise. Throughout this process, we
have continued to consider, evaluate
and place greal weight upon the
comments of these Commissions. In fact,
as discussed below, dialogue with the
President’s Commission for the Study of
Ethical Problems in Medicine and
Biomedical and Behavioral Research
has also continued with respect to the
proposed exemption.

6. Among the commenters was the
President’'s Commission for the Study of
Ethical Problems in Medicine and
Biomedical and Behavioral Research.
The Commission noted that review by
state and federal officials did not
precisely “duplicate” IRB review unless
the reviewers included persons
independent of program management,
including non-government personnel
and persons with expertise in “ethical”
aspects of research. Recognizing that
“informed consent"” requirements could
easily frustrate social policy
experiments of the sort proposed for
exemption, the Commission
nevertheless suggested that this concern
could be addressed by the waiver
provisions in the regulations, In the
Commission's view, however, such
waivers should be issued by an IRB
rather than by the decision of either
state or federal program officials. The
Commission also suggested that
research projects covered by the
proposed exemption can create medical
risks as well as risks of non-physical
intrusions into personal or confidential
matters and that such risks should be
considered by an IRB. The Commission
expressed particular concern about
research entailing reduction of benefits
to certain recipients while others,
similarly situated, continue to receive a
higher level of benefits. In light of this
concern, the Commission proposed an
alternative exemption which would not
include such research. Thus, under the
Commission’s alternative, research
projects in any way limiting or reducing
the benefits to which recipients would
otherwise be entitled would continue to
be subject to IRB review.

We have considered the
Commission's comments with particular
care in recognition of its statutory

mandate in the area of ethical problems
in research. We have decided, however,
not to follow the Commission's
suggestion that the exemption be limited
to those research projects not entailing
reduction of benefits. A review of the
research projects covered by the
proposed exemption reflects that many,
if not most, of them could be construed
as reducing benefits in one way or
another. Accordingly, adoption of the
Commission’s alternative would not
adequately address the concerns which
prompted us to propose the exemption.

We do not agree with the
Commission's belief that the “ethical"
aspects of research in benefits programs
will go unreviewed unless
nongovernmental individuals with
expertise in the ethics of research
participate in consideration of proposed
studies. The questions raised by
research involving government benefits
are significantly different from those
raised by biomedical and behavioral
research. IRB's are typically constituted
to deal with the special ethical and
other problems involved in biomedical
and behavioral research. In contrast,
ethical and other problems raised by
research in benefit programs will be
addressed by the officials who are
familiar with the programs and
responsible for their successful
operation under state and federal laws.
The risks identified by the Commission
can be sufficiently evaluated by those
program officials.

7. Some comments disagreed with the
NPRM'’s conclusion that IRB review was
duplicative and unnecessary in the
context of the research projects
proposed for exemption. These
comments focused on the need for an
independent reviewing body to ensure
that recipient rights were properly
considered and expressed doubt as to
the ability of state officials in particular
to fulfill that role. In our view, these
comments ignore the fundamental
difference between such research
projects and biomedical and behavioral
research. In contrast to the latier, which
may result in either significant physical
invasions or intrusions upon the privacy
of participants, research in public
benefit programs typically involves
alterations in eligibility criteria, benefit
levels or delivery systems. These are
matters not falling within the expertise
of IRB members but instead within the
knowledge and experience of program
officials at both the state and federal
levels. In the course of promulgating
regulations for the various programs at
issue, these officials are regularly called
upon to make decisions of the same sort,
entailing determinations as to which
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persons may or may not receive benefits
and at what levels. In that sense, the
research projects proposed for
exemption do not differ substantially
from the normal program activity
administered by these officials,
Furthermore, with the addition of
clarifying language to the Part 46
regulations, there will be a well-defined
responsibility of federal program
officials to take into consideration
potential risks to the health and safety
of participants in research activity
before making decisions whether or not
to approve particular projects.

With respect to the adequacy of
review by state program officials, we
have no basis to question either the
competency or sincerity of state
personnel. In any event, research
proposals by the states receive thorough
review by federal officials experienced
in the various programs. It is significant
to note that the major Medicaid research
authority—section 1115 of the Social
Security Act—specifically provides that
projects thereunder be consistent with
the purposes of the program. In
reviewing state proposals, federal
officials will be mindful, as always, of
this injunction.

8. Certain comments suggested that, in
proposing to exempt from IRB review
research projects involving public
benefit programs, we somehow sought
to circumvent congressional intent and
impose program limits which had been
rejected by Congress. More specifically,
these comments referred to legislative
proposals to permit more extensive use
of copayments in the Medicaid program.
In fact, any research project involving
copayments will not benefit from the
exemption since the Secretary has
already exercised his discretion to
waive application of Part 46 to such
projects, pursuant to his authority under
45 CFR 46.101(e). See 47 FR 9208 (March
4, 1982). This provision of the
regulations allows the Secretary to
waive IRB review for any particular
research activity or class of research
activity. Thus, the status of co-payments
and other similar cost-sharing devices in
the Medicaid program will be unaffected
by the new exemption. It should also be
noted that the recently enacted Tax
Equity and Fiscal Responsibility Act
includes specific provisions governing
demonstration projects involving
Medicaid copayments.

9. A few comments asserted that the
proposed exemption was con to the
due process or equal protection clauses
of the Constitution because of the
possible impact which exempted
demonstration projects could have on
disadvantaged groups without adequate

opportunity for a hearing. The function
of IRB's, however, is not to provide
individual claimants with any “due
process” right to be heard. At most,
IRB's review in a general way broad-
based demonstration projects
specifically authorized by statute. In our
view, an individualized hearing of the
sort which typically is associated with
"due process” is not appropriate in this
contex!. To the extent that a “hearing"
of any sort is called for, the review
provided by state and federal program
officials Is more than adequate to serve
that function.

The proposed exemption also raises
no issue of equal protection. The only
result of the exemption will be that
projects involving public benefit
programs will not be subject to IRB
review while those involving biomedical
or behavioral research are. This
disparate treatment of different kinds of
research activities is, we believe,
completely rational and justified in light
of the substantially different character
of biomedical and behavioral research.
Thus, we do not view this different
treatment as violative of equal
protection.

-10. A small number of the comments
took issue with the conclusion that
Executive Order 12291 was inapplicable
to the NPRM. These comments basically
argued that the cost to beneficiaries of
Medicaid co-payments alone would
exceed the Executive Order’s threshold
figure of $100 million or more in annual
effect on the economy. Even if this
assertion were accurate, the proposed
exemption has no direct effect on
projects involving co-payments because
they have, as noted above, already been
exempted from Part 46 coverage
pursuant to the Secretary’s waiver
authority. Moreover, it is not the IRB
review provided by Part 46 which
controls the financial impact on
Medicaid beneficiaries or other _
participants in research activity.
Instead, program officials—at both the
state and federal levels—make the
decisions which influence the level of
benefits by proposing and approving
demonstration projects involving their
programs. Thus, the proposed exemption
has no direct bearing on any financial
impact which may occur as a result of
such projects.

Impact Analysis
Economic Impact on Small Entities

The Secretary certifies that the
proposed rule will not have a significant

economic impact on a substantial
number of small entities within the

meaning of the Regulatory Flexibility

Act, Pub. L. 96-354. Thus, a regulatory
flexibility analysis is not required.

Classification of Rule Under E.O. 12291

The Secretary has determined that
this rule is not a “major rule" under
Executive Order 12291 and thus a
regulatory impact analysis is not
required. The Secretary’s determination
is based on the finding that the proposed
rule would not:

(1) Have an annual effect on the
economy of $100 million or more;

(2) Impose & major increase in costs or
prices for consumers, individual
industries, federal, state or local
government agencies, or geographic
regions; or

(3) Result in significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

List of Subjects in 45 CFR Part 46

Civil rights, Government contracts,
Grant programs—health, Prisoners,
Research, Safety.

Dated: August 26, 1982,
Edward N, Brandt, Jr.,
Assistant Secretary for Health,

Richard S. Schweiker,
Secretary.

PART 46—PROTECTION OF HUMAN
SUBJECTS

For the reasons set out in the
preamble, Part 46 of 45 CFR is amended
as set forth below,

1. Section 46.101 is amended by
adding a new paragraph (b)(6) and a
new paragraph (i) to read as follows:

§46.101 To what do these regulations
apply?

(b) L

(6) Unless specifically required by
statute (and except to the extent
specified in paragraph (i)), research and
demonstration projects which are
conducted by or subject to the approval
of the Department of Health and Human
Services, and which are designed to
study, evaluate, or otherwise examine:
(i) Programs under the Social Security
Act, or other public benefit or service
programs; (ii) procedures for obtaining
benefits or services under those
programs; (iii) possible changes in or
alternatives to those programs or
procedures; or (iv) possible changes in
methods or levels of payment for
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benefits or services under those comments should be submitted by April Because of the limited time available
programs. 4, 1983. in which territories may obligate FY

. . . . . 1963 funds, we believe that it would be

(i) I, following review of proposed
research activities that are exempt from
these regulations under paragraph (b)(6},
the Secretary determines that a research
or demonstration project presents 8
danger to the physical, mental, or
emotional well-being of a participant or
subject of the research or demonstration
project, then federal funds may not be
expended for such a project without the
written, informed consent of each
participant or subject.

2. Section 48.1186(c) is revised to read
as follows:

§48.116 General requirements for
informed consent.

(¢} An IRB may approve a consent
procedure which does not include, or
which alters, some or all of the elements
of informed consent set forth above, or
waive the requirement to oblain
informed consent provided the IRB finds
and documents that:

(1) The research or demonstration
project is to be conducted by or subject
to the approval of state or local
government officials and is designed to
study, evaluate, or otherwise examine:
(i) Programs under the Social Security
Act, or other public benefit or service
programs; (ii) procedures for obtaining
benefits or services under those
programs; (iii) possible changes in or
alternatives to those programs or
procedures; or (iv) possible changes in
methods or levels of payment for
benefits or services under those
programs; and

{2) The research could not practicably
be carried out without the waiver or
alteration.

[FR Doe. 63-5540 Flled 3-3-5% 845 um)
BILLING CODE 4150-04-M

45 CFR Part 96

Block Grant Programs

AGENCY; Office of the Secretary, HHS,
ACTION: Final rule with comment period.

SUMMARY: This rule amends current
regulation at 45 CFR 96.112(b) to allow
continued funding of the Community
Services Block Grant (CSBG) in the
territories of Guam and American
Samoa during Fiscal Year (FY) 1983,
This change was made necessary by the
limitations imposed on CSBG funding by
section 138 of Pub. L. 97-276.

DATES: This rule is effective March 4,
1983. To assure consideration,

ADDRESS: Submit comments lo Spencer
L. Lott, II, Director, Office of State and
Project Assistance, Office of Community
Services, 1200 19th Street, NW.,
Washington, D.C. 20508.

FOR FURTHER INFORMATION CONTACT:
Spencer L. Lott, I1, (202) 254-7030.

SUPPLEMENTARY INFORMATION: Section
675(c)(2)(A}(i) of the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 97-
35) (“the Act”) required each State
receiving funds under the CSBG to use
at least 90 percent of its FY 1982 funds
to make grants to “eligible entities” {as
defined in section 673(1) of the Act) or to
organizations which serve migrant or
seasonal farmworkers. “Eligible
entities” are primarily organizations
which had been designated during FY
1881 as community action agencies or
community action programs under the
Economic Opportanity Act of 1964, For
FY 1983 and subsequent years, section
675(c)(2){A)(ii) of the Act afforded
States greater flexibility in the use of
their funds to make grants to non-profit
private community organizations which
serve migrant or seasonal farmworkers,
or to political subdivisions within the
States.

The territories of Guam and American
Samoa do not have any organizations
within their jurisdictions which meet the
definitions of “eligible entities”. Thus
they were seemingly precluded from
using more than 10 percent of their FY
1982 CSBG funds. Therefore, the final
block grant regulations published by this
Department of July 8, 1982 (47 FR 29472),
explained that because Congress had
not intended such a result, States or
territories with no eligible entities could
distribute their FY 1882 allotments using
the funding criteria applicable for FY
1983, as specified in section
675(c)(2)(A)(i).

However, section 138 of Pub. L. 97-278
imposed a new limitation which in effect
extends to FY 1982 funding limitations

through FY 1883, by requiring that States

pass through 90 percent of théir
allotments to “eligible entities" or to
organizations that serve migrant or
seasonal farmworkers during FY 1983 as
well. Thus under the current regulation
these territories are once again arguably
prevented from distributing most of their
CSBG funds. We do not belleve that this
result was intended by Congress.
Consequently, we are amending 45 CFR
96.112(b) to allow these territories lo
distribute their allotments according to
the original requirements which would
have been applicable under section
675(c)(2)(ii) of the Act.

impracticable and contrary to the public
interest to delay availability of funds to
the affected territories during the time
necessary 1o conduct a rulemaking
proceeding. Moreover, since this rule
merely extends an existing rule to take
into account the extension of the
underlying statutory provision, we
believe it is unnecessary to solict public
comment. Accordingly. we find that
good cause exists lo waive the
requirement for prior opportunity for
comment. For the same reason, and
because the rule relieves a restriction,
we are making the reguiation effective
immediately, instead of allowing the
customary 30-day delayed effective
date. Although we are not soliciting
public comment prior to publication of
the rule, comments may be submitted as
stated above, and appropriate changes
will be made in the rule based on any
comments received.

Regulatory Impact
Executive Order 12291

E.O. 12291 requires that a regulatory
impact analysh be prepared for major
rules—defined in the Order as any rule
that has an annual effect on the national
economy of $100 million or more, or
certain other specified effects. The
Department concludes that this
regulation which allows Community
Services Block Grant funding for the
territories of Guam and American
Samoa during Fiscal Year 1983 is not a
major rule within the meaning of the
Executive Order because it does not
have an effect on the economy of $100
million or more or otherwise met the
threshold criteria. It merely sets forth
the terms and conditions for spending
appropriated funds. In this case, the
effect of this regulation change is not to
determine whether or not money, will be
spent, but the procedure by which it will
be spent, and it is that effect—which is
negligible—against which the threshold
criterion is applied. Accordingly, a
regulatory impact analysis is not
required.

Regulatory Flexibility Act of 1880

The Regulatory Flexibility Act (5
U.S.C. Ch. 8) requires the Federal
government to anticipate and reduce the
impact of rules and paperwork
requirements on small businesses. The
primary impact of this regulation is on
the territories of Guam and American
Samoa, which are not "small entities”
within the meaning of the Act. Because
this regulation provides the two
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territories with great authority to
prescribe management, organization,
funding and eligibility practices for
service delivery, it does not directly
impact small entities, either favorably or
adversely. Instead, impacts will depend
on future decisions of the two territories.

We are not required to perform o
regulatory impact analysis where the
effect of the proposed regulation is
speculative, and will be caused by
decisions made independently of the
Federal government. Therefore, the
Secretary hereby certifies that a
regulatory flexibility analysis is not
required.

List of Subjects in 45 CFR Part 96

Administrative practice and
procedure, Aged, Alcoholism, Child
welfare, Community action program,
Drug abuse, Energy, Grant programs—
energy, Grant programs—health, Grant
programs—Indians, Grant programs—
social programs, Health, Indians,
Investigations, Low and moderate
income housing, Maternal and child
health, Mental health programs, Public
health, Reporting and recordkeeping
requirements, Social security.

PART 96—{AMENDED]

For the reasons set forth in the
preamble, Title 45, § 96.112(b) of the
Code of Federal Regulations is amended
to read as follows:

§96.112 Community Services Block Grant.

(b) A State or territory that does not
have any eligible entity" as that term is
defined in section 673(1) of the
Reconciliation Act (42 U.S.C. 9902), as
amended by section 17 of Pub. L. 97-115
(December 18, 1981), or any other entity
for which funding is allowed under
Section 138 of Pub. L. 97-276, may
distribute its allotment for the Fiscal
Year beginning October 1, 1982
according to section 675{c)(2)(A)(ii) of
the Reconciliation Act.

Dated: February 2, 1983,

Harvey R. Vieth,
Director, Office of Community Services,
Dated: February 14, 1983,

Thomas R. Donnelly, Jr.,
Acting Secretary.,

[FR Doc. 63-5580 Piled 3-3-83; @43 um)
BILLING CODE 4150-04-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 1, and 90

Amendment of the Commission's
Rules Pursuant to Its Unreguiatory
Program

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Federal Communications
Commission is amending the Rules
concerning the land mobile radio
services so as lo eliminate those that are
now unnecessary or outdated and to
bring others into agreement with rules
that were amended previously in other
rulemaking actions.

EFFECTIVE DATE: March 4, 1983.
ADDRESS: Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Arthur C, King, Private Radio Bureau,
(202) 634-2443.

SUPPLEMENTARY INFORMATION:

List of Subjects
47 CFR Part 1

Administrative practice and
procedure.

47 CFR Part 80

Private land mobile radio services.

In the matter of amendment of Parts 0,
1, and 90 of the Commission's rules and
regulations pursuant to the
Commission’s Unregulatory Program.

Order

Adopted: February 3, 1083,

Released: February 15, 1983.

1. This Order is intended to simplify
the rules by deleting unnecessary or
outdated rule sections in Parts 0, 1, and
90 of the Commission’s Rules and
Regulations, by relaxing restrictions,
and by making editorial corrections
where necessary.

2. The affected rule sections are:

§§ 0.401, 1,923, 1.951, 1.952, 90.3, 90.17,
90.19, 90.21, 90.35, 90.41, 90.45, 90.49,
90.51, 80.63, 90.67, 90.73, 90.75, 90.91,
90.127, 90.129, 90.135, 90.157, 80.175,
90.238, 90.251, 90.255, 90.555, and 90.560.

3. We conclude that the adoption of
the amendments set forth in the
Appendix will serve the public interest,
and inasmuch as these amendments
impose no additional burdens and raise
no issue upon which comments would -
serve any useful purpose, we conclude
that notice and public procedure thereon
are unnecessary and contrary to the
public interest. We also conclude that
the effective date of these rule changes
shall be the date on which they are

published in the Federal Register.
Authority for this action is set forth in
the Administrative Procadure and
Judicial Review Act provisions of 5
U.S.C. § 553(b)(3)(B), and (d).

4. Inasmuch as & general notice of
proposed rule making is not required,
the Regulatory Flexibility Act does not
apply.

5. Therefore, it is ordered, That
pursuant to sections 4(i) and 303(r) of
the Communications Act of 1934, as
amended, and the authority delegated to
the Managing Director by § 0.231 of the
Commission’s Rules, 47 CFR 0,231, the
Commission's Rules and Regulations are
amended as set forth in the attached
Appendix effective upon publication in
the Federal Register.

(Secs. 4. 203, 48 Stat., as amended, 1008, 1082;
47 U.S.C. 154, 303)

Federal Communications Cammission,
Edward ]. Minkel,

Managing Director.

Appendix
PART 0—[AMENDED])

A. Part 0 of the Commission’s Rules
and Regulations is amended as follows:

1. Section 0.401 is amended by the
removal of paragraph (g) in its entirety
and the substitution of [Reserved] and
by the revision of paragraph (e)(1) to
read as follows:
§0.401 Location of Commission offices.

- - . . .

(e) L

(1) The mailing address of the
Gettysburg Data Processing Center and
the Private Radio Bureau Licensing
Division is: Federal Communications
Commission, Gettysburg, Pennsylvania
17325,

(8) [Reserved]
PART 1—{AMENDED]

B, Part 1 of the Commission's Rules
and Regulations is amended as follows:

1. Section 1.923(a) is revised to read as
follows:

§1.923 Walver of construction permit
requirement.

(a) A construction permit is not
required for any station in the Private
Radio Services. However, certain
private radio facilities must be
constructed within the time periods
specified in Part 90. See, however,

§ 1.1311(c).

2. Section 1.951 is revised to read as
follows:
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§ 1.951 How applications are distributed,

Licensing Division. All applications
for radio stations in the following
services:

(a) Aviation and Marine Branch.
Aviation Radio Services applications:
Alr Carrier Aircraft, Private Aircraft,
Airdrome Control, Aeronautical
Enroute, Aeronautical Fixed,
Operational Fixed (Aviation),
Aeronautical Utility Mobile,
Radionavigation [Aviation), Flight Test,
Flying School, Aeronautical Public
Service, Civil Air Patrol, Aeronautical
Advisory, Aeronautical Metropolitan,

Aeronautical Search and Rescue Mobile,

and Aeronautical Multicom.

Marine Radio Services applications:
Public Coast Stations, Limited Coast
Stations, Stations on Land in the
Maritime Radiodetermination Service,
Fixed Stations associated with the
Maritime Mobile Service, Stations
operated in the Land Mobile Service for
maritime purposes, Stations on
Shipboard in the Maritime Services, and
Public Fixed Stations in Alaska.

{b) Land Mobile Branch. Industrial
Radio Services applications: Business,
Forest Products, Industrial
Radiolocation, Manufacturers, Motion
Picture, Petroleum, Power, Relay Press,
Special Industrial and Telephone
Maintenance.

Land Transportation Radio Services
applications: Motor Carrier, Railroad,
Taxicab, and Automobile Emergency.

Public Safety Radio Services
applications: Fire, Forestry-
Conservation, Highway Maintenance,
Local Government, and Police.

Special Emergency Radio Service
applications: Medical services, rescue
organizations, physimlly handicapped,
veterinarians, disaster relief
organizations, school buses, beach
patrols, establishments in isolated
areas, communications standby
facilities.

(c) General Radio Branch: Amateur,
Citizens Band, Radio Control, General
Mobile, Disaster.

8. Section 1.852(b) is amended to
reflect sub-title changes and to add
radio services as follows:

§1.952 How file numbers are assigned:

(b)o.o
Industrial Services

IB—Business.

[F—Forest Products
IX—Manuofacturers.
IM—Motion picture.
[P—Petroleum.

IY—Relay Press.
IS—Special Industrial,
IT—Telephone Maintenance.
IW—Power.

Radiolocation Service
RS—Radiolocation.

» » » . »

PART 90— AMENDED]

C. Part 90 of the Commission’s Rules
and Regulations is amended as follows:

1. Section 80.3 is removed in its
entirety and [Reserved) is substituted as
follows:

§90.3 [Reserved)
2. Section 90.17 is amended by the

addition of new languvage fo paragraph
(a) to read as follows:

§90.17 Local Government Radio Service,

(&) Eligibility. Any territory,
possession, state, city, county, town or
similar governmental entity, including a
district and an authority, but not
including a school district or authority
or a park district or authorily except as
provided for in § 80,242, is eligible to
hold authorizations in the Local
Government Radio Service to operate
radio stations for transmission of
communications essential to official
activities of the licensee.

3. Section 90.19 is amended by the
modification of paragraph (¢} Article
5(g) to read as follows:

§90.19 Police Radio Service.

(g) The abbreviations contained in
Appendix 9 of the Atlantic City Radlo
Regulations shall be used to the greatest
possible extent, Service indications are as
follows: “P”, priority, for messages that are to
be sent immediately, regardless of the
number of other messages on file. If no
service indication is govm. the messuges are
to be transmitted m order of receipt,

4. Section 90.21(1»}. the Fire Radio
Service Frequency Table, is amended to
read as follows:

§90.21 Fire Radio Service.

- . » -

(b).cc

Frequency o band Class of station(s) o
480 526, Baso o Mobile: ]
QOUIND i S lSD et ———— 8
480575 -

450,600 -
450,625 —
485525 Mobde [}
465550 — 8
465575 -
455,600, . )
) SWElE eSSl T S e e Ve
- . . .

5. Section 80.35 is amended by the
removal of paragraph (c) and the

substitution of [Reserved] to read as
follows:

§90.35 Medical Services.

(" L

(c] [Reserved]

6. Section 90.41 is amended by the
removal of paragraph (c) and the 3
substitution of [Reserved] lo read as
follows:

§90.41 Disaster Relief Organizations.

(c) [Reserved]

7. Section 90.45 is amended by the
removal of paragraph (b) and the
substitution of [Reserved] to read as
follows:

§60.45 Beach Patrols,

(b} [Reserved)

8, Section 90.49 is amended by the
removal of paragraph (c) and the
substitution of [Reserved| to read as

follows:

§90.49 Communications standby facilities.

- - - - -

(c] [Reserved]

'9. Section 90.51 is amended by the
removal of paragraph (b} and the
substitution of [Reserved] to read as
follows:

§90.51 Emergency repair of public
communications facilities.

(b} [Reserved)
10. Section 90.83 is amended by

amending paragraphs (c) and revising

(d) (6} to read as follows:
§90.63 Power Radio Service.
(c)' . »
Power Radio Service Frequency Tabla
Froquency or band Ciass of station|s) L::
154.46975_ -~ —to . — &2

(d) ..

{6) This frequency is available for
assignment to multiple address fixed
stations employing omnidirectional
antennas used for Power Utility peak
load shaving and shedding and to
mobile stations used for the remote
control of objects and devices. The
maximum power that may be authorized
to fixed stations is 300 watts output, and
the maximum power that may be
authorized for mobile stations is 1 watt
output. This frequency may also be
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assigned to operational fixed stations
employing directional antenna systems

(front-to-back ratio of 20 dB) when such

stations are located at least 220 km. (75
mi.) from the boundaries of any
urbanized area of 200,000 or more
population. (U.S Census of Population,

1960). The maximum power output of the

transmitter for such fixed stations may
not exceed 50 watts. A1, A2, A9, F1, F2,
or F9 emission may be authorized.

11. Section 90.67(b) is the Forest
Products Radio Service Frequency
Table, is amended as follows:

§90.67 Forest Products Radio Service.

» - - » »
(b). L
Forest Products Radio Service Frequency
Table
Froquercy or band Clase of statonds) 9’;:*
- » - - -
4318 6o 2
- » » . -
152465 O 2,28
. » - - -
154.825, ... B30 OF MODHE v s
157.728 Mobés 20
157.740.. Baoe or Moble ... s
457.000 O 2
457,025 —0 2
457,075 O 2
- » - - .

12. Bection 90.73(c) is amended in the

Special Industrial Radio Service
Frequency Table, as follows:
§90.73 Special Industrial Radio Service.

(c). LR

Special Industrial Radio Service Frequency

Table

Froquency o band Class of stabon(s) u.':',,"
4318 ) ~ 2.34
457,000 —.d0 2
457,005 — 1o s 2
457078 .._..;b 2

13, Section 80.75 (b), the Business
Radio Service Frequency Table, and (f)
are amended o read as follows:

§90.75 Business Radio Service.

(b)o..

Business Radio Service Frequancy Table

Froquency orband  Class of stationks) e

Mogahertr:

o ——— Y 3 — 12

 f R e e D Rra el ST, 1.2

2747 — 12

2746 0 12
- . ~ . .

480 975, 30 1.2.26.39,40
969,000 s e 0 e 1 2,280,355 ,40
» - » - ~ -

» » . » »

(f) Limitation on itinerant operation.
Base or mobile stations being utilized in
itinerant operation will be authorized
only on base or mobile frequencies
designated for itineran! operation under
§ 90.75(c)(3). or on other frequencies not
designated for permanent use.

14. Section 90.91(b) is amended in the
Railroad Radio Service Frequency Table
as follows:

§90.91 Railroad Radio Service.

(b) .o
Raliroad Radio Service Frequency Table

Frequency or band  Class of station(s) Limitations

7250 — 00 2
e O 2

. - - - -
» . » » .

15. Section 80.127(a) is amended to
reflect the new address in Gett{sburg.
Pennsylvania for submission o
applications as follows:

§90.127 Filing of applications.

(&) All applications for station
authorizations and related
correspondence shall be submitted to:
Federal Communications Commissidn,
Gettysburg, Pennsylvania 17325.

16. Section 90.129 is amended by the
removal of paragraphs (d) and (1) and
the substitution of [Reserved] to read as
follows:

§90.129 Supplemental information to be
routinely submitted with applications.

(d) [Reservad]

(1) [Reserved)

17. Section 90.135(b) (6) and (7) are
amended to remove the reference to
Form 425 and to reflect the new address
in Gettysburg, Pennsylvania as follows:

§90.135 Modification of

(b) L

(6) In case of a change listed in
paragraph (b) (1) or (2} of this paragraph,
the licensee shall promptly notify the
Commission of such change, The notice,
which may be in letter form, shall
contain the name and address of the
licensee as they appear in the
Commission's records, the new name or
address, the call signs and classes of all
radio stations authorized to the licensee
under this part and the radio service in
which each station is authorized. The
Notice shall be sent to, Federal
Communications Commission,
Gettysburg, Pennsylvania 17325 and to
the Engineer in Charge of the Radio
District in which the station is located,
and a copy shall be maintained with the
license of each station until a new
license is issued.

(7) In the case of a change listed in
paragraph (b) (3), (4), or (5) of this
paragraph the licensee shall promptly
notify the Commission within 30 days of
the change. The notice shall be filed on
the appropriate application form (FCC
Form 574), and shall be sent to: Federal
Communications Commission,
Gettysburg, Pennsylvania 17325,

18. Section 80,157 is revised to read:

§ 90.157 Discontinuance of station
operation.

If a station licensed under this part
discontinues operation on & permanent
basis, the licensee shall forward the
station license to the Commission for
cancellation. For the purposes of this
section, any station which has not
operated for 1 year or more is
considered to have been permanently
discontinued.

19. Section 90.175 is amended by the
removal of paragraph (e){4) and the
substitution of [Reserved].

§90.175 Frequency coordination
requirements.

(e) ore«»
(4) [Reserved)

20. Section 90.238(e) of the rules is
revised to read as follows:

§90.238 Telometry operations.

{e) Frequencies separated by 12.56 kHz
from regularly assignable frequencies in
the 450470 MHz band, which are listed
at 80.267(b), except that frequencies
separated by 12.5 kHz from frequencies
in the 400.650-460.875 MHz and 465.650-

' 465.875 MHz bands are also available in

the Business Radio Service for one-way,
non-voice biomedical telemetry
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operation in hospitals, or in medical or
convalescent centers.

21. Section 90.251 is revised to remove
references to the 27 MHz band as
follows:

§90.251 Scope.

This subpart sets forth special
requirements applicable to the use of
certain frequencies (4383.8 kHz) or
frequency bands (72-76, 216-220, 450
470, and 1427-1435 MHz).

§90.255 [Reserved)

22, Section 90.255 is removed in its
entirety and [Reserved| is substituted to
read as follows:

23, Section 90.555(b) is amended to
read as follows:

§90.555 Combined frequency

{b) Combined frequency list:

Fraquency Senvicon Umitatons
m. . - - -
35.00-3501 ... 1B, IF, IM, P, IS, Do.

T, W, IX 1Y,
3502 B, PS Low Power (ZW.).
35.04.- 8 tererant
151.145 PO, 18 Do.

. - - - -

24. Section 90,5680 is removed in its
entirety and [Reserved] is substituted to
read as follows:

§90.560 [Reserved]

[FR Doc. E3-5418 Piled 3-3-5% 843 am)]
BILLING CODE 6712-01-M

47 CFR Part 22
[CC Docket No. 20870; FCC 83-38]

Public Mobile Radio Services;
Regulatory Policies and Procedures
for the Domestic Public Land Mobile
Radio Service

AGENCY: Federal Communications
Commission.
ACTION: Interim rule,

SUMMARY: Policies and procedures
concerning objective need showings for
applications requesting an additional
one-way frequency for one-way
signaling stations are being proposed.
The present rules do not provide
applicants with sufficient information as
to what is required in need showings

before applications can be granted.
Applicants requesting an additional one-
way frequency must show that the
existing or projected grade of service is
.50 before an additional channel is
granted. The proposed standards are
being adopted on an interim basis.

EFFECTIVE DATE: Interim rule effective
April 4, 1883,

ADDRESS: Secretary's Office, Rm. 222,
FCC, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Carmen A. C. Borkowski, (202) 632-6450.

SUPPLEMENTARY INFORMATION: List of
Subjects in 47 CFR Part 22

Communications common carriers,
Mobile radio service, Radio common
carriers,

In the matter of regulatory policies
and procedures for the Domestic Public
Land Mobile Radio Service (CC Docket
No. 20870).

Interim Rule

Adopted January 27, 1983.
Released: February 14, 1963,

By the Commission:

1. In a Further Notice of Proposed
Rulemaking adopted on January 27, 1983
we adopted objective need standards
for one-way service. See Proposed Rules
Section in the Federal Register issue for
Thursday, February 3, 1083. In addition,
we adopt the objective one-way need
standards as an interim rule pending the
conclusion of this rulemaking
proceeding.’ The experience we have
gained from using objective need
standards for two-way service
demonstrate to us that one-way
standards are also needed. Use of the
interim standards will assist us in
determining the proper objective
standards for one-way service il
objective standards are adopted on a
longer term basis.

2. The authority for this rulemaking is
contained in Section 4 and 303 of the
Communications Act of 1934, as _
amended.

3. Pending the conclusion of this
rulemaking proceeding, we will follow
the objective need standards presented
in Appendix I on an interim basis. The
interim rule becomes effective 30 days
after publication of this document in the
Federal Register.

(Secs. 4, 303, 48 stat., as amended, 1066, 1082;
47 U.S.C. 154, 303)

1 Applications which fail to demonstrate need in
accordance with the interim standards will be
retumed as unacoeptable for filing pursvant to
§ 22.20 of the rules.

Federal Communications Commission.
William J. Tricarico,
Secretary.

Appendix I—Interim Rule
PART 22—{AMENDED]

47 CFR Part 22 is revised as follows:
1. Section 22.16 (c] is added to read as
follows:

§22.16 Objective need standards.

(c) Applications for one additional
paging channel will be granted as
follows:

(1) If the application shows that the
existing system’s present grade of
service is 0.50 or greater or that the
existing grade of service is 0.40 or
grealer with a projected grade of service
of 0.50 or greater, the additional channel
will be granted.

(2) Procedures to determine grade of
service:

(i) Separate § 22.516 data shall be
submitted for tone-only units, tone-voice
and tone-optical readout.

(ii) For each § 22.516 submission, the
bouncing busy-hour occupied time of a
system shown by the § 22.516 study
shall be divided by the number of units
in the system to derive a basic
reckoning factor for projecting traffic in
a proposed system. This reckoning
factor shall be in minutes per unit
(MPU), .e., the time & system is on the
air during the busy hour divided by the
number of units presently authorized to
use that system.

(iii) A unit shall be considered as
generating traffic in a proposed system
if it falls into one of three categories:

(A) Present subscriber units,

(B) Subscriber units for which there
are written held orders, and

(C) Subscriber units projected through
the use of a valid statistical survey.

(iv) The number of units included in
paragraph (c)(2)(iif) (B) and (C) of this
section, above shall be discounted by 20
percent.

{v) The MPU shall be multiplied by
the total of the units included in
paragraph (c)(2)(iii) of this section, as
discounted, and divided by 60 to
estimate, in Erlangs, the expected traffic
in the proposed system.

{vi) Referring to the Erlang C Table,
the expected grade of service level shall
be calculated for each proposed system.
A determination of whether an
additional channel will be authorized
will be based on the grade of service so
calculated.

(FR Doc. 83-5410 Piled 3-3-&% 845 am)
BILLING CODE 6712-01-M
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47 CFR Parts 81 and 83
[PR Docket No, 82-811; FCC 83-68)

Amendment of the Commission’s
Rules To Specify the Circumstances
Under Which Limited Coast Stations
May Be Exempted From the Watch
Requirement on 156.8 MHz and To
Authorize the Use of Marine VHF
Channel 88A in the Lake Michigan Area

AGENcY: Federal Communications
Commission,

ACTION: Final rule,

SUMMARY: This document specifies the
circumstances under which limited coast
stations may be exempted from the
requirement to maintain a wateh on
156.8 MHz, and allows the use of
simplex marine VHF Channel 88A in the
Lake Michigan area. This action will
relieve limited coast stations of an
unnecessary burden, and in Lake
Michigan it will provide the public with
an additional marine channel. This rule
making will further the Commission's
objective of providing service to the
public in the least burdensome and most
efficient manner possible,

EFFECTIVE DATE: March 28, 1983,
ADDRESS: Federal Communications
Commission, Washington, D.C:20554.
FOR FURTHER INFORMATION CONTACT:
Robert H. McNamara, Private Radio
Bureau, (202) 832-7175.

SUPPLEMENTARY INFORMATION:

List of Subjects
47 CFR Part 81

Coast stations, Radio, Telephone.
47 CFR Part 83

Ship stations, Great Lakes.

In the matter of amendment of Parts
81 and 83 of the Commission’s rules to
specify the circumstances under which
limited coast stations may be exempted
from the watch requirement on 156.8
MHz and to authorize the use of marine
VHF Channel 88A in the Lake Michigan
areal (PR Docket No. 82-611).

Report and Order

(Procseding Terminated)
Adopted: February 17, 1963.
Released: February 29, 1083,
By the Commission:

Summary

1. In this Report and Order we are
amending Parts 81 and 83 of the
Commission’s rules: {1) To specify the
circumstances under which limited coast
stations are exempted from the
requirement to maintain a watch on
156.8 MHz; and (2) to make simplex

marine VHF Channel 88A (157.425 MHz)
available for commercial intership
communications in the Lake Michigan
area beyond 75 miles of the United
States/Canada border.

The 156.8 MHz Watch Requirement for
Limited Coast Stations

2. Limited coast slations are maritime
radio stations on land which serve the
operational and business needs of ships,
including the transmission of safety
communications. They do not provide a
public correspondence service.

3. The frequency 156.8 MHz is
designated as the distress, safety and
calling frequency in the VHF maritime
mobile service. As a calling frequency.
156.8 MHz is the frequency on which
contact can be made with ship and
coast stations. After contact is made the
parties shift to a working frequency.
Although this operating procedure is
permitted, whenever practicable,
contact between ship stations and
limited coast stations is made directly
on the appropriate ship-shore working
frequency to unnecessary
communications on 156.8 MHz. Distress
and safety messages are also
transmifted an 156.8 MHz. By
designating the distress frequency as the
calling frequency, the rules ensure that a
maximum number of stations will be
listening at any given time.

4. Under § 81.191(d)(1) of the
Commission's rules, each limited coast
station licensed to transmit by
telephony in the band 156-162 MHz
shall, during its hours of service for
telephony, maintain an efficient watch
on the frequency 156.8 MHz whenever
such station is not being used for
transmission on that frequenacy.
However, the Commission may exempt
any limited coast station from this
watch requirement if it considers that
the circumstances demonstrate that the
watch is duplicated by public coast
stations or Government coast stations
having continuous hours of service,

5. In the Notice of Proposed Rule
Making in this proceeding * thereafter
NPRM) we proposed to amend the rules
to exempt most limited coast stations
from the watch requirement. The
Commission previously exempted public
coast stations (which provide public
correspondence service) from this watch
in areas where coverage is provided by
the Coast Guard or other Government
entities, The Coast Guard maintains a
continuous watch on 156.8 MHz along
the entire coast of the United States.
Therefore, in the case of limited coast
stations located on the coast, a general

'PR Docket No. 82-611, released Augus! 31, 1962,
47 FR 40187,

exemption was proposed, The criteria
proposed are identical to those under
which the Commission presently
exempts public coast stations from the
156.8 MHz watch requirement. Limited
coast stations servicing inland waters
would continue to be exempted from the
156.8 MHz watch requirement on a case
by case basis where it {s shown that
Federal, State or Local Government
stations meintain the watch.”

6. No comments were received in
response to the Notice of Proposed Rule
Making.

7. We conclude that the amendment
proposed in the NPRM to exempt VHF
limited coast stations from the
requirement to maintain watch on 156.8
MHz is in the public inlerest. This
amendment will eliminate a watch
requirement imposed on the maritime
public which duplicates coverages
provided by Federal, State or Local
Government siations,

Frequency Allocation in the Lake
Michigan Area

8. In 1976 the Commission changed the
status of frequencies 157.425
{commercial intership frequency) and
162.025 MHz (Government frequency) to
form duplex marine VHF Channel 88.2
Section 83.351(b)(55) was amended and
a new paragraph (b)(72) was added 1o
except vessels plying the Great Lakes
and St. Lawrence Seaway from the
category of vessels permitted to use
simplex Channel 88A for commercial
intership communications. In the same
action the newly formed duplex channel
was made available to ship stations
plying the Great Lakes and St. Lawrence
Seaway for public correspondence
communications with Canadian coast
stations (see § 2106, footnote US223,
and § 83.351(b)(72) of the rules).

9. The Great Lakes area includes
Lakes Superior, Huron, Erie, Ontario
and Michigan. With the exception of
Lake Michigan, all the lakes border on
both the United States and Canada.
Lake Michigan is located totally within
the bounds of the United States and as a
resull, except at the northern end of the
lake, is beyond the range of
communication with Canadian coast
stations. Consequently, simplex Channel
88A could be used in much of Lake
Michigan without the need to coordinate
with Canada.

10, In the NPRM we proposed to limit
the broad language used in paragraphs
(b){55) and (72) of § 83.351, thereby
permitting the use of simplex Channel
88A for commercial intership

*Report and Order, Docket No, 20838, adopted
November 23, 1976, 41 FR 54480, 62 FCC 2d 445.
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communications in the Lake Michigan
area beyond 75 miles of the United
States/Canada border, In view of Lake
Michigan's internal location, we saw no
reason why the public should be
deprived of the use of this additional
channel.

11. As indicated above, no comments
were filed in the proceeding. We
continue to believe that the availability
of this additional marine channel on
Lake Michigan is in the public interest.
Therefore, we are amending the rules as
proposed.

Summary of Action

12, In summary, we are: (1) Revising
§ 81.191 to provide a general exemption
from the requirement to maintain a
listening watch on 156.8 MHz for all
limited coas! stations serving coastal
walers; and (2) revising § 83.351 to make
Channel 88A (157.425 MHz) available
for intership communications on Lake
Michigan beyond 75 miles of the United
States/Canada border.

13. The rule amendments proposed in
this proceeding, while expected to
benefit the maritime public as described
above, will not result in a significant
economic impact on any person or
entity. Therefore, the Commission has
determined that Sections 603 and 604 of
the Regulatory Flexibility Act of 1980
{Pub. L. 86-354) do not apply lo this rule
making proceeding, because the rule will
not, if promulgated, have a significant
economic impact on a substantial
number of small entities.

14, Regarding questions on matters
covered in this document contact Robert
H. McNamara, (202) 832-7175.

15. Accordingly, it is ordered, that
under the authority contained in .
Sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154{i) and 303(r), the
Commission's rules are amended as set
forth in the Appendix, effective March
28, 1983,

18. It is further ordered, That this
proceeding is lerminated.

(Secs. 4, 303, 48 Stut., as amended, 1066, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
William J. Tricarico,

Secrelary.

Appendix

Parts 81 and 83 of Chapter I of Title 47
of the Code of Federal Regulations are
amended as follows:

PART 81—STATIONS ON LAND IN THE
MARITIME SERVICES AND ALASKA-
PUBLIC FIXED STATIONS

In § 81.191 paragraph (d) Is removed
and reserved and paragraph (c) is
amended to read as follows:

§81 191 Radiotelephone watch by coast
stations.

» - » » -

{c) All coast stations not serving
inland lakes, rivers and bays (i.e., inland
waters) shall be exempt from the
channel 16 watch requirement.
However, each coast station located on
inland waters (exclusive of the Creat
Lakes which are exempt) licensed to
transmit by telephony on one or more
frequencies within the band 156-162
MHz shall, during its hours of service for
telephony, maintain an efficient watch
for the reception of Class F3 emission on
the frequency 156.800 MNz whenever
such station is not being used for
transmission on that frequency. An
exemption will be granted to any inland
water coast station from compliance
with this requirement when it has been
demonstrated that an efficient watch on
156,800 MHz is maintained over 85% of
the coast station's service area by
Federal, State or Local Government
stations. Such a request for an
exemption must include a chart showing
the receiving service area of the inland
water coast station by the method
specified in Subpart R of this part of the
rules. The location by coordinates, to
the nearest minute, and the receiving
service area of the government station
maintaining the continous watch on
156.800 MHz must be indicated on the
same chart. The receiving service area
of these stations shall be calculated
using criteria specified in Subpart R of
this part of the rules. Where the
station(s) providing the 156.800 watch
over the service area of an exempt
station temporarily discontinues that
walch, the exempt coast station upon
receiving notice of this condition, shall
maintain the watch on 156.800 MHz
during the down period. However, in the
case of automated maritime
communications systems, compliance
with this “back-up"” watch requirment
shall only require the use of existing
facilities, when not otherwise being
utilized, and shall not be construed as
necessitating additional equipment or
circuits.

(d) [Reserved)

PART 83—STATIONS ON SHIPBOARD
IN THE MARITIME SERVICE

In § 83.351(b) (55) and (72) are revised
to read as follows:

§83.351 Frequencies available.
l. L

(55) Except within 75 miles of the
United States/Canada border on the
Great Lakes and St. Lawrence Seaway,
available for intership and commercial
communications. Except on the Great
Lakes, also available for
communications between commerical
fishing vessels and associated aircraft
while engaged in commerical fishing
activities.

(72) Within 75 miles of the United
States/Canada border on the Great
Lakes and St. Lawrence Seaway, 157.425
MHz is half of the duplex pair
designated as Channel 88. In this area,
Channel 88 is available for use by ship
stations for public correspondence
communications.

[FR Doc. 83-5415 Filed 3-3-83; 845 as]
DILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1039
[Ex Parte No. 346 (Sub-14)]

Rall General Exemption Authority—
Miscellaneous Agricultural
Commodities

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule and exemption.

suMMARY: The Commission Is adopting
rules, which were proposed at 47 FR
50311, November 5, 1982, to exempt the
transpartation by rail of all farm
products (STCC No. 01) not previously
exempt, with the exception of grain
(STCC No. 0113), soybeans (01144), and
sunflower seeds (0114840), and in
addition exempts stemmed or redried
tobacco; cottonseed hulls; cotton linters;
honey, comb, granulated or strained, or
heat treated to retard granulation and
beeswax; cotton, carded, dyed or not
dyed, but not spun, woven, or knitted,
but including cotton lap; mattress felt,
nec, cjors, not finished wool, nec,
scoured, including camels hair or
mohair, or mohair or wool clips or tags;
and flax fibre, from the provisions of
Subtitle IV of Title 49 U.S.C,; except that
carriers shall continue to comply with
the Commission's accounting and
reporting requirements and shall include
in their annual reports a brief statement
of operations under this exemption
authority. The Commission has
examined the distribution (particularly
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by rail) of the commodities proposed for 553 and 559) and Section 10505 of Title including a brief statement in their
exemptl::;t andlhas det;trll::ined the 49 (48 U.S.C. 10505). annual reports of operations under this
continued regulation of these exemption, and must maintain copies of
commodities no longer appears List of Su.b]ocu in 48 CFR Purt 3620 rates, charges, rules or regulations, for
necessary to serve the Nation's Administrative practice and traffic moved under this exemption, at

transportation policy objectives or to
protect shippers from abuse of market
power by the railroads.

DATE: Effective April 4, 1983,

COMMENTS: Comments by persons
opposed to the exemption of stemmed or
redried tobacco (STCC No. 214)
cottonseed hulls (STCC No. 2091425);
cotton linters (STCC Nos. 20915 and
2299926); honey, comb, granulated or
strained, or heat treated to retard
granulation (STCC No. 2099941) and
beeswax (STCC No, 2842337); cotton,
carded, dyed or not dyed, but notispun,
woven, or knitted, but including cotton
lap (STCC No. 2281130); mattress felt,
nec, cjors, not finished (STCC No.
2291174); wool, nec, scoured, including
camels hair or mohair, or mohair or
wool clips or tags (STCC No. 2297135);
and Flax Fibre (STCC No. 2269522); shall
be filed with the Secretary of the
Commission on or before March 24,
1983.

ADDRESS: An original and 10 coples, if
possible, of each submission should be
forwarded to: Office of the Secretary,
Interstate Commerce Commission,
Washington, DC 20423, (202) 275-7428.

FOR FURTHER INFORMATION CONTACT:
Leland L. Gardner or Robert Lundy,
Office of Transportation Analysis,
Interstate Commerce Commission,
Washington, DC 20423, (202) 2750811 or
275-6853.

SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Commission's full decision. To
purchase a copy of the decision, write
to: TS Infosystems, Inc., Room 2227,
Interstate Commerce Commission, :
Washington, D.C. 20423, or call 289-4357
(D.C. Metropolitan area) or toll free (800)
424-5403.

This rule is issued under the authority
of Sections 553 and 559 of the
Administrative Procedure Act (5 U.S.C.

procedure, Agricultural commodities,
Intermodal transportation, Railroads.

Dated: February 17, 1083,

By the Commission, Chairman Taylor, Vice
Chairman Sterrett, Commissioners Andre,
Simmons and Gradison. Vice Chairman
Sterrett dissented in part with a separate
expression.

Agatha L. Mergenovich,
Secretary.
Vice Chairman Sterrett, dissenting in part:

I disagree with the majority's decision not
to exempt sunflower seeds. I believe this
refusal represents a step backward in the
Commission's use of the broad exemption
authority conferred in the Staggers Act.

The evidence here indicates that the
rallroads are competing sericusly for
sunflower seed traffic. Rates have been
reduced and new unit train and multiple car
rates have been established. While 1 am
sympathetic to and understand the shipper's
concerns, we have been given no reason to
believe deregulation will cause an abrupt
change in the railroads’ present marketing
and pricing practices. Moreover, even if
abuses were to develop in the future, we have
ample authority to make corrective action.
Indeed, the legislative history of the Staggers
Act directs us to adopt a liberal exemption
policy, reviewing exemptions ofter the fact to
correct any abuses that may occur.

Appendix
Revisions to the Code of Federal
Regulations

PART 1039—{AMENDED]

49 CFR Part 1039 is revised by
removing § 1039,11 and by revising
§ 1039.10 to read as follows:

§1039.10 Exemption of agricultural
commodities except grain, soybeans, and
sunflower seeds.

The rail transportation of the
commodities listed below is exempt
from the provisions of Subtitle IV of
Title 49, except that carriers must
continue to comply with Commission
accounting and reporting requirements,

their principal office, subject to
inspection, and send a letter of
notification to the docket [Ex Parte No,
346 (Sub-No. 14)], within 30 days, of the
fact that they are using the exemption.
All tariffs pertaining to the
transportation of these miscellaneous
commodities will no longer apply except
to the extent adopted by carrier
quotations. The categories of
commodities which are exempt under
this decision, by Standard
Transportation Commodity Code
(STCC) number are:

o0 e PRI prOGUCES, with he exception of
gein (STCC No. 0115), scoybears
(STCC No. 01144), and sunflower

sseds (STCC No. 0114040).

06 v Frosh fish and other marine peoducts.

20-412-27 Citrus pomace.

20-712-12 Shelled walruts.

20-814-25 ... Cotionseed hule.

20-815 Cotion Mtera,

20-809-41 ... Honay, comb, granuiatod or sirained, or
heat troated 10 retard Qraculusion.

214 St d or redried tob

22-811-30..... ... Cotton, carded, dyed or not dyed, but
Nol spun, woven o kntted, but includ-
Ing cotion lap,

22-911-63 . Matresa folt, noc, cjors, nol finiehod.

2-011-74 Feita, cotion, nec.

22-971-35. ... Wool, nec, scoured.

2-005-22. ... Flox fre.

22-090-26 ... Cotion knters, bleached or dyed.

and shall embrace all articles assigned
additional digits. The STCC shall be
those code numbers in effect as of
January 1, 1979, as shown in Standard
Transportation Commodity Code Tariff
1-G, ICC STCC 6001-C. Nothing in this
exemption shall be construed to affect
qur jurisdiction under section 10505 or
our ability to enforce this decision or
any subsequent decision made under
authority of this exemption section. This
exemption shall remain in effect, unless
modified or revoked by a subsequent
order of this Commission.

[PR Doc. 83-5528 Piled 3-3-83; 245 am)
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuanca of rules and
regulations. The purpose of these notices
is 1o give interested persons an
opportunity to participate in the rule
making prior 10 the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 960

Federal Executive Boards

AGENCY: Office of Personnel
Management.

ACTION: Proposed rulemaking.

SUMMARY: The Office of Personnel
Management is issuing proposed rules
for the organization and functions of
Federal Executive Boards. Federal
Executive Boards were established
pursuant to a Presidential directive of
November 10, 1961, which charged the
Chairman of the former Civil Service
Commission to arrange for the
establishment of a Board in each of the
Commission’s administrative regions
and to continue similar associations in
other centers of Federal activity. Since
then the Boards have been the
responsibility, variously, of the Civil
Service Commission and its successor,
the Office of Personnel Management,
and the Bureau of the Budget and its
successor, the Office of Management
and Budget. On June 7, 1982, the
Executive Office of the President
transferred authority for Federal
Executive Board functions to the Office
of Personnel Management!. The rules
proposed in this notice are intended to
carry into effect the directive of the
President that Federal Executive Boards
be organized and operated to achieve
better interagency coordination of
Federal activity and to better
communications between Government
officials in Washington and in the field.

DATE: Comments must be received on or
before April 4, 1983.

ADDRESS: Send or deliver comments to
Joseph A. Morris, Ceneral Counsel,
United States Office of Personnel
Management, Room 5H30, Washington,
D.C., 20415.

FOR FURTHER INFORMATION CONTACT:
Roger Pilon, Special Assistant to the
General Counsel, (202) 832-5423.

SUPPLEMENTARY INFORMATION:

Federal Executive Boards were
created by the President to improve
Federal management activities within
major metropolitan centers across the
country. Currently established in 26
cities that are major centers of Federal
activity, the Boards are composed of the
highest local officials of each Federal
agency in those metropolitan areas. For
several years, the Boards were jointly
administered by the Civil Service
Commission and the Bureau of the
Budget. On June 7, 1982, the Executive
Office of the President transferred
authority for all Federal Executive
Board functions to the Office of
Personnel Management.

Federal Executive Boards are
important organizational structures for
outreach from Washington to Federal
Government operations in the field.
They function in four general areas: (1)
Provision of a forum for the exchange of
information between Washington and
the field about programs, management
methods, and administrative problems,
(2) coordination of local approaches to
national programs and such local
interagency programs as may be
approved by the Director; (3)
communication from Washington to the
field of management initiatives and
other concerns for the improvement of
coordination; and (4) referral to the
national level of problems that cannot
be resolved locally. These rules will
provide a clear structure for the efficient
organization and operation of Federal
Executive Boards and will eliminate
ambiguities and unnecessary activities
that might interfere with the full
development of the Boards as
instruments of effective Government
management and communication.

In view of the need to place the
operations of Federal Executive Boards
on a regular basis, and of the
desirability of receiving the seasonable
comments of Federal executives and
other interested persons, the Director
finds good cause for setting the
comment period at 30 days.

E.O. 12291, Federal Regulations

OPM has determined that thisisnot a *

major rule for the purposes of E.O.
12291, Federal Regulations, because it
will not result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markels,

Regulatory Flexibility Act

1 certify that this regulation will not
have a significant economic impact on a
substantial number of small entities
because it only affects the organization
and operation of Federal Executive
Boards.

List of Subjects in 5 CFR Part 960

Government employees, Organization
and functions {Government agencies).

Office of Personnel Management.
Donald J. Devine,
Director.

Accordingly, OPM proposes to amend
5 CFR by adding Part 960 to read as
follows:

PART 960—FEDERAL EXECUTIVE
BOARDS

Sec.

960,101
960102
960,103
900,104
960,106
960,106

Definitions.

Authority and status,

Location.

Membership.

Officers and organization.

OPM leadership,

960.107 Authorized activities.

960,108 Additional rules and directives.
Authority: Memorandum of the President

for Heads of Departments and Agencies

{November 10, 1861).

§ 960.101 Definitions.

For purposes of this Part:

(a) The term "Director’ means the
Director of the United States Office of
Personnel Management.

{b) The term “Executive agency”
means a department, agency, or
independent establishment in the
Executive Branch.

{c) The term “metropolitan area”
means a geographic zone surrounding a
major city, as defined and delimited
from time to time by the Director.

(d) The term “principal area officer”
means, with respect to an Executive
agency, the senior official of the
Executive agency who is located in a
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metropolitan area and who has no
superior official within that metropolitan
area other than in the Regional Office of
the Executive agency. Where an
Executive agency maintains facilities of
more than one bureau or other
subdivision within the metropolitan
area, and where the heads of those
facilities are in separate chains of
command within the Executive agency,
then the Executive agency may have
more than one principal area officer.

(e) The term "principal regional
officer” means, with respect to an
Executive agency, the senior official in a
Reg;’onal Office of the Executive agency.

(f) The term “special representative”
means, with respect to an Executive
Agency, an official who is not subject to
the supervision of a principal regional
officer or a principal area officer and
who is specifically designated by the
head of the Executive Agency to serve
as the personal representative of the
head of the Executive Agency.

§960.102 Authority and status.

Federal Executive Boards are
established by direction of the President
in order to strengthen the management
and administration of Executive Branch
activities in selected centers of field
operations. Federal Executive Boards
are organized and function under the
authority of the Director,

§960.103 Location.

Federal Executive Boards have been
established and shall continue in the
following metropolitan areas;
Albuquerque-Santa Fe, Atlanta,
Baltimore, Boston, Buffalo, Chicago,
Cincinnati, Cleveland, Dallas-Fort
Worth, Denver, Detroit, Honolulu,
Houston, Kansas City, Los Angeles,
Miami, Minneapolis-St. Paul, New
Orleans, New York, Newark,
Philadelphia, Pittsburgh, Portland, St.
Louis, San Francisco, and Seattle. The
Director may, from time to time,
dissolve, merge, or divide any of the
foregoing Federal Executive Boards, or
establish new Federal Executive Boards,
as he may deem necessary, proper, or
convenient.

§960.104 Membership,

(a) Presidential Directive. The
President has directed the heads of
agencies to arrange for the leading
officials of their respective agencies’
field activities to participate personally
in the work of Federal Executive Boards.

(b) Members. The head of every
Executive agency shall designate, by
title of office, the principal regional
officer, if any, and the principal area
officer or officers, if any, who shall
represent the agency on each Federal

Executive Board; and by name and title
of office, the special representative, jf
any, who shall represent the head of the
agency on each Federal Executive
Board. Such designations shall be made
in writing and transmitted to the
Director, and may be transmitted
through the Chairmen of the Federal
Executive Boards. Designations may be
amended at any time by the head of the
Executive agency,

(c) Alternate Members. Each member
of a Federal Executive Board may
designate an alternate member, who
shall attend meetings and otherwise
serve in the absence of the member, An
alternate member shall be the deputy or
principal assistant to the member or
another senior official of the member's
organization.

§960.105 Officers and organization.

(a) By-Laws. A Federal Executive
Board shall adopt by-laws or other rules
for its internal governance, subject to
the approval of the Director. Such by-
laws and other rules may reflect the
particular needs, resources, and customs
of each Federal Executive Board,
provided that they are not inconsistent
with the provisions of this Part or with
the directives of the President or the
Director. To the extent that such by-
laws and other rules conflict with these
provisions or the directives, of the
President or the Director, such by-laws
and other rules shall be null and void.

(b) Chairman. Each Federal Executive
Board shall have a Chairman, who shall
be elected by the members from among
their number, and who shall serve for a
term of office not to exceeed one year.

(c) Staff. As they deem necessary and
proper, members shall, from time to
time, designate personnel from their
respective organizations to serve as the
staff, or otherwise to participate in the
activities, of the Federal Executive
Board. Other personnel may be engaged,
by appointment, contract, or otherwise,
only with the approval of the Director.

(d) Unless otherwise expressly
provided by law, by directive of the
President or the Director, or by the by-
laws of the Federal Executive Board,
every committee, subcommittee council,
and other sub-unit of the Federal
Executive Board, and every affiliation of
the Federal Executive Board with
external organizations, shall expire
upon expiration of the term of office of
the Chairman. Such a committee,
subcommittee, council, other sub-unit, or
affiliation may be reestablished or
renewed by affirmative action of the
Federal Executive Board.

(e) Board Actions. Actions of a
Federal Executive Board shall be taken
only with the approval of a majority of

the members thereof. This authority may
not be delegated. All activities of a
Federal Executive Board shall conform
to applicable laws and shall reflect
prudent uses of official time and funds.

§960.106 OPM leadership,

(a) Role of the Director. The Director
is responsible to the President for the
organizational and programmatic
activities of the Federal Executive
Boards. The Director shall direct and
oversee the operations of Federal
Executive Boards consistent with law
and with the directives of the President.
He may, from time to time, consult with,
and require the advice of, the Chairmen,
members, and staff of the Federal
Executive Boards,

(b) Role of the Director's Regional
Representatives, The Chairman of each
Federal Executive Board shall report to
the Director through the Director’s
Regional Representative, an official of
the Office of Personnel Management.
The Director’s Regional Representatives
shall oversee the activites of, and
periodically visit and meet with, the
Federal Executive Boards.

(¢) Communications. The Office of
Personnel Management shall maintain
channels of communication from the
Director through the Director’s Regional
Representatives to the Chairmen of the
Federal Executive Boards, and between
and among the Federal Executive
Boards through the Director and the
Director's Regional Representatives.
Any Executive agency may use these
channels to communicate with the
Director and with the Federal Executive
Boards. Chairmen of Federal Executive
Boards may communicate with the
Director on recommendations for action
at the national level, on significant
management problems that cannot be
addressed at the local level, and on
other matters of interest to the
Executive Branch.

(d) Reports. Each Federal Executive
Board shall transmit to the Director,
over the signature of its Chairman, an
annual work plan and an annual report
to the Director on the significant
programs and activities of the Federal
Executive Board in each fiscal year.
Each work plan shall set forth the
proposed general agenda for the
succeeding fiscal year. The work plan
shall be subject to the approval of the
Director. Each annual report shall
describe and evaluate the proceeding
fiscal year's activities. The first such
annual report, for Fiscal Year 1982, and
the first such work plan, for Fiscal Year
1983, shall be submitted together on
May 1, 1983, The work plan for Fiscal
Year 1984 shall be submitted on July 1,
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1983, and the annual report for fiscal
year 1983 shall be submitted on January
1, 1064. Subsequent annual report shall
be submitted on January 1 and
subsequent annual report work plans
shall be submitted on July 1 in every
year thereafter. In addition, members of
Federal Executive Boards shall keep the
headquarters of their respective
Executive agencies informed of their
activities by timely reports through
appmg;iale agency channels,

{e) Conferences. The Director may,
from time to time, convene regional and
national conferences of Chairman and
other representatives of Federal
Executive Boards.

£960.107 Authorized activities.

(a) Each Federal Executive Board
shall serve as an instrument of outreach
for the national headquarters of the
Executive Branch to Executive Branch
activities in the metropolitan area. Each
Federal Executive Board shall consider
common management and program
problems and develop cooperative
arrangements that will promote the
general objectives of the Government
and of the several Executive agencies in
the metropolitan area, Efforts of
members, alternates, and staff in those
areas shall be made with the guidance
and approval of the Director; within the
range of the delegated authority and
discretion they hold; within the
resources available; and consistent with
the missions of the Executive agencies
involved.

(b) Federal Executive Board shall:
(1)— Provide a forum for the exchange
of information between Washington and
the field and among field elements in the
metropolitan area about programs and
management methods and problems; (2)
develop local coordinated approaches to
the development and operation of
programs that have common
characteristics; (3) communicate
management initiatives and other
concerns from Washington to the field
to achieve better mutual understanding
and support; and (4) refer problems that
cannot be solved locally to the national
level.

{€) Subject to the guidance of the
Director, the Federal Executive Boards
shall be responsible for:

(1) Presidential initiatives on
management reforms such as priority
items on the agendas of the Vice
President’s Task Force on Regulatory
Relief and the President’s Task Force on
Private Sector Initiatives; personnel
initiatives of the Office of Personnel
Management; programs led by the Office
of Management and Budget, such as
Reform '88 and the President’s Council
on Integrity and Efficlency; and facilities

planning led by the General Services
Administration;

{2) The local Combined Federal
Campaign, under the direction of the
Director;

(3) The sharing of technical
knowledge and resources in finance,
internal auditing, personnel
management, automated data
processing applications, interagency use
of computer installations, and similar
commonly beneficial activities;

(4) The pooling of resources to
provide, as efficiently as possible, and
at the least possible cost to the
taxpayers, common services such as
employee first-aid, cardiopulmonary
resuscitation (“CPR"), CPR training,
preventative health programs,
assistance to the aging, blood donor
programs, and savings bond drives;

(5) Encouragement of employee
initintive and better performance
through speciel recognition and other
incentive programs, and provision of
assistance in the implementation and
upgrading of performance management
systems;

(6) Emergency operations, such as
under hazardous weather conditions;
responding to blood donation needs; and
communicating related leave policies;

(7) Such other programs, projects, and
operations as may be sel forth in the
anmual work plan approved by the
Director.

(d) The Office of Personne!
Management shall advise Federal
Executive Boards on activities in the
areas of performance appralsal and
incentives, interagency training
programs, the educational development
of Government employees, improvement
of labor-management relations, equal
employment opportunity, the Federal
Women's Program, the Federal Equal
Opportunity Recruitment Program, the
Hispanic Employment Program, the
Veterans Employment Program, and
selective placement programs for
handicapped individuals.

(e) The Director may, from time to
time, direct one or more of the Federal
Executive Boards to address such
specific programs or undertake such
cooperative as he may deem necessary
or proper,

§960.108 Additional rules and directives.
The Director may, from time to lime,
issue further rules and guidance for, and

directives to, the Federal Executive
Boards through the Federal Personnel
Manual System and other appropriate
instruments.

[FH Doc. 835585 Flind 3-3-03; 1045 am)

BILLING CODE 8§325-01-M

DEPARTMENT OF AGRICULTURE
Federal Graln Inspection Service

Proposed Amendment to Standards
for Sorghum

AGENCY: Federal Grain Inspection
Service USDA.

ACTION: Proposed rule.

SUMMARY: In compliance with the
requirements for the periodic review of
existing regulations, the Federal Grain
Inspection Service, (FGIS) proposes to
amend the U.S, Standards for Sorghum
by redefining the classes to permit a
larger proportion of the sorghum crop to
be graded White Sorghum. The
definition of the class White Sorghum
would be made less restrictive by
permitting white-colored sorghum with
dark spots which cover 25.0 percent or
less of the kemel to be considered
White Sorghum. An additional
descriptive term for pericarps is also
proposed. By easing the color
restrictions in the class White Sorghum,
more sorghum would be available for
buyers who prefer to use white-colored
sorghum for food, feed, or industrial
purposes. Other miscellaneous changes
of a nonsubstantive nsture are
proposed.

DATE: Comments must be submitted on
or before May 3, 1983, public meeting
April 4, 1683, 1:00 p.m. to 4:00 p.m.

ADDRESS: Comments must be submitted
in writing, in duplicate, to Lewis
Lebakken, Jr., Regulations and
Directives Unit USDA, FGIS, Room 0667
South Building, 1400 Independence
Avenue, SW, Washington, D.C. 20250;
telephone (202} 382-1738. All comments
received will be made available for
public inspection at the above address
during regular business hours (7 CFR
1.27 (b))

FOR FURTHER TION CONTACT:
Lewis Lebakken, Jr., (202) 382-1738.

SUPPLEMENTARY INFORMATION:
Public Meeting

The public meeting will be held in the
auditorium at the Texas A&M Research
and Extension Center, Corpus Christi,
Texas. The Center is 3 miles west of the
airport on State Highway 44,

Representatives from the sorghum
industry and other interested parties are
invited to attend the scheduled public
meeting. Marketing and utilization of
sorghum will be discussed. A question
and answer period will follow the
presentation and written comments will
be accepted.
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Executive Order 12291

This proposed rule has been issued in
conformance with Executive Order
12291 and Secretary’s Memorandum
1512~1, The action has been classified
as nonmajor, because it does not meet
the criteria for @ major regulstion
established in the Order.

Regulatory Flexibility Act Certification

Kenneth A. Gilles, Administrator,
FGIS, has determined that this proposed
rule will not have a significant economic
impact on a substantial number of small
entities because most users of sorghum
inspection services do not meet the
requirements for small entities as
defined (n the Regulatory Flexibility Act
(5 U.S.C. 601 et s0q.).

Review of Standards

The review of the standards included
a determination of the continued need
for the standards; & review of changes in
marketing factors and functions
affecting the standards; and a review of
changes in technology and economic
conditions in the area affected by the
standards and their application through
the incorporation of grading factors or
tests which better indicate grain quality.
The objective was to assure that the
standards continued to serve the needs
of the market to the greatest possible
extent,

Comments including data, views, and
arguments are solicited from interested
parties. Pursuant to section 4{b} of the
United States Grain Standards Act (7
U.S.C. 78(b)), upon request, such
information may be presented orally in
an informal manner. A public meeting is
being held as indicated above. It should
be notea that pursuant to section 4(b) of
the Act, no standards established or
amendments or revocations of
standards under the Act are to become
effective less than one calendar year
after promulgation, unless in the
judgment of the Administrator, the
public health, interest, or safety requires
that they become effective sooner,

Prior to 1974, the classes White,
Yellow, and Brown Sorghum were
permitted to contain up to 10 percent of
sorghum of any other color, singly or
combined. An excess of 10.0 peicent of
kernels of any other color would grade a
lot as Mixed Sorghum. Colored spots
upon kernels otherwise white in color
did not affect their classification as
White Sorghum.

Effective in 1974, changes proposed by
sorghum breeders and producers of
sorghum seed were made in the
definition of the sorghum classes to
upgrade the class White Sorghum as a
premium quality product which could be

used as a food-grade, feed, and
industrial commodity. Changes included,
(1) A tightening of requirements to
permit not more than 2.0 percent of
sorghum of any other color in the class
White Sorghum, [2) classing as Yellow
Sorghum all white-colored sorghum
containing colored spots, and (3)
retaining in Yellow Sorghum the 10.0
percent limit for other classes but
considering only Brown Sorghum as
other classes. At that time it was
recognized that only a limited acreage of
White Sorghum was produced in the
United States Ltut It was anticipated that
with new White Sorghum varieties
available, they would become more
acceplable to producers with the
adopted changes to the standards,

The first change made effective in
1974 was not unique, since the class
White Corn incorporates an identical
requirement. It created an evenly-
colored class, not adulterated with a
significant amount of kernels of other
colors. The second and third changes
made effective in 1974 modified the
class Yellow Sorghum to contain a
mixture of white and yellow keinels to
be used for food or feed purposes in
which the purity of pericarp color is not
as important. The second change also
had the effect of limiting the
certification of the class White Sorghum
because almos! all white-colored
sorghum contained a few colored spots,
thereby disqualifying white-colored
sorghum from being classed White
Sorghum.

It has been presently determined that
very little, if any, white-colored sorghum
will grow to maturity without
developing one or more colored spots on
the pericarp. Spots develop on the
pericarp as a resull of staining, through
contact with the glume, or as a result of
insects feeding on the immature kernels,
FGIS is in agreement with sorghum
specialists at Texas A&M University
that: (1) White-colored sorghum
containing spots covering 25% or less of
the kernel would be acceptable as
White Sorghum, (2) sorghum with
translucent pericarps which present a
white or a slightly yellowish or waxy
color would also be classed as White
Sorghum provided they do not exceed
the limitation of the class, and (3) since
sorghum specialists have found that in
Brown Sorghum the color on the subcoat
ranges from a brown to a purplish hue,
the term pigmented $ubcoat is more
descriptive,

White-colored sorghum containing
spots covering 25% or less of the kernel
would be acceptable as White Sorghum
because such levels would meet
optimum markel satisfaction as well as

permit inspections to be performed with
a minimum of difficulty. .

Presently the definitions of white and
yellow sorghum do not include
translucent pericarps. Translucent
pericarps are pericarps which are so
thin that one can see through them; the
kernels often appear to be slightly
yellow. However, these pericarps are
actuslly white pericarps. Inclusion of
translucent pericarps in the definition of
White Sorghum would have the effect of
clagsifying as White Sorghum kernels
that which presently would be classified
as Yellow Sorghum. The proposed
change in White Sorghum would
necessitate a similar concurrent change
in Yellow Sorghum.

Therefore, FCIS is proposing that: (1)
White-colored sorghum containing spots
which singly or in combination cover
25.0 percent or less of the kernel be
classed as White Sorghum, {2) sorghum
with translucent pericarps be included
in the definition of White and Yellow
Sorghum, and (3) the definition of Brown
Sorghum be changed to sorghum with
brown pericarps or pigmented subcoats.

At the time the 1574 changes were
adopted, markets for white-colored
sorghum had not been developed. This
marketing situation continued until
recently, Markets for white-colored
sorghum are being developed, and it is
anticipated that export volums could
reach significant levels if adequate
supplies could be made available by
U.S. producers. To do so, the standards
need to provide a classification of White
Sorghum which contains criteria which
could be met by currently-grown
commercial varieties.

A nonsubstantive change to the order
of the definitions in § 810.552(b)(1)
through (4) is being made for clarity and
consistency with other grain standards.

No further changes to the sorghum
standards are being proposed purssant
to the review of the standards
referenced herein. However, it is
anticipated that changes will be
proposed in the near future revising the
basis of determination for odor for the
sorghum standards as well as in the
standards for wheat, corn, barley, rye,
flaxseed, and triticale.

List of Subjects in 7 CFR Part 810

Export and Crain.

Accordingly, it is proposed that
§ 810.552 be amended by revising
paragraph (b) of the United States
Standards for Sorghum to read as
follows:
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PART 810—{AMENDED]
§810.552 Definitions of other terms.

. . . - .

(b} Classes. The following four
classes:

(1) White Sorghum. Sorghum with
white or translucent pericarps. Such
sorghum containing spots which singly
or in combination cover 25.0 percent or
less of the kernel shall be considered as
White Sorghum. White Sorghum shall
contain not more than 2.0 percent (singly
or combined) of kernels of sorghum of
other colors,

(2) Yellow Sorghum. Sorghum with
yellow, salmon-pink, red, white, or
translucent pericarps, which contains
not more than 10.0 percent of sorghum
with brown pericarps or pigmented
subcoats, and which does not meet the
requirements for the class White
Sorghum.

(3) Brown Sorghum. Sorghum with
brown pericarps or pigmented subcoats
which contains not more than 10.0
percent of sorghum of other colors.

(4) Mixed Sorghum. Sorghum which
does not meet the requirements for any
of the classes White Sorghum, Yellow
Sorghum, or Brown Sorghum.

(Secs. 5, 18, Pub. L. 84-582, 90 Stat. 2869, 2884
(7 US.C, 78, 87(e))
Dated: February 17, 1683,
Kenneth A, Gilles,
Federal Grain Inspection Service.
[FR Doc. 83-5505 Filed 3-3-63; 845 am)
BILLING CODE 3410-EN-M

7 CFR Part 810

Proposed Revision to the Basis of
Determination of Odor for Wheat,

Corn, Barley, Rye, Sorghum, Flaxseed,
and Triticale

AGENCY: Federal Grain Inspection
Service, USDA.

ACTION: Proposed rule.

SUMMARY: The Federal Grain Inspection
Service (FGIS) proposes that the
standards for wheat, corn, barley, rye,
sorghum, flaxseed, and triticale be
revised so the determination of odor
may be performed either prior to or after
mechanical cleaning of the sample of
grain to be inspected. The Official U.S.
Standards for Grain specify that the
odor determination for all grains be
performed before the removal of any
material from the sample to be
inspected. However, checking the odor
of samples of grain which have not been
mechanically cleaned may adversely
affect the health of grain inspectors who
repeatedly make this determination over

a long period of time. Certain
components, both natural and
introduced, are commonly found in grain
and if inhaled can be potentially
harmful. Providing the grain inspector
with the option of determining odor on
the mechanically cleaned sample would
reduce the degree of risk to grain
inspectors for inhalation of certain
elements in grain samples, while not
affecting the accuracy of the inspection
results and final grade.

DATE: Comments must be submitted on
or before May 3, 1983,

ADDRESS: Comments must be submitted
in writing, in duplicate, to Lewis
Lebakken, Jr., Regulations and
Directives Management, USDA, FCIS,
Room 0667 South Building, 14th and
Independence Avenue, SW.,
Washington, D.C. 20250, telephone (202)
382-1738, All comments received will be
made available for public inspection at
the above address during regular
business hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Lewis Lebakken, Jr., (address above)
telephone (202) 382-1738.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This proposed rule has been issued in
conformance with Executive Order
12261 and Secretary's Memorandum
1512-1. The action has been classified as
nonmajor, because it does not meet the
criteria for a major regulation
established in the Order.

Regulatory Flexibility Act Certification

Kenneth A. Gilles, Administrator,
FCIS, has determined that this proposed
rule will not have a significant economic
impact on a substantial number of small
entities as defined in the Regulatory
Flexibility Act (5 U.S.C. 801 et s2q.)
because the action will not markedly
change the overall inspection procedure
or adversely affect the accuracy of
inspection results. Changing the basis of
determination of odor in the standards
for wheat, corn, barley, rye, sorghum,
flaxseed, and triticale would offer an
alternative which provides a greater
measure of safety than the present
method of determining odor in grain
while maintaining the accuracy required
in the inspection process. Inspections
are performed by FGIS delegated states
and designated official agencies. These
limited number of delegated states and
designated official agencies are not
considered small entities because they
are dominant in their areas of operation
based upon the mandated delegation/
designated process under the Grain
Standards Act. Further, most users of

official services are not considered to be
small entities.

Review of Standards

Standards for wheat, corn, barley,
oats, rye, sorghum, flaxseed, soybeans,
triticale, and mixed grain (7 CFR Part
810) have been established under the
authority of the United States Grain
Standards Act, (7 U.S.C. 71 ef. seq., the
Act). Comments including data, views,
and arguments are solicited from
interested persons. Pursuant to section
4(b) of the Act, (7 U.S.C. 76(b)), upon
request, such information may be
presented orally in an informal manner.
It should be noted that pursuant to
section 4(b) of the Act no standards
established or amendments or
revocations of standards under the Act
are to become effective less than one
calendar year after promulgation, unless
in the judgment of the Administrator the
public health, interest or safety requires
that they become effective sooner.

FGIS has determined that the health
and safety aspects involved with this
proposal would warrant an effective
date of less than one calendar year after
promulgation and therefore anticipates
that these proposed revisions, if
adopted, will be made effective 30 days
after promulgation.

The U.S, Standards for Grain specify
that odor is a grade determining factor
and must be performed prior to removal
of any material from the sample of grain,
i.e., on the basis of the sample as a
whole, grain as a whole, or test portion
of the original sample.

The standards for wheat, corn, barley,
rye, sorghum, flaxseed, and triticale
include procedures to mechanically
clean samples of grain by use of the
Carter Dockage Tester or any other
equipment approved by the
Administrator. The standards for oats,
soybeans, and mixed grain do not,
however, include a process o
mechanically clean samples which are
officially inspected.

To correctly determine if an odor is
present in a sample of grain, the
inspector must thoroughly smell the
grain. However, determining odor on the
sample before it is mechanically cleaned
may result in the inhalation of
potentially irritating and/or toxic
materials such as grain dust, molds, and
pesticides. Repeated inhalation may
result In irritation or blockage of the
nasal passages.

Grain dust is a constituent normally
found in small quantities in samples of
harvested grain. Molds and pesticides
are not present in all lots or samples of
grain but are commeonly found. Mold
commonly occurs in grain which is not
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prevent or eliminate insect or other
infestation.

All of these properties may represent
a potential health hazard to the grain
inspector if inhaled repeatedly over a
long period of time. Grain dust is known
to be an irritant to the respiratory
system. Dust also acts as a carrier of
molds which have the potential for
causing respiratory diseases, Pesticides
and their residues may be potentially
harmful or toxic, even in low
concertrations, if inhaled repeatedly.

The option to mechanically clean
grain prior to the determination of odor
woulcf reduce the potential health
hazard to the grain inspector. Exiracting-
dockage from wheat, barley, rye.
flaxseed, and triticale; d e and that
part of the broken kernels, foreign
material, and other grains which will
pass through a % inch triangular-hole
sieve from sorghum; and broken corn
and foreign material (BCFM) from corn,
cleans the grain by eliminating a large
portion of the grain dust and foreign
matter and has a tendency to aerate the
grain. Aeration hastens the dissipation
of insecticides and other pesticides, if
present, and helps reduce the
concentration to which the grain
inspector may be exposed when
determining odor.

The absence of a procedure to
mechanically clean soybeans, oats, and
mixed grain necessitates that odor
determinations of these grains be
performed on the grain as a whole, that
is, the test portion of the original sample.
This should not, however, have any
effect on the health of grain inspectors.
Although a sizable number of soybean
inspections are performed, this grain is
seldom treated with pesticides and
generally contains less dust than the
other types of grain. The total number of
official oat and mixed grain inspections
performed.is low compared to the total
number of inspections performed on the
majority of the other grains for which
standards have been established. In
fiscal year 1981 oals and mixed grain
inspections comprised approximately 0.8
and 0.4 percent, respectively, of the total
number of grain inspections performed
by official inspection agencies,
delegated states, and FCIS: therefore,
the frequency of contact with grain dust
and pesticides through inspection of
these grains is minimal. Therefore, no
changes are proposed for the soybeans,
oats and mixed grain standards at this
time.

No adverse effects on the grain
merketing process would be expected if
the basis of determination of odor in the

an odor to a sample of grain prior to
cleaning but leave no trace of odor, the
concentration of seeds in the sample is
usually high and a carry-over of odor to
the grain occurs. If an odor was
suspected in a mechanically cleaned
sample, the separations could be
recombined after the other inspection
procedures are completed and the odor
checked again, FGIS Instructions will be
revised to address this situation.

Included also in this proposal are
miscellaneous nonsubstantive changes
to make “Basis of determination” plural
in §§ 810.203, 810,303, 810.352(a), 810.553,
and 810.653, and to delete the word
“grade” in § 810.409(a). These
nonsubstantive changes are being made
to achieve uniformity in format and
structure of all the standards under the
Act.

List of Subjects in 7 CFR Part 810
Exports, Grain,

PART 810—GRAIN STANDARDS

Accordingly, it is proposed that
§ 810.203; § 810.303(b) and (c);
§ 810.352(a); § 810.409(a); § 810.508;
§ 810.553; and § 810.653 (b) and (c) be
revised.

1. Section 810.203 is proposed to be
revised to read as follows:

United States Standards for Barley

Principles Governing the Application of
the Standards

§810.203 Basis of determinations.

_Each determination of dockage,
moisture, temperature, garlic, live
weevils or other insects injurious to
stored grain, crotalaria seeds, large
stones, castor beans, broken glass,
animal filth, an unknown foreign
substance, a commonly recognized
harmful or toxic substance, and
otherwise distinctly low quality shall be
upon the basis of the grain as a whole,
Each determination of heat-damaged
kernels, white aleurone layers in Six-
rowed Malting Bariey; and blue
aleurone layers in Six-rowed Blue
Malting Barley shall be determined on a
test portion of pearled, dockage-free
barley. All other determinations shall be
on & test portion of barley when free
from dockage, except the determination
of odor shall be upon either the basis of
the grain as a whole or the grain when
free from dockage.

2. Section 810.303 (b) and (c) are
proposed to be revised as follows:

§810.303 Basls of determinations

(a) Distinctly low quality * * *

(b) Certain quality determinations.
Each determination of rodent pellets,
bird droppings, other animal filth,
broken glass, castor beans, crolataria
seeds, dockage, garlic, live weevils or
other insects injurious to stored grain,
moisture, temperature, an unknown
foreign substance, and a commonly
recognized harmful or toxic substance
shall be upon the basis of the sample as
a whole.

(¢) All other determinations. All other
determinations shall be upon the basis
of the grain when free from dockage;
except that the determination of heat-
damaged kernels, damaged kernels
(total), and foreign material shall be
upon the basis of the grain when free
from dockage and shrunken and broken
kernels; and the determination of odor
shall be upon either the basis of the
sample as a whole or the grain when
free from dockage.

United States Standards for Corn

3. Section 810.352(a) is proposed to be
revised as follows:

§810.352 Principles governing the
application of the standards.

{a) Basis of determinations. Each
determination of class, damaged
kernels, heat-damaged kernels, flint
corn, and flint and dent corn shall be
upon the basis of the grain after the
removal of the broken corn and foreign
material. All other determinations shall
be upon the basis of the grain as a
whole, except the determination of odor
shall be upon either the basis of the
grain as a whole or the grain after
removal of the broken corn and foreign
material,

United States Standards for Rye

4. Section 810.408(a) is proposed to be
revised as follows:

§810.409 Grade factors; definitions.

(a) Basis of determinations. Each
determination of dockage, temperature,
garlic, and live weevils or other insects
injurious to stored grain shall be upon
the basis of the grain as a whole. All
other determinations shall be upon the
basis of the grain when free from
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dockage, except the determination of
odor shall be upon either the basis of the
grain as a whole or the grain when free
from dockage.

Unitgd States Standards for Flaxseed

5. Section 810.508 is proposed to be
revised as follows:

§810,508 Basis of determinations.

Each determination of moisture, test
weight per bushel, heat-damaged
flaxseed, and damaged flaxseed shall be
upon the basis of the grain after the
removal of that part of the dockage
which can be removed readily by the
use of appropriate sieves and cleaning
devices, All other determinations shall
be upon the basis of the grain as a
whole, except the determination of odor
shall be on either the basis of the grain
as a whole or the grain after the removal
of that part of the dockage which can be
removed readily by the use of approved
sieves and cleaning devices.

United States Standards for Sorghum

Principles Governing Application of
Standards

6. Section 810.553 is proposed to be
revised as follows:

§810,553 Basls of determinations.

Each determination of broken kernels,
foreign material, and other grains shall
be determined on a test portion of the
grain sample when free from dockage.
Each determination of class, damaged
kernels, heat-damaged kernels, and
stones shall be determined on a test
portion of the grain sample when free
from dockage, and that part of the
broken kernels, foreign material, and
olhercﬁrains which will pass through a
% inch triangular-hole sieve (see
§ 810.552(k)). All other determinations
shall be on a test portion of the original
sample, except the determination of
odor shall be on either a test portion of
the original sample or a test portion of
the grain sample when free from
dockage, and that part of the broken
kernels, foreign material, and other
grains which will pass through a % inch
triangular-hold sieve.

United States Standards for Triticale

Principles Governing The Application of
the Stondards

7. Section 810.653 (b) and (c) are
proposed to be revised as follows:

§810.653 Basis of determinations.

(a) Distinctly low quality * * *

(b) Certain quality determinations.
Each determination of rodent pellets,
bird droppings. other animal filth,

broken glass, castor beans, crotalaria
seeds, dockage, garlic, live weevils or
other insects injurious to stored grain,
moisture, temperature, an unknown
foreign substance, and a commonly
recognized harmful or toxic substance
shall be upon the basis of the sample as
a whole,

(c) All other determinations. All other
determinations shall be upon the basis
of the grain when free from dockage;
excepl that the determination of heat-
damaged kernels, damaged kernels
(total), material other than wheat or rye,
and foreign material [total) shall be
upon the basis of the grain when free
from dockage and shrunken and broken
kernels; and the determination of odor
shall be upon either the basis of the
sample as a whole or the grain when
free from dockage.

(Secs. 5, 18, Pub. L. 85-583, 90 Stal. 2868, 2884
(7 US.C. 78, 87 (e)))
Dated: February 17, 1883,
Kenneth A. Gilles,
Administrator.
[FR Doc. 83-5571 Pilod $-3-8% &48 axi)
BILLING CODE 3410-EN-M

Food Safety and Inspection Service
9 CFR Parts 317, 318, and 319
[Docket No. 79-714E)

Requirements for Cured Pork
Products; Updating of Provisions
AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On November 10, 1982, the |
Food Safety and Inspection Service
(FSIS) published in the Federal Register
(47 FR 50900-50914) a proposed rule
which, if adopted, would modernize the
regulatory program assuring that cured
pork products are accurately labeled at
all stages of commerce. Information has
been received which suggest that the
original comment period may not be
adequate to permit a thorough
discussion of this proposal. In view of
the importance of the proposed rule
FSIS is hereby extending the comment
period for 45 days.

DATE: Comments must be received on or
before April 25, 1983,

ADDRESS: Written comments to:
Regulations Office, Attn: Annie johnson,
FSIS Hearing Clerk, Room 2637, South
Agriculture Building, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
M. B. F. Dennis, Director, Processed
Products Inspection Division, Meat and
Poultry Inspection Technical Services,
U.S. Department of Agriculture,
Washington, DC 20250, (202) 447-3840.

SUPPLEMENTARY INFORMATION: On
November 10, 1982, the Food Safety and
Ingpection Service (FSIS) published a
proposed rule which, if adopted, would
amend the sections of the meat
inspection regulations assuring that
cured pork products are accurately
labeled at all stages of commerce. The
proposal would modernize the
regulations by requiring that labeling
statements be based on the style and
type of product; that standards
specifying a minimum meat protein
content on a fat free basis (PFF) present
in the finished cured pork products
replace the current standards limiting
the amount of added water and other
substances; and that restrictions on
optional ingredients in the standard for
“chopped ham" be eliminated.
Compliance procedures to assure
conformance with the proposed
standards were also proposed, as were
provisions for relabeling and/or
processing products not in conformance
with regulatory standards. Interested
persons were given until March 10, 1963,
to submit comments on these proposed
changes.

FSIS has received information
indicating that the original comment
period may not be sufficient for a full
discussion of the issues presented in the
proposal. In view of the importance of
this proposal and since FSIS is
interested in developing a complete
record prior to taking any final action,
the Administrator has decided to extend
the comment period for an additional 45
days. In all other respects, the proposed
rule as published on November 10, 1982,
is unaffected by this notice,

Done at Washington, DC, on: February 28,
1983,

Donald L. Houston,

Administrator, Food Safety and Inspection
Service.

[PR Doc. 83-5598 Filed 3-3-8%; 845 am)]

BILLING CODE 3410-DM-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 140

Financial Protection Requirements and
Indemnity Agreements; Removal of
Appendices A Through H

AGENCY: Nuclear Regulatory
Commission.
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ACTION: Proposed rule.

sUMMARY: The Nuclear Regulatory
Commission ig proposing to amend its
regulations pertaining to financial
protection requirements and indemnity
agreements by removing Appendices A
through H from 10 CFR Part 140.
Appendix A contains the Facility Form
nuclear liability insurance policy
provided by certain licensees as
evidence of financial protection required
under the Price-Anderson Act.
Appendices B through H, except for
Appendix F, are standard form
indemnity contracts, The purpose of this
amendment is to make the information
contained in the Appendices available
in the form of a Regulatory Guide and to
remove unnecessary detail from the
regulations.

DATE: Submit comments by April 4, 1983,
Comments received after this date will
be considered if it is practical to do so,
but assurance of consideration cannot:
be given except as to comments
received on or before this date,
ADDRESSES: Send Comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
ATTN: Docketing and Services Branch.
FOR FURTHER INFORMATION CONTACT:
Ira Dinitz, Office of State Programs, U.S.
Nugclear Regulatory Commission,
Washington, DC 20555, Telephone (301)
492-9884.

SUPPLEMENTARY INFORMATION: In a
Federal Register notice published on
February 18, 1981 (48 FR 12750), the
Commission sought public comment on
the question of whether it should
reconsider its traditional approach of
publishing in 10 CFR 140.91 (Appendix A
to Part 140) the entire Facility Form of
nuclear liability insurance policy (and
endorsements to that policy) furnished
by certain licensees as evidence of
financial protection. The Commission
requested comments on the alternative
approach of publishing only those
provisions of the policy and
endorsements relating to the NRC
responsibilities for protection of the
public.

After evaluating comments received
on that notice, as well as further
consideration of this issue, the
Commission decided that because of the
level of detail in the Facility Form policy
and the fact that this policy is merely

one form which would be acceptable to

the Commission rather than the required
form, it would be more appropriate to
publish Appendix A as a Regulatory
Gulide. Further, the Commission has also
decided that, in the interest of making
the regulations less detailed,
Appendices B through H should also be

removed from 10 CFR Part 140 and
published as a Regulatory Guide.
Appendices B, C, D, E, G, and H are
standard form indemnity contracts
executed by the Commission and its
licensees. Appendix F is not a form of
indemnity agreement but a
determination by the Commission of
what the boundarigs of indemnity
locations should encompass when
multiple reactors exist as part of a single
operating station. References to the
Appendices in the text of Part 140 will
also be deleted.

Commissioner Asselstine disagrees
with the Commission majority’s decision
to {ssue a proposed rule to delete
Appendices A through H to 10 CFR Part
140 from the Commission’s regulations.
He agrees with the advice of the NRC's
Committee to Review Generic
Requirements (CRGR) that this decision
creates the potential for protracted

, licensing hearings by permitting case-

by-case litigation on the forms of
indemnity contracts and insurance
agreements. Commissiner Asselstine
believes that as a fundamental concept
of regulatory reform, the Commission
should seek to resolve issues generically
through rulemaking where possible,
thereby reducing the number of issues
that must be addressed on a case-by-
case basis in individual plant licensing
proceedings, He believes the
Commission majority's action in this
instance directly violates that concepl.
Commissioner Asselstine would
particularly appreciate comments on the
ﬁolonﬁal for duplicative and protracted

tigation in individual licensing
proceedings if the proposed rule to
eliminate Appendices A through H is
made final

Paperwork Reduction Act Statement

Pursuant to the provisions of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501, et seq.), the NRC has made
a determination that this rule would not
impose new recordkeeping, application,
reporting, or other types of information
collection requirements.

Regulatory Flexihbility Certification

In accordance with the Regulatory
Flexibility Act of 1880, 5 U.S.C. 805(b),
the Commission hereby certifies that the
rule, if promulgated, will not have a
significant economic impact on a
substantial number of small entities. The
proposed rule affects in part two named
nuclear liability insurance underwriting
pools. These two pools are the only ones
in the U.S. writing nuclear liability
policies, and do not fall within the
definition of a small business found in
section 3 of the Small Business Act, 15
U.S.C. 632, or within the Small Business

Size Standards set forth in 13 CFR Part
121.

List of Subjects in 10 CFR Part 140

Extraordinary nuclear occurrence,
Insurance, Intergovernmental relations,
Nuclear materials, Nuclear power plants
and reactors, Penalty, Reporting .
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C 553, notice is
hereby given that adoption of the
following amendments to 10 CFR Part
140 is contemplated.

The authority citation for this
document is; Sec, 161, Pub. L. 83-703, 638
Stat. 948, as amended (42 U.S.C. 2201),
and Sec. 201, Pub. L. 83438, 88 Stat,
1242 (42 U.S.C. 5841).

PART 140—FINANCIAL PROTECTION
REQUIREMENTS AND INDEMNITY
AGREEMENTS

§§ 140.91—140.108 [Removed]

1. Appendices A, B,C,D,E, F, G, H,

(§ 140.91 through § 140.108) are removed.

2. In § 140.2, paragraph (c) is revised
to read as follows:

§ 140.2 Scope.

(c) (1) Subpart E of this part sets forth
the procedures the Commission will
follow and the criteria the Commission
will apply in making a determination as
to whether or not there has been an
extraordinary nuclear occurrence,
Subpart E is included in this part
pursuant to Pub. L. 89-645 (80 Stat. 891).

(2) Pursuant to Pub. L. 89-845 (80 Stat.
891), the Commission also requires
certain facility licensees to have and
maintain financial protection (e.g.,
nuclear energy liability insurance
policies) and execute indemnity
agreements with the Commission. These
documents include provisions requiring
the licensees to waive certain defenses
in the event of an extraordinary nuclear
occurrence. These provisions provide
additional assurance of prompt
compensation under available
indemnity and underlying financial
protection for injury or damage resulting
from the hazardous properties of
radioactive materials or radiation. They
in no way detract from the protection to
the public otherwise provided under this
part.

§ 140.9 [Removed]
3. Section 140.9 is removed.

4. In §140.15, paragraphs (a)(1)-{2) are
revised to read as follows:
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§ 140.15 Proof of financial protection.

(a) (1) Licensees who maintain
financial protection in whole or in part
in the form of liability insurance shall
(with respect to that insurance) provide
proof of financial pratection that
consists of a copy of the lability policy
[or policies) together with a certificate
by the insurers issuing that policy that
states that the copy is a true copy of a
currently effective policy issued to the
licensee. ’

(2) Proof of financial protection may
alternatively consist of a copy of the
declarations page of a nuclear energy
liability policy issued to the licensee:
Provided, that the insurers have filed
that policy form with the Commission.
The licensee shall include with the
declarations page a certificate in which
the insurers state that the copy is a true
copy of the declarations page of a
currently effective policy. The insurers
shall also identify the palicy (including
endorsements) by reference to the policy
form they have filed with the

mmission.

» - » . -

§ 140.20 [Amended]

5. In § 140.20, paragraphs (f) (1) (i}-(if)
and {f) (2) are removed, and paragraph
{£) (3) is redesignated paragraph (f).

6. Section 140,22 is revised to read as
follow:

§140.22 Commission guarantee and
reimbursement agreements.

Each licensee required to have and
maintain financtal protection for each
nuclear reactor as determined in
§ 140.11 fa) (4) shall execute an
indemnity agreement with the
Commission that provides for
Commission payment of deferred
premiums and licensee reimbursement
to the Commission.

§140.52 [Amended]

7.1In § 140.52, paragraphs (b) (1)-(2)
are removed, and paragraph (b) (3) is
redesignated as paragraph (b).

§140.72 [Amended)

8.In § 140.72, paragraphs (b) (1)-{2)
are removed. and paragraph (b) (3) is
redesignated as paragraph (b).

Dated at Washington, DC this 25th day of
February 1983,

Far the Nuclear Regulatory Commission.
Samuel Chilk,

Secretary of the Commission.
[FR Foc. 83-5344 Filed 3-3-8%; 845
BILLING CODE 7590-01 M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 939
[Docket No, 30105-04]

La Parguera National Marine Sanctuary
AGENCY: National Oceanlic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule.

SumMMARY: These proposed regulations
define which activities are allowed and
which are prohibited within the
proposed La Parguera National Marine
Sanctuary, the procedures by which
persons may obtain permits for research
of activities normally prohibited, and
the penalties for committing prohibited
acts without a permit. The purpose of
designating the La Parguera National
Marine Sanctuary is to protect and
preserve a representative cross-section
of tropical habitat and a coral reef
ecosystem in its natural state and to
regulate uses within the Sanctuary to
insure the health and well-bemzof the
coral and associated flora and fauna,
DATES: Comments will be accepted until
May 3, 1983, After the close of the
comment period and review of
comments received, final regulations
will be published in the Federal
Register,

ADDRESS: Send comments to Dr. Nancy
Foster, Deputy Chief, Sanctuary
Programs Division, Office of Ocean and
Coastal Resource Management,
National Ocean Service, NOAA, 3300
Whitehaven Street, NW., Washington,
D.C. 20205.

FOR FURTHER INFORMATION CONTACT:
Edward Lindelof, 202/634-4236.

SUPPLEMENTARY INFORMATION: Title III
of the Marine Protection, Research, and
Sanctuaries Act of 1972, 16 U.S.C. 1431~
1434 (the Act) authorizes the Secretary
of Commerce, with Presidential
approval, to designate ocean waters as
far seaward as the outer edge of the
continental shelf as marine sanctuaries
to preserve or restore distinctive
conservation, recreational, ecological, or
aesthetic values. Section 302(f)(1) of the
Act directs the Secretary to issue
necessary and reasonsble regulations to
control any activities permitted within a
designated marine sanctuary. The
authority of the Secretary to administer
the provisions of the Act has been
delegated to the Assistant Administrator
for Ocean Services and Coastal Zone
Management within the National
Oceanic and Atmospheric

Administration, U.S. Department of
Commerce (the Assistant
Administrator),

In May 1978, six sites were nominated
for consideration as a National Marine
Sanctuary by the Department of Natural
Resources [DNR), Commonwzalth of
Puerio Rico. The sites were Cordillera/
Culebra/Vieques, Salinas/Jobos, Cayo
Berberia/Caja de Muertos, La Parguera,
Mona/Monito Islands and Desecheo
Island. Information was distributed to
the public for comment on the feasibility
of these siles as marine sanctuaries. As
a result of public review, three sites
were selected for further analysis:
Cordilleraf/Culebra/Vieques, La
Parguera, and Mona/Monito Islands. In
May 1981, an Issue Paper was
distributed and workshops held on the
final three sites.

Following the workshops a decision
was made by NOAA and DNR to
develop draft regulations, a draft
management plan and draft
environmentsl impact statement (DEIS)
on the proposed La Parguera site. The
regulations found herein are also
included as part of the draft
mansgement pain/DEIS. The public
review period for the management plan/
DEIS runs conourrently with this
comment period. Following the end of
the comment period final regulations, a
final environmental impact statement
and management plan will be developed
for public review. The next step is
review and approval by the President
after which the Secretary of Commerce
formally designates the area es a
national marine sanctuary end the final
regulations take effect. The Governor of
Puerlo Rico then has 80 days to
disapprove the designation or any of its
terms and both Houses of Congress also
have 60 days to adopt & concurrent
resolution which disapproves the
designation or any of its terms.

The proposed sanctuary contains
hundreds of species of marine organisms
including Caribbean corzls, endangered
and threatened sea turtles, significant
mangrove stands and diverse tropical
fuana and floral communities. The area
provides exceptional recreational
experiences and unique sclentific value
as an ecological, recreational and
aesthetic resource.

Other Matlers

Executive Order 12291 (E.O. 12291)
defines a “major rule” as “any
regulation that is likely to result in (1) an
annual effect on the economy of $100 or
more; (2] & major increase in cost or
prices for consumers, individual

- industries, Federal, State or local

government agencies, or geographic
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regions; or (3) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete in domestic or
export markets," The economic activity
supported by the area within the
sanctuary consists of a diversity of
small scale commercial and recreational
activities. E

Most of the activities in the sanctuary
are not affected by sanctuary

ulations; the economic impacts on

affected activities in the sanctuary are
minor and regulations do not restrict
recreational activities. Because the
impact of the regulations on economic
interests is minor or because the
activities are not regulated at all, the
Assistant Administrator has determined
that this is not a "major rule” under E.O.
12201. For the same reasons, the
Assistant Administrator has determined
that the proposed rules will not have a
significant economic impact on small
entities in the sanctuary under the
Regulatory Flexibility Act. These
regulations will impose no information
collection requirements of the type
covered by Pub. L. 96-511 on affected
State governments. Publication does not
constitute major Federal action
significantly affecting the quality of the
human environment.

List of Subjects in 15 CFR Part 839

Administrative practice and
procedure, Environmental protection,
Marine resources, and Natural
resources.

Dated: Pebruary 25, 1983,
William Matuszeski,
Acting Deputy Assistant Administrator for
Ocean Services and Coastal Zone
Management.

{Federal Domestic Assistance Catalog
Number 11.419, Coastal Zone Management
Program Administration)

Accordingly, Part 939 is proposed to
be added as follows:

PART 939—LA PARGUERA NATIONAL
MARINE SANCTUARY DRAFT
REGULATIONS

Authority,

Purpose.

Boundaries.

Definitions.

Management and enforcement.

Allowed activities.

Activities prohibited or controlled.

Other authorities,

Penalties for commission of prohibited
acts.

939.10 Permit procedures and criteria.

939.11 Appeals of administrative action.

Authority: Secs. 302(f) and (g} and 303, Pub,
L. 82-532, 86 Stat. 1061 and 1062 16 U.S.C,
1431-1434.

§939.1 Authority.

The Sanctuary will be designated by
the Secretary of Commerce pursuant to
the authority of Section 302(a) of the
Marine Protection, Research and
Sanctuaries Act of 1972 as amended (the
Act). The following regulations are
issued pursuant to the authorities of.
Sections 302(f), 302(g) and 303 of the
Act

§939.2 Purpose.

The purpose of designating the La
Parguera National Marine Sanctuary is
to protect and preserve a representative
cross-section of tropical habitat and a
coral reef ecosystem in its natural state
and to regulate uses within the
Sanctuary to insure the health and well-

bem? of the coral and associated flora

and fauna.

§939.3 Boundaries.

The sanctuary consists of a 68.27
square nautical mile area of the
Caribbean Sea off southwest Puerto
Rico. The exact boundaries are:

Latitude and Longitude

Pt No.

1-1
1-2
1-3
1-4
1-5
1-6
1-7
1-8
1-9
1-10
1-11
1-12
1-13
1-14
1-15
1-18
1-17
1-18
1-19
1-20
1-21
1-22

§939.4

N17°57'15.00"
N17°56'20.36"
N17°52'68.51"
N17°52'54.79"
N17°52'56.19"
N17°52'32.19"
N17°51'53.88"
N17°51'39.22"
N17°5139.21"
N17°51'51.82"
N17°52'05.29"
N17°52'08.29"
N17°52'33.66"
N17°52'41.86"
N17°52'25.95"
N17°52"32.05"
N17°52'53.65"
N17°53'10.08"
N17°53'08.68"
N17°53'19.81"
N17°53'61.37"
N17°56'43.00"

Definitions.

W67°12°50.00”
W67°11'52.00"
W67*11'52.00"
We67*11'09.16"
W67"1010.18"
We67°09'30.74"
W67°08'38.85"
W67°07'55.81"
We67°07'00.57"
W67°05'57.46"
W67°05'27.63"
W67°04'38.58"
WE7°04'05.568"
W67°03'14.66"
We67°02'46.07"
We7°02'28.82"
W67°02'03.24"
W67°01'16.09”
W67°00'42.29"
W66"58'33.56"
W66°58'00.00"
We6"58°00.00"

{a) "Administrator” means the

Administrator of the National Oceanic

and Atmospheric Administration
(NOAA).

(b) "Assistant Administrator” means
the Assistant Administrator for Ocean
Services and Coastal Zone
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration or his/her successor, or
designee.

(c) “Secretary” means the Secretary of
the Department of Natural Resources,
Commonwealth of Puerto Rico.

(d) "Persons’ means any private
individual, partnership, corporation, or
other entity; or any officer, employee,
agent, department, agency or
instrumentality of the Federal
government, or any State or local unit of
the government.

(e) “The Sanctuary" means the La
Parguera National Marine Sanctuary.

§939.5 Management and Enforcement.

The National Oceanic and
Atmospheric Administration (NOAA)
has primary responsibility for the
management of the Sanctuary pursuant
to the Act. The Puerto Rico Department
of Natural Resources (DNR) will assist
NOAA in the administration of the
Sanctuary, and act as the onsite
manager, in conformance with the draft
Designation Document between DNR
and NOAA. DNR shall conduct
surveillance and enforcement of these
regulations pursuant to 18 U.S.C.
1432(0)(4), or other appropriate legal
authority. -

§939.6 Allowed Activities.

All activities except those specifically
prohibited by § 939.7 may be carried on
within the Sanctuary subject to all
prohibitions, restrictions, and conditions
imposed by other authorities.

§939.7 Activities Prohibited or Controlied.

(a) Unless permitted by the Assistant
Administrator in accordance with
§ 830.10, or as may be necessary for the
national defense, or to respond to an
emergency threatening life, property or
the environment, the following activities
are prohibited or controlled within the
Sanctuary. All prohibitions and controls
must be applied consistently with
international law. Refer to § 939.9 for
penalties for commission of prohibited
acts.

(1) Taking and Damaging Natural
Resources. (i) No person shall break,
cut, or similarly damage or destroy the
coral, bottom formation, or any marine
plant, excep! institutions conducting
scientific or educational activities that
were exempted pursuant to Article 4 of
the Regulations to Control the
Extraction, Possession, Transportation,
and Sale of Coral Resources in Puerto
Rico (under authority conferred by Law
No. 23 of June 20, 1972 and Law No. 83 of
May 13, 1936, as amended), These
eligible institutions are the University of
Puerto Rico, Administration of Regional
Colleges, Interamerican University,
Catholic University, Center for Energetic
and Environmental Research,
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Environmental Quality Board, and the (if) No person shall possess oruse any  all activities proposed, the equipment,
Puerto Rico Department of Natural nets or similar fishing gear with a mesh  methods, ancr personnel (particularly
Resources, size in excess of eight inches, describing relevant ence)

(ii) No person shall cut, damage, or (b) The prohibitions in this section involved, and a timetable for completion
similarly destroy any red mangrove will be applied to foreign persons and of the proposed activity. Copies of all
(Rhizophora mangle) exceeft aspartofa  vessels only in accordance with other required licenses or permits shall
program of routine chann recognized principles of international be attached.
maintenance. law, including treaties, conventions and (c) In considering whether to grant a

(iii) No person shall use poisons, other international agreements to which permit, the Assistant Administrator
electrical charges, explosives, or similar  the United States is signatory. shall evaluate such matters as (1) the
methods to take any marine animal or general professional and financial

lant.
. (iv) There shall be & presumption that
any items listed in this paragraph found
in the possession of a person within the
Sanctuary have been collected or
removed from the Sanctuary.

(2) Operation of Vessels. (i) No vessel
shall approach closer than 200 feet to a
fishing vessel or & vessel displaying a
diving flag except at a maximum speed
of three knots.

(ii) No vessel or person shall interfere
with any fis activity.

(iif) All vessels from which diving
operations are being conducted shall fly
in a conspicuous manner, the
international code flag alpha “A."

(3) Discharging of %Ilutt’ng
Substances. No person shall litter,
deposit, or di e any materials or
substances of any kind except:

w Indigenous fish or fish parts;

if) Cooling waters from vessels;

(iii) Effluents from marine sanitation
devices allowable under Coast Guard
standards.

(iv) On a temporary basis, sewage
from existing shoreline houses known as
casetas with recognized ts from
COE. This exception shall expire upon
the completion and operation of an area
wide sewage collection and treatmént
system or until the expiration of the
Memorandum of Understanding
between the Governor of Puerto Rico
and the U.S. Army Corps of Engineers
for the La Parguera area dated June 13,
1978, whichever is earlier.

(4) Underwater Trails. (i) No person
shall fish within the underwater trails.

(ii) No person shall mark, deface, or
injure in any way, or displace, remove,
or tamper with underwater trails, signs,
markers, or buoys. .

(5) Removing or Damaging Cultura
Resources. No person shall remove,
damage, or tamper with any historical or
cultural feature, including
archaeological sites, historic structures,
shipwrecks, and artifacts.

(6) Damage to Fish Traps. No person
shall disturb, harm, or tamper with any
legal fishing gear, nets, traps, or pots.

(?) Taking of Sea Turtles. {i) No
person shall ensnare, entrap, or fish any
sea turtle while it is a threatened or
endangered species as defined by the
Endangered Species Act of 1973.

§939.8 Other Authorities,

No license, permit or other
authorization issued pursuant to any
other authority may validly authorize
any activity prohibited by § 939.7 unless
such activity meets the criteria stated in
$§ 939.10(a), (c) and (d) and Is specifically
authorized by the Assistant
Administrator.

§939.9 Penailties for Commission of
Prohibited Acts.

Section 303 of the Act authorizes the
assessment of a civil penalty of not
more than $50,000 for each violation of
any regulation issued pursuant to the
Act, and further authorizes a proceeding
in rem against any vessel used in
violation of any such regulation.
Procedures are set out in Subpart D of
Part 922 of this chapter, Subpart D is
applicable to any instance of a violation
of these regulations.

§939.10 Premit Procedures and Criteria.

Under special circumstances where
the prohibited activity is research or
education needed to better understand
the Sanctuary environment and improve
management decisionmaking and judged
not to cause long-term or irreparable
harm to the resources, a permit may be
granted by NOAA in cooperation with
the Secretary of DNR.

(a) Any person in possession of a
valid permit issued by the Assistant
Administrator in cooperation with the
Secretary of the Department of Natural
Resources, Commonwealth of Puerto
Rico in accordance with this section
may conduct the specific activity in the
Sanctuary including any activity
specifically prohibited under § 839.7 if
such activity is (1) research related to
the resources of the Sanctuary, {2) to
further the educational value of the
Sanctuary, or (3) for salvage or recovery
operations, -

(b) Permit applications shall be
addressed to the Assistant
Administrator, ATTN: Sanctuary
Programs Division, Office of Ocean and
Coastal Resource Management,
National Ocean Service, National
Oceanic and Atmospheric
Administration, 3300 Whitehaven Street
NW,, Washington, D.C. 20235. An
application shall include a description of

responsibility of the applicant; {2) the
appropriateness of the me be
proposed to the purpose(s) of the
activity; (3) the extent to which the
conduct of any permitted activity may
diminish or enhance the value of the
Sanctuary as a source of recreation,
education, or scientific information; and
(4) the end value of the activity.

(d) Permits may be issued by the
Assistant Administrator for activities
otherwise prohibited under § 839.7. In
addition to meeting the criteria in
§ ©39.10 (a) and (c), the applicant must
also satisfactorily demonstrate to the
Assistant Administrator that: (1) The
activity shall be conducted with
adequate safeguards for the
environment, and (2) the environment
shall be returned to the condition which
existed before the activity ocourred. A
permit issued according to the
provisions for an otherwise prohibited
activity shall be appropriately
conditioned, and the activity monitored
to ensure compliance.

(e) In considering an application
submitted pursuant to this Section, the
Asgsistant Administrator shall seek and
consider the view of the Secretary of the
Department of Natural Resources, The
Assistant Administrator may also seek
and consider the views of any other
person or entity, within or outside of the
Federal Government, and may hold a
public hearing, as he/she deems
appropriate.

(l? ’ll':e Assistant Administrator may,
at his/her discretion, grant a permit
which has been applied for pursuant to
this section, in whole or in part, and
subject to such condition(s) as deemed
necessary, and shall attach to any
permit grant for research related to the
Sanctuary stipulations to the effect that:
(1) The Assistant Administrator,
Secretary of Department of Natural
Resources, or their designated
representatives may observe any
activity permitted by this section; and
(2) any information obtained in the
research site shall be made available o
the public; and/or the submission of one
or more reports of the status of progress
of such activity may be required.

(8) A permit granted pursuant to this
section is nontransferable.
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(h) The Assistant Administrator may
amend, suspend or revoke a permil
granted pursuant lo this section, in
whole or in part, temporarily or
indefinitely if, in his/her view, the
permit holder (the Holder) had acted in
violation of the terms of the permit or of
the applicable regulations; or the
Assistant Administrator may do so for
other good cause shown. Any such
action shall be communicated in writing
to the Holder, and shall set forth the
reason({s) for the action taken. The
Holder in relation to whom such action
has been taken may appeal the action as
provided for in § 839,11,

§939.11 Appeals of Administrative Action.

(a) The applicant for a permit, the
Holder, or any other interested person
(hereafter Appellant) may appeal the
granting, denial, conditioning or
suspension of any permit under § 938,10
to the Administrator of NOAA. In order
to be considered by the Adminisirator,
such appeal shall be in writing, shall
state the action(s) sppealed and the
reason(s) therefor, and shall be
submitted within 30 days of the action(s)
by the Assistant Administrator, The
:ppellan( m:y reque{t an informal

earing on the appea

(b) Upon receipt of an appeal
authorized by this section, the
Administrator may request the
Appellant, and the permit applicant or
Holder if other than the Appellant, to
submit such additional information and
in such form as will allow action upon
the appeal. The Administrator shall
decide the appeal using the criteria set
out in § 939.10 (a), (c), and (d) any
information relative to the application
on file, any information provided by the
Appellant, and such other consideration
as is deemed appropriate. The
Administrator shall notify the Appellant
of the final decision and the reason(s)
therefor, in writing normally within 30
days of the date of the receipt of
adequate information required to make
the decision.

(c) If a hearing is requested or, if the
Administrator determines that one is
appropriate, the Administrator may
grant an informal hearing before a
Hearing Officer designated for that
purpose, after first giving notice of the
hearing in the Federal Register. Such
hearing shall normally be held no later
than 30 days following publication of the
notice in the Federal Register unless the
Hearing Officer extends the time for
reasons deemed equitable, The
Appellant, the applicant or permit
holder, if different, and, other interested
persons m&:gpeu personally or by
counsel at earing and submit such
material and present such arguments as

determined appropriate by the Hearing
Officer. Within 30 days of the last day of
the hearing, the Hearing Officer shall
recommend a decision in writing to the
Administrator.

(d) The Administrator may adopt the
Hearing Officer's recommended
decision, in whole or in part, or may
reject or modify it. In any event, the
Administrator shall notify the interested
persons of his/her decision, and the
reason(s) therefore in writing within 30
days of receipt of the recommended
decision of the Hearing Officer. The
Administrator's decision shall constitute
final action for the Agency for the
purposes of the Administrative
Procedure Act.

{e) Any time limit prescribed in this
section may be extended by the
Administrator for good cause for a
period not to exceed 30 days, either
upon his/her own motion ar upon
written request from the Appellant,
permit applicant or Holder, stating the
reason(s) therefore.

(PR Doc. 53-5438 Filed 3-3-8% 845 am]
BILLING CODE 3510-08-M
— —————————————

FEDERAL TRADE COMMISSION

16 CFR Parts 3and 4

Rules of Practice for Adjudicative
Proceedings and Miscelianeous Rules

AGENCY: Federal Trade Commission.
ACTION: Proposed rule.

SUMMARY: The Federal Trade
Commission proposes to amend its rules
of Practice so thal non-attorney experts
may participate personally in the cross-
examination of other experts in the
same discipline. The commission has
tentatively concluded that, in some
cases, cross-examination by a non-
attorney expert will elicit more precise
and useful information from an expert
witness than would cross-examination
by an attorney. This notice invites
comment on the desirability of greater
participation by non-attorney experts
than at present and on the rule revisions
that would permit such participation.
DATE: Written comments must be
received on or before April 18, 1983.
ADDRESS: Send comments to the
Secretary, Federal Trade commission,
6th & Pennsylvania Ave., NW.,,
Washington, D.C. 20580, Comments will
be avallable for public inspection in
Room 130 at this address during normal
business hours.

FOR FURTHER INFORMATION CONTACT:
Bruce G. Freedman, Deputy Assistant
General Counsel, Federal Trade

Commission, Washington, D.C. 20580,
(202) 523-3521.

SUPPLEMENTARY INFORMATION: The
Commissan's current rules governing the
conduct of adjudicatory proceedings are
written on the assumption that only
attorneys participate personally in the
examination of witnesses. While experts
in various professional disciplines often
advise the attormeys in a case, they do
not themselves participate in hearings,
except as witnesses,

The Commission believes that there
may well be value in allowing a more ©
active role by non-attorney experts. In
particular, permitting one expert to
cross-examine another may yield a
sharper delineation of issues, and
especially a quicker and more preclse
identification of areas of agreement and
disagreement, than if the questions are
posed by an attorney who lacks
technical expertise in the particular
discipline. See Miller, Regulators and
Experts: A Modes Proposal, Regulation,
Nov./Dec. 1977, at 36.

The proposed rule preserves the
Administrative Law Judge’s control over
the proceeding by requiring the law
judge's permission before a non-attorney
may participate personally. In addition,
both the expert and the attorney who
designates the expert to conduct cross-
examination will be held accountable
for the latter's adherence to the same
legal and ethical standards as apply to
an attorney interrogator. See 16 CFR
3.42(c)(8). (d).

List of Subjects
16 CFR Part 3

Administrative practice and
procedure.

16 CFR Part 4

Administrative practice and
procedure, Freedom of Information,
Privacy, Sunshine Act.

For these reasons, Part 3, Subpart E,
and Part 4 of Chapter I of Title 16, Code
of Federal Regulations, are proposed to
be amended as follows.

PART 3—RULES OF PRACTICE FOR
ADJUDICATIVE PROCEEDINGS

1. By revising § 3.43 to read as
follows:

§3.43 Evidence.

(2) Excluded evidence. When an
objection to a question propounded to a
witness is sustained, the questioner may
make a specific offer of what he expects
1o prove by the answer of the witness,
or the Administrative Law Judge may, in
his discretion, receive and report the
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evidence in full. Rejected exhibits,
adequately marked for identification,
shall be retained in the record so as to
be available for consideration by any
reviewing authority,

PART 4—MISCELLANEOUS RULES

2. By adding §4.1(a)(3) to read as
follows:

§4.1 Appearances.

(a) L

(3) At the request of counsel
Jepresenting any party in an
adjudicative proceeding, the
Administrative Law Judge may permit
an expert in the same discipline as an
expert witness to conduct all or a
portion of the cross-examination of such
witness.

(15 U.S.C. 46(g))

Dated: February 23, 1983,

By direction of the Commission.
Benjamin 1. Berman,
Acting Secretary.

Separate Statement of Commissioner Bailey

By this notice, the Commission proposes to
change {ts rules in order to allow non-
attorney experts to cross-examine expert
witnesses in the same discipline during
Commission adjudicative proceedings. I am
concerned about the proposal for a variety of
reasons and would appreciate comments on
the following questions:

(1) What is the nature of the problem
addressed by this proposal that would be
alleviated by the change?

{2) Have respondents in Commission trials
experienced any disadvantage in the
presentation of their cases attributable to
inadequate cross-examination of experts by
attorneys?

(3) Are any potential problems posed by
allowing a non-attorney expert to participate
ina as both witness and advocate?

(4) Does the proposed change authorize
non-attorneys to engage in the practice of
law? In a related vein, does this proposal
expand or alter the scope of
representation under Section 555(b) of the
Administrative Procedures Act?

(5) How would the term “same discipline"
be defined in the context of q
experts for giving testimony and conducting
cross-examination? Reference, where
possible, to specific examples from past
Commission cases in which experts were
used would be helpful in this regard.

{6} According to the proposed change in
Rule 4.1(a), an expert (in the same discipline
as an expert witness) may be permitted “to
conduct all or a portion of the cross-
examination of such witness,” (emphasis
added) Are any issues of fairness raised by &
rule which would allow and even encourage
two (or more) persons representing the
government to cross-examine a witness?

(7) Questioning of an expert witness by
another expert in the field has apparently
been used successfully in proceedings to
gather “legislative™ facts, particularly in the

context of scientific and technological fact-
finding (e.g., in such areas as nuclear power,
environmental protection, public health and
transportation). Are there any studies or
actual experiences with this technique in the
context of adjudicative prooeedings where
one party may be subject to a cease and
desist order, or other similar relief?

(8) According to the notice * . . . [Bjoth
the expert and the attorney who designates
the expert to conduct cross-examination will
be held accountable for the latter’'s adherence
to the same legal and ethical standards as
apply to an attorney interrogator.” (a) What,
in practical effect, is the meaning of that
phrase? (b) Can a non-attorney be held
personally sccountable for ethical standards
applicable to attorneys? (c) As regards a
respondent, in particular, does the attomey
remain the party accountable for the conduct
of a respondent’s case?

(d) Should this change be made, would it
be advisable or necessary to expect or
require non-attorney examiners to be trained
in the rules of evidence and procedures?

(e) Should the non-attorney examiner be
subject to the same evidentiary objections as
an attorney?

(f) Should the non-attormey exeminer, or
the attorney designating him or her, be
responsible for defending against objections
to questions?

(9) Especially where more than one
“expert” may appear for either party, would
this change impose additional burdens on the
proceedings in terms of delay, confusion or
potential clarity of the record?

(10) The purpose of the proposed rules
change is sald to be to “yield a sharper
delineation of issues, and especially a
quicker and more precise identification of
areas of agreement and disagreement.” Is
that purpose likely to be fulfilled by this
proposal, given the general purpose of cross-
examination? Why or why not?

{11) Are there any additional
constitutional, procedural or ethical concerns
raised by this proposal?

[FR Doc. 83-5708 Filed 3-3-83: 845 am]
BILLING CODE §750-01-M

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

18 CFR Part 271
[Docket No. RM79-76~186 (Colorado-35))

High-Cost Gas Produced From Tight
Formations; Colorado
February 28, 1983,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

summaRry: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain

tyges of natural gas as high-cost gas
where the Commission determines that

the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the State of
Colorado that the “J" Sand Formation be
designated as a tight formation under

§ 271.703(d).

DATE: Comments on the proposed rule
are due on April 14, 1983.

Public hearing: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
March 15, 1983,

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
NE., Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Victor
Zabel, (202) 357-8618.

SUPPLEMENTARY INFORMATION:

I. Background

On January 31, 1983, the State of
Colorado Oil and Gas Conservation
Commission (Colorado) submitted to the
Commission a recommendation, in
accordance with § 271.703 of the
Commission's regulations (45 FR 56034,
August 22, 1880), that the “J" Sand
Formation located in Adams, Arapahoe,
and Elbert Counties, Colorado, be
designated as a tight formation.
Colorado also submitted to the
Commission on February 15, 1983, an
order which corrected the land
description of the original order.
Pursuant to § 271.703(c)(4) of the
regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Colorado’s
recommendation that the "]" Sand
Formation be designated a tight
formation should be adopted. Colorado's
recommendation and supporting data
are on file with the Commission and are
available for public inspection.

IL. Description of Recommendation

The recommended formation
underlies portions of Adams, Arapahoe,
and Elbert Counties, Colorado. The area
of concern is located approximately 12
miles east of the city of Denver,
Colorado, and consists of approximately
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223,040 acres of fee and state lands. The
“J" Sand ranges in thickness from 40 to
95 feet beginning from the base of the
“D" Sand and extends to the top of the
Skull Creek Shale. The average depth to
the top of the “J" Sand Formation is_
8,100 feet.

{11, Discussion of Recommendation

Colorado claims in‘its submission that
evidence gathered through information
and testimony presented at a public
hearing in Cause No, NG-37, Order No.
NG-37-1 convened by Colorado on this
matter demonstrates that:

(1) The average in situ gas

permeability throughout the pay section
of the proposed area is not expected to
ceeti 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate,
set outin § 271 m[c](z)[l)(B) and

(3) No well drilled into the
recommended formation is expecied o
produce more than five (5) barrels of oil

per day.

Colorado further asserts that existing
State and Federal Regulations assure
that development of this formation will

not adversely affect any fresh water
aquifers,

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No, RM80-88 (45 FR 53458,
August 12, 1880), notice is hereby given
of the proposal submitted by Colorado
that the " Sand Formation, as
described and delineated in Colorado's
recommendation as filed with the
Commission, be designated as a tight
formation pursuant to § 271.703.

IV, Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
wrilten data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, on or before April 14, 1683. Bach
person submitting a comment should
indicate that the comment is being
submtted in Docket No. RM70-76-1868
(Colorado-35), and should give reasons
including supporting data for any
recommendations. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An original

and 14 conformed copies should be filed -

with the Secretary of the Commission.
Written comments will be available for

public inspection at the Commission's
Division of Public Information, Room
1000, 825 North Capitol Street, NE.,
Washington, D C during business
hours,

Any person wishlng to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of the
desire to make an oral presentation and
therefore request a public hearing. Such
reques! shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than March 15,
1083.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

{Natural Gas Policy Act of 1878, 15 U.S.C.
3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as sel
forth below, in the event Colorado’s
recommendation is adopted.

Kenneth A. Williams,
Director, Office of Pipeline and Producer
Reguiation.

PART 271—{AMENDED]

Section 271.703 is amended by adding
paragraph (d)(169) to read as follows:

§271.703 Tight formations.

(d) Designated tight formations. * * *

(121) through (168) [Reserved]

{169) 7" Sand Formation in Colorado.
RM78-76-186 (Colorado-35).

(i) Delineation of formation. The “J"
Sand Formation is located in Adams,
Arapahoe, and Elbert Counties,
Colorado, approximately 12 miles east
of the city of Denver, The “J" Sand
Formation underlies Township 2 South,
Range 63 West, Sections 7, 18, 19, 30, 31
and SX of Section 32; Township 2 South,
Range 64 West, Sections 10 through 15,
22 through 27, and 34 through 36;
Township 2 South, Range 65 West,
Sections 25 through 36; Township 3
South, Range 83 West, Sections 1
through 12; Township 3 South, Range 64
West, All; Township 3 South, Range 85
West, All; Townshlp 4 south, Range 64
West, Sections 1 through 80 and 32
through 36; Township 4 South, Range 85
West, Sections 1 through 30; Township 5
South, Range 63 West, All; Township 5
South, Range 64 West, Sections 1
through 5, 8 through 17, 20 through 28,
and 32 through 36; Township 6 South,
Range 83 West, Sections 1 through 35;
Township 8 South, Range 64 West,
Sections 1 through 5, 8 through 17, 20

through 29, and 34 through 36; Township
7 South, Range 63 Wes!, Sections 4
through 8, 18 through 21, and 28 through
33; Township 7 South, Range 84 West,
Sections 1 through 3, 10 through 15, 22
through 27, and 34 through 36.

(ii) Depth. The "J" Sand Formation
ranges in thickness from 40 to 95 feet,
and begins at the base of the “D" Sand
and extends to the top of the Skull Creek
Shale. The average depth to the top of
the “J" Sand Formation is 8,100 feel.

[FR Doc. 85-5508 Filed 3-3-63; 845 am|
BILLING CODE 6717-01-M

18 CFR Part 271

[Docket No. RM79-76~185 (New Mexico-
211

High-Cost Gas Produced From Tight
Formations; New Mexico

February 28, 1883,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Cas
Policy Act of 1978 to designale certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Uner section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cos! gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formantions. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the State of New
Mexico that the Abo Formation be
designated as a tight formation under

§ 271.703(d).

DATE: Comments on the proposed rule
are due on April 14, 1983,

Public hearing: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
March 15, 1889,

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
NE., Washington, D.C. 20428,

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Victor
Zabel, (202) 357-8616.
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SUPPLEMENTARY INFORMATION: produce ' more than five (5) barrels of il  forth below, in the event New Mexico’s
1. Background per day. recommendation is adopted.
New Mexico further asserts that Kenneth A. Williams,

On January 23, 1983, the State of New  existing State and Federal Regulations  pjractor, Office of Pipeline and Producer
Mexico Energy and Minerals assure that development of this Regulation.
Department, Oil Conservation Division  formation will not adversely affect any
(New Mexico) submitted to the fresh water aquifers. PART 271—{AMENDED]

Commission a recommendation, in
accordance with § 271.703 of the
Commission's regulations (45 FR 56034,
August 22, 1880), that the Abo Formation
located in San Miguel, Torrance,
Guadalupe, DeBaca, Lincoln, and
Chaves Counties, New Mexico, be
designated as a tight formation.
Pursuant to § 271.703(c)(4) of the
regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether New MexXico's
recommendation that the Abo
Formation be designated a tight
formation should be adopted. The
United States Department of the
Interior, Minerals Management Service
concurs with New Mexico's
recommendation. New Mexico's
recommendation and supporting data
are on file with the Commission and are
available for public inspection.

IL. Description of Recommendation

The Abo Formation is defined as
being from the base of the Yeso
Formation, vertically downward to the
top of the Hueco Limestone, or in the
absence of said Hueco lime, to the top of
the Pennsylvanian Limestone, or in the
absence of both Hueco lime and
Pennsylvanian lime, to the top of the
Pre-Cambrian, provided however, that
tongues of the Hueco lime overlain and
underlain by the Abo mudstones, sand
or shales, shall be considered to be part
of the Abo Formation. The average
depth to the top of the Abo is 3,025 feet.
The average thickness of the formation
throughout the recommended area is
1,058 feet.

IIL. Discussion of Recommendation

New Mexico claims in its submission
that evidence gathered through
information and testimony presented at
8 public hearing in Case No, 7598
convened by New Mexico on this matter
demonstrates that: -

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(8) No well drilled into the
recommended formation is expected to

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 87, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by New
Mexico that the Abo Formation, as
described and delineated in New
Mexico's recommendation as filed with
the Commission, be designated as a
tight formation pursuant to §271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C,
20426, on or before April 14, 1983, Each
person submitting a comment should
indicate that the comment is being
submitted in Docket No. RM79-76-185
(New Mexico-21), and should give
reasons including supporting data for
any recommendations. Comments
should include the name, title, mailing
address, and telephone number of one
person to whom communications
concerning the proposal may be
addressed. An original and 14 .
conformed copies should be filed with
the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Division of Public Information, Room
1000, 825 North Capitol Street, NE.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of the
desire to make an oral presentation and
therefore request a public hearing. Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than March 15,
1983,

List of Subjects in 18 CFR Part 271
Natural gas, Incentive price, Tight

formations.

(Natural Gas Policy Act of 1978, 15 US.C.

3301-3432)

Accordingly, the Commission
proposes to dmend the regulations in
Part 271, Subchapter H, Chapter 1, Title
18, code of Federal Regulations, as set

Section 271.703 is amended by adding
paragraph (d)(168) to read as follows:

§ 271,703 Tight formations.

(d) Designated tight formations, * * *

(121) through (167) [Reserved]

(168) Abo Formation in New Mexico.
RM79-76-185 (New Mexico-21).

(i) Delineation of formation. The Abo
Formation is located in San Miguel
County: Townships 10 and 11 North,
Ranges 14 and 15 East; Torrance County:
Townships 1 through 9 North, Ranges 14
and 15 East; Guadalupe County:
Townships 2 through 4 North, Ranges 16
through 19 East, Township 5 North,
Ranges 16 through 23 East, Township 6
North, Ranges 16 through 24 East, and
Township 7 through 11 North, Ranges 16
through 26 East; DeBaca County:
Townships 1 through 4 North, Ranges 20
through 27 East, Township 5 North,
Ranges 24 through 28 East, Township 6
North, Ranges 25 and 26 East, Township
1 South, Ranges 20 through 27 East,
Township 2 South, Ranges 20 and 21
Eas!, and Township 8 South, Range 21
East; Lincoln County: Township 1 North,
Ranges 16 through 19 East, Townships 1
through 5 South, Ranges 14 through 19
East, Township 6 South, Ranges 15
through 20 East, Township 7 through 9
South, Ranges 15 through 20 East,
excepting, however, all lands within the
Capitan Wilderness Area, Townships 10
and 11 South, Ranges 15 through 20 East,
and Townships 12 and 13 South, Ranges
17 through 20 East; Chaves County:
Township 8 South, Range 20 East,
Townships 4 and 5 South, Ranges 20 and
21 East, and Township 14 South, Ranges
17 through 21 East, NMPM, containing
some 5,775,360 acres, more or less, and
designated by New Mexico as the Pecos
Slope Extension area.

(ii) Depth. The Abo Formation, for
designation as a tight formation in the
Pecos Slope Extension Area, shall be
defined as being from the base of the
Yeso Formaton vertically downward to
the top of the Hueco Limestone, or in the
absence of said Hueco lime, to the top of
the Pennsylvanian Limestone, or in the
absence of both Hueco lime and
Pennsylvania lime, to the top of the
PreCambrian, provided however, that
tongues of the Hueco lime overlain and
underlain by the Abo mudstones, sand
or shales, shall be considered to be part
of the Abo Formation. The average
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depth to the top of the Abo Formation is
3,025 feet. The average thickness of the
Abo Formation is 1,058 feet.

[FR Doc. 83-5505 Flled 3-3-83; 8:45 am)
BILLING CODE 6717-01-M

18 CFR Part 271

|Docket No, RM79-76-172 (Texas—21
Addition))

High-Cost Gas Produced From Tight
Formations; Texas

Fobruary 28, 1983,

AGENCY: Federal Energy Regulatory
Commission, DOE, X
AcTion: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1878 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs, Under section 107(c)(5), the
Commission {ssued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703), This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rul by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that an additional
area of the James Limestone Formation
located in Nacogdoches and Shelby
Counties, Texas be designated as a tight
formation under § 271.703(d).

DATE: Comments on the proposed rule
are due on April 14, 1983,

Public Hearing; No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
March 15, 1983,

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
NE, Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W, Lawson, (202) 357-8556.
SUPPLEMENTARY INFORMATION:

L. Background

On December 27, 1982, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission's regulations (45 FR 56034,
August 22, 1980), that an additional area

of the James Limestone Formation
located Nacogdoches and Shelby
Counties,”Texas, be designated as a
tight formation. The Commission
previously adopted a recommendation
that the James Limestone Formation in
parts of San Augustine and Shelby
Counties, Texas be designated as a tight
formation {Order No. 246, issued August
4, 1982, in Docket No. RM79-76-108
(Texas—21)]. Pursuant to § 271.703(c)(4)
of the regulauons. this Notice of
Proposed Rulemaking is hereby issued
to determine whether Texas'
recommendation that an additional area
of the James Limestone Formation be
designated a tight formation should be
adopted. Texas' recommendation and
supporting data are on file with the
Commission and are available for public
inspection.

IL Description of Recommendation

Texas recommends that the James
Limestone Formation located in
Nacogdoches and Shelby Counties,
Texas, Railroad Commission District 6,
be designated as a tight formation. The
James Limestone in east Texas is
included as a subdivision of the Trinity
Group of Lower Cretaceous
(Commanchean) age. The top of the
James Lime ranges from approximately
7,150 feet to 7,425 feet subsea in depth.
The James Lime overlies the Pine Island
Shale and underlies the Bexar Shale.

I1L Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing in support of this
recommendation demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Texas further asserts that existing
state and federal regulations assure that
development of this formation will not
adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 87, issued in

Docket No. RM80-88 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the James Limestone Formation as
described and delineated in Texas'
recommendation as-filed with the
Commission, be designated as a tight
formation pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20428, on or before April 14, 1983, Each
person submitting a comment should
indicate that the comment is being
submited in Docket No. RM79-76-172
(Texas—21 Addition) and should give
reasons including supporting data for
any recommendations. Comments
should include the name, title, mailing
address, and telephone number of one
person to whom communications
concerning the proposal may be
addressed. An original and 14
conformed copies should be filed with
the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street, NE.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of a
desire to make an oral presentation and
therefore request a public hearing. Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than March 15,
1983.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

(Natural Gas Policy Act of 1978, 15 US.C.
3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas'
recommendation is adopted.

Kennoth A. Willlams,
Director, Office of Pipeline and Producer
Regulation.

PART 271—{AMENDED]

Section 271.703 is amended by
revising paragraph (d)(92) to read as
follows:




9294 Federal Register / Vol. 48, No. 44 / Friday, March 4, 1883 / Proposed Rules
§271.703 Tight formations. FOR FURTHER INFORMATION CONTACT: Formation from zone A-1 zone
Uy ol IR R H. On the log, the Granite Wash

(d) Designated tight formations. * * *

(92) James Limestone Formation in
Texas, RM78-76 (Texas—21). * * *

(i} Nacogdoches and Shelby
Counties.

(A) Delineation of formation, The
James Limestone Formation is found in
all of Nacogdaches and Shelby
Counties, east Texas.

(B) Depth. The depth to the top of the
James Limestone Formation ranges from
approximately 7,150 feet to 7,425 fect
subsea.

[FR Doc. 83-550% Filed 3-3-5% 245 am|
BILLING CODE 6717-01-M

18 CFR Part 271

[Docket No. RM79-76-164 (Texas-32)]
High-Cost Gas Produced from Tight
Formations; Texas

February 28, 1983,

AGENCY: Federal Energy Regulatory
Commission, DOE.

AcTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that a portion of
the Granite Wash Formation in the
Anadarko Basin be designated as a tight
formation under § 271.703(d).

DATE: Comments on the proposed rule
are due on April 14, 1983,

Public Hearing: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
March 15, 1083,

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
NE., Washington, D.C. 20428.

Leslie Lawner, (202) 357~-8511, or Walter
W. Lawson, (202) 357-8556.

SUPPLEMENTARY INFORMATION:

L Background

On December 13, 1982, the Railroad
Commigsion of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission's regulations {45 FR 56034,
August 22, 1980), that a portion of the
Granite Wash Formation in the
Anadarko Basin located in Ochiltree,
Lipscomb, Roberts, Hemphill and
Wheeler Counties, Texas be designated
as a tight formation. Pursuant to
§ 271.703(c)(4) of the regulations, this
Notice of Proposed Rulemaking is
hereby issued to determine whether
Texas' recommendation that the Granite
Wash Formation in the Anadarko Basin
be designated a tight formation should
be adopted. Texas' recommendation and
supporting data are on file with the
Commission and are available for public
inspection.

IL Description of Recommendation

Texas recommends that a portion of
the Granite Wash Formation of the
Anadarko Basin located in the
panhandle area of Texas, Raflroad
Commission District 10, be designated
as a tight formation. The recommended
area includes all of Hemphill and
Roberts Counties; all sections north of
an east-west line passing through the
southern boundary of Section 21, Block
A-~8 in Wheeler County with the
exception of Section 3, 5 and 6 of the
A.B. & M. Survey and Section 4, Block L
of the J. M. Lindsey ; Sections 45
through 396 of Block 43, H & TCRR
Survey, southern Lipscomb and
Ochiltree Counties; and Sections 89
through 152 of Block 13, T & NO RR
Survey, southern Ochiltree County.

The top of the Granite Wash
Formation varies in depty from 6,934
feet in Roberts County in the northwest
part of the designated area to 11,386 feet
in Wheeler County to the southeast and
thickness from north to soulh toward the
Amarillo uplift which bounds the
Anadarko Basgin on the south. The
Granite Wash Formation has been
subdivided into the A-1, A, B, C, D, E, F,
G, and H zones based on wireline log
characteristics. Although some granite
wash type clastics may occur above the
A~1 zone, the interval recommended is
from the top of the A-1 zone to the base
of the Granite Wash Formation. The
type log, the log of the Diamond
Shamrock tion's Leslie Webb
“M" No. 1 well, located in Section 181,
Block C, Hemphill County, shows a
complele section of the Granite Wash

Formation is the interval between 9,664
feet and 10,850 feel.

ML Discussion of Recommendation

Texas claims In its submission that
evidence gathered through information
and testimony presented at a public
hearing on October 13, 1882, convened
by Texas on this matter demonstrates
that:

(1) The average in situ &u
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(¢)(2)(i)(B}); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Texas futher asserts that existing
State and Federal regulations assure
that development of the formation will
not adversely affect any fresh water
aquifers that are or are expected to he
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-68 (45 FR 53456, -
August 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the portion of the Granite Wash
Formation in the Anadarko Basin as
described and delineated in Texas'
recommendation as filed with the
Commission, be designated as a tight
formation pursuant to § 271.703. .

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, on or before April 14, 1683, Each
person submitting a comment should
indicate that the comment is
submitted in Docket No. RM79-76-164
(Texas—32) and should give reasons
including supporting data for any
recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
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Written comments will be avatlable for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street, NE.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of a
desire to make an oral presentation and
therefore request a public hearing, Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than March 15,
1983,

List of Subjects in 18 CFR Part 271

Natural gas. Incentive price, Tight
formations,

(Natural Gas Policy Act of 1978, 15 US.C.
3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter L Title
18, Code of Federal Regulations as set
forth below, in the event Texas'
recommendation is adopted.

Konneth A. Willlams,
Director, Office of Pipeline and Producer
Regulation.

PART 271—{AMENDED]

Section 271.703 is amended by adding
paragraph (d)(164] to read as follows:

§271.703 Tight 1

» . . . .

(d) Designated tight formations. * * *

(121) through (163) [Reserved]

(184) Granite Wash Formation in the
Anadarke Basin in Texas. RM79-76
(Texas—32).

(i) Delineation of formation. The
Granite Wash Formation in the
Anadarko Basin is located in the
panhandle area of Texas, Railroad
Commission District 10, The designated
area includes all of Hemphill and
Roberts Counties; Sections 45 through
396 of Block 43, H & TC RR Survey,
Lipscomb and Ochiltree Counties;
Sections 89 through 152 of Block 13, T &
NO RR Survey, Ochiltree County; and
all sections north of an east-west line
passing through the southern boundary
of Section 21, Block A-9 in Wheeler
County except Sections 3, 5, and 8, A.B.
& M. Survey, and Section 4, Block L, M.
Lindsey Survey.

(ii) Depth. The Granite Wash
Formation is that interval from the top
of the A-1 zone to the base of the
Granite Wash Formation. The top of the
A-1 zone ranges in depth from 6,934 feet

in Roberts County to 11,386 feet in
Wheeler County.

[FR Doc, 83-5500 Filed 3-3-8% 845 am)
BILLING CODE 6717-01-M

18 CFR Part 271
[Docket No, RM 79-76-170 (Texas-33)]

High-Cost Gas Produced from Tight
Formations: Texas

February 28, 1963,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Federal Energy
Regulatory Commssion is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commssion determines that
the gas is produced under conditions
which present extraordinary risks or
costs, Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 C.F.R.
§ 271.703). This rule established

" procedures for jurisdictional agencies to

submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that the
Devonian/Strawn/Detrital Formation be
designated as a tight formation under

§ 271.703(d).

DATE: Comments on the proposed rule
are due on April 14, 1983.

Public Hearing: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are dug on
March 15, 1983,

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
NE.. Washington, D.C. 204286.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202} 357-8550,
SUPPLEMENTARY INFORMATION:

1. Background

On December 23, 1982, the railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission's regulations (45 FR 56034,
August 22, 1080), that a portion of the
Devonian/Strawn/Detrital Formation
locate in Crockett and Terrell Counties,
Texas, be designated as a tight

formation, Pursuant to § 271.703(c)(4) of
the regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Texas'
recommendation that a portion of the
Devonian/Strawn/Detrital Formation be
designated a tight formation should be
adopted. Texas' recommendation and
supporting data are on file with the
Commission and are available for public
inspection.

IL. Description of Recommendation

Texas recommends that the
Devonian/Strawn/Detrital Formation
encountered in northeast Terrell County
and adjoining portions of western
Crockett County, Texas, Railroad
Commiss