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Rules and Regulations

Federal Register
Vol. 48, No. 20

Friday, January 28, 1983

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicabllity and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
US.C. 1510, .

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER Issue of each
month.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 550 and 610

Pay Administration (General) and
Hours of Duty

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management is revising the regulations
pertaining to an agency's responsibility
to establish regularly scheduled
workweeks for {ts employees and the
regulations pertaining to an employee's
entitlement to premium pay for regularly
scheduled work at night, on Sunday, or
on a holiday, or for overtime work
outside his or her regularly scheduled
basic workweek. Over the years, the
Comptroller General and the courts
have greatly expanded the original
meaning of the term “regularly
scheduled" as it is used in the
regulations. This revision will clarify the
definition of the term “regularly
scheduled" and will clarify the
relationship originally intended between
an agency's requirement to establish
workweeks for its employees and an
employee's entitlement to premium pay
for that work,

EFFECTIVE DATE: February 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Dwight W. Brown, (202)-832-4834.
SUPPLEMENTARY INFORMATION: Proposed
regulations were published in the
Federal Register on January 8, 1982 (47
FR 958), for a public comment period of
60 days. The Office of Personnel
Management (OPM) received written
comments from 12 Federal agencies,
three labor organizations, and five
individuals. No substantive changes are
required in the proposed regulations.
However, OPM has modified the

proposed regulations slightly to
incorporate comments as explained
below.

Employees Excluded From Coverage

The listing of employees to whom
subpart A of Title 5, Code of Federal
Regulations does not apply (5 CFR
550.101(b)) has been revised to reflect
recent amendments to section 5541(2) of
title 5, United States Code. This
technical amendment was not in the
proposed rule; however, it is necessary
to bring this subsection in line with
current law. The applicability of Subpart
A of Part 550 and Subpart A of Part 610
is based on § 550.101 of Title 5, Code of
Federal Regulations.

Authority to Regulate

One labor organization questioned
OPM'’s authority to issue regulations
conflicting with statutory construction
and one individual questioned whether
OPM can legitimately limit the
interpretations of the Comptroller
General,

The Comptroller General, when faced
with the term “regularly scheduled,” has
defined it in the absence of any rule by
OPM, which is the administrator. In
turn, the courts have given different and
conflicting interpretations to the use of
the term “regularly scheduled.”
However, in Anderson, et al. v. United
States, 201 Ct. CL. 660 (1973), the Court of
Claims has supported the proposition
that regularly scheduled work is work
that has been scheduled as part of the
employee's regularly scheduled
administrative workweek. This is OPM's
definition of this term.

The authorities for OPM to regulate
concerning premium pay and hours of
duty are contained at 5 U.S.C. 5548 and
6101{c). OPM, as the administrator, is
clarifying the definition of the term
“regularly scheduled" based on its use
within the statute—the Federal
Employees Pay Act of 1945, as amended
(and codified in subchapter V of chapter
65 and chapter 61 of title 5, United
States Code). The General Accounting
Office (CAQ) in its comments on the
proposed rule has acknowledged OPM's
authority to issue regulations under
these authorities. Further, in the same
comments GAO concluded “that it is
within OPM's authority to so define an
employee's [regularly scheduled]
administrative workweek and thus limit

an employee’s entitlement to overtime
and night differential.”

Definition of the Term “Regularly
Scheduled”

GCAO commented that OPM's
definition of the term “regularly
scheduled" would impact on prior
decisions of that office in two major
areas: (1) Those decisions holding that a
General Schedule employee who works
occasional overtime at night during a
regularly scheduled tour of duty, but not
his tour of duty, is entitled to night
differential (see 59 Comp. Gen. 101
(1979)); and (2) those decisions defining
“regularly scheduled work" to mean
work that is scheduled at least 1 day in
advance and scheduled to recur on
successive days or after specified
intervals so as to fall within a
predictable and discernible pattern (see
58 Comp. Gen. 101, supra).

OPM agrees. Under OPM's definition
of the term “regularly scheduled,” it is
the employee who must be scheduled to
perform the work, including nightwork,
and the work must be scheduled in
advance of the administrative
workweek as part of the employee’s
regularly scheduled administrative
workweek to be considered “regularly
scheduled.” Accordingly, these prior
decisions would no longer be
controlling.

Premium Pay
(1) Definitions

The definitions of Sunday and holiday
work in § 550.103 and the authorization
for night pay differential in § 550.121
have been modified to clarify that the
work must be performed by the
employee to be payable at premium
rates (except for absences on a holiday
or periods of leave of less than 8 hours
for entitlement to night pay differential
under 5 U.S.C. 5545 (a)).

The definitions of Sunday and holiday
work have been modified to include the
term “nonovertime work.” By definition,
Sunday work and holiday work are
mutually exclusive of overtime work. If
a full-time employee performs work on
Sunday, he or she is entitled to Sunday
pay if the Sunday work was scheduled
as a part of his or her basic 40-hour
workweek; otherwise, he or she is
entitled to overtime pay for such work.
The same is true for holiday work. If a
full-time employee performs work during
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the regularly scheduled hours of his or
her daily tour of duty on a holiday, he or
she is entitled to premium pay for
holiday work; otherwise work on a
holiday outside the hours of the
employee's daily tour of duty is overtime
work and entitles the employee to
overtime pay.

On the other hand, nightwork is not
mutually exclusive of overtime work.
While nightwork must be scheduled as
part of the employee’s regularly
scheduled administrative workweek to
be compensable at night premium rates,
an employee may be entitled to overlime
pay and night pay differential for the
same hour—a period of regular overtime
work during night hours. For example, a
General Schedule employee with a
regularly scheduled administrative
workweek of 48 hours; Monday through
Saturday, 6 p.m. to 2 a.m., is entitled to 8
hours overtime pay and 48 hours night
pay differential. If the employee
performs additional irregular or
occasional overtime work at night
during the administrative workweek, he
or she is entitled to overtime pay for
such work, but he or she is not entitled
to night pay differential for the
additional period of overtime work.

(2) Temporary Duty at Night

There were numerous comments
concerning the language and the intent
of § 550.122(d). These comments
indicated confusion concerning what is
meant by a “temporary assignment” and
what is the time frame in which a
lemporary assignment must be made to
qualify an employee for night pay.

This section has been rewritten to
clarify its intended purpose. It
authorizes the payment of night pay
when an employee is temporarily
assigned during the administrative
workweek to a daily tour of duty that
includes nightwork, This temporary
change in the daily tour of duty within
the employee’s regularly scheduled
administrative workweek is
distinguished from a period of irregular
or occasional overtime work in addition
to the employee's regularly scheduled
administrative workweek. In the first
case, the employee is entitled to night
pay differential for work performed as
part of kis or her regularly scheduled
tour of duty, and in the latter case the
employee is not entitled to night pay
differential for the additional period of
irregular or occasional overtime work.

(3) First 40-Hour Tours of Duty Under
Special Situations

Two agencies recommended that the
final regulations address the concept of
“regularly scheduled” work in relation
to first 40-hour tours of duty.

This recommendation has been
incorporated. Section 610.111(b) has
been modified to clarify (1) That a first
40-hour tour of duty is a basic workweek
without the requirement for specific
days and hours, and (2) that all work
performed by an employee within the
first 40 hours is considered regularly
scheduled work for premium pay and
hours of duty purposes.

Hours of Duty
(1) Failure to Schedule Work

CAO stated the view that unless
agencies strictly comply with the
scheduling requirements in § 610.121 (b),
there will be claims for overtime pay
and night pay for “regularly scheduled"
work. They recommended that the
following guidance which appeared in
the “Supplementary Information" of the
proposed regulations be contained in the
final regulations:

If an agency fails to schedule its employees
in a manner that realistically reflects the
agency’s actual work requirements, the
failure to schedule will constitute a violation

of regulations warranting payment of
premium pay for “regularly scheduled” work.

GAO further noted that the proposed
regulations would not change the
holding in their decision in 59 Comp.
Gen. 101, supra, with respect to
employees who habitually and
recurrently perform overtime work at
night due to the inherent nature of their
duties. It follows that if an agency failed
to properly schedule overtime or
nightwork, employees in this situation
would be entitled to overtime or night
differential for “regularly scheduled™”
work,

This recommendation has been
incorporated. A modified version of the
above statement has been added in
§ 610.121(b). We note that in addition to
Anderson, wherein the Court of Claims
supported the principle that “regularly
scheduled” work means work that has
been scheduled as part of the
employee's regularly scheduled
administrative workweek, the Court of
Clams in Aviles, et al. v. United States,
151 Ct. Cl. 1 (1960), had previously
expressed another principle that:

[T]he mere fact of omitting regular overtime
from the scheduled tours of duty does not
make such overtime occasional or irregular,

Under the Aviles principle, this overtime
work could have been scheduled under
the regulations; therefore, it should have
been scheduled. This principle is the
basis for GAO's position in 58 Comp.
Gen. 101, supra, with respect to
employees who habitually and
recurrently perform overtime work at
night. OPM concurs and we have

included this requirement in § §10.121
(b) to fill a gap in the proposed
regulations. 1%ua. “regularly scheduled"
work will include: (1) Any work that is
scheduled as part of an employee's
regularly scheduled administrative
workweek (Anderson), and (2) any work
that should have been scheduled as part
of an employee's regularly scheduled
administrative workweek (Aviles).

(2) Change in Tour of Duty

One agency recommended that the
language in § 610,121(b) that refers to a
change in an “employee's work
requirements" be modified to refer to a
change in the “specific days and hours
of work" of an employee's tour of duty
for the administrative workweek. This
recommendation has been incorporated,
This section requires the head of an
agency to reschedule an employee's tour
of duty when the specific days and
hours required of the employee in the
ensuing workweek are known in
advance and can be scheduled. The key
to this requirement is that the official
who is responsible for scheduling the
work of employees: (1) Has knowledge
of the different work requirement before
the administrative workweek begins,
and (2) has the capability of determining
which employee should have the
specific days and hours of his or her tour
of duty rescheduled to meet this swork
requirement. Having this knowledge, the
official is responsible for scheduling the
work as part of the employee’s regulatly
scheduled tour of duty and such work is
“regularly scheduled” work. However, if
the official does not know of the
requirement for additional work until
after commencement of the
administrative workweek, he or she has
no recourse but to order an employee o
perform such work in addition to his or
her regularly scheduled tour of duty.
This additional work would be irregular
or occasional overtime work. The same
would apply if the need for the
additional overtime work is known in
advance of the administrative
workweek but the official does not
know which days or hours the work will
be required or does not know which
employee will be required to perform the
work. In this case, when the official
orders the additional overtime work
during the administrative workweek,
such work is irregular or occasional
overtime work.

Numerous comments indicated
concern that the paperwork for changing
tours of duty of employees may be
burdensome unless temporary changes
may be made by agency supervisors on
time cards or other documents. Section
610.121(b) has been modified to include
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the requirement that the head of the
agency notify the employee of the
change in tour of duty and annotate the
employee’s time card or document the
change on other internal agency forms
for recording work. The change of an
employee's regularly scheduled
administrative workweek to meel a
different work requirement in an
ensuing workweek need not be
documented on an SF-50 (unless, of
course, the employee's work schedule is
changed from part-time to full-time, or
vice versa, or the total number of hours
that a part-time employee will work is
changing).

One agency recommended that OPM
prescribe the test or the circumstances
when worktime that is not properly
scheduled by the head of an agency
shall become “regularly scheduled"
work. One labor organization
recommended a review mechanism be
established to hold managers
accountable to prevent manipulating
schedules to purposely avoid premium
pay. One individual stated that the
proposed rules provide no remedy for
employees if they believe they have
been aggrieved by the agency’s failure
to schedule them properly. Section
610.121(b) requires the head of an
agency (or an official who has been
delegated the authority to schedule
work of employees) to reschedule an
employee's tour of duty when it is
known in advance of an administrative
workweek that there will be a different
work requirement in that workweek.
The head of the agency has the
responsibility to establish an employee's
tour of duty (the specific calendar days
and hours of the days) to meet agency
work requirements. If he or she fails to
schedule the employee in a manner that
realistically reflects the employee's
actual work requirement for that
administrative workweek, this is a
violation of OPM regulations. In this
event, the employee has various
avenues in which to seek corrective
action and payment for “regularly
scheduled” wark. For example, the
employee may seek administrative relief
by filing a grievance under the
appropriate agency or negotiated
grievance procedures or submitting a
claim to GAO. After the employee has
exhausted adrinistrative remedies, he
or she may seek judicial relief,

(3) Voluntary Work During Night Hours

GAO recommended that the
scheduling requirements in § 610.121(b)
be expanded lo include situations where
employees perform overtime work
during night hours on a voluntary basis.

Employees who perform voluntary
overtime work are paid overtime pay for

such work regardless of whether it is
regular overtime work or irregular or
occasional overtime work. In this
situation, regularly scheduled work is a
determinant only for the employee's
entitlement to night pay differential. It is
OPM'’s position that such voluntary
overtime work is not regularly
scheduled work, provided no specific
employee is scheduled to perform the
voluntary overtime work and there is no
penalty for “no shows."”

Effective Date

GAQO recommended that the final
regulations expressly state that they are
prospective only, They stated a long
held principle.that regulations may be
amended prospectively to increase or
decrease rights under them, but, in the
absence of obvious error, they may not
be amended retroactively.

The purpose of these regulations is to
clarify the definition of the term
“regularly scheduled" and to clarify the
relationship originally intended between
an agency's requirement to establish
workweeks for its employees and an
employee’s entitlement to premium pay
for that work. The current work
scheduling provisions and premium pay
provisions were enacted by Congress in
the Federal Employees Pay Act of 1945,
The term “regularly scheduled,” and
related terms, were contained in the
original Act of 1945 (and subsequent
amendments in 1946 and 1954) and were
used ir OPM (then Civil Service
Commission) regulations as early as
1954,

It is OPM’s position that these
regulations are a clarification of the
originally intended meaning of this term.
The Court of Claims in its latest ruling
on this issue adopted OPM’s
interpretation. See Bennelt et al. v.
United States, No, 565-78 (Ct. CL Sept.
30, 1982). Accordingly, all claims for the
payment of premium pay for “regularly
scheduled” work (including work
performed during prior periods) should
be settled based on the definition of this
term as clarified in these regulations.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule as defined under Section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on a
substantial number of small entities
because these regulations concern
administrative practices and will affect
only employees of the Federal
Government.

List of Subjects in § CFR Parts 550 and

610

Governmen! employees, Holidays,
Wages, Civil defense, Administrative
practice and procedure.

Office of Personnel Management.
Donald . Devine,
Director.

Accordingly, Parts 550 and 610 of Title
5 of the Code of Federal Regulations are
amended as follows:

PART 550—PAY ADMINISTRATION
(GENERAL)

1. Section 550.101 is amended by
removing and reserving paragraph
(b)(3). revising paragraphs (4), (9), (15),
and (16), and adding paragraphs (b)(17)
and (18).

§550.101 Coverage and exemptions.

(b) .

.(3) Reserved;

(8) An employee whose pay is fixed
and adjusted from time to time in
accordance with prevailing rates under
subchapter IV of chapter 53 of title 5,
United States Code, or by a wage board
or similar administrative authority
serving the same parpose, except that
§ 550.113(d) is applicable to such an
employee whose rate of basic pay is
fixed on an annual or monthly basis;

- - - . -

(9) A member of the United States
Park Police or the United States Secret
Service Uniformed Division;

(15) An employee of a Federal land
bank, a Federal intermediate credit
bank, or a bank for cooperatives;

(18) A "teacher” or an individual
holding a “teaching position"” as defined
by section 901 of title 20, United States
Code;

(17) A Foreign Service officer or a
member of the Senior Foreign Service; or

(18) A member of the Senior Executive
Service.

2. Section 550.103 is amended by
revising paragraphs (e), (), (g). (i), (k),
(n), and (o), and adding paragraphs (p)
and (q) to read as follows:

§550.103 Definitions.

(e) "Nightwork" has the meaning
given that term in § 550.121, and
includes any nightwork preformed by an
employee as part of his or her regularly
scheduled administrative workweek.

(f) “Irregular or occasional overtime
work" means overtime work that is not
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part of an employee's regularly
scheduled administrative workweek.
(8) "Regular overtime work” means
overtime work that is part of an
employee's regularly scheduled
administrative workweek.

(i) "Premium pay" means additional
pay authorized by subchapter V of
chapter 55 of title 5, United States Code,
and this subpart for overtime, night,
holiday, or Sunday work, and for
standby duty or administratively
uncontrollable work.

. - . . -

(k) “Tour of duty” means the hours of
a day (a daily tour of duty) and the days
of an administrative workweek (a
weekly tour of duty) that constitute an
employee's regularly scheduled
administrative workweek.

(n) “Regularly scheduled
administrative workweek," for a full-
time employee, means the period within
an administrative workweek,
established in accordance with § 610.111
of this chapter, within which the
employee is regularly scheduled to
work. For a part-time employee, it
means the officially prescribed days and
hours within an administrative
workweek during which the employee is
regularly scheduled to work.

(o) "Sunday work" means
nonovertime work performed by an
employee during a regularly scheduled
daily tour of duty when any part of that
daily tour of duty is on a Sunday.

(p) “Regularly scheduled” work means
work that is scheduled in advance of an
administrative workweek under an
agency's procedures for establishing
workweeks in accordance with § 610.111
of this chapter,

{q) "Holiday work" means
nonovertime work performed by an
employee during a regularly scheduled
daily tour of duty on a holiday
designated in accordance with § 610.202
of this chapter.

3, In § 550.112, paragraph (d) is
revised to read as follows:

§550.112 Computation of overtime work.
(d) Night, Sunday, or holiday work.
Hours of night, Sunday, or holiday work
are included in determining for overtime
pay purposes the total number of hours
of work in an administrative workweek.

4. In § 550.121, paragraph (a) is
revised to read as follows:

§ 550.121 Authorization of night pay
ditferential.

(a) Excepl as provided by paragraph
(b) of this section, nightwork is regularly
scheduled work performed by an
employee between the hours of 6 p.m.
and 8 a.m. Subject to § 550,122, and
except as otherwise provided in this
subpart, an employee who performs
nightwork is entitled to pay for that
work at his or her rate of basic pay plus
a night pay differential amounting to 10
percent of his or her rate of basic pay.

5. In § 550,122, paragraphs (c) and (d)
are revised to read as follows: :

§550.122 Computation of night pay
differential.

(c) Relation to overtime, Sunday, and
holiday pay. Night pay differential is in
addition to overtime, Sunday, or holiday
pay payable under this subpart and it is
not included in the rate of basic pay
used to compute the overtime, Sunday,
or holiday pay.

(d) Temporary assignment to a
different daily tour of duty. An
employee is entitled to a night pay
differential when he or she is
temporarily assigned during the
administrative workweek to a daily tour
of duty that includes nightwork. This
temporary change in a daily tour of duty
within the employee’s regularly
scheduled administrative workweek is
distinguished from a period of irregular
or occasional overtime work in addition
to the employee's regularly scheduled
administrative workweek.

6. In § 550.131, paragraph (a) is
revised to read as follows:

§ 550.131 Authorization of pay for holiday
work.

(a) Excep! as otherwise provided in
this subpart, an employee who performs
holiday work is entitled to pay at his or
her rate of basic pay plus premium pay
at a rate equal to his or her rate of basic
pay for that holiday work that is not in
excess of 8 hours.

PART 610—HOURS OF DUTY

1. Section 610,102 is amended by
revising paragraph (b) and adding
paragraphs (g) and (h) to read as
follows:

§610.102 Definitions.

(b) “Regularly scheduled
administrative workweek," for a full-
time employee, means the period within
an administrative workweek,
established in accordance with
§ 610.111, within which the employee is

regularly scheduled to work. For a part-
time employee, it means the officially .
prescribed days an hours within and
administrative workweek during which
the employee is regularly scheduled to
work.

(g) “Regularly scheduled" work means
work that is scheduled in advance of an
administrative workweek under an
agency’s procedures for establishing
workweeks in accordance with
§ 610.111.

(h) “Tour of duty!" means the hours of
a day (a daily tour of duty) and the days
of an administrative workweek (a
weekly tour of duty) that constitute an
employee's regularly scheduled
administrative workweek.

2. Section 610.111 is amended by
revising paragraphs (a) and (b) to read
as follows:

§610.111 Establishment of workweeks.

(a) The head of each agency, with
respect to each full-time employee to
whom this subpart applies, shall
establish by regulation:

(1) A basic workweek of 40 hours
which does not extend over more than 8
of any 7 consecutive days. Except as
provided in paragraphs (b) and (c) of
this section, the regulation shall specify
the days and hours within the
administrative workweek that constitute
the basic workweek.

(2) A regularly scheduled
administrative workweek that consists
of the 40-hour basic workweek
established in accordance with
paragraph (a)(1) of this section, plus the
period of regular overtime work, if any,
required of each employee. Except as
provided in paragraphs (b) and (c) of
this section, the regulation, for purposes
of leave and overtime pay
administration, shall specify by days
and hours of each day the periods
included in the regularly scheduled
administrative workweek that do not
constitute a part of the basic workweek.

{b) When it is impracticable to
prescribe a regular schedule of definite
hours of duty for each workday of a
regularly scheduled administrative
workweek, the head of an agency may
establish the first 4C hours of duty
performed within a peridd of not more
than 6 days of the administrative
workweek as the basic workweek. A
first 40-hour tour of duty is the basic
workweek without the requirement for
specific days and hours within the
administrative workweek. All work
performed by an employee within the
first 40 hours is considered regularly
scheduled work for premium pay and
hours of duty purposes. Any additional
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hours of officially ordered or approved
work within the administrative
workweek are overtime work.

3. Section 610.121 is revised to read as
follows:

§610.121 Establishment of work
schedules.

(a) Except when the head of an
egency determines that the agency
would be seriously handicapped in
carrying out its functions or that costs
would be substantially increased, he or
she shall provide that—

(1) Assignments to tours of duty are
scheduled in advance of the
administrative workweek over periods -
of not less than 1 week;

(2) The basic 40-hour workweek is
scheduled on 5 days, Monday through
Friday when possible, and the 2 days
outside the basic workweek are
consecutive;

(3) The working hours in each day in
the basic workweek are the same;

(4) The basic nonovertime workday
may not exceed 8 hours;

(5) The occurrence of holidays may
not affect the designation of the basic
workweek; and

(6) Breaks in working hours of more
than 1 hour may not be scheduled in a
basic workday.

(b)(1) The head of an agency shall
schedule the work of his or her
employees to accomplish the mission of
the agency. The head of an agency shall
schedule an employee's regularly
scheduled administrative workweek so
that it corresponds with the employee's
actual work requirements.

(2) When the head of an agency
knows in advance of an administrative
workweek that the specific days and/or
hours of a day actually required of an
employee in that administrative
workweek will differ from those
required in the current administrative
workweek, he or she shall reschedule
the employee's regularly scheduled
administrative workweek to correspond
with those specific days and hours. The
head of the agency shall inform the
employee of the change, and he or she
shall record the change on the
employee's time card or other agency
document for recording work.

(3) If it is determined that the head of
&n agency should have scheduled a
period of work as part of the employee's
regularly scheduled administrative
workweek and failed to do so in
accordance with paragraphs (b) (1) and
(2) of this section, the employee shall be
entitled to the payment of premium pay
for that period of work as regularly

scheduled work under Subpart A of Part
550 of this chapter. In this regard, it must
be determined that the head of the
agency: (i) Had knowledge of the
specific days and hours of the work
requirement in advance of the
administrative workweek, and (ii) had
the opportunity to determine which
employee had to be scheduled, or
rescheduled, to meet the specific days
and hours of that work requirement.

(5 U.S.C. 5548 and 6101(c))

[FR Doc: 832480 Filed 1-27-83: 548 am)

BILLING CODE 8325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7CFR Part 910

[Lemon Reg. 396]

Lemons Grown in California and
Arizona Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market
during the period January 30-February §,
1983. Such action is needed to provide
for orderly marketing of fresh lemons for
the period due to the marketing situation
confronting the lemon industry.
EFFECTIVE DATE: January 30, 1983.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, Chief, Fruit Branch,
F&V, AMS, USDA, Washington, D.C.
20250, telephone 202-447-5975.
SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under
Secretary's Memorandum 1512-1 and
Executive Order 12291, and has been
designated a "non-major” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has
determined that this action will not have
a significant economic impact on a
substantial number of small entities.
This action is designed to promote
orderly marketing of the California-
Arizona lemon crop for the benefit of
producers, and will not substantial
affect costs for the directly regulated
handlers.

This final rule is issued under
Marketing Order No. 910, as amended (7
CFR Part 910; 47 FR 50196), regulating
the handling of lemons grown in
California and Arizona. The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as

amended (7 U.S.C. 801-874). The action
is based upon recommendations and
information submitted by the Lemon
Administrative Committee and upon
other available information. It is hereby
found that this action will tend to
effectuate the declared policy of the Act,

This action is consistent with the
marketing policy for 1982-83. The
marketing policy was recommended by
the committee following discussion at a
public meeting on July 6, 1982, The
committee met again publicly on
January 25, 1983, at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
lemons deemed advisable to be handled
during the specified week. The
committee reports the demand for
lemons is easier.

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation is based and the effective
date necessary to effectuate the
declared purposes of the Act. Interested
persons were given an opportunity to
submit information and views on the
regulation at an open meeting. It is
necessary to effectuate the declared
purposes of the Act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 810

Marketing agreements and orders,
California, Arizona, Lemons.

Section 910.696 is added as follows:

§910.696 Lemon Regulation 396.

The quantity of lemons grown in
California and Arizona which may be
handled during the period January 30,
1983, through February 5, 1983, is
established at 190,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-674)

Dated: January 27, 1983.
D. S. Kuryloski,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

IFR Doc. 832666 Frled 1-27-83: 1212 pun)
BILLING CODE 3410-02-M
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DEPARTMENT OF THE TREASURY

Comptroller of the Currency
12CFR Part 7
(Docket No. 83-4)

Bank Service Corporations,
Transactions With Affiliates,
Borrowing Limits, Visitation

AGENCY: Comptroller of the Currency,
Treasury.

ACTION: Final rule.

sUMMARY: This final rule removes three
interpretive rulings pertaining to bank
service corporations, transactions with
affiliates concerning standby letters of
credit and national bank indebtedness.
It also amends an interpretive ruling
concerning the review of a national
bank's records by state officials. This
action is necessary in light of the Garn-
St Germain Depository Institutions Act
of 1982, which was enacted on October
15, 1982, and will harmonize the various
rulings with the new act.

EFFECTIVE DATE: January 15, 1963.

FOR FURTHER INFORMATION CONTACT:
Moira Donohue, Attorney, Legislative
Counsel, Office of the Comptroller of the
Currency, Washington, D.C. 20219, (202)
447-1632.

SUPPLEMENTARY INFORMATION

Background

The Garn-St Germain Depository
Institutions Act of 1982, Pub. L. No. 97-
320, 96 Stat. 1489 (October 15, 1882),
significantly amended provisions of law
affecting banks, including, among other
things, the Bank Service Corporation
Act, 12 U.S.C, 1861 et seq.; Section 23A
of the Federal Reserve Act, 12 U.S.C.
371c, relating to member bank
transactions with affiliates; provisions
of the National Bank Act regarding
borrowings by national banks, 12 U.S.C.
82; and visitation and inspection of
national banks by state officials, 12
U.S.C. 484. As a result of these
amendments, the following interpretive
rulings were superseded: Interpretive
Rulings 7.7390, 7.7361, and 7.7518 (12
CFR 7.7390, 7.7361, and 7.7518). In
addition, Interpretive Ruling 7.6025(b),
(12 CFR 7.6025(b)), relating to visitation,
is amended to reflect the new law.
Accordingly, the Office of the
Comptroller of the Currency (“Office") is
removing 12 CFR 7.7390, 7.7361, and
7.7518, and is amending 12 CFR 7.6025(b)
as follows:

In the third sentence after the word
“except"”, strike the remainder of the
sentence and insert in lieu thereof “for
the limited purpose of ensuring
compliance with applicable State

unclaimed property and escheat laws.
State authority to review the books and
records of a national bank is limited to
those circumstances in which there is
reasonable cause to believe that the
bank has failed to comply with such
laws.".

Special Studies

The Office has determined that these
actions do not constitute “major rules”
under Executive Order 12291, Removal
of the interpretive rulings will merely
eliminate confusion resulting from
rulings which are inconsistent with the
amended law. Amendment of 12 CFR
7.6025(b) will conform that ruling to the
new law, These actions will neither
increase national bank costs or prices
nor have any adverse competitive effect.
Therefore, a Regulatory Impact Analysis
is not necessary and will not be
prepared. The Regulatory Flexibility Act
does not apply to this action since the
Office is dispensing with notice and
comment procedures. Notice and
comment are impracticable and contrary
to the public interest.

List of Subjects in 12 CFR Part 7

National banks, Bank service
corporations, Affiliates, Borrowing
limits, Visitation.

Authority and Issuance
PART 7—[AMENDED]

For the reasons set out in the
preamble, 12 CFR Part 7 is amended as
follows:

1. The authorily citation for Part 7—
Interpretive Rulings—reads as follows:

Authority: R.S. 324 el seq., as amended; 12
U.S.C. 1 et seq., unless otherwise noted.

§§ 7.7391, 7.7361, 7.7518 [Removed]

2. Sections 7.7391, 7.7361 and 7.7518
are removed.

3. Section 7.86025(b) is revised to read
as follows:

§7.6025 Books and records of national
banks.

(b) Visitorial powers. The exercise of
visitorial powers over national banks is
vested in the Comptroller of the
Currency. See 12 U.S.C. 484. Other
officials, including state banking
officials, have no authority to conduct
examinations or to inspect or require the
production of books or records of
national banks, except for the limited
purpose of ensuring compliance with
applicable State unclaimed property and
escheat laws, State authority lo review
the books and records of a national
bank is limited to those circumstances in
which there is reasonable cause to

believe that the bank has failed to

comply with such laws. Federal law

provides special procedures for

verifying payroll records for

unemployment compensation purposes

(26 U.S.C. 3305(c)), for enforcing the Fair

Labor Standards Act (29 U.S.C. 211), and

for ascertaining the correctness of

Federal tax returns (26 U.S.C. 7602).
Dated: January 14, 1989,

C. T. Conover,

Comptroller of the Currency.

|FR Doc. 832482 Filed 1-27-2% 845 am]

BILLING CODE 4810-33-M

—

FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 546, 552, 561, 563, 583,
and 584

[No. 83-51]

Eligibility for Insurance of Accounts;
Holding Company Activities

January 24, 1983.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule; request for
comments.

suMMARY: The Board is amending its
regulations to allow associations with
insurance of accounts from the Federa!
Savings and Loan Insurance
Corporation (“FSLIC") that convert to
state savings banks to retain their FSLIC
insurance, provided they do not receive
significantly greater empowerments as a
result of obtaining the new charter or
designation. These amendments were
inadvertently omitted from the changes
in the Board'’s regulations approved by
Board Resolution 82-791, effective
December 15, 1982. In addition, the
Board by this action is incorporating
into its regulations a restriction on
savings and loan holding company
activities required by the Garn-St
Germain Depository Institutions Act of
1982 (“Act"), Public Law 97-320, which
also was inadvertently omitted from the
prior action of the Board. Finally, the
Board is deleting certain merger
authority that was inadvertently
provided by such action that is in excess
of express statutory authority.

DATES: Effective December 18, 1982

Comments must be received by
February 22, 1683.

ADDRESS: Send comments to Director,
Information Services Section, Office of
Communications, Federal Home Loan
Bank Board, 1700 G Street, NNW,,
Washington, D.C. 20552. Comments will
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be available for public inspection at this
address.

FOR FURTHER INFORMATION CONTACT:
Randall H. McFarlane, Legislative
Counsel, Office of the General Counsel
(202-377-8449), at the above address,
SUPPLEMENTARY INFORMATION: In Board
Resolution No. 82-791, effective
December 15, 1982, the Board amended
its regulations concerning the chartering
options available to federal and state
assocfations as a result of the enactment
of the Garn-5t Germain Depository
Institutions Act of 1982, Pub. L. 97-320.
That action inadvertently failed,
however, to include several conforming
changes needed to ensure the ability of
FSLIC-insured associations to become
state savings banks while maintaining
FSLIC insurance of accounts, and
otherwise be treated as insured
institutions under sections 403(b)(2) and
408(a)(1)(A) of the National Housing Act
("NHA").

It would be unjustifiably burdensome
to force institutions that seek to operate
us state savings banks to give up their
FSLIC insurance where they receive no
greater empowerments than those that
are available to other state institutions
that the FSLIC insures. This is especially
so because, given current economic
conditions, many of the institutions that
could profitably take advantage of the
competitive benefits that flow from the
term “savings bank" might not qualify
for deposit insurance from the Federal
Deposit Insurance Corporation, the only
available alternative source of federal
deposit insurance. The Board does not
believe it would be inconsistent with
Congressional intent to allow retention
of FSLIC insurance as long as the
suthority available to an institution as a
state savings bank is not significantly
different than would be available as a
state savings and loan, building and
loan, homestead association or
cooperative bank, and has adopted new
12 CFR 563.29-1 accordingly.

Conforming definitional changes are
made to 12 CFR 561.1 and 583.8,

The Board, in addition, is
implementing a statutory mandate under
the Act that requires a unitary savings
and loan holding company with an
insured institution subsidiary that does
ot qualify as a domestic building and
loan association under section
7701{a)(19) of the Internal Revenue Code
o adhere to the activities restrictions
applicable to multiple savings and loan
holding companies. New 12 CFR 584.2-2
sets forth the applicable criteria,
essentially tracking the statutory
‘anguage of section 7701(a)(19). There is
10 indication of any intent in the
legislative history of the Act to

distinguish between the various types of
“insured institutions" that are covered
by the Savings and Loan Holding
Company Act (“SLHCA"), and § 584.2-2
thus applies evenly to all institutions
that are covered by the SLHCA. To do
otherwise would go against a general
theme in the legislative history of the
Act of providing a greater parity of
empowerments and treatment between
federal associations, and would disrupt,
without any clear evidence of
Congressional intent, the pattern of
uniform applicability of the SLHCA to
all insured institutions that has long
characterized the regulatory framework
based on that legislation.

In the absence of any indication of
legislative intent to incorporate all of the
regulations of the Secretary of the
Treasury (“Treasury”) interpreting
section 7701(a)(19) into the Board's
regulations, the Board is utilizing only
the statutory language of section
7701(a)(19) at this time, although it
should be noted that this language does
explicitly cross-reference certain
Treasury regulations. Apart from these
cross-references, however, the Board
will regard the regulations of the
Treasury as informative, but in no sense
controlling, in developing an interpretive
gloss for its own regulations, or in
promulgating further regulations.

Finally, the Board is deleting certain
authority approved by Board Resolution
82-791 to allow federal associations to
merge with non-FSLIC insured
institutions, other than FDIC-insured
federal associations, thus corecting an
inadvertent extension of federal
association authority beyond the
express language of section 5{d)(11) of
the Home Owners' Loan Act, dealing
with merger authority.

List of Subjects in 12 CFR Parts 546, 552,
561, 563, 583, and 584

Savings and loan associations,
Insurance, Holding companies.

The Board finds that the public notice
and comment procedures of 5 U.S.C.
553(b) and 12 CFR 508.13 are
unnecessary for the following reasons:
(1) Immediate regulatory action is in the
public interest in that the Congress
expressly intended, in passing the Garn-
St Germain Depository Institutions Act
of 1982, that federal associations and
other thrift institutions exercise
increased organizational flexibility to
meet current, extremely stressful
economic conditions, and it will
increase the availability of this new
power to those entities; (2) Most federal
associations have annual meetings in
the first month of the calendar year,
notice of which must go out to

shareholders 15 to 45 days in advance,
and any change in charter would of
necessity need to be considered at such
a meeting;: (3) It will relieve certain
restrictions; and (4) It will articulate the
perimeters of other statutory restrictions
already in place and thus facilitate the
efficient and effective association
operations that are necessary to deal
with current, stressful economic
conditions, but that cannot be
undertaken easily in the absence of
regulatory clarification.

Since there are a number of important
changes in these regulations, however,
the Board is soliciting comments from
the public as to the effect of these
regulations.

Accordingly, the Board hereby
amends Parts 546 and 552 of Subchapter
C, Parts 561 and 563 of Subchapter D,
and Parts 583 and 584 of Subchapter F,
Chapter V of Title 12, Code of Federal
Regulations, as set forth below.
SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 546—MERGER, DISSOLUTION,
REORGANIZATION, AND
CONVERSION

§ 546.1 [Amended]

1. Amend § 546.1(a) by removing the
phrase "a national bank” and
substituting therefor the phrase “a
savings bank", removing the phrase “or
commercial or industrial bank", and
removing the phrase * or other
applicable law,".

§546.2 [Amended]

2. Amend § 546.2(a)(2) by removing
the word "“institutions” and substituting
therefor the phrase "Federal
associations" and inserting a period
immediately after the word “Part” and
removing everything thereafter.

PART 552—STOCK ASSOCIATIONS

§552.13 [Amended)

3. Amend § 552.13 by removing the
phrase “"commercial, industrial,”" in
paragraph (b)(1); removing the phrase
“that in combinations involving a
Federal association insured by the
Federal Deposit Insurance Corporation,
all constituent associations have
accounts insured either by the Federal
Savings and Loan Insurance
Corporation or the Federal Deposit
Insurance Corporation,” in paragraph
(c)(1) and substituting therefor the
phrase “for Federal associations the
deposits of which are insured by the
Federal Deposit Insurance
Corporation,"; removing the phrase “, or
other applicable law,"” in paragraph (e);
and removing the phrase ", or other
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applicable law" in paragraph (1). (Note:
this is “one", but paragraph “small case
of the letter 'L' ")

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—DEFINITIONS

§561.1 [Amended]

4. Amend § 561.1 to insert
immediately before the period at the end
of the first sentence, the phrase *, and
shall include an institution that retains
insurance of accounts by the
Corporation pursuant to § 563.29-1 of
this subchapter”.

PART 563—0PERATIONS
5. Add new § 583.29-1, as follows:

§ 563.29-1 Continuation of insurance.

An institution the accounts of which
are insured by the Corporation may
change its name or charter, pursuant to
state law or regulation, to become a
state savings bank-type institution and
may retain insurance of accounts by the
Corporation thereafter, provided its
authority under state law as a savings
bank is not significantly different than
its authority would be under state law
as a savings and loan, building and loan,
hozaﬁslead association, or cooperative
ba

SUBCHAPTER F—REGULATIONS FOR
SAVINGS AND LOAN HOLDING
COMPANIES

PART 583—DEFINITIONS

§583.6 [Amended]

6. Amend § 583.6 to insert
immediately before the period at the end
of the first sentence, the phrase *, and
shall include an institution that retains
insurance of accounts by the
Corporation pursuant to § 563.28-1 of
this Chapter",

PART 584—REGULATED ACTIVITIES
7. Add a new § 584.2-2, as follows:

§ 584.2-2 Activities of unitary savings and
loan hoiding companies.

{a) General. A savings and loan
holding company, or any subsidiary
thereof which is not an insured
institution, whose subsidiary insured
institution fails to qualify as a qualified
institution, as defined in paragraph (b)
of this section, may not commence, or
continue for more than three years after
such failure, any service or activity
other than those permitted under
§§ 584.2 and 584.2-1 of this part for
multiple savings and loan holding
companies and their subsidiaries.

(b) Definitions. A qualified institution

is an insured institution, the business of
which consists principally of acquiring
the savings of the public and investing
in loans, and at least 60 percent of the
total assets of which (at the close of its
taxable year) consists of:

(1) Cash,

(2) Obligations of the United States or
of a State or political subdivision
thereof, and stock or obligations of a
corporation which is an instrumentality
of the United States or of a State or
political subdivision thereof; but not
including obligations the interest on
which is excludable from gross income
under section 103 of the Internal
Revenue Code,

(3) Certificates of deposit in, or
obligations of, a corporation organized
under a State law which specifically
authorizes such corporation to insure
the deposits or share accounts of
member associations,

(4) Loans secured by a deposit or
share of a member of the institution,

(5) Loans (including redeemable
ground rents, as defined in section 1055
of the Internal Revenue Code) secured -
by an interest in real property which is
(or, from the proceeds of the loan, will
become) residential real property or real
property used primarily for church
purposes, and loans made for the
improvement of residential real property
or real property used primarily for
church purposes: Provided, that for
purposes of this clause, residential real
property shall include single or
multifamily dwellings, facilities in
residential developments dedicated to
public use or property used on a
nonprofit basis for residents, and mobile
homes not used on a transient basis,

(6) Loans secured by an interest in
real property located within an urban
renewal area to be developed for
predominantly residential use under an
urban renewal plan approved by the
Secretary of Housing and Urban
Development under part A or part B of
title 1 of the Housing Act of 1949, as
amended, or located within any area
covered by a program eligible for
assistance under section 103 of the
Demonstration Cities and Metropolitan
Development Act of 1966, as amended,
and loans made for the improvement of
any such real property.

(7) Loans secured by an interest in
educational, health, or welfare
institutions or facilities, including
structures designed or used primarily for
residential purposes for students,
residents, and persons under care,
employees, or members of the staff of
such institutions or facilities,

(8) Property acquired through the
liquidation of defaulted loans described

in paragraphs (b) (5). (), or {7) of this
section,

(8) Loans made for the payment of
expenses of college or university
education or vocational fraining, in
accordance with such regulations as
may be prescribed by the Secretary of
the Treasury, and

(10) Property used by the association
in the conduct of the business of
acquiring the savings of the public and
investing in loans.

At the election of the insured institution,
the percentage specified in this
paragraph (b) shall be applied on the
basis of the average assets oulstanding
during the taxable year, in lieu of the
close of the taxable year, computed
under regulations prescribed by the
Secretary of the Treasury, For purposes
of paragraph (b)(5) of this section, if a
multifamily structure securing a loan is
used in part for nonresidential purposes,
the entire loan is deemed a residential
real property loan if the planned
residential use exceeds 80 percent of the
property's planned use (determined as
of the time the loan is made). In
addition, for purposes of paragraph
(b)(5) of this section, loans made to
finance the acquisition or development
of land shall be deemed to be loans
secured by an interest in residential real
property if, under regulations prescribed
by the Secretary of the Treasury, there
is reasonable assurance that the
property will become residential real
property within a period of three years
from the date of acquisition of such
land; but this sentence shall not apply
for any taxable year unless, within such
three-year period, such land becomes
residential real property.

(c) Notice. A unitary savings and loan
holding company shall promptly notify
the Corporation of the failure of any
insured institution subsidiary to qualify
as a qualified institution under this
section, and of what steps will be taken
to comply with paragraph (a) of this
section,

(Secs. 2, 5, 48 Stat. 128, 132, as amended (12
U.S.C. 1462, 1464); Secs. 401, 403, 48 Stal,
1255, 1257, as amended (12 U.S.C. 1724, 1726).
Sec, 408, 82 Stat. 5, as amended (12 US.C.
1730a); Reorg, Plan No, 3 of 1847; 3 CFR, 1843
1948 Comp., p. 1071)

By the Federal Home Loan Bank Board.
John M. Buckley, Jr.,
Acting Secrotary.
|FR Doc. 53-2491 Filed 12748, 895 am|
BILLING CODE 6720-01-M .
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CIVIL AERONAUTICS BOARD

14 CFR Part 217

[Economic Reg. Relssuance of Part 217;
Docket 40551; ER-1320]

Reporting Data Pertaining to Civil
Aircraft Charters Performed by
Foreign Alr Carriers; Reporting of
Charter Air Transportation and
Reissuance of Part 217

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB eliminates the
reporting of domestic charter flights,
reduces air carriers' reporting burden by
requiring the filing of less detailed
international charter market data and
consolidates the filing requirements so
U.S. and foreign carriers use the same
form. These actions eliminate
unnecessary data as the Board moves
toward sunset.

DATES: Adopted: January 12, 1983.
Effective: April 1, 1983; however, in
accordance with the Paperwork
Reduction Act of 1980, (44 U.S.C. 3507),
the reporting or recordkeeping .
provisions that are included in this final
rule have been or will be submitted for
approval to the Office of Management
and Budget [OMB). Part 217 is not
effective until OMB approval has been
obtained.

FOR FURTHER INFORMATION CONTACT:
Jack M. Calloway or Thad Machcinski,
Data Requirements Section, Information
Management Division, Office of
Comptroller, Civil Aeronautics Board,
1825 Connecticut Avenue, NW.,
Washington, D.C. 20428, (202) 673-6042.
SUPPLEMENTARY INFORMATION: In a
notice of proposed rulemaking approved
March 19, 1982, the Board proposed to
reduce the reporting of charter data by
foreign and U.8S. air carriers (EDR-441,
47 FR 15350, April 9, 1982). These
reductions were to be accomplished by:

1. Eliminating the reporting of
domestic charter opera tion:%y U.s.
certificated carriers;

2. Reducing the amount of charter
market data filed by foreign air carriers
and U.S. certificated air carriers for
international operations; and

3. Changing the reporting of charter
data to eliminate data items no longer
needed for regulatory purposes.

Four comments, including one reply
comment, were received in response to
the rulemaking notice. The respondents
were United Air Lines, Inc. (UAL), a
certificated air carrier; TAP Air Portugal
(TAP), a foreign air carrier: and the U.S.
Department of State (DOS). The reply
comment was filed by Transamerica

Airlines, Inc. (Transamerica), a
certificated air carrier. The comments
generally supported the reporting relief
proposed in EDR-441 with respect to the
domestic charter operations of U.S.
certificated carriers. The comments
were divided, however, on certain areas
of EDR-441, relative to international
charters and charters performed by
foreign alr carriers. The areas of
controversy are discussed below under
separate captions.

Reporting of Charter Revenue
Information

The Board proposed to eliminate the
filing of revenue data on proposed CAB
Form 217 if the costs outweighed the
bénefits of that reporting. While no
respondent quantified the cost of
providing charter revenue data, all
submitted opinions as to their perceived
value of the data.

TAP and UAL support eliminating the
reporting of charter revenue data. TAP
states that the burden of this
requirement is substantial, that charter
revenues are of insignificant relevance
in inter-governmental negotiations and
that to the extent charter revenues are
useful they cafi be obtained on an ad
hoc basis. UAL's support for elimination
is based on its contention that charter
revenue data is proprietary and highly
confidential.

DOS objec!s to any changes in charter
market data reporting by foreign air
carriers. We have interpreted this
statement to mean that DOS would
oppose the elimination of charter
revenue information. DOS states that
full information from foreign air carriers
is needed for civil aviation negotiations.

Transamerica filed a reply comment
opposing UAL's and TAP's support for
eliminating the reporting of charter
revenue data. In rebutting UAL's and
TAP'S position, Transamerica states
that since there are no tariffs for charter
services, the proposed CAB Form 217
would be the only source of pricing data
needed to assure nondiscriminatory
treatment of U.S, flag carriers.

We have decided to eliminate the
reporting of charter revenue data. The
Board no longer has a regulatory need
for charter revenues on a regular basis.
Nevertheless, if the need arises, the
Board can request revenue data from
specific carriers on an ad hoc basis prior
to entering bilateral negotiations.

Reduction in Level of Charter Market
Data

EDR-441 proposed to eliminate the
reporting of five data elements that were
previously included on CAB Form 41
Schedule T-6 and CAB Form 217. The
five data elements were day of

departure, type of aircraft, flight number,
seats contracted for and tons available
for revenue property. As stated earlier,
DOS filed a comment which opposed
reducing the level of data filed by
foreign air carriers. DOS believes that
U.S. negotiators must know exactly
what charters are being flown by a -
foreign country’s carrier(s) in order to
assure that U.S. negotiators obtain the
maximum benefits for U.S. carriers.

Transamerica, in their reply comment,
supports DOS's recommendation that
charter flight reports should be retained
in their present form. Transamerica
states that the day of departure, aircraft
type, flight number, seats contracted for
and tons available are needed to
adequately monitor foreign carrier
charter activity. The monitoring of such
activity, Transamerica believes, is often
necessary to determine positions on
bilateral negotiations and to determine
whether U.S. flag carriers are being
discriminated against.

We agree with the comments of DOS
and Transamerica that charter activity,
especially by foreign carriers, must be
monitored to develop and assess
positions in bilateral negotiations and
evaluate foreign reciprocity.
Accordingly, we have decided in the
final rule only to eliminate the day of
departure, seats contracted for, and tons
available for revenue property. These
items are not critical to negotiations and
thus are no longer needed to serve the
Board’s regulatory purposes.

On the other hand, we have decided
to retain the reporting of aircraft type
information and to modify the reporting
of flight number data. Instead of
reporting the flight number of a charter,
carriers would report the total number
of charters flown between the same
points in the final rule. These data, after
reevaluation, have been determined to
be essential to the Board's process of
analyzing the effectiveness of U.S.
bilateral and multilateral agreements.

Reporting of Part Charter Data

UAL opposes the reporting of part
charter data on proposed CAB Form 217,
UAL points out that, historically, there
has been a separation of scheduled
service data on the one hand, and
charter service data on the other. UAL
also states that its statistical gathering
system cannot distinguish charter
passengers traveling on scheduled
service airplanes from scheduled service
passengers. Instead, UAL suggests that
part charter passengers be included in
scheduled service statistics.

Transamerica's reply comment on the
other hand favors the reporting of part
charter data. Transamerica states that
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the compiling of data on the part charter
activity of foreign air carriers can be of
critical importance in developing a
negotiating strategy and determining
foreign government attitudes toward this
newly authorized charter form.

We have decided to retain the
reporting of part charter data on CAB
Form 217. While UAL's argument that
there has been a historical separation of
scheduled service data and charter data
is true, EDR-441 in no way proposed to
co-mingle scheduled service data with
charter data. CAB Form 217 in fact
keeps this separation intact by only
requiring carriers to file information
related to the charter passengers
transported on a scheduled flight.

In addition, part charter travel is a
new form of authority and we wish to
monitor the extent of its use in the
international marketplace. It is
important that the Board know the
magnitude of these operations for both
regulatory and negotiating purposes.

Editorial Amendments

The language in § 217.6(a) of EDR-441
was somewhat different from the
applicability section in EDR-441, as it
pertained to charter operations
conducted by U.S. certificated carriers.
To clarify any ambiguity that may exist,
the reporting instructions in § 217.6(a)
have been changed in the final rule to
conform to that in the applicability
section, i.e., to require U.S. carriers to
report all “international charters,” as
defined in § 217.1.

The reporting instructions in § 217.6
also explained how to complete each
column of CAB Form 217, except for
column 11 “Number of Passengers in
Each Group Enplaned.” Since this lack
of instructions for column 11 may
confuse carriers filing CAB Form 217, we
have added instructions for column 11 in
the final rule.

Furthermore, EDR-441 did not contain
a provision which would allow carriers
to submit computer prepared formats in
lieu of the standard hardcopy CAB
reporting form. To correct this oversight,
a provision for submitting computerized
formats is included in the final rule.

In EDR-441, the Board certified that
none of the proposed changes would, if
adopted, have a significant economic
impact on a substantial number of small
entities in accordance with 5 U.S.C.
605(b). The reason for the negative
certification was that few, if any, small
businesses conduct operations with
large aircraft, which are the only
operations that would be covered under
any of the proposed changes. No
comments are filed in response to the
Board's regulatory flexibility analysis,

and the Board finds no reason to change
its negative certification for this rule.

The requirements contained in this
regulation are subject to clearance by
the Officerof Management and Budget.
We will publish a notice of the outcome
of the OMB review as soon as it is
completed.

List of Subjects in 14 CFR Part 217

Air transportration—Foreign, Charter
flights, Reporting requirements.

Final Rule

Accordingly, the Civil Aeronautics
Board revises 14 CFR Part 217,
Reporting Data Pertaining to Civil
Aircraft Charters Performed by Foreign
Air Carriers as follows:

PART 217—REPORTING DATA
PERTAINING TO CIVIL AIRCRAFT
CHARTERS PERFORMED BY U.S.
CERTIFICATED AND FOREIGN AIR
CARRIERS

Sec.

2171 Definitions.

2172 Applicability.

217.3 Report of civil aircralt charters
performed by U.S. certificated and
foreign air carriers.

2174 Extension of filing time,

217.5 Certification.

217.6 Reporting instructions.

217.7 Walvers from reporting requirements.

2178 Computer prepared submissions.

Authority: Sections 101(3), 204, 401, 403,

404, 407, 411, 416, 1002, 72 Stat, 737, 743, 754,

758, 760, 768, 769, 771, 788; 49 U.S.C. 1301,

1324, 1371, 1373. 1374, 1377, 1381, 1386, 1482,

§ 217.1 Definitions.

As used in this part:

“International charter” means a
charter flight in air transportation that
has flight stages with one or more
terminals outside of territory under U.S.
jurisdiction.

“Part charter" means the charter
portion of a flight that includes both
charter and scheduled service
passengers.

“Small aircraft” means an aircraft
designed to have @ maximum passenger
capacity of 60 or fewer seats, and a
maximum payload capacity not more
than 24,000 pounds.

§217.2. Applicabllity.

This part applies to foreign air carriers
that are authorized by permit under
Section 402 of the Act to perform civil
aircraft charters to or from the United
States, to U.S. certificated air carriers
performing international charters, and
upon Board order, to foreign and other
air carriers whose charter authority is
conferred by exemption under Section
416, Operations conducted with small
aircraftl are exempt.

§217.3 Report of civil aircraft charters
performed by U.S. certificated and foreign
air carriers.

(a) Each U.S. certificated and foreign
air carrier shall file CAB Form 217, ;
entitled “Report of Civil Aircraft
Charters Performed by U.S. Certificated
and Foreign Air Carriers."” CAB Form
217, as shown in Appendix A, may be
obtained from the Distribution Section,
Civil Aeronautics Board, Washington,
D.C. 20428.

(b) One copy of CAB Form 217 shall
be filed for the quarters ending March
31, June 30, September 30, and December
31 of each calendar year. This report
shall be submitted to the Reports
Control Section, B-46a, Information
Management Division, Office of
Comptroller, Civil Aeronautics Board,
Washington, D.C. 20428, so as to be
received on or before the due dates
indicated below. Due dates falling on a
Saturday, Sunday or U.S. national
holiday become effective the first

following working day.
ScHEDULE OF DUE DATES
Filing for quaner ended Dua date
March 31 Agrll 30,
June 30 Jaty 30
Seplombar 30... October 30
D bar 31 January 30

(c) If no charter flights were operated
for the quarter to be reported, one copy
of CAB Form 217 endorsed “no flights
operated"” shall nevertheless be filed. If
charter flight operations have been
discontinued indefinitely, one copy of
CAB Form 217 endorsed “'charter flight
activity discontinued indefinitely” shall
be filed and no further quarterly reports
are required until such time as any
charter flight is flown.

§217.4. Extension of filing time.

If circumstances prevent the filing of a
report on or before the prescribed due
date, a written request for an extension
shall be filed with the Office of
Comptroller at least 3 days in advance
of the due date, except in an emergency,
setting forth good reason to justify the
granting of the extension and the date
when the report can be filed. If a request
is denied, the air carrier remains subject
to the filing requirements to the same
extent as if no request for extension of
time had been made.

§217.5 Coertification. b

The certificate in CAB Form 217 shall
be signed by the person in charge of
preparing the form, and shall apply to all
accompanying reports and documents.




Federal Register / Vol. 48, No. 20 / Friday, January 28, 1983 / Rules and Regulations

3941

§217.6 Reporting instructions.

(a) A complete report shall be made
on CAB Form 217 for all charter
operations conducted by foreign air
carriers to or from the United States and
for all international charter operations
conducted by U.S. certificated air
carriers. Charter flights performed with
small aircraft are exempt.

(b) Reporting of charter flights shall be
on a charter type basis, by flight leg: that
is, there will be a separate line of data
for each flight leg of each charter type
that is flown between a different set of
points. If the charter type, flight leg,
point of enplanement, point of
deplanement and aircraft type utilized

|are identical, the reported data then
shall be reported in the aggregate for the
entire month, regardless of the number
of flights flown between those points.

(c) Each CAB Form 217 submitted
shall consist of three separate monthly
reports within each of the respective
calendar quarters. Data for each flight
leg shall be reported for that month in
which the flight leg began. The reported
month, year, and name of carrier shall
be inserted in the areas provided in the
upper left hand corner of the report. The
date code shall show the year first and
then the month {e.g., 8301 for January
1983). The carrier area shall show the
carrier's standard 2-position alpha code
as shown in the Official Airline Guide
(OAG). I the carrier has no such code, it
should leave those two positions blank
until assigned a code by the Information
Management Division, Office of
Comptroller.

(d) Column (1) is reserved.

{e) Column (2) shall reflect the code
number for the type of aircraft operated
as ptovided in the Official Airline Guide
(OAQG). If no aircraft code exists in the
OAG, the manufacturers type and model
shall be provided so that the
Information Management Division,
Office of Comptroller can assign a code
to be used in subsequent filings.

(f) Column (3) shall reflect the number
of charter flights performed.

(g) Column (4) shall reflect each type
of charter by the following codes:
EC—Entity-Cargo (Own Use)

EF—Cargo (Forwarder/Consolidator)
EP—Part Charter (Passenger)
PZ—Other Passenger Charters

Charters flown for the transportation of
charter traffic of another air carrier or
foreign air carrier shall be reported
solely by the carrier in operational
control of the aircraft, naming the type
of charter, e.g., EP, and traffic carried.
Charters flown to accomodate the
scheduled traffic of another direct air
carrier shall be reported as entity
charters.

{(h) Column (5) shall identify each leg
by the follo numbers:

1—One-way flight.

2—0Originating leg of round trip.

4—Return leg of round trip.

The outbound and return legs of any
round trip group movement shall not be
reported as one-way flight legs.

(i) Column (6) shall reflect any point
at which a charter group, cargo load, or
part of a group or load was enplaned.
Departure points for ferry legs shall not
be reported. Technical stops, e.g., for
departure formalities or refueling, shall
not be reported. Where a diversion
occurs for weather or other reasons, the
planned rather than the actual point of
enplanement shall be reported. The
point of enplanement shall be identified
by the three-letter airport code used in
the OAG. If no OAG code exists, the
point of enplanement shall be written
oul, in a footnote if necessary.

(j) Column (7) shall reflect any point
at which a charter group, cargo load, or
part of a group or load was deplaned.
Arrival points for ferry legs shall not be
reported. Technical stops, e.g., for entry
formalities or refueling, shall not be
reported. Where a diversion occurs for
weather or other reasons, the planned
rather than the actual point of
deplanement shall be reported. The
point of deplanement shall be identified
by the three-letter airport code used in
the OAG. If no OAG code exists, the
destination name shall be written out, in
a footnote if necessary.

(k) Column (8) is reserved.

(1) Column (9) is reserved.

(m) Column (10) is reserved.

{n) Column (11) shall reflect the
number of charter passengers
transported. Part charter entries shall
exclude scheduled passengers.

(o) Column (12) shall reflect the
number of tons (to the nearest tenth of a
short ton) of property enplaned in
Entity-Cargo (Own Use) and Cargo
(Forwarder/Consolidator) charters only.

§217.7 Walvers from reporting
requirements.

A waiver from any reporting
requirement contained in CAB Form 217
may be granted by the Civil Aeronautics
Board upon its own initiative, or upon
the submission of a written request to
the Board's Office of Comptroller from
any air carrier, when such a waiver is in
the public interest. Each request for

waiver must expressly demonstrate that:

Existing peculiarities warrant a
departure from the prescribed reporting;
a specifically defined alternative
procedure or technique will result in &
substantially equivalent or more
accurate portrayal of the prescribed
reporting; and the application of such

alternative procedure will maintain or
improve uniformity in reporting as
between air carriers.

§ 217.8 Computer prepared submissions.
Carriers may submit the data required
by CAB Form 217 on a comparable form
prepared on automatic data processing
equipment. Such substitute form shall be
subject to prior approval by the Chief,
Information Management Division,
Office of Comptroller and shall contain
the same column headings arranged in
the same sequence as CAB Form 217.

By the Civil Aeronautics Board.

Note—~CAB Form 217 is filed as part of the
original document.

Phyllis T, Kaylor,

Secretary.

[FR Doc. 85-2412 Filed 1-27-83; 545 am)
BILLING CODE 6320-01-M

14 CFR Part 241

[Economic Regs. Amdt. No. 48; Reg. ER-
1319)

Uniform System of Accounts and
Reports for Certificated Air Carriers;
Amendment of Fuel Cost and

Consumption Reporting
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB reduces the amount
of fuel cost and consumption data
reported monthly by certificated air
carriers. This action also establishes a
new procedure for withholding monthly
fuel cost and consumption data of
individual carriers from public
disclosure for a limited period of time.
This action will more closely align the
data collected with the CAB's data
needs.

DATES: Adopted: January 12, 1983.
Effective: April 1, 1983; however, in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507), these
reporting provisions have been or will
be submitted for approval to the Office
of Management and Budget (OMB).
They are not effective until a control
number is issued by OMB.

FOR FURTHER INFORMATION CONTACT:
Jack M. Calloway or M. Clay Moritz, Jr.,
Data Requirements Section, Information
Management Division, Office of
Comptroller, Civil Aeronautics Board,
1825 Connecticut Avenue, N.W.,
Washington, D.C. 20428, (202) 673-6042.

SUPPLEMENTARY INFORMATION: In a
notice of proposed rulemaking dated
April 3, 1881, the Board proposed to
reduce the level of detailed fuel data
reported on CAB Form 41 Schedule P-
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12(a) "Fuel Consumption by Type of
Service and Specific Operational
Markets" (EDR-422, 46 FR 21185, April 9,
1981). This reporting reduction was to be
accomplished by:

1. Eliminating the requirement that
fuel cost and consumption data be
reported, separately for bonded,
nonbonded and foreign fuel;

2. Consolidating from seven into two
the number of operational markets in
domestic scheduled service for which
fuel consumption would be reported;

3. Consolidating from seven into three
the number of operational markets in
international scheduled service for
which fuel consumption would be
reported; and

4, Consolidating the reporting of
nonscheduled services in the same way
as scheduled services.

EDR-422 also proposed to amend Part
241 so as to withhold the individual
carrier fuel data reported on Schedule
P-12(a) from public disclosure until
thirty days after the end of the calendar
quarter to which the monthly schedules
relate. This limited confidential
treatment was proposed in response to a
Delta Air Lines, Inc, February 13, 1981,
motion for confidential treatment of
CAB Form 41 Schedules P-12 and P~
12(a). * Pan American World Airways,
Inc., Trans World Airlines, Inc. and
United Air Lines, Inc. filed subsequent
motions for confidential treatment of
Schedules P-12 and P-12(a) on February
27, 1881, March 20, 1981, and March 23,
1981, respectively. The limited
confidential treatment proposed in EDR-
422 was intended as the Board's
response to these subsequent motions as
well.

Thirteen comments were received in
response to the rulemaking notice. Of
the thirteen, ten were from certificated
air carriers % two from other Federal
agencies ?, and one from the Boeing
Commercial Airplane Company
(Boeing). American's Continental's and
TWA's comments support the rule as
proposed, while the remaining
comments suggest certain modifications

' Delta’s motion for confidential treatment for
Schedule P-12 was rendered moot by the Board's
July 8, 1882, adoption of ER~1207 (47 FR 32815, July
28, 1962), which eliminated Schedule P-12, “Fuel
Inventories and Consumption™ as a reporting
requirement.

* Air Plorida, Inc. (Alr Florids), American
Airlines, Inc. [American), Continental Alr Lines
{Continental), Delta Air Lines, Inc. (Delta),
Northwest Airlines (Northwest), Pan American
World Airways, inc. (Pan American), Pledmont
Aviation, Inc. (Piedmont), United Air Lines, Inc.
(United) Trans World Airlines, Inc. (TWA) and US,
Alr, Inc. (USAIr).

3 United States Depariment of Commerce (Bureau
of Economic Analysis] and Department of
Defonse—Defense Logistics Agency (Defonse Fuel
Supply Center),

to the rulemaking proposal. The
modifications are discussed below
under separate captions.

Schedule P-12(a) Data Format

Piedmont, United, Boeing, Bureau of
Economic Analysis, and Defense Fuel
Supply Center each submitted comments
concerning the proposed reporting of
fuel data on the revised Schedule
P-12(a) “Fuel Consumption by Type of
Service and Entity." In its comments,
Piedmont suggests that the final rule
include a sunset provision to coincide
with the Board's loss of its ratemaking
authority on December 31, 1982,

Attaching a sunset date to the Board's
collection of fuel data is unwarranted at
this time for two reasons. First, the
Board's authority over international
fares and rates transfers, under the
provisions of the Airline Deregulation
Act of 1978, to the Department of
Transportation on January 1, 1985. Thus,
the need for international fuel data will
continue beyond sunset. Second, both
domestic and international fuel data are
still needed to determine the Standard
Industry Fare Level {SIFL) and the
Standard Foreign Fare Level (SFFL),
While the SFFL calculations will
continue beyond sunset, SIFL will be
retained at least until the Board's
January 1, 1984, Report to Congress on
the impact of deregulation is due. Both
SIFL and SFFL are used to provide
benchmarks in evaluating the effects of
deregulation. Furthermore, eliminating
the domestic fuel data used in the SIFL
calculations would also eliminate
certain transborder operations that are
reported in the domestic entity but are
still needed in monitoring international
fares.

Piedmont’s comments also question
the need for the Board to continue
collecting fuel data since EDR-422
points out that average fuel prices are
available in quarterly reports submitted
to the Securities and Exchange
Commission (SEC). The availability of
fuel data from the SEC was mentioned
in EDR-422 merely to point out that the
Board's proposed public release of fuel
data on a quarterly basis coincides with
the availability of fuel data from other
sources. The data available from the
SEC, however, is not of sufficient detail
to satisfy the Board's regulatory need for
fuel data. Typically, publicly held air
carriers have been reporting, as part of
their SEC Form 10-Q, "Quarterly Report
under Section 13 or 15(d) of the
Securities Exchange Act of 1934,"
average fuel prices and the number of
gallons consumed on a system basis;
however, the Board requires fuel
consumption and price data broken
down by entity and reported on a

monthly basis. Therefore, the data that
are available fall short of the level of
detail and the filing frequency needed
by the Board. It should also be noted
that the submission of carrier fuel data
to SEC is voluntary under a Form 10-Q
general “management discussion of
significant items" reporting requirement.
As a result, carrier fuel data reporting is
not uniform. Accordingly, we must
continue to collect fuel data in order to
meet our regulatory needs.

The comments of Bureau of Economic
Analysis (BEA), Boeing and Defense
Fuel Supply Center (DFSC) all suggest
retaining some or all of the data that
would be eliminated on the revised
Schedule P-12(a). Both BEA and Boeing
recommend continuing the separate
reporting of domestic and foreign fuel
data. BEA uses foreign fuel data in
preparing estimates of trade in
petroleum products between the United
States and other countries. Moreover,
BEA identifies the Board as the sole
source of data on the volume of foreign
fuel utilized by U.S. air carriers. Boeing,

‘on the other hand, cites dissimilar price

characteristics between the domestic
and foreign fuel markets in
recommending that the reporting of
domestic and foreign fuel not be
combined in the revised P-12(a).

DFSC recommends continuing the
current Schedule P-12(a) reporting
requirement. In its comments, DFSC
states that, along with other relevant
market research data, the Schedule
P-12(a) data are used 1o evaluate offers
it receives under its fuel procurement
solicitations. In support of its position,
DFSC states that every cent per gallon
negotiated off the average jet fuel price
procured from domestic sources
represents a savings to the U.S,
taxpayer of nearly $46 million per year.
The DFSC goes on further to state that it
believes that the loss of the P-12(a) data
would adversely affect its ability to
negotiate favorable price terms on its jet
fuel procurements. Adoption of DFSC's
recommendation would result in
retaining schedule P-12(a) in its present
form and enable us to meet Boeing’s and
BEA's expressed data needs as well.

While we believe the above
comments do have merit, the Paperwork
Reduction Act of 1880 (Pub. L. 86-511)
precludes the Board from collecting data
that are not needed for its own
regulatory programs. However, this Act
does provide that the Director, Office of
Management and Budget (OMB) has the
authority to designate the Board as a
central agency for collecting data
needed by one or more agencies.

With this in mind, we sent a letter to
OMB asking for their views as to
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whether the Board should be designated
to collect the data needed by DFSC and
BEA even though the Board no longer
requires such detailed fuel data. After
its review, OMB informed us that they
decided not to designate the Board as a
central collection agency for carrier fuel
data, We have contacted both BEA and
DFSC, informing them of OMB's
decision and soliciting any additional
comments they may have. Neither BEA
nor DFSC have commented further.
Accordingly, we have decided to finalize
the Schedule P-12(a) data format as it
was proposed in EDR-422.

In its comment, United has asked that
Mexican transborder operations be
reported in the domestic entity instead
of the Latin American entity, as
proposed. The carrier contends that
most Mexican cities are relatively close
to domestic points and their fares are
monitored through the domestic
Standard Industry Fare Level (SIFL).
Furthermore, United claims these flights
more closely parallel fifty-state
enterprises than Atlantic, Pacific or
Latin American flights.

We have included Mexican operations
in the Latin American entity in the final
rule. Only a limited number of carriers
currently have their Mexican operations
monitored through SFFL. The remaining
majority of carriers conducting Mexican
operations are monitored through the
Standard Industry Fare Level (SIFL),
With the termination of the Board's
domestic ratemaking authority on
December 31, 1982, the monitoring of
Mexican operations will start to shift
toward the SFFL.

Public Disclosure

The remainder of the comments
submitted pertain to the Board's
proposed limited confidential treatment
period for Schedule P-12(a) whereby
individual carrier fuel data would be
withheld from public disclosure until
thirty days after the end of the calendar
quarter to which the monthly schedules
relate; As mentioned pretiously,
American, Continental and TWA
support the proposed confidential
treatment contained in EDR-422, The
DFSC commented that Schedule P-12(a)
data should be withheld from public
release until such time that concern for
commercial sensitivity does not exist.

Against this backdrop of support for
limited confidential treatment, Air
Florida, Delta, Northwest, Pan
American, Piedmont, United and USAir
ill support the concept of confidential
treatment but suggest certain
modifications to the proposed rule.

Early Release of Fuel Data

Air Florida, Delta, Northwest and Pan
American have suggested certain
modifications to the proposed criteria
for the early release of fuel data. The
proposed rule provides that aggregate
data may be released before the
expiration of the confidential treatment
period without identifying individual
carriers; however, individual carrier fuel
data withheld from public disclosure
may be disclosed by the Board to (1)
parties to any proceeding before the
Board to the extent such material is
relevant and material to the issues in the
proceeding upon a determination to this
effect by the administrative law judge
assigned to the case or by the Board; (2)
agencies and other components of the
Federal Government for their internal
use only; and (3) such persons and in
such circumstances as the Board
determines to be in the public interest or
consistent with its regulatory functions
and responsibilities. .

Air Florida wants to expand the
above criteria to permit the early release
of individual carrier fuel data to those
carriers participating in the submission
of fuel cost and consumption data. Pan
American also wants to expand the
above list so as to include access by
persons designated by each reporting
carrier to verify the reported fuel data
compiled by and used by the Board in
the Standard Industry Fare Level
calculations, the Standard Foreign Fare
calculations and mail rate
determinations.

Air Florida contends that principles of
fairness dictate that carriers obligated to
supply fuel data should be able to

. access such data. Air Florida compares

the release of fuel data with the Board's
policy of releasing restricted
international Origin and Destination
Survey (O & D) statistics to participating
U.S. carriers. The carrier further
comments that carriers should have
access to other carriers’ cost data to
insure that fuel suppliers do not try to
take advantage of a carrier in the pricing
of their product. This, Air Florida feels,
would help negate or minimize the
tendency of fuel prices to move toward
an average market price,

The analogy that Air Florida draws
between the release of international O &
D data and fuel data is tenuous at best,
Historically, international O & D data
have not been released to the public
whereas fuel data have. While
international O & D data are accorded
permanent confidential treatment and
made available to participating carriers
under a reciprocal exchange agreement,
the proposed rule grants only limited
confidential treatment to Schedule P-

12(a); therefore, Air Florida will have
prospective access to the fuel data it
seeks for any purpose it wishes,
including dealings with suppliers. We do
not feel that the length of the
confidential treatment period poses an
undue burden on the carrier.

We are also not persuaded by Pan
American's argument that early access
is needed to verify the Board's fare and
rate calculations. Since early 1981, when
we started granting confidential
treatment to individual carrier P-12(a)
filings, we have received no requests for
individual carrier fuel data and no
comments that question the Board's
compilation of fuel data in setting fares
and rates.* Should a situation arise
where Pan American feels it has a
legitimate need for individual carrier
fuel data, we believe the carrier's
concern can be properly addressed
under the third exception to confidential
treatment listed in EDR-422. This
exception covers “such other persons
and in such circumstances as the Board
determines to be in the public interest or
consistent with its regulatory functions
and responsibilities.

In more general comments, Delta has
asked that the provisions allowing early
access provide more specific guidance
as to under what exact circumstances
fuel data would be released. For
example, Delta feels that “relevant and
material” do not adequately indicate
when and under what circumstances
data would be considered for release to
parties to a Board proceeding.
Northwest, on the other hand, has asked
that Federal agencies be required to
obtain prior Board approval before they
can publicly release restricted fuel data
that was obtained under the confidential
treatment exception provisions of the
proposed rule.

We have considered Delta’s
comments and feel that further
specification of the exact circumstances
surrounding the public release of fuel
data is not feasible. Not every
circumstance can be anticipated and
reduced to regulation. Flexibility is
needed so that each situation that arises
can be judged on its own merits,

As to Northwest's concern that other
Federal agencies obtain and release
restricted fuel data, it should be noted
that the guidelines proposed for early
release are similar to the current
guidelines in the Board's regulations that

*The Schedule P-12(s) filings of the following
carriers are currently being withheld from public
disclosure: Air Florida, American Airlines, Delta Alr
Lines, Northwest Airlines, Pacific Southwest
Alrlines, Pan American World Alrways,
Transamerica Airlines, Trans World Alrlines,
United Alr Lines, USAir, and Western Air Lines.”
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govern the release of international
passenger origin and destination (O & D)
statistics. To date, we have experienced
no problems in releasing international
O & D statistics and expect no difficulty
in administering the proposed public
release provisions for fuel data. Based
on the above discussion, we have
included in the final rule the criteria for
the early release of fuel data as they
were proposed in EDR-422.

Length of Confidential Treatment Period

United, USAir and Piedmont have
commented on the proposed length of
the period of confidentiality. United and
USAir have asked for permanent
confidential treatment of schedule P-
12(a). As an alternative, United suggests
the Board consider a one-year
confidential treatment period. In a
similar vein, Piedmont asks for either
the elimination of Schedule P-12(a) or a
six-month period of confidentiality.

We are not inclined to extend
confidential treatment to Schedule P~
12(a) on a permanent basis. Over time,
fuel data loses its sensitivity; moreover,
as we have previously indicated, system
average fuel prices can be computed
using quarterly reports to the SEC and
other Form 41 schedules. With the
availability of pricing data from these
other sources, we see no reason o
significantly extend the proposed
confidential treatment period.

On our own initiative, however, we
have decided to delay the release of
restricted fuel data to coincide with the
filing date for the quarterly CAB Farm 41
P schedules. This delay will effectively
withhold carrier fuel data from public
disclosure until the time when average
entity fuel prices can be computed from
other Form 41 schedules. Under this
plan, fuel data would not be released
until forty days after the end of the
calendar quarter and, in the case of
fourth quarter fuel data when certain
preliminary financial schedules are filed
under the provisions of paragraph (b) of
Section 22 of this Part, fuel data would
be withheld for ninety days or until
March 30. This delay in releasing
Schedule P-12(a) should eliminate some
of the concerns of those carriers that
argue for a release date later than the
one proposed.

Requests for Individual Carrier Fuel
Data

For administrative convenience, we
are delegating to the Chief, Information
Management Division, Office of
Comptroller, the authority to grant or
deny requests for the early release of the
individual carrier fuel data reported on
Schedule P-12(a). This action
consolidates the responsibility for

collecting, maintaining the confidential
treatment of, and authorizing the early
release of individual carrier fuel data.
The release of fuel data will be
governed by the provisions of paragraph
(k) of the reporting instructions for
Schedule P-12{a), which are contained
in Section 24 of this Part. An amendment
to the Board's Organization Regulations,
reflecting this change, is being issued
simultaneously with this rule,

Regulatory Flexibility Act

In accordance with 5 U.S.C, 605(b), as
added by the Regulatory Flexibility Act
(Pub. L. 96-354), the Board certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities. Although some
of the carriers that are subject to
Schedule P-12{a) are small businesses,
they are not the ones that will be most
significantly affected by this rule.

List of Subjects in 14 CFR Part 241

Air carriers, Uniform system of
accounts, Reports.

Final Rule
PART 241—{AMENDED]

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 241, Uniform
System of Accounts and Reports for
Certificated Air Carriers as follows:

1. The authority for Part 241 is:

Authority: Sections 204, 401, 407, 416, 417,
901, 902, 1002, Pub. L. 85-726, as amended, 72
Stal. 743, 754, 768, 771, 763, 784, 788, 76 Stal.
145; 48 U.S.C. 1324, 1371, 1377, 13886, 1387,
1471, 1472, and 1482

2. Section 22, is amended by revising
the title of Schedule P-12(a) in the List
of Schedules in CAB Form 41 Report in
paragraph (a) to read:

LIST OF SCHEDULES IN CAB FORM 41 REPORT

Schedule No. Tde

Filing frequency

Appicatuiity by camer group
1 " n

P-12{(8) . Fuel Consumption ty Type of Service M. .

and Enty,

BT R SVIO - i 3

3. Section 24 is amended by revising
the title and reporting instructions for
Schedule P-12(a) to read:

Section 24—Profit and Loss Elements

Schedule P-12{a)—Fuel Consumption by
Type of Service and Entity

{a) This schedule shall be filed by all |

Group II and Group Il air carriers and
Group | air carriers that receive section
406 subsidy or have annual operating
revenues of $10 million or more.

(b) A single copy (original only) of this
schedule shall be filed to report monthly
fuel consumption data by type of service
and entity.

(c) For the purposes of this schedule,
type of service shall be either scheduled
service or nonscheduled service as those
terms are defined in Section 03 of Part
241,

(d) For the purpose of this schedule,
scheduled service shall be reported
separately for: (1) Intra-Alaskan
operations; {2) domestic operations,
which shall include all operations within
and between the 50 States of the United
States (except Intra-Alaska), the District
of Columbia, the Commonwealth of
Puerto Rico and the United States Virgin
Islands and Canadian transborder
operations; (3) Atlantic operations
(excluding Bermuda); (4) Pacific

operations which shall include the
North/Central Pacific, South Pacific
(including Australia) and the Trust
Territories; and (5) Latin American
operations which shall include the
Caribbean (including Bermuda and the
Guianas), Mexico and South/Central
America.

{e) For the purpose of this schedule,
nonscheduled service shall be reported
separately for domestic operations and
international operations as defined in
paragraph (d) above, except that
domestic and international MAC
operations shall be reported on separate
lines.

(f) The cost data reported on each line
shall represent the average cost of fuel,
as determined at the station level,
consumed in that entity.

{g) The cost of fuel shall include
shrinkage but exclude (1) “through-put”
and “in to plane" fees, i.e., service
charges or gallonage levies assessed by
or against the fuel vendor or
concessionaire and passed on to the
carrier in a separately identifiable form
and (2) nonrefundable Federal and State
excise taxes. However, "through-put”
and “in to plane" charges that cannot be
identified or segregated from the cost of
fuel shall remain a part of the cost of
fuel as reported on this schedule.
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(h) Each air carrier shall maintain
records for each station showing the
computation of fuel inventories and
consumption for each fuel type. The
periodic average cost method shall be
used in computing fuel inventories and
consumption. Under this method, an
average unit cost for each fuel type shall
be computed by dividing the total cost
of fuel available (Beginning Inventory
plus Purchases) by the total gallons
available. The resulting unit cost shall
then be used to determine the ending
inventory and the total consumption
costs to be reported on this schedule.

(i) Where amounts reported for a
specific entity include other than Jet A
fuel, a footnote shall be added
indicating the number of gallons and
applicable costs of such other fuel
included in amounts reported for that
entity.

(i) Where any adjustment(s) recorded
on the books of the carrier results in a
material distortion of the current
month's schedule, carriers shall file a
revised schedule P-12(a) for the
month(s) affected.

(k) Data reported on this schedule
shall be withheld from public release
until the quarterly Form 41 P schedules
for the calendar quarter to which the
monthly schedules relate are due at the
Board, However, aggregate data may be
released before that time without
identifying individual carriers.
Provisions governing the due dates for
submitting the quarterly P schedules are
contained in paragraphs (a) and (b) of
Section 22 of this Part. Individual carrier
fuel data withheld from public
disclosure may be disclosed by the
Board to (1) parties to any proceeding
before the Board to the extent such
material is relevant and material to the
issues in the proceeding upon a
determination to this effect by the
administrative law judge assigned to the
case or by the Board; (2) agencies and
other components of the Federal
Government for their internal use only;
and (3) such persons and in such
circumstances as the Board determines
to be in the public interest or consistent
with its regulatory functions and
responsibilities.

2. CAB Form 41 Schedule P-12(a) is
amended as shown in the attached
exhibil. The exhibit is filed as part of the
original document,

By the Civil Aeronnutics Board.
Phyllis T. Kaylor,
Secretary.

[FR Dog. 632413 Filod 1-27-8% 845 am|
SILLING CODE 6320-01-M

14 CFR Part 241
[ER-1321; Amdt. No. 49; Docket 40551)

Reporting of Charter Air
Transportation and Elimination of
Schedule T-6

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB eliminates the
reporting of domestic charter flights,
reduces air carriers’ reporting burden by
filing less detailed international charter
market data and consolidates the filing
requirements so U.S. and foreign
carriers use the same form (CAB Form
217). These actions eliminate
unnecessary data as the Board moves
toward sunset, Supplementary
information about this rule appears in
ER-1320, also adopted today.

DATES: Adopted: January 12, 1883.
Effective: April 1, 1983; however, in
accordance with the paperwork
Reduction Act of 1980, (44 U.S.C. 3507),
these reporting or recordkeeping
provisions have been or will be
submitted for apporval to the Office of
Management and Budget (OMB). They
are nol effective until OMB approval has
been obtained.

FOR FURTHER INFORMATION CONTACT:
Jack M. Calloway or Thad Machcinski,
Data Requirements Section. Information
Management Division. Office of
Comptroller, Civil Aeronautics Board,
1825 Connecticut Avenue, NW.,
Washington, D.C. 20428, (202) 673-6042.

SUPPLEMENTARY INFORMATION:
List of Subjects in 14 CFR Part 241

Air carriers, Uniform system of
accounts and reports.

Final Rule

PART 241—{AMENDED]

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 241 Uniform
System of Accounts and Reports for
Certificated Air Carriers, as follows:

1. The authority for Part 241 is
amended to read:

Authority: Sections 101, 204, 401, 402, 403,
404, 407, 411, 410, 417, 901, 902, 1002, 1601,
Pub, L. 85-726, as amended, 72 Stat. 737, 743,
754, 758, 766, 769, 774, 783, 788; 70 Stat. 145; 92
Stat. 1744; 40 U.S.C. 1301, 1324, 1371, 1372,
1373, 1374, 1377, 1381, 1472, 1482, 1551; sec. 43,
Pub. L. 95-504, 92 Stat. 1750, 48 U.S.C. 1552,

Section 22 [Amended]
2, Section 22(a), General reporting
instructions, is amended by removing all

references to Schedule T-6, and by
revising the following entries to read:

LIST OF SCHEDULES IN CAB FORM 41 REPORT

Title

Filing trequency

.. Awport Activity Statatics—Nonschaduled
*  Aevenua Service.
. Repon of AR-Cargo Operations ...

Quariety

DuUE DATES OF SCHEDULES IN CAB FORM 41 REPORT

Due dafe

Schedule No

Apot 30
July 30,

P-1(m), T-1, 7-2, 7-3, T4

P-1(a), T-1, 7-2, 7-3, T-4,

~ Pm), T-1, T-2, T-3, T-@

e P11, T-1, T2, 7-3, T-§

3. Section 25, Traffic end Capacity Elements, is amended by removing the
“Schedule T-8 Report of Civil Aircraft Charters” subheading and reporting instruc»

tions for Schedule T-6.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 83-2411 Flled 1-27-83; 845 am|
BILLING CODE 6320-01-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part 74

[Docket No. 82N-0378]
D&C Red No. 6 and D&C Red No. 7

Correction

In FR Doc, 82-35102 beginning on page
57681, in the issue of Tuesday,
December 28, 1982, make the following
corrections.

1. On page 57688, third column, first
line of the first paragraph below the
Note, “8 NHC1" should read "8 NHCI".

2. On page 57688, third column,
second line of the fifth paragraph below
the Note, “H20" should read “H,O".

3, On page 57688, third column, eighth
line from the bottom of the page,
“NaHO" should read "NaOH".

4. On page 57689, first column, last
line of the second paragraph, “12 mL"
should read “15 mL"; in the following
two lines, "Spectrophotometer
Analysis” should read
“Spectrophotometric Analysis”; and
“Spectrophotometric Parameters:"
should read "Spectrophotometer
Analysis”.

BILLING CODE 1505-01-M

21 CFR Parts 155 and 156
[Docket No. 77P-0090)

Tomato Concentrates, Catsup, and
Tomato Juice; Amendments to
Standards of Identity and
Establishment of Standards of Quality
and Fill of Container

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending and
establishing certain definitions and
standards for canned vegetables and
vegetable juices. This action will
promote honesty and fair dealing in the
consumers’ interest and will facilitate
international trade.

pDATES: Effective July 1. 1885, for all
affected products initially introduced or
initially delivered for introduction into
interstate commerce on or after this
date. Voluntary compliance: March 29,
1983. Objections by February 28, 1983.
The Director of the Federal Register
approves the incorporation by reference
of certain publications at 21 CFR 155.3
and 156.3 effective as of March 28, 1983.

ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:

F. Leo Kauffman, Bureau of Foods (HFF-
214), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202~
245-1164.

SUPPLEMENTARY INFORMATION: FDA is
amending the definition section for
canned vegetables and establishing a
separate definition section for vegetable
juices. It also is amending the standards
of identity and establishing standards of
quality and fill of container for tomato
concentrates, catsup, and tomato juice
by, among other things: (1) Establishing
separate standards for tomato
concentrates to include tomato puree,
tomato paste, and concentrated tomato
juice, (2) providing for the use of tomato
concentrates and safe and suitable
nutritive carbohydrate sweetening
ingredients in catsup, (3) providing for
the use of concentrated tomato juice to
prepare “tomato juice from concentrate"
and establishing a minimum tomato
soluble solids requirement of 5.0
?ercem. by weight, for “tomato juice
rom concentrate”, and (4) providing for
safe and suitable organic acids in
tomato juice and tomato juice from
concentrate. This document also
revokes the standard of identity for
yellow tomato juice (21 CFR 156.147).

A proposal to adopt, insofar as
practicable, the Recommended
International Standard for Processed
Tomato Concentrates (CAC/RS 57-1972)
(Codex concentrate standard), the
Recommended International Standard
for Tomato Juice Preserved Exclusively
By Physical Means (CAC/RS 49-1971)
(Codex juice standard), and a petition
by the Campbell Soup Co., Camden, NJ,
was published in the Federal Register of
May 9, 1978 (43 FR 19864). ABCO
Laboratories, Concord, CA, has also
petitioned for honey as a sweetening
ingredient of catsup.

Fourteen letters, each containing one
or more comments, were received in
response to the proposal from food
processors, industry associations, a
food-processing equipment specialist,
and a Federal agency.

One of thé comments was from a
grape processor association in
anticipation that some action would
issue with regard to grape juice
standards developed by the Codex
Alimentarius Commission.

FDA has published advanced notices
of proposed rulemaking in the Federal
Register of February 23, 1979 (44 FR
10729, 10730, and 10732), The notices

offered interested persons an
opportunity to review the Codex
Recommended International Standard
for Grape Juice Preserved Exclusively
By Physical Means, the Recommended
International Standard for Concentrated
Grape Juice Preserved Exclusively by
Physical Means, and the Recommended
International Standard for Sweetened
Concentrated Labrusca Type Grape
Juice Preserved Exclusively by Physical
Means, and to comment on the
desirability and need for U.S. standards
for these foods. FDA concluded in the
Federal Register of October 26, 1979 (44
FR 61605 and 61606) that, based on the
comments received, there was
insufficent support to warrant proposing
U.S. standards at that time for these
foods. These actions were without
prejudice to further consideration of the
development of U.S, standards for these
foods, upon appropriate justification, at
a later date.

The comments received in response to
the May 9, 1978 proposal and FDA's
responses are discussed below.

Definitions

1. Two comments pointed out that the
proposed § 155.3 (21 CFR 155.3),
“Definitions and procedures,” does not
correspond to the § 155.3, ""Definitions,”
proposed in the Federal Register of June
7, 1977 (42 FR 29014), in conjunction with
the proposed amendment of the U.S.
standards for canned peas.

Section 155.3, “Definitions," was
proposed initially, in conjunction with
the proposed amendment of the
standards for canned peas and canned
dry peas, to provide for all canned
vegetables a single location for the
procedures for determining drained
weight (§ 155.3(a)), for compliance
{§ 155.3(b)), and for sampling and
acceptance (§ 155.3(c)). A final
regulation ruling on that proposal and
establishing a definition section in
§ 155.3 was published in the Federal
Registgr of June 27, 1980 (45 FR 43394).
FDA recognizes that the definition
section designations proposed in
conjunction with the tomato products
document do not correspond to those
proposed in conjunction with the june
27,1980 canned pea document and
concludes that the proposed definition
redesignations are unnecessary.
Accordingly, the final rule set forth
below only amends § 155.3 by defining
in new paragraphs (d), (e), and (f)
“strength and redness of color,” “tomato
soluble solids," and "salt,” respectively.
as applicable to the standards for
tomato concentrates and catsup.
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Strength and Redness of Color

2, Four comments recommended the
alternate use of electronic color meters
for the determination of color of tomato
products (tomato concentrates and
tomato juice) because it is quicker,
widely accepted, and not as susceptible
to varlation as the subjective
comparison system.

FDA agrees and, therefore, is
providing for the alternate use of
electronic color meters to determine the
color of tomato concentrates in
§ 155.3(d) and tomato juice in § 156.3(a)
as set forth below.

Footcandle Intensity

3. One comment stated that use of the
term “footcandle intensity” is
technically incorrect. Footcandle, the
comment noted, is a measure of the
illumination or light being received by
an area or object. Intensity relates to the
level of light emanating from the source
or, more precisely, “candela.” The use of
these terms which, by definition,
measure light in different ways, is
inconsistent, and clarification is
requested. A second comment suggested
that the use of the word "candela™ be
added parenthetically following the
ward “footcandle.”

FDA agrees with the firs! comment,
but not the second. A footcandle is -
defined as the illumination on a surface
1 foot distance from a source of 1
candela equal to 1 lumen per square
foot. By definition, therefore, at a
distance of 1 foot, the numerical value of
the “footcandle" is equal to the value of
the “candela.” Therefore, FDA is
replacing in § 155.3{d) the phrase “250
footcandle intensity” with
“approximately 2691 Jux {250
footcandles)” and is also inserting this
phrase in § 156.3(a) as set forth below.

Previously FDA has noted certain
differences in the composition and
format of the Codex standard and the
U.S. standards, {See 38 FR 14971; 39 FR
18660.) The agency recognizes that the
International (Metric) System is
commonly used throughout most of the
world, and in the United States for
technical purposes, and that it may
eventually be adopted by the United
States for common usage. Therefore, the
agency is listing the International
(Metric) System with the equivalent
units of the customary U.S. system
shown nthetically, in all food
standards of identity.

Sampling and Acceptance Procedure

4. One comment asked whether a
“quality defective,” a “fill of container
defective,” and a “solids defective" will
be regarded as a cumulative defective (a

total of three) or under separate
sampling plans.

Each category in question is separate
and the “defectives” are not cumulative.
Each category is subject to the sampling
plans set forth in §§ 155.3(c)(2) and
156.3(e)(2) (21 CFR 155.3(c)(2) and
156.3(e)(2)).

Tomato Concentrates
Scope of Standard

5. One comment addressing proposed
§ 155.191 suggested clarifying the scope
of the standard by adding the following
sentence before paragraph (a),
“Identity"—"This standard for Tomato
Concentrates does not include the
products commonly known as tomato
sauce, chili sauce, and ketchup, or
similar products which are highly
seasoned products of varying
concentrations containing characterizing
ingredients, such as pepper, onions,
vinegar, sugar, elc., in quantities that
materially alter the flavor, aroma, and
taste of the tomato component.”

The suggested statement is
unnecessary. The cited ingredients, e.g.,
pepper, onions, etc., are not pravided for
in paragraph (a)(2). and therefore cannot
be used. Likewise, the product names
referred to are not provided for in
paragraph (8)(3) and therefore cannot be
used. Therefore, no change is made in
the final regulation as set forth below,

Tomato Residue

6. Three comments requested that
references to the use of the liquid from
tomato residue as an optional tomato
ingredient be deleted from the proposed
standards for tomato concentrates and
catsup. One comment stated that under
current industry practices, most
comminuted tomatoes in the United
States are produced from coreless
tomatoes, and peeling procedures and
techniques have practically eliminated
the type of food historically designated
as “residual material from canning”

Commensurate with modern-day
production techniques, economics, and
consumer acceptance, provision for the
use of such “residual” materials simply
prolongs the use of a concept which has
long since served its intended purpose.

FDA agrees that technological
advances in the growing of tomatoes
and the production of tomato products
largely have eliminated the use of
residual liquids in the tomato industry.
However, FDA has no basis to conclude
that there are not any packers that still
use either one or the other residual
optional tomata liquids. In view of this,
and the fact that the ingredients in
question are not mandatory, the
provisions for the use and label

declaration of the two optional residual
liquids are retained in the final
regulations for tomato concentrates and
catsup as set forth below.

Acid-Break

7. Two comments recommended that
the words "prior to straining” under
§§ 155.1081(a)(1) and 155.194{a)(1) (21
CFR 155.191(a)(1) and 155.194(a)(1)) be
deleted so that the sentences read,
“Such acid is then neutralized with
food-grade sodium hydroxide so that the
treated tomato material is restored to a
pH of 4.2:£0.2." The comments indicated
that the change in wording is needed to
reflect the fact that the restoration of the
pH to0 4.2+£0.2 may occur either before or
after straining.

FDA agrees, and §§ 155.191{a){1) and
155.194(a)(1) are changed as set forth
below.

Crushed Tomato Concentrate

8. Four comments recommended
permitting a concenltrate obtained by
crushing whole or pieces of tomatoes.
One comment suggested that this would
greatly increase the efficiencies to
tomato product processing by permitting
the manufacture of tomato products
when fresh tomatoes for proeessing are
not available. One comment proposed a
standard for crushed tomato
concentrates that included crushed
tomato puree and crushed tomato paste.
The comments indicated that such
concentrates are now being sold in the
marketplace for direct consumption by
consumers and by industry for
remanufacturing purposes. Three
comments recommended that crushed
tomato concentrate be provided for as
an optional tomato ingredient in
§ 155.191(a)(1).

Historically, the tomato concentrates
to which the standard applies are
screened to remove peel and seeds. This
final rule established a standard of
quality for these tomato products and
requires that substandard quality be
declared on the label when the foods
contain excessive pieces of peel and
seeds. Consequently, in the interest of
honesty and fair dealing § 155.191(a) has
not been changed to provide for the
crushed tomato products. The comments
go beyond the scope of this standard
and this proceeding and, in effect, seek
to establish a new standard. Any
interested person who believes that it
will promote honesty and fair dealing in
the interest of consumers to establish a
standard for tomato products from
which peel and seeds have not been
removed is invited to submit a petition,
as prescribed in 21 CFR 10.30, supported
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by adequate data that demonstrates
such a need.

Preservation Method

9. Three comments favored expanding
the method of preservation for tomato
concentrates, catsup, and tomato juice
to include procedures other than heat
sterilization. One comment indicated
that, in some instances, it may be
advantageous to freeze tomato
concentrates for remanufacturing
purposes. Several comments
recommended that the provision in the
Codex standards for preservation of the
foods by physical means be adopted in
the proposed standards.

FDA agrees and the appropriate
changes are made in paragraph (a)(1) of
§8§ 155,191, 155,194, and 156.145, as set
forth below, to provide for refrigeration
and freezing as additional methods of
preservation.

Lemon Juice

10. Two comments opposed the use of
lemon juice and concentrated lemon
juice as optional ingredients in tomato
concentrates. One comment said the
basic identity of tomato puree and
tomato paste could be materially
changed by the flavor impact of lemon
juice. Another objected because the
acidulants (lemon juice, concentrated
lemon juice, and organic acids) used in
concentrates may have an effect on the
quality of catsup.

The proposed use of lemon juice,
concentrated lemon juice, and organic
acids was as pH regulators and not as
flavoring ingredients. If, however,
acidulants are used in such quantity that
the identity of the concentrate is
changed to the extent of adding a new
flavor to the tomato concentrate, the
acidulants must be declared on the
principal display panel in the manner
prescribed by § 101.22 (21 CFR 101.22).
The standard of identity for catsup, as
set forth below, does not provide for the
use of lemon juice, concentrated lemon
juice, or organic acids, and
manufacturers who use concentrates
should specify that these ingredients
may not be used in the concentrate to be
used in the manufacture of catsup.
Therefore, the proposed provision for
the optional use of lemon juice,
concentrated lemon juice, and organic
acids is retained in the final regulation
as set forth below.

Sodium Hydrogen Carbonate

11, Three comments recommended
that the provision for the optional
ingredient “sodium hydrogen carbonate"
be changed to “sodium bicarbonate”
because consumers unfamiliar with the

term may become confused even though
it is more scientifically correct.

FDA agrees, and the requested change
is made in § 155.191(a)(2)(i)(c) below.

Puree From Paste and Water

12. One comment requested
clarification whether tomato paste may
be diluted with water to the tomato
puree solids range and whether the
resultant product may be marketed as
puree.

The purpose of the proposed provision
in § 155.191(a)(1) for the addition of
water o adjust composition was to
allow both tomato puree and
concentrated tomato juice to be
prepared from tomato paste and water,
However, for clarification, FDA is listing
waler as an optional ingredient in
§ 155.191(a)(2)(i)(d) below.

Flavorings and Vegetable Ingredients in
Tomato Puree

13. Two comments recommended that
optional ingredients, such as flavorings
and vegetable ingredients, be provided
for in the tomato puree standard. One of
the comments asserted that the
consumer would be adequately
informed because the use of optional
ingredients which characterize the
product must be declared as specified in
§ 101.22.

FDA is not providing for the requested
optional ingredients in tomato puree. To

- do so would change the basic identity of

the food. Tomato puree has historically
been marketed and recognized by
consumers as a food which does not
contain such characterizing ingredients.
The comments disregard the fact that
tomato concentrates in which such
characterizing ingredients are used have
separate identities and have long been
known under names like tomato sauce,
chili sauce, etc,, and are outside the
scope of this standard. Therefore, FDA
concludes that the use of flavorings and
vegetable ingredients in tomato puree is
inappropriate and the requested change
is not made in the final regulation as set
forth below.

Vegetable Ingredients in Tomato Paste

14. Two comments opposing the
addition of vegetable ingredients to
tomato paste suggested that use of such
ingredients would radically change the
basic identity of tomato paste. One
comment stated that, with few
exceptions, the myriad nonstandardized
tomato condiments, barbeque sauces,
taco sauces, etc., can be created, in
concentrated form, through the addition
of the proposed optional ingredients in
tomato concentrates.

FDA agrees that the addition of
vegetable ingredients may affect the

basic identity of tomato paste. The
Codex concentrate standard, 3.1,
provides for vegetable ingredients, such
as basil leaves and onions, as
seasonings and flavorings. However, the
standard further states, in 1. "Scope,”
that the standard does not include

“s * * the products commonly known as
tomato sauce, chili sauce, and ketchup,
or similar products which are highly
seasoned products of varying
concentrations containing characterizing
ingredients, such as pepper, onions,
vinegar, sugar, etc., in quantities that
materially alter the flavour, aroma, and
taste of the tomato component.” FDA
concludes that the Codex concentrate
standard should not be interpreted as
permitting the uses of fresh or processed
vegetable ingredients as was provided
for in § 155.191(a)(2)(ii)(c) of the
proposed regulation. Accordingly, FDA
is not providing for such use in the final
regulation as set forth elbow. FDA
advises, however, that § 155.191(a)(2)(ii),
as set forth below, does provide for the
use of spices and flavorings and that
these terms are defined in § 101.22(a) (2)
and (3).

Labeling

15. Two comments opposed requiring
the statement “for remanufacturing
purposes only” on the container
whenever processors use the name
“tomato concentrate” in lieu of the
names tomato puree, tomato pulp, or
tomato paste. They stated that as long
as the phrase “for remanufacturing
purposes only" is declared, either on the
purchase order, bill of lading, invoice,
etc,, or on the container, there is no
reason to require and restrict such
declaration to “on the container.”

FDA has reconsidered the conditions
under which the phrase “for
remanufacturing purposes only" should
appear on containers labeled “tomato
concentrate” and agrees that, in the case
of large containers not normally offered
for sale to consumers, such a label
declaration is unnecessary since the
product is clearly intended for
remanufacturing purposes. FDA
recognizes that “tomato concentrate” is
not a name familiar to consumers and
concludes that such a statement is
necessary on the labels of smaller
containers to preclude the possible
diversion of products labeled “tomato
concentrate” into retail sales. Therefore,
FDA is revising § 155.191(a)(3)(i)(c) to
require such a statement only on the
lables of No. 10 or smaller containers.

Natural Tomato Soluble Solids

16. One comment suggested that the
term “natural tomato soluble solids"
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(N.T.S.S.) be used in place of the
proposed term “tomato soluble solids.”
FDA concludes that the addition of

the word "natural” serves no useful
purpose because there are no tomato
soluble solids in tomatoes other than
those which occur naturally. Therefore,
no changes are made in the final
regulation set forth below.

Concentrated Tomato Juice—Label
Declaration far Dilution of Concentrate

17. One comment opposed the
requirement that concentrated lomato
juice be of such concentration that when
diluted according to label directions the
diluted product will contain not less
than 5.5 percent tomato soluble solids.
The consumer, it stated, is familiar with
label directions for diluting concentrated
foods of a similar nature which utilize
uncomplicated volume measures (e.g.,
three cans of water). Simplified
measurements provide for consistency
in the diluted or finished food, unlike
label directions which require odd
volume measurements [e.g. “add 27.5
ounces of waler'g;

FDA believes that the commentor has
read too much into the proposed
requirement. The proposed requirement
would permit manufacturers to produce
concentrated tomato juice of such
concentration that dilution With multiple
volumes of water would produce a
diluted product containing not less than
5.5 percent tomato soluble solids.
Therefore, it is unnecessary for dilution
directions to be expressed in terms of
odd volume measures. For purposes of
clarity and to be consistent with the
definition of concentrated tomato juice
in § 155.191(a)(3)(i)(d), FDA is requiring,
in § 155.191(a)(3)(iii) of the final
regulation as set forth below, a label
statement of directions for dilution.

Labeling Declaration of Tomato Residue

18. Two comments opposed the
requirement in the standards for tomato
concentrates and catsup that the
statement “made from” or “made in part
from" “residual tomato material from
canning” or “residual tomato material
from partial extraction of juice,” shall be
included as part of the name or in close
proximity to the name of the food, if
liquid from tomato residue is the
optional tomato ingredient,

The residual liquid is derived from
peelings and cores with or without
mature tomatoes or pieces thereof. FDA
concludes, that in the interest of honesty
and fair dealing, consumers should be
advised of this. Accordingly the
requirement is retained in the standards.
FDA'lnadvertemly omitted the
requirement that catsup shall also bear
this statement when prepared from

tomato concentrate which in turn was
prepared from the residual tomato
liquid. This requirement is consistent
with the foregoing and its inclusion at
this point in this proceeding is logical
and nonprejudicial. Accordingly, the
labeling provisions in proposed

§ 155.194(a)(3) (ii) and (iii) have been
revised.

Clarification of Requirements

19. Two comments requested
clarification of the applicability of
§ 101.22 to tomato paste. Another
comment argued that those who use full
ingredient labeling would not need to
label separately spice as part of the
name of the product.

If flavorings or spices are added to
tomato paste in amounts that do not
change the basic flavor of the food, FDA
interprets section 403(g) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
343(g)) as requiring only that they be
declared as such in the ent
statement. See 21 CFR 101.22(a) (2) and
(3). However, if any flavoring. including
spice oils, oleoresins, or other natural
extractives, is added in amounts that
characterize the product, that flavoring
should be declared, as provided in
§ 101.22, as part of, or in close proximity
to, the name of the food. As stated in the
preamble to the proposal, FDA believes
that consumers should be alerted to the
addition of seasonings or flavorings in
quantities which significantly affect the
taste of the food. No commentor
submitted information on this issue.
Therefore, no change is made in the
final regulation as set forth below.

Dilution of Sample for Determining
Color

20. One comment suggested that for
the determination of the strength and
redness of color of the concentrate, the
sample should be diluted with water to
8.5 percent (0.1 percent) tomato
soluble solids rather than the proposed 8
to 9 percent tomato soluble solids. It
indicated that this more precise figure
would reduce the possibility of
variability in the results.

The intent behind the proposed
requirement was to provide a range for
the dilution beginning above the 8.0
percent minimum. FDA agrees that a
dilution to 0.1 percent is more
accurate than a dilution that may vary
within 1 percent. Therefore, for the
determination of strength and redness of
color, the sample should be diluted to
8.1:£0.1 percent tomato soluble solids.
FDA is revising the provision for
dilution of the concentrate in
§ 155.191(b)(1) (i), (ii), and (2) to 8.10.1
percent tomato soluble solids.

Increase in Allowance for Seeds and
Peel

21. Two comments recommended that
defect allowances for whole seeds be
increased from one to eight and that the
allowance for peel be increased from 5
millimeters (0.20 inch) to 6.4 millimeters

* (0.25 inch). These recommendations

were made simply because the proposed
allowances would not permit the
production and marketing of certain
crushed tomato concentrates, unless
labeled substandard in quality.

Crushed tomato concentrates are not
in this final regulation. Therefore, there
is no need to increase the tolerances for
seeds and peel in the final regulstion as
set forth below.

Fill of Container

22, The standards of identity for
tomato concentrates, catsup, and tomato
juice contain provisions for preservation
by refrigeration, freezing, and heat
sterilization. (See paragraph 9.) FDA has
no data, however, which demanstrate
that the general method for fill of
conlainer, as set out in § 130.12, is
applicable to frozen products, nor does
it have data with which to establish
what minimum fill of container
requirement, if any, is needed for frozen
tomato products. Therefore, exemptions
for frozén tomato products have been
established in §§ 155.191(c), 155.184(c),
and 156.145(c) as set forth below.

Catsup

Tomato Concentrate as Ingredient

23. One processor, addressing
proposed § 155.184, questioned whether
tomato concentrate, as an optional
tomato ingredient in the catsup
standard, must meet all the
requirements of both the standards of
identity and quality for tomato
concentrate, § 155.191 (a) and (b).

FDA advises that the tomato
concentrate ingredient provided for in
§ 155.194(a)(1)(i) also must comply with
the standard of quality for tomato
concentrate. Therefore, § 155.194(a)(1)(i),
as set forth below, requires that the
tomato concentrate ingredient shall be
as defined in § 155.191(a)(1) and shall
comply with § 155.191(b).

Other Tamato Ingredients

24. One processor suggested that the
list of optional tomato ingredients be
expanded to provide that any form of
fresh or physically preserved tomatoes
can be used in catsup. The commentor
reasoned that there is no basis to
exclude from the list foods like canned
or frozen tomatoes (not concentrated),
drum “pizza pulp"”, bulk storage
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concentrated chopped tomatoes, or
other wholesome forms of tomatoes
which can be preserved for use in off-
season production. The processor also
requested that the standard provide for
mature tomatoes of red or reddish
varieties (with or without skins and/or
seeds) which have been preserved by
physical means in accordance with good
manufacturing practice and which may
have been concentrated (with or without
subsequent dilution). The comment
proposed that the standard of identify
for tomato concentrates provide for the
use of any optional ingredients
permitted in catsup.

The tomato concentrates standard
permits food to be preserved by freezing
and refrigeration as well as heat
sterilization. Section 155.194(a)(1)(i)
provides for the use of tomato
concentrates in catsup, Therefore, the
use of frozen or refrigerated tomato
concentrate as well as the heat-
sterilized tomato concentrate is
permitted in catsup. FDA does not
object to the suggested provision for
other wholesome forms of tomatoes, but
believes that such ingredients need to be
defined more clearly so that all
interested persons will know what is
meant by, for example, drum “pizza
pulp”. Consequently, no additional
optional tomato ingredients are included
in § 155.194(a)(1). Interested persons
may submit a petition proposing the use
of additional forms of tomato ingredient
in catsup. However, the petition should
clearly identify the forms to be used and
demonstrate how the proposed use will
promote honesty and fair dealing in the
interest of consumers. With regard to
the comment that the standard for
tomato concentrates should allow any
optional ingredient permitted in catsup,
FDA points out that tomato concentrate
may be used in foods in which the
ingredients used in catsup would be
inappropriate. Therefore, FDA is not
providing, in the standard of identity for
tomato concentrates, for all optional
ingredients that are provided for in the
standard of identity for catsup.

Water

25. One comment suggested that the
sentence “Water may be added to
adjust the final composition™ be added
to § 155.194(a) to be consistent with
§ 155.191(a)(1) of the tomato concentrate
standard. Another comment
recommended that the sentence “The
liquid is then concentrated” be deleted
from the paragraph.

FDA agrees with both comments.
Section § 155.194(a)(1), as set forth
below, provides for the use of water to
adjust the final composition, The

proposed sentence “The liquid is then
concentrated"” is deleted.

Minimum Soluble Solids Requirement

26. Five comments concerned the 25-
percent minimum soluble solids
requirement proposed for catsup. Three
comments did not object to a minimum
requirement, but suggested that the
figure be decreased to 24 percent soluble
solids to be equivalent to the USDA
requirement of 25 percent total solids.
Two comments opposed the proposed
requirement and asserted that adoption
of the 25-percent minimum requirement
for soluble solids would eliminate the
marketing of USDA "“substandard”
grade products that are made for special
purposes, such as emergency uses and
special orders.

FDA has reconsidered the proposed
requirement. In proposing it the agency
did not focus on the fact that the term
soluble solids for catsup includes
soluble tomato solids and added
sweetener. FDA believes that a soluble
solids requirement would therefore be of
little benefit in promoting honesty and
fair dealing in the interest of consumers.
Furthermore FDA has no basis for
concluding that catsup presently
manufactured at less than 25 percent
total soluble solids and sold as a
USDA substandard grade product is not,
in fact, catsup. Therefore, FDA is not
providing for a minimum soluble solids
requirement in the standard of identity
for catsup.

Vinegar

27. Two comments favored retention
of the provision for the use of vinegar in
catsup, but opposed permitting the use
of lemon juice, concentrated lemon
juice, and organic acids. One comment
favored expanding the use of acidulants.
One comment stated that the use of
vinegar as the sole acidulant in catsup
has been effective in providing two
important contributions to the food,
namely flavor and safety. As a
preservative, vinegar's presence, in
concert with the normal acidity of
tomatoes, salt, and added sweeteners,
has provided microbiological stability
for the product in the container both
before and after opening. The comment
argued that the stability and preserving
qualities of other acidulants used in
concert with ingredients in catsup
formulations is not known, and, if
spoilage were to occur through use of
alternatives, the image of all catsup
products would be adversely affected.
Both comments asserted that the use of
acidulants other than vinegar would
change the basic characteristics of
catsup because the fermentation of
vinegar produces certain natural flavors

which appear to enhance the flavor of
catsup. One of the comments believed
that to effect a change employing the
“safe and suitable” concept, at the same
time the concept is being questioned by
the agency which employs it, would
seem precipitous at the very least.

Although FDA is not convinced that
acidulants other than vinegar could not
be used in catsup, it agrees that their
stability and preserving qualities, when
used in concert with ingredients in
catsup formulations, have not been
established. Therefore, lemon juice,
concentrated lemon juice, and organic
acids are not provided for in the
standard of identity for catsup as set
forth below. FDA's policy regarding the
use of “safe and suitable" ingredients is
discussed below.

Sweeleners

28. Two processors favored
“broadening” the use of sweeteners in
catsup, and one suggested that the
reference to the sweetener in
§ 155.194(a)(2)(ii) be made plural.
Another processor favored the proposed
provision because it would allow for the
manufacture of “honey catsup.” One
processor opposed the expansion of
sweetener usage beyond the options
available in the current standard. The
company expressed the concern that, in
the absence of a definition for nutritive
carbohydrate sweeteners, the provision
could open the door for the use of
pseudo-sweetener ingredients that could
affect the quality of catsup products. It
requested clarification whether
ingredients such as honey, low dextrose
equivalent corn syrup, maltodextrins, or
even extracts of vegetables or fruits
with a sugar fraction, can be classified
as nutritive carbohydrate sweeteners. It
was asserted that the present list of
permitted sweeteners should not be
broadened without a complete
evaluation of the quality impact of the
use of additional sweeteners. ABCO
Laboratories, Concord, CA, had also
petitioned for honey as a sweetening
ingredient of catsup, stating that honey
as a sweetener has history in antiquity
and is generally recognized as safe for
its intended use.

The May 9, 1978, proposal provided
for the use of safe and suitable nutritive
carbohydrate sweeteners. Subsequent to
the proposal, FDA, the United States
Department of Agriculture (USDA), and
the staff of the Federal Trade
Commission's Bureau of Consumer
Protection (FTC) announced their
tentative positions on a variety of food
related issues in the Federal Register of
December 21, 1979 (44 FR 75990), A
tentative revision in FDA’s current
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policy with regard to safe and suitable
ingredients in standardized foods was
considered.

Upon review and evaluation of the
comments received in response to the
December 21, 1979, tentative position,
however, FDA has determined that, at
this time, it would be in the best interest
of consumers and the regulated industry
to retain its established policy for use of
safe and suitable optional ingredients in
standardized foods. In the Federal
Register of January 21, 1983 (48 FR 2838),
FDA announced this decision.

FDA does not agree with the comment
that the proposed class of safe and
suitable nutritive carbohydrate
sweeteners, which includes honey,
should be broadened. It is not aware of
any sweetener, presently regarded as
suitable for use in catsup, which would
be excluded from such use by restricting
the class of sweeteners to safe and
suitable nutritive carbohydrate
sweeteners. Furthermore, it was not
FDA's intention, as one commentor
inferred, to limit the sweetener to any
one nutritive carbohydrate sweetener.
Accordingly, §155.194(a)(2) has been
revised to identify that any one or
combination of two or more of the safe
and suitable ients, which includes
nutritive carbohydrate sweeteners, may
be used.

A nutritive carbohydrate sweetener
that affects the basic characteristic of
the food, whether by degrading its taste,
smell, appearance, or nutritional
characteristic, would not be an
appropriate ingredient. Maltodextrins
and low dextrose equivalent corn syrup
are not generally considered sufficiently
sweet to be considered suitable as
nutritive carbohydrate sweeteners and
therefore are not permitted in catsup.
Extracts of vegetables or fruits with an
enriched sugar fraction have not been
demonstrated to be suitable for use in
catsup.

Filtrate vs. Sérum

29. One comment recommended that
the words “of the filtrate" used in the
definition of “Soluble solids" in the
proposed § 155.194(a)(3) be replaced by
the words “of the clear serum" to clarify
that the portion of the product to be
examined by refractometers may be
obtained by methods other than filtering
(e.g., centrifugation).

The proposed minimum total soluble
solids requirement is not provided for in
the final regulation as set forth below.
Therefore, there is no need for the
proposed definition.

Labeling—Honey

30. One comment wanted affirmation
that catsup made with honey as the only

sweelening ingredient could be labeled
“honey catsup” or “catsup."”

No data were submitted to
demonstrate that honey, when used as a
sweetener in catsup, imparts a taste,
flavor, or other characteristic to the
finished food in addition to sweetness.
Therefore, the name of the food which
contains honey as a sweetener and
complies with the requirements of
§ 155.194 is “catsup.” In any event,
“honey catsup"” is not an appropriate
name for a product in which the
principal characterizing ingredient is
tomatoes.

Optional Ingredients

31. One processor recommended that
a phrase such as “sugar and/or high
quality corn derived syrups” be used on
the label in lieu of declaring sugars by
their common or usual names in order of
predominance. It stated that requiring
the declaration of the name of each
sugar creates problems in regard to label
costs and inventory control of labels,
without providing any benefit to
consumers. Another processor indicated
that the requirement that each optional
ingredient used be declared on the label
by its common or usual name should not
apply to catsup. The company stated
that two sets of labels will have to be
maintained: one set that declares
“"tomatoes” for catsup produced during
the season and another set that declares
“tomato concentrate” for catsup
produced during the off-season from
tomato concentrate, It asserted that a
label declaration of “red ripe tomatoes"
should more than suffice in both cases.

FDA recognizes that the requirement
to declare ingredients on the label of
foods by their common or usual name
sometimes creates problems for
processors, Testimony from consumers
on the labeling of ingredients used in
foods was presented at the public
hearings referred to in the discussion of
sweeteners which appears earlier in this
preamble. The desire most frequently
expressed by consumers was for
complete ingredient declaration on the
labels of all foods. FDA's policy, as set
forth in § 101.6 (21 CFR 101.6), is to
amend the definitions and standards of
identity for foods, in accordance with~
section 401 of the act (21 U.S.C. 341), to
require label declaration of all optional
ingredients (with the exception, in the
case of catsup, of optional spices and
flavorings which may continue to be
designated as such without specific
ingredient declaration). Therefore, no
change is made in the final regulation as
set forth below.

Determination of Consistency

32. One comment recommended that
the sentence in proposed § 155.194(b)(1),
“Always remix sample before
transferring to instrument”’ be deleted
from the proposed procedure for
determining consistency. It stated that,
unlike tomato concentrate, catsup is not
diluted prior to testing and that it is
imperative that the sample be
transferred to the instrument with a
minimum of agitation, because remixing
disrupts the pectin gel and gives a false
reading.

FDA agrees with the recommended
change. Further, FDA concludes that, for
the reason given above, the instructions
to mix without incorporating air
bubbles, which appear earlier in
§ 155.194(b)(1). also should be deleted
from the proposed procedures for
determining consistency. Therefore, the
proposed mixing instructions do not
appear in the procedure for determining
consistency in § 155.194(b)(1) of the final
regulation set forth below.

Ninety Percent Fill of Container
Exemption

33. A trade association requested that
single-service containers of catsup with
a declared net weight or net volume of 2
ounces or less be exempted from the
proposed 90-percent fill of container
requirement. It stated that single-service
portions of catsup are generally
packaged in sealed pouches made of
flexible films or laminates. The physical
nature of these containers makes a
determination of their volume or
capacity difficult, if not impossible. The
association also stated that, while
standards of fill are generally thought to
be for the protection of consumers, a 90-
percent fill of container requirement for
single-service portions of catsup would
be a real disadvantage to consumers. A
single-service container of catsup filled
to 90 percent capacity (even in a rigid
cup) would likely spill or squirt as the
consumer attempted to open the
container. To open a flexible film
container without spilling or squirting its
contents, the container must be filled in
such a way that, when held upright,
there is air in the space where the
consumer will tear open the container.
The association stated that the basis for
the 2 ounces or less exemption to the 90-
percent fill of container requirement is
that catsup is currently packaged in
single-service containers with a
declared net volume of % ounce, %
ounce, and 1 ounce, and that a 2-ounce
container is under consideration.

The agency agrees, and § 155,194(c)(1)
below exempts from the 80-percent fill
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of container declaration, catsup
packaged in individual serving size
packages containing 56.7 grams (2
ounces) or less.

Tomato jJuice

Blending of Tomato Juice and Tomato
Juice From Concentrate

34. Two comments, addressing
proposed § 156.145, requested that FDA
provide for the blending of tomato juice
with tomato juice from concentrate so
that a more uniform and better quality
product can be produced. One of the
comments said FDA should establish by
regulation a realistic proportion of
tomato juice from concentrate that may
be blended with tomato juice (directly
expressed tomato juice). The comments
maintained that the name of the blend
should be “tomato juice.”

FDA agrees that blending of tomato
juice and tomato juice from concentrate
should be provided for, and
§ 156.145(a)(1) below so provides. FDA
does not agree that the name “tomato
juice" is appropriate for mixtures of
tomato juice and tomato juice from
concentrate because the unqualified
name "tomato juice” does not
adequately inform consumers that the
food is, in fact, concentrated tomato
juice that has been reconstituted with
water. Consequently, FDA concludes
that there is no need to establish
proportions for the blending of tomato
juice and tomato juice from concentrate,
Therefore, § 156.145{a)(2){i)(5) requires
the name “tomato juice from
concenirate” for those finished juices
prepared from tomato juice and tomato
juice from concentrate.

Minimum Saoluble Solids for Tomato
Juice From Concentrate

35. Two comments recommended
retaining the proposed 5.5 percent
soluble solids requirement. Three
comments recommended that the
minimum soluble solids be established
at 4.5 percent. One comment suggested a
minimum soluble solids of 4.7 percent.
One comment representing 30 fruit and
vegetable canning companies in
California stated that the State of
California produces 68 percent of all the
tomato juice canned in the United
States. The comment submitted data for
the soluble tomato solids for tomato
juice produced in California for the
years 1971 through 1977. The yearly
average varied between 5.5 percent and
6.0 pereent; however, in 1875, 57 percent
of the tomates had a soluble tomato
solids below 5.5 percent. Another
comment from a producer of tomato
juice stated that “Our considerable
experience in the tomato juice business

confirms the Commissioner’s opinion
that very few domestically grown
tomatoes would yield a juice with less
than 5.5 percent soluble solids." The
comment enclosed results of recent
testing that they had done on the soluble
solids of 12 samples representing 9
brands of tomato juice that they
understood to be processed from locally
grown tomatoes, The percent soluble
solids of the samples purchased in New
York State (5) ranged from 4,80 to 7.52
with an average of 8.00. The percent
soluble solids of the samples picked up
in California (7) ranged from 5.85 to 7.52
with an average of 6,49. Another
comment pointed out that tomato juice
produced in the Midwest has had a
lower soluble solids, slightly higher
acidity, and somewhat different flavor
than tomato juice produced in
California, This comment stated that
3,400 analyses of tomato juice produced
over the last 3 years have shown that
the larger portion of their product was
below 5.5 percent soluble solids. It was
their opinion that a 5.5 percent soluble
solids requirement would cause severe
cost penalties to producers of tomato
juice from concentrate in the Midwest.
In addition, the comment stated that
there could also be serious quality
problems because of the unacceptably
high acidity. Another comment stated
that since 1970 the average soluble
solids of tomatoes processed in the
Northeast has been 4.7 percent. This
comment asserted that a requirement of
a 5.5 percent soluble solids minimum
would severely limit their ability to
compete in the marketplace and this, in
turn, would have an adverse effect on
the consumer, One comment stated that
a 1979 revision in the State of California
grade standard that penalizes growers
for soft fruit has accelerated the
development of a firm-fruited varieties
that have a lower soluble solids content.
The comment stated that during 1982,
analyses by the California Department
of Food and Agriculture, which grades
all California tomatoes for canning use,
show a weighted average tomato soluble
solids of 5.0 percent. The comment
suggested that the minimum soluble
solids for tomato juice from concentrate
should be between 4.5 and 5.0 percent.
FDA recognizes that there is a
variation in percentage tomato soluble
solids in tomatoes from year to year and
in different areas of the country.
However, regardless of where FDA sets
the minimum tomato soluble solids for
tomato juice from concentrate, a given
quantity of juice from tomatoes having
high soluble solids will result in more
units of “juice from concentrate” than
an equal quantity of juice from tomatoes

having lower soluble solids. FDA,
recognizes that setting a minimum
tomato soluble solids requirement at 5.0
percent will place some packers at an
economic advantage. But, this
advantage will exist regardless of where
the figure is set. Obviously, producers of
tomatoes with higher soluble solids will
meet any soluble solids requirement by
using fewer tomaltoes than producers of
tomatoes with lower soluble solids. FDA
has issued numerous temporary permits
to market test tomato juice from
concentrate at 5.5 percent soluble solids.
However, based on available
information, FDA is persuaded that 5.0
percent is a reasonable minimum
requirement for tomato juice from
concentrate. Consequently, FDA is
establishing 5.0 percent as the minimum
soluble solids requirement for tomato
juice from concentrate in the final
regulation set forth below.

Minimum Soluble Solids for
Concentrated Tomato Juice

38. Two comments focused on the
proposed 20 percent minimum soluble
solids requirement for concentrated
tomato juice. One suggested that the
requirement be lowered to 18 percent to
allow processors flexibility. The other
comment suggested that the proposed
requirement be deleted entirely because
it is not easily translated into
uncomplicated label directions for
dilution to the Codex 4.5 percent soluble
solids for reconstituted tomato juice or
to the proposed minimum 5.5 percent.

The 20-percent figure for minimum
soluble solids was not proposed as &
new requirement to coincide exactly
with either the 4.5 or 5.5 percent figures,
but rather as a helpful indicator that
would reflect industry practice, To avoid
confusion and misunderstanding, the
agency has revised § 155.191(a)(3){i)(d)
to provide that "concentrated tomato
juice” should be of such concentration
that upon diluting the food according to
label directions it will not contain less
than 5.0 percent by weight tomato
soluble solids. No minimum percent
soluble solids for concentrated tomato
juice is now specified.

Addition of Concentrate To Adjust
Minimum Soluble Solids

37. One comment favored a minimum
soluble solids level for “fruit juices" at
the same level as that for “juice from
concentrate”. It suggested that, in view
of today’s high technology, there can be
no justification for establishing different

. *Brix [soluble solids) levels for the two

products or for establishing 8 minimum
level for one product and not for the
other. It recognized that when a -
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minimum “Brix level was established
there would be some single strength
juice which would fall below that
minimum. It suggested that, in order not
to discriminate against a processor who
cannot divert low *Brix juice to some
other use, FDA should permit
adjustment of "Brix by the addition of a
limited amount of concentrate, without
requiring a change in the product name
1o “juice from concentrate" or some
other label declaration. In the minds of
many consumers, the comment
continued, the name "from concentrate”
connotes-an inferior product. The
comment noted, however, the addition
of minimal amounts of concentrate
simply insures that the consumer
receives a high quality, uniform product,
The comment also stated there is no
reason to discriminate against a product
that has been adjusted with minimal
amounts of concentrate because the
addition of concentrate will in no way
adversely affect the flavor or quality of
the juice.

As stated in the responses to the
previous comments, FDA did not
propose and is not establishing a
minimum soluble solids requirement for
tomato juice. FDA agrees that it may be
in the interest of consumers to permit
the addition of some quantity of
concentrated juice in an amount
reasonably necessary lo adjust the
soluble solids content of “tomato juice.”
However, since public comment has not
been received on this issue, it is
inappropriate at this stage of the
rulemaking proceeding to provide for the
addition of tomato concentrate to adjust
the soluble solids of tomato juice
without labeling the food “tomato juice
from concentrate,” Interested persons
are invited to submit a petition,
including support by adequate data,
which demonstrates the need for such a
provision in the standards. The petition
should also demonstrate what limitation
should be placed on the quantity of
concentrated tomato juice which may be
added to adjust the soluble solids of
tomato juice and what type of labeling
would be appropriate to inform the
consumer of such addition.

Declaration of Water

38. Two comments requested that the
declaration of water not be required
when it is used to reconstitute
concentrated tomato juice to single-
strength juice. One comment maintained
that the declaration of water and
concentrated tomato juice is superfluous
because it is of the opinion that
consumers recognize that “juice from
concentrate” is made by the addition of
water and/or concentrated juice. The
comment also stated that water and

concentrated tomato juice should not be
required in the ingredient listing because
they are mandatory ingredients. The
second comment stated that the
separate listing of "water” should be
reserved for diluted juice beverages.
Juice from concentrate is prepared
from water and concentrated juice.
Concentrated tomato juice can be
diluted either by the addition of water or
tomato juice. As discussed previously in
regard to the use of sweeteners and
optional ingredients in catsup, many
consumers want full ingredient labeling.
Therefore, FDA is providing, in
§ 156.145(a)(1) below, for water and
tomato juice as optional ingredients and
requiring in § 156.145(a)(2)(ii) that each
of the optional ingredients used shall be
declared in the ingredient statement
according to Part 101,

Quality Defects

39. Two comments stated that the
language proposed in § 156.145(b){1){ii)

~ does not reflect current industry

practice. One of the comments suggested
that the paragraph be replaced by the
following: “There are not more than two
of the following defects present for peel
and blemishes, either singly or in
combination, and no more than 3 defects
for seeds or pieces of seeds 3.2
millimeters (0.125 inch) or more in length
per 500 milliliters (18,9 fluid ounces) of
juice.”

FDA has reevaluated the quality
requirements for tomato juice and
agrees with this comment. FDA
concludes that it is reasonable to require
that there be not more than two defects
for peel and blemishes, either singly or
in combination, in addition to three
defects for seeds or pieces of seeds 3.2
millimeters (0.125 inch) or more in length
per 500 milliliters (16.9 fluid ounces) and
has amended § 156.145(b)(1)(ii)
accordingly.

Sample Size ,

40. One comment suggested that the
500-milliliter sample proposed for use in
determining the number and size of
defects in tomato juice be divided into
two 250-milliliter aliquots. The
suggestion was made in the interest of
accuracy.

FDA agrees. An aliquot of 250
milliliters in each of two grading trays
would provide for greater accuracy in
the examination for quality defects
rather than having all of the sample in a
single grading tray. The proposed
procedure is also being revised to delete
the statement that the trays should be
slightly inclined. The method in
§ 156.145(b)(2)(ii) below reflects these
changes.

Defect Levels

41. One processor recommended that
more allowance be made for mold in the
defect action levels for homogenized
tomato juice. The comment indicated
that in the process of reducing the
particulate matter to a uniform size in
tomato juice the mold filaments are also
pulverized, thereby seemingly increasing
their number. In light of this occurrence,

- it recommended a 21 percent mold count

before homogenization and 42 percent
after homogenization.

Defect action levels (DAL's) are not a
part of food standards, but are provided
for in § 110.99 (21 CFR 110.99). DAL's for
mold or other natural or unavoidable
defects in food for human use which
present no health hazard are listed in an
FDA publication entitled “The Food
Defect Action Levels”, which is
available from FDA, Industry Programs
Branch, Bureau of Foods (HFF-326), 200
C SL. SW., Washington, DC 20204. FDA
has established a microscopic mold
count average of 21 percent as the defect
action level for tomato juice. It
recognizes that tomato juice passed -
through particle size reducing
equipment, including homogenizers, has
a higher microscopic mold count.
Although FDA is not listing
homogenized tomato juice separately
from other types of tomato juice, in
deciding whether a product meets an
applicable DAL, FDA makes
allowances, based upon a particular
plant's processes, for tomato products
that are homogenized.

Tomato Juice as an Ingredient of
Tomato Juice From Concentrate

42. FDA believes that it is in the
public interest to provide for the
optional use of water and/or tomato
juice in the preparation of tomato juice
from concentrate. A provision for the
use of tomato juice, in addition to water,
for reconstituting concentrated tomato
juice was inadvertently omitted from the
proposal. The agency believes that to
invite comment on this revision is
impractical and contrary to the public
interest and sees no prejudice resulting
to interested persons. Therefore,

§ 156.145(a)(1)(i) is amended
accordingly.
Definitions .

43. Definitions applicable to tomato
juice were inadvertently cross-
referenced to § 1556.3, the definitions for
the canned vegetable standards. This
has been corrected in the final
regulation below by establishing, and
appropriately referencing in § 156.145, a
new § 156.3 in Part 156—Vegetable
Juices, containing the procedures for
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determining strength and redness of
color, tomato soluble solids, salt,
compliance of a lot, and sampling and
acceptance that were proposed for
canned vegetables (43 FR 19884; May 9,
1978).

Effective Date

44. Two commentls requested that the
proposed effective date be July 1, 1981,
to provide processors with adequate
time for any changes which may be
required by a final regulation.

FDA is changing the effective date of
the final regulation to the new uniform
effective date of July 1, 1985,

Certain editorial changes, including
insertion of a provision that the name
“tomato concentrate” may be used in
lieu of the name “tomato puree”,
“tomato pulp”, or “tomato paste" in the
ingredient statement for catsup, are
made in the final regulation set forth
below for the purpose of clarification.
The proposed standard of quality for
tomato concentrate incorrectly
considered “pieces of seed” (seed
particles) a defect when 3.2 millimeters
(0.125 inch) or greater in length and
provided that not more than four
blemishes in the combined total of 36
defects allowed for pieces of peel,
pieces of seeds (seed particles), and
blemishes may exceed 1.6 millimeters
(0.063 inch) in length. Based on USDA
administrative guidelines for grading
canned tomato paste and tomato puree,
§ 155.191(b)(1)(iii) (b) and () as set forth
below considers “pieces of seed (seed
particles)" a defect when 1 millimeter
(0.039 inch) or greater in length, and
considers blemishes, dark brown or
black particles (specks), a defect when
not more than four exceed 1.6
millimeters (0.0625 inch) in length of
which not more than one exceeds 3.2
millimeters (0.125 inch) and none exceed
6.4 millimeters (0.25 inch).

In consideration of the comments
received and other relevant information,
FDA concludes that it will promote
honesty and fair dealing in the interest
of consumers and that it will facilitate
international trade to amend the
definition section for canned vegetables,
to establish a definition section for
vegetable juices and to amend the
standards of identity, and to establish
standards of quality and fill of container
for tomato concenirates, catsup, and
tomato juice as set forth below.

List of Subjects
21 CFR Part 155

Canned vegetables; Food standards;
Incorporation by reference; Vegetables.

21 CFR Part 156

Food standards; Incorporation by
reference; Vegetable juices.

Therefore, under the Federal Food,
Drug. and Cosmetic Act [secs. 401,
701(e), 52 Stal. 1046 as amended, 70 Stat.
919 as amended (21 U.S.C. 341, 371(e)))
and under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.10), Parts 155 and 156 are
amended as follows:

PART 155—~CANNED VEGETABLES

1. In Part 155:
a. By adding new paragraphs (d), (e),
and (f) to § 155.3 to read as follows:

§ 155.3 Definitions.

(d) “Strength and redness of color"
means at least as much red as is
obtained by comparison of the prepared
product, with the blended color
produced by spinning a combination of
the following concentric Munsell color
discs of equal diameter, or the color
equivalent of such discs:

Disc 1—Red (5R 2.6/13) (glossy finish)
Disc 2—Yellow (2.5 YR 5/12) (glossy
finish)
Disc 3—Black (N1) (glossy finish)
Disc 4—GCrey (N4) (mat finish)
Such comparison is to be made in full
diffused daylight or under a diffused
light source of approximately 2691 lux
(250 footcandles) and having a spectral
quality approximating that of daylight
under a moderately overcast sky, with a
correlated color temperature of 7,500
degrees Kelvin =+ 200 degrees. With the
light source directly over the disc and
product, observation is made at an angle
of 45 degrees from a distance of about 24
inches from the product. Electronic color
meters may be used as an alternate
means of determining the color of
tomato concentrates. Such meters shall
be calibrated to indicate that the color
of the product is as red or more red than
that produced by spinning the Munsell
color discs in the combination as set out
above.

{e) “Tomato soluble solids" means the
sucrose value as determined by the
method prescribed in the “Official
Methods of Analysis of the Association
of Official Analytical Chemists,” 13th
Ed., 1980, sections 32.014 to 32.016 and
52,012, under the headings “Soluble
Solids in Tomato Products Official Final
Action” and “Refractive Indices (n) of
Sucrose Solutions at 20°," which is
incorporated by reference. Copies are
available from the Association of
Official Anglytical Chemists, P.O. Box
540, Benjamin Franklin Station,
Washington, DC 20044, or are available

for inspection at the Office of the
Federal Register, 1100 L St. NW.,
Washington, DC 20408, If no salt has
been added, the sucrose value obtained
from the referenced tables shall be
considered the percent of tomato soluble
solids. If salt has been added either
intentionally or through the application
of the acidified break, determine the
percent of such added sodium chloride
as specified in paragraph (f) of this
section. Subtract the percentage so
found from the percentage of total
soluble solids found (sucrose value from
the refractive index tables) and multiply
the difference by 1.016. The resultant
value is considered the percent of
“tomato soluble solids."”

(f) "Salt” means sodium chloride,
determined as chloride and calculated
as percent sodium chloride, by the
method prescribed in “Official Methods
of Analysis of the Association of
Official Analytical Chemists," 13th Ed.,
1980, sections 32.025 to 32.030, under the
heading “Method III (Potentiometric
Method),” which is incorporated by
reference.

b. By revising § 155.191 to read as
follows:

§ 155,191 Tomato concentrates.

(a) Identity—{(1) Definition. Tomato
concentrates are the class of foods each
of which is prepared by concentrating
one or any combination of two or more
of the following optional tomato
ingredients:

(i) The liquid obtained from mature
tomatoes of the red or reddish varieties
(Lycopersicum esculentum P, Mill),

(i) The liquid obtained from the
residue from preparing such tomatoes
for canning, consisting of peelings and
cores with or without such tomatoes or
pieces thereof.

(iii) The liquid obtained from the
residue from partial extraction of juice
from such tomatoes.

Such liquid is obtained by so straining
the tomatoes, with or without heating,
as to exclude skins (peel), seeds, and
other coarse or hard substances in
accordance with good manufacturing
practice. Prior to straining, food-grade
hydrochloric acid may be added to the
tomato material in an amount to obtain
a pH no lower than 2.0. Such acid is then
neutralized with food-grade sodium
hydroxide so that the treated tomato
material is restored to a pH of 4.2 & 0.2.
Water may be added to adjust the final
composition. The food contains not less
than 8.0 percent tomato soluble solids &s
defined in § 155.3(e). The food is
preserved by heat sterilization
(canning), refrigeration, or freezing.
When sealed in a container to be held at
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ambient temperatures, it is s0 processed
by heat, before or after sealing, as to
prevent spoilage.

(2) Optional ingredients. One or any
combination of two or more of the
following safe and suitable ingredients
may be used in the foods:

(i) In all tomato concentrates:

(@) Salt (sodium chloride formed
during acid neutralization shall be
considered added salt).

(&) Lemon juice, concentrated lemon
juice, or organic acids.

{¢) Sodium bicarbonate.

(d) Water, as provided for in
paragraph (a)(1) of this section,

{ii) In tomato paste:

{(a) Spices.

(b} Flavoring.

(3) Labeling. (i) The name of the food

8 .

{a) "Tomato puree" or “tomato pulp”
if the food contains not less than 8.0
percent but less than 24.0 percent
tomato soluble solids,

(b) “Tomato paste” if the food
contains not less than 24.0 percent
tomato soluble solids.

{¢) The name "tomato concentrate”
may be used in lieu of the names
“tomato puree,”" “tomato pulp,” or
“tomato paste” whenever the
concentrate complies with the
requirements of such foods and the
statement "for remanufact
purposes only" is declared on No. 10
containers (3.1 kilograms or 109
avoirdupois ounces total water
capacity) or containers that are smaller
in size,

(d) “Concentrated tomato juice" if the
food is prepared from the optional
tomato ingredient described in
paragraph (a)(1)(i) of this section and Is
of such concentration that upon diluting
the food according to label directions as
set forth in paragraph (a)(3)(iii) of this
section, the diluted article will contain
not less than 5.0 percent by weight
tomato soluble solids.

(ii) The following shall be included as
part of the name or in close proximity to
the name of the food:

(@) The statement “Made from" or
"Made in part from," as the case may
be, “residual tomato material from
canning" if the optional tomato
ingredient specified in paragraph
(a)(1)(ii) of this section is present.

(6) The statement “Made from" or
“Made in part from,” as the case may
be, “residual tomato material from
partial extraction of juice” if the
optional tomato ingredient specified in
paragraph (a)(1)(iii) of this section is
present.

(¢) A declaration of any flavoring, as
provided in paragraph (a)(2)(ii) of this
section that characterizes the product as

specified in § 101.22 of this chapter and
a declaration of any spice that
characterizes the product, e.g.,
“Seasoned with o the blank to
be filled in with the words "added
spice” or, in lieu of the word “spice,” the
common name of the spice.

(iil} The label of concentrated tomato
juice shall bear adequate directions far
dilution to result in a diluted article
containing not less than 5.0 percent by
weight tomato soluble solids.

(iv) Each of the optional ingredients
used shall be declared on the label as
required by the applicable sections of
Part 101 of this chapter.

(v) Determine percent tomato soluble
solids as specified in § 155.3(e).
Determine compliance as specified in
§ 155.3(b). A lot shall be deemed to be in
compliance for tomato soluble solids as
follows:

(@) The sample average meets or
exceeds the required minimum.

{b) The number of sample units that
are more than 1 percent tomato soluble
solids below the minimum required does
not exceed the acceptance number in
the sampling plans set forth in
§ 155.3(c)(2).

(b) Quelity. (1) The standard of
quality for tomato concentrate (except
for concentrated tomato juice, which
when diluted to 5.0 percent tomato
soluble solids shall conform to the
standard of quality for tomato juice set
forth in § 156.145 of this chapter) is as
follows:

(i) The strength and redness of color
of the food, when diluted with water (if
necessary) to 8.1+0.1 percent tomato
soluble solids is not less than the
composite color produced by spinning
the Munsell color discs in the following
combination:

53 percent of the area of Disc 1;
28 percent of the area of Disc 2; and
19 percent of the area of either Disc 3 or

Disc 4; or
9% percent of the area of Disc 3 and 9%

percent of the area of Disc 4,

whichever most nearly matches the

appearance of the sample.

(ii) Not more than one whole seed per
800 grams (21 ounces).

_ [iii) Not more than 36 of the following
defects, either singly or in combination,
per 100 grams (3.5 ounces) of the product
when diluted with water to 8.1+0.1
percent tomato soluble solids:

(@) Pieces of peel 5 millimeters (0,20
inch) or greater in length (without
unrolling).

(b) Pieces of seed (seed particles) 1
millimeter (0.039 inch) or greater in
length.

(¢) Blemishes, such as dark brown or
black particles (specks)—not more than

four exceed 1.6 millimeters (0.0625 inch)
in length of which not more than one
exceeds 3.2 millimeters (0.125 inch) and
none exceed 6.4 millimeters (0.25 inch).

(2) Methodology. Dilute with water, if
necessary, 1o 8.1:0.1 percent tomato
soluble solids. j

(i) Determine strength and redness of
color as prescribed in § 155.3(d).

(ii) Whole seeds—Weigh out 600
grams (21 ounces) of the well-mixed,
diluted concentrate; place a U.S, No. 12
screen (1.68 millimeters (0.088 inch)
openings) over the sink drain; transfer
the product sample onto the screen;
rinse container thoroughly with water
and pour through screen; flush sample
through screen by using an adequate
spray of water; check screen for whole
seeds; apply the appropriate allowance.

(iii) Peel, pieces of seed, and
blemishes—Spread the prepared
concentrate evenly on a large white tray
and remove the individual defects,.
identify, classify, and measure.

(3) Sampling and acceptance.
Determine compliance as specified in
§ 155.3(b).

(4] If the quality of the tomato
concentrate falls below the standard
prescribed in paragraph (b) (1) and [3) of
this section, the label shall bear the
general statement of substandard
quality specified in § 130.14(a) of this
chapter, in the manner and form therein
specified, but in lieu of such general
statement of substandard quality when
the quality of the tomato concentrate
falls below the standard in one or more
respects, the label may bear the
alternative statement, “Below Standard
in Quality ," the blank to be
filled in with the words specified after
the corresponding paragraph(s) under
paragraph (b)(1) of this section which
such tomato concentrate fails to meet,
as follows:

(i) “Poor color,”

(ii) “Excessive seeds.”

(iii)(a) “Excessive pieces of peel."

(b) “Excessive pieces of seed.”

(¢) "Excessive blemishes."

(c) Fill of container. (1) The standard
of fill of container for tomato
concentrate, as determined by the
general method for fill of container
prescribed in § 130.12(b) of this chapter,
is not less than 90 percent of the total
capacity, except when the food is

zen.

(2) Determine compliance as specified
in §155.3(b).

(3) If the tomato concentrate falls
below the standard of fill prescribed in
paragraph (c) (1) and (2) of this section,
the label shall bear the general
statement of substandard fill specified
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in §130.14(b) of this chapter, in the
manner and form therein prescribed.

§155.192 [Removed]

¢, By removing §155.192 Tomato
puree.

d. By revising §165.194 to read as
follows:

§155.194 Catsup.

(a) Identity—{(1) Definition. Catsup,
ketchup, or catchup is the food prepared
from one or any combination of two or
more of the following optional tomato
ingredients:

(i) Tomato concentrate as defined in
§155.191(a)(1) and in compliance with
§155.191(h).

{ii) The liquid derived from mature
tomatoes of the red or reddish varieties
Lycopersicum esculentum P. Mill,

(iii) The liquid obtained from the
residue from preparing such tomatoes
for canning, consisting of peelings and
cores with or without such tomatoes or
pieces thereof.

(iv) The liquid obtained from the
residue from partial extraction of juice
from such lomatoes.

Such liquid is strained so as to exclude
skins, seeds, and other coarse or hard
substances in accordance with good
manufacturing practice. Prior to
straining, food-grade hydrochloric acid
may be added to the tomato material in
an amount to obtain a pH no lower than
2.0. Such acid is then neutralized with
food-grade sodium hydroxide so that the
treated tomato malerial is restored to a
pH of 4.2 & 0.2. The final composition of
the food may be adjusted by
concentration and/or by the addition of
water. The food ingredients may contain
salt (sodium chloride formed during acid
neutralization shall be considered added
sall) and is seasoned with ingredients as
specified in paragraph {a)(2) of this
section. The food is preserved by heat
sterilization (canning), refrigeration, or
freezing. When sealed in a container to
be held at ambient temperatures, it is so
processed by heal, before or after
sealing, as to prevent spoilage.

(2) Ingredients. One or any
combination of two.or more of the
following safe and suitable ingredients
in each of the following categories is
added to the tomato ingredients
specified in paragraph (a)(1) of this
section:

(i) Vinegars.

(ii) Nutritive carbohydrate
sweeteners. Such sweeteners if defined
in Part 168 of this chapter shall be as
defined therein.

(iii) Spices, flavoring, onions, or garlic.

(3) Labeling. (i) The name of the food
is "Catsup," “Ketchup," or "Catchup.”

(i) The following shall be included as
part of the name or in close proximity to
the name of the food:

(@) The statement “Made from" or
“Made in part from," as the case may
be, “residual tomato material from
canning” if the optional tomato
ingredient specified in paragraph
(a)(1)(iii) of this section or tomato
concentrate containing the ingredient
specified in §155.191(a)(1)(i? is present.

(b) The statement “Made from" or
“Made in part from," as the case may
be, “residual tomato material from
partial extraction of juice” if the
optional tomato ingredient specified in
paragraph (a)(1)(iv) of this section or
tomato concentrate containing the
ingredient specified in §155.191(a)(1)(iii)
is present.

(iii) Each of the optional ingredients
used shall be declared on the label as
required by the applicable sections of
Part 101 of this chapter except that the
name “tomato concentrate” may be used
in lieu of the names *'tomato puree,"”
“tomato pulp,” or “tomato paste” and
when tomato concentrates are used, the
labeling requirements of
§155,191(a)(3)(ii) (@) and (&) do not

apply. _

(b) Quality. (1) The standard of
quality for catsup is as follows: The
consistency of the finished food is such
that its flow is not more than 14
centimeters in 30 seconds at 20° C when
tested in a Bostwick Consistometer in
the following manner: Check
temperature of mixture and adjust to 20
+1° C. The trough must also be ata
temperature close to 20° C. Adjust end-
to-end level of Bostwick Consistometer
by means of the spirit level placed in
trough of instrument, Side-to-side level
may be adjusted by means of the built-in
spirit level. Transfer sample to the dry
sample chamber of the Bostwick
Consistometer. Fill the chamber slightly
more than level full, avoiding air
bubbles as far as possible. Pass a
straight edge across top of chamber
starting from the gate end to remove
excess product. Release gate of
instrument by gradual pressure on lever,
holding the instrument down at the
same time to prevent its movement as

* the gate is releaged. Immediately start

the stop watch or interval timer, and
after 30 seconds read the maximum
distance of flow to the nearest 0.1
centimeter. Clean and dry the
instrument and repeat the reading on
another portion of sample. Do not wash
instrument with hot water if it is to be
used immediately for the next
determination, as this may result in an
increase in temperature of the sample.
For highest accuracy, the instrument
should be maintained at a temperature

of 20 + 1° C. If readings vary more than
0.2 centimeter, repeat a third time or
until satisfactory agreement is obtained.
Report the average of two or more
readings, excluding any that appear to
be abnormal.

(2) Determine compliance as specified
in §155.3(b).

(3) If the quality of catsup falls below
the standard prescribed in (b) (1) and (2)
of this section, the label shall bear the
general statement of substandard
quality specified in §130.14(a) of this
chapter, in the manner and form therein
specified, but in lieu of such general
statement of substandard quality when
the quality of the catsup falls below the
standard, the label may bear the
alternative statement, “Below Standard
in Quality—Low Consistency.”

(¢) Fill of container. (1) The standard
of fill of container for catsup, as
determined by the general method for
fill of container prescribed in §130.12(b)
of this chapter, is not less than 80
percent of the total capacity except:

(i) When the food is frozen, or

(ii) When the food is packaged in
individual serving-size packages
containing 56.7 grams (2 ounces) or less.

(2) Determine compliance as specified
in §155.3(b).

(3) If the catsup falls below the
standard of fill prescribed in paragraph
(¢) (1) and (2) of this section, the label
shall bear the general statement of
substandard fill as specified in
§130.14(b) of this chapter, in the manner
and form therein specified.

PART 156—VEGETABLE JUICES

2. In Part 156:
a. By adding Subpart A, consisting of
new §156,3, to read as follows:

Subpart A—General Provisions

§156.3 Definitions.

For the purpose of this part:

(a) “Strength and redness of color”
means at least as much red as obtained
by comparison of the prepared product,
with the blended color produced by
spinning a combination of the following
concentric Munsell color discs of equal
diameter, or the color equivalent of such
discs:

Disc 1—Red (5R 2.6/13) (glossy finish)
Disc 2—Yellow (2.5 YR 5/12) (glossy

* finish)

Disc 3—Black (N1) (glossy finish)

Disc 4—Grey (N4) (mat finish)

Such comparison is to be made in full
diffused daylight or under a diffused
light source of approximately 2691 lux
{250 footcandles) and having a spectral
quality approximating that of daylight
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under 8 moderately overcast sky, with a
correlated color temperature of 7,500
degrees Kelvin 200 degrees. With the
light source directly over the disc and
product, observation is made at an angle
of 45 degrees from a distance of about 24
inches from the product. Electronic color
meters may be used as an alternate
means of determining the color of
tomato juice, Such meters shall be
calibrated to indicate that the color of
the product is as red or more red than
that produced by spinning the Munsell
color discs in the combination as set out
above.

(b) “Tomato soluble solids” means the
sucrose value as determined by the
method prescribed in "Official Methods
of Analysis of the Association of
Official Analytical Chemists," 13th Ed.,
1980, sections 32.014 to 32.016 and
52.012, under the headings “Soluble
Solids in Tomato Products Official Final
Action” and “Refractive Indices (n) of
Sucrose Solutions at 20°," which is
incorporated by reference. Copies are
available from the Association of
Official Analytical Chemists, P.O. Box
540, Benjamin Franklin Station,
Washington, DC 20044, or available for
inspection at the Office of the Federal
Register, 1100 L St. NW., Washington,
DC 20408. If no salt has been added. the
sucrose value obtained from the
referenced tables shall be considered
the percent of tomato soluble solids. If
salt has been added, either intentionally
or through the application of the
acidified break, determine the percent of
such added sodium chloride as specified
in paragraph (c] of this section. Subtract
the percentage so found from the
percentage of tomato soluble solids
found (sucrose value from the refractive
index tables) and multiply the difference
by 1.016. The resultant value is
considered the percent of "tomato
soluble solids.”

(c) “Salt" means sodium chloride,
determined as chloride and calculated
as percent sodium chloride, by the
method prescribed in “Official Methods
of Analysis of the Association of
Official Analytical Chemists," 13th Ed.,
1980, sections 32.025 to 32.030, under the
headix “Method III (Potentiometric
Method)," which is incorporated by
reference.

(d) *Compliance" means the
following: Unless otherwise provided in
a standard, a lot of canned vegetable
iuice shall be deemed in compliance for
the following factors, to be determined
by the sampling and acceptance
procedure as provided in paragraph {e)
of this section, namely:

(1) Quality. The quality of a lot shall
be considered acceptable when the
number of defectives does not exceed

the acceptance number (c) in the
sampling plans.

(2) Fill of container. A lot shall be
deemed to be in compliance for fill of
container when the number of
defectives does not exceed the
acceptance number (c) in the sampling
plans.

(e) "Sampling and acceptance
procedure" means the following:

(1) Definitions—{i) Lot. A collection of
primary containers or units of the same
size, type, and style manufactured or
packed under similar conditions and
handled as a single unit of trade.

(if) Lot size. The number of primary
containers or units in the lot.

(iii} Sample size (n). The total number
of sample units drawn for examination
from a lot.

{iv) Sample unit. A container, a
portion of the contents of a container, or
a composite mixture of product from
small containers that is sufficient for the
examination or testing as a single unit.
Far fill of container, the sample unit
shall be the entire contents of the
container,

(v) Defective. Any sample unil shall
be regarded as defective when the
sample unit does not meet the criteria
set forth in the standards.

(vi) Acceptance number (c). The
maximum number of defective sample
units permitted in the sample in order to
consider the lot as meeting the specified
requirements.

(vii) Acceptable quality level (AQL).
The maximum percent of defective
sample units permitted in a lot that will
be accepted approximately 95 percent of
the time.

(2) Sampling plans:
AccepTaBLE QuaLITY LEVEL (AQL) 6.5
Lot sae {prmary contaners) Size of conaner
Not worght equal 30 of
loss than 1 kg (22 &)

/ n c
4000 OF 188t 13 2
4,801 10 24,000, 21 3
24,001 10 45,000, = 4
48,001 10 84,000, | 4 e
54,001 10 144,000 ... 84 9
144,001 %0 240,000 « . 126 13
Ovor 240,000, i) 200 "%
Net weight greater than 1
kg (22 ) bt not more

than 4.5 kg (10 Ib)

n c
2400 Or MBS 13 2
24011016000 . 2 3
15,001 10 24000 P .
24001 10 42000 e 48 A
42,001 10 72000 84 [
72,001 10 120000 ... .| 120 13
Oyer 120000 ., = 200 19

AccerTABLE QuALITY LEVEL (AQL) 65—
Continued

Lot sze (primary containers) Sze of contanes

Net weight greater than

455 (10 0)

n [
OO OF O et 13 2
80102000 . 2 3
2000907200, 20 4
7,200 10 95,000 i 45 6
15001 10 24000, ... a4 8
24,001 10 42000, 126 13
O AR O e 200 i)

nswo'mw;nnm
C=accaplance number

b. By revising § 1566.145 to read as
follows:

§ 166.145 Tomato juice.

(a) Identity—{1) Definition. Tomato
juice is the food intended for direct
consumption, obtained from the
unfermented liguid extracted from
mature tomatoes of the red or reddish
varieties of Lycopersicum esculentum P.
Mill, with or without scalding followed
by draining. In the extraction of such
liquid, heat may be applied by any
method which does not add walter
thereto, Such juice is strained free from
peel, seeds, and other coarse or hard
substances, but contains finely divided
insoluble solids from the flesh of the
tomato in accordance with current good
manufacturing practice. Such juice may
be homogenized, may be seasoned with
salt, and may be acidified with any safe
and suitable organic acid. The juice may
have been concentrated and later
reconstituted with water and/or tomato
juice to a tomato soluble solids content
of not less than 5.0 percent by weight as
determined by the method prescribe in
§ 156.3(b). The food is preserved by heat
sterilization (canning), refrigeration, or
freezing. When sealed in a container to_
be held at ambient temperatures, it is so
processed by heat, before or after
sealing, as to prevent spoilage.

(2) Labeling. (i) The name of the food
is:

(a) "Tomato juice" if it is prepared
from unconcentrate undiluted liquid
extracted from mature tomatoes of
reddish varieties.

(b) “Tomato juice from concentrate” if
the finished juice has been prepared
from concentrated tomato juice as
specified in paragraph (a)(1) of this
section or if the finished juice is a
mixture of tomato juice and tomato juice
from concentrate.

(ii) Each of the optional ingredients
used shall be declared on the label as
required by the applicable sections of
Part 101 of this chapter.
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(b) Quality. (1) The standard of
quality for tomato juice is as follows:

(i) The strength and redness of color is
not less than the composite color
produced by spinning the Munsell color
discs in the following combination:

53 percent of the area of Disc 1;

28 percent of the area of Disc 2; and

19 percent of the area of either Disc 3
or Disc 4; or 9% percent of the area of
Disc 3 and 9% percent of the area of Disc
4, whichever most nearly matches the
appearance of the tomato juice.

(it} Not more than two defects for peel
and blemishes, either singly or in
combination, in addition to three defects
for seeds or pieces of seeds, defined as
follows, per 500 milliliters (16.9 fluid
ounces):

(a) Pieces of peel 3.2 millimeters (0.125
inch) or greater in length.

(») Blemishes such as dark brown or
black particles (specks) greater than 1.6
millimeters (0.0625 inch) in length.

(c) Seeds ar pieces of seeds 3.2
millimeters (0.125 inch) or greater in
length.

(2) Methadology. (i) Determine
strength and redness of color as
specified in § 156.3(a).

(il) Examine a total of 500 milliliters
for peel, blemishes, and seeds. Divide
the 500-milliliter sample into two 250-
milliliter aliquots and pour each aliquot
onto separate 30.5 x 45.7 centimeters (12
x 18 inches) white grading trays.
Remove defects and evaluate for color
and size as defined in paragraph
(b)(1)(ii) of this section.

(3) Determine compliance as specified
in §156.3(d).

(4) If the quality of the tomato juice
falls below the standard prescribed in
paragraph (b)(1) and (3) of this section,
the label shall bear the general
statemen! of substandard quality
specified in § 130.14(a) of this chapter, in
the manner and form therein specified,
but in lieu of such general statement of
substandard quality when the quality of
the tomato juice falls below the
standard in one or more respects, the
label may bear the alternative
statement, “Below Standard in Quality
"', the blank to be filled in
with the words specified after the
corresponding paragraph (s) under
paragraph (b}(1) of this section which
such tomato juice fails to meet, as
follows:

(ir "Poor color”.

(ii)(a) “Excessive pieces of peel".

(b) “Excessive blemishes".

(¢) "Excessive seeds™ or “excessive
pieces of seed".

(c) Fill of container. (1) The standard
of fill of container for tomato juice, as
determined by the general method for
fill of container prescribed in § 130.12(b)

of this chapter, is not less than 90
percent of the total capacity, except
when the food is frozen.

(2) Determine compliance as specified
in § 156.3(d).

(3) If the tomato juice falls below the
standard of fill prescribed in paragraph
(¢)(1) and (2) of this section, the label
shall bear the general statement of
substandard fill specified in § 130.14(b)
of this chapter, in the manner and form
therein prescribed.

§ 156.147 [Removed]

c. By removing § 156.147 Yellow
tomalo juice.

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before February 28,
1983, submit to the Dockels Management
Branch (address above), written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 8 a.m.
and 4 p.m., Monday through Friday.

Effective date. Excep! as to any
provisions that may be stayed by the
filing of proper objections, compliance
with this final regulation, including any
required labeling changes, may begin
March 29, 1983, and all affected
products initially introduced or initially
delivered for introduction into interstate
commerce on or after July 1, 1985, shall
fully comply. Notice of the filing of
objections or lack thereof will be
published in the Federal Register.

[Secs. 401, 701(e), 52 Stat. 1046 as amended,

70 Stat. 919 as amended (21 US.C. 341,
371(e)))

Dated: January 17, 1983,
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 63-2000 Piled 1-27-8% 845 an]
BILLING CODE 4160-01-M

21 CFR Part 176
[Docket No. 82F-0300]

Indirect Food Additives: Paper and
Paperboard Components

AGeNCY: Food and Drug Administration.
ACTION: Final rule.

sUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of dialkyl(Cie-Cis)carbamoyl
chloride as a sizing agent in the
manufacture of paper and paperboard.
This action is in response to a petition
filed by AB Casco.

pPATES: Effective January 28, 1983;
objections by February 28, 1983,

ADDRESS: Written objections to the
Dockets Management Branch (HFA~
305), Food and Drug Administration, Rm.
4-62, 5800 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Julius Smith, Bureau of Foods (HFF-334),
Food and Drug Administration, 200 C St.
SW., Washington, DC 20204, 202-472~
5680,

SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of October 15, 1982 (47 FR 46139), FDA
announced that a petition (FAP 0B3490)
was filed by AB Casco, Box 11010, 100
61, Stockholm, Sweden, proposing that
§ 176,170 Components of paper and
paperboard in contact with aqueous and
fatty foods (21 CFR 176.170) of the food
additive regulations be amended to
provide for the safe use of dialkyl{Cis
Cis)carbamoyl chloride as a sizing agent
in the manufacture of paper and
paperboard.

FDA has evaluated data in the
petition and other relevant material and
concludes that the proposed food
additive use is safe and that the
regulations should be amended as set
forth below.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Bureau of Foods (address above) by
appointment with the contact person
listed above. As provided in 21 CFR
171.1(h)(2), the agency will delete from
the documents any materials that are
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not available for public disclosure
before making the documents available
for inspection.

The agency has previously considered
the potential environmental effects of
this regulation as announced in the
notice of filing published in the Federal
Register. No new information or
comments have been received that
would alter the agency's previous
determination that there is no significant
impact on the human environment and
that an environmental impact statement
is not required.

List of Subjects in 21 CFR Part 176

Food additives, Food packaging, Paper
and paperboard.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Statl. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10), § 176,170 is
amended in paragraph (a)(5) by
alphabetically inserting a new item in
the list of substances to read as follows:

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

§ 176,170 Components of paper and
paperboard in contact with aqueous and
fatty foods.

Limdatons

Datoyl  (Co~Coa) wcarbamoyl  For ¢se as @ sizing agent
chiorde (CAS Reg No 4 lovel not 10 exceed O
41310-54-4) mantactured  porcont by woight of

fiber.

g

2

:

-3

5

L
ile

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before February 28,
1983, submit to the Dockets Management
Branch {address above), written
objections thereto and may make a
written request for a public hearing on
the stated objections. Each objection
shall be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
state; failure to request a hearing for any
particular objections shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall

include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and anslysis for any
particular objection shall consititute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation sﬁall
become effective January 28, 1983,
{Secs, 201(s), 409, 72 Stat, 1784-1788 as
amended (21 U.S.C. 321(s). 348))

Dated: January 14, 1983,
William F. Randolph,
Acting Associale Commissioner for
Regulatory Affairs.
[FR Doc. 83-2225 Filed 1-27-8%; B:45 am]
BILLING CODE 4160-01-M

21 CFR Parts 436, 452, 455, and 555
[Docket No. 81N-0245]

Microbiological Turbidimetric Assay
for Chloramphenicol and
Troleandomycin

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) {s amending the
antibiotic drug regulations by revising
the microbiological turbidimetric assay
for chloramphenicol and troleandomycin
for both human and veterinary use. The
agency is taking this action to reduce
assay costs for these antibiotic drugs.
DATES: Effective February 28, 1983;
comments, notice of participation, and
request for hearing by February 28, 1983;
data, information, and analyses to
justify a hearing by March 29, 1983.
ADDRESS: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Joan M. Eckert, National Center for
Drugs and Biologics (HFN-140), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301443~
4290,

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 2, 1981 (46
FR 48714), corrected December 22, 1981
(46 FR 62087), FDA proposed to amend
the antibiotic drug re?ulalions by
revising the microbiological
turbidimetric assay for chloramphenicol

and troleandomycin for both human and
veterinary use by replacing the buffer
solutions as diluents for the standard
and sample preparation of these
antibiotic drugs with distilled water.

In addition, FDA also proposed that
the sample preparation for the
microbiological turbidimetric potency
assay of fibrinolysin and
desoxyribonuclease, combined (bovine)
with chloramphenicol ointment be
changed from a blending to an
extraction method.

Interested persons were given until
December 1, 1981, to submit written
comments to this proposal and to
November 2, 1981 to submit requests for
an informal conference. No comments or
requests for an informal conference
were received.

The agency has considered the
economic impact of this final rule and
has determined that it does not require a
regulatory flexibility analysis, as
defined with the Regulatory Flexibility
Act (Pub. L. 96-354). Specifically, the
final rule would provide for the use of a
less costly testing reagent, thus reducing
the overall cost of the test method for
the manufacturers of these antibiotic
drugs, and would refine an existing
technical provision without Imposing a
more stringent requirement.
Accordingly, the agency certifies that
the final rule will not have a significant
economic impact on a subslantial
number of small entities.

List of Subjects
21 CFR Part 436
Antibiotics.
21 CFR Part 452
Antibiotics, Macrolide.
21 CFR Part 455
Antibiotics.
21 CFR Part 555
Animal drugs, Antibiotics,

Chloramphenicol.

Therefore, under the Federal Food,
Drug, and Cosmetic Acl (secs. 507,
512(n), 701(f} and (g), 52 Stal. 1055-1056
as amended, 59 Stal. 463 as amended, 82
Stat. 350-351 (21 U.S.C. 375, 360b(n),
371(f) and (g)})) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10), Parts 436, 452,
455, and 555 are amended as follows:

PART 436—TESTS AND METHODS OF
ASSAY OF ANTIBIOTIC AND
ANTIBIOTIC-CONTAINING DRUGS

§436.106 [Amended]

1. Part 436 is amended in § 436.106
Microbiological turbidimetric assay, in
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the table of paragraph (a), for the item
“Chloramphenicol” by inserting
“Distilled water” in the first diluent
column and for the items
“Chloramphenicol” and
“Troleandomycin" by changing in the
second diluent column the figure “1" to
read "Distilled water",

PART 452—MACROLIDE ANTIBIOTIC
DRUGS

2. Part 452 is amended:
a. In § 452.75, paragraph (b)(1)(ii] is
revised to read as follows:

§ 452.75 Troleandomycin.

(1’ L

(ii) Microbiological turbidimetric
assay. Proceed as directed in § 436.106
of this chapter, preparing the sample for
assay as follows: Dissolve an accurately
weighed sample in sufficient 80 percent
isopropyl alcohol solution (solution 15)
to obtain a stock solution containing
1,000 micrograms per milliliter. Further
dilute an aliquot of the stock solution
with distilled water to the reference
concentration of 25 micrograms of
troleandomycin per milliliter
(estimated).

b. In § 452.175a, paragraph (b)(1) is
revised to read as follows:

5 452.175a Troleandomycin capsules.

(b) L

(1) Potency. Proceed as directed in
§ 436,106 of this chapter, preparing the
sample for assay as follows: Place a
representative number of capsules into a
high-speed glass blender jar containing
sufficient 80 percent isopropyl alcohol
solution (solution 15) to obtain a stock
solution containing 1,000 micrograms of
troleandomycin per milliliter
(estimated). Blend for 3 to 5 minutes.
Further dilute an aliquot of the stock
solution with distilled water to the
reference concentration of 25
micrograms of troleandomycin per
milliliter (estimated).

¢ In § 452.175b, paragraph (b)(1) is
revised to read as follows:

§ 452.175b Troleandomycin oral
suspension.

(b] L

(1) Potency. Proceed as directed in
§ 436.106 of this chapter, preparing the
sample for assay as follows: Dilute an
accurately measured representative
portion of the sample with 80 percent
isopropyl alcohol solution (solution 15)
to obtain a stock solution of 1,000

micrograms of troleandomycin per
milliliter (estimated). Further dilute an
aliquot of the stock solution with
distilled water to the reference
concentration of 25 micrograms of
troleandomycin per milliliter
(estimated),

d. In § 452.175¢, paragraph (b)(1) is
revised to read as follows:

§452.175¢ Troleandomycin lor.onl
suspensiol

n.
(b)o.o

(1) Potency. Proceed as directed in
§ 436.106 of this chapter, preparing the
sample for assay as follows:
Reconstitute the drug as directed in the
labeling. Dilute an accurately measured
representative portion of the sample
with sufficient 80 percent isopropyl
alcohol solution (solution 15) to obtain a
stock solution containing 1,000
micrograms of troleandomycin per
milliliter (estimated). Further dilute an
aliquot of the stock solution with
distilled water to the reference
concentration of 25 micrograms of
troleandomycin per milliliter
(estimated),

» - - - -

e. In § 452.175d, paragraph (b)(1) is
revised to read as follows:

§452.175d Troleandomycin chewable
tablets.

(b) .-

(1) Potency. Proceed as directed In
§ 436.106 of this chapter, preparing the
sample for assay as follows: Place a
representative number of tablets into a
high-speed glass blender jar with
sufficient 80 percent isopropyl alcohol
solution to obtain a stock solution of
1,000 micrograms of troleandomycin per
milliliter (estimated). Blend 310 5
minutes. Further dilute an aliquot of the
stock solution with distilled water to the
reference concentration of 25
micrograms of troleandomycin per
milliliter (estimated).

» » . -

PART 455—CERTAIN OTHER
ANTIBIOTIC DRUGS

3. Part 455 is amended:
a. In § 455.10, paragraph (b){1)(i) is
revised to read as follows:

§ 455.10 Chloramphenicol.

%, (b) L
l) LR
(i) Microbiological turbidimetric
assay. Proceed as directed in § 436.108
of this chapter, preparing the sample for

assay as follows: Dissolve an accurately
waigied portion of the sample in
sufficient 95 percent ethyl alcohol to
obtain a solution containing 10,000
micrograms of chloramphenicol per
milliliter (estimated). Add sufficient
distilled water to obtain a concentration
of 1,000 micrograms of chloramphenicol
per milliliter (estimated). Further dilute
an aliquot of the stock solution with
distilled water to the reference
concentration of 2.5 micrograms of
chloramphenicol per milliliter
(estimated).

. . - » -

b. In § 455.10a, paragraph (b)(1)(i) is
revised to read as follows:

§455.10a Sterile chloramphenicol.

l‘b) L

(1) L

(i) Microbiological turbidimetric
assay. Proceed as directed in § 436,106
of this chapter, preparing the sample for
assay as follows: Dissolve an accurately
weighed portion of the sample in
sufficient 95 percent ethyl alcohol to
obtain a solution containing 10,000
micrograms of chloramphenicol per
milliliter (estimated). Add sufficient
distilled water to obtain a concentration
of 1,000 micrograms of chloramphenicol
per milliliter (éstimated). Further dilute
an aliquot of the stock solution with
distilled water to the reference
concentration of 2.5 micrograms of
chloramphenicol per milliliter
(estimated),

. . » . .

c. In § 455,110, paragraph (b)(1) is
revised to read as follows:

§ 455.110 Chloramphenicol capsules.

(b’ L

(1) Microbiological turbidimetric
assay. Proceed as directed in § 436.108
of this chapter, preparing the sample for
assay as follows: Place a representative
number of capsules into a high-speed
glass blender jar containing 100
milliliters of 85 percent ethyl alcohol.
Blend for 2 minutes. Then add 400
milliliters of distilled water and blend
again for 2 minutes. Remove an aliquot
and further dilute with distilled water to
the reference concentration of 2.5
micrograms of chloramphenicol per
milliliter (estimated).

d. In § 455.210, paragraph (b)(1) is
revised to read as follows:
§ 455.210 Chloramphenicol Injection,

(b)‘ ..
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(1) Potency. Proceed as directed in
§ 436106 of this chapter, preparing the
sample for assay as follows: Dilute an
accurately measured representative
portion of the sample in sufficient
distilled water to obtain a stock of
convenient concentration. Further dilute
an aliquot of the stock solution with
distilled water to the reference
concentration of 2.5 micrograms of
chloramphenicol per milliliter
(estimated).

e. In § 455.310a, paragraph (b)(1) is
revised to read as follows:

§455310a Chloramphenicol ophthalmic
solution.

. - » -

(b) .
(1) Potency. Proceed as directed in
§ 436.108 of this chapter, preparing the
sample for assay as follows: Dilute an
accurately measured representative
portion of the sample with sufficient
distilled water to obtain a stock solution
of convenient concentration. Further
dilute an aliquot of the stock solution
with ditilled water to the reference
concentration of 2.5 micrograms of
chloramphenicol per milliliter
(estimated).

£ In § 455.310b, paragraph (b)(1)(i) is
revised to read as follows:

§455.310b Chloramphenicol ophthalmic,

o)

(i) Microbiological turbidimetric
assay. Proceed as directed in § 436,106
of this chapter, preparing the sample for
assay as follows: Reconstitute as
directed in the labeling. Dilute an
accurately measured representative
portion of the sample with sufficient
distilled water to obtain a stock solution
of convenient concentration. Further
dilute an aliquot of the stock solution
with distilled water to the reference
concentration of 2.5 micrograms of
chloramphenicol per milliliter
(estimated).

g. In § 455.310c, paragraphs (b)(1)(i)
and (ii) are revised to read as follows:

§455.310¢ Chloramphenicol ointment
(chioramphenicol cream).

(1) 2. 0\ 8

(i) #f the cintment is water miscible.
Place an accurately weighed
representative portion of the sample into
a high-speed glass blender jar
containing 1.0 milliliter polysorbate 80
and sufficient distilled water to obtain a

stock solution of convenient
concentration. Blend for 3 to 5 minutes.
Further dilute an aliquot of the stock
solution with distilled water to the
reference concentration of 2.5
micrograms of chloramphenicol per
milliliter (estimated).

(ii) If the ointment is not water
miscible. Place an accurately weighed
representative portion of the sample into
a separatory funnel containln?
approximately 50 milliliters of petroleum
ether. Shake the sample and ether until
homogeneous. Add 20 to 25 milliliters of
distilled water and shake well. Allow
the layers to separate. Remove the
aqueous layer and repeat the extraction
procedure with each of three more 20- to
25-milliliter quantities of distilled water,
Combine the aqueous extractives in a
suitable volumetric flask and dilute to
volume with distilled water. Remove an
aliquot and further dilute with distilled
water to the reference concentration of
2.5 micrograms of chloramphenicol per
milliliter (estimated), The potency of
chloramphenicol ointment is satisfactory
if it contains not less than 80 percent
and not more than 130 percent of the
number of milligrams of
chloramphenicol thal it is represented to
contain.

« h. In § 455.410, paragraph (b)(1) is
revised to read as follows:

§455.410 Chloramphenicol otic.

(b) = .

(1) Potency. Proceed as directed in
§ 436.106 of this chapter, preparing the
sample for assay as follows: Dilute an
accurately measured representative
portion of the sample with distilled
water to obtain a stock solution of
convenient concentration. Further dilute
an aliquot of the stock solution with
distilled water 1o the reference
concentration of 2.5 micrograms of
chloramphenicol per milliliter
(estimated).

i. In § 455.510d, paragraph (b) is
revised to read as follows:

§455.510d Fibrinolysin and
desoxyribonuclease, combined (bovine)
with chioramphenicol ointment.

(b) Tests and methods of assay;
potency. Proceed as directed in § 436.106
of this chapter, preparing the sample for
assay as follows: Place an accurately
weighed representative portion of the
sample into a separatory funnel
containing approximately 50 milliliters

_ of petroleum ether. Shake the sample

and ether until homogeneous. Add 20 to
25 milliliters of distilled water and

shake well, Allow the layers to separate,
Remove the aqueous layer and repeat
the extraction procedure with each of
three mare 20- to 25-milliliter quantities
of distilled water. Combine the agueous
extractives in a suitable volumetric flask
and dilute to volume with distilled
water. Remove an aliquot and further
dilute with distilled water to the
reference concentration of 2.5
micrograms of chloramphenicol per
milliliter (estimated).

PART 555—CHILORAMPHENICOL
DRUGS FOR ANIMAL USE

4. Part 555 is amended:
a. In § 555.110a, paragraph (b)(1)(i) is
revised to read as follows:

Chioramphenicol tablets.

§ 555.110a

(b) L

(1) L A

(i) Microbiological turbidimetric
assay. Proceed as directed in § 436.106
of this chapter, preparing the sample for
assay as follows: Place a representative
number of tablets into a high-speed
glass blender jar containing 100
milliliters of 95 percent ethyl alcohol.
Blend for 2 minutes, Add 400 milliliters
of distilled water and blend again for 2
minutes. Remove an aliquot and further
dilute with distilled water to the
reference concentration of 2.5
micrograms of chloramphenicol per
milliliter (estimated).

b. In § 555.110c, paragraph (b)(1) is
revised to read as follows:

§ 555.110¢ Chloramphenicol oral solution.

(b) L

(1) Potency. Proceed as directed in
§ 436,106 of this chapter, preparing the
sample for assay as follows: Dilute an
accurately measured representative
portion of the sample with distilled
water to obtain a stock solution of
convenient concentration. Further dilute
an aliquot of the stock solution with
distilled water to the reference
concentration of 2.5 micrograms of
chlioramphenicol per milliliter
(estimated).

c. In § 555.210, paragraph (b)(1) is
revised to read as follows:

§555.210 Chloramphenicol injection,

'(b)'ut

(1) Potency. Proceed as directed in
§ 436.108 of this chapter, preparing the
sample for assay as follows: Dilute an
accurately measured representative
portion of the sample with distilled
walter to obtain a stock solution of
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convenient copcentration. Further dilute
an aliquot of the stock solution with
distilled water to the reference
concentration of 2.5 micrograms of
chloramphenicol per milliliter
(estimated).

d. In § 555.310d, paragraph (b)(1)(i) is
revised to read as follows:

§555.310d Chloramphenicol ophthalmic
solution.

() Microbiological turbidimetric
assay. Proceed as directed in § 436.106
of this chapter, preparing the sample for
assay as follows: Dilute an accurately
measured representative portion of the
sample in distilled water to give a stock
solution of convenient concentration.
Further dilute an aliquot of the stock
solution with distilled water to the
reference concentration of 2.5
micrograms of chloramphenicol per
milliliter (estimated).

e. In § 555.310e, paragraph (b)(1) is
revised to read as follows:

§555.310e Chloramphenicol-
prednisolone-tetraca

ine-squalane topical
suspension.
(b)‘..

(1) Potency. Proceed as directed in
§ 436.106 of this chapter, preparing the
sample for assay as follows: Transfer an
accurately measured portion of the
sample into a separatory funnel
containing 500 milliliters of petroleum
ether, Shake the separatory funnel
vigorously to bring about complete
mixing of the sample and the petroleum
ether. Add 20 milliliters of distilled
water and shake well. Remove the
aqueous layer and repeat the extraction
with three additional 20-milliliter
portions of distilled water. Combine the
extractives and dilute to an appropriate
volume with distilled water. Further
dilute an aliguot with distilled water to
the reference concentration of 2.5
micrograms of chloramphenicol per
milliliter (estimated).

Any person who will be adversely
affected by this regulation may file
objections to it and request a hearing.
Reasonable grounds for the hearing
must be shown. Any person who
decides to seek a hearing must file (1) on
or before February 28, 1983, a written
notice of participation and request for
hearing, and (2) on or before March 29,
1983, the data, information, and
analyses on which the person relies to
justify a hearing, as specified in 21 CFR

430.20. A request for a hearing may not
rest upon mere allegations or denials,
but must set forth specific facts showing
that there is a genuine and substantial
issue of fact that requires a hearing. If it
conclusively appears from the face of
the data, information, and factual
analyses in the request for hearing that
no genuine and substantial issue of fact
precludes the action taken by this order,

. or if a reques! for hearing is not made in

the required format or with the required
analyses, the Commissioner of Food and
Drugs will enter summary judgment
against the person(s) who request(s) the
hearing, making findings and
conclusions and denying a hearing. All
submissions must be filed in three
copies, identified with the docket
number appearing in the heading of this
order and filed with the Dockets
Management Branch (address above).

The procedures and requirements
governing this order, a notice of
appearance and request for hearing, a
submission of data, information, and
analyses to justify a hearing, other
comments, and grant or denial of a
hearing are contained in 21 CFR 430.20.

All submissions under this order,
except for data and information
prohibited from public disclosure under
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be
seen in the Dockets Management Branch»
between 9 a.m. to 4 p.m., Monday
through Friday.

Effective date. This amendment shall
become effective February 28, 1983.
(Secs. 507, 512(n), 701 (f) and (g). 52 Stal.
1055-1050 as amended, 59 Stat. 463 as
amended, 82 Stal. 350-351 (21 US.C. 357,
360b(n), 371 {f) and (g)))

Dated: January 5, 1983.

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. £3-2228 Flied 1-27-8% 6:45 am]
BILLING COOE 4160-01-M

21 CFR Parts 510, 520, and 558

Oral Dosage Form New Animal Drugs
Not Subject to Certification; New
Animal Drugs for Use In Animal Feeds;
Sulfaquinoxaline

AGENCY: Food and Drug Administration.
ACTION: Final rule. .

SuUMMARY: The Food and Drug
Administration (FDA) is amending the
new animal drug regulations to reflect
approval of supplemental new animal
drug applications (NADA's) filed by
Merck Sharp & Dohme Research
Laboratories for the use of
sulfaquinoxaline to treat certain
conditions in chickens, turkeys, cattle,

calves, and rabbits. The supplemental
applications provided revised labeling
to conform with the National Academy
of Sciences/National Research Council
(NAS/NRC), Drug Efficacy Study
Group's review of the product.
EFFECTIVE DATE: January 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Charles E. Haines, Bureau of Veterinary
Medicine (HFV-138), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3410.

SUPPLEMENTARY INFORMATION: Merck
Sharp & Dohme Research Laboratories,
Division of Merck & Co,, Inc,, Rahway,
NJ 07065, filed three supplemental new
animal drug applications for
sulfaquinoxaline. The applications are
for a medicated premix containing 40
pergent sulfaquinoxaline (NADA 8-391),
a 20-percent solution (NADA 6-667), and
a 25-percent soluble powder (NADA 7-
087). The supplements contain revised
labeling to conform with the
recommendations of the NAS/NRC
review of sulfaquinoxaline.

NAS/NRC evaluated sulfaquinoxaline
as effective for control of acute fowl
cholera in chickens, turkeys, pheasants,
and other game birds and as effective
for control of fowl typhoid in chickens
and turkeys. These claims were
inadvertently not included in the NAS/
NRC review of sulfaquinoxaline which
was published in the Federal Register of
July 9, 1970 (35 FR 11069). This document
covered the NAS/NRC evaluation of
products covered by the three NADA's
which are the subject of this final rule as
well as other products containing
sulfaquinoxaline,

The July 9, 1970 Federal Register
document stated that NAS/NRC
evaluated the drugs as: (1) Probably
effective as an aid in prevention and
control of outbreaks of coccidiosis in
chickens, turkeys, pheasants (and other
game birds), cattle, and sheep {provided
the species of coccidia for the respective
hosts are shown); (2) effective as an aid
in prevention and control of coccidiosis
(Ermeria stiedae ) in rabbits; and (3)
probably effective as as aid in the
control, and treatment of bacterial

‘infections in cattle, lambs, and swine

when such infections are caused by
pathogens sensitive to sulfaquinoxaline.
NAS/NRC stated: (1) For systemic use
the recommended dosage levels should
be documented with regard to whether
such dosage levels produce effective
blood levels and tissue concentrations;
{2) each disease claim should be
properly qualified as to name of the
disease caused by pathogens sensitive

to sulfaquinoxaline; (3) the labels should

warn that treated animals must actually
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consume enough medicated water or
medicated feed to provide a therapeutic
dose under the conditions that prevail,
and as a precaution the label should
state the desired oral dose per unit of
animal weight per day for each species
as a guide to effective use of such
preparations in drinking water or feed;
(4) antibacterial claims “for prevention
of" or "to prevent"” to be replaced with
“as an aid in the control of”" or “to aid in
the control of.” and (5) caution
statements need to be revised to
incorporate current toxicology
information. FDA concurred with the
NAS/NRC findings and stated that to be
marketed the drug mus! be the subject of
an approved NADA and otherwise
comply with all other requirements of
the Federal Food, Drug, and Cosmetic
Act (the act).

Merck complied with the NAS/NRC
review of the drug in the following
manner: (1) The claims for coccidiosis in
cattle, calves, chickens, turkeys, and
rabbits were incorporated in the
labeling with the species of coccidia
named for each respective host; (2) each
disease claim was properly qualified as
to the name of the disease caused by
pathogens sensitive to sulfaquin-
oxaline; (3) the firm demonstrated that
the recommended dosage level produced
effective blood levels, where the use is
systemic; coccidiosis is a condition of
the digestive system so blood level data
are not necessary regarding this use; (4)
Merck incorporated the statement that
treated animals must actually consume
enough water or feed to provide an
adequate therapeutic dosage under the
conditions that prevail; (5) labeling was
revised to reflect current policy with
regard to antibacterial claims and
toxicology to the target species.

Based on data submitted, the
supplemental new animal drug
applications are approved.

The DESI evaluation was concerned
only with the drug’s effectiveness and
safety to the animal being treated and
did not take into account the safety of
food derived from treated animals.
However, the agency’s practice has been
to approve the NAS/NRC/DESI
supplemental applications for
sulfonamides covered by § 510.450 (21
CFR 510.450) only after sponsors have
established tolerances in accordance
with the requirements of the regulation,
and only after sponsors have
established adequate regulatory assay
methods as well as practical withdrawal
periods, The foregoing requirements
have not yet been met for
sulfaquinoxaline. However, the agency
has determined that it should make an
exception so that it can complete the

action begun by the NAS/NRC review
of sulfaguinoxaline. Although FDA has
notified the sponsors of approved
sulfaguinoxaline NADA's that the
agency requires additional human safety
data, the agency anticipates that the
required studies will not be completed
for a substantial period of time,
Sulfaquinoxaline is the only
sulfonamide for which the NAS/NRC/
DESI supplements have not been
approved. Approving the supplemental
applications filed by Merck will reduce
the number of claims for the drug and
update the remaining claims. This
change will benefit both producers and
consumers.

The agency is evaluating the use of
sulfonamide-containing drugs in food-
producing animals as presently covered
under § 510.450 and expects to publish a
separate document covering the use of
all such products. Withdrawal periods
will be further considered upon
completion and evaluation of safety
studies on sulfonamide residues in food
resulting from use of sulfonamide
products subject to § 510.450.

The amendment to § 510450 in this
document provides for a 10-day
withdrawal period for use of
sulfaquinoxaline in poultry. Section
510.450(a)(4) previously specified a 5-
day withdrawal time for continuously
used sulfonamides in poultry, while the
withdrawal period has remained at 10
days when the drug is not used
continuously, The Director of the Bureau
of Veterinary Medicine has concluded
that the reference in § 510.450 to a 5-day
withdrawal period for continuous uses
of sulfonamides in poultry should be
removed. The Director has also
determined that good cause exists for
removing the 5-day withdrawal period
without first publishing a proposal for
public comment. Extending the interim
withdrawal time to 10 days will enhance
the public health. In addition, Merck has
agreed to the change. The Director also
notes that the agency originally adopted
the 5-day withdrawal provision of
§ 510450 without utilizing notice and
comment procedures. Therefore, the
agency has determined that good cause
exists to find that notice, public
procedures, and delayed effective date
are impracticable, unnecessary, and
contrary to the public interest.

The DESI evaluation was published to
inform NADA holders of the findings of
the NAS/NRC and FDA and to inform
all interested persons that such articles
may be marketed, provided they are the
subject of approved NADA's and
otherwise comply with the requirements
of the act. NADA's that pertain to
identical products and reflect those

conditions of use as set forth in this
regulation do not require efficacy data
as specified by § 514.1(b)(8)(ii) or

§ 514.111(a)(5)(if)(a)(4) (21 CFR
514.1(b)(8)(ii) or 514.111(a)(5)(ii)(a)(4)) of
the animal drug regulations. In lieu of
such data, approval may require
bioegquivalency or similar data as
suggested in the guideline for submitting
NADA's for NAS/NRC-reviewed generic
drugs. The guideline is available from
the Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857. In addition, applications must be
accompanied by a written commitment
to undertake the human safety studies
required by FDA.

FDA is also removing the interim
marketing provisions of § 558.15(g)(1) (21
CFR 558.15(g)(1)) for Merck's
sulfaquinoxaline. The firm submitted
data required by § 558.15. The data
satisfactorily resolved questions raised
in that section regarding subtherapeutic
use of sulfaquinoxaline. The data
reviewed by the National Advisory
Food and Drug Committee (NAFDC) and
their recommendations regarding
sulfaquinoxaline were accepted by the
agency April 15, 1977, A copy of the
NAFDC reports is on file in the Dockels
Management Branch under Docket No.
77N-0230,

New § 558.586 (21 CFR 558.586)
established by publication does not
require the submission of medicated
feed applications. Such applications
have not been required in the past
because the premix was originally
approved prior to the adoption of
section 512(m) of the act. However, use
of the premix may become subject to
applicable requirements imposed upon
completion of the restructuring of the
agency's medicated feed program (46 FR
2456; January 9, 1961),

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), @ summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
{address above), from 9 a.m. to 4 p.m,,
Monday through Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.
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This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1{a)(1) of the
Order.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting requirements,

21 CFR Part 520
Animal drugs, oral use.
21 CFR Part 558

Animal drugs. Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmelic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Parts 510, 520,
and 558 are amended as follows:

PART 510—NEW ANIMAL DRUGS

1. Part 510 is amended in § 510.450 by
revising paragraph (a) (3)(i) and (ii), (4).
and (5), and by removing paragraph
(a)(6) to read as follows:

§ 510.450 Sulfonamide-containing drugs
for oral, injectable, intramammary, or
Intrauterine use in food-producing animals.

(‘l) 20 9

(3) e'e.e

(i) A statement that the use of the drug
mus! be discontinued 10 days before
treated animals are slaughtered for food:
or

(ii) A statement of withdrawal period
which has been established based upon
data submitted to the Commissioner and
found satisfactory for the elimination of
drug residues from edible products.

(4) Labeling revisions required for
compliance with this paragraph were
made al the earliest possible time and,
in any case by January 21, 1971, Any
such products now on the market and
not in compliance with this paragraph
are subject to regulatory action.

(6) The labeling requirements of
paragraph (a)(3){i) of this section were
adopted as an interim measure.
Sponsors of sulfonamide-containing
drugs subject to the provisions of this
section were required to submit by
October 22, 1971, adequate data to
permit the establishment of appropriate
withdrawal periods as required by
paragraph (a)(3)(ii) of this section.

. . . ’

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

2. Part 520 Is amended by adding new
§§ 520.2325, 520,2325a, and 520.2325b to
read as follows:

§ 520.2325 Sulfaquinoxaline oral dosage
forms,

§ 520.2325a Sulfagquinoxaline drinking
water,
{a) [Reserved)

(b) [Reserved]

(c) Sponsor. See No. 000006 in
§ 510.600(c) of this chapter.

{d) NAS/NRC status. The conditions
of use specified in this section have
been reviewed by NAS/NRC and are
found effective. Applications for these
uses need not include effectiveness data
as specified by § 514.111 of this chapter,
but may require bioequivalency
information. Applications must be
accompanied by a writlen commitment
to undertake the human safety studies
required by FDA.

(e) Conditions of use, It is used in
drinking water medicated with a 25-
percent soluble powder or a 20-percent
solution as follows:

(1) Chickens. (i) As an aid in the
control of outbreaks of coccidiosis
caused by Eimeria tenella, E. necalrix,
E. acervulina, E. mexima, and E.
brunelti.

(1i) Administer at the 0.04 percent
level for 2 or 3 days, skip 3 days then
administer at the 0.025 percent level for
2 more days. If bloody droppings
appear, repeat treatment at the 0,025
percent level for 2 more days. Do not
change litter unless absolutely
necessary. Do not give flushing mashes.

{2) Turkeys. (i) As an aid in the
control of outbreaks of coccidiosis
caused by Eimeria meleagrimitis and E.
adenceides.

(ii) Administer at the 0.025 percent
level for 2 days, skip 3 days, give for 2
days, skip 3 days and give for 2 more
days. Repeat if necessary. Do not
change litter unless absolutely
necessary. Do not give flushing mashes,

(3) Chickens amg turkeys. (i) As an aid
in the control of acute fowl cholera
caused by Pasteurella multocida
susceptible to sulfaquinoxaline and fowl
typhoid caused by Sa/monella
gallinarum susceptible to
sulfaquinoxaline.

(ii) Administer at the 0.04 percent
level for 2 or 3 days. Move birds to clean
ground. If disease recurs, repeat
treatment. If cholera has become
established as the respiratory or chronic
form, use feed medicated with
sulfaquinoxaline, Poultry which have
survived typhoid outbreaks should not

be kept for laying house replacements or
breeders unless tests show they are not
carriers. >

(4) Cattle and calves. (i) For the
control and treatment of outbreaks of
coccidiosis caused by Eimeria bovis or
E. zurnii.

(if) Administer at the 0.015 percent
level for 3 to 5 days in drinking water
medicated with the 20 percent
sulfaquinoxaline solution or give one
teaspoon of 25 percent sulfaquinoxaline
soluble powder per day for each 125
pounds of body weight for 3 to 5 days in
drinking water.

(f) Limitations, Consult a veterinarian
or poultry pathologist for diagnosis. May
cause toxic reactions unless the drug is
evenly mixed in waler at dosages
indicated and used accerding to
directions. For control of outbreaks of
disease, medication should be initiated
as soon as the diagnosis is determined.
Medicated chickens, turkeys, cattle, and
calves must actually consume enough
medicated water which provides a
recommended dosage of approximately
10 to 45 milligrams per pound per day in
chickens, 3.5 to 55 milligrams per pound
per day in turkeys, and approximately 6
milligrams per pound per day in cattle
and calves depending on the age, class
of animal, ambient temperature, and
other factors. Not for use in laclating
dairy cattle. Do not give to chickens,
turkeys or cattle within 10 days o
slaughter for food, Do not medicate
chickens or turkeys producing eggs for
human consumption. Make fresh
drinking water daily.

§ 520.2325b Sulfaquinoxaline drench.

(a) [Reserved)

{b) [Reserved)

(c) Sponsor. See No. 000006 in
§ 510.600(c) of this chapter.

(d) NAS/NRC status. The conditions
of use specified in this section have
been reviewed by NAS/NRC and are
found effective. Applications for these
uses need not include effectiveness data
as specified by § 514.111 of this chapter,
but may require bioequivalency
information. Applications must be
accompanied by a written commitment
to undertake the human safety studies
required by FDA.

(e) Conditions of uses. As a 25-percent
sulfaquinoxaline soluble powder.

(1) For the control and treatment of
outbreaks of coccidiosis in cattle and
calves caused by Eimeria bovis or E.
zuroil,

(2) Give one teaspoon of 25 percent
sulfaquinoxaline soluble powder for
each 125 pounds of body weight for 3 to
5 days as a drench.
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(f) Limitations. For control of
outbreaks of disease, medication should
be initiated as soon as the diagnosis is
determined. Consult a veterinarian for
diagnosis. Do not give to cattle within 10
days of slaughter for food. Not for use in
lactating dairy cattle.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

3. Part 558 is amended:

§558.15 [Amended]

a. In § 558,15 Antibiotic, nitrofuran,
and sulfonamide drugs in the feed of
animals by removing from the table in
paragraph (g) (1) the three drug premix
entries for sulfaquinoxaline, sponsored
by Merck Sharp & Dohme Research
Laboratories,

1b. By adding new § 558.586 to read as
follows:

§ 550,586 Sulfaquinoxiine.

(a) [Reserved)

(b) Approvals. In dry premix, level of
40 percent; for sponsor see No. 000006 in
§ 510.600(c) of this chapter.

(c) Assay limits. Complete feed 85 to
115 percent of labeled amount.

(d) NAS/NRC status. The conditions
of use s in this section have
been reviewed by NAS/NRC and are
found effective. Applications for these
uses need not include effectiveness data
as specified by § 514.111 of this chapter,
but may require bioequivalency
information. Applications must be
accompanied by a written commitment
to undertake the human safety studies
required by FDA.

(e) ial considerations. (1) For
control of outbreaks of disease,
medication should be initiated as soon
as the diagnosis is determined.
Medicated chickens, turkeys, and
rabbits must actually consume enough
medicated feed which provides a
recommended dose of approximately 3.5
to 60 milligrams per pound per day in
chickens, 2.5 to 100 milligrams per
pound per day in turkeys, and 2.8 to 68
milligrams per pound per day in rabbits
depending upon age and class of animal,
ambient temperature, and other factors.
Consult a veterinarian or poultry
pathologist for diagnosis.

(2) Complete feed containing
sulfaquinoxaline and conforming to the
requirements of paragraph (f) (1), (2),
and (3) of this section is not required to
comply with the provisions of section
512(m) of the Federal Food, Drug, and
Cosmetic Act.

(f) Conditions of use. It is used as
follows:

(1) Chickens (i) Amount. 0.015 percent
in complete feed.

(a) Indications for use. As an aid in
preventing outbreaks of coccidiosis
caused by Eimeria tenella, E. necatrix,
E. acervulina, E. maxima, and E.
brunetti under average conditions of
exposure.

(b) Limitations, Feed continuously
from the time birds are placed on litter
and continue past the age when
coccidiosis is ordinarily a hazard. If
death losses exceed 0.5 percent in a 2-
day period, obtain a labaratory
diagnosis. If coccidiosis is the cause, use
the sulfaquinoxaline levels
recommended for control of outbreaks,
returning to the original dosage schedule
after the outbreak has subsided. Losses
may result from intercurrent disease,
other conditions affecting drug intake, or
variant strains of coccidia species which
can contribute to the virulence of
coccidiosis under field conditions. Do
not treat chickens within 10 days of
slaughter. Do not medicate chickens
producing eggs for human consumption.

(ii) Amount. 0.0175 percent in
complete feed.

(a) Indications for use. As an aid in
preventing outbreaks of coccidiosis
caused by Eimeria tenella, E. necatrix,
E. acervulina, E. maxima, and E.
brunetti where excessive exposure to
coccidia is increased due to
overcrowding or other management
factors,

(&) Limitations. Feed continuously
from the time birds are placed on litter
and continue past the age when
caccidiosis is ordinarily a hazard. If
death losses exceed 0.5 percent in a 2-
day period, obtain a laboratory
diagnosis. If coccidiosis is the cause, use
the sulfaquinoxaline levels
recommended for control of outbreaks,
returning to the original dosage schedule
after the outbreak has subsided. Losses
may result from intercurrent disease,
other conditions affecting drug intake, or
variant strains of coccidia species which
can contribute to the virulence of
coccidiosis under field conditions. Do
not treat chickens within 10 days of
slaughter. Do not medicate chickens
producing eggs for human consumption.

(iii) Amount. 0.1 to 0.05 percent in
complete feed.

(a) Indications for use. As an aid in
controlling outbreaks of coccidiosis
caused by Eimeria tenella, E. necatrix,
E. acervulina, E. maxima, and E.
brunetti.

(b) Limitations. Feed in complete feed
at 0.1 percent level for first 48 to 72
hours. Skip 3 days; 0.05 percent for 2
days, skip 3 days; 0.05 percent for 2
days. If bloody droppings recur, give
0.05 percent for another 2 days. Do not
treat chickens within 10 days of

slaughter. Do not medicate chickens
producing eggs for human consumption.

(2) Turkeys (i) amount. 0.0175 percent
in complete feed.

(a) Indications for use. As an aid in
preventing outbreaks of coccidiosis
caused by Eimeria meleagrimitis and E.
adenoeides.

(b) Limitations. Feed 0,0175 percent
continuously during time birds are
closely confined. May be continued for
week to 10 days after flock is
transferred to range to reduce danger of
an outbreak following moving of the
flock. Do not treat turkeys within 10
days of slaughter. Do not medicate
turkeys producing eggs for human
consumption.

(ii) Amount. 0.05 percent in complete
feed.

(a) Indications for use. As an aid in
controlling outbreaks of coccidiosis
caused by Eimeria meleagrimitis, and E.
adenoeides.

(b) Limitations. Feed 0.05 percent for 2
days. Follow with 3 days on regular feed
and 2 more days on 0.05 percent
sulfaquinoxaline feed. Again follow with
3 days on regular feed and 2 more days
on 0.05 percent sulfaquinoxaline feed.
Continue this schedule if necessary till
all signs of the outbreaks have subsided.
Do not treal turkeys within 10 days of
slaughter. Do not medicate turkeys
producing eggs for human consumption.

(3) Chickens and turkeys (i) Amount.
0.05 or 0.1 percent in complete feed.

(a) Indications for use. As an aid in
the control of acute fowl cholera caused
by Pasteurella multocida susceptible to
sulfaguinoxaline and fowl typhoid
caused by Salmonelia gallinarum
susceptible to sulfaquinoxaline.

{b) Limitations. Feed 0.1 percent for 48
to 72 hours. Mortality should be brought
under control. After medication, move
birds to clean ground or to a clean
house. If disease recurs, use 0,05 percent
in feed again for 2 days. Do not treat
chickens or turkeys within 10 days of
slaughter for food. Do not medicate
chickens or turkeys producing eggs for
human consumption.

(ii) [Reserved]

(4) Rabbits (i) Amount. 0.025 percent
in complete feed.

(a) Indications for use. As an aid in
preventing coccidiosis caused by
Eimeria stiedae.

(b) Limitations. Treatment lo be
started after weaning. Feed continuously
for 30 days or feed medicated feed for 2
days out of every week until marketing.
Do not treat within 10 days of slaughter.
- (if) Amount. 0.1 percent in complete

eed.
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(a) Indications for use. As an aid in
controlling outbreaks of coccidiosis
caused by Eimeria stiedae.

(b) Limitations. Feed for 2 weeks. Do
not treat within 10 days of slaughter.

Effective date. January 28, 1983.
(Section. 512{i), 82 Stat. 347 (21 US.C.
360b(1)))

Dated: January 21, 1963,

Robert A. Baldwin,

Associate Director for Scientific Evaluation.
{FR Doc. 13-2332 Flled 1-27-8% 845 am]

BILLING CODE 4160-01-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Lincomycin Hydrochloride Soluble
Powder

AGeNCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by the Upjohn
Co. providing for safe and effective oral
use of lincomycin soluble powder in
swine drinking water for treating swine
dysentery. This NADA provides an
additional means of administering a
currently approved animal drug in the
same species for the same indication.

EFFECTIVE DATE: January 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Charles E. Haines, Bureau of Veterinary
Medicine (HFV-133), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3410.
SUPPLEMENTARY INFORMATION: The
Upjohn Co., Kalamazoo, MI 49001, filed
NADA 111-636 which provides for oral
use of Lincomix Soluble Powder
(lincomycin hydrochloride) in swine
drinking water at 250 milligrams per
gallon for the treatment of swine
dysentery (bloody scours). The firm
submitted data and information to
support the safe and effective use of the
product. This NADA provides an
additional means of administering a
currently approved animal drug in the
same species for the same indication.
Under the Bureau of Veterinary
Medicine's proposed supplemental
approval policy (42 FR 64367; December
23, 1977}, it was not necessary o review
the underlying human safety data. The
sponsor submitted residue data to show
that the residue would not exceed the
tolerance established in 21 CFR 556.360.
The NADA is approved and the
regulations are amended to reflect the
approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742 that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment, Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

List of Subjects in 21 CFR Part 520
Animal drugs, oral use.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21-CFR 5.83), Part 520 is
amended by adding new § 520.1263c, to
read as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUBJECT
TO CERTIFICATION

§ 520.1263¢ Lincomycin hydrochloride
soluble powder.

(a) Specifications. Each 1.41 ounce
packet (40 grams) contains 16 grams of
lincomycin hydrochloride.

(b) Sponsor. See No. 000009 in
§ 510.600(c) of this chapter,

(c) Tolerances. See § 556.360 of this
chapter,

(d) Conditions of use. (1) Amount. 250
milligrams per gallon of drinking water.

(2) Dosage. 3.8 milligrams per pound
of body weight per day.

(3) Indications for use. Treatment of
swine dysentery (bloody scours).

(4) Limitations. Discard medicated
drinking water if not used within 2 days.
Prepare fresh stock solution daily. Do
not use for more than 10 days. If clinical
signs of disease have not improved
within 6 days, discontinue treatment
and reevaluate diagnosis. Not for use in
swine weighing more than 250 pounds.
Do not slaughter swine for 6 days
following last treatment.

Effective date: January 28, 1983.
(Sec. 512(i), 82 Stal. 347 (21 U.S.C. 360b(1}))
Dated: January 21, 1983,
Lester M. Crawford,
Director, Bureau of Veterinary Medicine.
[FR Doc. 83-2227 Flled 1-27-&%; 845 am)
BILLING CODE 4160-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
25 CFR Part 89

Attorney Contracts With Indian Tribes;
Payment of Tribal Attorney Fees With
Appropriated Funds

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule,

SUMMARY: This final rule clarifies the
circumstances under which the Bureau
of Indian Affairs (BIA), in the
performance of the Federal
Government'’s trust responsibility to
Indian tribes may provide Federally
appropriated funds to an Indian tribe or
other organization for the payment of a
private attorney's legal services.

EFFECTIVE DATE: February 28, 1963,

FOR FURTHER INFORMATION CONTACT:
Ulyses S. St. Arnold, Rights Protection
Officer, Office of Trust Responsibilities,
Bureau of Indian Affairs, 1951
Constitution Ave., NW., Washington,
D.C. 20245, telephone number (202) 343~
B8216.
SUPPLEMENTARY INFORMATION: The
authority to issue rules an regulations is
vested in the Secretary of the Interior by
5 U.S.C. 301 and sections 463 and 465 of
the Revised Statutes (25 U.S.C. 2 and 9).
This final rule is published in exercise of
rulemaking authority delegated by the
Secretary of the Inlerior to the Assistant
Secretary-Indian Affairs by 209 DM 8.
The Bureau of Indian Affairs
published a proposed rule on December
16, 1980 (45 FR 82667), that offered the
public an opportunity to comment on
regulations pertaining to attorney fees.
Comments were received from five
sources including Indian tribes, public
interest organizations and tribal
attorneys. The following paragraphs
summarize the comments and
suggestions received and actions taken.
This rule is being promulgated to
eliminate uncertainty about the Bureau
of Indian Affairs' current policy toward
the payment or funding of private
attorney fees for Indian tribes. The rule
describes the circumstances under
which the BIA will exercise its
discretion to provide funds to a tribe to
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pay private attorneys or other
organizations to provide legal services
to tribes, the factors to be considered in
determining whether to provide such
funds, and the procedures to be
followed when requesting such funds.
Comments were received from five
sources including Indian tribes, rubllc
interest organizations, and triba
attorneys. The following paragraphs
summarize the comments and
suggestions received and actions taken.

Comments Adopted

Section 89.41(d}—Two suggested that
§ 89.41(d) was too narrow and should be
expanded to permit funding of private
counsel for actual litigation purposes as
well as for oversight activities even
though the Department of Justice is
representing the United States as trustee
for the tribe. 25 U.S.C, 175, which
provides for the representation of
Indians by the United States attorney
“in all suits at law and in equity" has
been interpreted to prohibit the
Department of the Interior from funding
private tribal counsel in litigation unless
the Attorney General refuses assistance
or his/her assistance is otherwisé
unavailable. (See Comptroller General's
Opinion, B-114868 of December 8, 1976).
However, in New Mexico v. Aamod! the
10th Circuit has held that funds could be
used for actual litigation. (Vew Mexico
v. Aamod!, 537 F 2d 1102). For this
reason, § 89.41(d) has been revised to
provide that when the Department of
Justice is representing the United States
as trustee for a tribe, funds may be paid
for intervention activities on the
condition that all other requirements in
paragraph (d) are met. These comments
were, therefore, accepted.

Section 89.42—0One commentor
suggested that "the importance of the
litigation" for which funds are sought
should be considered in determining
whether to approve a request for funds.
Paragraph (a) of § 89.42 states that the
merits of the tribe’s legal position will
be a factor in determining whether to
provide attorney fees. The significance
of the legal question will be evaluated
as part of determining the merit of a
tribe’s legal position. This comment has
therefore been accepted.

Comments Rejected

Section 89.41/a)—Several comments
suggested circumstances expanding the
scope of § 89.41(a) to include those
cases where a tribe seeks money to
defend a suit involving its trust
resources, rights claimed under a treaty,
executive order, statutes, or its
governmental powers, and the
Department of Justice is unwilling or
unable to represent the Unitled States as

trustee for the tribe. These comments
revealed an important oversight in the
proposed regulations as drafted.

§ 89.41(a) has been revised to include
funds requested to enable a tribe to
defend a lawsuit as follows: § 89.41{a)
where a tribe determines it necessary to
bring a court action or to defend itself to
protect its trust resources, rights claimed
under a treaty, agreement, executive
order, or statute, or its governmental
powers; and the Attorney General
refuses assistance or his assistance is
unavailable. ([Comptroller General's
Opinion B-114868, December 6, 1976).

Another comment suggested
expanding those provisions now
contained in §89.41(b) to permit the
Bureau of Indian Affairs to fund private
attorneys in situations other than those
involving conflicts within the
Department and those in which the
Department declines to submit a request
to the Department of Justice to initiate
litigation,

The only foreseeable circumstances
preventing the Department from
submitting a meritorious request to the
Department of Justice are: (1) A conflict
of interest between different agencies of
the Department, or (2) the Department
officials’ belief that a negotiated
solution to the controversy is attainable
and preferable to the initiation of
litigation. The conflict of interest
situation is presently addressed in
§ 80.41(b). In the second circumstance,
although funds would not be available
for litigation purposes, the tribe could
apply for funds under § 89.41(e), which
permits the funding of private counsel in
situations where there exists a
substantial possibility of a negotiated
settlement or agreement. The
Department is not aware of any
circumstances, other than those
addressed in the regulations as
presently written, that would prevent
the Solicitor from submitting a request
to the Department of Justice to initiate
litigation. Therefore, this comment was
not accepted. One comment suggested
that the exceptions to the policy listed in
§ 89.41(a) are too narrow. The comment
suggested that § 89.41(a) be expanded to
provide for the funding of private
counsel when the Attorney General
refuses or is unable to honor a
Department request that he initiate
litigation on behalf of a tribe because of
conflicts between agencies of the
government. Paragraphs (a) and (b)

§ 89.41, as presently written, clearly
encompass such conflict of interest
situations,

As was explained in the
Supplementary Information section of
the proposed rulemaking, § 89.41(a)
permits the Bureau of Indian Affairs to

fund private counsel whenever the
Attorney General advises the Solicitor,
for reasons other than the lack of merit
in the tribe's legal position, that the
Department of Justice cannot or will not
represent the United States as trustee
for the tribes. Funding under this section
is also available if the Attorney General
advises the Solicitor that because of
shortages of staff or particular time
constraints, the Department of Justice
cannot honor the Department of the
Interior's request to initiate litigation.
For this reason the above comment was
not accepted.

Section 89.41.(b).—Another comment
suggested that the meaning of “conflict
of interest” in § 89.41(b) should be
defined. This term is not used in the
regulations as a term of art. Rather, it
generally refers to those circumstances
where the programs, policies, actions or
goals of one agency within the
Department are in some measure
inconsistent with and adverse to those
of any other governmental agency.
Because of the vast array of situations in
which the programs, policies, actions or
goals of one agency may affect and
possibly interfere with those of another,
an attempl! to define the circumstances
in which a legitimate conflict of interest
arises would tend to restrict the freedom
of the Commitiee and the Assistant
Secretary to consider each request for
funds in light of the particular factual
context presented to make their
discretionary determinations on a case-
by-case basis. For this reason, the term
is not specifically defined in the
regulations.

Section 89.41(c)—Several
commentors inquired whether funds for
legal services rendered in connection
with the negotiation or performance of
contracts under Pub. L. 93-838 must be
requested under the procedure of
§ 89.43. Although the proposed rule was
ambiguous, incidental legal services
performed in connection with Pub. L. 93~
838 contracts are not subject to the
procedural requirements of this rule
unless such legal services are requested
for litigation purposes. If a tribe requests
funds for litigation purposes, the fact
that the litigation arises out of or is
connected with a Pub, L. 93-638 contract
is irrelevant, The circumstances
described in § 89.41 (a) or (b) must be
present and the provisions of § 89.42
and § 89.43 mus! be followed in order
for the tribe to obtain funds for
attorneys' fees for litigation purposes.
For instance, if the tribe requests
attorneys’ fees to enable the tribe to
initiate or defend a law suit arising out
of a Pub. L. 93-638 contract or legal
services are the subject of a Pub. L. 93—
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638 contract which itself authorizes
payment for private legal representation
to enable a tribe to initiate or defend a
law suit, the restrictions contained in

§ 89.41 (a) and (b) would apply and the
procedures of § 89-43 would have to be
followed.

Two comments questioned the
exclusion of funding for litigation
purposes from those provisions now
contained in § 89.41(c). This exclusion is
mandated by the December 6, 1978,
opinion of the Comptroller General (B-
114868) that 25 U.S.C. 175 precludes the
Department of the Interior from
releasing funds for attorneys’ fees for
litigation purposes unless the Attorney
General advises the Solicitor that the
Department of Justice cannot or will not
represent the United States as trustee
for the tribe. This restriction is very
broad and applies to all types of
litigation including suits arising out of or
connected with Pub. L. 93-638 contracts,

*Therefore, no additions or changes to
these regulations are deemed necessary.

Section 89.41{e){2).—One comment
suggested that paragraph (2) of
§ 89.41(e) be revised to allow the
Committee to consider the amount of
legal fees and expenses a tribe has paid
in the past in determining whether to
grant the tribe’s request. This comment
was rejected as it applies to
§ 89.41{e)(2). However, the extent to
which & tribe’s past expenditures for
legal representation affects its present
ability to contribute funds on a matching
basis for oversight and review activities
will be considered under § 89.42(b).
Section 89.42(b) establishes the ability
of the tribe to pay for all or part of its
legal expenses with its own money as a
factor in deciding whether government
funds should be made available.

Section 89.41(e)—One commentor
suggested that the provisions now
contained in § 89.41(e) should be
expanded to allow the Assistant
Secretary, upon approval of a request
for funds, to authorize the payment of
fees incurred while the request was
gendlng. This comment was rejected

ecause it creates the potential for
payment of unapproved requests.

Section 89.43 (b) and (c)—Several
comments requested inclusion of a
formal procedure by which a tribe
whose request for funds is not
recommended by the Committee,
established by paragraph (b), for the
approval of the Assistant Secretary may
appeal that decision, These comments
reflect legitimate concerns raised by the
fact that the instant rule provides no
mechanism for review of the
Committee’s initial decision not to
forward the tribe's request to the
Assistant Secretary. Several suggestions

of alternative appeals procedures were
made.

One comment suggested allowing
review of the Committee's adverse
determination by the Board of Indian
Appeals under 25 CFR Part 2. Under the
provisions contained in that Part, an
appeal to the Board of Indian Appeals is
permitted where a decision by officials
of the Bureau of Indian Affairs is
protested as a violation of a right or
privilege of the appellant, (25 CFR 2.2).
The instant regulations do not create or
confirm any right, privilege or
entitlement in an Indian tribe. Rather,
they describe the circumstances under
which the Assistant Secretary, with the
concurrence of the Solicitor, has
discretionary administrative authority to
fund private tribal counsel. As such, the
regulations are an inappropriale subject
for review by the Board whose
jurisdiction does not extend to
administrative actions on Indian matters
which are based solely on the
discretionary authority of the Assistant
Secretary as delegated under 208 DM 8.1
by the Secretary. [211 DM 13.11(B)}.

Revised paragraﬂh (b) provides that
the Committee shall review a tribe's
request for funds and recommend
approval or disapproval of the tribe’s
request. The Committee will then submit
its recommendations, along with the
tribe’s request, to the Assistant
Secretary for a final determination on
whether to seek the concurrence of the
Solicitor. Under this procedure, the
Assistant Secretary will review each
request for funds, as well as the
Committee's accompanying
recommendation, and will exercise,
along with the Solicitor, final
discretionary authority to approve or
disapprove each request.

The formulation of an appeals
procedure is not consistent with the
discretionary nature of the Bureau of
Indian Affairs' funding authority nor is
such & procedure possible within the
organizational framework of the
Department. The appropriate avenue of
appeal of the Assistant Secretary's
adverse determination under § 89.43(b)
is a judicial review of the decision under
5 U.S.C. 701-701e as an abuse of agency
discretion. For these reasons, the above
comment was rejected.

Several comments also requested that
the regulations be revised to include a
provision requiring the Assistant
Secretary to provide the requesting tribe
with a written statement of the reasons
for denying the tribe’s application for
funds, These comments also suggested a
time limit for acting on request for funds
to be incorporated into the regulations.
A tribe's decision to initiate litigation
may ofter depend on the availability of

BIA funds to meet a portion of the legal
expenses involved. Therefore, the tribe
should expect the Assistant Secretary lo
consider their request within a
reasonable time and, if the request is
rejected, to state the reasons for the
decision. However, to put a time
restriction on the Assistanl Secretary’s
decision making process would be
inconsistent with Assistant Secretarial
discretionary powers. Therefore, these
comments, while not without merit, have
also been rejected.

The primary author of this document
is George Crossland, Special Assistant
to the Assistant Secretary—Indian
Affairs, Department of the Interior, 18th
& C Sts., NW., Washington, D.C. 20240,
telephone number (202) 343-6031.

The Department of the Interior has
determined that this document is not a
major rule under E.O. 12291 and certifies
that this document will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The total amount
disbursed will not exceed $750,000. It is
unlikely that any single outlay will
exceed $80,000, except for two which
are mandated by law for up to $160,000
each, and for which the Secretary has
the option of expending additional
funds. The Department has also
determined that the National
Environmental Policy Act is
inapplicable to this proposed rule. The
information collection requirements
contained in § 89.43 do not require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 et s&q.,
because it is anticipated there will be
fewer than 10 respondents annually.

List of Subjects in 25 CFR Part 88

Indians-Law and Lawyers.
Part 89 of Title 25 of the Code of

Federal Regulations is amended as
follows:

PART 89—ATTORNEY CONTRACTS
WITH INDIAN TRIBES

1. The Table of Contents is amended
by adding four new sections and a
center heading to read as follows:

Payment of Tribal Attorney Fees With
Approprated Funds

Sec.

8940 Genera! policy.

86.41 Exceptions to policy.
8942 Factors to be considered
8943 Procedures,

2. The authority citation for Part 89 is
revised to read as follows:
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Authority: 5 U.S.C. 301; Secs. 89.1 to 89.8
also issued under 25 U.S.C. 478; Secs. 89.7 to
89.29 also {ssued under 25 U.S.C, 81: Secs.
89.30 to 89.35 also issued under 25 US.C. 2.9
and 82(a); Secs. 89,40 10 89.43 also Issued
under 25 U.S.C. 13,450 et. seq.

3. New §§ 89.40, 89.41, 89.42, and 89.43
and a new center heading are added to
read as follows:

Payment of Tribal Attorney Fees With
Appropriated Funds

§89.40 General policy.

In ordinary circumstances, legal
services with respect to trust resources
are provided for Indian tribe(s): (a) By
private counsel employed by tribes
when such tribe is financially able and
elects ta do so, or (b} by the United
States as trustee through the Office of
the Solicitor and/or the Department of
Justice. It is the policy of the Department
of the Interior not to use federally
appropriated funds to pay for private
counsel to represent Indian tribes.
Exceptions to that palicy are listed in
§ 89.41 of this part.

§89.41 Exceptions to policy.

The Assistant Secretary—Indian
Affairs upon concurrence of the Solicitor
and receipt of a recommendation as
provided by § 89.43 may, in his/her
discretion, authorize the direct or
indirect expenditure of appropriated
funds to pay reasonable attorney's fees
in order to permit an Indian tribe to
secure private legal representation in
the following circumstances:

{a) When a tribe determines it
necessary to bring a court action or to
defend itself to protect its trust
resources, rights claimed under a treaty,
sgreement, executive order, or statute,
or its governmental powers and the
Attorney General refuses assistance or
advises that assistance is not otherwise
available (Comptroller General's
Opinion B-114868, December 8, 1976).

(b) When a tribe determines it
necessary to institute or to defend itself
in an administrative proceeding to
protect its trust resources, rights claimed
under a treaty, agreement, executive
order, or statute, or to protect its
governmental powers and the Solicitor
is unable to provide representation due
to & conflict of interest or other reasons,

(c) When a tribe determines legal
assistance necessary, other than for
litigation, pursuant to a contract
executed under Pub, L. 93-638 and the
Solicitor has determined that the
services of his office are not available.

(d) When a tribe determines it critical,
and the Assistant Secretary—Indian
Affairs finds the concerns of the tribe to

have merit after consultation with and
the advice of the Solicitor, to intervene,
in a lawsuit being handled by the Justice
Department or in an administrative
proceeding being handled by the
Solicitor because the responsible
Government Attorney refuses either to
exclude or to include some facet of the
suit or proceedings which the tribe
claims renders such legal representation
completely inadequate to protect or in
contravention of the rights and interests
of the tribe. Prior to consulting with and
advising the Assistant Secretary—
Indian Affairs, in a lawsuit being
handled by the Justice Department, the
Solicitor shall seek the comments and
advice of the Attorney General.

(e) When a tribe determines, and the
Assistant Secretary—Indian Affairs,
after consultation with the Solicitor
concurs, that a substantial possibility of
a negotiated settlement or agreement
exists.

(f) Payment of fees will not be allowed
if such payment was not authorized
before services were performed.

(g) This rule applies to expenditure of
appropriated Federal funds and not a
tribe's own funds on deposit in the U.S,
Treasury.

§89.42 Factors to be considered,

The following factors are to be
considered in determining whether
funds should be paid to provide private
legal representation for a tribe.

(a) The merits of the legal position
which the tribe asserts. Greater weight
will be given to those cases where the
tribe's legal argument is deemed
particularly meritorious than to those
cases where the tribe's position,
although not entirely without merit, may
be relatively weak;

(b) The aKi
a part of its legal expenses out of its
own funds. A review of the tribe's
financial resources under this
subsection will include an examination
of the tribe's total expenditures to
determine whether its expenditures for
other purposes compori with the
asserted importance of the case for
which it seeks funds;

(¢) Whether the question the tribe
seeks to litigate is being litigated in
another case by another tribe;

(d) Whether, as a matter of strategy,
the issues the tribe seeks to litigate
could be more satisfactorily resolved in
another forum, in a different factual
context, or a different time; and

(e) Whether the issue should be
litigated at all in preference to a
legislative or other solution,

lity of the tribe to pay all or

§89.43 Procedures.

The information collection
requirenients contained in this section
do not require approval by the Office of
Management and Budget under 44 U.S.C.
3051 et seq., because it Is anticipated
there will be fewer than 10 respondents
annually.

(a) A tribe or other organization
seeking funds under § 89.41 shall submit
a written request through the Agency
Superintendent and the Area Director,
including

(1) A detailed statement describing
the nature and scope of the problems for -
which legal services are sought;

(2) A statement of the terms, including
total anticipated costs, of the requested
legal services contract;

(3) A current financial statement and
a statement that the tribe does not
possess sufficient tribal funds or assets
to pay for all or a part of the legal
services sought: and

(4) A statement of why the matter
must be handled by a private attorey
as opposed to Department of Justice or
Department of Interior attorneys.

All requests shall be considered by a
committee consisting of the Deputy
Assistant Secretary—Indian Affairs
(Policy), or his delegale, the Director of
the Office of Trust Responsibilities in
BIA or his delegate, and the Associate
Solicitor—Indian Affairs or his delegate.

(b) If two of the three committee
members recommend approval of a
tribe's request, the request, along with
the committee's recommendation, shall
be submitted to the Assistant Secretary
for final determination after
consultation with and the advice of the
Solicitor. The committee's
recommendation shall indicate the
amount of funds recommended to assist
the tribe, the hourly rate allowed, the
maximum amoun! permitted to be
expended in the recommended action
and the tribal contributions, if any. The
Assistant Secretary shall approve the
request only with the concurrence of the
Solicitor.

{c) The requirements imposed by this
policy are supplementary to those
contained in all existing regulations
dealing with attorney contracts with
Indian tribes and, in particular, those
contained in Parts 88 and 89 of this Title.

Dated: August 6, 1082,

Kenneth Smith,

Assistant Secretary—Indian Affairs,
{FR Doc. 63-2333 Filed 1-27-4% 845 am|
BILLING CODE 4310-02-M
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 51

(T.D.7871]

Excise Tax Regulations Under the
Crude Oll Windfall Profit Tax Act of
1980; Exempt Royalty Oil; Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to final rule.

SUMMARY: This document contains.a
correction to the Federal Register
publication beginning at 48 FR 1711,
January 14, 1983, of the full text of the
regulations which were the subjact of
Treasury Decision 7871 relating to the
windfall profit tax on domestic oil.

EFFECTIVE DATE: The regulations apply
to oil removed after December 31, 1981.
This correction is to be effective the
same date.

FOR FURTHER INFORMATION CONTACT:
David R. Haglund of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224 {Attention: CC:LR:T) (202~
566-3459).

SUPPLEMENTARY INFORMATION:
Background :

On January 14, 1983, the Federal
Register published final regulations (48
FR 1711) relating to exempt royalty oil
and the procedure for executing an
exempt royalty owner's certificate.

Need for Correction

As published, the amendments to the
regulations which were the subject of
Treasury Decision 7871 inaccurately
identified the area to be amended in
instructional paragraph 1 as
“paragraphs (b)(2) and (d)" rather than
“paragraph (b){2)". This error appeared
on page 1712, in the left hand column.

Drafting Information

The principal author of this correction

is David R. Haglund of the Legislation
and Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service.

€orrection of Publication

Accordingly, the publication of the
regulations which were the subject of FR
Doc. 83-1127 is corrected by revising
instructional paragraph 1 to read as
follows:

Paragraph 1. Section 51.4995-2 is

amended by revising the ninth sentence
in paragraph (a) and by revising
paragraph (b) (2) to read as follows:
George H. Jelly,

Director, Legislation and Regulations
Division.

[FR Doc. 63-2500 filed 1-27-8% 648 am)

BILLING CODE 4830-01-M

DEPARTMENT OF DEFENSE

Office of the Secretary
32 CFR Part 369

[DOD Directive 5105.2]

Delegation of Authority to Deputy
Secretary of Defense

AGENCY: Office of the Secretary of
Defense,

ACTION: Final rule.

sUMMARY: This rule delegates authority
to the Deputy Secretary of Defense
granting him full power and authority to
act for the Secretary of Defense. It is
being incorporated into this title in
compliance with 5 U.S.C. (a)(1) and 1
CFR 305.76-2.

EFFECTIVE DATE: The Secretary of
Defense signed this rule to be effective
January 12, 1983.

FOR FURTHER INFORMATION CONTACT:
Mr. Howard Becker, Office of the
Deputy Assistant Secretary of Defense
(Administration), Organizational and
Management Planning, Washington,
D.C. 20301, Telephone: 202-697-1143,

SUPPLEMENTARY INFORMATION: In FR
Doc. 8015868 appearing in the Federal
Register on May 23, 1980 (45 FR 34880)
the Office of the Secretary of Defense
published Part 389, and in FR Doc, 81-
5847, appearing in the Federal Register
on February 24, 1981, the first revision
was published. This revision of Part 369
delegates authority to the present
Deputy Secretary of Defense.

List of Subjects in 32 CFR Part 369

Authority delegations (Government
agencies).

Accordingly, 32 CFR, Chapter L is
amended by revising Part 369 to read as
follows:

PART 369—DELEGATION OF

AUTHORITY TO DEPUTY SECRETARY

OF DEFENSE

Sec.

3691 Reissuance.
360.2 Purpose.
Authority: 10 US.C. 133.

§369.1 Reissuance.
This Rule is reissued and updated.

| §369.2 Purpose.

(&) In accordance with Title 10, U.S.C.
133(d), 1 hereby delegate to Deputy
Secretary of Defense Paul Thayer full
power and authority to act for the
Secretary of Defense and to exercise the
powers of the Secretary of Defense upon
any and all matters concerning which
the Secretary of Defense is authorized to
act pursuant to law.

(b) The authority delegated herein
may not be redelegated.

M. 8. Healy,

Federal Register Liaison Officer, Washington
Headquarters Services, Departinent of
Defense.

January 25, 1883,

[FR Doc. #3-3406 Piled 1-27-85: 845 am)

BILLING CODE 3810-01-M

Department of the Air Force
32 CFR Part 832

Employment of Civil Air Patrol

AGENCY: Department of the Air Force,
DOD.

ACTION: Final rule.

SUMMARY: The Department of the Air
Force is amending its public relations
regulations by removing Part 832,
Employment of Civil Air Patrol of
Chapter VII, Title 32. The source
documents, Air Force Regulations
(AFRs) 46-3, 46-4, 46-5 and 46-6 are
intended for internal guidance and have
limited applicability to the general
public. This actionis a result of
departmental review in an effort to
insure that only regulations which
substantially affect the public are
maintained in the Air Force portion of
the Code of Federal Regulations.

EFFECTIVE DATE: January 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Maj. David G. Roeber, HQ USAF Office
of Air Force Reserve, AF/REV,
Pentagon, Washington, D.C. 20330, (202)
697-7036.

SUPPLEMENTARY INFORMATION:
PART 832—{REMOVED]

Accordingly, 32 CFR is amended by
removing Part 832

List of Subjects in 32 CFR Part 832

Airmen, Disaster assistance,
Volunteers, Organizations and functions
(Government agencies).
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(10 US.C, 8012}

Winnibel F. Holmes,

Afr Force Federal Register Liaison Officer.

|FR Doc. 83-2470 Filed 1-37-83; 845 am]

BILLING CODE 3010-01-M

e ————————————————————

DEPARTMENT OF THE INTERIOR
National Park Service
36 CFR Part 72

-
Urban Park and Recreation Recovery
Program
AGENCY: National Park Service, Interior.
AcTION: Amendment to Final Rule.

SUMMARY: Current regulations for the
Urban Park and Recreation Recovery
(UPARR) Program limit construction
components of projects to three years or
three construction seasons, whichever is
greater. This document amends the rules
of the UPARR Program to permit
extensions of time for construction
components, if, in the opinion of the
Director, the extension will assure that
completion of the grant objectives will
be cost-effective, in accord with
established goals of the UPARR
Program, and of benefit to the federal
government.

EFFECTIVE DATE: January 28, 1983.
ADDRESS: Comments should be directed
to the Division of State, Local and Urban
Programs, National Park Service, U.S.
Department of the Interior, Washington,
D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Mr. Samuel Hall, Division of State, Local
and Urban Programs, National Park
Service, U.S, Department of the Interior,
Washington, D.C. 20240, (202) 343-3700.
SUPPLEMENTARY INFORMATION: Since the
establishment of the UPARR Program in
1979, there have been delays in the
implementation of construction
components of some UPARR grants.
These delays were beyond control of
and not anticipated by the program
administrators nor the grantees at the
time of gran! approval. Now, in the
fourth year of program operations, time
extensions beyond the three year or
three construction season limit may be
necessary for the cost-effective
completion of grant construction
components,

Therefore, because the final UPARR
regulations (Federal Register, October
29, 1980, (45 FR 71714)) did not
anticipate these delays, it may become
necessary to allow extensions in
construction time, if, in the opinion of
the Director. such extensions will

facilitate cost-effective project
completion and assure the advancement
of the grant purposes. In such cases,
time extension approvals will be made
only after careful consideration of the
circumstances involved in each request.
The decision in all requests for time
extensions will be based on the
existence of extenuating circumstances
which must be clearly outlined in
writing by the grantee, and should
include at a minimum:

1. A detailed explanation of the
reasons for the delay in completion and
closeout of the grant.

2. Steps that have been taken to
correct delay-causing factors.

3. A detailed schedule of events that
will carry the grant through to closeout.

4. A statement addressing the issue of
whether or not remaining funds
obligated to the approved project are
sufficient to complete all work outlined
in the grant agreement.

Recognizing that the effect of this
amendment is to reflect delays which
were beyond the control of program and
grant administrators, that it may take as
long as another construction season to
publish and receive comments on this
amendment as a proposed rule, and that
a few jurisdictions may scon need a
time extension to complete their projects
in a cost-effective manner, it is
expedient to publish this amendment as
a final rule.

For these reasons, It has been
determined that the responsibility to
protect the advancement of grant
purposes and facilitate cost-effective
benefits makes it impracticable and
contrary to the public interest to publish
this amendment as a proposed rule, or to
delay the effective date for this
publication. Therefore, in accordance
with the exceptions provided for in the
Administrative Procedure Actin 5
U.S.C. 553(b)(B) and and d(3), this
amendment to the UPARR Grant
Procedure regulations is published as a
final rule effective immediately.

E.O. 12291 and the Regulatory Flexibility
Act

The Department of the Interior has
determined that this document is not a
major rule under E.O. 12291 and certifies
that this document will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq). This amendment will
only affect the time extension of 10 to 15
construction projects out of a total 670
UPARR projects. This will not have an
annual gross eifect on the economy of
$100 million or more because this grant

program has not exceeded $100 million
in annual aggroprlauom. By allowing
projects to be completed within a
reasonable time extension, this
amendment will not result in significant
adverse effects on competition,
investment or innovation, and does not
pertain to U.S. or foreign-based
enterprises in domestic or ex

markets. ¥

Paperwork Reduction Act

This rule does not contain information
collection requirements which require
approval by the Office of Management
and Budge! under 44 U.S.C. 3501 &t seq.

List of Subjects in 36 CFR Part 72

Grant programs, Recreation, Urban
parks.

(Catalog of Federal Domestic Assistance
15.919)

{Title X, National Parks and Recreation Act
of 1978, Pub. L. 95-625, 16 U.S.C. 2501-2514)
G. Ray Amett,

Assistant Secretary for Fish and Wildlife and
Parks.

PART 72—URBAN PARK AND
RECREATION RECOVERY ACT OF
1978

Effective January 28, 1983, § 72.33 is
amended by revising paragraph (a) as
follows:

§7233 mmmmmum

(a) Construction components of
projects must be initiated during the firs!
full construction season following grant
approval, The time for completing
construction components of either
Rehabilitation or Innovation proposals
will be limited to three years or three
construction seasons, whichever is
greater, unless in the opinion of the
Director an extension of time not to
exceed a designated period will assure
that completion of the grant objectives
will be cost-effective within funding
currently available, in accord with
established goals of the UPARR
Program, and of benefit to the federal
government. Any component of an
Innovation proposal which is to provide
services or programs, must be started
within one year from grant approval,
The grant project term and expiration
date for Rehabilitation and Innovation
proposals will be established by NPS at
the time of grant approval.

[FR Doc. 83-2375 Filed 1-27-83; 845 am)
BILLING CODE 4310-70-M
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DEPARTMENT OF COMMERCE
Patent and Trademark Office
37CFR Part 2

[Docket No. 30120-11]

Trademark Oppositions; Petitions To
Cancel and Affidavits or Declarations
Under Section 8 of the Trademark Act

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Final rule,

SUMMARY: The Patent and Trademark
Office is amending the rules of practice
in trademark cases to eliminate the
requirement for verification of
oppositions and petitions to cancel; to
require that additional requests for
extension of time to oppose be filed
prior to the expiration of an extension;
to require that affidavits or declarations
filed under Section 8 of the Trademark
Act show use of the mark in commerce;
and 1o clarify and revise certain other
procedures for oppositions and petitions
to cancel. The amendments are
necessary to implement certain
trademark provisions of Pub. L. 97-247,
enacted August 27, 1982, which
provisions are effective six months after
the date of enactment, and to revise and
codify existing practices s0 as to assist
the orderly and prompt resolution of the
issues.

EFFECTIVE DATE: February 27, 1983,

FOR FURTHER INFORMATION CONTACT:
As to the rules relating to oppositions
and petitions to cancel, Ms. Janet Rice
by telephone at (703) 557-3551 or by
mail addressed to the Commissioner of
Patents and Trademarks, Attention: Ms.
Janet Rice, Crystal Square 5, Suite 1008,
Washington, D.C. 20231. As to the rules
relating to affidavits or declarations
under Section 8, contact Ms. Paula
Hairston by telephone at (703) 557-3882
or by mail addressed to the
Commissioner of Patents and
Trademarks, Attention: Ms. Paula
Hairston, Room CP2-3C-06,
Washington, D.C. 20231,
SUPPLEMENTARY INFORMATION:
Amendments to rules 2.101, 2,102, 1.103,
2.111, and 2.112, among others, were
proposed in a rulemaking notice
published in the Federal Register on
June 29, 1982, at 47 FR 28324, the Patent
and Trademark Office Official Gazette

of July 27, 1982, at 1020 O.G. 25, and Vol.

24 of BNA's Patent, Trademark &
Copyright Journal {July 1, 1982) at p. 236.
The purpose of these proposed
amendments was to revise and codify
existing practices. One of the proposed
amendments (not adopted herein) was

to interchange rules 2.101 and 2.102.
Interested parties were requested to
submit written comments on or before
October 4, 1982. An oral hearing was
held on the same date. Written
comments relating to proposed rules
2101, 2.102, 2.103, 2.111, and 2.112 were
submitted by four organizations and one
individual. Three persons testified at the
oral hearing.

Two of the individuals testified in
behalf of organizations which also
submitted written comments. Each of
the two testified that the organization
which he represented approved of the
proposed amendments except as
indicated in the organization's written
comments. The third individual testified
concerning the history and purpose of
the proposed amendments and
expressed his approval of them.

However, further changes to several
of these proposed rules, as well as
amendments to other trademark rules,
were required in order to implement
certain trademark provisions of
intervening Pub. L. 87-247 enacted
August 27, 1982, The text of the law is
published in the Patent and Trademark
Office Official Gazette of October 26,
1882, at 1023 0.G. 31.

Provisions of Pub. L. 97-247 relating to
trademark fees were implemented by
trademark fee rule changes which were
published in the Federal Register on July
30, 1982 at 47 FR 33086 and which took
effect on October 1, 1982, That final rule
document was based on the public law
in effect at that time, Pub. L. 96-517, and
on H.R. 6260, which was then pending
but is now Pub. L. 87-247. As a result of
the fee rule changes, which were
subsequently confirmed in 8 document
published in the Federal Register on
September 17, 1982 at 47 FR 41272,
further changes to rule 2.101 (identified
in the June 29, 1962 notice as 2.102) were
required.

Additional changes to rules 2,101
(identified in the June 20, 1982 notice as
2.102), 2.103 and 2.111, as well as
changes to rules 2.161 and 2.162, were
required in order to implement the
provisions of Sections 8 and 9 of Public
Law 97-247. Section 8 of the new law
amends Section 8 of the Trademark Act
of 1946 (15 U.S.C. 1058) to require that
an affidavit or declaration filed under
Section 8 show use of the mark in
commerce. Section 9{a) amends Section
13 of the Trademark Act (15 U.S.C. 1063)
to eliminate the requirement for
verification of oppositions {thus
permitting a party’'s attorney to sign an
opposition before the Trademark Trial
and Appeal Board), and to require that
additional requests for extension of time
to oppose be filed prior to the expiration
of the extension. Section 9(b) amends

Section 14 of the Trademark Act (15
U.S.C. 1064) to eliminale the requirement
for verification of petitions to cancel
(thus permitting a party’'s attorney to
sign petitions to cancel before the
Trademark Trial and Appeal Board).
The provisions of Sections 8 and 9 of the
new law which are implemented by the
rules amended in the present notice are
effective February 27, 1983,

The proposed changes to rules 2.101
(identified in the June 29, 1982 notice as
2.102), 2,103, 2,111, 2.181, and 2.162
required as a result of the enactment of
Pub. L. 97-247 were published in the
Federal Register on November 24, 1982
at 47 FR 53054. In that notice, as in the
June 29, 1982, notice, rules 2.101 and
2.102 were interchanged, and it was
indicated in the notice that although
rules 2.102 (identified in the notice as
2.101) and 2.112, as proposed in the June
29, 1982, notice, already included the
necessary changes called for by Pub. L.
97-247 and thus were not being
republished, further comments on the
two proposed rules would be
entertained. Interested parties were
requested to submit written comments
on or befare January 7, 1883. Comments
were received from one organization.

Other provisions of Pub. L. 97-247
relevant to trademark cases either
require no changes in Part 2 of Title 37
CFR or require changes in Part 1 which
were proposed in a separate notice.

Sections 10, 11, and 14(c) of the new
law amend the Trademark Act but
require no changes in the trademark
rules of practice. Section 10 amends
Section 15 of the Trademark Act (15
U.S.C. 1065) relating to incontestability
of registered marks. Under the amended
section, a registered mark does not
acquire incontestability if its use
infringes a valid right acquired under the
law of any state or territory by use of a
mark or trade name continuing from a
date prior to the date of registration.
Before the section was amended, the
date was the date of publication.
Section 11 amends Section 16 of the Act
{15 U.S.C. 1066) to correspond to the

~curren! practice relating to interferences.

The amended section states that an
interference will be declared only upon
petition to the Commissioner showing
extraordinary circumstances. Section
14(c) amends Section 11 of the Act (15
U.S.C. 1061) relating to
acknowledgements and verifications.
An official authorized to administer
oaths in a foreign country may prove
such authority by apostille if the foreign
country accords like effect to apostilles
of designated officials in the United
Stales.
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Section 12 of the new law affects
practice in both patent and trademark
cases. Amendments to the rules in Part 1
which apply to both patent and
trademark cases were proposed in a
separate notice published in the Federal
Register on Oclober 27, 1982 at 47 FR
47744,

In summary, this notice of final
rulemaking is based upon the notices of
proposed rulemaking published in the
Federal Register on June 29, 1982, at 47
FR 28324 and on November 24, 1982 at
47 FR 53054.

Discussion of Specific Sections Changed

The rules which are being amended
are discussed below. (The designation §
is used in The Code of Federal
Regulations to denominate a rule;
lettered subdivisions (“(a)", “(b)", etc:)
are subsections of rules; numbered
subdivisions {“{1)", "{2)", etc.) are
paragraphs within sections or
subsections.)

It was proposed in the notice of June
29, 1862, that former §§ 2.101 and 2,102
be interchanged. That proposal has not
been adopted in the amended rules.
Further, § 2.101, as amended, eliminates
the requirement for verification of
oppositions.

Section 2.101(a), as amended, states
when an opposition proceeding is
commenced, which is important for the
application of § 2.135.

Section 2.101(b), as amended,
indicates that an opposition should be
addressed to the Trademark Trial and
Appeal Board, which helps to route mail
within the PTO.

Section 2.101(c), as amended, requires
that an opposition be filed within thirty
days after publication of the application
or prior to the expiration of a granted
extension of time for filing an
opposition.

Section 2.101(d)(1) requires the
payment of the statutory fee for an
opposition, and provides for the late
payment of opposition fee or fees, when
a notice of opposition is not
accompanied by at least one full fee to
oppose one class by one person, if the
required feefs) s submitted to the Patent
and Trademark Office within the time
limit set in the notification of the defect
by the Office, This section incorporates
the substance of, and replaces, § 2.101(c)
which was adopted effective October 1,
1882, 47 FR 33086 at 33111.

Section 2:101(d) (2) and (3) provide,
where the fees that are submitted are
insufficient for the number of classes
being opposed and/or for the number of
persons joined as party opposer, an
opportunity for submission of the
required fees or specification of the
class or classes opposed and/or of the

party opposers, and provides for the
allocation of the insufficient fees if no
such specification is made,

Sections 2.102 (a) and (b). as
amended, repeat, with revisions to
clarify the provisions, former § 2.102(a).

Section 2.102(c) requires that a notice
of gpposition be filed within thirty days
after publication of the application or
prior to expiration of a granted
extension of time for filing a notice
opposition, and provides that extensions
of time to file an opposition aggregating
more than 120 days will not be granted
except upon (1) the written consent of
applicant, or (2) a written request by the
potential opposer which states that
applicant has consented to the request
and which includes proof of service
upon applicant, or (3) a showing of
extraordinary circumstances.

Section 2,102(d) provides that a
request to extend the time for filing a
notice of opposition should be submitted
in triplicate. This section codifies an
existing practice which expedites
notification of the Board's action on a
request for an extension of time.

Section 2.103 is removed. Since
§ 2.101, as amended, eliminates the
requirement for verification of an
opposition and allows the attorney to
sign an opposition without need for
subsequent confirmation, § 2.103 is
unnecessary.

Sections 2.111 and 2.112, as amended,
eliminate the requirement for
verification of petitions for cancellation.
It was proposed in the notice of June 29,
1982 that the requirement for
verification of a petition for cancellation
be deleted from § 2.112 and be placed in
§ 2.111. The requirement is not included
in either section, as amended. *

Section 2.111(a) states when a
cancellation proceeding is commenced,
which is important for the application of
§2.134.

Section 2.111(b) incorporates most of
the provisions of former § 2.111 and also
indicates that a petition for cancellation
should be addressed to the TTAB, which
helps to route mail within the PTO.

Section 2.111(c) states the requirement
for the payment of the fee(s) due upon
filing a petition for cancellation;
provides, where the fees that are
submitted are insufficient for the
number of classes sought to be
cancelled and/or for the number of
persons joined as party petitioners, an
opportunity for submission of the
required fees (provided that the five-
year period, if applicable, has not
expired) or specification of the class or
classes sought to be cancelled and/or of
the party petitioners; provides for the
allocation of the insufficient fees if no
such specification is made; and states

that the filing date of a petition for
cancellation is the date of receipt in the
Patent and Trademark Office of the
petition with the required fee, and that if
the amount of the fee filed with the
petition is sufficient for at least one
named party petitioner and one class of
goods or services but is less than the
required amount because multiple party
petitioners and/or multiple classes in
the registration for which cancellation is
sought are involved, and the required
additional amount of the fee Is filed
within the time limit set in the
notification of the defect by the Office,
the filing date of the petition with
respect to the additional party
petitioners and/or classes is the date of
receipt in the Patent and Trademark
Office of the additional fees.

Section 2.112(a) incorporates that part
of former § 2.112 which described the
contents of a petition for cancellation,
except that the requirement for
verification has been removed.

Section 2.112(b) states the conditions
for filing a consolidated petition for
cancellation of different registrations
owned by the same party.

Section 2.161, as amended, requires
that an‘affidavit or declaration filed
under Section 8 of the Trademark Act of
1946 show that the mark is in use in
commerce.

Sections 2.162(e), () and (), as
amended, require that the affidavit or
declaration filed under Section 8 of the
Trademark Act of 1946 state that the
mark is in use in commerce, and specify
the nature of such commerce. The latter
requirement is consistent with
§ 2.33(viti) of the trademark rule which
requires that the application for
trademark registration specify the
nature of the commerce in which the
mark is used.

Response to Comments on the Rules

All of the comments received in
response to the notices of proposed
rulemaking published in the Federal
Register on June 29, 1982, and November
24, 1982, have been given careful
consideration, and a number of the
suggested modifications have been
adopted. The comments and responses
appear below.

Comment: One organization opposed
the proposal to reverse the order of
§§ 2101 and 2.102, asserting that a
change in the location of § 2.101 would
be likely to cause confusion, and that
the more logical order is to first explain
the substance of filing an opposition and
then explain how to obtain an extension
of time in which to act.

Response: To minimize confusion in
view of the numerous recent rule
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changes and proposed rule changes, the
proposal to reverse the order of §§ 2.101
and 2.102 has been withdrawn.

Comment: One organization noted
that in §§ 2,101 and 2.102, as proposed,
the term “opposition”, when used to
refer to the complaint in an opposition
proceeding, has been changed to “notice
of opposition™. The organization
expressed its belief that there is no
reason for reverting to the phrase
“notice of opposition” except tradition,
and that that phrase is confusingly
similar to the phrase "notification of
opposition,

Response: The proposal to change
“opposition" to “notice of opposition" in
certain instances has not been adopted.

Comment: Two organizations
suggested that § 2.101(d) (identified as
§ 2.102(e) and as 2.102(d) in the notices
of proposed rulemaking of June 29, 1982,
and November 24, 1982, respectively),
which deals with insufficient opposition
fees and provides for the allocation of
the fees submitted, be revised to give
opposer(s) an opportunity to select the
opposer(s) and/or classes to which the
submitted fees apply. One of these
organizations suggested that the opposer
also be given an opportunity to submit
the proper fee(s), Similar comments
were made with respect to § 2.111(c)
(identified in the June 29, 1982 notice as
§ 2.111(d)). which deals with insufficient
cancellation fees.

Response: Where the fees submitted
are insufficient for each named party
opposer or petitioner for each class
sought to be opposed or cancelled, it is
in fact the practice of the Board to give
the opposer(s) or petitioner{s) an
opportunity to either submit the proper
fees or to select the opposer(s) or
petitioner{s) and/or classes to which the
submitted fees apply. Accordingly, the
sections have been changed to reflect
this practice. See also, with respect to
insufficient cancellation fees, § 2.85(e).

Comment: One member of one of the
organizations suggested that the
subsections identified as § 2.102 (e) and
() in the notice of proposed rulemaking
of June 29, 1982, and as § 2.102 (d) and
(e) in the notice of proposed rulemaking
of November 24, 1982, be consolidated
into a single subsection so that all of the
provisions concerning insufficient
opposition fees will appear in the same
subsection. Another organization
suggested that these and certain other
portions of the rules dealing with fees be
moved to § 2.6 or a new § 2.7,

Response; The suggestion concerning
consolidation has been adopted, and the
two subsections in question have been
consolidated into the single subsection
now identified as § 2.101(d). Inasmuch
as it is believed that the most logical

and effective location for these
provisions is § 2.101, the suggestion that
they be moved to § 2.6 or a new § 2.7
has not been adopted.

Comment; One individual suggested
that § 2.101(a) (identified as § 2.102(a) in
the notices of proposed rulemaking) and
§2.111{a) be modified by inserting the
word “properly"” before the work
“executed” in order to make it clear that
an opposition or cancellation proceeding
is not commenced until a properly
verified complaint has been filed.

Response: In view of the elimination
of the requirement for verification of
oppositions and petitions for
cancellation, this suggestion is moot.

Comment: One organization
suggested, with respect to the phrase “or
other person authorized to represent the
potential opposer” which appears in
§ 2.102(a) (identified as § 2.101(a) in the
June 29, 1982 notice of proposed
rulemaking), that the type of
authorization intended here be
explained by inserting a cross reference
to § 2.12 (b) and (c) and § 2.17(b), the
sections entitled "Persons who may
practice before the Patent and
Trademark Office in trademark cases™
and “Recognition for representation”,
respectively.

Response: The subsection has been
modified as suggested.

Comment: One organization stated,
with respect to § 2.102(b) (identified in
the June 29, 1982 notice of proposed
rulemaking as § 2.101(b)), that it agreed
with “the PTO's proposed amendment in
paragraph (b) regarding ‘privity",” but
believed that “the intent should be
mentioned in the legislative history of
the rules.”

Response: The substance of § 2.102(b),
as amended, is identical to the latter
portion of former § 2.102(a). That is, the
amendment is not substantive in nature
but rather involves a slight improvement
in the wording of the subsection. The
gmmion concerning privity was added

y an earlier amendment effective
February 1, 1976. The legislative history
of that rule change may be found in the
notice of proposed rulemaking published
in the Federal Register on February 11,
1975 at 40 FR 8363 and in the notice of
final rulemaking published"in the
Federal Register at 41 FR 758,

Comment: One organization suggested
that the phrase “under this section” be
deleted from the subsection identified as
§ 2.101(c) in the June 29, 1982 notice of
proposed rulemaking (§ 2.102(c), as
amended) so that extensions can be
granted without requiring a showing of
good cause following an extension
which is not made under this section, as,
for example, after a blanket extension
published in the Official Gazette,

Response: The suggestion has been
adopted.

Comment: Two organizations and
some of the members of the “cognizant
committee” of a third organization
commented, with respect to the
subsection identified in the June 29, 1962
notice as § 2.101(c) (§ 2.102(c), as
amended), that the requirement that a
potential opposer seeking an extension
of time beyond 120 days based upon the
consent of applicant must furnish
applicant's consent in writing is unduly
harsh and that the potential opposer
should be permitted to rely upon
applicant’s oral consent.

Response; Rule 2.102(c), as amended,
permits the potential opposer to rely
upon applicant’s oral consent provided
that the request to extend is
accompanied by proof of service upon
applicant or its authorized
representative. Although proof of
service of papers filed in connection

- with an inter partes proceeding before

the Board upon the other parties to the
proceeding is required after the
proceeding commences, it is not
normally required prior to that time.
However, where a request for extension
of time to oppose beyond 120 days is
based upon potential opposer’s
assertion that applicant has given its
oral consent thereto, the requirement for
proof of service is necessary in order to
provide applicant written confirmation
of its oral consent.

Commaent: Another portion of the
“gognizant committee™ of the
organization referred to in the comment
above suggested, with respect to the
same subsection, that either the
language regarding written stipulation
be deleted or that the word “or" before
the phrase “upon a showing of
extraordinary circumstances’ be change
to “and", thereby making a showing of
extraordinary circumstances an
essential requirement for any extension
of time to oppose beyond 120 days.

Response: It is advantageous both o
the Office and to the parties to a
potential opposition if the conflict
between the parties can be settled
without resort to an opposition
proceeding. It is believed that the
changes suggested by this portion of the
committee are unduly restrictive and
would cause oppositions to be filed in
cases where they might otherwise be
avoided. Accordingly, the proposed
changes have not been made. It should
be noted in this regard that even when a
request for extension of time beyond 120
days is based upon the written or oral
consent of the applicant, good cause
must still be shown for the requested
extension. Thus the potential for abuse
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of the extension of time process which
would exist if there were no requirement
for a showing of good rause is avoided
in § 2.102(c) as amended. ‘

Comment: One organization
questioned the provisions in § 2.111 for
the payment of late fees in connection
with a petition for cancellation as being
possibly incansistent with § 14 of the
Trademark Act of 1946, which states
that the “petition * * * may, upon
payment of the prescribed fee, be filed
* * * " noted that there is the possiblity
that the five-year period of § 14 would
pass between the filing of the petition
and the payment of the fee as to one or
more classes; and suggested that a
petition to cancel should not be effective
as to any class or person until the fee for
that class is paid and the filing is
complete.

Response: While it has been held,
because of the power granted to the
Commissioner by § 13 of the Trademark
Act of 1946 to extend the time for filing a
notice of opposition and to fix a time
within which an unverified opposition
may be verified, that the payment of the
required fee is not jurisdictional in the
case of an opposition (See: Marzall v,
Libby, McNeill & Libby, 89 USPQ 10
(D,C. Cir. 1851), and Colgate-Palmolive
Company v. Brenner, 148 USPQ 535
(S.D.N.Y. 1965)). the Court of Customs
and Patent Appeals has held, in The
Williamson-Dickie Manufacturing
Company v. Mann Overall Company,
Inc., 149 USPQ 518 (CCPA 1268), that the
payment of the required fee for a
petition for cancellation is a
jurisdictional requirement without
which a petition has not been filed in
compliance with § 14 of the statute, Cf.

§ 9 of the Trademark Act of 1946 (which,
like § 14, contains no provision granting
the Commissioner the power to extend
the time for filing). § 2.183(b) of the
Trademark Rules of Practice, and In re
Michaels Stern & Company,
Incorporated, 189 USPQ 382 (Comr.
1978). Further, when multiple classes are
combined in a single application or
registration, the combined application or
registration is regarded as though it
were a group of individual applications
which have been physically assembled
within a single file wrapper bearing a
single serial or registration number, and
each of these Individual applications or
registrations must stand or fall on its
own merits in pre-registration and post-
registration ex parte and inter partes
proceedings, so that if an opposition or
petition for cancellation is filed with
respect to more than one of the classes
in the combined application or
tegistration, there are effectively
multiple separate proceedings, each of -

which must be determined on its own
facts and merits. See, for example:
Federated Foods, Inc. v. Fort Howard
Paper Company, 192 USPQ 24 (CCPA
1974), and In re Bombardier Limited, 204
USPQ 943 (Comr. 1979). Similarly, when
multiple persons are named in a
complaint as party opposers or
petitioners, each must show that it
would be damaged by the issuance or
continued existence of the registration
in question, so that if two different
persons, for example, are joined as party
petitioners, there are effectively two
different cancellation proceedings, each
of which must be determined on its own
merits. It follows from the foregoing that
when a petition for cancellation
involves multiple classes and/or party
petitioners. the required fee is
jurisdictional with respect to each class
and/or party petitioner, that is, that the
petition for cancellation is not effective
as to any class or person until the fee for
that class or person has been received
by the Office: and that if the five-year
period of § 14 of the Trademark Act of
1946 expires between the filing of the
petition and the payment of the fee as to
one or more classes or party petitioners,
the petition as to those classes or party
petitioners can be entertained by the
Trademark Trial and Appeal Board only
to the extent that the petition is based
upon the provisions of § 14 (c). (d) or (e)
or § 24 of the statute or seeks
cancellation of a registration issued
under the Act of 1920. Accordingly,

§ 2.111(a) has been revised to state that
a cancellation proceeding is commenced
by the timely filing of a petition for
cancellation, together with the required
fee, in the Patent and Trademark Office;
the last sentence of subsection (b) has
been revised to indicate that in those
cases where the five-year limitation is
applicable, both the petition and the
required fee must be filed within the
five-year period; in subdivisions (1) and
(2) of subsection (c) (identified in the
notice of proposed rulemaking of June
29,1982, as subsection (d)), the provision
of an opportunity to submit additional
fees is limited, if the five-year period is
applicable, to those cases in which the
period has not expired; and a new
subdivision (3) has been added to
subsection (c) stating that the filing date
of a petition for cancellation is the date
of receipt in the Patent and Trademark
Office of the petition together with the
required fee, and that if the amount of
the fee filed with the petition is
sufficient for at least one named party
petitioner and one class of goods or
services but is less than the required
amount because multiple party
petitioners and/or multiple classes in

the registration for which cancellation is
sought are involved, and the required
additional amount of the fee is filed
within the time limit set in the
notification of the defect by the Office,
the filing date of the petition with
respect to the additional party
petitioners and/or classes is the date of
receipt in the Patent and Trademark
Office of the additional fees.

Comment: One organization suggested
that a cross reference to § 2.6 be added
to § 2.111(c)(1) (identified in the June 29, *
1982, notice of proposed rulemaking as
§ 2.111(d)(1)) along with the reference to
§ 2.85(e).

Response: A cross reference to § 2.6
has been added to § 2.111(c)(1), along
with the reference to § 2.85(e).

Comment: One organization objected
to § 2.162(e) to the extent that it requires
that a statement of use in commerce
“must be supported by evidence which
shows that the mark is in use in
commerce * * *." and recommended
that the words “in commerce” be
deleted from the quoted phrase. The
organization Indicated that while it did
not object to the requirement of use in
commerce, nor to the requirement of a
showing that the mark is in use, it did
object to a requirement of a showing
that the mark is in use in commerce
since such & showing could not be
accomplished by a mere specimen but
would also require invoices or the like.

Response; The subsection has been
modified as suggested.

Environmental, Energy, and Other
Considerations

The rule change will not have a
significant impact on the quality of the
human environment or the conservation
of energy resources,

The rule change will not have a
significant adverse economic impact on
a substantial number of small entities
(Regulatory Flexibility Act, Pub. L. 96~
354). The rule change includes no
additional or increased fees.
Substantive rights to use valuable
trademarks are not adversely affected.
The rule change serves to implement the
required trademark provisions of Pub. L.
97-247.

The rule change does not impose a
record keeping or reporting burden
under the Paperwork Reduction Act of
1880, 44 U.S.C. 3501 et seq. No additional
information is required from the public.
No additional records are required to be
maintained by the Patent and Trade-
mark Office because there are no
additional fees or proceedings to
monitor.

The Patent and Trademark Office has
determined that this rule change is not a
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major rule under Executive Order 12291,
The annual effect on the economy will
be less than $100 million, There will be
no major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. There
will be no significant, adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States based
enterprises to compete with foreign

. based enterprises in domestic or export
markets,

List of Subjects in 37 CFR Part 2

Administrative practice and
procedure, Courts, Lawyers,
Trademarks.

Amendment of Regulajions

After consideration of the comments
received and pursuant to the authority
contained in 15 U.S.C. 1123, Part 2 of
Title 37 of the Code of Federal
Regulations is amended as set forth
below.

PART 2—RULES OF PRACTICE IN
TRADEMARK CASES

1. Section 2,101 is revised to read as
follows:

§2.101 Filing an opposition.

(a) An opposition proceeding is
commenced by the filing of an
opposition in the Patent and Trademark
Office.

(b) Any person who believes that he
would be damaged by the registration of
a mark on the Principle Register may
oppose the same by filing an opposition,
which should be addressed to the
Trademark Trial and Appeal Board,

(¢} The opposition must be filed
within thirty days after publication
(§ 2.80) of the application being opposed
or within an extension of time (§ 2.102)
for filing an oppogition.

{d)(1) The opposition must be
accompanied by the required fee for
each party joined as opposer for each
class in the application for which
registration is opposed (see § 2.6(1)). If
no fee, or a fee insufficient to pay for
one person to oppose the registration of
a mark in at least one class, is submitted
within thirty days after publication of
the mark to be opposed or within an
extension of time for filing an
opposition, the opposition will not be
refused if the required fee(s) is
submitted to the Patent and Trademark
Office within the time limit set in the
notification of this defect by the Office.

(2) If the fees submitted are sufficient
to pay for one person to oppose
registration in at least one class but are
insufficient for an opposition against all

of the classes in the application, and the
particular class or classes against which
the opposition is filed are not specified,
the Office will issue a written notice
allowing opposer until a set time in
which to submit the required fee(s) or to
specify the class or classes opposed. If
the required fee(s) is not submitted, or
the specification made, within the time
set in the notice, the opposition will be
presumed to be against the class or
classes in ascending order, beginning
with the lowest numbered class and
including the number of classes in the
application for which the fees submitted
are sufficient to pay the fee due for each
class.

(3) If persons are joined as party
opposers, and the fees submitted are
sufficient to pay for one person to
oppose registration in at least one class
but are insufficient for each named
party opposer, the Office will Issue a
written notice allowing the named party
opposers until a set time in which to
submit the required fee(s) or to specify
the opposer(s) to which the submitted
fees apply. If the required fee(s) is not
submitted, or the specification made,
within the time set in the notice, the first
named party will be presumed to be the
party opposer and additional parties
will be deemed to be party opposers to
the extent that the fees submitted are
sufficient to pay the fee due for each
party opposer. If persons are joined as
party opposers against the registration
of a mark in more than one class, the
fees submitted are insufficient, and no
specification of opposers and classes is
made within the time set in the written
notice issued by the Office, the fees
submitted will be applied first on behalf
of the first-named opposer against as
many of the classes in the application as
the submitted fees are sufficient to pay,
and any excess will be applied on
behalf of the second-named party to the
opposition against the classes in the
application in ascending order.

2. Section 2.102 is revised to read as
follows:

§2.102 Extension of time for filing an
opposition.

(a) Any person who believes that he
would be damaged by the registration of
a mark on the Principal Register may file
@ written request to extend the time for
filing an opposition. The written request
may be signed by the potential opposer
or by an attorney at law or other person
authorized, in accordance with § 2.12 (b)
and (c) and § 217(b), to represent the
potential opposer.

(b) The written request to extend the
time for filing an opposition must
identify the potential opposer with
reasonable certainty. Any opposition

filed during an extension of time should
be in the name of the person to whom
the extension was granted, but an
opposition may be accepted if the
person in whose name the extension
was requested was misidentified
through mistake or if the opposition is
filed in the name of a person in privity
with the person who requested and was
granted the extension of time.

(¢) The written request to extend the
time for filing an opposition must be
filed in the Patent and Trademark Office
before the expiration of thirty days from
the date of publication or within any
extension of time previously granted,
should specify the period of extension
desired, and should be addressed to the
Trademark Trial and Appeal Board. A
first extension of time for not more than
thirty days will be granted upon request.
Further extensions of time may be
granted by the Board for good cause. In
addition, extensions of time to file an
opposition aggregating more than 120
days from the date of publication of the
application will not be granted except
upon (1) a written consent or stipulation
signed by the applicant or its authorized
representative, or (2) a writlen request
by the potential opposer or its
authorized representative stating that
the applicant or its authorized
representative has consented to the
request, and including proof of service
on the applicant or its authorized
representative, or (3) a showing of
extraordinary circumslances.‘:’% being
considered that a potential opposer has
an adequate alternative remedy by a
petition for cancellation.

(d) Every request to extend the time
for filing & notice of epposition should
be submitted in triplicate {original plus
two copies).

§2.103 [Removed]

3. Section 2,103 is removed.
4. Section 2.111 is revised to read as
follows:

§2.111 Filling petition for cancellation.

(&) A cancellation proceeding is
commenced by the timely filing of a
petition for cancellation, together with
the required fee, in the Patent and
Trademark Office.

(b) Any person who believes that he is
or will be damaged by a registration
may file a petition, which should be
addressed to the Trademark Trial and
Appeal Board, to cancel the registration
in its entirety or for each class in the
registration specified in the petition. The
petition may be filed at any time in the
case of registrations on the
Supplemental Register or under the Act
of 1920, or registrations under the Act of
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1881 or the Act of 1805 which have not
been published under § 12(c) of the Act
of 1948, or on any ground specified in

§ 14 {c) or (e) of the Act of 1846. In all
other cases the petition and the required
fee must be filed within five years from
the date of registration of the mark
under the Act of 1948 or from the date of
publication under § 12(c) of the Act of
1946.

{c)(1) The petition must be
accompanied by the required fee for
each class in the registration for which
cancellation is sought (see §§ 2.6(1) and
2.85(e)). If the fees submitted are
insufficient for a cancellation against all
of the classes In the registration, and the
particular class or classes against which
the cancellation is filed are not
specified, the Office will issue a written
nolice allowing petitioner until a set
time in which to submit the required
fee(s) (provided that the five-year
period. if applicable. has not expired) or
1o specify the class or classes sought to
be cancelled. If the required fee(s) is not
submitted, or the specification made,
within the time set in the notice, the
cancellation will be presumed to be
against the class or classes in ascending
order, beginning with the lowest
numbered class, and including the
number of classes in the registration for
which the fees submitted are sufficient
to pay the fee due for each class.

(2) If persans are joined as party
petitioners. each must submit a fee for
each class for which cancellation is
sought. If the fees submitted are
insufficient for each named party
petitioner, the Office will issue a written
notice allowing the named party
petitioners until a set time in which to
submit the required fee(s) (provided that
the five-year period, if applicable, has
not expired) or to specify the
petitioner{s) to which the submitted fees
apply, If the required fee(s) is not
submitted, or the specification made,
within the time set in the notice, the first
named party will be presumed to be the
party petitioner and additional parties
will be deemed to be party petitioners to
the extent that the fees submitted are
sufficient to pay the fee due for each
party petitioner, If persons are joined as
party petitioners against a registration
sought to be cancelled in more than one
class, the fees submitted are insufficient,
and no specification of parties and
classes is made within the time set in
the written notice issued by the Office,
the fees submitted will be applied first
on behalf of the first-named petitioner
against as many of the classes in the
registration as the submitted fees are
sufficient to pay, and any excess will be
applied on behalf of the second-named

party to the petition against the classes
in the registration in ascending order.

(3) The filing date of the petition is the
date of receipt in the Patent and
Trademark Office of the petition
together with the required fee. If the
amount of the fee filed with the petition
is sufficient to pay for at least one
person to petition to cancel one class of
goods or services but is less than the
required amount because multiple party
petitioners and/or multiple classes in
the registration for which cancellation is
sought are involved, and the required
additional amount of the fee is filed
within the time limit set in the
notification of the defect by the Office,
the filing date of the petition with
respect to the additional party
petitioners and/or classes is the date of
receipt in the Patent and Trademark
Office of the additional fees,

5. Section 2.112 is revised to read as
follows:

§ 2.112 Contents of petition for
cancellation.

{a) The petition to cancel must set
forth a short and plain statement
showing how the petitioner is or will be
damaged by the registration, state the
grounds for cancellation, and indicate
the respondent party to whom
notification shall be sent. A duplicate
copy of the petition, including exhibits,
shall be filed with the petition.

(b) Petitions to cancel different
registrations owned by the same party
may be joined in a consolidated petition
when appropriate, but the required fee
must be included for each party joined
as petitioner for each class sought to be
cancelled in each registration against
which the petition to cancel is filed.

6. Section 2.161 is revised to read as
follows:

§2.161 Cancellation for faillure to file
atfidavit or declaration during sixth year.

Any registration under the provisions
of the Act of 1946 and any registration
published under the provisions of
section 12(c) of the Act (§ 2.153) shall be
cancelled as to any class in the
registration at the end of six years
following the date of registration or the
date of such publication, unless within
one year next preceding the expiration
of such six years the registrant shall file
in the Patent and Trademark Office an
affidavit or declaration in accordance
with § 2.20 showing that said mark is in
use in commerce as to such class or
showing that its nonuse as to such class
is due to special circumstances which
excuse such nonuse and is not due to
any intention to abandon the mark.

7. Section 2,162 is amended by

revising paragraphs (e), (f) and (g) to
read:

§2.162 Requirements for affidavit or
declaration during sixth year.

(e) State that the registered mark is in
use in commerce and specify the nature
of such commerce (except under
paragraph (f) of this section). The
statement must be supported by
evidence which shows that the mark is
in use, and normally such evidence
consists of a specimen or a facsimile
specimen which is currently in use, or a
statement of facts concerning use. The
supporting evidence should be
submitted with the affidavit or
declaration, but if it is not or if the
evidence submitted is found to be
deficient, the evidence, or further
evidence, may be submitted and
considered even though filed after the
sixth year has expired:

(f) If the registered mark is not in use
in commerce, recite facts to show that
nonuse is due to special circumstances
which excuse such nonuse and is not
due to any intention to abandon the
mark. If the facts recited are found not
to be sufficient, further evidence or
explanation may be submitted and
considered even though filed after the
sixth year has expired; and

(g) Contain the statement of use in
commerce or statement as to nonuse
and appropriate evidence, as required in
paragraphs (e) and (f) of this section, for
each class to which the affidavit or
declaration pertains in this registration.
(Secs. 6 and 0. Pub, L. 97-247 (96 Stat. 320))

Dated: January 19, 1963,

Donald J. Quigg,

Deputy Commissioner of Patents and
Trademaorks.

(FR Doc. 83-2550 Filed 1-27-8): 845 um)|
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SUMMARY: The Environmental Protection
Agency is today issuing final
amendments to its hazardous waste
regulations under Subtitle C of the
Resource Conservation and Recovery
Act (RCRA) which change the reporting
requirements for hazardous waste
nerators and owners or operators of
azardous waste treatment, storage, and
disposal (TSD) facilities. These
amendments will reduce the paperwork
burdens on the regulated community
and will allow EPA to obtain-needed
data on hazardous waste management.
The amendments increase the interval
between required reports from annual to
biennial and require the biennial report
to be submitted by March 1 of even
numbered years describing hazardous
waste activities during the previous
calendar year. Under today's
amendments, hazardous waste
generators and TSD facilities are not
required to submit an annual report for
1982,
EFFECTIVE DATE: February 28, 1983,

ADDRESSES: The public docket for this
rulemaking is available at Room S-269,
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460,
and is available for viewing from 8:00
a.m. {0 4:00 p.m. Monday through Friday,
excluding holidays.

FOR FURTHER INFORMATION CONTACT:
RCRA /Superfund Hotline at (800) 424-
9346 (Toll-free) or in Washington, D.C.
(202) 382-3000.

For technical information, contact
Robert B. Axelrad, Office of Solid Waste
(WH-562), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, D.C., 20460, (202) 362-5218.
SUPPLEMENTARY INFORMATION:

Preamble Outline
L. General Authority
I1. Background of Annual Report Requirement

1il. Summary of Survey Proposal
1V. Discussion of Comments
A. Burden Reduction Potential of the
Proposed Rule
B. Elimination of Reporting by all
Generators and TSD Facilities
V. Revised Approach
V1. Status of 1982 Annual Reports
VIL Specific Amendments
VIl Executive Order 12291
IX. Paperwork Reduction Act
X. Regulatory Flexibility Act

I General Authority

Today's amendments are issued
primarily under the authority of Sections
3002 and 3004 of the Solid Waste
Disposal Act, as amended by Subtitle C
of the Resource Conservation and
Recovery Act of 1876 (RCRA), as
amended, 42 U.S.C. 8901 ef seq.

Section 3002(6) requires generators of
hazardous waste to submit reports at

such times as the Administrator deems
necessary, setting out the quantities of
hazardous waste generated and their
disposition. Section 3004{2) of RCRA
requires EPA to establish
requirements respecting satisfactory
reporting from hazardous waste TSD
facilities.

1. Background of the Annual Report
Requirement

In February and May of 1880, EPA
promulgated regulations establishing the
reporting requirements authorized by
Sections 3002({6) and 3004{2) of RCRA.
Under 40 CFR 262.41, generators who
ship hazardous wastes off-site are
required to submit reports annually by
March 1 for the reporting year ending
the previous December 31. The reports
are to specify, among other things, the
amount of each type of hazardous waste
shipped to each TSD facility during the
reporting year, as well as the names,
addresses, and EPA identification
numbers of all transporters utilized in
such shipments, Under 40 CFR 284.75
and 265.75, the owners or operators of
hazardous waste TSD facilities must
submit annual reports specifying, among
other things, the amount of each type of
hazardous waste received from each
generator from which the facility
received hazardous waste during the
reporting year.

In 1981, EPA began to reevaluate this
reporting requirement in light of EPA’s
current and future information needs.
This review led EPA to tentatively
conclude that conducting periodic
surveys of a representative sample of all
generators and TSD facilities might be
preferable to requiring annual reports
only from handlers in unauthorized
States.!

On October 12, 1982, EPA published a
notice of proposed rulemaking (47 FR
44932) requesting comment on the
Agency's intention to replace the annual
report requirement with a requirement
that hazardous waste handlers respond
to a biennial sample survey. As a result
of comments received on that proposal,
EPA has reconsidered the biennial
survey approach and is today issuing
amendments that will require reporting
by all generators and TSD facilities in
unauthorized States on a biennial basis.

III. Summary of the Survey Proposal

The biennial survey proposal was
intended to permit EPA to obtain better
and more reliable national data on
hazardous waste management than is

'EPA’s annual report requirement applies anly to
genorators and TSD facilities located in States that
have not received Phase | Interim Authorization or
Final Authorization to operate their own hazardous
waslo programs.

currently available through the

annual reporting system. EPA proposed
to survey approximately 10% of the
regulated community in all fifty States
once every two years, using a statistical,
stratified lamtgllns technique. EPA
explained in the October 12, 1982 notice
that the survey would: (1) Provide more
detailed information, (2) provide better
national data, and (3) reduce paperwork
burdens.

The biennial survey proposal sought
public comment on a variety of issues
including: (1) Whether a 10% survey of
hazardous waste handlers in all fifty
States was preferable to the existing
annual report required of generators and
TSD facilities in unauthorized States; (2)
whether surveys should be conducted
biennially or at some other frequency;
(3) the size and scope of the surveys; (4)
mechanisms for cooperation with States
to minimize the reporting burden and
maximize sharing of information
obtained; and (5) the Agency's intention
to make the amendments effective
immediately to relieve hazardous waste
handlers in the unauthorized States from
having to submit 1982 annual reports to
EPA.?

IV. Discussion of Comments

EPA received 44 comments on the
biennial survey proposal from a cross
section of the regulated community,
State and Federal government agencies
and environmental organizations. The
comments covered a wide range of
issues. The major issues raised by
commenters were: (A) The degree of
burden reduction that would be
achieved through the proposed
amendments; and (B} whether it is
appropriate to rescind the requirement
that all generators and TSD facilities
report to EPA on their hazardous waste
activities.

A. Burden Reduction Potential of the
Proposed Rule

In the October 12, 1882 Federal
Register notice, EPA explained that the
biennial survey proposal would
substantially reduce the paperwork
burden on the regulated community by
requiring only 10% of hazardous waste
handlers to respond to a survey to be
conducted every two years. However,
while some commenters agreed that the
biennial survey would result in a
significant decrease in reporting burden,
the majority of commenters disagreed.
These commenters believed that the
proposed biennial survey would result
in a substantial increase in reporting

1982 Annual Reports would be due on March 1.
1983,
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burden for most hazardous waste
handlers since it would add an
additional information ru’nimnem in
many States rather than eliminating a
reporting burden. In particular,
commenters expressed congern that
States which have independent
reporting requirements would probably
retain those requirements even if EPA
rescinds its annual report. Firms would
therefore be required to comply with
State annual (or more frequent)
reporting requirements as well as
respond to EPA surveys. Many
commenters argued that EPA's inability
to preempt State requirements * would
result in a multi-layered set of reporting
requirements under which: (1) Many
States would continue to require their
own version of reports, (2) other States
which are prevented by State legislation
from establishing more stringent
requirements than EPA's would develop
their own survey programs lo remain
consistent with EPA requirements, and
(3) handlers in all States would be
subject to EPA surveys. These
commenters felt that such a system of
duplicative and overlapping
requirements would substantially
increase the recordkeeping and
reporting burdens, particularly for firms
that operate interstate or have a large
number of installations and must
comply with multiple State as well as
EPA repo requirements.

Virtually all of the commenters
strongly recommended that EPA obtain
whatever information it needed from the
authorized State agencies themselves
rather than impose a new requirement
or duplicate reporting requirements in
the authorized States. Comments from
State hazardous waste management
agencies also st:gﬂponed this approach.

In proposing the biennial survey, EPA
believed thal the variations among State
reporting requirements would prohibit
EPA from obtaining usable nationwide
information. EPA was also concerned
that the limited nature of the annual
report data would not be sufficient to
meet the Agency’s information needs.
However, EPA finds the arguments
presented by commenters to be
persuasive. EPA agrees that the use of
existing data wherever possible to
minimize reporting burden is a desirable
approach and that further efforts to
utilize existing State data should be
made prior to imposing a new or
potentially duplicative reporting
requirement on installations that must
submit annual or more frequent reports
to State agencies.

*RCRA does not prohibit States from
promulgating more stringent requirements than the
federal regulations.

The cy now believes that much
of the ation needed for general
management purposes (e.g. determining
who is generating, treating, storing or
disposing of hazardous waste as well as
where and how such wastes are being
handled) can be gleaned from existing
State reporting systems. In order to
obtain the necessary management
information directly from State agencies,
EPA intends to modify the Slate/EPA
Memoranda of ment as necessary
to provide for the transfer of such
information.

EPA is still convinced, however, that
it will periodically require more detailed
information for specific rulemaking
purposes than is available from the
existing report forms, regardless of
frequency of reporting or whether the
reports are submitted to EPA or to State
agencies. A number of commenters
argued that Section 3007 of RCRA could
not be construed to authorize a national
survey in authorized States since
Section 3007 focuses on site-by-site
inspections and should not be used to
circumvent restrictions on reporting
embodied in Section 3006 (which states
that once a State receives program
approval, “such State is authorized to
carry out such program in lieu of the
Federal program * * *") and Section
3002(6), which commenters argue limits
submission of reports to “* * * State
Agency in dny case in which such State
carries out an authorized permit
program A foit 7

EPA does not agree that Sections 3002
and 3006 restrict the Agency's authority
under Section 3007 to obtain information
it deems necessary for rulemaking or
enforcement purposes. In addition,
many commenters agreed that EPA
would occasionally need additional data
and that such data could properly be
collected through the use of small
statistically valid samples. The Agency
will, therefore, periodically conduct
special surveys of small samples of the
regulated community on an as needed
basis for specific rulemaking activities.

However, in light of the large number
of comments indicating lhalﬁ: biennial
survey would increase rather than
decrease reporting burden if canducted
in authorized States, and because the
Agency now believes it can obtain the
necessary information directly from the
States, EPA has decided not to impose
any additional routine reporting
requirements on handlers in States with
interim or final authorization,

B. Elimination of Reporting by All
Generatars end TSD Facilities
A high percentage of commenters

strongly objected to EPA’s proposal to
eliminate the requirement that all

generators and TSD facilities report on
their hazardous waste activities on a
regular basis. Many commenters felt
that: (1) Reporting at regular intervals
was essential to the development of a
strong national data base on hazardous
waste activities; (2) across-the-board
reporting was important as a
compliance incentive and enforcement
mechanism as well as to improve public
confidence in the hazardous waste
regulatory program: and (3) the current
reporting requirement was the least
burdensome reporting mechanism since
the annual report forms request easily
accessible information in a format
compatible with existing recordkeeping
systems.

The Agency is not convinced that a
carefully designed 10 percent survey
conducled every two years would
provide EPA with insufficient data to
characterize hazardous waste activity
and trends. However, EPA does
recognize that the implementation of the
program would benefit from a sound
data base on all facilities.

Also, EPA does find some merit to the
arguments presented by commenters
that requiring reports from all generators
and TSD facilities provides stronger
incentives for firms to maintain proper
and complele records than would a
random and occasional sampling
system. The Agency also agrees that the
development and maintenance of public
confidence in the hazardous waste
management program is an important
goal and that the elimination of publicly
accessible information on all hazardous
waste handlers might reduce confidence
in EPA’s ability to protect the public
from future hazardous waste incidents.

EPA found the comments of several
major associations representing a large
portion of the hazardous waste
management industry to be of particular
interest. These commenters, although
generally supportive of EPA efforts to
reduce regulatory burden, nevertheless
felt that EPA should have information
on the activities of all hazardous waste
generators and TSD facilities and that
the current annual report was the least
burdensome reporting system for two
reasons: (1) The required report is of
minimal length and requests information
that is easily accessible using current
recordkeeping procedures; and (2) the
least burdensome requirements are
those that are known and consistent,
characteristics that these commenters
felt were not embodied in the biennial

survey proposal.
V. Revised Approach

As a result of the comments received
on its October 12, 1982 proposal, EPA
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has reconsidered the biennial survey
approach and instead is implementing
minor modifications to its existing
reporting requirements lo increase the
interval between reports from one year
to two years and to bring all of EPA's
existing regulations into conformance
with this amendment. EPA believes that
these modifications address the
comments received and will achieve
real and substantial reductions in
burden while permitting EPA to obtain
the information it needs to update and
refine the regulatory program.

This approach incorporates the
following features:

(1) Retention of the requirement that
all generators and TSD facilities in the
unauthorized States submit reports to
EPA on their hazardous waste activities.

The majority of commenters indicated
that EPA should not collect information
directly from handlers located in
authorized States since a majority of
States intend to retain requirements that
all handlers submit annual or more
frequent reports on their activities. As
stated previously, EPA may not prevent
States from adopting more stringent
requirements than the Federal
regulations. In addition. many States
currently require reports to be submitted
in a format similar or identical to EPA’s
existing annual report. Retaining across-
the-board reporting by all generators
and TSD facilities in States where EPA
operates the hazardous waste program
will therefore serve to maintain a
maximum degree of consistency
batween State and Federal requirements
and maximize the potential for EPA to
obtain uniform information from both
authorized and unauthorized States.
This approach also responds to
comments indicating that the existing
reporting requirement is the least
burdensome reporting system and
necessary to establish a sound data
base, promote confidence in the
hazardous wasle management system,
and support enforcement of the
regulatory program.

(2) Amending §§ 262.41, 264.75, and
265.75 to require such reports to be
submitted biennially instead of
annually. The reports will cover only
hazardous waste generated and/or
treated, stored or disposed of in odd
numbered years and will be required to
be submitted by March 1 of each even
numbered year.

As stated in the biennial survey
proposal, EPA believes that requiring
reporting every year is unnecessarily
burdensome and that biennial reporting
is adequate to characterize hazardous
waste activity, update the data base,
and ensure compliance with
recordkeeping requirements and other

provisions of RCRA. A large majority of
commenters support reducing the
frequency of required reports.

(3) Modification of existing State
authorization requirements to require
States to require, at @ minimum, biennial
reports, and to submit certain data to
EPA by the authorized States on a
biennial basis,

As discussed above, EPA needs
certain information on hazardous waste
activity in order to refine and update its
hazardous waste regulations. In
response to comments on the biennial
survey proposal, EPA intends to obtain
as much of the data the Agency requires
as possible from the State agencies in
the authorized States. Summary
information on the quantities and types
of hazardous waste generated,
transported, stored. treated, or disposed
of is currently required to be submitted
to EPA by the States on an annual basis
(40 CFR § 122.18). Under today's
amendments, these summaries will be
required biennially to conform to the
biennial report schedule. EPA is now in
the process of exploring whether
modifications to the Memoranda of
Agreement should be made to more
precisely specify the form and content of
these summaries.

VL Status of 1982 Annual Reports

Under the existing regulations,
generators of hazardous waste and
owners or operators of treatment,
storage and disposal facilities are
required to submit reports on their 1982
activities by March 1, 1983.

Since the Summer of 1982, EPA has
collected substantial quantities of data
through the RIA survey process and
submission of 1881 annual reports and
the Agency is now in the process of
collating and evaluating this
information. This should provide EPA
sufficient data to characterize current
hazardous waste management activities.
For this reason, the Agency does not
intend to collect a 1982 annual report.
EPA will eliminate the requirement to
submit a 1882 annual report by making
today’s amendments effective before
March 1, 1983, the date the 1982 report is
currently due. Thus, the next generator
and TSD facility report will be due on
March 1, 1984, covering the 1883
calendar year.

Section 3010(b) of RCRA requires that
revisions to RCRA Subtitle C regulations
take effect six months after date of
publication. The purpose of this
provision is to allow the regulated
community adequate lead time to
prepare to comply with major new
regulatory requirements. Because the
amendments promulgated today reduce
reporting requirements for hazardous

waste handlers. EPA does not believe
that making them effective less than six
months after date of publication would
be contrary to the purposes of Section
3010(b).

EPA also believes that relieving
hazardous waste handlers of the
obligation to file 1982 annual reports is
consistent with both the comments
received on the proposed rule and the
shift from annual to biennial reports.

VIL Specific Amendments

EPA is today finalizing the following
amendments to bring all of EPA’s
existing RCRA regulations into
conformance with the shift to a biennial
report requirement.

1. 40 CFR 26240 and 262.41 have been
revised to reflect the shift to biennial
reports and to bring the regulatory
language of Part 262 into conformance
with that in 40 CFR Parts 264 and 265. In
addition, the annual report forms (EPA
Forms 8700-13 and 8700-13A) and their
associated instructions are being
deleted from the Appendix to Part 262,
EPA is now making clanfying
modifications to the generator report
instructions and will publish revised
forms and instructions in the Federal
Register as soon as possible, subject to
OMB approval. These revisions will not
substantively alter the information
required to be submitiéd. For
recordkeeping purposes. it should be
noted that the DOT Hazard Class code
numbers which appeared in the 1981
Generator Annual Report instructions
will not be further revised.

2. 40 CFR Parts 264 and 265 are being
revised to reflect the shift to a biennial
reporting period.

The annual report forms contained in
Appendix Il to the TSD facility
regulations at 40 CFR Parts 264 and 265
(EPA Forms 8700-13 and 8700-13B) will
also be deleted. EPA is now in the
process of making clanfying
modifications to the facility report forms
and instructions and will publish revised
forms in the Federal Register as soon as
possible, subject to OMB clearance.
These modifications will correct
inconsistencies in the handling codes
between the biennial report and Part A
permit applications and will permit the
revised form 8700-13B to also serve as
the Unmanifested Waste Report forms,
required for use by facility owners and
operators under 40 CFR 264.76 and
265.76. Firms may continue to use the
Unmanifested Waste report forms and
instructions which appeared in the May
19, 1980 Federal Register (45 FR 33239)
until EPA publishes the revised forms
and instructions. The revisions to the
facility report form and instructions will
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nol alter the information required to be
submitted.

3. 40 CFR 265.94 (Ground-water
Monitoring Reporting).

Section 265.94 currently requires
owners and operators of surface
impoundments, landfills, and land
treatment facilities to submit annual
ground-water monitoring data and
analyses as part of, or attached to, their
annual reports to EPA's Regional
Administrators. Because today's.
amendments require owners and
operators to report on their hazardous
waste activities on a biennial basis, and
because the Agency is still requiring
ground-water information on an annual
basis, EPA is amending § 265.94 to
require this annual ground-water
monitoring data to be submitted
independently to Regional
Administrators by March 1 of each year.
This amendment daes not affect the
nature or frequency of the data required
to be submitted.

4. 40 CFR 122.18 is being revised to
require States to provide certain
summary information to EPA biennially
instead of annually,

5. 40 CFR 122.28 and 122.28 are being
revised slightly to bring them into
conformance with the shift to biennial
reports.,

Taday's amendments apply only to
generators and TSD facilities in States
that do not have interim or final
authorization to operate their own
hazardous waste program. However,
authorized States must comply with the
provisions for interim or final
authorization specified in 40 CFR Part
123, including requirements that States
have reporting requirements
substantially equivalent, or equivalent,
to those specified in Parts 262, 264, and
265, States with interim or final
authorization must therefore require, at
a minimum, reporting by all generatars
and TSD facilities on a biennial basis.

VIIL. Executive Order 12291

In accordance with Executive Order
12291, EPA has determined that today's
revisions of the RCRA regulations will
not result in: an annual effect on the
economy of $100 million or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. Therefore, today's amendments
are not subject to the major rule
provisions of the Executive Order and

no regulatory impact analysis is
required.

These amendments have been
submitted to the Office of Management
and Budget (OMB) for review as
required by Executive Order 12201,
OMB's comments, and EPA's responses
will be made available for public
inspection at the Office of Solid Waste
Public Docket (see addresses, above, for
location and public hours).

IX. Paperwork Reduction Act

The Paperwork Reduction Act of 1980,
44 U.S.C. 3501 et seq., authorizes the
Office of Management and Budget
(OMB) to review information collection
requirements in Federal regulations.
EPA will shortly submit to OMB
information necessary for approval of
the amended reporting requirements
promulgated today.

X. Regulatory Flexibility Act

Under the Regulatory Flexibility Act. 5
U.S.C. 801 et seq., Federal Agencies
must prepare regulatory flexibility
analyses for all rules to assess their
impact on small entities. No regulatory .
analysis is required, however, where the
head of the Agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities.

The economic impact of this
regulation will be to reduce the costs of
complying with EPA's hazardous waste
management regulations for generators
of hazardous waste and owners and
operators of hazardous waste treatment,
storage, and disposal facilities, including
small entities. Accordingly, | hereby
certify, pursuant to 5 U.S.C. 601(b), that
this rule will not have a significant
economic impact on & substantial
number of small entities.

List of Subjects
40 CFR Part 122

Administrative practice and
procedure, Air pollution control,
Hazardous materials, Reporting
requirements, Waste treatment and
disposal, Water pollution control,
Confidential business information,

40 CFR Part 262

Hazardous materials, Labeling,
Packaging and containers, Reporting
requirements, Waste treatment and
disposal.

40 CFR Part 264

Hazardous materials, Packaging and
containers, Reporting requirements,
Security measures, Surety bonds, Waste
treatment and disposal.

40 CFR Part 265

Hazardous materials, Packaging and
containers, Reporting requirements,
Security measures, Surety bonds, Waste
treatment and disposal, Water supply.

Dated: January 21, 1983,
Anne M. Gorsuch,
Administrotor.

For the reasons set out in the
preamble, Title 40 of the Code of Federal
Regulations is amended as follows:

PART 262—STANDARDS FOR
GENERATORS OF HAZARDOUS
WASTE

1. The authority citation for Part 262
reads as follows:

Authority: Secs. 1006, 2002, 3002, 3003, 3004,
and 3005, Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended, (RCRA),
(42 US.C. 6905, 6912, 6922, 6823, 6024, 6925).

2. 40 CFR 262.40(b) is revised to read
as follows:

§262.40 Recordkeeping.

. »

{b) A generator must keep a copy of
each Biennial Report and Exception
Report for a period of at least three
years from the due date of the report.

3. 40 CFR 262.41 is revised to read as
follows:

§ 262,41 Biennial report.

(a) A generator who ships his
hazardous waste off-site must prepare
and submit a single copy of a biennial
report to the Regional Administrator by
March 1 of each even numbered year.
The biennial report must be submitted
on EPA Form 8700-13 A and mus! cover
generator activities during the previous
calendar year, and must include the
following information:

(1) The EPA identification number,
name, and address of the generator;

(2) The calendar year covered by the
report;

(3) The EPA identification number,
name, and address for each off-site
treatment, storage, or disposal facility to
which waste was shipped during the
year; for exported shipments, the report
must give the name and address of the
foreign facility.

(4) The name and EPA identification
number of each transporter used during
the reporting year,

(5) A description, EPA hazardous
waste number (from 40 CFR Part 261,
Subpart C or D), DOT hazard class, and
quantity of each hazardous waste
shipped off-site. This information must
be listed by EPA identification number
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of each off-site facility to which waste
was shipped.

(8) The certification signed by the
generator or his authorized
representative,

(b) Any generator who treats, stores,
or disposes of hazardous waste on-site
must submit a biennial report covering
those wastes in accordance with the
provisions of 40 CFR Parts 122, 264, 265,
and 266.

Appendix [Removed]

4. The Appendix to 40 CFR Part 262,
entitled Appendix—Form—Annual
Report (EPA Form 8700-13), and the
associated section entitled General
Instructions, Hazardous Waste Report
(EPA Form 8700-13), are removed from
the Code of Federa! Regulations.

PART 264—STANDARDS APPLICABLE
FOR OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

5. The authority citation for Part 264
reads as follows:

Authority: Secs. 1008, 2002{a), and 3004 of
the Solid Waste Disposal Act, as amended by
the Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 6905, 6912(a)
and 6924),

6. The introductory text of 40 CFR
264.75 is revised to read as follows:

§ 264.75 Biennial report.

The owner or operator must prepare
and submit a single copy of a biennial
report to the Regional Administrator by
March 1 of each even numbered year.
The biennial report must be submitted
on EPA form 8700~13B. The report must
cover facility activities during the
previous calendar year and must
include:

7. Section 264.76 is amended by
revising the first paragraph to read as
follows:

§ 264.76 Unmanifested waste report.

If a facility accepts for treatment,
storage, or disposal any hazardous
waste from an off-site source without an
accompanying manifest, or without an
accompanying shipping paper as
described in § 263.20(e)(2) of this
Chapter, and if the waste is not
excluded from the manifest requirement
by § 261.5 of this Chapter, then the
owner or operator must prepare and
submit a single copy of a report to the
Regional Administrator within fifteen
days after receiving the waste. The
unmanifested waste report must be
submitted on EPA form 8700-13B. Such

report must be designated
‘Unmanifested Waste Report’ and
include the following information:
8. The introductory text of 40 CFR
264.77 is revised to read as follows:

§264.77 Additional reports.

In addition to submitting the biennial
reports and unmanifested waste reports
described in §§ 264.75 and 264.76, the
owner or operator must also report to
the Regional Administrator:

Appendix Il [Removed]

9. Appendix Il to 40 CFR Part 264
entitled Appendix [I—EPA Report Form
and Instructions is removed from the
Code of Federal Regulations.

PART 265—INTERIM STATUS
STANDARDS APPLICABLE FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

10. The authority citation for Part 265
reads as follows:

Authority: Secs. 1006, 2002(a), and 3004,
Solid Waste Disposal Act, as amended by the
Resource Conservation and Recovery Act of
1978, as amended (42 U.S.C. 6905, 6912(a),
and 6924),

11, The introductory text of 40 CFR
265.75 is revised to read as follows:

§ 265.75 Biennial report.

The owner or operator must prepare
and submit a single copy of a biennial
report to the Regional Administrator by
March 1 of each even numbered year.
The biennial report must be submitted
on EPA Form 8700-13B. The report must
cover facility activities during the
previous calendar year and must include
the following information:

12. 40 CFR-265.76 is amended by
revising the introductory paragraph to
read as follows:

§265.76 Unmanifested waste report.

If a facility accepts for treatment,
storage, or disposal any hazardous
waste from an off-site source without an
accompanying manifest, or without an
accompanying shipping paper as
described in § 263.20(e)(2) of this
Chapter, and if the waste is not
excluded from the manifest requirement
by § 261.5 of this Chapter, then the
owner or operator must prepare and
submit a single copy of a report to the
Regional Administrator within fifteen
days after receiving the waste, The
unmanifested waste report must be

submitted on EPA form 8700-13B. Such
report must be designated
‘Unmanifested Waste Report’ and
include the following information:

13. 40 CFR 265.77 is amended by
revising the introductory paragraph to
read as follows:

§265.77 Additional reports.

In addition to submitting the biennial
report and unmanifested waste reports
described in §§ 265.75 and 265,76, the
owner or operator must also report to
the Regional Administrator:

Appendix Il [Removed)

14. Appendix II to 40 CFR Part 2865,
entitled Appendix [I—EPA Report Form
and Instructions 1s removed from the
Code of Federal Regulations.

15. 40 CFR 265.94 is amended by
revising paragraphs (a)(2) (i}) and (iii)
and (b)(2) to read as follows:

§ 265.94 Recordkeeping and reporting.

(a] .

(2) L

(if) Annually; Concentrations or
values of the parameters listed in
§ 265.92(b)(3) for each ground-water
monitoring well. along with the required
evaluations for these parameters under
§ 265.93(b). The owner or operator mus!
separately identify any significant
differences from inital background
found in the upgradient wells, in
accordance with § 265.93(c)(1). During
the active life of the facility, this
information must be submitted no later
than March 1 following each calendar
year.

(iii) No later than March 1 following
each calendar year: Results of the
evaluations of ground-water surface
elevations under § 265.93(f), and a
description of the response to that
evaluation, where applicable.

(b) . ">

(2) Annually, until final closure of the
facility, submit to the Regional
Administrator a report containing the
results of his or her ground-water
quality assessment program which
includes, but is not limited to, the
calculated (or measured) rate of
migration of hazardous waste or
hazardous waste constituents in the
ground water during the reporting
period. This information must be
submitted no later than March 1
following each calendar year.
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PART 122—EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM; THE
HAZARDOUS WASTE PERMIT
PROGRAM; AND THE UNDERGROUND
INJECTION CONTROL PROGRAM

16. The authority citation for Part 122
reads as follows:

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. 6901 et seq.; Safe
Drinking Water Act, 42 U.S.C. 3007 et seq.;
and Clean Water Act, 33 U.S.C. 1251 el seq.

18, 40 CFR 122.18(c)(3) is revised to
read as follows:

§122.18 Non-compliance and program

reporting by the Director.

(c)

(3) For RCRA only, in addition to the
annual non-compliance report, the
Director shall prepare a “program
report” which contains information (in a
manner and form prescribed by the
Administrator) on generators and
transporters and the permit status of
regulated facilities. The Director shall
also include, on a biennial basis,
summary information on the quantities
and types of hazardous wastes
generated, transported, treated, stored,
and disposed during the preceding odd
numbered year. This summary
information shall be reported in a.
manner and form prescribed by the
Administrator and shall be reported
according to EPA characteristics and
lists of hazardous wastes at 40 CFR Part
281,

. L - » -

17,40 CFR 122.26(a)(3) (v) and
(c)(3)(v) and (vi) are revised to read as
follows:

§122.26 Permits by rule.

(u) L A

(3) L

(v) 40 CFR 264.75, Biennial report; and

(V” ...

(b) L

(c) LA

(3) L B

(v) 40 CFR 264.75, Biennial report;

(vi) 40 CFR 284.76, Unmanifested
waste report; and

18. 40 CFR 122.28 is amended by
revising paragraph (e)(3) to read as
follows:

§122.28 Additional conditions applicable
to all RCRA permits,

(e) L I

(3) Biennial report: A biennial report
must be submitted covering facility

activities during odd numbered calendar
years. (See 40 CFR 264.75.)

[FR Doc. 83-2334 Filed 1-27-82 845 am|

BILLING CODE 6580-50-M

40 CFR Part 123
[HW-4-FRL 2294-3]

Hazardous Waste Management
Programs; Kentucky; Authorization for
Interim Authorization Phase I,
Components Aand B

AGENCY: Environmental Protection
Agency.

ACTION: Approval of State Hazardous
Waste Managemen! Program.

SUMMARY: The Commonwealth of
Kentucky has applied for Interim
Authorization, Phase II, Components A
and B, which would allow the State,
rather than EPA, to issue or deny
permits regulating the operation of
facilities that treat and story hazardous
waste. EPA has reviewed Kentucky's
application and has determined that
Kentucky's hazardous waste program is
substantially equivalent to the Federal
program. Therefore, EPA is granting the
Commonwealth of Kentucky Interim
Authorization for Phase II, Components
A and B.

EFFECTIVE DATE: Interim Authorization
Phase II, Components A and B, for
Kentucky is effective on January 28,
1983.

FOR FURTHER INFORMATION CONTACT:
James H. Scarbrough, Chief, Residuals
Management Branch, Environmental
Protection Agency, 345 Courtland Street,
N.E., Atlanta, Georgia 30365, Telephone
(404) 881-3016.

SUPPLEMENTARY INFORMATION:
Background

In the May 19, 1980, Federal Register
(45 FR 33063) the Environmental
Protection Agency (EPA) promulgated
regulations, pursuant to Subtitle C of the
Resource Conservation and Recovery
Act of 1978, as amended (RCRA), to
protect human health and the
environment from the improper
management of hazardous waste. The
Act (RCRA) includes provisions
whereby a State agency may be
authorized by EPA to administer the
hazardous waste program in that State
in lieu of a Federally administered
program. For a State program to receive
final authorization, its hazardous waste
program must be fully equivalent to and
consistent with the Federal program

under RCRA. In order to expedite the
authorization of State programs, RCRA
allows EPA to grant a State agency
Interim Authorization if its program is
substantially equivalent to the Federal
program, During Interim Authorization,
a State can make whatever legislative or
regulatory changes that may be needed
for the State's hazardous waste program
to become fully equivalent to the
Federal program. The Interim
Authorization program is being
implemented in two phases
corresponding to the two stages in
which the underlying Federal program
takes effect.

Phase I regulations were published on
May 18, 19880, and became effective on
November 19, 1980. The Phase |
regulations include the identification
and listing of hazardous wastes,
standards for generators and
transporters of hazardous waste,
standards for owners and operators of
treatment, storage and disposal
facilities, and requirements for State
Programs. The Phase II regulations cover
the procedures for issuing permits under
RCRA and the standards that will be
applied to treatment, storage, and
disposal facilities in preparing permits.
In the January 26, 1981, Federal Register
(46 FR 7965), the Environmental
Protection Agency announced that
States could apply for Components A
and B of Phase Il of Interim
Authorization. Component A, analogous
to Federal regulations published in the
Federal Register January 12, 1981 (46 FR
2802), contains standards for permitting
containers, tanks, surface
impoundments, and waste piles.
Component B, analogous to Federal
regulations published in the Federal
Register January 23, 1982 (46 FR 7666),
contains standards for permitting
hazardous waste incinerators.

A full description of the requirements
and procedures for State Interim
Authorization is included in 40 CFR Part
123, Subpart F, as amended at 47 FR
32373 (July 26, 1982). =

The Commonwealth of Kentucky
received Interim Authorization for Phase
I on April 1, 1981.

Draft Application

The Commonwealth of Kentucky
submitted its draft application for Phase
Il Interim Authorization, Components A
and B, on December 21, 1981. After
detailed review, EPA identified several
areas of major concern and transmitted
comments to the State for its
consideration.

Major issues raised during EPA’s
review of the draft application were:
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(1) Kentucky adopted many of EPA's
regulations by reference, but it was not
clear if the State had adopted the
amended version of these Federal
regulations, EPA asked the State to
clarify which amendments were
included in that adoption by reference.

(2) The State’s adoption of financial
responsibility regulations appeared to
conflict with Kentucky’s Statute (KRS
224.866).

State officials resolved these issues
through revisions in the Program
Description, Memorandum of
Agreement, Attorney General's
Statement, and the Authorization Plan.

Final Application

On September 30, 1982, Kentucky
submitted to EPA a final application for
Interim Authorization, Phase 11,
Components A and B, under RCRA. An
EPA review team consisting of both
Headquarters and Regional personnel
made a detailed analysis of Kentucky's
hazardous waste management program,

EPA comments were%ce:rwar ed to the
State on November 24, 1982. The
comments requested clarification on a
number of issues: whether the permitting
procedures in the Program Description
corresponded to the State’s regulations;
the effect of the State’s permits; the
State’s authority to hold informal public
hearings; the State’s ability to apply
interim status standards to existing
facilities; the possible divergence
between the financial assurance
mechanism authorized by State statute
and those authorized by the regulations.

By letter dated November 29, 1982, the
State responded satisfactorily to the
issues raised by EPA by clarifying the
above issues. One further clarification to
the General Counsel's Statement was
made on January 6, 1983,

Public Hearing and Comment Period

As noticed in the Federal Register on
October 28, 1982 (47 FR 47871), EPA
gave the public until November 29, 1982,
to comment on the State's application.
EPA also issued a public notice that a
hearing would be held in Kentucky on
December 14, 1982, if significant public
interest was expressed.

EPA received written comments
supporting the hazardous waste program
in Kentucky, two of which requested a
public hearing to provide public
understanding of the State's program. A
public hearing was held in Frankfort,
Kentucky on December 14, 1982. No oral
comments were received at the public
hearing; one written comment submitted
directly to EPA was in support of the
proposed authorization of the State
program. The public comment period

was extended to December 20, 1982, so
that comments on any issues raised by
the presentation at the hearing could be
received.

Decision

EPA has reviewed the Commonwealth
of Kentucky's complete application for
Interim Authorization Phase II,
Components A and B, and has
determined that the State program is
substantially equivalent to Phase II,
Components A and B of the Federal
program as defined in 40 CFR Part 123,
Subpart F. In accordance with Section
3006(c) of RCRA and implementing
regulations, the Commonwealth of
Kentucky is hereby granted Interim
Authorization for Phase Il, Components
A and B, to operate the State's
hazardous waste program for permitting
the construction and operation of
facilities that treat and store hazardous
waste in lieu of the Federal program.

Executive Order 12291

The Office of Management and Budget
(OMB) has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Regulatory Flexibility Act

Pursuant to the provisions of 5 U.S.C.
805(b), 1 hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. The
authaorization suspends the applicability
of certain Federal regulations in favor of
the State program, thereby eliminating
duplicative requirements for handlers of
hazardous wastes in the State. It does
not impose any new burdens on small
entities. This rule, therefore, does not
require a regulatory flexibility analysis.

List of Subjects in 40 CFR Part 123

Hazardous materials, Reporting
requirements, Waste treatment and
disposal, Water pollution contral, Water
supply, Intergovernmental relations,
Penalties, Confidential business
information.

Authority: This notice Is issued under the
authority of Sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act, as
amended by the Resource Conservation and
Recovery Act of 1976, as amended, 42 US.C.
6912(a), 6926, and 66874(b).

Dated: January 5, 1983,

Charles R. Jeter,
Regional Administrator.

{FR Doc. 63-2429 Filed 1-27-83; 845 am]
BILLING CODE 6560-50-M

40 CFR Part 256
[SW-10-FRL 2286-1)

Partial Approval of Washington Solid
Waste Management Plan

AGENCY: Environmental Protection
Agency, Region 10.
AcTion: Final rule; partial approval.

SUMMARY: As provided by the Solid
Waste Disposal Ack, as amended by the
Resource Conservation and Recovery
Act of 1976 (RCRA) the State of
Washington has received Federal
financial assistance for development of
a State solid waste management plan.
The State of Washington has submitted
to the U.S. Environmental Protection
Agency (EPA or the Agency) its adopted
State solid waste management plan.
Today, EPA is announcing its partial
approval of the Washington solid waste
management plan. Partial approval of
the Washington plan means that the
EPA is approving the portion of the plan
that provides for issuance of compliance
schedules with regard to the open
dumping prohibition. In obtaining partial
approval of its plan, the State has
committed to completing the plan in a
timely and orderly manner.

EFFECTIVE DATE: January 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Betty Wiese, Waste Management Branch,
U.S. EPA, Region 10, 1200 6th Avenue,
Seattle, Washington 98101, (206) 442~
2857.

SUPPLEMENTARY INFORMATION:

Background

On July 31, 1979, (44 FR 45066) EPA
published Guidelines for the
Development and Implementation of
State Solid Waste Management Plans.
These guidelines were required by
Section 4002({b) of the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976 (RCRA),

* On September 23, 1861, (46 FR 47048)
EPA published amendments to the
Guidelines for Development and
Implementation of State Solid Waste
Management Plans and Criteria for the
Classification of Solid Waste Disposal
Facilities and Practices (40 CFR Parts
256 and 257). In part, these amendmen!s
allow EPA to give partial approval for
that part of the adopted State plan that
covers State issnance of compliance
timetables while the State is developing
the other parts of the plan. The
completion of the remaining parts of the
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plan will be conducted in a timely and
orderly manner as set forthina
schedule mutually agreed upon by the
State and EPA,

Response to Comments

On November 4, 1981 at (46 FR 54772)
the Washington solid waste
management plan was noticed for public
review and comment. Comments on the
Washington plan were received for 30
days, During that period comments from
two parties were received as follows:

One comment recommended
Washington's plan not be approved
because it does not satisfy statutory
requirements of RCRA Section 4003 for
upgrading/closure of existing open
dumps. %w comment further asserted
requirements of 40 CFR 256.23 have not
been met because the plan does not
contain provisions for orderly time-
phasing of disposal facilities classified
as open dumps.

Response: The Waahinglon plan
provides for an orderly, time-phased
classification of existing facilities
according to the Federal disposal
criteria and is based on established
priority considerations. The EPA
regulations do not require plans to
provide site-specific phasing of remedial
actions, but rather to provide for orderly
time-phasing of the classifications. Plans
provide the process through which the
State will work toward closing or
upgrading of non-complying facilities.
For each facility classified as an open
dump, States are to lake steps to close
or upgrade; the Washington plan
provides for such steps to be teken,
leading to closure/upgrading of all
facilities classified as open dumps.

The second comment noted that
restrictions on use of single service
products for food as @ means lo waste
reduction would be regressive and
opposed to proven health practices,

Response: While Washington's plan
does include a component for waste
reduction it does not present any
posture specific to single service food
products. There are no mandatory
provisions contemplated since
Washington indicated it would follow
an approach of encouraging voluntary
means to reduce volumes of waste,
Finding

I have found the Washington plan
does not meet all the requirements of
Section 4007(a) of RCRA for approval.
The plan and supporting materials do
not demonstrate that the requirements
for legal and regulatory authorities to
prohibit establishment of new open
dumps have been mel.

While the State has several
authorities or mechanisms to rely on,

there are Federal criteria that cannot be
enforced. In addition, the State's legal
authority to fully regulate liquid waste
disposal is unclear since the State’s
Solid Waste Management Act does not
include liquids as defined solid waste.

Through the Solid Waste Management
Act (RCW 70.85) and implementing
regulations of Washington
Administrative Code 173-301, local
health departments can issue
compliance schedules to disposal
facilities which fail to comply with State
Minimum Functional Standards. The
State's regulations do not adequately
address two of the Federal disposal
criteria—protection of endangered
species and application of waste to land
used for food chain crops. Since the
Minimum Functional Standards do
address the remaining Federal criteria,
compliance schedules can be issued to
enforce the Federal criteria for
floodplains, surface water, groundwater,
disease, air and safety. In an informal
opinion, the Attorney General's Office
concluded the State has the authority to
enforce these Minimum Functional
Standards if local agencies fail to do so,
The State’s Solid Waste Management
Act [RCW 70.95) does not include
liquids as defined solid waste and
therefore does not clearly extend
enforcement of the minimum Functional
Standards to liquid waste disposal
facilities (i.e., pits, ponds, and lagoons).
However, in many instances the State
relies on water discharge permit
authorities of Washington Water
Pollution Control Act [(RCW 90.48) to
regulate not only liquid waste disposal
facilities, but any disposal practice
which threatens surface water or
groundwater. In addition, according to
the Attorney General’s Office informal
opinion, once the water discharge
authorities are invoked, all the Federal
criteria can be enforced because of
broad discretionary authority, Permits or
other enforceable actions taken
pursuant to the authority of RCW 90.48
{Water Pollution Control) which
requires compliance with any or all of
the Federal disposal criteria also
constitute compliance schedules issued
pursuant to the State's plan.

Section 4005 of RCRA prohibits the
open dumping of solid waste. However,
the prohibition does not extend to any
practice or disposal of solid waste under
a compliance schedule which:

(1) Includes an enforceable sequence
of action leading to compliance with the
prohibition on open dumping:

(2) Does not extend beyond
September 13, 1984;

(3) Is preceded by a determination
that the entity was unable to utilize
other public or private alternatives for

solid waste management to comply with

the prohibition on open dumping; and
(4) Is issued by a State having an

approved solid waste management plan.

I am today approving that part of the
plan that provides for the issuance of
compliance schedules for the wastes
and criteria described above. As of this
date, those engaged in open dumping in
Washington may receive compliance
schedules from the local health
department of jurisdiction or the State
that will, to the extent of the State's
legal authority described above, protect
them from open dumping suits as long as
they remain in compliance with such
schedules. As stipulated by Section 4005
of RCRA, these protections cease after
September 13, 1984,

In accordance with 40 CFR 256.04(f)
Washington has submitted a schedule
outlining the steps that will be taken in
completing the plan to meet the
remaining requirements of Section
4007(a) of RCRA for approval of the
complete plan, Necessary legislative
changes will be sought during the next
legislative session in 1883. Rulemaking
will follow thereafter to update rules by
mid-1983.

Compliance with Executive Order 12201

Under Executive Order 12291 effective
February 17, 1881, EPA must judge
whether a rule is "Major" and, therefore
subject to the requirement for a
Regulatory Impact Analysis. Partial
approval of the Washington solid waste
management plan is not a “major rule"
because it does not result in an annual
effect on the economy of $100 million or
more; result in increases in costs or
prices; or pose significant adverse
effects on competition, employment,
investment, productivity, innovation or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Any costs which the State or the
regulated community must incur to
satisfy the State plan arise, not from
EPA's partial approval but because the
plan complies with earlier requirements
issued by EPA [Guidelines, 40 CFR Part
256, and the “Criteria for Classification
of Solid Waste Disposal Facilities and
Practices", 40 CFR Part 257, as
amended). Today's action neither alters
these earlier regulatory requirements
nor imposes new or additional costs.

This notice of approval was submitted
to the Office of Management and Budget
(“OMB") for review under Executive
Order 12201,




Federal Register / Vol. 48, No. 20 / Friday, January 28, 1983 / Rules and Regulations

Authority

Section 4007(a), Pub. L. 84-580, 90
Stal. 2817 (42 U.S.C. 6947).

Certification Under the Rdgula!ory
Flexibility Act

I certify under 5 U.S.C, 805(b] that the
partial plan approval of the Washington
solid waste management plan will not
have a significant economic impact on a
substantial number of small entities.
This approval will reduce burdens on
small entities by establishing a
mechanism to insulate them from citizen
suits to enforce the open dumping
prohibition. This rule, therefore, does
not require a regulatory flexibility
analysis.

List of Subjects in 40 CFR Part 256

Grant programs—Environmental
protection, Waste treatment and
disposal.

Dated: January 5, 1983,

John R. Spencer,

Regional Administratar,

[FR Doe 63-2308 Filed 3-27-83: &45 am)
BILLING CODE 6360-50-M

40 CFR Part 256
[HW-6-FRL 2294-4]

Approval of Teni Solid Waste
Management Plan

AGENCY: Environmental Protection
Agency, Region 6.
AcTiON: Final rule.

SUMMARY: As provided by the Resource
Conservation and Recovery Act
(RCRA), two agencies (Texas
Department of Health and Texas
Department of Water Resources) of the
State of Texas have received Federal
financial assistance for development of
a State Solid Waste Management Plan.
These agencies have submitted to the
LS. Environmental Protection Agency
(EPA or the Agency) an adopted State
Solid Waste Management Plan. Today,
EPA is announcing its approval of the
Texas Solid Waste Management Plan.
Approval of the Texas Plan indicates
that the Plan meets the requirements set
forth in the RCRA, which provides for
the identification of State, local and
regional responsibilities for solid waste
management; the encouragement of
resource conservation and recovery; and
the development and application of
State controls to provide for
environmentally sound selid waste
disposal practices.

EPA has determined that a small
portion of the universe of solid waste in
Texas is not regulated by the Texas

Department of Health nor by the Texas
Department of Water Resources, These
wastes regulated by the Texas Railroad
Commission are excluded from the
approved portion of the Plan. This
means that facilities disposing of wastes

‘which are regulated by the Railroad

Commission cannot be protected from
Citizen Suits under Section 7003 or
RCRA by operating under compliance
schedules issued by the Railroad
Commission.

The purpose of this notice is to inform
the public that the Agency is approving
the Texas Solid Waste Management
Plan.

EFFECTIVE DATE: [anuary 28, 1983,

FOR FURTHER INFORMATION CONTACT:
Thomas D. Clark, U.S. Environmental
Protection Agency, Hazardous Materials
Branch, 1201 Elm Street, Dallas, Texas
75270, telephone number 214-767-2645.
SUPPLEMENTARY INFORMATION:

Background

On July 31, 1978 (44 FR 45066) EPA
published Guidelines for the
Development and Implementation of
State Solid Waste Management Plans
(40 CFR Part 256). These guidelines were
required by Section 4002({b) of the Solid
Waste Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976 (RCRA).

The guidelines reflected the statutory
requirements for State plans and
recommended methods and procedures
to meet those requirements. Under
Section 4007 of RCRA, the
Administrator approves State plans
which mee! the requirements of
paragraphs (1), (2], (3). and (5) of Section
4003 of RCRA and which contain
provisions for revisions.

The guidelines also addressed Section
4005 of RCRA which requires a
mechanism in the State plan for
establishment of compliance schedules
for entities engaged in the prohibited act
of open dumping. These compliance
schedules may not extend beyond
September 13, 1964. The plan must
provide that, in attempting to obtain
such compliance schedules, entities
must demonstrate their inability to
utilize other public or private
alternatives to comply with the
prohibition.

Response to Public Comments

On November 4, 1981, (46 FR 53772)
the Texas Solid Waste Management
Plan was noticed for review and
comment. Comments on the Texas plan
were received for 30 days. By the end of
the comment period on December 4,
1861, no substantive comments were
received by Region 6 regarding the plan.

Finding

Section 4007 of RCRA contains the
statutory policy for approval of State
solid waste management plans. The
authority to approve State plans has
been delegated to the Regional
Administrator. I have reviewed the Solid
Waste Management Plan submitted by
the State of Texas. I find that the Texas
Plan meets the requirements of 40 CFR
Part 256 developed pursuant to RCRA,
Under authority of Section 4007 of
RCRA, I approve the Texas Sclid Waste
Management Plan.

The Plan prohibits the establishment
of open dumps, and that State
prohibition became effective on
November 19, 1880, for municipal sites
and June 12, 1981, for industrial sites.

Also, the Plan provides for
compliance schedules for entities
engaged in open dumping where those
entities can demonstrate that they are
unable to utilize other public or private
alternatives for solid waste managemen!
to comply with the RCRA prohibition of
open dumping. As of this date, entities
engaged in open dumping may, pursuant
to the Plan, approach the State for
further information on compliance
schedules and necessary demonstration.
The RCRA prohibition of open dumping
does not extend to open dumping under
such compliance schedules.

The Governor of Texas designated the
Texas Department of Health (TDH) and
the Texas Department of Water
Resources [TDWR) as the agencies
responsible for the development of a
State Solid Waste Management Plan.
TDH has jurisdiction over municipal
solid waste and TDWR has jurisdiction
over industrial solid wastes, EPA has
determined that a small portion of the
universe of solid waste (i.e. wastes
associated with the exploration,
development, or production of oil, gas or
geothermal energy and some surface
mining wastes) is not regulated by TDH
or TDWR. These wastes are regulated
by the Texas Railroad Commission
(TRC) under the authorities of the Texas
Natural Resources Code and the Texas
Water Code. Coal mining wastes are
controlled by TRC regulations that
ensure that these wastes aré disposed of
in a manner that is consistent with
EPA's criteria. TRC is currently
developing amendments to the oil, gas
and geothermal energy regulations that
should further ensure that these wastes
are disposed of in an environmentally
sound manner,

An amendment to the Texas Solid
Waste Disposal Act, which became
effective on September 1, 1981, required
the TDH, TDWR, and TRC to develop a
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Memorandum of Understanding (MOU)
that specified each agency's jurisdiction
over waste malterials that result from or
are related to activities associated with
the exploration for and the development
and production of oil cr gas. While there
were no gaps in coverage of solid waste,
the MOU ensures that the appropriate
agency regulates specific wastes with no
overlapping of responsibilities. This
MOU was developed and became
effective on January 1, 1982.

Based on these facts and
correspondence with these State
agencies, EPA has determined that all
solid waste regulated by TDH and
TDWR in the State of Texas will be
regulated in a manner consistent with
RCRA.

Compliance With Execulive Order 12291

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291,

List of Subjects in 40 CFR Part 256

Grant programs—Environmental
pralection, waste treatment and
disposal.

Authority

Section 4007{a) of the Solid Waste
Disposal Act as amended by the
Resource Conservation and Recovery
Act of 1976, 42 U.S.C. 6947(a).

Dated: January 20, 1983,

Dick Whittington,
Regional Administrator.

VR Doc. 83-2428 Flied 1-27-83: &45 am|
BILLING CODE 8560-50-M

DEPARTMENT OF THE TREASURY

Office of the Secretary
41 CFR Part 10-12

Contract Compliance Program

AGENCY: Treasury Department.

ACTION: Final rule. (Notice of transfer of
functions).

SUMMARY: The Treasury’s Contract
Compliance Program was transferred to
the Department of Labor on October 8,
1978, by E.O. 12088. The Contract
Compliance Program is presently
administered under 41 CFR Chapter 60
in lieu of 41 CFR Part 10-12.

EFFECTIVE DATE: [anuary 28, 1963.

FOR FURTHER INFORMATION CONTACT:
Thomas P. O'Malley, Director Office of
Procurement, Office of the Secretary,
Department of the Treasury,
Washington, D.C. 20220, (202-586-2586).

List of Subjects in 41 CFR Part 10-12
Equal employment opportunity,

Government procurement, Labor.
Therefore, 41 CFR 10-12.801 through

10-12.815 are hereby removed.

Thomas P, O'Malley,

Director, Offica of Procurement.

[FR Dec. 83-3458 Plled 1-27-83: 845 am]

BILLING CODE 4810-25-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 3410 and 3420
[Circular No, 2618]

Interim Final Amending
the Coal Management Regulations

Correction

In FR Doc. 83-385 beginning on page
1308 in the fssue of Wednesday, January
12, 1883, make the following corrections:

1. On page 13065, first column, the
caption for § 3410.3-4 now reading
“Surface protection and reclamation”
should have read:

§34103-4 Bonds

2. On the same page, middle column,
the caption for § 3420.4-3 now reading
“Preliminary tract delineation” should
have read:

§3420.4-3 Consuitation with Governoes.
BILLING CODE 1505-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY
44 CFR Part 65

[Docket No, FEMA-6484]

Communities With Minimal Flood
Hazard Areas for the National Flood

Insurance Program
AGENCY: Federal Emergency

Management Agency.
ACTION: Final rule.

SUMMARY: The Federal Emergenc
Management Agency, after consultation
with local officials of the communities
listed below, has determined, based
upon analysis of existing conditions in
the communities, that these
communities' Special Flood Hazard
Areas are small in size, with minimal
flooding problems. Because existing
conditions indicate that the area is
unlikely to be developed in the
foreseeable future, there is no
immediate need to use the existing
detailed study methodology to

determine the base flood elevations for
the Special Flood Hazard Areas.
Therelore, the Agency is converting
the communities listed below to the
Regular Program of the National Flood
Insurance Program (NFIP) without
determining base flood elevations.
EFFECTIVE DATE: Date listed in third
column of list of Communities with
Minimal Flood Hazards Areas.

FOR FURTHER INFORMATION CONTACT:
Dr. Brian Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Divisions, (202) 287-0230, Federal
Emergency Management Agency,
Washington, D.C. 20472,
SUPPLEMENTARY INFORMATION: In these
communities, the full limits of flood
insurance coverage are available at
actuarial, non-subsidized rates. The
rates will vary according to the zone
designation of the particular area of the
community.

Flood Insurance for canlents, as well
as structures, is available. The
maximum coverage available under the
Regular Program is significantly greater
than that available under the Emergency
Program.

Flood insurance coverage for property
located in the communities listed can be
purchased from any licensed property
insurance agent or broker serving the
eligible community, or from the National
Flood Insurance Program. The effective
date of conversion to the Regular
Program will not appear in the Code of
Federal Regulations except for the page
number of this entry in the Federal
Register.

Pursuant to the provisions of 5 U.S.C.
605(h), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have significant economic impact on a
substantial number of small entities,
This rule provides routine legal notice
regarding the completed stage of
engineering tasks in delineating the
special flood hazards areas of the
specified community and imposes no
new requirements or regulations on
participating communities.

List of Subjects in 44 CFR Part 65
Flood insurance, Flood plains,
The entry reads as follows:

§65.7 List of communities with minimal
flood hazard areas.,

DOate of
Swate and county G Y o
Sussex | Townshp of Andover _| Feb. 4, 1603,
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Date of
State and county Coenmurity COMvOrson 10
roguiac peogram
Warren ] Township of Do
Frainghuysen
(&)
Cuyahoga......| City of Fairview Park Do
00| Viliage of Orange..... Do
Pernsylvana:

Waymo ... i TOwnship of Cinton Do

Morcer ... i Township of Findiay .. Do

| Borough ol Uniondale Do

Mevtar ... .....{ Townshp of Do

L2, Yoo e Townshp of Worth . Do.
Michgan
Charievoix .| City of Chareivolx.....| Feb. 11,1983
Calhoun ... Township of Convis.... Do
D9 vrrd TOWnship of Marshall., Do
New Yok Town of Tharston .. Oo
Siupben,
Ponnsylvania.
Noriampion | Township of East Do
Adon
Crester .| Township of London Do
Growe,

Borks i Borough ot Do
Vingrea: Grayson..| Town of Fries ... Do
nois. Cook & Vikago of Steger Fob. 18, 1983

wa
Michigan Townanip of Clarence Do

Camoun
New York: Town of Veteran Do

Crarrug.

Pennsytvana: Township of Do

Lawronce. Mahoning
Viginia: Uning, Carmoll County Do

Asen
Ihnos St Clar Village of St Libory Feb. 25, 1983
New Jorvey:

Susson..........| TOWnship of Do

Harcdysion
Do .| Township of Do
Stewuteror
Pennsylvania

Chestor.....J Borough of Elverson Do

Mercer ... Townshp of Pine.... Do

Washington...| Township of Do

Robinson,
Fulton ...} Township of Union Do
Township of Upper Do
Nazacetn
Chester.........| Township of Upper Do
Ouford,
Am: )
Charlotie ... Town of Phente . Do,

{National Flood Insurance Act of 1968 [Title
X111 of Housing and Urban Development Act
of 1068), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to the
Associate Director, State and Local Programs
and Support)

Issued: January 17, 1983,
Lee M, Thomas,
Associate Director, State and Local Programs
and Support.
[FR Doc. 53-2006 Filed 1-27-43; 845 am]
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5909]

Letter of Map Amendment for the City
of Mesa, Arizona; Under National
Flood Insurance Program; Correction

AGENCY: Federal Emergency
Management Agency.
ACTION: Final rule, map correction.

SUMMARY: The Federal Emergency
Management Agency (FEMA) published
a list of communities for which maps
identifying Special Flood Hazard Areas
have been published. This list included
the City of Mesa, Arizona. It has been
determined by the Acting Associate
Director, State and Local Programs and
Support, after acquiring additional flood
information and after further technical
review of the Flood Insurance Rate Map
for the City of Mesa, Arizona, that
certain property is not within the
Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: |anuary 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Dr, Brian R. Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Division, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0230.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on th:%)asis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O, Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620,

The map amendments listed below
are in accordance with § 70.7(b):

Map No. 040048 Panel 0020B,
published on May 15, 1980, in 45 FR
661186, indicates that the existing
structure located on Lots 67, 68, 93
through 99, 108, and 107 of Hohokam
Trails, Unit Two, being a 24.431-acre
tract of land located in the Southwest
Quarter of Section 11, Township 1
North, Range 5 East, Gila and Salt River
Base and Meridian, Mesa, Arizona, and
being a portion of the Deed Recorded as
Instrument No. 417006 in Docket 15721,
pages 1155 and 1156, in the Office of the
Recorder, Maricopa County, Arizona, is
located within the Special Flood Hazard
Area.

Map No. 040048 Panel 0020B is hereby
corrected to reflect that the existing
structures located on the above-
mentioned lot are not within the Special
Flood Hazard Area identified on May
15, 1980. These structures are in Zone B,

Pursuant to the provisions of 5 U.S.C.
605(b), the Acting Associate Director,
State and Local Programs and Support,
to whom authority has been delegated
by the Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have a significant economic impact on a
substantial n¥mber of small entities.
This rule provides routine legal notice of
technical amendments made to
designated Special Flood Hazard Areas
on the basis of updated information and
imposes no new requirements or
regulations on participating
communities,

List of Subjects in 44 CFR Part 70

Flood insurance, Flood plains,

(National Flood Insurance Act of 1968 (Title
Xill of Housing and Urban Development Act
of 1968); effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; delegation of authority to Associate
Director, State and Local Programs and
Support)

Issued: January 5, 1983,
Dave McLoughlin,
Acting Associote Director, State and Local
Programs and Support.
IFR Doc. 632355 Filed 1-27-83; &45 am]
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-5909]

Letter of Map Amendment for the City
of Mesa, Arizona; Under National
Flood Insurance Program; Correction

AGENCY: Federal Emergency
Management Agency.

ACTION: Final rule, map correction.

SUMMARY: The Federal Emergency
Management Agency (FEMA) published
a lost of communities for which maps
identifying Special Flood Hazard Areas
have been published. This list included
the City of Mesa, Arizona. It has been
determined by the Acting Associate
Director, State and Local Programs and
Support, after acquiring additional flood
information and after further technical
review of the Flood Insurance Rate Map
for the City of Mesa, Arizona, that
certain property is not within the
Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
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the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: January 28, 1983,

FOR FURTHER INFORMATION CONTACT:
Dr. Brian R. Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Division, Federal Emergency
Management Agency, Washington, D.C.
20472, [202) 287-0230.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally related financial
assistance for construction or
acquisition purposes, and the lender
now agress to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34204, Bethesda,
Maryland 20034, Telephone: (800) 638-
5620.

The map amendments listed below
are in accordance with § 70.7(b):

Map No. 040048, Panel 00208,
published an May 15, 1980, in 45 FR
66116, indicates that the existing
structure located on Lots 69, 70, and 86
of Hohokam Trails, Unit Two, being a
24.431-acre tract of land located in the
Southwest Quarter of Section 11,
Township 1 North, range 5 East, Gila
and Salt River Base and Meridian,
Mesa, Arizona, and being a portion of
the Deed recorded as Instrument No,
417008 in Docket 15721, pages 1155 and
1156, in the Office of the Recorder,
Maricopa County, Arizona, is located
within the Special Flood Hazard Area.

Map No. 040048, Panel 0020B is hereby
corrected to reflect that the existing
structures located on the above-
mentioned lot are not within the Special
Flood Hazard Area identified on May
15, 1880. These structures are in Zone B,

Pursuant to the provisions of 5 11.8.C.
805(b), the Acting Associate Director,
State and Local Programs and Support,
to whom authority has been delegated
by the Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice of
technical amendments made to

designated Special Flood Hazard Areas
on the basis of updated information and
imposes no new requirements or
regulations on participating
communities.
List of Subjects in 44 CFR Part 70

Flood insurance, Flood plains,
[National Flood Insurance Act of 16068 [Title
XI1I of Housing and Urban Development Act
of 1968, effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C, 4001-4128; Executive Order 12127, 44
FR 16387; delegation of suthority to Associate
Director, State and Local Programs and
Support)

Issued: January 5, 1983.
Dave McLoughlin,
Acting Associate Directaor, State and Local
Programs and Support.
[FR Doc. £3-2388 Pllad 1-27-40; R45 an)
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-6018]

Letter of Map Amendment for Village
of Oak Brook, Illinois; Under National
Flood insurance Program

AGENCY: Federal Emergency
Management Agency.
ACTION: Final rule, map amendment.

SUMMARY: The Federal Emergency
Management Agency published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included Oak Brook,
Illinois. It has been determined by the
Associate Director, State and Local
Programs and Support after acquiring
additional flood information and after
further technical review of the Flood
Insurance Rate Map for Oak Brook,
Illinois, that certain property is not
within the Special Flood Hazard Area.
This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes,
EFFECTIVE DATE: [anuary 28, 1983,

FOR FURTHER INFORMATION CONTACT:
Mr. John T. Anderson, Regional Director,
Federal Emergency Management
Agency, 300 South Wacker Drive, 24th
Floor, Chicage; Illinois 806086, (312) 353~
1500.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or

acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year, The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP)), P.O. Box 34294, Bethesda,
Maryland 20034, Phone 1800) 638-6620,

The map amendments listed below
are in accordance with § 70.7(b): Map
Number 170214, Panel 00028 published
on March 28, 1981, in 46 FR 18712
indicates that Lot Number 30, Merry
Lane Subdivision, according to the plat
thereof, recorded December 15, 1984, in
Book York-1, Page 80, in the Office of the
Recorder of DuPage County, lllinois, is
located within the Special Flood Hazard
Area,

Map Number 170214, Panel 0002B is
hereby corrected to reflect that the
residential structure located on the
above-mentioned property is not located
within the Special Flood Hazard Area
identified on February 18, 1981. The
structure is located in Zone C.

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, State and
Local Programs and Support, to whom
authorityfn been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routing legal notice of
technical amendments made to
designated special flood hazard areas
on the basis of updated information and
imposes no new requirements or
regulations on participating
communities.

List of Subjects in 44 CFR Part 70

Flood insurance, Floodplains,

(National Flood Insurance Act of 1968 (Title
Xl of Housing and Urban Development Act
of 1968}, effective January 28 1069 (33 FR
17804, November 28, 1968) as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; delegation of authority 1o Associate
Director, State and Local Programs and
Support)

Issued: January 13, 1983.
Dave McLoughlin,
Acting Associate Directar, State and Local
Programa and Suppaort.
[FR Doc. 832354 Filed 1-27-03 A4S am|
BILLING CODE 6718-03-M
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44 CFR Part 70
[Docket No. FEMA-5909]

Letter of Map Amendment for the City
of Coon Rapids, Minnesota; Under
National Flood Insurance Program,;
Correction

AGENCY: Federal Emergency
Management Agency.
ACTION: Final rule, map correction.

SUMMARY: The Federal Emergency
Management Agency published a list of
communities for which maps identifying
Special Flood Hazard Areas have been
published. This list included the City of
Coon Rapids, Minnesota. It has been
determined by the Associate Director,
State and Local Programs and Support
after acquiring additional flood
information and after further technical
review of the Flood Insurance Rate Map
for the City of Coon Rapids, Minnesota,
that certain property is not within the
Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes.

EFFECTIVE DATE: January 28, 1983,

FOR FURTHER INFORMATION CONTACT:
Dr. Brian R. Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Division, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0230.

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
palicy year, The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP). P.O. Box 34204, Bethesda,
Maryland 20034, Phone (800) 638-6620.

The map amendments listed below
are in accordance with § 70.7(b):

Map Number 270011A, Panel H&1-01
published on October 8, 1980 in 45 FR
660082 indicates that Lot 19 in Block 2 of
the property known as The Timbers 2nd
Addition, City of Coon Rapids,

Minnesota, as recorded in Deed Book 32,
Page 43 of the Office of County Recorder
for Anoka County, Minnesota, is located
within the Special Flood Hazard Area.

Map Number 270011A, Panel H&I-01
is hereby corrected lo reflect that Lot 19
in Block 2 is not within the Special Flood
Hazard Area identified on March 15,
1977. Lot 19 in Block 2 is located in Zone
C.
Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, State and
Local Programs and Support, to whom
aulhorityias been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated, will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice of
technical amendments made to
designated special flood hazard areas
on the basis of updated information and
imposes no new requirements or
regulations on participating
communities.
List of Subjects in 44 CFR Part 70

Flood insurance, Flood plains.
{National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; delegation of authority to Associate
Director, State and Local Programs and
Support)

lssued: January 14, 1983.
Dave McLoughlin,
Acting Associate Director, State and Local
Programs and Support. {
|FR Doc. 83-2353 Filed 1-27-8); 845 am)
BILLING CODE 6718-03-M

44 CFR Part 70
[Docket No. FEMA-6349]

Letter of Map Amendment for the City
of Junction City, Oregon; Under
National Flood Insurance Program;
Correction

AGENCY: Federal Emergency
Management Agency.

ACTION: Final rule, map correction.

SUMMARY: The Federal Emergency
Management Agency (FEMA) published
a list of communities for which maps
identifying Special Flood Hazard Areas
have been published. This list included
the City of Junction City, Oregon. It has
been determined by the Associate
Director, State and Local Programs and
Support, after acquiring additional flood
information and after further technical
review of the Flood Insurance Rate Map
for the City of Junction City, Oregon,

that certain property is not within the
Special Flood Hazard Area.

This map amendment, by establishing
that the subject property is not within
the Special Flood Hazard Area, removes
the requirement to purchase flood
insurance for that property as a
condition of Federal or federally-related
financial assistance for construction or
acquisition purposes,

EFFECTIVE DATE: January 28, 1983,

FOR FURTHER INFORMATION CONTACT:
Dr. Brian R. Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Division, Federal Emergency
Management Agency, Washington, D.C.
20472, 202) 287-0230,

SUPPLEMENTARY INFORMATION: If a
property owner was required to
purchase flood insurance as a condition
of Federal or federally-related financial
assistance for construction or
acquisition purposes, and the lender
now agrees to waive the property owner
from maintaining flood insurance
coverage on the basis of this map
amendment, the property owner may
obtain a full refund of the premium paid
for the current policy year, provided that
no claim is pending or has been paid on
the policy in question during the same
policy year. The premium refund may be
obtained through the insurance agent or
broker who sold the policy, or from the
National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Telephone: (800) 638~
6620,

The map amendments listed below
are in accordance with § 70.7(b):

Map No. H & 1 410124 Panel 0001B,
published on july 13, 1982, in 47 FR
30251, indicates that Lot 15, Block 1,
Third Addition to Brentwood Homes,
Junction City, Oregon, recorded as
Instrument Number 7930998, in the
Office of the Recorder, Lane County,
Oregon, is located within the Special
Flood Hazard Area.

Map No. H & 1410124 Panel 0001B is
hereby corrected to reflect that the
existing structure located on the above-
mentioned lot is not within the Special
Flood Hazard Area identified on June
15, 1982. This structure is in Zone C.

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, State and
Local Programs and Support to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not
have a significant economic impact on a
substantial number of small entities,
This rule provides routine legal notice of
technical amendments made to
designated special flood hazard areas
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on the basis of updated information and
imposes no new requirements or
regulations on participating
communities.

List of Subjects in 44 CFR Part 70
Flood insurance, Flood plains.

(National Flood Insurance Act of 1988 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 24, 1969 (33 FR
17804, November 28, 1068), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; delegation of authority to Associate
Director. State and Local Programs and
Support)

Issued: January 3, 1883,
Dave McLoughlin,
Acting Associate Director. State and Local
Programs and Suppaort,
{FR Doc. 83-2387 Filed 1-27-83; 045 am]
BILLING CODE 6718-03-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285

[Docket No. 30121-14)

Atlantic Bluefin Tuna

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; technical change and
notice of regulatory area extension.

SuUMMARY: NOAA issues notice to the
public that the Federal regulatory area
for Atlantic bluefin tuna has been
extended to include waters within the
boundaries of the State of Rhode Island,
and within the adjacent territorial sea of
the United States. This extension is
necessary to make measures carrying
out U.S. international obligations under
the International Convention for the
Conservation of Atlantic Tunas
applicable within waters where Atlantic
bluefin tuna may be found. The effect of
the technicel amendment published
today is 1o make Federal regulations
governing Atlantic tuna apply within the
waters of Rhode Island, in addition to
those of other States already covered by

previous extensions of the Federal
regulatory area.

EFFECTIVE DATE: January 28, 1983.

FOR FURTHER INFORMATION CONTACT:
David Allan Fitch. 202-634-4224; or
William C, Jerome, Jr., 617-281-3600, ext.
325,

SUPPLEMENTARY INFORMATION: To carry
out recommendations of the
International Commission for the
Conservation of Atlantic Tunas
(ICCAT), NOAA publishes regulations
governing fishing for Atlantic bluefin
tuna by persons and vessels subject to
U.S, jurisdiction.

Section 9(d) of the Atlantic Tunas
Convention Act (the Act) provides that
the Secretary of Commerce (Secretary)
may apply these Federal regulations to
waters within the boundaries of a State
if, within a reasonable period after their
adoption, a State has not adopted
equally restrictive regulations to
implement the ICCAT recommendation.
In 1977 the Assistant Administrator for
Fisheries, NOAA (Assistant
Administrator), to whom the Secretary's
authority has been delegated,
determined that such application was
appropriate for several States, and
published notice that the Federal
regulatory area was extended to include
waters within the boundaries of Florida,
Georgia, South Carolina, North Carolina,
Virginia, Maryland, Delaware, New
Jersey, New York, Massachusetts, New
Hampshire, Puerto Rico, and the Virgin
Islands. These extensions of the
regulatory area were recorded in the
regulations at 50 CFR 285.1(d). Similar
determinations were made for the States
of Texas, Louisiana, and Alabama and
published in the Federal Register on
November 10, 1982 (47 FR 50886).

After consultation, the State of Rhode
Island has indicated that it has no
fishery regulations for bluefin tuna, and
that Rhode Island has no objection to
extension of the Federal regulatory area
for Atlantic bluefin tuna to include
waters within its boundaries and the
adjacent territorial sea of the United
States. Therefore, the Federal
regulations contained at 50 CFR Part 285
goverrfing fishing for Atlantic bluefin
tuna are amended to apply within the

boundaries of Rhode Island and within
the adjacent territorial sea of the United
States.

This action is taken under authority of
16 11.S.C. 971g and 50 CFR 285.7 and is
taken in compliance with Executive
Order 12291,

List of Subjects in 50 CFR Part 285

Administrative practice and
procedure, Fish, Fisheries, Fishing,
Imports, International organizations,
Penalties, Reporting requirements.

Dated: January 24, 1963,

William H. Stevenson, :
Deputy Assistant Admintstrator for Fisheries,
National Marine Fisheries Service.

50 CFR Part 285 is amended as

follows:

PART 285—ATLANTIC TUNA
FISHERIES

1. The authority citation for Part 285
reads as follows:

Authority: 18 US.C. 971-971h.
2. Section 285.1(d) is revised by

+ adding "Rhode Island" 1o the tex! to

read as follows:

§ 285.1 Purpose and scope.

(d) Under Section 9(d) of the Act and
§ 285.7, determinations made by the
Assistant Administrator that the
provisions of this part apply within the
territorial sea of the United States
adjacent to, and within the boundaries
of the States of Texas, Louisiana,
Alabama, Florida, Georgia, South
Carolina, North Carolina, Virginia,
Maryland, Delaware, New Jersey, New
York, Rhode Island, Massachusetts,
New Hampshire, and the
Commonwealths of Puerto Rico and the
Virgin Islands, and, with the exceptions
of §§ 285.30(a)}, 285.30(d) (2) and (3),
285.31(a) and 285.32(c), within the
territorial sea of the United States
adjacent to, and within the boundaries
of the State of Maine, continue in effect.
[FR Doc. 83-2497 Filed 1-27-83: 845 am)]
BILLING CODE 3510-22-M
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contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rula
making prior to the adoption of the final
rules,

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1046

[Docket No. AO-123-A50]

Milk in the Louisville-Lexington-
Evansville Marketing Area; Hearing on
Proposed Amendments to Tentative
Marketing Agreement and Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Public hearing on propased
rulemsking.

SUMMARY: The hearing is being held at
the request of Dairymen, Inc. (DI}, &
cooperative that represents a large
portion of the dairy farmers that supply
milk for the market. DI proposes
replacing the order’s seasonal
production incentive program known as
the “Louisville plan” with a seasonal
base-excess plan. Under the Louisville
plan, mooey is withheld from payments
to producers in the spring when supplies
are heavy and is distributed to
producers through their pay prices in the
fall when supplies are shorl. The
purpose of the plan is to encourage a
more level production pattern
throughout the year to match the
relatively level demand.

Under the propesal, each producer
would establish a production “base”
during the fall months, The following
spring, producers would be paid a
relatively low price for any milk
marketed in excess of that base. DI
claims that a base-exess plan would
achieve a better leveling of seasonal
production than can be obtained under
the current program.

DATE: The hearing will convene
February 15, 1983,

ADDRESS: The hearing will be held at the
Executive West Motor Hotel, Freedom
Way at the Fairgrounds, Louisville,
Kentucky 40209, 502/367-2251, beginning
at 9:30 a.m., local time,

FOR FURTHER INFORMATION CONTACT:
Richard A. Glandt, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
Washington, D.C. 20250, 202-447-4829.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12201.

Notice is hereby given of a public
hearing to be held at the Executive West
Motor Hotel, Freedom Way at the
Fairgrounds, Louisville, Kentuckey,
beginning at 9:30 a.m., local time, on
February 15, 1983, with respect to
proposed amendments to the tentative
marketing agreement and to the order
regulating the handling of milk in the
Louisville-Lexinglon-Evansville
marketing area.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seg.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders {7 CFR
Part 900).

The purpose of the hearing is to
receive evidence with respect to the
economic and marketing conditions
which relate to the proposed
amendments, hereinafter set forth, and
any appropriate modifications thereof,
to the tentative marketing agreement
and to the order.

Actions under the Federal milk order
program are subject to the “Regulatory
Flexibility Act” (Pub. L. 96-354), This act
seeks to ensure that within the
sstatutory authority of a program, the

‘regulatory and informational

requirements are tailored to the size and
nature of small businesses. For the
purpose of the Federal order progfam, a
small business will be considered as one
which is independently owned and
operated and which is not dominant in
its field of operation. Mos! parties
subject to a milk order are considered as
a small business. Accordingly,
interested parties are invited to present
evidence on the probable regulatory and
informational impact of the hearing
proposals on small businesses. Also,
parties may suggest modifications of the
proposals for the purpose of tailoring
their applicability to small businesses.

The proposed amendments, as set
forth below, have not received the
approval of the Secretary of Agriculture.

PART 1046—MILK IN THE
LOUISVILLE—LEXINGTON—
EVANSVILLE MARKETING AREA

Proposed by Dairymen, Inc.

Proposal No. 1
1. Add a heading and four new
sections to read as follows:

Base-Excess Plan

§1046.90 Base Milk.

“Base milk" means the producer milk
of a producerin each month of March
through June that is not in excess of the
producer's base multiplied by the
number of days in the manth.

§ 1046.91 Excess milk.

“Excess milk" means the producer
milk of a producer in each month of
March through June in excess of the
producer’s base milk for the month, and
shall include all the producer milk in
:)uch months of a producer who has no

ase,

§1046.92 Computation of base for each
producer.

(a) Subject to § 1046.93, the base for
each producer shall be an amount
obtained by dividing the total pounds of
his producer milk during the
immediately preceding months of
September through December by the
number of days’ production represented
by such producer milk or by 100,
whichever is more.

(b) The base for a producer whose
milk was delivered to a nonpool plant
that became a pool plant after the
beginning of the base-forming period
(September-December) shall be
calculated as if the plant were a pool
plant for the entire base-forming period.
A base thus assigned shall not be
transferable.

§ 104693 Base rules.

(a) Except as provided in § 1046.92(b)
and in paragraph (b) of this section, a
base may be transferred in its entirety
or in amounts of not less than 300
pounds effective on the first day of the
month following the date on which an
application for such transfer is received
by the market administrator, Such
application shall be on a form approved
by the market administrator and signed
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by the baseholder or his heirs and the 2. Add a new paragraph (d) to handlers' producer milk assigned to
person to whom the base is to be § 1046.32 to read as follows: Class III milk by the Class Ill price;
transferred. If a base is held jointly, the (if) Miltiply the remaining
application shall be signed by all joint f 1046:32 ?""' O hundredweight quantity of excess milk

holders or their heirs.

(b) A producer who transferred base
on or after February 1 may not receive
by transfer additional base that would
be applicable during March through June
of the same year. A producer who
received base by transfer on or after
February 1 may not transfer a portion of
his base to be applicable during March
through June of the same year, but may
transfer his entire base.

(c) The base established by a
partnership may be divided between the
partners on any basis agreed to in
writing by them if written notification of
the agreed-upon division of base signed
by each partner is received by the
market administrator prior to the first
day of the month in which such division
is to be effective.

(d) The base assigned a person who
was a producer during any of the
immediately preceding months of
September through December may be
increased to 90 percent of his average
daily producer milk deliveries in the
month immediately preceding the month
during which a condition described in
paragraph (d)(1), (2), or (3) of this
section occurred, providing such
producer submitted to the market
administrator in writing on or before
March 1 & statement that established to
the satisfaction of the market
administrator that in the immediately
preceding September through December
base-forming period the amount of milk
produced on his farm was substantially
reduced because of conditions beyond
his control, which resulted from:

(1) The loss by fire or windstorm of a
farm building used in the production of
milk on his farm;

{2) Brucellosis, bovine tuberculosis or
other infectious diseases in his milking
herd as certified by a licensed
veterinarian; or

(3) A quarantine by a Federal or State
authority that prevents him from
supplying milk from his farm to a plant.

§ 1046.94 Announcement of established
bases.

On or before February 1 of each year,
the market administrator shall calculate
a base for each person who was a
producer during any of the immediately
preceding months of September through
December and shall notify each
froducer and the handler receiving milk
rom him, of the base established by the
producer, If requested by a cooperative
association, the market administrator
shall notify the cooperative association
of each producer-member’s base.

(d) Each handler shall report to the
market administrator on or before the
8th day after the end of each month of
March through June the aggregate
quantity of base milk received from
producers during the month, and on or
before the 20th day after the end of each
month of March through June the pounds
of base milk received from each
producer during the month.

3. Revise § 1046.61 to read as follows:

§ 1046.61 Computation of uniform price
(Including weighted average price and
uniform prices for base and excess milk),

(a) The market administrator shall
compute the weighted average price for
each month and the uniform price for
each month of July through February per
hundredweight for milk of 3.5 percent
butterfat content as follows:

(1) Combine into one total the values
computed pursuant to § 1046.60 for all
handlers who filed the reports
prescribed in § 1046.30 for the month
and who made the payments pursuant to
§ 1046.71 for the preceding month;

{2) Add one-half the unobligated
balance in the producer-settlement fund;
(3) Add an amount equal to the total
value of the minus location adjustments
and subtract an amount equal to the

total value of the plus location
adjustments computed pursuant to
§ 1046.75;

(4) Divide the resulting amount by the
sum of the following for all handlers
included in these computations;

(i) The total hundredweight of poducer
milk; and

(ii) The total hundredweight for which
a value is computed pursuant to
§ 1046.680(f); and

(5) Subtract not less than 4 cents nor
more than 5 cents per hundredweight.
The resulting figure, rounded to the
nearest cent, shall be the weighted
average price for each month and the
uniform price for the months of July
through February.

(b) For each month of March through
June, the market administrator shall
compute the uniform prices per
hundredweight for base milk-and for
excess milk, each of 3.5 percent butterfat
content, as follows:

(1) Compute the total value of excess
milk for all handlers included in the
compulations pursuant to paragraph
(a)(1) of this section as follows:

(i) Multiply the hundredweight
quantity of excess milk that does not
exceed the total quantity of such

that does not exceed the total quantity
of such handlers’ producer milk assigned
to Class Il milk by the Class II price:

(iii) Multiply the remaining
hundredweight quantity of excess milk
by the Class I price, and

(iv) Add together the resulting
amounts;

(2) Divide the total value of excess
milk obtained in paragraph (b)(1) of this
section by the total hundredweight of
such milk and adjust to the nearest cent.
The resulting figure shall be the uniform
price for excess milk;

(3) From the amount resulting from the
computations pursuant to paragraph (a)
(1) through (3) of this section, subtract
an amount computed by multiplying the
hundredweight of milk specified in
paragraph (a)(4)(if) of this section by the
weighted average price;

(4) Subtract the total value of excess
milk determined by multiplying the
uniform price obtained in paragraph
(b)(2) of this section times the
hundredweight of excess milk from the
amount computed pursuant to paragraph
(b)(3) of this section;

(5) Divide the amount calculated
pursuant to paragraph (b)(4) of this
section by the total hundredweight of
base milk included in these
compulations; and

(6) Subtract not less than 4 cents nor
more than 5 cents from the price
computed pursuant to paragraph (b)(5)
of this section. The resulting figure,
rounded to the nearest cent, shall be the
uniform price base milk,

§ 1046.62 [Amended]

4. In § 1046.62, paragraph (b) is
amended by replacing the words
“uniform price" with the words “uniform
price(s).”

§1046.71 [Amended]

5. In § 1046.71, paragraph (a)(2)(i) is
amended by replacing the words
“uniform price" with the words “uniform
price(s).”

§ 1046.73 [Amended]

6. Amend § 1046.73 by replacing the
words “uniform price" each time they
appear with the words “uniform
price(s).”

7. Add two new paragraphs (d)(7) and
(€)(3) to § 1046.73 to read as follows:

§ 1046.73 Payment to producers and to
cooperative associations,

ld)t ..
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" (7) For the months of March through Signed at Washington, D.C. on January 25, William T. Manley, Deputy
June the total pounds of base milk 1983. Administrator, Agricultural Marketing
received from each producer. William T, Manley, Service , has determined that this
o . . . . Deputy Administrator, Marketing Program proposed action would not have a

(e} ** Operations. signiﬁcat;x;l economic lmpacl: ona

[FR Doc. 83-2495 Filed 1-27-85: 845 am] substantial number of small entities.
(3) On or before the 7th day of the BILLING CODE 3410-02-M Such action would les(:en the regulatory

month following each of the months of
March through June the total pounds of
base milk received from each producer.

§ 1046.75 [Amended]

8. In § 1046.75, paragraph (a) is
amended by replacing the words
“uniform price for producer milk™ with
the words “uniform price and the
uniform price for base milk."

Proposed by the Dairy Division,
Agricultural Marketing Service

Proposal No. 2

Make such changes as may be
necessary to make the entire marketing
agreement and the order conform with
any amendments thereto that may result
from this hearing.

Copies of this notice of hearing and
the order may be procured from the
Market Administrator, P.O. Box 18030,
Louisville, Kentucky 40218, or from the
Hearing Clerk, Room 1077, South
Building, United States Department of
Agriculture, Washington, D.C. 20250 or
may be there inspected.

From the time a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. For this
particular proceeding the prohibition
applies to employees in the following
organizational units:

Office of the Secretary of Agriculture
Office of the Administrator, Agricultural

Marketing Service
Office of the General Counsel
Dairy Division, Agricultural Marketing

Service (Washington Office only)
Office of the Market Administrator,

Louisville-Lexington-Evansville

Marketing Area

Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

List of Subjects in 7 CFR Part 1046

Milk marketing orders Milk, Dairy
products.

7 CFR Part 1098

Milk in the Nashville, Tennessee,
Marketing Area; Proposed

of Certain Provisions of the Order
AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension of rule.

suMMARY: This notice invites written
comments on a proposal to suspend
certain order provisions affecting the
regulatory status of milk plants under
the Nashville, Tennessee, Federal milk
order. The action, which would apply
during February through August 1983,
was requested by the operator of a
distributing plant that is regulated under
the order. The proposal would suspend
the requirement that a distributing plant
must have Class I disposition of at least
50 percent of its total receipts to qualify
as a pool plant.

pATE: Comments are due by February 4,
1983,

ADDRESS: Comments (two copies)
should be filed with the Hearing Clerk,
Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250.

FOR FURTHER INFORMATION CONTACT:
Richard A. Glandt, Marketing Specialist,
Dairy Division, U.S. Department of
Agriculture, Washington, D.C. 20250,
(202) 447-5443.

SUPPLEMENTARY INFORMATION: This
proposed action has been reviewed
under USDA procedures established to
implement Executive Order 12291 and
has been classified as a “non-major"
acton.

It also has been determined that any
need for suspending certain provisions
of the order on an emergency basis
precludes following certain review
procedures set forth in Executive Order
12201. Such procedures would require
that this document be submitted for
review to the Office of Management and
Budget at least 10 days prior to its
publication in the Federal Register.
However, this would not permit the
completion of the required suspension
procedures and the inclusion of
February 1983 in the suspension period
if this is found necessary. The initial
request for the action was received on
January 10, 1983,

impact of the order on certain milk
handlers and would tend to ensure that
dairy farmers would continue to have
their milk priced under the order and
thereby receive the benefits that accrue
from such pricing.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 801 et seq.), the
suspension of the following provisions
of the order regulating the handling of
milk in the Nashville, Tennessee,
marketing area is being considered for
February through August 1983,

In §1098.7(a) the words “not less than
50 percent of the" and the words "that
are physically received at such plant or
diverted as producer milk to a pool or
nonpool plant pursuant to §1098.13."

All persons who want to send written
data, views, or arguments about the
proposed suspension should send two
copies of them to the Hearing Clerk, U.S.
Department of Agriculture, Washington,
D.C. 20250, by the 7th day after
publication of this notice in the Federal
Register, The period for filing comments
is limited to 7 days because a longer
period would not provide the time
needed to complete the required
procedures and include February 1983 in
the suspension period.

The comments that are sent will be
made available for public inspection in
the Hearing Clerk’s office during normal
business hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed suspension wonld make
inoperative for February through August
1983 the provision that a distributing
plant must dispose of at least 50 percent
of its milk receipts in Class I to qualify
as & pool plant. The suspension action
was requested by Kraft, Inc., which
operates a pool distributing plant
regulated under the order. Kraft stated
that its milk production has increased
steadily during the past few years, while
its Class | use has remained about the
same. Because of this, the handler
indicated that during 1982 it was
frequently necessary not to pool all of
the milk of individual producers or to
shift some producers to another market
in order to maintain pool plant status for
its Nashville distributing plant. In
addition to the continuing imbalance
between supply and demand, Kraft

expects that beginning in February 1883
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about one-half to one million pounds of
Class I sales per month that the handler
bottles for a distributing plant in
Memphis will be lost.

Kraft contended that unless the
suspension is granted it is likely that its
Nashville plant will not be able to
qualify as a pool plant during the
months of February through August
1683, The handler stated that pool status
for the plant could be maintained only
at great expense to the handler by
shifting some producers to another
market or by withholding from the pool
substantial quantities of milk produced
by individual dairy farmers. Kraft
indicated that either of these methods
would be disruptive to producers who
have been regularly associated with the
Nashville fluid market, According to
Krafl, the requested suspension would
svoid development of such uneconomic
and disorderly marketing conditions,

List of Subjects in 7 CFR Part 1098

Milk marketing orders, Milk, Dairy
products.

Signed at Washington, D.C., on: January 24,
1983, .
William T. Manley,
Deputy Administrator, Marketing Progrom
Operations.
[FR 1or. A3-2469 Filed $-27.8%; 845 am|
BILLING CODE 3410-02-M

7 CFR Part 1124
[Docket No. AO-368-A12)

Milk in the Oregon-Washington
Marketing Area; Notice of Hearing on
Proposed Amendments To Tentative
Marketing Agreement and Order
AGENCY: Agricultural Marketing Service,
USDA,

ACTION: Public hearing on proposed
rulemaking.

SuMMARY: This hearing is being held to
consider industry proposals to amend
the Oregon-Washington milk order. One
proposal would increase the limit on the
amount of producer milk that a
cooperative association or other
handlers may divert from pool plants to
nonpool plants, Another proposal would
change the method used to calculate the
daily base of a producer under the base-
excess plan of the order.

DATE: The hearing will convene
February 15, 1883.

ADDRESS: The hearing will be held at the
Nendels Motor Inn, 9900 Southwest
Canyon Road, Portland. Oregon 97225,
FOR FURTHER INFORMATION CONTACT:

' Martin Dunn, Marketing Specialist,
Dairy Division, Agricultural Marketing

Service, U.S. Department of Agriculture,
Washington, D.C. 202-447-7311.

SUPPLEMENTARY INFORMATION: This
administrative action Is governed by the
provisions of sections 586 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291,

Notice is hereby given of a public
hearing to be held at the Nendels Motor
Inn, 9900 Southwest Canyon Road,
Portland, Oregon 97225, beginning at
9:30 a.m. local time, on February 15,
1983, with respect to proposed
amendments to the tentative marketing
agreement and to the order regulating
the handling of milk in the Oregon-
Washington marketing area.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
Part 900).

The purpose of the hearing is to
receive evidence with respect to the
economic and marketing conditions
which relate to the proposed
amendments, hereinafter set forth, and
any appropriate modifications thereof,
to the tentative marketing agreement
and 1o the order,

Actions under the Federal milk order
program are subject to the “Regulatory
Flexibility Act" (Pub. L. 96-354). This act
seeks to ensure that, within the statutory
authority of a program, the regulatory
and informational requirements are
tailored to the size and nature of small
businesses. For the purpose of the
Federal order program, a small business
will be considered as one which is
independently owned and operated and
which is not dominant in its field of
operation. Mos! parties subject to a milk
order are considered as a small
business. Accordingly, interested parties
are invited to present evidence on the
probable regulatory and informational
impact of the hearing proposals on small
businesses. Also, parties may suggest
modifications of the proposals for the
purpose of tailoring their applicability to
small businesses.

PART 1124—{AMENDED]

The proposed amendments, set forth
below, have not received the approval
of the Secretary of Agriculture.

Proposed by Northwest Dairymen's
Association
Proposal No. 1

Revise § 1124.11 (a) and (b) to read as
follows:

§ 1124.11 Producer,

{a) A cooperative assocciation may
divert for its account to a nonpool plant
the milk of any producer whose milk has
been received previously at a pool plant
and from whom at least one delivery per
month during each of the months of
September, October and November is
received at a pool plant, except that in
the case of any producer whose milk has
not been received at a pool plant for at
least one day during each of the
preceding months of September-
November such producer shail be
required to have at least one delivery of
his milk received at a pool plant in any
month to qualify his milk for diversion
during such month. This delivery
requirement for diversion purposes shall
continue until such producer's milk has
been received at a pool plant for three
consecutive months beginning during or
after the September-November period.
The aggregate quantity diverted may not
exceed 60 percent of the producer milk
which the association or its agent
causes {0 be delivered to pool plants, or
diverted therefrom. Two or more
cooperative associations may have their
allowable diversions computed on the
basis of the combined deliveries of milk
by their member producers if each
association has filed such a request in
writing with the market administrator on
or before the first day of the month such
agreemen! is effective. This request shall
specify the basis for assigning any over-
diverted milk to the producer members
of each cooperative association
according to a method approved by the
market administrator.

(b) A handler in his capacity as the
operator of a pool plant may divert for
his account to @ nonpool plant the milk
of any producer whose milk has been
received previously at a pool plant and
from whom at least one delivery per
month during each of the months of
September, October and November is
received at his pool plant(s) and who is
not a member of a cooperative
association which is diverting milk
pursuant to paragraph (a) of this section
during the month, except that in the case

* of any producer whose milk has not

been received at a pool plant for at least
one day during eacﬁo of the precedi
months of September-November su
producer shall be required to have at
least one delivery of his milk received at
a pool plant in any month to qualify his
milk for diversion during such month.
This delivery requirement for diversion
purposes shall continue until such
producer’s milk has been received at a
pool plant for three consecutive months
beginning during or after the September-
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November period. The aggregate
quantity diverted may not exceed 60
percent of the producer milk received at
or diverted from such handler's pool
plant(s) and for which the operator of
such plant(s) is the handler during the
month;

» - - - -

Proposal No. 2
Revise § 1124.19(b) to read as follows:

§ 1124.19 Base, base milk, and excess
milk.

(b) "Base milk" means milk delivered
by a producer during the month which is
not in excess of:

(1) His daily base computed pursuant
to § 1124.65(a) multiplied by the number
of days in the month except that if milk
is received from a producer for only part
of a month, base milk shall be milk
received from such producer which is
not in excess of the amount computed
by multiplying his daily base times the
number of days in the month less the
number of days for which no producer
milk is delivered: or

(2) His monthly base computed
pursuant to § 1124.65(b).

Proposal No. 3

§ 112465 [Amended]

Revise § 1124.65(a) to read as follows:
{a) The daily base of each producer
whose milk was received at a pool
plant(s) or diverted as producer milk
from a pool plant during the four months
in each January-December period in
which the average daily receipts of total
producer milk are lowest shall be an
amount computed by dividing such
producer’s total pounds of milk
delivered in such base-earing period by
the number of days in such period:
Provided, that a producer who delivers
producer milk for only part of such
period, but not less than 80 days, shall
have a daily base computed by dividing
such producer's total deliveries of
producer milk by the number of days in
the four-month period less the number of
days for which no producer milk is
delivered. The base so computed shall
be recomputed each year, shall become
effective on the first day of February
next following, and shall remain in
effect through January of the next
succeeding year:

(1) Any dairy farmer for whom
information concerning deliveries during
the base-earning period is available to
the market administrator and who
becomes a producer as a result of the
plant to which his milk was delivered

during the base-earning period
subsequently being qualified as a pool
plant, a daily base shall be computed
pursuant to this paragraph; and

(2) A dairy farmer who qualified as a
producer-handler pursuant to § 1124.12
for not less than 90 days during the
period specified in paragraph (a) of this
section shall upon becoming a producer
have a base computed as if he had been
a producer during such period.

Proposed by the Dairy Division,
Agricultural Marketing Service

Proposal No. 4

Make such changes as may be
necessary to make the entire marketing
agreement and the order conform with
any amendments thereto that may result
from this hearing.

Copies of this notice of hearing and
the order may be procured from the
market administrator, James A. Burger,
P.O. Box 23606, Portland, Oregon 97223,
or from the Hearing Clerk, Room 1077,
South Building, United States
Department of Agriculture, Washington,
D.C. 20250 or may be there inspected.,

From the time a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. For this
particular proceeding the prohibition
applies to employees in the following
organizational units;

Office of the Secretary of Agriculture.
Office of the Administrator,
Agricultural Marketing Service.
Office of the General Counsel.
Dairy Division, Agricultural Marketing
Service (Washington Office only)
Office of the Market Administrator,
Oregon-Washington Marketing
Area.
Procedural matters are not subject to
the above prohibition and may be
discussed at any time:

List of Subjects in 7 CFR Part 1124

Milk marketing orders, Milk, Dairy
products.

Signed at Washington, D.C., on January 25,
1083,
William T. Manley,

Deputy Administrator, Marketing Program
Operations.

[FR Doc. 2494 Filed 1-27-8); 845 am)

BILLING CODE 2410-02-M

DEPARTMENT OF THE TREASURY
Comptrolier of the Currency

12CFR Part 5
{Docket No. 83-5]

Rules, Policies and Procedures for
Corporate Activities

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: As a part of the ongoing
Corporate Activities Review and
Evaluation (CARE) Program, the Office
of the Comptroller of the Currency
(Office) is proposing to amend its policy
statements and procedures concerning
publication requirements for Notice of
filing of an application (12 CFR 5.8) and
to make technical changes concerning
the written comment period (12 CFR
5.10), customer-bank communication
terminal (CBCT) branches (12 CFR 5.31),
Change in location of head office,
domestic branch or CBCT branch (12
CFR 5.40), and Relocation of a Federal
branch or Federal agency of a foreign
bank (12 CFR 5.41), The Office proposes
to reduce the publication requirement
from two notices to one and to eliminate
the requirement that an applicant
furnish an affidavit evidencing
publication. These proposals will
shorten the time required for a bank to
receive a decision on an application,
facilitate more efficient corporate
activities planning by national banks
and enable them to compete more
effectively.

DATE: Written comments must be
submitted on or before February 28 1983.

ADDRESS: Comments should be sent to:
[Docke\l No. 83-5], Communications
Division, 3rd Floor, Office of the
Comptroller of the Currency, 490
L'Enfant Plaza East, SW., Washington,
DC 20219. Attention: C. Christine Jones.
Comments will be available for
inspection and photocopying at the
same location.

FOR FURTHER INFORMATION CONTACT:
Randall J. Miller, Manager, Policy and
Procedures, or Joseph W, Malott, Policy
Analyst, Bank Organization and
Structure, Office of the Comptroller of
the Currency, 490 L'Enfant Plaza East,
SW., Washington, DC 20219. Telephone:
(202) 447-1184. Information also may be
obtained from the Regional Director or
Corporate Activities in any OCC
regional office.

SUPPLEMENTARY INFORMATION: The
primary drafter of this document is
Joseph W. Malott, Policy Analyst, Bank
Organization and Structure.
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Background

The Office’s CARE Program,
described in 45 FR 88586, dated October
15, 1980, involves a comprehensive
review of the Office’s rules, policies,
procedures and forms governing filings
for corporate expansion and structural
changes for national banks, The goals of
the CARE Program are to minimize costs
and burdens on applicants, the agency
and the public, to provide a better
understanding of policies; to modify or
eliminate rules, policies, procedures and
forms which are unnecessary or lead to
inefficiencies; and to remove barriers to
competition.

Proposal

Publication requirements of 12 CFR 5.8
currently require applicants to publish a
notice of filing of an application on the
same day for two consecutive weeks
with the first publication to occur 15
days after an application has been
accepted for filing. The regulation also
requires applicants to furnish the
Regional Administrator with an affidavit
evidencing publication(s). The Office
views multiple publication as time-
consuming, expensive, and unnecessary
but considers some publication
necessary to inform interested parties
and to allow an opportunity to comment.
Therefore, it is proroscd that applicants
be required to publish a notice of filing
of an application once rather than twice,
except when more extensive notice is
required by statute.

In order to eliminate delays in
application processing time, the Office
also proposes 1o require that the
application be mailed or hand-delivered
to the appropriate Regional |
Administrator on the date notice is
published. Once a notice is published,
the application is considered accepted
by the Office and the 21-day written
comment period begins simultaneously.
Consequently, this proposed change will
require applicants to complete an
application before notice is published.

The Office believes that only under
rare circumstances would an application
not be submitted on the date notice is
published. Further, the Office realizes
that transmittal delays may occur,
therefore a commenter might request to
review an application before it is
teceived by the Office. The Office
believes that the 21-day comment period
allows for ample time to review an
application even if delays occur.
However, if situations arise where the
Office believes that a commenter was
not allowed sufficient time for review,
i.e., the application was not received by
the appropriate regional or Washington
office within five days of publication,

the Office may extend the comment
period. The Office requests that
respondents specifically comment
whether this proposéd procedural
change allows sufficient time for
comment.

In order to further simplify the
procedure, the Office proposes to delete
the requirement that the contents of the
notice contain “the date upon which the
application was accepted for filing",
since that date will be the same as the
date on which the notice is published.
The Office also proposes to eliminate
the requirement that an applicant
provide an affidavit evidencing
publication to the Regional
Administrator, The affidavit will be
replaced by a requirement that a
statement, containing the date published
and the name and address of the
newspaper in which the notice was
published, be furnished on the last page
of the application.

Technical amendments are proposed
for § 5.10 to accommodate changes
made in publication requirements, and
in order to consolidate the comment
period with the statutory publication
period for mergers into one 30-day
period.

The Office is also revising § 5.40,
Change in location to head office,
domestic branch or CBCT branch, to
accommodate the recent changes in 12
U.S.C. 30, enacted under section 405 of
Pub. L. 97-320, and to eliminate the
additional publication requirements
assoclated with relocating an office.
Paragraph 5.40(a), Autharity, is modified
to exempt from Office approval, the
relocation of a bank’s main office to any
authorized branch location within the
limits of the same city, town or village.
The bank is only required to submit a
notice to this Office identifying the
relocation and therefore is not subject to
any publication requirements. No
application or filing fee is required to
relocate a main office under such
circumstances as long s the vacated
premises are not retained as a branch.
Section 5.40(e), Rules of General
Applicability, is eliminated. That
paragraph requires a relocating office to
publish twice in a newspaper of general
circulation in the community in which
the office is currently located and to
place a notice in the lobby of the
relocating office for 28 days. This
publication requirement is in addition to
the publication required for the
proposed location. The Office finds that
this additional requirement is
unnecessary since the publication for
the proposed site generally covers the
area of the relocating office.

Section 5.41(d), Rules of General
Applicability, contains the same
additional publication requirement for
the relocation of a Federal branch or
Federal agency of a foreign bank as
currently required to relocate a head
office or domestic branch. Since a
Federal branch or agency is legally
subject to the same restrictions as a
domestic branch of a national bank, the
paragraph is unnecessary. However, a
Federal branch or agency is still
required to publish at the proposed
location.

The Office is also revising the CBCT
publication requirements in § 5.31(g)(2),
Application filing requirements. The
phrase, “"once, in & newspaper of general
circulation in the community in which
the applicant’s head office is located,
and" is eliminated. The requirement to
furnish the Regional Administrator with
a copy of the newspaper notice is
replaced by a requirement thal the
Regional Administrator be furnished a
statement containing the date of
publication and the name and address
of each newspaper in which the notice
was published. Publication in more than
one newspaper is required for an
application to establish CBCT branches
in more than one community,
Consequently, publication requirements
for the establishment of CBCT branches
will be similar to the publication
requirements now applicable for the
establishment of domestic branches and
seasonal agencies.

Regulatory Flexibility Act Analysis

Pursuant to Section 605(b) of the
Regulatory Flexibility Act (Pub. L. No.
96-354, 5 U.S.C. 801 et seq.), the
Secretary of the Treasury has certified
that the proposed amendments, if
adopted, will not have a significant
economic impact on a substantial
number of small entities, The proposed
amendments would ease the application
of the existing regulations. The effect of
the amendments is expected to be
beneficial rather than adverse, and
small entities are generally expected to
share the benefits of the amendments
equally with larger institutions,

Regulatory Impact Analysis

The Office has determined that the
proposed amendments do not constitute
a major rule within the meaning of
Executive Order 12291, The amendments
would ease burdens imposed by
regulations and would have no adverse
effect on the operations of the
depository institutions subject to them.
As such, the amendments would not
have an annual effect on the economy of
$100 million or more, would not affect
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cosls or prices for consumers, individual
industries, government agencies . or
geographic regions, and would not have
an adverse effect on competition,
employment investment, productivity, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets,

List of Subjects in 12 CFR Part 5

National banks, Administrative
procedure and practice,

Authority and Issuance

PART 5—[AMENDED]

Accordingly, the Comptroller of the
Currency proposes to amend 12 CFR
Part § as follows:

1. The authority citation for PART 5—
RULES, POLICIES, AND PROCEDURES
FOR CORPORATE ACTIVITIES—reads
as follows:

Authority: 12 US.C. 1 ef seq.

2.In § 5.8, paragraph (a) is revised to
read as follows:

§5.8 Notice of filing of an application.

(a) By the applicants. Excep! in the
case of proposed transactions where
more extensive notice is required by
statute, the applicant shall publish a
notice in a newspaper of general
circulation in the community in which
the applicant proposes to engage in
business. The notice shall state that an
application is being filed as of the date
of notice, and the notice shall contain
the name of the applicant(s) and the
subject matter of the application. The
application shall be mailed or delivered
to the Regional Administrator on the
same day the notice is published. A
statement containing the date of
publication and the name and address
of the newspaper in which the notice
was published, shall be furnished with
the application,

3. In § 5.10, paragraphs (a) and (b) are
revised to read as follows:

§5.10 Written comments and requests for
a hearing.

(a) Written comments. within 21 days
after notice by publication required by
5.8(a), or within 30 days after the first
notice by publication required by 12
U.S.C. 1828(c), any person may submit to
the Regional Administratror written
comments and data on an appplication.
The Regional Administrator may extend
the 21 or 30-day comment period if, in
the Regional Administrator's judgment,
the applicant has failed to file all
required supporting data in time to
permit review by interested persons or if
other extenuating circumstances exist,

(b) Requests for a hearing. (1) Within
21 days after notice by publication
required by 5.8(a), or within 30 days
after the first notice by publication
required by 12 U.S.C. 1828(c), or within
the extended comment period described
in paragraph (a), any person may submit
to the Regional Administrator a written
request for a hearing on an application.

4. In § 5.31, paragraph (g)(2) is revised
to read as follows:

§5.31 Establishment of CBCT branches.

. - - - .

(g) . »

(2) Within 5 days after filing an
application, the applicant shall publish
once in a newspaper of general
circulation in each community in which
the applicant proposes to establish a
CBCT branch, a notice containing the
name of applicant, the subject matter of
the application, the date on which the
application was filed, and a statement
that written comments on the
application must be submitted by
interested persons within 10 days after
the newspaper publicaion date to the
appropriate Regional Administrator.
Immediately thereafter, the applicant
shall furnish the Regional Administrator
with a statement containing the date of
publication and the name and address
of each newspaper in which the notice
was published.

. - . - .

5. Section 5.40 is amended by
removing paragraph (e); and
redesignating paragraphs (f) through (j)
as paragraphs (e) through (i); and
revising paragraph (&) to read as
follows:

§5.40 Change in location of head office,
domestic branch or CBCT branch.

(a) Authority. A national bank may
change the location of its head office in
accordance with 12 U.S.C. 30 or change
the location of a branch office in
accordance with 12 U.S.C. 36(e), and 12
U.S.C. 2001 et seq., subject to the
additional requirements below. All
changes in location are subject to
approval by this Office except where
specifically exempted by statute.

. . - - -

§5.41 [Amended]

6. Section 5.41 is amended by
removing paragraph (d) and
redesignating paragraphs (e) through (h)
as paragraphs (d) through (g).

Dated: January 10, 1983,
C. T. Conover,
Comptroller of the Currency.
[FR Doc. 83-2414 Filed 1-£7-83; &4 am)
BILLING CODE 4810-33-M

CIVIL AERONAUTICS BOARD
14 CFR Part 221
[EDR-454; Docket: 41219]

Carrier Credit Terms and Related
Practices for the Sale of Passenger
and Cargo Air Transportation;
Proposed Removal of Tariff Filing
Requirements

Dated: January 12, 1883
AGENCY: Civil Aeronautics Board.

AcCTION: Notice of proposed rulemaking.

SUMMARY: The CAB proposes to remove
tariff filing requirements for carrier
credit terms and related practices for the
sale of passenger and cargo &ir
transportation. These provisions now
appear to be unnecessary, because the
Board does not prescribe the terms of
credit plans or review them for
sufficiency.

DATES: Comments by: February 28, 1983.
Reply comments by: March 15, 1983,

Comments and other relevant
information received after these dates
will be considered by the Board only to
the extent practicable,

Requests to be put on the Service List:
February 7, 1983.

The Docke! Section prepares the
Service List and sends it to each person
listed on it, who then serves comments
on others on the list.

ADDRESSES: Twenty copies of comments
should be sent to Docket 41219, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW,, Washington, D.C. 20428.
Individuals may submit their views as
consumers without filing multiple
copies. Comments may be examined in
Room 711, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C., as soon as they are received.

FOR FURTHER INFORMATION CONTACT:
Lawrence R. Myers or Joanne Yancey
Hitehcock, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, NW,, Washington,
D.C. 20428; 202-673-5205 and 202-673-
5442, respectively.

SUPPLEMENTARY INFORMATION: 14 CFR
221.38(i) currently requires foreign and
domestic air carriers to set forth in their
tariffs their principal charges, rules,
regulations and practices relating to the
extention of credit for the purchase of
passenger air transportation, as well as
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their principal billing rules and . the Board has twice found no grounds credit plans or practices now, and it is
practices, including late payment for believing that the carriers’ credit unlikely that the Board's role in this area
charges, for the purchase of cargo air terms unreasonably discriminate against  will expand in the future.
transportation. These express cash-paying customers. Of equal or even The proposed rule would prohibit

requirements were imposed in the 1960's
as a reflection of the Board’s growing
concern that all factors potentially
affecting the economics of airline pricing
and the treatment of different classes of
customers be subject to direct regulatory
sarutiny through the tariff mechanism.

The Board imposed the requirement
with regard lo cargo transportation in
ER-353 (27 FR 4509, June 11, 1962) and
with regard to passenger credit plans in
ER-451 (31 FR 2424, February 2, 1068).
Relying in each case upon an earlier
ruling in Universal Air Travel Plan, 12
CAB 601 (1951), that the extension of
credit by carriers for the sale of air
transportation is a practice “in
connection with" air transportation
under section 403(a) of the Act, and
hence subject to filing in tariffs at the
Board's discretion, the Board assumed
that an explicit filing requirement would
enhance both the public notice and the
substantive regulatory functions of
tariffs. In the case of passengers, various
credit plans had been filed for years,
both voluntarily and in response to the
Board's ruling in Universal Air Travel
Plan, supra, but the filings were clearly
not comprehensive. The tariffs
presumed that full payment would be
made in advance of travel unless credit
arrangements, typically in the form of an
installment payment plan, an on-lineg
[carrier) credit card, or a general
purpose (third-party) credit card, were
made. In the case of cargo, the Board
found that the billing and payment
practices of carriers, particularly the
conditions for imposing "late payment”
charges, determined the extent to which
they grant {(or deny) credit to shippers,
and il therefore required a full
disclosure of the principal practices in
tarriffs. Substantively, the Board wanted
to insure that the extension of credit not
be used to drive up carrier costs or to
discriminate unreasonably among
customers,

Aside from certain ancillary
provisions of the Universal Air Travel
Plan (UATP), however, the Board has
not revised any filed credit terms, and,
despite two early attempts, has not been
able to develop standards for the
assessment of the reasonableness of
either consumer credit (interest) levels
or remittance terms to the carriers. Nor
has it been successsful in developing a
full evidentiary record on such issues.
The extension of credit is fundamentally
a separate business, one to a great
extent involving the costs of
independent credit companies. Similary,

greater importance, moreover, is the fact
that the original reasons for the
imposition of a filing requirement for
credit plans and practices have
diminished greatly in importance as the
carriers have acquired pricing flexibility
under the Airline Deregulation Act and
the International Air Transportation
Competition Act. The Board therefore
does not review credit tariffs for
economic sufficiency.

Only two investigations have
examined the lawfulness of credit plans
filed in tariffs: Passenger Credit Plans
Investigations, Order E-14548, October
14, 1059, and Time Payment Plan Tariff
Revisions, Docket 21169, Order 69-7-36,
July 7, 1968, and Order 74-8-7, August 2,
1974, In the absence of an adequate
record on the costs of credit, the Board
did not find the plans unlawful. In
addition, the Board dismissed a petition
for rulemaking by Consumers Union to
require carriers to "unbundle” the costs
of credit from regular fares, finding that
the probable difference in cost to the
carriers between credit and cash was so
slight on a per passenger basis that no
unreasonable discrimination or other
basis for impasing a fare differential
could be found. Order 76-11-43,
November 8, 18786.

The Board has also considered carrier
agreements on the extension of credit
under section 412 of the Federal
Aviation Act. See Universal Air Travel
Plan, 12 C.A.B. 801 (1951); Universal Air
Travel Plan, Silver Card, Order 75-8-35,
August 8, 1975; and UATP 1976
Agreements, Order 80-6-66, June 12,
1680, Neither the investigations noted
above nor the examination of carrier
agreements under section 412 of the Act
included specific findings on the cost of
credit underlying the finance charges
contained in carriers' credit plans.

Under section 1601(a)(2) of the Act,
section 403 as it applies to domestic
passenger transportation ceased to be in
effect on January 1, 1983, The Board
retains the authority to regulate foreign
air transportation, and carriers engaged
in foreign air transportation are still
required to fulfill the requirements of 14
CFR 221.38(i) and file credit plans. To
eliminate any confusion that could
result from a system that might subject
domestic transportation and foreign
transportation to differing terms of
credit, the Board proposes to eliminate
the requirement that credit plans be
filed in tariffs for foreign as well as
domestic transportation. The Board
exercises no economic oversight over

carriers from filing such tariffs for
“information" or other purposes. In
addition to the paperwork burden on the
Board's staff, it is unlikely that
informational tariffs would be
maintained in a current and orderly
manner, or would be readily accessible
for use by the public. Furthermore, such
filings, unsupervised by the Board, might
mislead the public if carriers attempted
to incorporate them into their contracts
of carriage.

The Board remains empowered to
require the production of information on
credit plans, if necessary, as part of its
oversight and enforcement authority
under section 407 of the Act. For
example, the Board retains the
responsibility for implementing Title I
(the Truth in Lending Act as
supplemented by the Fair Credil Billing
Act), Title V (General Provisions), Title
VI (Fair Credit Reporting Act), and Title
VII (Equal Credit Opportunity Act) of
the Consumer Credit Protection Act, 15
U.S.C. 1601-1667, 168116811, 1691-1691f
and Regulations B and Z of the Board of
Governors of the Federal Reserve
System, 12 CFR Parts 202 and 226, and
insuring the compliance of all air
carriers with these provisions. 14 CFR
Part 374. Air carriers that violate these
provisions are subject to enforcement
proceedings under Part 302 of the
Board's Rules of Practice, 14 CFR Part
302, and may be assessed civil penalties.

Regulatory Flexibility Act

In accordance with 5 U.S.C, 805(b), as
added by the Regulatory Flexibility Act,
Pub. L. 96-354, the Board certifies that
this rule will not, if adopted as
proposed, have a significant economic
impact on a substantial number of small
entities, This rule will eliminate a filing
requirement,

List of Subjects in 14 CFR Part 221

Air rates and fares, Credit,
Explosives, Freight, Handicapped.

PART 221—{AMENDED]

Accordingly, the Civil Aeronautics
Board proposes to amend 14 CFR Part
221, Tariffs, as follows:

1. In § 221,38, Rules and regulations,
paragraph (i) would be revised to read:

§221.38 Rules and regulations.
(1) Carriers' extension of credit—
passenger lariffs, property tariffs.
Ailr carriers and foreign air carriers
should not file tariffs that set forth
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charges, rules, regulations, or practices
relating to the extension of credit for
payment of charges applicable to the air

transportation of persons or property,

§221.107a [Removed)

2. Section 221.107a would be removed.
(Secs. 102, 204, 401, 402, 404, 411, 418, 1001,
1002, Pub. L. 85-728, as amended, 72 Stat. 740,
743, 754, 757, 758, 760, 769, 771, 788; 49 U.S.C.
1302, 1324, 1371, 1372, 1374, 1381, 1385, 1481,
1482)

By the Civil Aeronautics Board.

Phyllis T. Kaylor,

Secretary.

{FR Doc. 53-2511 Filed 1-27-83; B4S am)
BILLING CODE 6320-01-M

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

18 CFR Part 271

[Docket No. RM79-76-160 (Texas—30)]
High-Cost Gas Produced From Tight
Formations; Texas

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of Proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs, Under section 107(c)(5), the
Commisssion issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price {18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that the Vicksburg
Formation in southwestern Hidalgo
County, Texas, be designated as a tight
formation under § 271.703(d).

DATE: Comments on the proposed rule
are due on March 10, 1983,

Public Hearing: No public hearing is
scheduled in this docket as yel. Written
requests for a public hearing are due on
February 10, 1983.

ADDRESS: Comments and requests for
hearing must be filed with the Office of

the Secretary, 825 North Capitol Street,
NE., Washington, D.C. 20426,

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202) 357-8556.
SUPPLEMENTARY INFORMATION:

1. Background

On November 17, 1082, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission’s regulations (45 FR 56034,
August 22, 1980}, that the Vicksburg
Formation located in southwestern
Hidalgo County, Texas, be designated
as a tight formation. Pursuant to
§ 271.703[c){4) of the regulations, this
Notice of Proposed Rulemaking is
hereby issued to determine whether
Texas' recommendation that the
Vicksburg Formation be designated a
tight formation should be adopted.
Texas' recommendation and supporting
data are on file with the Commission
and are available for public inspection.

IL Description of Recommendation

Texas recommends that the Vicksburg
Formation located in southwestern
Hidalgo County, Terxas, Railroad
Commission District 4, be designated as
a tight formation. The recommended
area is approximately 15 miles west of
McAllen, Texas, and consists of the
westerly portion of the Los Ejidos de
Reynosa Vieja Survey, A-70. The area Is
bounded to the west and north by the
boundary lines of the aforementioned
survey. The eastern boundary is a line
beginning at a point on the north line of
the survey 1,200 feet east of the
southwestern corner of the Yedifonso
Ramirez Survey, A-584, and extendin,
south for a distance equal and paralle?
to the length of the western survey
boundary line. The southern boundary
in a line extending from the south end of
the eastern boundary westward to the
Rio Grande River which forms the
remainder of the southern boundary of
the area, The recommended ares which
lies in the Rio Grande embayment
includes portions of two established
fields, the Penitas and the Tobasco
Fields.

The Vicksburg Formation consists of a
series of fine grain sands and shales that
appear to have been deposited in a low
energy delteic flank or a deep water
environment during early Oligocene
time. The gas productive sand units
have been designated as Vicksburg A, B,
and C for purposes of this
recommendation and the A sand is the
equivalent of the sand in the Tobasco

Field previously designated as the X
sand.

In a typical well log for the area, the
ABCO Energy tion No. 3 H. L.
Martin well, the top of the Vicksburg
Formation is encountered at 8,585 feet.
Although the base of the C sand has not
been penetrated, the sand is estimated
to be between 600 feet and 700 feet
thick. The estimated thickness of the
entire Vicksburg Formation is
approximately 2.600 feet.

[11. Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing on June 4, 1982, convened by
Texas on this matter demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(1)(B): and

(3) No well drilled into the
recommended formation is expected to
preduce more than five (5) barrels of oil
per day.

Texas further asserts that existing
State and Pederal regulations assure
that development of the formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply. g

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-88 (45 FR 53458,
August 12, 1980), notice is hereby given
of the sal submitted by Texas that
the Vicks Formation as described
and delineated in Texas'
recommendation as filed with the
Commission, be designated as a tight
formation pursuant to § 271.703

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 826 North
Capitol Street, NE., Washington, D.C.
20428, on or before March 10, 1983. Each
person submitting 8 comment should
indicate that the comment is being
submitted in Docket No. RM79-76-160
(Texas—30) and should give reasons
including supporting data for any
recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person to
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whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street, NE.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of a
desire to make an oral presentation and
therefore request a public hearing. Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than February 10,
1983.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

{Natural Gas Policy Act of 1978, 15 US.C,
3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas'
recommendation is adopted.

Kenneth A. Willlams,
Director, Office of Pipeline and Producer
Regulation,

PART 271—[AMENDED]

Section 271.703 is amended by adding
paragraph (d) (157) to read as follows:

§ 271.703 Tight formations.

(d) Designated Tight
formations. * * *

{(157) Vicksburg Formation in Texas.
RM79-76-160 (Texas—30).

(i) Delineation of formation. The
Vicksburg Formation is located in
southwestern Hidalgo County, Texas,
Railroad Commission District 4,
approximately 15 miles west of the city
of McAllen. The area comprises the
westerly portion of the Los Ejidos de
Renosa Viejo Survey A-70 and is
bounded on the north and west by the
boundary lines of that survey. The
eastern boundary is a line equal in
length and parallel to the western
boundary line of the survey and
extending south from & point on the
north survey line which is 1,200 feet east
of the southwestern corner of the
Yldifonso Ramirez Survey A-584. The
southern boundary is a line parallel to
the northern boundary line of the survey
and extending from the most southerly
point of the eastern boundary westward

to the Rio Grande River which forms the
remainder of the southern boundary.

(i) Depth. The top of the Vicksburg
Formation is found at 8,585 feet on the

log of the ABCO Energy Corporation No.

3 H. L. Martin well, which is the type log
for the designated area. The estimated
thickness of the Vicksburg Formation is
approximately 2,600 feet.

[FR Doc. 83-2343 Filed 1-27-83; 845 am)
BILLING CODE 6717-01-M

18 CFR Part 271

[Docket No. RM79-76-162 (Texas—31)]
High-Cost Gas Produced From Tight
Formations: Texas

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1878 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas production from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
Notice of Proposed Rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that the Upper
Wilcox (Mackhank) (First Tom Lvne)
Formation in Live Oak County, Texas,
be designated as a tight formation under
§ 217.703(d).

DATE: Comments on the proposed rule
are due on March 10, 1983.

Public Hearing: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
February 10, 1983.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,

NE., Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT:

Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202) 357-8556.

lssued January 24, 1983,

L Background

On November 286, 1982, the Railroad
Commission of Texas (Texas) submitted

to the Commission a recommendation,
in accordance with § 271.703 of the
Commission’s regulations (45 FR 5603,
August 22, 1980), that the Upper Wilcox
(Mackhank) {First Tom Lyne) Formation
in Live Oak County, Texas, be
designated as a tight formation.
Pursuant to § 271.703(c)(4) of the
regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Texas'
recommendation that the Upper Wilcox
{(Mackhank) (First Tom Lyne) Formation
be designated a tight formation should
be adopted. Texas' recommendation and
supporting data are are on file with the
Commission and are available for public
inspection.

1. Description of Recommendation

Texas recommends that the Upper
Wilcox (Mackhank) (First Tom Lyne)
Formation in the southwest portion of
Live Oak County, Texas, Railroad
Commission District 2, be designated as
a tight formation. The recommended
area is located approximately five miles
east of the townsite of Clegg, Texas, and
consists of the following surveys: A.B. &
M. 167 A-47, and 173 A-50, B.S. & F. 301
A-741, 29 A-132, 251 A-113, 253 A-114,
255 A-115, 257 A-118, 259 A-117, 177 A~
92, 261 A-118, 181 A-04, 263 A-19, 265
A-120, 175 A-81, and 179 A-93, F.L.
Beall 178 A-823, R.H. Brown 526 A-34,
and 525, A-732, R. F. Byler 530 A-989,
T.J. Davis 32 A-567, A.A. Dinn 182 A-
941, 82 A-940, and 90 A-839, James Dinn
206 A-942, |.A. Dowdy 298 A-944, and
266 A-919, C.R. Evans 36 A-969, and 176
A-945,GH. & RR.1 A-188, CM. & D. 4
A-214, FE. Goodwin 2 A-840, H. & G.N.
RR. 45 A-249, and 47 A-248, D. Harris 7
A-235, |.A. Harrymans 174 A-922,
Hooper & Wade 303 A-251, James
Latham 3 A-275, R. McCampbell 262 A~
929, 96 A-928, 94 A-927, and 50 A-926,
Jno. McClane 48 A-765. L.A. Mcintosh
31 A-542, |. Poitevent 95 A-378, 93 A~
377, 49 A-350, 35 A-347, 31 A-363, 29 A-
359, 95 A-1084, 91 A-376, and 89 A-375,
Joe Russell 36 A-932, SK. & K. 297 A-
515, Pat Sheean 254 A-783, O.B. &. EE.
Shipp 92 A-811, | M. Torres 62 A-884, O
Torres 680 A-882, Pedro Torres 61 A-883,
264 A-1023 and A-1083, and 50 A-1036
and A-926. W. Tullos 3 A-1037, G.L
Varmeter 168 A-848, and 46 A-847, Geo.
W, West 408 A-794, and 260 A-818, lke
West 3 A-822, Issac West 258 A-819,
and 186 A-820, Jacob White 174 A-955,
O.P. Williams 6 A-487, W. Williams 67
A-908, and Jessie Wilson 2 A-995.

The average depth to the top of the
Upper Wilcox (Mackhank)(First Tom
Lyne) Formation is approximately 14,000
feet and the thickness is between 300
feet and 400 feet.
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111 Discussion of Recommendation Any person wishing to present 515, Pat Sheeran 254 A-783, O.B. & E. E.

Texas claims in its submission that testimony, views, ublimhor °'h°'h°"'i”ul 3 QSMTW 24 w""‘:ﬁ"p:d““; 62 “'mu i~
evidence gathered through information ~ Participate at a public hearing s i BO-AGENNS
and testimony presented at a public notify the Commission in writing of a 883, 264 A-1023 and A-1083, and 50 A~
hearing in support of this desire to make an oral presentation and 1086 and A-826, W. Tullos 3 A-1037, G.
tecommendation demonstrates that therefore request a public hearing. Such I, Vanmeter 168 A-848, and 46 A-847,

(1) The average in situ gas 1 request shall specify the amount of time ~ Geo. W. West 408 A-794, and 260 A-818,

permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stablized production rate,
against atmosphereic pressure, of wells
completed for production from the
recommended formatien, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Texas further asserts that existing
State and Federal regulations assure
that development of the formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-68 {45 FR 53456,

ie 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the Upper Wilcox (Mackhank) (First
Tom Lyne) Formation as described and
delineated in Texas' recommendation as
filed with the Commission, be
designated as a tight formation pursuant
to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
wrilten data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C,
204286, on or before March 10, 1983. Each
person submitting a comment should
indicate that the comment is being
submitted in Docket No. RM79-76-162
(Texas—31) and should give reasons
including supporting data for any
recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed, An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street, NE.,
Washington, D.C., during business
hours.

requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than February 10,
1983,

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

(Natural Gas Policy Act of 1878, 15 U.S.C.
3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as sel
forth below, in the event Texas'
recommendation is adopted.

Kenneth A. Williams,
Director, Office of Pipeline and Producer
Regulation.

PART 271—{AMENDED)

Section 271.703 is amended by adding
paragraph (d)[(158) to read as follows:

§271.703 Tight formations.
(d) Designated tight formations. * * *
{158) Upper Wiilcox (Mackhank) (First

Tom Lyne) Formation in Texas. RM79-

76-162 (Texas—31)

(i) Delineation of formation. The
Upper Wilcax (Mackhank) (First Tom
Lyne) Formation is located in the
southwestern portion of Live Oak
County, Texas, Railroad Commission
District 2, approximately five miles east
of the townsite of Clegg, Texas, and
consists of the following surveys: A. B. &
M. 187 A-47, and 173 A-50, B. S. & F. 301
A-741, 29 A-132, 251 A-113, 253 A-114,
255 A-115, 257 A-118, 258 A-117, 177 A~
92, 261 A-118, 181 A-94, 263 A-19, 265
A-120, 175 A-81, and 179 A-63, F. L.
Beall 178 A-823, R. H. Brown 528 A-734,
and 525 A-732, R. F. Byler 530 A-999, T.
J. Davis 32 A-567, A. A. Dinn 182 A-941,
82 A-940, and 90 A-939, James Dinn 296
A-942, ]. A. Dowdy 298 A-844, and 266
A-019, C. R. Evans 36 A-969, and 176 A-
845, G. H. &« RR.1 A-188, G. M. & D. 4 A-
214, F. E. Goodwin 2 A-640, H. & G. N.
RR. 45 A-249, and 47 A-248, D. Harris 7
A-235, J. A. Harrymans 174 A-922,
Hooper & Wade 303 A-251, James
Latham 3 A-275, R. McCampbell 262 A-
929, 96 A-028, 94 A-927, and 50 A-926,
Jno. McClane 48 A-765, L. A. Mcintosh
31 A-542, |. Poitevent 95 A-378, 93 A~
377, 49 A-350, 35 A-347, 31 A-363, 29 A~
359, 95 A-1084, 91 A-376, and 89 A-375,
Joe Russell 36 A-932, S. K. & K. 297 A~

Ike West 3 A-822, Isaac West 258 A~
819, and 188 A-820, Jacob White 174 A~
955, O. P, Williams 6 A-487, W.
Williams 67 A-908, and Jessie Wilson 2
A-995.

(ii) Depth. The average depth ta the
top of the Upper Wilcox (Mackhank)
(First Tom Lyne) Formation is
approximately 14,000 feet and the
;hickneu is between 300 feet and 400
eel.

[FR Doc: 83-2364 Flled 1-27-63, 845 am)
BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 184
[Docket No. 77N~0039]

Sodium Alginate; Proposed
Amendment of Affirmed GRAS Status

AGENCY: Food and Drug Administration.
ACTION: Proposed rule.

suMmARY: The Food and Drug
Administration (FDA) is proposing to
amend the generally recognized as safe
(GRAS) affirmation regulation for
sodium alginate to include an additional
use of this ingredient. The agency has
concluded on the basis of available data
that no harm will result from the
increase in human exposure to alginate
salts that will result from this use. The
agency inadvertently omitted this use
from the July 9, 1882 (47 FR 29946) final
rule.

DATE: Comments by March 29, 1983,

ADDRESS: Writlen comments to the
Dockets Branch (HFA-
305), Food and Drug Administration, Rm.
4-82, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Leonard C. Gosule, Bureau of Foods
(HFF-335), Food and Drug
Administration, 200 C St. SW,,
Washington, D.C. 20204, 202-426-9463,
SUPPLEMENTARY INFORMATION: In the
Federal Register of January 27, 1978 (43
FR 3725), FDA published a proposal to
affirm that several salts of alginic acid,
including sodium alginate, are GRAS for
use as direct human food ingredients.

Subsequently, in response to
comments submitted by alginate
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producers, food processors, trade
associations, and one physician, FDA
modified the proposal to reflect more
accurately current safc conditions of use
of these ingredients in food. The agency
published a final rule incorporating
these changes in the Federal Register of
July 9, 1982 (47 FR 28946). However,
after publication of the final rule, a food
manufacturer informed FDA that the use
of sodium alginate at a level of 4.0
percent in processed fruits, which had
been reported in the comments, had not
been addressed in the final rule. The
food manufacturer also informed the
agency that the use level of sodium
alginate in these products is currently
2.0 percent rather than 4.0 percent, as
reported in the original comment.

FDA has determined that this use of
sodium alginate was reported in
comments on the proposal, and that the
agency did inadvertently omit this use
from its discussion in the preamble to
the final rule and from the regulation.
The agency has concluded on the basis
of the available data that no harm will
result from the increase in human
exposure 1o alginate salts that will result
from this use, and that, therefore, this
use is GRAS, Thus, FDA is proposing to
amend 21 CFR 184.1724 to include the
use of sodium alginate in processed
fruits and fruit juices at a level of 2.0
percent.

The agency has determined under 21
CFR 25.24(d){8) (proposed December 11,
1979; 44 FR 71742) that this proposed
action is of a type that does not
individually ar cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
reguired.

FDA, in accordance with the
Regulatory Flexibility Act, has
considered the effect that this proposal
would have on small entities including
small businesses and has determined
that the effect of this proposal is to
maintain curreat known uses of the
substance covered by this proposal by
both large and small businesses.
Therefore, FDA certifies in accordance
with section 605(b} of the Regulatory
Flexibility Act that no significant
economic impact on a substantial
number of small entities will derive from
this action.

In accoerdance with Executive Order
12291, FDA has carefully analyzed the
economic effects of this proposal, and
the agency has determined that the final
rule, if promulgated, will not be a msjor
rule as defined by the Order.

List of Subjects in 21 CFR Part 184

Direct food ingredients, Food
ingredients, Generally recognized as
safe (GRAS) food ingredients.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat, 1784-
1788 as amended {21 U.S.C. 321(s), 348,
371(a))) and under suthority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10), it is proposed that Part 184
be amended in the table in § 184.1724(c)
by adding the item “Processed fruits and
fruit juices" after the item "Condiments
and relishes,” to read as follows:

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

§184.1724 Sodium alginate.

. » -

(c) .- " »
Maxirmum
level of
use
Camgory of food tood (a3 Fonctional use
A00ana)
waeay
. . . - .
Precesand fnity and 20 Formulaton ad,
frut psces, §170.3(0)14) of this
§ 170.34n)(38) of this chapler, toxturizer,
chaptor. § 170.3(0)(32) of tus
chapiter.

Intarested persons may, on or before
March 29, 1983, submit to the Dockets
Management Branch [address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are {0 be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,

Monday through Friday.
Dated: January 12, 1883
William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. #3-222% Filed 1-27-8% 843 s
BILLING CODE 4150-01-

21 CFR Part 357

Anthelmintic Drug Products for Over-
the-Counter Human Use; Tentative
Final Monograph; Correction

AGENCY: Food and Drug Administration.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: The Food and Drug
Administration is correcting a document
on anthelmintic drug products (products
that destroy pinworms) for over-the-
counter {OTC) use.

FOR FURTHER INFORMATION CONTACT:
William E. Gilbertson, National Center
for Drugs and Biologics (HFN-510), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301443~
4960,

SUPPLEMENTARY INFORMATION: In FR
Doc. 82-23024 ut page 37062 in the issue
for Tuesday, August 24, 1982, the
following changes are made:

1. On page 37064:

a. In the first column, under
“Reference” change “OTC Volume
16BTFM™ to “OTC Volume 17FTFM."

b. In the third column in the paragraph
designated “7.", in the 7th line change
“equivalend” to “equivalent.”

2. On page 87065 in the first column,
under “Reference” change “"OTC
Volume 16BTFM" to “OTC Volume
17FTFM."

Dated: January 24, 1083,

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. £3-2331 Filed 1-27-8% &35 am|
BILLING CODE 4160-01-M

DEPARTMENT OF DEFENSE

Office of the Secretary
[DOD Directive 1340.xx]

32CFR Part 63

Former Spouse Payments From
Retired Pay

AGENCY: Office of the Secretary, DOD.
ACTION: Proposed rule.

SUMMARY: This proposed rule
implements section 1002 of the
Uniformed Services Former Spouses’
Protection Act, (Pub. L. 87-252). It
authorizes direct payments to former
spouses from the retired pay of members
in response to court-ordered alimony,
child support, or division of property.
The rule establishes policy, defines
terms, sets eligibility, prescribes
application procedures, lists the
Uniformed Service officials who will
process spplications, establishes court
order and garnishment action review
procedures, describes the limitations
placed on payments to former spouses,
provides instructions for the notification
of members, and gives payment
procedures,
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DATE: Written comments must be
received by March 15, 1983,

ADDRESS: Office of the Deputy Assistant
Secretary of Defense (Management
Systems), Washington, D.C. 20301.

FOR FURTHER INFORMATION CONTACT:
Mr. James T, Jasinski, (202) 667-0536.
SUPPLEMENTRY INFORMATION: Comments
will be available for public inspection
by request. See § 63.6(b)(5). Because of
the large number of comments
anticipated, we do not plan to
acknowledge or respond to individual
comments, but we will respond to the
comments in the preamble of the final
rule, Inquiries concerning a specific case
of eligibility and questions concerning
satisfaction of the application
requirements should be addressed
directly to the designated agent of the
Uniformed Service concerned who is
identified in this proposed rule.

To effect implementation beginning
February 1, 1983, the Uniformed
Services shall follow the proposed rule
until a final rule is issued. Applications
from former spouses will be accepted
beginning February 1, 1983.

Executive Order 12291

The Department of Defense has
determined that this rule is not a major
rule for the purposes of E.O. 12291,
because it is not likely to result in an
annual effect on the economy of $100
million or more, and therefore does not
require a regulatory impact analysis.

Paperwork Reduction Act

This rule imposes information
requirements that have been submitted
to OMB for review and approval.

Regulatory Flexibility act of 1880

The Assistant Secretary of Defense
(Comptroller) certifies that this rule, if
promulgated, shall be exemp!t from the
requirements under 5 U.S.C. 601-612. In
addition, the rule does not have a
significan!t economic effect on small
enlities as defined in the Regulatory
Flexibility Act.

List of Subjects in 32 CFR Part 63

Uniformed Services, Payments to
former spouses, Military retired pay.
M. S. Healy,

OSD Federal Register Liaison Officer,
Department of Defense.
January 24, 1963,

Accordingly, it is proposed to amend
Chapter L, 32 CFR, by adding a new Part
63, reading as follows:

PART 63—FORMER SPOUSE
PAYMENTS FROM RETIRED PAY

Sec,
63.1 Purpose.

Sec.
63.2
633
034

Applicability and scope,
Definitions.

Policy.

63.5 Responsibilities.

63.6 Procedures,

Authority: 10 U.S.C. 1408.

§63.1 Purpose.

Under the authority of 10 U.S.C. 1408,
this part establishes policy and
authorizes direct payments to a former
spouse of a member from retired pay in
response to court ordered division of
property, alimony, or child support.

§632.2 Applicability and scope.

(a) This guidance applies to the Office
of the Secretary of Defense, the Military
Departments, the Coast Guard under
agreement with the Department of
Transportation, the Public Health
Service under agreement with the
Department of Health and Human
Services; and the National Oceanic and
Atmospheric Administration under
agreement with the Department of
Commerce.

{b) The provisions of this part relate to
members retired from the active and
reserve components of the Uniformed
Services who are subject to court orders
awarding a division of retired pay as
property, alimony, or child support.

§63.3 Definitions.

(a) Alimony. Periodic payments for
the support and maintenance of a
spouse or former spouse in accordance
with state and local law. It includes, but
is not limited to, separate maintenance,
alimony pendente lite, and maintenance.
Alimony does not includg any payment
for the division of property.

(b) Annuitant. A person receiving a
monthly payment under a survivor
benefit plan related to retired pay.

(c) Child Support. Periodic payments
for the support and maintenance of a
child or children, subject to and in
accordance with state or local law. It
includes. but is not limited to, payments
to provide for health care, education,
recreation, clothing, or to meet other
specific needs of such a child or
children.

(d) Court. Any court of competent
jurisdiction of any state, the District of
Columbia, the Commonwealth of Puerto
Rico, Guam, American Samoa, the
Virgin Islands, the Northern Mariana
Islands, and the Trust Territory of the
Pacific Islands, and any court of the
United States (as defined in 28 U.S.C,
451) having competent jurisdiction; or
any court of competent jurisdiction of a
foreign country with which the United
States has an agreemen! requiring the
United States to honor any court order
of such country.

(e) Court Order. A final decree of
divorce, dissolution, annulment, or legal
separation issued by a court, or a court-
ordered, ratified, or approved property
settlement incident to such a decree. It
includes a final decree modifying the
terms of a previously issued decree of
divorce, dissolution, annulment, or legal
separation, or a court-ordered, ratified,
or approved property settlement
incident to such previously issued
decree. The court order must provide for
the payment of retired pay to a
member's former spouse for payment of
child support, alimony, or a division of
property.

(f) Creditable Service. Service
counted towards the establishment of
any entitlement for retired pay. See
paragraphs 10102 through 10108 of DoD
1340.12-M.

(g) Designated Agent. The
representative of the Uniformed Service
who will receive and process court
orders under this Directive.

(h) Division of Property. Any transfer
of property or its value by an individual
to his or her former spouse in
compliance with any community
property settlement, equitable
distribution of property, or other *
distribution of property between
spouses or former spouses.

(i) Entitlement. The legal right of the
member to receive retired pay.

(§) Final Decree. A decree from which
no appeal may be taken or from which
no appeal has been taken within the
time allowed for taking such appeals
under the laws applicable to such
appeals. Or, a decree from which timely
appeal has been taken and such appeal
has been finally decided under the laws
applicable to such appeals,

(k) Former Spouse. The former
husband or former wife, or the husband
or wife, of a member.

(1) Garnishment. The legal procedure
through which payment is made from an
individual's pay, that is due or payable,
to another party in order to satisfy a
legal obligation to provide child support,
to make alimony payments, or both
under 42 U.S.C. 659 and 5 CFR Part 581
or to enforce a division of property
under 10 U.S.C. 1408.

(m) Member. A person orginally
appointed or enlisted in, or conscripted
into, a Uniformed Service who has
retired and is now carried on one of the
lists of retired personnel from the
regular or reserve components of the
Uniformed Services.

(n) Renounced Pay. Retired pay to
which the member has an entitlement,
but for which receipt of payment has
been waived by the member.
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(o) Retired pay. The gross entitlement
due a member based on conditions of
the retirement law, pay grade, years of
service for basic pay, years of service
for percentage multiplier, if arplicable.
and date of retirement (transfer to the
Fleet Reserve or Fleet Marine Corps
Reserve); also known as retainer pay. It
does not include benefits paid to a
member for disability under 10 U.S.C.
Chapter 61.

(p) Uniformed Services. The Army,
Navy, Air Force, Marine Corps, Coast
Guard, Public Health Service, and the
commisgioned corps of the National
Oceanic and Atmospheric
Administration,

§63.4 Policy.

It is the policy of the Department of
Defense to honor a former spouse’s
reques! for direct payment from a given
member’s retired pay in enforcement of
a court order that provides for the
division of retired pay as property,
alimony, or child support, when the
terms, conditions and requirements in
this Part are satisfied.

§63.5 Responsibilities.

{a) The Assistant Secretary of Defense
(Comptroller), shall establish policies
and procedures, provide guidance, and
supervise the implementation of this
part.

(b) The Secretaries of the Military
Departments and Heads of the Other
Uniformed Services shall implement the
provisions of this part for their
members.

§635 Procedures.

(a) Eligibility of Former Spouse.—~{1)
A former spouse of a member is eligible
to receive direct payment from the
retired pay of that member only if such
payment is expressly provided in a court
order that satisfies the requirements and
conditions specified in this Directive.

{2} For establishing eligibility for
direct payment under a court order that
provides for a division of retired pay as
property, the former spouse must have
been married to the member for ten
years or more, during which the member
performed ten years creditable service.
If a court order specifies payment to the
former spouse for only child support,
alimony, there is no 10 year marriage

irement.
Application By Former Spouse.—
(1) The former spouse must serve on the
appropriate designated agent of the
member's Uniformed Service a signed
statement that includes:

(i) Notice to initiate direct payment to
the former spouse from a member's
retired pay.

(ii) A certified copy of the court order
and other certified accompanying
documents, if applicable, that provide

for payment of child support, payment of
alimony, or division of retired pay as
property.

(iii) A statement that the court order
has not been amended, superseded, or
set aside,

(iv) Sufficient identifying information
about the member to enable processing
of the application. The identification
should give the full name, social security
number, and appropriate Uniformed
Service.

(v) The full name, address, and social
secufity number of the former spouse.

(2) 1f the court is for a division of the
refired pay as property and it does not
state that the former spouse satisfied the
eligibility criteria found in paragraph
(a)(2), of this section, then the former
spouse must furnish sufficient evidence
for the designated agent 1o verify that
the requirement was met.

(3) The notification of the designated
agent shall be accomplished by certified
or registered mail, return receipt
requested, or by personal service.
Effective service is not accomplished
until received in the office of the
appropriate designated agent, who shall
note the date and time of receipt on the
notification document.

(4) The designated agent will respond
to the applicant former spouse not later
than 90 days after effective service. In
the response, the designated agent shall
inform the former spouse that: (i) The
court order will or will not be honored;
(ii) the date that payments will
tentatively commence; (iii) the amount
of payment and how the amount was
computed; and (iv) other relevant
information, if applicable,

(5) The designated agents for each of
the Uniformed Services who are
authorized to receive and to process
court orders under this Part are:

(i) Army: Commander, Army Finance
and Accounting Center, ATTN: FINCL~
G, Indianapolis, IN 46249, (317) 542-2155.

(it) Navy: Director, Navy Family
Allowance Activity, Anthony J.
Celebrezze Federal Building, Cleveland,
OH 44189, (216) 522-5301.

(iii) Air Force: Commander, Air Force
Accounting and Finance Center, ATTN:
JA, Denver, CO 80279, (303) 370-7524.

(iv) Marine Corps: Commanding
Officer, Marine Corps Finance Center
(Code AA), Kansas City, MO 64197,
(816) 926-7103.

(v) Coast Guard: Commandant (G-
LGL), General Law Division, United
States Coast Guard, 2100 2nd Street,
SW.,, Washington, D.C. 20583, (202) 426-
1553.

(vi) Public Health Service: Office of
General Counsel, Public Health Service,
Room 5362, North Building, 330

Independence Avenue SW,,
Washington, D.C. 20201, (202) 472-3109.

(vii) National Oceanic and
Atmospheric Administration: Director,
Navy Family Allowance Activity,
Anthony J. Celebrezze Federal Building,
Cleveland, OH 44199, (216) 522-5301,

{c) Review of Court Orders.—{1) The
court order must be regular on its face,
meaning that it is issued by a court of
competent jurisdiction, in accordance
with the laws of the jurisdiction.

(2) The court arder shall be legal in
form and include nothing on its face that
provides reasonable notice that it is
issued without authority of law. It is
required that the court order be
authenticated or certified within 90 days
immediately preceding its service on the
designated agent.

(3) The court order must be a final
decree, Evidence of finality will be
required.

(4) When the court order was issued
while the member was on active duty
and the member was not represented in
court, the court order or other court
documents shall certify that the rights of
the member under the Soldiers' and
Sailors' Civil Relief Act of 1940 {50
U.S.C. Appendix 501-591) were
complied with.

(5) Sufficient information must be
contained in the court order to identify
the member,

{8) For court orders that provide for
the division of retired pay as property,
the following conditions apply:

(i) The court must have jurisdiction
over the member by reason of: (A) the
member’s residence, other than because
of military assignment in the territorial
jurisdiction of the court; (B) the
member's domicile in the territorial
jurisdiction of the court; or (C) the
member’s consent to the jurisdiction of
the court.

(if) The treatment of retired pay as
property solely of the member or as
property of the member and the former
spouse of that member shall be in
accordance with the law of the
jurisdiction of such court.

{iii) The court order or other
accompanying decuments served with
the court order must show the former
spouse was married to the member ten
years or more, during which the member
performed at least ten years of
creditable service.

(7) Court orders awarding a division
of retired pay as property that were
issued prior to june 26, 1881, wiil be
honored, if they otherwise satisfy the
requirements and conditions specified in
this part. A modification on or after June
26, 1981, of a court order that originally
awarded a division of retired pay as
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property prior to June 28, 1981, may be
enforce for subsequent court ordered
changes made for clarification purposes,
such as the interpretation of a
computation formula in the original
court order. For court orders issued prior
to June 26, 1981, subsequent
amendments after that date to provide
for a division of retired pay as property
are unenforceable under this Directive,
All court orders awarding a division of
retired pay as property issued on or
after June 28, 1981, will be enforced, if
they otherwise satisfy the requirements
and condtions specified in this part.

(8) The court order shall provide
specifically for payment of a fixed
amount expressed in United States
dollars or payment as a fixed percentage
of retired pay. Court orders specifying a
percentage of retired pay will be
construed as a percentage of disposable
retired pay.

(d) Garnishment Orders—{1) If a
court order provides for the division of
property in addition to specifying an
amount of disposable retired pay to be
paid to the member's former spouse, the
former spouse may garnish the
member's retired pay in order to enforce
the division of property. The limitations
of the Consumer Credit Protection Act,
as amended (15 U.S.C. 1673) and the
limitations of paragraph (e) of this
section apply in determining the amount
payable to a former spouse.

(2) Service of process of garnishment
orders shall be accomplished as
provided in paragraph (b) of this section.

(3) Gnmisﬁ:xent orders for division of
property, child support and/or alimony
shall be processed in the manner
prescribed in 5 CFR Part 581, to the
extent that the procedures are
consistent with the provisions of this
part,

(e) Limitations.—~{1) Upon proper
service, the member's retired pay may
be paid directly to a former spouse in
the amount necessary to comply with
the court order, providing the maximum
amount of the payment lo the former
spouse does not exceed:

(1) 50 percent of the disposable retired
pay for court orders and garnishment
actions paid pursuant to this part.

(ii) 85 percent of the disposable retired
pay when the member’s pay is also
subject to garnishment and other legal
process under 42 U.S,C. 659.

(2) Disposable retired pay is the gross
pay entitlement less authorized
deductions. The pay entitlement is
limited to that computed under 10 U.S.C.
Chapter 71 and 42 U.S.C. 212 for the
Public Health Service, including
renounced pay. Disposable retired pay
does not include the retired pay of a
member retired for disability under 10

U.S.C. Chapter 81 or annuitant payments
under 10 U.S.C. Chapter 73. The
authorized deductions are:

(i) Amounts owed to the United
States,

(ii) Fines and forfeitures ordered by a
court-martial.

(iif} Amounts waived in order to
receive compensation under 5 or 38
U.S.C.

(iv) Federal employment taxes and
income taxes withheld to the extent that
the amount deducted is consistent with
the member’s tax liability.

(v) Premiums paid as a result of an
election under 10 U.S.C. Chapter 73 to
provide an annuity to a spouse or former
spouse to whom payment of a portion of
such member's retired pay is being
made pursuant to a court order under
this part.

(vi) Premiums deducted for National
Service Life Insurance,

(vii) Other amounts required by law to
be deducted.

(f) Notification of Member—{1) As
soon as possible, but not later than 30
calendar days after effective service of a
court order or garnishment action under
this part the designated agent shall send
written notice to the affected member at
his or her last known address.

(2) This notice must include:

{i) A copy of the court order and
accompanying documentation.

(ii) An explanation of the limitations
placed on the direct payment to a former
spouse from a member’s retired pay.

(ifi) A request that the member submit
notification to the designated agent, if
the court order had been amended,
superseded, or set aside. The member is
obligated to provide an authenticated or
certified copy of the operative court
documents, when there are conflicting
court orders.

(iv) The amount or percentage that
will be deducted, if the member fails to
submit the documentation necessary to
enable the designated agent to respond
to the court order within the time limits
set forth.

(v) The effective date that direct
payments to the former spouse will
tentatively begin.

(vi) Notification that the member has
30 days to contest the court order..
Failure 1o respond within the 30 days
notice period may result in the payment
of retired pay as provided in the
notification.

(3) If the member responds to the
notification, the designated agent will
consider the response and deny the
order whenever it is shown that:

{i) The court order is defective.

(ii) The court order is inconsistent
with a contemporaneous or subsequent
court order.

(iii) The member objects to the
validity of the court order and submits
evidence that legal action has
commenced to contest that court order.
In such cases, the order will be treated
as a conflicting order and the amount
involved will be retained pending
resolution by the court that has
jurisdiction.

(g) Designated Agent Liability.—{1)
The United States and any officer or
employee of the United States shall not
be liable with L to any payment
made from retired pay to any member or
former spouse pursuant to a court order,
that is regular on its face if such
payment is made in accordance with
this part.

{2) An officer or employee of the
United States, who under this part has
the duty to respond to interrogatories,
shall not be subject under any law to
any disciplinary action or civil or
criminal liability or penalty for, or
because of, any disclosure of
information made by him in carrying out
any of the duties which directly or
indirectly pertain to answering such
interrogatories.

(h) Payments.—{1) Subject to the
member's eligibility for retired pay and
effective service of a court order, the
Uniformed Service shall begin payments
to the former spouse not later than 90
days after the date of effective service.
The date of effective service is the date
that the designated agent receives a
complete application under paragraph
(b) of this section.

{2) Payments shall conform with the
normal pay and disbursement cycle for
retired pay. Payments may be expressed
as fixed in amount or as a percentage of
disposable retired pay, With regard to
payments based on a percentage of
disposable retired pay, the amount will
change in direct proportion and at the
effective date of future cost-of-living
adjustments that are authorized, unless
the court order directs otherwise,

(8) Payments terminate on the date of
the death of the member, death of the
former spouse, or as stated in the
applicable court order; whichever occurs
first. Payments shall be terminated or be
reduced upon the occurrence of a
condition which under applicable state
of local law relieves the member from
payment of child support or alimony.

(4) When several court orders are
served with regard to a member’s retired
pay, payment shall be satisfied on a
first-come, first-served basis within the
amount limitations placed on disposable
retired pay in paragraph (e) of this
section.

(5) If conflicting court orders are
served on the designated agent which
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direct that different amounts be paid
during a month to the same former
spouse from a given member's retired
pay. the designated agent shall
authorize payment on the court order
directing payment of the least amount.
The difference in amounts on conflicting
court orders shall be retained by the
designated agent pending resolution by
the court which has jurisdiction or by
agreement of the parties. The amount
retained will be paid as provided in a
subsequent court order or agreement.
The total of all payments plus all
moneys retained under this paragraph
shall be within the limitation of
paragragh (e) of this section.

(6} When service is made and the
identified member is found not to be
entitled to moneys, the designated agent
shall advise the former spouse that no
moneys are due from or payable by the
Uniformed Service to the named
individual.

(7) If moneys are only temporarily
exhausted or otherwise unavailable, the
former spouse shall be fully advised or
why and for how long, the moneys will
be unavailable.

(8) The order or precedence for
disbursement of retired pay when the
gross amount is not sufficient to permit
all authorized deductions and
collections shall follow Volume L Part 3,
Section 7040, “Order of Payment,” in the
Treasury Fiscal Requirements Manual
for Guidance of Departments and
Agencies. Court ordered payments to a
former spouse from retired pay shall be
enforced over other voluntary
deducations and allotments.

(9) Payments made shall be
prospective in terms of the amount
stated inthe court order. Arrearages will
not be considered in determining the
amount payable from retired pay. The
former spouse shall not sell, assign, *
transfer, or otherwise dispose of any
payments under this part.

(10) Prior to payment, the former
spouse must agree that any future
overpayments are recoverable and
subject to involuntary collection from
the former spouse or his or her estate.

(11) As a condition precedent to
payment, the former spouse shall agree
to notify the designated agent promptly,
if the operative court order, upon which
payment is based, is vacated, modified.
or set aside. This will include notice of
the former spouse’s remarriage, if all or
a part of the payment is for alimony, or
notice of a change in elgibility for child
support payments under circumstances
of the death, emancipation, adoption, or
attainment of majority of a child whose
support is provided through direct
payment to a former spouse from retired

pay.

(12) At the request of the designated
agent, the former spouse may be
required to provide a certification of
eligibility that attests in writing to the
former spouse's continued eligibility and
includes a notice of change in status or
circumstances that affect eligibility.
After notice to the former spouse,
payments may be suspended when the
former spouse fails, or refuses, to
comply with the certification
requirements.

[FR Doc 83-2352 Filed 1-27-83; 84S jm)
BILLING CODE 3810-01-M

DEPARTMENT OF EDUCATION
34 CFR Part 366

Centers for Independent Living

AGENCY: Department of Education.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary of Education
proposes to amend regulations
implementing the Centers for
Independent Living Program under

Section 711 of the Rehabilitation Act of :

1973, as amended, to reduce regulatory
burdens in accordance with Executive
Order 12291.

DATE: All comments, suggestions, or
recommendations must be received on
or before March 14, 1983.

ADDRESS: Comments should be
addressed to Mr. Charles Smolkin,
Rehabilitation Services Administration,
Department of Education, 400 Maryland
Avenue, SW., Room 3618, Switzer Office
Building, Washington, D.C. 20202.
Telephone: (202) 472-3796,

FOR FURTHER INFORMATION CONTACT:
Commissioner of Rehabilitation

Services, 330 C Street, SW., Switzer
Office Building, Room 3086, Washington,
D.C. 20202, Telephone: (202) 245-2201.
SUPPLEMENTARY INFORMATION: On
January 19, 1981 the Secretary published
final regulations with an invitation to
comment in the Federal Register (46 FR
5410) covering the Centers for
Independent Living Program of the
Rehabilitation Services Administration.
These regulations became effective on
March 30, 1981. The Secretary provided
notice of his intent to review the Centers
for Independent Living Program
regulations in the March 27, 1981
Federal Register (46 FR 19000) to
identify opportunities for deregulation
and burden reduction in accordance
with Executive Order 12291.

The proposed amendments include:
Removal of the words “planning” and
“continuing” in § 366.1; removal of
specific mention of services for the deaf,
blind, or deaf-blind in § 366.4(b)(13);

substitution of the word “designed" for
the word "necessary” in § 366.4(b)(14);
removal of the word "planning"” in the
first sentence and the entire second
sentence In § 366.10(a); and removal of
the prohibition on supplanting of funds
in § 366.10(b). All of these changes will
conform the regulations to statute. In
addition, a cross reference to 34 CFR
75.590 is being added to § 366.31(g)(2)
relative to under-represented groups,
and § 366.42 Is revised to remove
Federal standards governing the means
by which grantees safeguard
confidential information.

Executive Order 12291

These proposed regulations have been
reviewed in accordance with Executive
Order 12291. They are classified as non-
major because they do not meet the
criteria for major regulations established
in the order.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations will not have a
significant economic impact on a
substantial number of small entities.
These proposed amendments to the
Centers for Independent Living program
regulations conform the regulations to
statute and clarify certain provisions in
the selection criteria, The changes will
not have an economic impact on small
entities participating in the program.

Invitation To Comment

Interested persons are invited to
submit comments and recommendations
regarding these proposed regulations,
Written comments and
recommendations may be sent to the
address given at the beginning of this
document. All comments submitted on
or before the 45th day after publication
of this document will be considered
before the Secretary issues final
regulations.

All comments submitted in response
to these proposed regulations will be
available for public inspection, during
and after the comment period, in Room
3618 Switzer Building, 330 C Street, SW.,
Washington, D.C., between the hours of
8:30 a.m. and 4:00 p.m., Monday though
Friday of each week except Federal
holidays.

To assist the Department in complying
with the specific requirements of
Executive Order 12291 and the
Paperwork Reduction Act of 1880 and
their overall requirement of reducing
regulatory burden, public comment is
invited on whether there may be further
opportunities to reduce any regulatory
burdens found in these proposed
regulations.
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List Subjects in 34 CFR Part 366

Education, Grant programs—Social
programs, Vocational rehabilitation.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these regulations.

Dated: January 25, 1983,

T. H. Bell

Secretary of Education.

(Catalog of Federal Domestic Assistance No,
84.132, Centers for Independent Living)

The Secretary proposes to amend Part
366 of Title 34 of the Code of Federal
Regulations as follows:

PART 366—CENTERS FOR
INDEPENDENT LIVING

§ 366.1 [Amended]
1. in § 366.1, the words “planinng” and
“continuing” are removed.

§366.4 [Amended]

2. In § 366.4, paragraph (b){13) is
removed, and paragraph (b)(14) is
redesignated as paragraph (b)(la).
Redesignated paragraph (b){(13) is
amended by removing the word

“necessary” and inserting instead the
word “designed”.

3. Section 366.10 is revised to read as
follows:

§366.10 What specific activities may be
supported under this program.

The Centers for Independent Living
Program provides financial assistance
for establishing and operating centers
for independent living.

{Sec. 12{c) and 711 of the Act; 20 US.C. 711(c)
and 786{e})

4. Section 366.31, paragraph (g)(2) is
revised to read as follows:

§366.31 What selecton criteria does the
Secretary use in this program?

(2) The Secretary looks for
information that shows methods of
evaluation that are appropriate for the
project and, to the extent possible, are
objective and produce data that are
quantifiable. (See § 75.590 of this title.)

5. Section 368.42 is revised to read as
follows:

§366.42 What are the standards for the
protection, use, and release of personal
information?

(a) All personal information about
individuals served by any project under
this part, including lists of names,
addresses, photogrntlu and records of
evaluation, must be held confidential.

(b) In complying with parigraph (a) of
this section, grantees are encouraged to
obtain the prior written consent of the
agency providing the information and
the individual or his or her
represenative, if:

(1) Information is to be used or
disclosed for any purpose not connected
with the project or its administration or
evaluation; or

(2) The final product of the project
reveals any personal identifying
information.

(c) The Secretary or other Federal or
State officials responsible for enforcing
legal requirements applicable to the
program under this part must be
provided access to this information, on
request, without prior written consent
being obtained.

{Sec. 12(c) of the Act; 20 U.S.C. 711(c))

[FR Doc. 83-3512 Filed 1-27-83: #:45 am)
BILLING CODE 4000-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-6243]

National Flood Insurance Program;
Proposed Flood Elevation
Determination for Keene, N.H.;
Correction

AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year) flood elevations
previously published at 47 FR 3381 on
January 25, 1882. This correction notice
provides a more accurale representation
of the Flood Insurance Study and Flood
Insurance Rate Map for the City of
Keene, Cheshire County, New
Hampshire.

FOR FURTHER INFORMATION CONTACT:
Dr. Brian R. Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Division, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0230.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the correction to
the Notice of Proposed Determinations
of base (100-year) flood elevations for
selected locations in the City of Keene,
Cheshire County, New Hampshire,
previously published at 47 FR 3381 on
January 25, 1982, in accordance with
Section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added Section 1363
to the National Flood Insurance Act of

1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 40014128, and 44
CFR 67 .4(a).

Pursuant to the provisions of 5 US.C,
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do
not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

List of Subjects in 44 CFR Part 67

Flood insurance, Flood plains.

Under the Source of Flooding of Ash
Swamp Brook, the base flood elevation
for the location “At Arch Street" has
been amended to read 500 feet in
elevation.

(National Flood Insuranice Act of 1968 (Title
XI11I of Housing and Urban Development At
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18967; and delegation of authority to the
Associate Director)

Issued: January 14, 1983,
Lee M. Thomas,
Associate Director, State and Local Progroms
and Suppart.
[FR Doc. 83-2350 Filed 1-27-8% 845 am|
BILUING CODE 6718-03-M

44 CFR Part 67
[Docket No. FEMA-6470]

AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
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base (100-year) flood elevations
previously published at 47 FR 57068 on
December 22, 1882. This correction
notice provides a more accurate
representation of the Flood Insurance
Study and Flood Insurance Rate Map for
the Borough of Point Pleasant Beach,
Monmouth County, New Jersey.

FOR FURTHER INFORMATION CONTACT:
Dr. Brian R. Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Division, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0230,

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the correction to
the Notice of Proposed Determinations
of base (100-year) flood elevations for
selected locations in the Borough of
Point Pleasant Beach, Monmouth
County, New Jersey, previously
published at 47FR 57068 on December
22,1982, in accordance with Section 110
of the Flood Disaster Protection Act of
1973 (Pub. L, 93-234), 87 Stal. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XIII of
the Housing and Urban Development
Act of 1968 (Pub. L. 90-448)), 42 U.S.C.
40014128, and 44 CFR 67.4(a).

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribed
how high to build in the flood plain and
do not proscribe development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirements; of itself it has no
economic impact.

List of Subjects in 44 CFR Part 67

Flood insurance, Flood plains.

The following location descriptions
have been amended to read as follows.
The remainder of the Notice of Proposed
Based Flood Elevations is unchanged.

Elevanon in
sora
Source of ficodng Locaton ::odnhc
voetical
datum
Atlantc Ocean........! Entire shoraling within “13
community,
Manasquan Raver .| From approximately ‘10
B850 foet sast of
Ocean Averwe,
extanded, 10 Convad
Baage.

{National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1868), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended: 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to the
Associate Director)

Issued: January 13, 1983.
Lee M. Thomas,
Associate Director, State and Local Programs
and Support.

|FR Doc. 53-2008 Filed 1-27-83; K46 am]
BILLING CODE 6718-03-M

44 CFR Part 67

[Docket No. FEMA-6254]

National Flood Insurance Program;
Flood Elevation
Determination for Woodbridge, N.J.;

Correction

AGENCY: Federal Emergency
Management Agency.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects a
Notice of Proposed Determinations of
base (100-year) flood elevations
previously published at 47 FR 10251 on

~ March 10, 1082. This correction notice

provides a more accurate representation
of the Flood Insurance Study and Flood
Insurance Rate Map for the Township of
Woodbridge, Middlesex County, New
Jersey.

FOR FURTHER INFORMATION CONTACT:
Dr. Brian R. Mrazik, Acting Chief,
Engineering Branch, Natural Hazards
Division, Federal Emergency
Management Agency, Washington, D.C.
20472, (202) 287-0230.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the correction to
the Notice of Proposed Determinations
of base (100-year) flood elevations for
selected locations in the Township of
Woodbridge, Middlesex County, New
Jersey, previously published at 47 FR
10251 on March 10, 1982, in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added Section 1363
to the National Flood Insurance Act of

1968 (Title X111 of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 40014128, and 44
CFR 67.4(a).

Pursuant to the provisions of 5 U.S.C.
605(b), the Associate Director, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities, A
flood elevation determination under
section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the flood plain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
flood plain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build in the flood plain and do

" not proscribe development. Thus, this

action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact,

List of Subjects in 44 CFR Part 67

Flood insurance, Flood plains.

Location

Source of fooding

Rahway River.

South Beanch Appe
Rahway Rwvar

Woodbndge River ..

Raritan Fevor

Spa Spring

Heards Brook

(National Flood Insurance Act of 1968 [Title
Xill of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1988), as amended; 42
U.S.C. 4001-4128; Exective Order 12127, 44 FR
19367; and delegation of authority to the
Associate Director)
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Issued: January 14, 1883,
Lee M. Thomas,

Associate Direclor, State and Local Programs
and Support.

[FR Doc. 83-2400 Filed 1-27-83; B45 am]
BILLING CODE 6718-03-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 661
Ocean Salmon Fisherles off the Coast
of Washington, Oregon, and California

AGENCY: National Oceanic and
Atmospheric Administration [NOAA),
Commerce,

ACTION: Notice of public hearings.

SUMMARY: The Pacific Fishery
Management Council and the National
Marine Fisheries Service will hold joint
public hearings to receive public
comments on the 1883 Amendment and
Draft Supplemental Environmental
Impact Statement of the Fishery
Management Plan for Commercial and
Recreational Salmon Fisheries off the
Coasts of Washington, Oregon, and
California Commencing in 1978.
DATES: Written comments are invited
until March 12, 1983. Individuals or
organizations wishing to comment in
person may do so at the following public
hearings:
February 15, 1983—Seattle, Washington
February 15, 1983—Astoria, Oregon
February 15, 1983—Eureka, California
February 16, 1983—San Francisco,

California
February 16, 1983—North Bend, Oregon
February 17, 1983—DBoise, Idaho

All public hearings will start at 7:00
p.m. and adjourn at or about 11 p.m. or

when all public testimony has been

received.

The hearings will be tape recorded
and the tapes will be filed as an official
transcript of the proceedings.

A written summary will be prepared
on each hearing.

ADDRESSES:

Hearings and Locations:

February 15, 1883—Federal Building,
South Auditorium, 915 Second
Avenue, Seattle, Washington 95104

February 15, 1983—Astoria Middle
School, 1100 Klaskannie, Astoria,
Oregon 97103 :

February 15, 1983—Eureka Inn, 7th and |
Street, Eureka, California 85501

February 186, 1983—Airport Hilton,
Terrace Ball Room, U.S. 101 and
Airport Entrance, San Francisco,
California 94128

February 16, 1883—Pony Village Lodge,
Virginia Avenue, North Bend, Oregon
97459

February 17, 1983—Idaho Department of
Fish and Game, Auditorium, 600 South
Walnul, Boise, Idaho 83707

FOR FURTHER INFORMATION CONTACT:
Joseph C. Greenley, Executive Director,
Pacific Fishery Management Coungcil,
526 S.W. Mill Street, Portland, Oregon
97201, Phone (503) 221-6352, or
H. A. Larkins, Director, Northwest
Region, National Marine Fisheries
Service, 7600 Sand Point Way N.E.,
BIN C15700, Seattle, Washington
98115, Phone (206) 527-6150, or
Alan Ford, Director, Southwest Region,
National Marine Fisheries Service, 300
South Ferry Street, Terminal Island,
California 80731, Phone (213) 548-2575
SUPPLEMENTARY INFORMATION: The
hearings will deal with the proposed
1983 amendment of the plan for
managing the commercial and
recreational salmon fisheries off the
Coasts of Washington, Oregon, and

California and its supplemental
environmental impact stalement.

The amendment congists of &
discussion of 1983 salmon fishery
management consideration, a review of
the 1982 commercial and recreational
salmon fisheries, an evaluation of 1982
ocean salmon management, a discussion
of the socio-economic trends in the
ocean salmon fisheries, a preliminary
report on the resource status in 1983,
and a presentation of management
alternatives and strategies for the 1983
fisheries.

The most recent information on the
status of the Pacific salmon stocks and
fisheries indicates that adjustment of the
1982 management measures is necessary
to meet the plan goals and objectives for

1983.

The Council has proposed
management options for the 1983
coastwide ocean commercial troll
fishery and for the coastwide ocean
recreational fishery. The options range
from regulations that are less restrictive
to those that are more restrictive than
the 1982 regulations.

Management measures for the 1983
ocean salmon seasons will be
determined by the Pacific Fishery
Management Council at its March 17-18
meeting in Portland, Oregon, after the
close of the public comment period on
March 12.

The draft 1983 salmon plan
amendment, including the draft
supplemental environmental impact
statement will be mailed to all
individuals and organizations who are
currently on the Council's mailing list. A
limited number of copies also will be
available at the public hearings.

Dated: January 25, 1883,

Joseph P, Clem,

Acting Chief, Operation Coordination Group,
National Marine Fisheries. -

[FR Doc. 63-2408 Filed 1-27-81 845 am)
BILLING CODE 3510-22-M
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ACTION

Information Collection Requests

AGENCY: ACTION.

ACTION: Information Collection Request
Under Review,

SUMMARY: This notice sets forth certain
information about an information
collection proposal by ACTION, the
national volunteer agency,
BACKGROUND: Under the Paperwork
Reduction Act (44 U.S.C,, Chapter 35),
the Office of Management and Budget
(OMB) reviews and acts upon proposals
to collect information from the public or
to impose recordkeeping requirements.
ACTION has submitted the information
collection proposal described below to
OMB. OMB and ACTION will consider
comments on proposed colloction of
information and recordkeeping

forms and supporting documents
[request for clearance (SF 83),
supporting statement, instructions,
transmittal letter, and other documents)
may be obtained from the agency
clearance officer.

INFORMATION ABOUT THIS PROPOSED
COLLECTION:

Agency Clearance Officer—Richard
D. English—202-254-8501.

Agency Address: ACTION, 806
Conmnecticut Avenue NW,, Washington,
D.C. 20525.

Title of Forms: Locally-recruited
Volunteer Application: LRV Sponsor
Applicant Evaluation; LRV Volunteer
Reference form.

Office of ACTION Issuing Proposal:
Domestic Operations/VISTA Agency
Official to Contact for Further
Information: Diana London, Chief of
VISTA Branch 254-5195.

Type of Request: New.

Frequency of Collection: Once per
applicant.

General Description of Respondents:
Applicants for VISTA Volunteer Service

+ 3 references identified by applicant
(including one from sponsoring
organization). -

Estimated Number of Responses:
16,000,

Estimated Hours for All Respondents
to Complete Form: 7,000 hours.

Respondent's Obligation to Reply:
Required for obtaining benefit.

This is not a collection proposal under
Sec. 3504(h) of the Paperwork Reduction
Acl. y

Person responsible for OMB Review:
James L. Thomas, 202-395-6880,

Richard D. English,

Deputy Assistant Directar, ACTJON,
[FR Doc. 63-2320 Filed 1-27-03; 845 am]
SILLING CODE $050-01-M

DEPARTMENT OF AGRICULTURE
Soil Conservation Service

Durham Roadside Erosion Control
Critical Area Treatment RC&D
Measure, Oklahoma

AGENCY: Soil Conservation Service,
USDA.

ACTION: Notice of a Finding of No
Significant Impact.

SUMMARY: Pursuant to Section 102[2)(C)
of the National Environmental Policy
Act of 1989; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines {7 CFR
Part 650); the Sofl Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Durham Roadside Erosion Centrol
Critical Area Treatment RC&D Measure,
Roger Mills County, Oklahoma.

FOR FURTHER INFORMATION CONTACT:
Roland R. Willis, State Conservationist,
Soil Conservation Service, Agricultural
Center Building, Stillwater, Oklahoma
74074, telephone 405-624-4360.
SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Roland R. Willis, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
treating critically eroding areas. The
planned works of improvement include
constraction of two pipe drips, a
diversion terrace, and vegetation of all
disturbed areas to protect the roadway
and borrow ditches from erosion.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
Roland R. Willis.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

(Catalog of Federal Domestic Assistance

Program No. 10.801, Resource Conservation

and Development Program. Office of

Management and Budget Circular A-95

regarding State and local clearinghouse

review of Federal and federally assisted

programs and projects is applicable)
Dated: january 17, 1063,

Billy R. Littlefield,

Assistont State Conservationist.

[FR Doc. 83-2218 Filed 1-27-8% 8:45 am|

BILLING CODE 3410-16-M

Grandview Ditch Farm Irrigation RC&D
Measure, Colorado

AGENCY: Soil Conservation Service,
USDA.

ACTION: Notice of a Finding of No
Significant Impact.

SUMMARY: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1869; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 850); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement is not being prepared for the
Grandview Ditch Farm Irrigation RC&D
Measure, Femont County, Colorado.

FOR FURTHER INFORMATION CONTACT:
Mr. Sheldon G. Boone, State
Conservationist, Soil Conservation
Service, P.O, 17107, Denver, Colorado
80217, telephone (303) 837-4275.
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SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the measure will not cause significant
local, regional or national impacts on
the environment. As a result of these
findings, Mr, Sheldon G. Boone, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this measure,

This farm irrigation measure concerns
a plan to replace an existing siphon
structure. Works of improvement
include constructing 2,220 feet of plastic
pipe siphon. The method of construction
for part of the siphon will include
placing the new pipe inside the old pipe
where it passes beneath the federal
highway to prevent traffic interruption.

The Notice of Finding of No
Significant Impact (FONSI) has been
fowarded to the Environmental
Protection Agency and to various
federal, state and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. The basic data developed
during the environmental evaluation are
on file and may be reviewd by
contacting Mr. Sheldon G. Boone.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

(Catalog of Federal Domestic Assistance

Program No, 10.901, Resource Conservation

and Development Program. Office of

Management and Budget Circular A-05

Regarding State and local clearinghouse

review of Federal and federally assisted

programs and projects is applicable)
Dated: January 19, 1983.

Sheldon G. Boone,

State Conservationist.

[FR Doc. 83-2291 Piled 1-27-8%: §:45 am)

BILLING CODE 3410-16-M

Haystack Creek Critical Area
Treatment RC&D Measure, Oklahoma
AGENCY: Soil Conservation Service,
USDA.

ACTION: Notice of a Finding of No
Significant Impact.

SUMMARY: Pursuant to Section 102(2}(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines {40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR
Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impact
statement! is not being prepared for the
Haystack Creek Critical Area Treatment

RC&D Measure, Greer County,
Oklahoma.

FOR FURTHER INFORMATION CONTACT:
Roland R. Willis, State Conservationist,
Soil Conservation Service, Agricultural
Center Building, Stillwater, Oklahoma
74074, telephone 405-624-4360.
SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impacts on
the environment. As a result of these
findings, Roland R. Willis, State
Conservationist, has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
treating critically eroding areas. The
planned works of improvement include
gully shaping. grade stabilization
structure, diversions, grassed
waterways, vegetative protection, tree
planting, and fencing.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basic data developed during
the environmental assessment are on
file and may be reviewed by contacting
Roland Willis.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.
(Catalog of Federal Domestic Assistance
Program No. 10,901, Resource Conservation
and Development Program. Office of
Management and Budget Circular A-85
regarding State and local clearinghouse
review of Federal and federally assisted
programs and projects is applicable)

Datéd: January 17, 1983.

Billy R. Littlefield,

Assistant State Conservationist.
[FR Doc. £3-2218 Filed 1-27-&3: 845 am|
BILLING CODE 3410-16-M

Perquimans County Union School,
RC&D Measure; North Carolina
AGENCY: Soil Conservation Service,
USDA.

ACTION: Notice of a finding of no
significant impact.

SUMMARY: Pursuant to Section 102{2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (40
CFR Part 1500); and the Soil
Conservation Service Guidelines (7 CFR

Part 650); the Soil Conservation Service,
U.S. Department of Agriculture, gives
notice that an environmental impacts
statement is not being prepared for the
Perquimans County Union School,
RC&D Measure, Perquimans County,
North Carolina.

FOR FURTHER INFORMATION CONTACT:
Mr. Coy A. Garrett, State
Conservationist, Soil Conservation
Service, Room 544, Federal Building, 310
New Bern Avenue, Raleigh, North
Carolina 27611, Telephone (919)-755-
4210.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project will not cause significant
local, regional, or national impact on the
environment. As & result of these
findings, Mr. Coy A. Garrett, State
Conservationist has determined that the
preparation and review of an
environmental impact statement are not
needed for this project.

The measure concerns a plan for
reducing flooding and for improving
drainage on the school grounds. The
planned works of improvement include
installing catch basins. pipes and sub-
surface drainage tubing. Grading and
shaping will be done to improve surface
drainage and to eliminate ponding, All
disturbed areas will be seeded with
adapted permanent vegetation.

The Notice of a Finding of No
Significant Impact (FONSI) has been
forwarded to the Environmental
Protection Agency and to various
Federal, State, and local agencies and
interested parties. A limited number of
copies of the FONSI are available to fill
single copy requests at the above
address. Basis data developed during
the environmental assessment are on
file and may be reviewed by contacting
Mr. Coy A. Garrelt.

No administrative action on
implementation of the proposal will be
taken until 30 days after the date of this
publication in the Federal Register.

(Catalog of Federal Domestc Assistance

Program No, 10.901. Resource Conservation

and Development Program. Office of

Management and Budget Circular A-95

regarding State and Local clearinghouse

review of Federal and federally assisted

programs and projects is applicable.)
Dated: January 6, 1883.

Coy A. Garrett,

State Conservationist.

[FR Doc. 83-2060 Filed 1-27-53; 845 am)

BILLING CODE 3410-16-M
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DEPARTMENT OF COMMERCE
inmternational Trade Administration
Bicycles From Taiwan; Postponement
of Preliminary Antidumping
Determination

AGENCY: International Trade
Administration, Commerce.

ACTION: Postponement of Preliminary
Antidumping Determination.

SUMMARY: The preliminary antidumping
determination invelving bicycles from
Taiwan is being postponed until not
later than April 22, 1983
EFFECTIVE DATE: January 28, 1083,
FOR FURTHER INFORMATION CONTACT:
Steven Lim or Richard Rimlinger, Office
of Investigations, Import Administration,
U.S. Department of Commerce, 14th and
Constitution Avenue NW., Washington,
D.C. 20230, telephone: (202) 377-1768.
SUPPLEMENTARY INFORMATION: On
October 21, 1983, we announced our
initiation of an antidumping
investigation to determine whether
bicycles from Taiwan are being, or are
likely to be, sold in the United States at
less than fair value (47 FR 46873). The
notice stated that we would issue a
preliminary determination by March 3,
1983. g
Section 733(c)(1)(B) of the Tariff Act
of 1930, as amended (the Act), provides
that the Department of Commerce may
postpone its preliminary determination
if it concludes that the parties involved
are cooperating in the investigation, if it
determines that the case is
extraordinarily complicated, and if
additional time is needed to make the
preliminary determination. We find
these factors to exist in the present case.
Specifically, we determine that the case
is extraordinarily complicated by reason
of the number and complexity of the
transactions to be investigated and the
large number of firms {eighteen) whose
activities must be investigated. We
intend to issue a preliminary
determination not later than April 22,
1883

This notice is published pursuant to section
733(c)(2) of the Act.

Dated: january 21, 1983,
Judith H. Bello,
Acting Deputy Assistant Secretary for Import
Administration. :
|[FR Doc. 83-2341 Filed 3-27-83 k45 am)
BILLING CODE 3510-25-M

Sodium Nitrate From Chile; Final
Determination of Sales at Less Than
Fair Value

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of final determination of
sales at less than fair value.

suMMARY: We have determined that
sodium nitrate from Chile is being sold
in the United States at less than fair
valvoe. The U.S. International Trade
Commission {ITC) will determine within
45 days of publication of this notice
whether these imports are materially
injuring, or are threatening to materially
injure, a US. industry.

EFFECTIVE DATE: January 28, 1883.

FOR FURTHER INFORMATION CONTACT:
Steven Morrison, Office of
Investigations, Import Administration,
U.S, Department of Commerce, 14th
Street and Constitution Ave., NW.,
Washington, D.C. 20230 (202-377-3965).

SUPPLEMENTARY INFORMATION:
Case History

On April 12, 1982, we received a
petition from Olin Corporation of
Stamford, Connecticut, the domestic
producer of sodium nitrate. The petition
alleged that sodium nitrate from Chile is
being, or is likely to be, sold in the
United States at less than fair value, and
that such sales are materially injuring,
or are threatening to materially injure, a
United States industry. The petitioner
also alleged sales in the home market at
prices below the cos! of production, and
that “critical circumstances,” as defined
in section 733(e) of the Tariff Act of
1930, as amended (the Act), exist in this
case,

After reviewing the petition, we
determined it contained sufficient
grounds to initiate an antidumping
investigation. We notified the ITC of our
action and initiated the investigation on
May 6, 1962 (47 FR 18568). On June 3,
1982, the ITC subsequently found that
there was a reasonable indication that
imports of sodium nitrate from Chile
were materially injuring or were
threatening to materially injure a United
Stated industry (47 FR 24234). Although
the ITC treated sodium nitrate as a
single product in its preliminary
determination, it recognized in the
opinion that the respondent made
sodium nitrate in two different grades:
“In the event that this case returns to
the Commission for a final investigation,
we will want to explore futher the
substitutability among grades of sodium
nitrate,” (47 FR 24234). On August 10,
1982, we published a notice determining
that this case was “extraordinarily
complicated,” as defined in section
733(c) of the Act (47 FR 34612).
Therefore, we extended the period for
making the preliminary determination
by 50 days until November 8, 1982

Questions were presented to Sociedad
Quimica y Minera de Chile, S.A. (SQM),
the respondent in this case, and to its
attorney, on May 7, 1982. A response
was received on July 2, 19682. SQM and
its wholly owned U.S. subsidiary, CNSC,
answered supplemental questions on
August 18 and September 9; 1962,
respectively. Verifications were
conducted at the accounting offices of
SQM in Antofagasta, Chile from August
30, 1982 through September 3, 1982 and
at the headquarters of CNSC in Norfolk,
Virginia on September 22, 1962, and
September 23, 1982.

On November 8, 1982, we
preliminarily determined that sodium
nitrate from Chile is being, or is likely to
be, sold in the United States at less than
fair value [47 FR 51460). In the same
publication we also made a negative
determination of critical circumstances.
Under § 353.40 of the Depariment's
regulations one prerequistite to a finding
of critical circumstances is that there
have been massive imports of the class
or kind of merchandise which is the
subject of the investigation over a
relatively short period. We checked
recent importations of sodium nitrate
from Chile through the date of
publication of our preliminary
determination and they are substantially
level to that date, Because there have
not been massive imports of the kind of
merchandise which is subject to this
investigation, we adhere to our negative
determination.

In making the preliminary
determination we used best evidence
available where information in the
response pertaining to adjustments was
believed by the Department of
Commerce to be incomplete, inaccurate
or unverified. On November 10, 1882, we
asked SQM and CNSC for additional
information which would allow us to
rely on verified business records, We
used as much of their response as we
could verify in the remaining time
available prior to this final
determination. See 19 CFR 353,51(b).

Qur notice of preliminary
determination provided interested
parties with an opportunity to submit
views orally and in writing. On
December 2, 1882, we held a public
hearing.

Scope of the Investigation

The following product, manufactured
in two grades, is covered by this
investigation:

Agricultural grade sodium nitrate (less
than 98 percent pure) and industrial
grade sodium nitrate (98 percent or more
pure).
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Sodium nitrate is classified under item
480.25 of the TSUS and is duty-free from
all sources. SQM manufactures and
exports all the sodium exported from
Chile to the United States.

Sodium nitrate {NaNO,) is & white
solid which is moderately hygroscopic,
i.e., capable of absorbing and retaining
moisture, and is very soluble in an
aqueous solution. Commercial sodium
nitrate is manufactured from natural
sources or synthetically. Although
natural and synthetic sodium nitrates
are produced by completely different
processes, their chemical composition is
almost identical and, for most users, the
two are fungible. There are many
applications for sodium nitrate. The
chief use of the agricultural grade
natural sodium nitrate is as a speciality
fertilizer; the chief use of industrial
grade is as an oxidizer and densifier in
the manufacture of explosives.

Natural sodium nitrate, also known as
Chile saltpeter or Chilean nitrate, occurs
in nature, usually in deposits associated
with sodium chloride, sodium sulfate,
and other salts. Although many parts of
the world may contain small deposits of
natural sodium nitrate, the largest
known deposit is located in northern
Chile.

The period of investigation for
Chilean sodium nitrate sold in the
United States is from November 1, 1981
to April 30 1982.

Methodology of Fair Value Comparisons

To determine whether sales of the
subject merchandise in the United
States were made at less than fair value,
we compared the United States price
with the foreign market value.

United States Price

As provided in section 772 of the Act,
we used the Exporter's Sales Price (ESP)
because SQM sold all of its merhandise
to-unrelated parties in the U.S. after the
date of importation.

We calculated ESP on the basis of
f.0.b. U.S. warehouse packed or
unpacked prices, as appropriate, to
unrelated purchasers. Where
appropriate, we made deductions for
insurance, ocean freight, inland freight,
brokerage charges and discounts. We
made additional deductions, where
appropriate, for credit costs,
warehousing costs, advertising, and
general, selling and administrative
expenses (such as salesmen's salaries,
depreciation of office equipment,
telephone, and postage, etc.) incurred by
the related subsidiary on U.S. sales, but
apportioned them only over reported
sales of sodium and potassium nitrate in
the United states.

Ocean freight and stevedoring and
handling-in charges to the U.S, were
aggregated by CNSC for all East and
Gulf Coast ports and averaged over all
East and Gulf Coast tonnage imported
by CNSC. We requested and received
actual ocean freight and stevedoring
costs for each port and for each
shipment. We deducted these actual
costs rather than the average costs in
our calculation of the U.S. price for each
sale. Similarly, we requested and
received handling-in charges by port of
entry and deducted these rather than an
overall average,

In Chile, where nitrate was shipped to
coastal ports by vessel, SQM claimed
indirect selling expenses for the
department which procured ocean
transportation and for inventory losses,
These department expenses were also
applicable to the expense of
transporting nitrates to be sold in the
United States. We deducted the
expenses in the marked in proportion to
the ratio of Chilean sales to worldwide
sales of the product during the
investigative period. We multiplied the
same freight department expenses by
the ratio of total U.S. sales for the
agricultural grade and for the industrial
grade in proportion to total world sales
in the same period as in the home
markel.

Inventory losses (Castigo Existencias),
which occur when bulk nitrates are
dispersed by wind during loading and
unloading or are left in the holds of
ships or in railcars, were experienced in
chile on the transfer of merchandise
from the factory via rail and ocean
freight. Inventory losses also occur in
bringing the nitrates from the factory to
the U.S. market using the same means of
transport. In Chile, this loss was
applicable only to agricultural grade
since industrial grade is sold ex-factory
or shipped via truck. In the United
States it was applicable to both grades.
The United States price includes
adjustments for a pro-rata share of the
ocean freight department and the
inventory losses discussed above as
expenses incident to bringing the
merchandise from the place of shipment
in the country of exportation of the
place of delivery in the United States.

CNSC submitted supplementary
documentation which revealed it paid
for inventory loss expense in addition to
the allocated amount. These were
deducted pro-rata from the U.S. price for
both grades. This will be discussed
further in the “Respondents’ Comments"”
section of this notice.

Foreign Market Value

The same grades of sodium nitrate
were sold in the Chilean and U.S.

markets in approximately the same

tities, We used home market prices
to determine foreign market value. The
petitioner alleged that sales in the home
market were at prices below the cost of
producing the two grades of sodium
nitrate. We examined production costs
for industrial and agricultural grade
sodium nitrate which included all
appropriate costs for materials,
fabrication and general expenses, We
included the costs for agricultural grade
sodium nitrate produced at the Maria
Elena plant, medical and voluntary
severance expenses incurred at the
Maria Elena and Pedro de Valdivia
plants, and the Santiago office which
were applicable to sodium nitrate.
Financing costs were amended to
include a pro rata part of interest
expense which accrued from debt and
which could not positively be identified
with sales. We found there were
sufficient sales of agricultural and
industrial grade sodium nitrate made at
or above cost to use them for price-to-
price comparisons with sales in the U.S.
market.

For agricultural grade sodium nitrate,
home marke! prices were based on the
delivered prices to unrelated purchasers
except for one sugar growing
cooperative. This firm was owned by
the same holding company that owned
SQM. However, we included its
purchases because it purchased sodium
nitrate at then current home market
prices for unrelated purchasers. We
made deductions where appropriate, for
ocean and inland freight, advertising
expenses, credit costs, commissions,
discounts and rebates, except for
warranty rebates. In addition, indirect
selling expenses, which were less than
the United States indirect selling
expenses, were deducted.

For industrial grade sodium nitrate,
home market prices were based on
delivered or f.0.b. factory prices to
unrelated purchasers, as appropriate.
We made no deductions from home
market prices for advertising, insurance,
cerlain freight costs, credit costs,
commissions, and certain indirect
expenses. SQM had none of these
expenses for this product in the home
markel. Where appropriate, an
adjustment was made for differences in
U.S. and home markel packaging costs
for agricultural and industrial grade
sodium nitrate.

SQM identified nine discrete expenses
which they requested that we treat as
indirect selling expenses in the home
market. The expense for data collection
and processing (Secretaria, Estadistica y
Sup.) was not deducted from foreign
market value because we did not have
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evidence that it was for an expense
related to sodium nitrate sales rather
than simply a general expense. Seven
expenses relating to selling, shipping
and technical advice on nitrate
applications were included as part of
the home market indirect selling
expense. The expense for billing and
collecting (Gastos Administracion
Santiago) was also included as part of
the market indirect selling expense.

We did not include home market
warranty sales in calculating weighted-
average home market prices. We were
told that these were sales where the
sodium nitrate became unfit for use after
it was stored too long and for which
rebates in varying amounts were given.
These sales did not represent
transactions at customary prices in the
ordinary course of trade during the
investigative period.

The original SQM response said that
when industrial grade was sold bagged,
it was packaged in 50 kilogram bags.
During verification, while checking
home market invoices, we found some
instances of packaged industrial grade
nitrate being sold in 80 kilogram bags.
Fifty kilogram bag packaging costs more
than 80 kilogram bag packaging.
Although we know Smt some sales are
packaged in 50 kilogram bags, we
cannot make this distinction with the
information available. Therefore, where
there are packaging costs (sales other
than bulk rates) for the industrial grade
in home market, the packaging expenses
associated with the 80 kilogram bags
have been used in lieu of the greater
expenses associated with the 50
kilogram bags,

We did not average the commissions
paid by SQM over the volume sold as
suggested by SQM in their response. We
computed commissions based on
verified commission rates paid on
agricultural grade sodium nitrate sales
for March through October, 1981, for
November, 1981 through January, 1982,
and for February, 1982 to the end of the
home market period.

Bad debts were allowed as an indirect
selling expense and not as a
circumstance of sale, as claimed by the
respondent. Bad debt expenses after
February 1, 1982, were disallowed in the
preliminary determination because we
believed that the risk of debt loss after
February 1 was borne exclusively by
independent dealers. SQM has
subsequently submitted documentation
to show that the risk was SQM's both
before and after February 1.
Accordingly, we allowed for these costs
as indirect selling expenses.

Alter the publication of the
preliminary determination, we
rechecked our computer print-out and

observed that an allowable credit
expense for the agricultural grade
sodium nitrate sold in the home market
was not accounted for. We notified the
parties of the omission and have
included this expense in the calculation
of the final determination for the
agricultural grade.

Verification

In accordance with section 776(a) of
the Act, we verified the information
from SQM and CNSC which was used in
this determination. We verified the
information received on cost of
production, sales, and adjustments
claimed. We were granted access to the
books and records of both SQM and
CNSC. We used standard verification
procedures, including examination of
accounting records, financial statements
and selected documents containing
relevant information.

Results of Investigation

We made fair value comparisons on
all U.S. sales reported by CNSC. For
agricultural grade (less than 98 percent
pure) sodium nitrate, we have found that
the foreign market value exceeded the
United States price on 15.6 percent of
the tons sold, These margins ranged
from 0.96 to 13.4 percent, The overall
weighted-average margin on all
agricultural grade sales is $0.45 per short
ton.

For industrial grade (98 percent or
more pure) sodium nitrate, we have
found that the foreign market value
exceed the United States price on 100
percent of the tons sold. These margins
ranged from 16.1 to 101.7 percent. The
overall weighted-average margin on all
industrial grade sales is $39.08 per short
ton,

Petitioner's Comments ®
Comment 1

The Department of Commerce (DOC)
should not have allowed the total
amount claimed by SQM as indirect
expenses applicable to agronomists in
the home market and deducted in
calculating the foreign market value,
These expenses should be apportioned
to sodium nitrate sales throughout the
world because the agronomists'
information benefits all users of sodium
nitrate.

DOC Position

We do not have any evidence that
application information developed by
SQM agronomists in Chile is used
outside the home market. Sodium nitrate
has been used for agricultural purposes
for over a century. Beyond information
on application to specific crops in

specific soils, we are not aware of the

activities that these agronomists could
rovide to users of sodium nitrate that
ave not been developed already,

Comment 2

The DOC overstated the U.S. price
because it apparently apportioned total
general, selling and administrative costs
according to a formula proffered by
CNSC. This procedure excessively
shifted these costs to fodine and away
from nitrates,

DOC Position

We have not used the proffered
formula. We allocated general, selling
and administrative expenses to iodine in
proportion to total iodine sales by CNSC
divided by total sales by CNSC. These
sales figures were taken from CNSC's
most recent audited financial statement
and appear to be most reasonable way
of making this allocation from verifiable
data.

Comment 3

CNSC printout of sales in the United
States is unreliable because: (a) reports
of a shipment of agricultural grade
sodium nitrate from Chile on February
10, 1981 to the United States and sold in
the investigative period were omitted
from the original submission, (b) a
substantial number of sales in the U.S.
to unrelated parties preceded the stated
date of export from the home market, (c)
a significant number of sales in the U.S.
were made less than two weeks after
the date of export, and (d) there was a
resubmission of data which revised, but
did not eliminate, the errors alleged
above. CNSC's only explanation was
that the new submission was basd on
“lifo layering." This explanation did not
satisfactorally explain away the original
erTors.

DOC Position

We agree with the petitioner's
observations. The non-confidential
version of the most recently submitted
printout had export date inconsistencies
which were explained in a second
resubmission on January 10, 1983, as
being derived from the data originally
submitted.

On December 10, 1982, respondents’
counsel wrote DOC and said in part:

Some of the dates of expdrtation
corresponding to sales of sodium nitrate in
the United States were Incorrect. Upon
review, it was discovered that some sales in
the United States correspond to a shipment of
agricultural sodium nitrate which was
exported from Tocopilla, Chile, on board the
M/S Unity. on February 10, 1981,
approximately one month prior to the period
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of investigstion of home market sales of
agricultural grade. :

We will provide a corrected computer
printout for the above sales in the United
States, The only changes from the original
printout will be in the columns for the dates
for exportation and importation, the customs
entry numbers, and the ocean freight charges.
There are no changes to the handling-in
charges. Each chunged transaction will be
Identified on the new printout.

Although the changes in the
transactions do not appear to have been
identified in the new submission, a brief
cross check with the initial CNSC
submission of July 2, 1982, confirmed
that columns of data, other than those
mentioned above, were unchanged.
However, ocean freight in the new
submission was substantially less than
the amounts we previously had verified.
Furthermore, the data submitted did not
have any export dates which preceeded
the dates originally submitted. In
particular, there were no exports listed
which were traceable to the M/S Unity
of February 10, 1981,

We do not believe that the newly
revised U.S. sales submission is more
reliable than the original data
submission under these circumstances.
We are using the ariginally submitted
data of July 2, 1882, for our final
computation. The initial submission
does represent the best information we
have available. Nevertheless, we will
need to reexamine the appropriateness
of respondent’s export date
methodology and ocean freight
computation if we have to conduct an
administrative review in this case under
section 751 of the Act.

Respondents’ Comments
Comment 1

DOC incorrectly calculated the
packaging costs for industrial grade
sodium nitrate sold in the home market.

DOC Position

We observed during verification that
for the industrial grade sodium nitrate
which was packaged and sold in the
home market, both higher cost 50 kg.
packaging and lower cost 80 kg.
packaging were used. The original
response claimed that industrial grade
packaging was only done in 50 kg. bags.
We requested additional invoice
documentation to determine which
packaged industrial grade sales were in
each size bags; SQM did not provide
this information. In the absence of
documentation on the size of bags used
for each packaged industrial grade
sodium nitrate sale in the home market,
we cannot allow an adjustment for more
than the lower cost package.

Comment 2

DOC stated in the preliminary
determination that CNSC's general
selling, administrative and advertising
expenses were apportioned over
agricultural and industrial grades of
sodium nitrate sold in the United States
and not over all nitrates sold in the U.S.
and Canada (CNSC's territory). This
should be corrected to reflect a proper
allocation of these expenses over all the
merchandise for which they were
incurred.

DOC Position

During verification, CNSC represented
that its shipments records corresponded
with sales data for the ESP period. We
cross-checked this representation and
found it to be incorrect. CNSC recently
compiled its overall sales data for the
ESP period pursuant to our request. We
sampled fifteen invoices of sales of
industrial grade sodium nitrate,
allegedly to destinations in Canada.
Five of the fifteen were to U.S
destinations. Four of the five had not
been reparted as U.S., sales of sodium
nitrate and one of the five was twice
counted, once as a U.S. sale and also as
a Canadian sale. We have sampled
invoices from the more than 3000 sales
that were reported as sodium nitrate
sales in the United States during the
investigative period and found no
inconsistencies for the sale date,
quantity, and price. Based on this we
believe that those U.S. sodium nitrate
sales which were reported are, for the
most part, complete.

Similarly, we have sampled invoices
of potassium pitrate and found them to
compare with CNSC reports of its sales
of this product shbstantially accurately.
We have included U.S, sales of
potassium nitrate in determining the
basis over which general. selling and
administrative expenses are allocated
and for determining the basis over
which advertising expense for
agricultural grade sodium nitrate is
allocated. However, we cannot allow
the above-stated expenses to be
allocated over a broader base of alleged
sales in view of the Canadian sales
anomalies found. A more extensive
sampling of invoices will be required if
we have to conduct an administrative
review in this case under section 751 of
the Act.

Comment 3

DOC should allow an adjustment in
the home market for higher commissions
attributable to credit sales after
February 1, 1982.

DOC Position

The information which the respondent
requests us to incorporate into our
calculations was recently received by
DOC., We have verified that these
commissions were paid at the stated
rate by sampling dealer invoices. We
made the adjustment requested.

Comment 4

DOC should disregard sales of
agricultural grade sodium nitrate sold in
the home market between February 10
and March 15, 1881. This group of sales
was added to the home market period
when CNSC revised the dates of export
corresponding to U.S. sales. The time
period involved is late summer in Chile
when sales of agricultural grade sodium
nitrate are slack. The e in
weighted-average home market sales is
de minimus.

DOC Position

We have disregarded these sales for
reasons stated in our response to
Petitioner's Comment 3, not because the
hundreds of sales reported for this time
period were de minimus. Both the
originally submitted data and the
revised data recently submitted disclose
no exports of nitrates to the United
States in this interval.

Comment §

DOC incorrectly disallowed
adjustments to home market prices for
billing and collecting and data collection
and processing. These two expenses
were as much indirect selling expenses
as the seven indirect expenses allowed
by DOC. They are a necessary part of
the sales activity since they are
intimately a part of the marketing
activity.

DOC Position

DOC regulation 19 CFR 353.15(c)
allows "all actual selling expenses
incurred in the home market.” This does
not include general expenses such as
data praocessing. We do not have
evidence that data processing was a
selling and not a general expense.
However, we have allowed for the
billing and collecting expenses because
of the correspondence between billing
and collecting and specific sales in the
period.

Comment 6

DOC should allow certain bad debt
expenses in the home market that were
disallowed in the preliminary
determination computations. The
premise that DOC started from, that the
independent dealers of agricultural
grade sodium nitrate were getting a




Federal Register / Vol. 48, No. 20 / Friday, January 28, 1983 / Notices

4017

higher commission exclusively for
carrying the risk of credit sales after
February 1, 1882, was incorrect. SQM
carried the same bad debt risk both
before and after February 1, 1982. The
independent dealers were liable as

uarantors to SQM for the bad debt of
armers both before and after February
1, 1982. Official court forms, “protestos”,
were submitted to show this liability for
the 1981 bad debts. SQM has had and
still has a bad debt expense for
agricultural grade sales on credit even
though the debts are guaranteed by the
dealers.

DOC Position

In discussing the sales commission,
SQM wrote in its narrative response of
July 2, 1982, that the two-tier
commission was established after
February 1, 1982, "A larger commission
is given to the sales agents for sales on
credit because the sales agent acts as a
guarantor for the payment.” We
understood this to insulate SQM from
bad debt risk after February 1, but in
view of the earlier protestos showing
that the sales agent acted as a guarantor
for payments prior to February 1 as well,
we now understand that this risk did not
change with the initiation of the two-tier
commission system. The bad debt
expense incurred after February 1, 1982,
has therefore been allowed for the final
determination calculation.

Comment 7

DOC attributed to CNSC a pro-rata
share of the expenses of the SQM
department which procures ocean
transportation for sodium nitrate and
this was allocated and deducted from
CNSC's selling prices in the United
States by DOC. Because they were
incurred by SQM and not billed to or
paid for by CNSC, these are nol
expenses which should be deducted
from the ESP price under section
772(d)(2)(A) as incidental to bringing the
merchandise from the place of shipment
in the country of exportation to the
place of delivery in the United States.
The purpose of this section is to require
downward adjustment to the U.S, price
for variable charges incurred after the
merchandise has left the factory, such as
loading charges and ocean freight,

DOC Position

To the extent that the Servicios
Maritimos is acting as the agent of
CNSC in arranging for merchandise to
be shipped by chartered vessels to the
United States, it is absorbing a general
expense on CNSC's behalf. In order for
CNSC to obtain sodium nitrate, this
expense must be incurred somewhere in
the related corporate structure. The fact

that SQM elected to consolidate this
activity in Chile does not shift the
proportional allocation of this expense
for shipments to the United States of
sodium nitrate. This is a general
expense of selling in the United States
which is not reported on the books of
CNSC. However, it has been deducted
as another U.S. selling expense in the
valuation of ESP because it a necessary
expense of such U.S., sales.

Comment 8

DOC should not allocate SQM's
inventory loss on a pro-rata basis
distribution to the U.S. sales of CNSC.
This is a fixed, indirect selling expense
which must not be deducted as an ESP
circumstance of sale adjustment. The
expenses of the exporter and importer
are separate and distinct. No pro-rata
share of these expenses may be imputed
to either exporter or importer. CNSC
and its Chilean parent have a contract
which limits CNSC's liability to a
certain fixed maximum per year for
inventory loss. SQM absorbs the excess.
By a letter dated December 10, 1982 (at
page 6), counsel for SQM informed DOC
that there were no inventory losses for
the agricultural grade and there were
losses in excess of the contract amount
for the industrial grade.

DOC Position

There exists an SQM expense
category which we verified for world-
wide inventory loss in shipping sodium
nitrate from Tocopilla, Chile. Some of
this loss occurs for shipping
merchandise to other ports in Chile and
has been allocated to these shipments.
The balance of the fund is attributed to
worldwide sales and has been allocated
pro-rata to U.S. sales. Expenses for
bringing the merchandise to the place of
delivery are an adjustment to the U.S.
price. Contractual payment
arrangements between related
companies do not preclude DOC from
making an adjustment for these
expenses. The expenses which CNSC
incurred and paid under the contract are
in addition to the inventory loss paid by
SQM. The contract expresses this as an
annual amount.

We divided this in half because the
ESP period was for only six months. We
allocated it over both agricultural and
industrial grade sodium nitrate because
we did not receive enough business
records to verify how this contractual
expense was incurred.

Comments by Both Parties on Cost of
Production Methodology

Respondents’ Comment

DOC overstated the cost of production
because it included certain costs that
should have been excluded as
extraordinary for medical expenses,
short-term production at a high cost
mine and voluntary severance pay,

Petitioner's Comment

DOC understated the cost of
production because it failed to account
for the unreimbursed housing expenses
of workers' families at the mines which
is a direct labor cost.

DOC Position

In viewing the general environment
(geographic location, extent of
government involvement, labor and
corporate practices and conditions) in
which SQM operates, the DOC
concluded that the production of sodium
nitrate from the Maria Elena plant,
medical expenses, voluntary severance
pay. and workers' housing expenses
were ordinary, typical and in some
instances ongoing activities of SQM
business operations. Additionally,
events which were not an ongoing
activity had been experienced by the
company at least on a number of
occasions and, because of the general
business environment, might be
anticipated by management, to recur in
the future. Therefore, since such costs
were usual in nature and could be
expected to recur in the ordinary course
of business, the Department included
such expenses in the “cost-of-
production.”

The petitioner alleges that the cost-of-
production had been understated
because DOC failed to include
unreimbursed housing expenses of
workers' families at the mines as a
direct labor cost. All costs of housing
had been included in the initial
calculation of cost-of-production. The
costs of housing was not cited in the
preliminary determination because the
respondent had not specifically
requested that such costs be excluded
from the calculation of production costs.

Final Determination

Based on our investigation and in
accordance with section 735(a) of the
Act, we have reached a final
determination that sodium nitrate from
Chile is being sold in the United States
at less than fair value within the
meaning of section 731 of the Act.
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Continuation of Suspension of
Ligquidation

Liguidation will continuie to be
suspended on all entries of sodium
nitrate that are entered into the United
States, or withdrawn from warehouse,
for consumption, The U.S. Customs
Service will continue to require the
posting of a cash deposit, bond. or other
security in the amount of $0.45 for
sgricultural grade sodium nitrate and
$30.08 for industrial grade sodium
nitrate. The securily amounts
established in our preliminary
determination of November 8, 1982, are
no longer in effect.

ITC Notification

We are notifying the ITC and making
available to it all non-privileged and
non-confidential information relating to
this determination. We will allow the
ITC access to all privileged and
confidential information in our files,
provided it confirms that it will not
disclose such information, either
publicly or under an administrative
protective order, without the written
ceasent of the Deputy Assistant
Secretary for Import Administration. If
the ITC determines that material injury
or threat of material injury does not
exist, this proceeding will be terminated
and all securities posted as a result of
the suspension of liquidation will be
refunded or cancelled. If the ITC
determines that such injury does exist,
we will issue an antidumping order
directing Customs officers to assess an
antidumping duty on sodium nitrate
from Chile entered, or withdrawn from
warehouse, for consumption after the
suspension of liquidation, equal to the
amount by which the foreign market
value exceeds the United States price.
This determination is being published
pursuant to section 735(d) of the Act (19
11.5.C. 1673{d)).

Dated: Janusry 21, 1863,

Lawrence }. Brady,

Assistant Secretary for Trade Administration.
[FR Doe. 83-3M0 Piled 1-27-&%: 8:45 am)

BILLING CODE 3510-25-M

Connecticut-Heaith Laboratory et al.;

Applications for Duty-Free Entry of
Scientific Instruments

The following are notices on the
receipt of applications for duty-free
entry of scientific instruments published
pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897) and the
regulations issued pursuant thereto (15

CFR Part 301 as amended by 47 FR
32517).

Interested persans may present their
views with respect to the question of
whether an instrument or apparatus of
equivalent scientific value for the
purposes for which the instrument is
intended to be used is being
manufactured in the United States.

Comments must be filed in
accordance with Subsections 301.5(a)(3)
and (4) of the regulations. They are to be
filed in triplicate with the Director,
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230, within 20 calendar days after
the date on which this notice of
application is published in the Federal
Register.

A copy of each application is on file in
the Department of Commerce, and may
be examined between 8:30 AM. and 5:00
P.M., Monday through Friday, Room
2097, 14th and Constitution Avenue,
NW., Washington, D.C. 20230.

Docket No. 83-89. Applicant: State of
Connecticut-Health Laboratory, 10
Clinton Street, P.O. Box 1689, Hartford,
Conn. 06101. Instrument: Electron
Microscope, JEM-100CX SEG and
Accessories. Manufacturer: JEOL Ltd.,
Japan. Intended use of Instrument: The
instrument is intended to be used for
analysis of water and environmental
samples for asbestos content.
Application received by Commissioner
of Customs: January 18, 1983.

Docket No. 83-93. Applicant:
Massachusetts Institute of Technology,
77 Massachuset!s Avenue, Cambridge,
MA 02139, Instrument: Heating Stage for
Electron Microscope, Model #200CX-
SHTH. Manufacturer: JEOL Limited,
Japan. Intended use of Instrument: The
instrument is an acces: to an
electron microscope which will be used
for graduate student thesis research in
Materials Science and Engineering. The
objective of the graduate thesis
requirement is to provide students with
an in-depth research experience that
allows them to develop into independent
researchers who are capable of
contributing positively to a research
problem of consequence to the
scientific/engineering community.
Application received by Commissioner
of Customs: January 13, 1983,

Docket No. 83-104. Applicant: North
Carolina State University, P.O. Box 5935,
Raleigh, NC 27650, Instrument: Seven
Day Recording Volumetric Spore Traps,
Battery Pump and Additional Drum and
Tape. Manufacturer: Burkard
Manufacturing Company, United
Kingdom. Intended use of Instrument:
The instrument is intended to be used in
a long-range study to determine the

effects of Cercospora leafepot on yield
losses and longevity of plantaiions,
especially as it relates to planting sites
and occurrence of Fusarium wilt and
root rots. Basic information from these
studies would have application for
controlling leafspot diseases of
cucumber, carrot and other crops.
Application received by Commissioner
of Customs: January 17, 1883,

Docket No. 83-107. Applicant: Georgia
State University, Department of Biology,
University Plaza, Atlanta, GA 30303,
Instrument: Electron Microscope, Model
JEM-100CXI1/SEG with Accessories.
Manufacturer: JEOL Limited, Japan.
Intended use of Instrument: The
instrument is intended to be used in the
investigation of the ultrastructure and
function of various biological materials,
including plant, animal, and microbial
cells, subcellular organelles, viruses and
biolgical macromolecules. The article
will also be used in various Biology
courses to provide the students with
sufficient expertise in transmission
electron microscopy and the ancillary
preparative techniques to enable them
to conduct ultrastructural investigations
in their specific research area,
Application received by Commissioner
of Customs: January 14, 1983.

Docket No. 83-113. Applicant:
Lovelace Biomedical and Environmental
Research Institute, Building 9200, Area
Y, Kirtland Air Force Base, East,
Albuquerque, NM 87115, Instrument:
Electron Microscope, Model EM 109
with 60-Degree Goniometer and
Accessories. Manufacturer: Carl Zeiss,
Inc., West Germany. Intended use of
Instrument: The instrument is intended
to be used in on-going research on the
toxicity of inhaled materials. The
materials to be studied include aerosols
from nuclear fuel cycles (e.g. cesium,
uranium, plutonium americium, curium)
and other energy related activities such
as coal combustion or operation of
diesel engines. The studies will be
conducted to improve human health risk
estimates for the various energy related
activities. Application received by
Commissioner of Customs: January 13,
19863,

Docket No. 83-114. Applicant: Indiana
University, 1101 E. 17th Street,
Bloomington, IN 47405, Instrument:
Electron Microscope, Model JEM-100CX
with Accessories. Manufacturer: JEOL
Ltd,, Japan. Intended use of Instrument:
The instrument is intended to be used
for research designed to result in new
basic information concerning the
structure and function of cells. In
addition, the instrument will be used for
educational purposes in courses
designed to acquaint students with both
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the theoretical and practical aapectn of
electron mlcrosoopg' for their future use
in careers in branches of experimental
or clinical science. Application received
by Commissioner of Customs: January
13, 1983,

DOCKET No. 83-118. Applicant:
Hendrick Medical Center, Department of
Pathology, 19th and Hickory Streets,
Abilene, TX 79601. Instrument: Electron
Microscope, EM 109 with Accessories.
Manufacturer: Carl Zeiss, West
Germany. Intended use of Instrument:
The instrument {s intended to be used to
examine biological material including
human tissue, body fluids, cyotology
specimens and microbiological
materials, i.e. bacteria, viruses, fungi
and chlamydiae during various research
studies. Application received by
Commissioner of Customs: January 18,
1983.

(Catalog of Federal Domestic Assistance
Program No. 11.105, Importation of Duty-Free
Educational and Scientific Materials)

(PR Doc. 83-2342 Filed 1-27-83; 8:45 am)

BILLING CODE 3510-25-M

Dairy Products From the European
Communities; Revocation of
Countervailing Duty Order

AGENCY: International Trade
Administration, Commerce.
ACTION: Notice of Revocation of
Countervailing Duty Order.

SUMMARY: As a result of a request by
the Delegation of the Commission of the
European Communities, the
International Trade Commission
conducted an investigation and
determined that revocation of the
countervailing duty order on dairy
products from the European
Communities would not cause injury to
an industry in the United States. The
Department of Commerce consequently
is revoking the countervailing duty
order,

EFFECTIVE DATE: ]anuary 28, 1963.

FOR FURTHER INFORMATION CONTACT:
Kenneth K, Haldenstein or Richard
Moreland, Office of Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
D.C. 20230; (202) 377~2788.,
SUPPLEMENTARY INFORMATION: On May
19, 1975, the Department of the Treasury
published in the Federal Register {T.D,
75-113, 40 FR 21719) a final
countervailing duty determination on
dairy products from the European
Communities. Treasury issued a waiver
of collection of countervailing duties,
under the authority of section 303(d) of
the Tariff Act of 1930, at the same time
(T.D. 75-114. 40 FR 21720).

Since the member states of the
European Communities were
“countr{ies] under the agreement” as of
January 1, 1980, the Department referred
the case to the International Trade
Commission {“the ITC") for an injury
investigation pursuant to section
104(a)(1) of the Trade Agreements Act of
1978 ("the TAA"). The ITC published a
notice in the Federal Register of July 2,
1980 (45 FR 45034) announcing a
negative injury decision for one of the
covered categories of dairy products,
non-quota cheese.

On December 22, 1962, the ITC
published a notice in the Federal
Register (47 FR 57134) announcing a
negative injury decision for the
remaining products in the case. As a
result, the Department is revoking the
countervailing duty order concerning
dairy products from the European
Communities.

The Department will instruct the
Customs Service o continue liquidation
of all such entries without regard to
countervailing duties.

This revocation and notice are in
accordance with section 104({a){3)(B) of
the TAA (18 U.S.C. 1671 note).

Dated: January 23, 1983,
Gary N. Horlick,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 80-2466 Piled 1-27-0; &43 am)
BILLING CODE 3510-25-M

Ferroalloys from Spain; Preliminary
Results of Administrative Review of
Countervailing Duty Order

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of Preliminary Results of
Administrative Review of
Countervailing Duty Order.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
countervailing duty order on ferroalloys
from Spain. The review covers the
period January 1, 1980 throngh
December 31, 1981, As a result of this
review, the Department has
preliminarily determined the amount of
the net subsidy for 1980 to be 3.09
percent of the f.o.b. invoice price of
ferromanganese with a carbon content
of 2 percent or less and 2.14 percent of
the f.0.b. invoice price of all other
ferroalloys subject to the order, and for
1861, 2.61 percent of the f.0.b. invoice
price of all ferroalloys subject to the
order, Interested parties are invited to
comment on these preliminary results,

EFFECTIVE DATE: January 28, 1983.

FOR FURTHER INFORMATION CONTACT:
Charles Anderson or Laura Kneale,
Office of Compliance, International
Trade Administration, U.S, Department
of Commerce, Washington, D.C. 20230;
telephone: (202) 377-2786.

SUPPLEMENTARY INFORMATION:

Background

On January 2, 1980 the Department of
the Treasury (“Treasury”) published in
the Federal Register (T.D. 80-11, 45 FR
25) an affirmative final countervailing
duty determination on ferroalloys from
Spain. The notice stated that the
Government of Spain has provided
bounties or grants on the manufacture,
production or exportation of such
merchandise within the meaning of
section 303 of the Tariff Act of 1930
(“the Tariff Act”). Because the notice
was signed on December 28, 1979, the
Department of Commerce (“the
Department") considers this an order
instituted under the Tariff Act prior to
its amendment by the Trade Agreements
Act of 1979 (“the TAA").

On January 1, 1980, the provisions of
title 1 of the TAA became effective. On
January 2, 1880, the authority for
administering the countervailing duty
law was transferred from Treasury to
the Department. The Department
published in the Federal Register of May
13, 1980 (45 FR 31455) a notice of intent
to conduct administrative reviews of all
outstanding countervailing duty orders.
As required by section 751 of the Tariff
Act, the Department has now conducted
an administrative review of the order on
ferroalloys from Spain.

Scope of the Review

Imporis covered by the review are
ferroalloys, imported directly or
indirectly, from Spain. Such imports are
currently classifiable under the
following items of the Tariff Schedules
of the United States Annotated:
ferrochrome (over 3% carbon), 606.2400;
ferromanganese (over 4% carbon),
606.2800; ferromanganese [over 4%
carbon), 806.3000; ferrosilicon
manganese, 806.4400; and ferrosilicon
(60-80% silicon), 606.3600 and 606.3700.

The review covers the period January
1, 1980 through December 31, 1981, and
the following programs: (1) a rebate
upon exportation of indirect taxes,
under the Desgravacion Fiscal a la
Exportation (“DFE"); and (2) an
operating capital loans program. The
only two known exporters of this
merchandise to the United States are
Hidro Nitro Espanola, S.A., and S.E.
Carburos Metalicos, S.A.
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Analysis of Programs price of all other ferroalloys subject to percent of the f.0.b, invoice price of the

1. Desgravacion Fiscal a la Exportacion
(“DFE”)

Spain employs a cascading tax
system. Under this system, the
government levies a turnover tax
(“IGTE") on each sale of a product
through its various stages of production,
up to (but not including) the final sale in
Spain. Upon exportation of the product,
the Government, under the DFE, rebates
both these accumulated IGTE indirect
taxes and final stage taxes.

Although the Spanish government
rebates upon exportation all indirect
taxes paid under the cascading tax
system, the Tariff Act allows the rebate
of only the following: (1) Taxes borne by
inputs which are physically
incorporated in the exported product
(see Annex 1.1 of part 355 of the
Commerce Regulations); and (2) indirect
taxes levied at the final stage {see
Annex 1.2 of part 355 of the Commerce
Regulations). If the tax rebate upon
export exceeds the total amount of
allowable indirect taxes described
above, the Department considers the
difference to be an overrebate of
indirect taxes and, therefore, a subsidy.

Physical incorporation is a question of
fact to be determined for each product
in each case. In this case, the physically
incorporated inputs are the raw
materials previously allowed by
Treasury plus the portion of carbon
which was physically incorporated. We
have decided that carbon should be
treated as an allowable input because
the respondents have been able to show
that the element is present in the final
product. Thus, it meets the criteria of
physical incorporation as established by
the Tariff Act (see notice of “Final
Results of Administative Review of
Countervailing Duty Order” on
oleoresins from Spain, 47 FR 11918),
However, since carbon also functions as
a reducing agent, we will not allow as
necessary waste that part which is
utilized in production but not present in
the final product.

The rebate of three final stage taxes,
the parafiscal tax on export licenses, the
tax on export freight and insurance, and
the tax surcharge on metal products
(“the Juan de la Cierva®), is also
allowable when calculating whether or
not there is an overrebate of indirect
taxes under the DFE.

Based upon our analysis of the DFE
and the allowable indirect taxes, we
preliminarily determine that an
overrebate upon export existed in 1980
in an amount equal to 2.59 percent of the
f.0.b. invoice price of ferromanganese
with carbon content of 2 percent or less,
and 1.64 percent of the f.0.b, invoice

the order.

As of January 1, 1981, the Spanish
government increased the IGTE rate
from 2.4 percent to 3.8 percent while
maintaining the previous rate for the
export rebate. Based upon our analysis
of the indirect taxes on physically
incorporated inputs and the three
indirect taxes on the final product, we
determine that the change in aggregate
indirect tax incidence has eliminated the
overrebate previpusly found
countervailable; therefore, we
preliminarily determine the net subsidy
attributable to this program during 1981
to be zero percent.

2. Operating Capital Loans

The Spanish government requires
banks to set aside funds to provide
short-term operating capital loans.
These loans are granted for a period of
less than one year. In 1980, the Spanish
government fixed the interest rate for
such loans at 8 percent, which was 1.5
percent below the legally established
commercial interest rate of 9.5 percent.
Effective March 1, 1881, the Spanish
government increased the interest rate
on operating capital loans from 8 to 10
percent while eliminating the interest
rate ceiling on comparable short-term
commercial loans. To determine the
interest rate on comparable commercial
loans for the remaining 10 months in
1981, we took the average national
prime interest rate for loans of
comparable length, added the prevailing
inferest charge over prime facing
borrowers of average creditworthiness
and added the legally established fees
and commissions. Comparing this
benchmark with the 10- percent interest
rate established for the operating capital
loans program, we found a differential
of 9.45 percent after March 1.

The maximum loan principal
available to a given exporter is
determined as a percentage of the firm's
previous year’s exports. This amount
may be increased by 10 percent if the
firm has a government-issued Exporter's
Card. Both ferroalloys firms have such a
card, and thus maximum eligibility until
November 1881 was 30 percent.
Effective November 21, 1681, the
Spanish government decreased the
maximum eligibility (including
Exporter’s Card eligibility) to-24 percent.
Because we have no information on
actual utilization of this program by the
two firms, we assumed that the
maximum allowable amount was
borrowed. After prorating for the
interest rate differentials and eligibility
levels prevailing in 1981, we
preliminarily determine the net subsidy
conferred under this program to be 0.50

merchandise for 1980, and 2.61 percent
for 1981.

Effective April 20, 1882, the Spanish
government reduced the maximum
percentage of eligibility for operating
capital loans to 22.8 percent. As a result,
using the same methodology and
calculating the interest rate differential
for the first five months of 1982, we
preliminarily determine, for purposes of
cash deposits of estimated
countervailing duties, that the net
subsidy attributable to this program is
2.31 percent ad valorem.

Verification

We verified the submissions of the
Spanish government through access to
company books and records. Documents
examined included production and
export records, company financial
statements and cost structure records.

Preliminary Results of the Review

As a result of our review, we
preliminarily determine that the
aggregate net subsidy conferred during
1980 by the two programs is 3.09 percent
ad valorem for ferromanganese of not
more than 2 percent carbon and 2.14
percent ad valorem for all other
ferroalloys subject to the order. For
1981, we preliminarily determine that
the aggregate net subsidy conferred is
2.61 percent ad valorem for all
ferroalloys subject to the order.
Accordingly, the Department intends to
instruct the Customs Service to assess
countervailing duties of 3.09 percent of
the f.o.b. invoice price on all shipments
of Spanish ferromanganese consisting of
2 percent or less carbon, and 2.14
percent of the f.0.b. invoice price on all
shipments of all other ferroalloys
subject to the order, entered, or
withdrawn from warehouse, for
consumption on or after January 1, 1980
and exported on or before December 31,
1980, The Department also intends to
instruct the Customs Service lo assess
countervailing duties of 2.61 percent of
the f.0.b. invoice price on all shipments
of Spanish ferroalloys subject to the
order exported on or after January 1,
1981 and on or before December 31,
1881.

Further, as provided for by section
751(a)(1) of the Tariff Act, the
Department intends to instruct the
Customs Service to collect a cash
deposit of estimated countervailing
duties of 2.31 percent of the f.0.b. invoice
price on all shipments of this
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the final
results of the current review. This
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?mait requirement shall remain in
until publication of the final

results of the next administrative
review.

Interested parties may submit written
comments orr these preliminary results
within 30 days of the date of publication
of this notice and may request
disclosure and/or a hearing within 10
days of the date of publication. Any
hearing, if requested, will be held 45
days after the date of publication or the
first workday thereafter. Any request for
an administrative protective order must
be made no later than 5 days after the
date of publication. The Department will
publish the final results of this
administrative review including the
results of its analysis of issues raised in
any such written comments or at a
hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and § 355.41 of the Commerce
Regulations (19 CFR 355.41).

Dated: January 23, 1983,

Gary N. Horlick,

Deputy Assistant Secretary for Import
Administration.

[PR Doc 83-2407 Filed 1-27-83; 8:45 wm)

BILLING CODE 3510-25-M

Petitions by Producing Firms for
Determinations of Eligibility To Apply
for Trade Adjustment Assistance;
Decitek Corp. et al.

Petitions have been accepted for filing
from the following firms: (1) Decitek
Corporation, 129 Flanders Road,
Westborough, Massachusetts 01581,
producer of perforated tape readers
(accepted January 3, 1983); (2) Georgian
Lighting Studios, Inc., 100 8th Street,
Passaic, New Jersey 07055, producer of
lamps, chandeliers, furniture and
decorative accessories (accepted
January 4, 1883); (3) McGrath Sales, Inc.,
1517 Washington Avenue, St. Louis,
Missouri 63103, producer of sewing
machines (accepted January 4, 1983); (4)
N. H. Wright, Inc., P.O. Box 328,
Cranbury, New Jersey 08512, producer of
cut flowers (accepted January 4, 1983);
(5) William Kay Manufacturing
Company, 1401 Armour Road, North
Kansas City, Missouri 64116, producer of
men's and boys' coats, jackets, slacks,
and shorts (accepted January 4, 1983);

(8) Minotola Industries, Inc., 410 South
4th Street, Vineland, New Jersey 08360,
producer of women's jackets, blouses,
shirts and pants; and men's jackets
(accepted January 5, 1983); (7) Zenith
Handbag Corporation, 8 West 32nd
Street, New York, New Yaork 10001,
producer of handbags (accepted January

5, 1983); (8) Harvey Industries, P.O. Box
188, Clarksburg, West Virginia 26302,
producer of illuminating glassware
(accepted January 5, 1983); (9)
McFarland Cascade, P.O. Box 670,
Sandpoint, Idaho 83864, producer of
lumber and other wood products
{accepted January 6, 1983); (10} J.B. Dask
Corporation, Route 35, Townshend,
Vermont 05353, producer of vests and
jackets for men, women, and children
{accepted January 8, 1983); (11) L. B.
Industries, Inc., 4545 Brazil Street, Los
Angeles, California 90039, producer of
ceramig tile (accepted January 6, 1983);
(12) International Leatherwares
Corporation 1 East 33rd Street, New
York, New York 100186, producer of
leather handbags, belts and accessories
(accepted January 10, 1983); (13) Eastern
Reproduction Corporation, 1250 Main
Street, Waltham, Massachusetts 02154,
producer of printed circuit boards and
jewelry etchings (accepted January 10,
1083); (14) L. & Z. Kamman Company,
Inc., 80 Mechanic Street, Gardner,
Massachusetts 01440, producer of wood
chairs (accepted January 10, 1983); (15)
Moore Brothers, Inc., 48 Park Street,
Beverly, Massachusetts 01915, producer
of women's pants, skirts, tops and
blazers (accepted January 10, 1983); (18)
Fischer Chair Company, Inc., 208 Main
Street, Tell City, Indiana 47588, producer
of wood chairs and stools (accepted
January 10, 1883); (17) U.S. Pottery
Manufa c., P.O. Box 167,
Paramount, California 90723, producer of
ceramic gardenware (accepted January
10, 1983); (18) Guterl Special Steel
Corporation, P.O. Box 509, Lockport,
New York 14094, producer of specialty
steel (accepled January 10, 1983); (19)
Truluck Vineyards Winery, Drawer
1265, Lake City, South Carolina 29560,
producer of wine (accepted January 19,
1983); (20) Life Manufacturing
Corporation, P.O. Box 1178; Caguas,
Puerto Rico 00825, producer of men's
shirts and pants (accepted January 11,
1883); (21) . G. Tilp, Inc. 80 Milltown
Road, Union, New Jersey 07087,
producer of injection molds (accepted
January 12, 1983); (22) Clover Knitting
Mills, Inc., M Street and Erie Avenue,
Philadelphia, Pennsylvanla 19124,
producer of men's, women and boys'
swealers (accepted January 12, 1983);
(23) June Sportswear Company, Inc., Ten
West Street, Boston, Massachusetts
02111, producer of women's slacks and
shirts {accepted January 13, 1983); {240)
Bettencourt Tanning Company, Inc., 340
Merrimack Street, Lawrence,
Massachusetts 01843, producer of
leather (accepted January 17, 1983); (25)
Owens Handle Company, Inc., 4200
North Frazier Street, Conroe, Texas
77301, producer of wood handles

(accepted January 17, 1983); (28) Plimoth
Coal Stove Waorks, Inc., 37 Country
Road, Plympton, Massachusetis 02367,
producer of coal-burning stoves
{accepted Janaury 17, 1883); (27)
Hamilton Allied Corporation, 1551
Lincoln Avenue, Hamilton, Ohio 45011,
producer of iron castings (accepted
January 17, 1883); {28) Valley Knitting
Mills, P.O. Box 158, Haskell, New Jersey
07420, producer of men's and women's
sweaters (accepted january 18, 1883);
(29) Whiteman Enterprise, 13020 Pierce
Streel, Pacoima, California 81331,
producer of concrete pumps (accepied
January 18, 1983); (30) American
Manufacturing Company, Inc., 206
Willow Avenue, Honesdale,
Pennsylvania 18431, producer of rope,
twine and stripping (accepting January
19, 1883); (31) Armour Porter
Corporation, Creeper Hill Road, North
Grafton, Massachusetts 01536, producer
of machinery parts and pressure vessels
(accepted January 20, 1983); and (32)
Cuba Specialty Manufacturing
Company, Inc., Box 195, Fillmore, New
York 14735, producer of crab and
minnow traps, and eel pots (accepted
January 21, 1983).

the petitions were submitted pursuant
to Section 251 of the Trade Act of 1974
(Pub. L. 93-818) and Section 315.23 of the
Adjustmen! Assistance Regulations for
Firms and Communities (13 CFR Part
315). Consequently, the United States
Department of Commerce has initiated
separate investigations to determine
whether increased imports into the
United States of articles like or directly
competitive with those produced by
each firm contributed importantly to
total or partial separation of the firm's
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

Any party having a substantial
interest in the proceedings may request
a public hearing on the matter. A
request for a hearing must be received
by the Director, Certification Division,
Office of Trade Adjustment Assistance,
International Trade Administration, U.S.
Department of Commerce, Washington,
D.C. 20230, no later than the close of
business of the tenth calendar day
following the publication of this notice.

The Catalogue of Federal Domestic
Assistance official program number and
title of the program under which these
petitions are submitted s 11.309, Trade
Adjustment assistance. In as far as this
notice involves petitions for the
determination of eligibility under the
Trade Act of 1974, the requirements of
Office of Management and Budget
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Circular No. A-95 regarding review by
clearinghouses do not apply.

Jack W. Osburm, Jr.,

Director, Certification Division, Office of
Trade Adjustment Assistance.

[FR doc. 83-2405 flled 1-27-8%: 245 am)

BILLING CODE 3510-25-M

National Oceanic and Atmospheric
Administration

Mid-Atiantic Fishery Management
Council; Statement of Organization,
Practices and Procedures (SOPP’s);
Revision

Pursuant to section 302(f)(6) of the
Magnuson Fishery Conservation and
Management Act (Pub. L. 94-265), each
Regional Fishery Management Council
is responsible for determining its
organization and prescribing its
practices and procedures for carrying
out its functions under the Act, in
accordance with such uniform standards
as are prescribed by the Secretary of
Commerce. This document represents a
revised portion to Section V, "Officers
and Terms of Office," of the Mid-
Atlantic Fishery Management Council's
SOPP’s, originally published in 46 FR
6267462679, December 28, 1981. The
revised portion of the document is
published below. All other portions of
the text as originally published remain
unchanged.

(Dated: January 25, 1983,
Carmen J. Blondin,
Deputy Assistant Administrator for Fishertes
Resource Maonagement,

V. Officers and Terms of Office

A. General: A Chair and a Vice Chair shall
be elected annually in September by the
voting members of the Council; each such
officer shall serve for a period of one year
and until a successor is elected and qualified.
Officers may succeed themselves. A
recording secretary may be appointed by the
Chair for a term of one year. The Council
may elect other officers as it deems
necessary.

1. Nominations. The Chair shall appoint a
Nominating Committee, who shall make its
nominations at the beginning of the election
process. Following the Committee’s
nomination, any voting member may
nominate additional candidates from the
floor. When nominations are closed the
election shall be held.

2. Elections. The election of Chair will be
held first, followed by the election for Vice-
Chair. If only one candidate {s nominated for
an office, the Chairman of the Nominating
Committee shall cast all votes for that
candidate. If there are two or more
candidates, the election shall be by secret
ballot with the votes tabulated by 2 or more
Tellers appointed by the Council Chair. The
Tellers shall use the following rules to
determine the winning candidate:

8. To win, a candidate must receive a
majority of the votes cast.

b. If no candidate receives a majority of the
votes, the Tellers shall declare no election, If
there are more than two candidates, the
candidate receiving the lowest number of
votes shall be dropped from consideration
and a vote will be taken for the remaining
candidates. This process will continue until a
candidate receives a majority of the votes
casl.

¢. Those preferring not to vote for any
candidate shall check “ABSTAIN" on the
ballot.

d. The number of ballots cast for an
individual shall not be announced. Any
Council member who questions the result
may review the ballots. The vote of any
Council member shall not be identified nor
made public in any respect.

[FR Doc. 83-2485 Flled 1-27-8% 845 am)
BILLING CODE 3510-22-M

Receipt of Application for Permit;
Knowsley Safari Park

Notice is hereby given that an
Applicant has applied in due form for a
Permit to take marine mammals as
authorized by the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361~
1407), and the Regulations Governing
the Taking and Importing of Marine
Mammals (50 CFR Part 216).

1. Applicant:

a. Name: Knowsley Safari Park (P314).

b. Address: Prescot, Nr. Liverpool,
Merseyside L34 4AN, United Kingdom.

2. Type of Permit: Public Display.

3, Name and Number of Animals:
Atlantic bottlenose dolphin (Tursiops
truncatus), 3.

4. Type of Take; Capture for
permanent maintenance.

5. Location of Activity: West Coast of
Flordia.

6. Period of Activity: 2 years.

The arrangements and facilities for
transporting and maintaining the marine
mammals requested in the above
described application have been
inspected by a licensed veterinarian,
who has certified that such g
arrangements and facilities are
adequate to provide for the well-being of
the marine mammals involved.

Concurrent with the publication of
this notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this application
should be submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, U.S.
Department of Commerce, Washington,
D.C. 20235, within 30 days of the
publication of this notice. Those

individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular agpllcatlon
would be appropriate. The holding of
such hearing is at the discretion of the
Assistant Administrator for Fisheries.

All statements and opinions contained
in this application are summaries of
those of the Applicant and do not
necessarily regecl the views of the
National Marine Fisheries Service.

As a request for a permit to take living
marine mammals to be maintained in
areas outside the jurisdiction of the
United States, this application has been
submitted in accordance with National
Marine Fisheries Service policy
concerning such applications (40 FR
11619, March 12, 1975). In this regard, no
application will be considered unless:

(a) It is submitted to the Assistant
Administrator for Fisheries, National
Marine Fisheries Service, through the
appropriate agency of the foreign
government;

(b) It includes:

i. A certification from such
appropriate government agency
verifying the information set forth in the
application;

il. A. certification from such
government agency that the laws and
regulations of the government involved
permit enforcement of the terms of the
conditions of the permit, and that the
government will enforce such terms;

iii. A statement that the government
concerned will afford comity to a
National Marine Fisheries Service
decision to amend, suspend or revoke a
permit,

In accordance with the above cited
policy, the certification and statements
of the Department of the Environment,
United Kingdom have been found
appropriate and sufficient to allow
consideration of this permit application.

Documents submitted in connection
with the above application are available
for review in the following offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service,
3300 Whitehaven Street NW.,
Washington, D.C.; and

Regional Director, National Marine
Fisheries Service, Southeast Region,
8450 Koger Boulevard, St. Petersburg,
Florida 33702
Dated: January 25, 1983,

R. B, Brumsted,

Acting Chief, Protected Species Division,

Nalional Marine Fisheries Service.

[FR Doc. 63-2488 Piled 1-27-55% :46 am]

BILLING CODE 3510-22-M
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National Technical Information Service The proposed exclusive license will sixteen to twenty-one, who have applied
be royalty-bearing and will comply with  for admission to the Academy: 10,00
Intent To Grant Exclusive Patent the terms and conditions of 35 U.S.C. 209 responses; 5,000 hours.
License and 41 CFR 101-4.1 The proposed Forward comments to Edward

“The National Technical Information
Service (NTIS), U.S. Department of
Commerce, intends to grant Revlon,
Incorporated, having a place of business
at New York City, New York 10153 an
exclusive right in the United States to
manufacture, use and sell products
embodied in the invention, “Hepatitis B
Immune Globulin Used to Inactivate
Hepatitis B Virus in Injectable Biological
Products,” U.S. Patent No. 4,346,073
(dated August 24, 1982). The patent
rights in this invention have been
assigned to the United States of
America, as represented by the
Secretary of Commerce.

The proposed exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S.C. 209
and 41 CFR 101-4.1. The proposed
license may be granted unless, within
sixty days from the date of this Notice,
NTIS receives written evidence and
argument which establishes that the
grant of the proposed license would not
serve the public interest.

Inquiries, comments and other
materials relating to the proposed
license must be submitted to the Office
of Government Inventions and Patents,
P.O. Box 1423, Springfield, Virginia
22151, NTIS will maintain and make
available for public inspection a file
containing all inquiries, comments and
other written materials received in
response {o this Notice and a record of
all decisions made in this matter.

Dated: January 19, 1883,

George Kudravets,
Program Manager, Office of Government
Inventions and Patents, Notfonal Technical

Information Service, U.S. Department of
Commerce.

[FR Doc. 83-2292 Filed 1-27-0%; 845 am|
BILLING CODE 3510-04-M

Intent To Grant Exclusive Patent
License

The National Technical Information
Service (NTIS), U.S. Department of
Commerce, intends to grant to Revlon,
Incorporated, having a place of business
at New York City, New York 10153 an
exclusive right in the United States to
manufacture, use and sell products
embodied in the invention, “Inactivation
of a Lipid Virus,"” Patent Application No.
6-386,891 (dated June 10, 1982). The
patent rights in this invention have been
assigned to the United States of
America, as represented by the
Secretary of Commerce,

license may be granted unless, within
sixty days from the date of this Notice,
NTIS receives written evidence and
argument which establishes that the
grant of the proposed license would not
serve the public interst.

Inquires, comments and other
materials relating to the proposed
license must be submitted to the Office
of Government Inventions and Patents,
P.O. Box 1423, Springfield, Virginia
22151. NTIS will maintain and make
available for public inspection a file
containing all inquiries, comments and
other written materials received in
response to this Notice and a record of
all decisions made in this matter.

Dated: January 19, 1983,

George Kudravelz,

Progrom Manager, Office of Government
Inventions and Patents, National Technical
Information Service, U.S. Department of
Commerce.

[FR Doc. 83-2293 Filed 1-27-8% 843 am]

DILLING CODE 3510-04-M

DEPARTMENT OF DEFENSE
Department of the Air Force

Public Information Coliection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C,
Chapter 35). Each entry contains the
following: (1) Type of Submission; (2)
Title of Information Collection and Form
Number, if applicable; (3) Abstract
statement of the need for and the uses to
be made of the information collected; (4)
Type of respondents; (5) An estimate of
the number of responses; (6) An
estimate of the total number of hours
needed to provide the information; (7)
To whom comments regarding the
information collection are to be
forwarded; (8) The point of contact from
whom a copy of the information
proposal may be obtained.

New

Air Force Academy Candidate Personal
Data Record (USAFA Form 146)

This information is needed by
Academy admission officials to evaluate
the personal background of each
applicant for admission to the Academy.
The information callection applies to
approximately 10,000 youths, age

Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, D.C. 20503, and
John V. Wenderoth, DOD Clearance
Officer, OASD, DIRMS, IRAD, Room
1A858, Pentagon, Washington, D.C.
20301, telephone (202) 697-1195,
(A copy of the information collection
proposal may be obtained from Maj. Danfel ].
Flaherty, Jr., United States Air Force
Academy, Colorado Springs, CO 80840,
telephone (303) 472-3071)

Dated: January 25, 1683,
M. 8. Healy,
ODS Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 13-2460 Filed 1-27-&% 45 am]
BILLING CODE 3910-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35). Each entry contains the
following: (1) Type of Submission; (2)
Title of Information Collection and Form
Number, if applicable; (3) Abstract
statement of the need for and the uses to
be made of the information collected; (4)
Type of respondents; (5) An estimate of
the number of responses; (6) An
estimate of the total number of hours
needed lo provide the information; (7)
To whom comments regarding the
information collection are to be
forwarded; (8) The point of contact from
whom a copy of the information
proposal may be obtained.

New

Alr Force Academy Candidate
Activities Record (USAFA Form 147)

This information is needed by Air
Force Academy Admission officials to
evaluate each candidate's participation
in high school extracurricular activities.
Participation and leadership in high
school activities are good predictors of
success as a cadet. It applies to
approximately 10,000 youths, age
sixteen to twenty-one, who have applied
for admission o the Academy: 10,000
responses; 5,000 hours.

Forward comments to Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, D.C. 20503, and
John V. Wenderoth, DOD Clearance
Officer, OASD, DIRMS, IRAD, Room
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1A658, Pentagon, Washington, D.C.
20301, Telephone (202) 697-1185,
(A copy of the information collection
proposal may be obtained from Maj Dantel |,
Flaherty, Jr., United States Air Force
Acadamy, Colorado Springs, CO 80840,
Telephone (303) 472-3071)

Dated: January 25, 1883,
M.S. Healy,
OSD Federal Register Liaison Officer.
Department of Defense.
|FR Doc. 63-249 Filed 1-27-5X 045 um]
BILLING CODE 3010-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C,
Chapter 35). Each entry contains the
following: (1) Type of Submission; (2)
Title of Information Collection and Form
Number, if applicable; (3) Abstract
statement of the need for and the uses to
made of the information collected; (4)
Type of respondents; (5) An estimate of
the number of responses; (6) An
estimate of the total number of hours
needed to provide the information; (7)
To whom comments regarding the
information collection are to be
forwarded; {8) The paint of contact from
whom & copy of the information
proposal may be obtained.

New =

Air Force Academy Request for
Secondary School Transcript (USAFA
Form 148)

This information collection is
necessary to evaluate each candidate's
academic qualifications for admission to
the Academy. Data is collected from
candidates for admission and high
school officials: 10,000 responses; 3,333
hours.

Forward comments to Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, D.C. 20503, and
John V. Wenderoth, DOD Clearance
Officer, OASD, DIRMS, IRAD, Room
1A658, Pentagon, Washington, D.C.
20301, telephone (202) 697-1195.

(A copy of the information collection
proposal may be obtained from Maj. Daniel |.
Flaherty, Jr., United States Air Force
Academy, Colorado Springs, CO 80840,
telephone (303) 472-3071.)

Dated: January 25, 1983,
M.S. Healy,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Doc. 83-2453 Filed 1-27-02: £45 sm|
BILLING CODE 3910-01-M

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of Defense has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 US.C.
Chapter 35). Each entry contains the
following: (1) Type of Submission; (2)
Title of Information Collection and Form
Number, if applicable; (3) Abstract
statement of the need for and the uses to
be made of the information collected: (4)
Type of respondents; (5) An estimate of
the number of responses; (6) An
estimate of the total number of hours
needed to provide the information; (7)
To whom comments regarding the
information collection are to be
forwarded; (8) The point of contact from
whom a copy of the information
proposal may be obtained.

New

Air Force Academy Precandidate
Questionnaire (USAFA Form 149)

This information is needed to allow
Academy admission officials to make a
preliminary assessment of a
precandidate’s prospects for admission
to the Academy. It applies to
approximately 17,000 youths making an
initial application for admission to the

. Academy: 17,000 responses; 8,500 hours.

Forward comments to Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, D.C. 20508, and
John V. Wenderoth, DOD Clearance
Officer, OASD, DIRMS, IRAD, Room
1A8658, Pentagon, Washington, D.C. -
20301, telephone (202) 697-1195,

{A copy of the information collection
proposal may be obtained from Maj, Danlel J.
Flaherty, Ir., United States Air Force
Academy, Colorado Springs, CO 80840,
telephone (303) 472-3071)

Dated: January 25, 1883,
M. S. Healy,
OSD Federal Register Liaison Officer,
Department of Defense.
[FR Dot 832661 Filod 1-27-43 848 am|
BILLING CODE 3910-01-M

Department of the Army

Army Science Board, Functional
Subgroup on Planning, Concepts, and
Management Support; Notice of
Meeting Changes

The following changes have occurred
to the meeting of the Army Science
Board Functional Subgroup on Planning,
Concepts, and Management Support
which was announced in the Federal
Register issue of 28 December 1962 (47
FR 57749):

Dates of meeting: Thursday and
Friday, 10 and 11 February 1983 (instead
of Tuesday and Wednesday, 1 and 2
February 1983).

Maria P. Galvén,

Acting Administrative Officen
[FR Doc. 83-242¢ Filod 1-27-83; 8:45 am]
BILLING CODE 3710-08-M

Army Science Board; Functional
Subgroup on Weapons Systems;
Closed Meeting

In accordance with Section 10[{a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the Following Committee Meeting:

Name of the Committtee: Army Science
Board (ASB).

Dates of Meeting: Thursday and Friday, 24
and 25 February 1963,

Times: 0830-1700 hours, 24 February 1083
(Closed), 0830-1700 hours, 25 Februsry 1983
{Closed).

Place: The Pentagon, Washington, D.C.

Agenda: The Army Science Board
Functional Subgroup on Weapons Systems
will meet for classified briefings and
discussions on the Thréat and of specific
wenpons systems for countermeasures. This
meeting will be closed to the public in
sccordance with Section 552h(c) of Title 5,
U.S.C,, specifically subparagraph (1) thereof,
and Title 5, US.C. App. 1, Subsection 10{d).
The classified and nonclassified matters to
be discussed are so Inextricably intertwined
g0 as to preclude opening any portion of the
meeting. The ASB Administrative Officer,
Helen M. Bowen, may be contracted for
further information at (202) 897-8703 or 685~
3039.

Maria P. Galvin,

Acting Administrative Officer.
[FR Doc. 83-2425 Filed 1-27-83 845 am|
BILLING CODE 3710-08-M

Army Science Board, Functional
Subgroup on Logistics and Support
Systems; Closed Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92-463), announcement is made
of the following Committee Meeting:

e T an ¥ o o™ el TR
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Name of the Committee: Army Science
Board (ASB).

Date of Meeting: 24 February 1983,

Time: 0830-1700 hours (Closed).

Place: U.S. Army Logistics Center, Fort Lee,
Virginia.

Agenda: The Army Science Board
Functional Subgroup on Logistics and
Support Systems will meet for classified
briefings and discussions relative to U.S,
defense issues. Specific briefings will be on
foreign military approaches to tics, the
impact of relinbility on manning and logistics
requirements (including follow-up on the ASB
Manning Army Systems report), and planning
for future actions of the subgroup. There will
also be a facility visit for subgroup members
and an opportunity to ask questions of the
stafl. This meeting will be closed to the
public in accordance with Section 552b{¢) of
Title 5, US.C,, specifically subparagrah (1)
thereof, and Title 5, U.S.C. App. 1. subsection
10(d). The classified and non-classified
matters to be discussed are so inextricably
intertwined so as to preclude opening any
portion of the meeting. The ASB
Administrative Officer, Helen M. Bowen, may
be contacted for further information at (202)
697-9703 or 685-3039.

Maria P. Galvén,

Acting Administrative Officer.
[FR Doc. 83-2428 Filed 1-27-83: 245 am]
BILLING CODE 3710-08-M

Department of the Navy

Public Information Collection
Requirement Submitted to OMB for
Review

The Department of the Navy has
submitted to OMB for review the
following proposal for the collection of
information under the provisions of the
Paperwork Reduction Act (44 US.C.
Chapter 35). Each entry contains the
following information: (1) Type of
Submission; (2) Title of Information
Collection and Form Number if
applicable; {3) Abstract statement of the
need for and the uses to be made of the
information collected; (4) Type of
Respondent; (5) An estimate of the
number of responses: [6) An estimate of
the total number of hours needed to
provide the information: (7) To whom
comments regarding the information
collection are to be forwarded; (8) The
point of contact from whom a copy of
the information proposal may be
obtained,

Extension
General Document Summary Sheet

The Government-Industry Data
Exchange Program is chartered by Joint
Logistics Commanders of the Armed
Services and the Administrator, NASA,
and managed by the Navy as a
cooperative effort between the
government and industry to enhance the

quality and reliability, and reduce the
cost of government procured hardware
systems through the exchange of
technical information. This exchange
obviates the necessity for duplication of
expensive testing of parts, components
and materials; eliminates redundant
development of calibration procedures
and precludes catastrophic failures from
the use of the same faulty parts and
components in different systems. The
General Document Summary Sheet, form
DD 2000, has been made mandatory by
the Logistics Commanders of the Armed
Services in 8 cooperative effort to effect
common utilization of engineering data
and newly developed engineering
processes. This data includes report
originator, test sample or equipment
nomenclature, application,
manufacturers, part numbers,
environmental tests, test levels, quantity
tested/failed, and test methods. DD 2000
is also used as a vehicle to summarize
test reports prepared in compliance with
MIL-STD-831, Preparation of Test
Reports.

DOD and NASA Test/Evaluation
Activities: 4,000 responses, 4,000 hours,

Forward comments to Edward
Springer, OMB Desk Officer, Room 3235,
NEOB, Washington, D.C, 20503, and
John V. Wenderoth, DOD Clearance
Officer, OASD(C), IRMS, IRAD, Room
1A858, Pentagon, Washington, D.C.
20301, telephone (202) 697-1185.

A cop{ of the information collection
proposal may be obtained from HQ
Naval Material Command, Code MAT
06B, room 348, Crystal Plaza Building 5,
Washington, D.C. 20360, telephone (202)
692-11086.

Dated: January 25, 1983.

M. S. Healy,

OSD Federal Register Liafson Officer,
Department of Defense,

[FR Doc. #3-2¢03 Plled 1-27-83: 845 am|

BILLING CODE 3010-01-M

Office of the Secretary

Joint Strategic Target Planning Staff
Scientific Advisory Group
Subcommittee; Closed Meeting

Subcommittees of the Joint Strategic
Target Planning Staff (JSTPS) Scientific
Advisory Group will meet in closed
session 7 February and 8 February 1883,
at Offutt Air Force Base, Nebraska.

The mission of the JSTPS Scientific
Advisory Group is 10 provide timely
technical and scientific advice to the
Director of Strategic Target Planning
during the development of the Single
Integrated Operational Plan.

A meeting of the JSTPS Scientific
Advisory Group Subcommittee

investigating the relationship between
strategic and theater nuclear forces has
been scheduled for 7 February 1983. A
meeting of the [STPS Scientific Advisory
Subcommittee investigating the net
effect on the US of a Soviet ABM
breakout has been scheduled for 9
February 1983. The purpose of these
meetings is to discuss issues for
presentation at a plenary meeting of the
SAG later this year.

In accordance with 5 U.S.C. App.
subsection 10(d) (1976), it has been
determined that these JSTPS Scientific
Advisory Group Subcommittee Meetings
concern matters listed in 5 U.S.C.
subsection 552b(c)(1) {1976). and that
accordingly these meetings will be
closed to the public,

Dated: January 25, 1883,
M. S, Healy,
OSD Federel Register Liaison Officer,
Department of Defense.
[FR Doc. 83-3464 Filed 1-27-83 845 am]
BILLING CODE 3810-01-M

President's Commission on Strategic
Forces; Advisory Committee Meeting

The President’s Commission on
Strategic Forces will meet in closed
session on January 31 and February 1,
1983 at the Pentagon, Washington, D.C.

The mission of the Commission is to
review the strategic modernization
program for United States forces, with
particular reference to the
intercontinental ballistic missile system
and basing alternatives for that system,
and provide appropriate advice to the
President, the National Security Council,
and the Department of Defense.

Because of the significance of the
project to national security and the
urgent need for the Commission's
recommendation, the President has
directed that the Commission submit its
report to him by February 18, 1983,
Because of the stringent deadline
imposed by the President, timely notice
of the meeting cannot be provided.

Discussions during the meeting will
involve classified matters of national
security concern throughout, Such
discussion cannot reasonably be
segregated into separate classified and
unclassified categories without
defeating the effectiveness and purpose
of the overall meetings,

Accordingly, consistent with Section
10{d) of Pub, L. 92-463, the "Federal
Adyvisory Committee Act,”" and Section
552b(c)(1) of Title 5, United States Code,
this meeting will be closed to the public.
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Dated: January 24, 1963. DEPARTMENT OF OF EDUCATION February 18

M. S, Healy,

) 5o Vocational Education National Holiday Inn Civic Center, Mesquite
mgmmm Opte: Advisory Council; Meeting Room, Legislative Committee Repart
[FR Doc. 83-3403 Filed 1-27-8%: 443 am) AgeNncY: National Advisory Council on Approval of Draft of Testimony
BILLING CODE 3810-01-8 Vocational Education. Adjournment 12:30 P.M.

ACTION: Notice of public meeting of the Records are kept of the Council’s

DEPARTMENT OF EDUCATION

National Advisory Council on Bilingual
Education; Meeting

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting of the National
Advisory Council on Bilingual
Edycation. Notice of this meeting is
required under Section 10{a){2) of the
Federal Advisory Committee Act. This
document is intended to notify the
general public of their opportunity to
attend.
DATES: February 15, 1983—Business
Meeting 9:00 a.m.~5:00 p.m.

February 18, 1883—Business Meeting
9:00 a.m.-5:00 p.m.
ADDRESS: The Business Meeting on
February 15 & 16, 1983 will be held in the
Wisconsin Room of the Sheraton-
Washington Hotel, 2600 Connecticut
Avenue, SW, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Ramon Ruiz, Designated Federal
Official, Room 421, Reporter’s Building,
400 Maryland Avenue, SW, Washinglon,
DC 20202 (202) 245-2600.
SUPPLEMENTARY INFORMATION: The
National Advisory Council an bilingual
Education is established under Section
732(a) of the Bilingual Education Act (20
U.S.C. 3242). The Council is established
to advise the Secretary of the
Department of Education concerning
matiers arising in the administration of
the Bilingual Eduation Act and other
laws affecting the education of limited
English proficient populations,

The meeting of the Council is open to
the public. The proposed agenda
includes the following:

February 15, 1963

L Presentations on Reauthorization
IL Presentation on Instructional Technology
111 Budget, Legislative and Part C Update

February 16, 19683
L Presentations on Reauthorization
fl. Presentation on Significant Bilingual
Instructional Features Study
1L Projected Directions of Council
IV. Committee Reports
Dated: January 24, 1983,
Jesse M. Soriano,
Director, Office of Bilingual Education and
Minority Languages Affairs,
[FR Doc. 83-3500 Filed 1-27-83:845 am)
BILLING CODE 4000-01-M

council:

SUMMARY: This notice sets forth the
proposed agenda of a forthcoming

meeting of the National Advisory
Council on Vocational Education. It also
describes the functions of the Council.
Notice of this meeting is required under
Section 10{a)(2) of the Federal Advisory
Commitiee Act, and is intended to notify
the general public of its opportunity to
attend. i

DATE: February 17 and 18, 1983: 2/17,
TSTI, Harlingen, Texas; 2/18 McAllen,
Texas, Holiday Inn Civic Cenler.

ADDRESS: TSTI, Rio Grande Campus,
Industrial Air Park, Harlingen, Texas
Holiday Inn Civic Center, 2nd Street and
Expressway 83, McAllen, Texas.

SUPPLEMENTARY INFORMATION: The
National Advisory Council on
Vocational Education is established
under Section 104 of the Vocational
Education Amendments of 1968, Pub. L.
90-576 The Council is established to:

(A) Advise the President, the
Congress, and the Secretary of
Education concerning the administration
of, preparation of genersl regulations
for, and operation of, vocational
education programs supported with
assistance under this title;

(B) Review the administration and
operation of vocational education
programs under this title, including the
effectiveness of such programs in
meeting the purposes for which they are
established and operated, make
recommendations with respect thereto,
and make annual reports of its findings
and recommendations (including
recommendations for changes in the
provisions of this title) to the Secretary
for transmittal to the Congress; and

(C) Conduct independent evaluations
of programs carried out under this title
and publish and distribute the results
thereof.

The meeting of the National Council is
open to the public. The proposed
Agenda will include:

February 17

Vocational Education site visits in
Edinburgh and Harlingen: 8:00 AM. -
2:00 P.M.

Business meeting and local presentors:
2:00-4:45 P.M. TSTI, Building A,
Harlingen, Texas

Committee Reports; Awards Program

proceedings and are available for public
inspection at the office of the National
Advisory Council on Vocational
Education from 8:00 AM. to 5:00 PM.,
425--13th Street NW, Suite 412,
Washington, DC 20004,

For further information contact;
Virginia Solt, NACVE Staff, at above
address. Telephone: (202) 376-8873,

Signed at Washington, DC on january 25,
1983,
James W. Griffith,
Executive Director, National Advisory
Council on Vocational Education.
{FR Doc. £3-3405 Filed 1-27-453; 848 am]
BILUNG CODE 4000-01-M

DEPARTMENT OF ENERGY

International Atomic Energy
Agreements; Proposed Subsequent
Arrangement; European Atomic
Energy Community

Pursuant to section 131 of the Atomic
Energy Act of 1854, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed "subsequent arrangement"
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves the transfer to the
United States of 200 irradiated fuel pins
from the BR-3 reactor, located in Mol,
Belgium, for reactor safety experiments
to be performed for the U.S. Nuclear
Regulatory Commission. Upon
conclusion of the experiments, the fuel
pins will be disposed of. The fuel pins
contain approximately 98 kilograms of
uranium, enriched to an average of
6.83% in U-235.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that this
subsequent arrangement will not be
inimical 1o the common defense and
securily.

This subsequent arrangement will
take effect no sooner than fifteen days
after the date of publication of this
notice,

For the Department of Energy.
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Dated: January 25, 1943,
George Bradley,
Principal Deputy Assistance Secretary for
International Affairs.
[ER Doc 83-3417 Plled 1-27-89. 48 am|
BILLING CODE 6450-01-M

International Atomic Energy
Agreements; Proposed Subsequent
Arrangement; European Atomic
Energy Community

Pursuant to section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160) notice is hereby given of a
proposed “subsequent arrangement"
under the Additional Agreement for
Cooperation Between the Government
of the United States of America and the
European Atomic Energy Community
(EURATOM) Concerning Peaceful Uses
of Atomic Energy, as amended.

The subsequent arrangement to be
carried out under the above mentioned
agreement involves approval of the
following sale:

Contract Number S-EU-781, to the
Compagnie Generale des Matieres
Nucleaires (COGEMA), France, 375
grams of normal uranium, for use as
standard reference.

In accordance with section 131 of the
Atomic Energy Act of 1954, as amended,
it has been determined that the
furnishing of the nuclear material will
not be inimical to the common defense
and security.

This subsequent arrangement will
take effect no sooner than fifteen days
alter the date of publication of this
nofice.

For the Department of Energy.

Dated: January 25, 1983
George Bradley,

Principal Deputy Assistant Secretary for
International Affairs.

VR Doc. 83-2418 Filed 1-27-83; 848 am)

HILLING CODE 8450-01-M

Bonneville Power Administration

Intent to Revise Transmission Rates to
Become Effective November 1, 1983,
Request for Recommendaton and
Suggestions

AGENCY: Bonneville Power
Administration, DOE.

ACTION: Notice of intenl.

BPA FILE NO.: TR-83,

BPA requests that all comments and
documents which become part of the
Official Record compiled in the process
of adjusting transmission rates contain
the file number designation TR-83.

SUMMARY: Bonneville Power
Administration (BPA) is in the initial
stages of developing adjusted rates for
the transmission of electric power of
other entities over Federal facilities. It is
presently anticipated thal the adjusted
rates will become effective November 1,
1083. At this time BPA announces its
intent to revise transmission rates and is
seeking comments and
recommendations from the public which
can be used to assist in the development
of the transmission rate adjustment
propasal.

BPA expects to have its initial
proposed rate adjustments formulated in
February 1883 and will publish a notice
announcing their availability. The notice
will also announce a schedule for formal
hearings as specified in Section 7{i) of
the Pacific Northwest Electric Power
Planning and Conservation Act
(Regional Act). These hearings will give
interested persons an opportunity to
present both oral and written comments
on the proposal.

Written recommendations concerning
the development of BPA's initial
proposal for adjusted transmission rates
will be accepted through February 14,
1983, by the Public Involvement
Coordinator, Bonneville Power
Administration, P.O. Box 12899,
Portland, Oregon 97212,

FOR FURTHER INFORMATION CONTACT:

Ms. Kathleen S. Johnson, Public
Involvement, P.O. Box 12999, Portland,
Oregon 87212; 503-230-3478. Oregon
callers may use 800-452-8429; callers
in California, Idaho, Montana,
Nevada, Utah, Washinton, and
Wyoming may use 800-547-6048.

Mr. George Gwinnutt, Lower Columbia
Area Manager, Suite 288, 1500 Plaza
Building, 1500 NE. Irving Street,
Portland, Oregon 97232, 503-230-4551

Mr. Ladd Sutton, Eugene District
Manager, Room 206, 211 East Seventh
Street, Eugene, Oregon 97401, 503~
345-0311

Mr. Ronald H. Wilkerson, Upper
Columbia Area Manager, Room 561,
West 920 Riverside Avenue, Spokane,
Washington 99201, 509-456-2518

Mr. George E. Eskridge, Montana
District Manager, 800 Kensington,
Missoula, Montana 59801, 406-329-
3860

Mr. Ronald K. Rodewald, Wenatchee
District Manager, P.O. Box 741,
Wenatchee, Washington 88801, 509-
662-4377, extension 379

Mr, Richard D. Casad, Puget Sound Area
Manager, 415 First Avenue North,
Room 250, Seattle, Washington 98109,
206-442-4130

Mr. Thomas Wagenhoffer, Snake River
Area Manager, West 101 Poplar,

Walla Walla, Washington 99362, 509~
525-5500, extension 701.

Mr. Robert N. Laffel, Idaho Falls District
Manager, 531 Lomax Street, Idsho
Falls, Idaho 83401, 208-523-2708,

SUPPLEMENTARY INFORMATION: BPA, as
an agency of the U.S. Department of
Energy, owns and operates the Federal
Columbia River Transmission System
(FCRTS), which includes approximately
80 percent of the capacity of the high-
voltage electric transmission system
within the Pacific Northwest. The
FCRTS integrates and transmits electric
power from Federal or non-Federal
generating units, BPA also provides
interregional transmission services to its
customers outside the Pacific Northwest.
BPA is now undertaking studies to

- support changes to the current

transmission rates and rate designs,

The current rates apply to four types
of transmission service which generally
involve: (1) Moving firm electric demand
from points of generation to load or
between other points of supply and
delivery (current contracts provide this
service for periods of up to 50 years); (2)
moving firm electric power (energy and
demand) on a postage-stamp rage basis;
(3) moving non-firm energy when there
is excess capacity (current contracts for
this service provide for short-term
energy transfers and usually provide for
termination by the customer on 1 year’s
notice and by BPA on 3 year’s notice);
and (4) moving firm electric demand
over specified transmission facilities.
BPA also will examine the adequacy of
current charges for other transmission
related services.

The anticipated transmission rate
adjustments are needed to cover
increasing FCRTS costs. Normally,
transmission costs are small compared
to a utility’s total costs, and BPA
expects that the increase in FCRTS
revenues will have minimal impact on
ultimate power costs to the consumer.

The anticipated transmission rate
adjustments are being developed
concurrently with a proposed
transmission policy which is expected to
be completed in early 1983, These rate
adjustments will reflect that policy.

The present transmission rates have
been approved by the Federal Energy
Regulatory Commission (FERC) on an
interim or final basis through February
28, 1983. BPA is currently seeking an
extension of such interim and final
approval until January 1, 1984, or until
new rates are filed. The revenues now
being collected under these rates are
subject to refund, pending a final ruling
by FERC. .

BPA is seeking public involvement in
developing its transmission rate
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proposal. Interested persons are invited
to submit suggestions, advice, and
recommendations regarding BPA's
intent to revise transmission rates
through February 14, 1983. Following
publication of the initial proposal in the
Federal Register, both general public
and formal hearings will be conducted
by BPA. The Honorable Seymour
Wenner, retired Administrative Law
Judge, is designated the hearing officer
for the transmission rate adjustment
proceedings. Written comments will
also be accepted. Following the hearings
BPA will announce its final proposed
transmission rate schedules. The
Administrator will submit the final rate
proposal to the FERC for approval on an
interim basis and ultimately for final
confirmation and approval.

Issued in Portland, Oregon. January 21,
1983,
Edward W Sienkiewicz
Actling Administrator.
[FR Doc. 83-2422 Filed 1-27-83; 8:45 am)
BILLING CODE 6450-01-M

Intent to Revise Wholesale Power
Rates To Become Effective November
1, 1983, Request for
Recommendations and Suggestions
AGENCY: Bonneville Power
Administration, DOE.

ACTION: Notice of intent.

BPA FILE NO: WP-83.

BPA requests that all comments and
documents which become part of the
Official Record compiled in the process
of adjusting wholesale power rates
contain the file number designation WP-
a3,

SUMMARY: Bonneville Power
Administration (BPA) is in the initial
stages of developing its wholesale
power rate scheules which will become
effective November 1, 1983. At this time,
BPA announces its intent to revise
wholesale power rates and is seeking
suggestions, advice, and
recommendations from interested
persons which can be used to assist in
the development of the wholesale power
rate proposal.

BPA expects to have its initial
proposed rates formulated in February
1983, BPA will then publish a notice
announcing their availability. That
notice will also include a schedule for
formal hearings as specified in Section
7(i) of the Pacific Northwest Electric
Power Planning and Conservation Act
(Regional Act). These hearings will give
interested persons an opportunity to
present both oral and written comments
on the proposal.

Suggestions and recommendations
concerning the development of proposed
wholesale power rates will be accepted
through February 14, 1983, by the Public
Involvement Coordinator, Bonneville
Power Administration, P.O. Box 12999,
Portland, Oregon 97212,

FOR FURTHER INFORMATION CONTACT:

Ms, Kathleen S. Johnson, Public

Involvement, P.O. Box 12099, Portland,

Oregon 97212; 503-230-3478. Oregon

callers may use 800-452-8429; callers in

California, Idaho, Montana, Nevada,

Utah, Washington, and Wyoming may

use B00-547-6048.

Mr. George Gwinnutt, Lower Columbia
Area Manager, Suite 288, 1500 Plaza
Building. 1500 NE. Irving Street,
Portland, Oregon 97232, 503-230-4551.

Mr. Ladd Sutton, Eugene District
Manager, Room 206, 211 East Seventh
Street, Eugene, Oregon, 97401, 503~
345-0311.

Mr. Ronald H. Wilkerson, Upper
Columbia Area Manager, Room 561,
West 920 Riverside Avenue, Spokane,
Washington 99201, 509-456-2518.

Mr. George E. Eskridge, Montana
District Manager, 800 Kensington,
Missoula, Montana 59801, 406-329-
3860,

Mr. Ronald K. Rodewald. Wenatchee
District Manager, P.O. Box 741,
Wenatchee, Washington 98801, 509-
662-4377, extension 379,

Mr. Richard D. Casad, Puget Sound Area
Manager, 415 First Avenue North,
Room 250, Seattle, Washington 98109,
206-442-4130.

Mr. Thomas Wagenhoffer, Snake River
Area Manager, West 101 Poplar,
Walla Walla, Washington 99362, 509
525-5500, extension 701,

Mr. Robert N. Laffel, Idaho Falls District
Manager, 531 Lomax Street, Idaho
Falls, Idaho 83401, 208-523-2706.

SUPPLEMENTARY INFORMATION: BPA, an
agency of the U.S. Department of
Energy, is the Federal electric power
marketing agency in the Pacific
Northwest. BPA markets hydroelectric
power from 30 U.S. Army Corps of
Engineers and U.S. Bureau of
Reclamation projects on the Columbia
River and its tributaries, as well as
thermal power it acquires from non-
Federal interests in the region. In
addition, BPA owns, operates, and
maintains the nation's largest high-
voltage transmission system grid.

BPA supplies about 50 percent of the
electric energy consumed in the Pacific
Northwest and accounts for about 80
percent of the region's high-voltage
transmission capacity. It sells power to
161 customers, including publicly,
cooperatively, and privately owned
utilities, Federal and State (California)

agencies, and electroprocess and other
Northwes! industries. The power is sold
at wholesale to BPA utility customers
for resale to ultimate consumers, and
directly to BPA's industrial and Federal
agency customers. In addition, BPA sells
power which is surplus to the needs of
the Pacific Northwest to customers
outside the region.

The rates that BPA charges its
customers must produce revenues that
are sufficient to repay, with interest, the
Federal investment in generation and
transmission facilities, as well as
conservation, and to pay BPA's
operation and maintenance expenses,
its purchased power costs, and certain
other miscellaneous expenses. Inflation,
high interest rates, and contract
obligations have created substantial
increases in BPA's costs.

BPA's last wholesale power rate
increase became effective on an interim
basis on October 1, 1882, The
developmental process for the 1983
wholesale power rate proposal will be
similar to that used to develop the 1982
wholesale power rates. BPA is preparing
a current repayment study to determine
the extent to which anticipated
repayment requirements for FY 1984
would exceed expected revenues
collected under the current rates.
Following a determination of the
increase in revenues that will be
necessary lo meet repayment
requirements, BPA will develop various
studies to be used in designing rates.
BPA also will evaluate the
environmental effects of the proposed
rates,

In developing the rate proposal, BPA
will consider the six ratemaking
standards of Section 111 of the Public
Utility Regulatory Policies Act (PURPA,
Pub. L. 95-617). This Act requires each
utility whose total retail sales exceed
500 million kilowatthours in a calendar
year to consider ratemaking standards
with respect to conservation of power,
optimal and efficient use of facilities
and resources, and equity in
establishing rates for all electric
consumers. Section 111 is applicable to
BPA because of BPA's direct sales to
Federal agencies and industrial
customers. The six ratemaking
standards of Section 111 were adopted
by BPA on November 18, 1979 (44 FR
68949). The standards regard: (1) Cost of
service; (2) declining block rates; (3)
time-of-day rates; (4) seasonal rates; (5)
interruptible rates; and (6) load
management techniques. Other factors
BPA will consider in designing the 1983
wholesale power rates include
conservtion, renewable resource
aquisitions, consumer understanding,
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ease of administration, fiscal
responsibility, environmental protection,
and continuity of rates.

BPA is also considering the need for a
two-staged wholesale power rate
increase for BPA customers, as
appropriate, to take effect November 1,
1883, and July 1, 1984.

BPA is seeking public involvement in
developing its wholesale rate proposal.
Interested persons are invited to submit
suggestions, advice, and
recommendations regrading BPA's
intent to revise wholesale rates through
February 14, 1983, Following publication
of the initial rate proposal in the Federal
Register, both public and formal
hearings will be conducted by BPA on
the proposal. The Honorable Seymour
Wenner, retired Administrative Law
Judge, is designated the hearing officer
for the wholesale power rate adjustment
proceedings. Written comments also
will be accepted. Following the hearings
BPA will announce its final proposed
wholesale power rates. The
Administrator will submit the final rate
proposal to the Federal Energy
Regulatory Commission for approval on
an interim basis and uitimately for final
confirmation and approval.

Issued in Portland, Oregon, January 21,
1883,

Edward W. Scenkiewixz,
Acting Administrator.

[FR Do £3-3423 Filed 1-27-8 845 am|
BILLING CODE 6450-01-M

Economic Regulatory Administration
Highway OIl, inc; Proposed Remedial
Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
hereby gives notice of a Proposed
Remedial Order which was issued to
Highway Oil, Inc. of Topeka, Kansas.

This Proposed Remedial Order
charged Highway Oil. Inc. with pricing
violations in the amount of $1,335,810.60,
plus accrued interest in sales of motor
gasoline during the time period of
November 1, 1873 through April 30, 1974.

A copy of the Propose Remedial
Order, with confidential information
deleted, may be obtained from David H.
Jackson, Director, Kansas City Office,
Economic Regulatory Administration,
324 East 11th Street, Kansas City,
Missouri 64106-2466, Within 15 days of
publication of this notice, any aggrieved
person may file a Notice of Objections
with the Office of Hearings and
Appeals, 12th and Pennsylvania
Avenue, NW., Washington, D.C 20461, in
accordance with 10 CFR 205,193,

Issued In Kansas City, Missour! on the 3rd
day of January, 1983,
David H. Jackson,
Director, Kansas City Office, Economic
Regulatory Administration,
{FR Doc. 55-2420 Piled 3-27-&% 8:45 am)
BILLING CODE 6450-01-M

Imperial Refineries Corp.; Action
Taken on Consent Order
AGENCY: Economic Regulatory
Administration, DOE.

ACTION: Notice of action taken on
Consent Order.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) announces that it has
adopted a Consent Order with Imperial
Refineries Corporation (Imperial) as a
final order of the Department.
EFFECTIVE DATE: December 29, 1982.
FOR FURTHER INFORMATION CONTACT:
David H. Jackson, Director, Kansas City
Office, Economic Regulatory
Administration, 324 East 11th Street,
Kansas City, Missouri 84106-2468, (818)
374-2092.

SUPPLEMENTARY INFORMATION: On
November 24, 1982, 47 FR 53094, the
ERA published a notice in the Federal
Register that it executed & proposed
Consent Order with Imperial Refineries
Corporation of St. Louis, Missouri on
November 19, 1982 which would not
become effective sooner than 30 days
after publication of that notice, The
Consent Order settles alleged regulatory
violations brought by the Department of
Energy (DOE) against Imperial,
involving the pricing of motor gasoline
and other refined products by Imperial
during the the period October 1, 1973
through March 31, 1960. Under the terms
of the Consent Order, Imperial agrees to
pay $600,000, which includes interest to
seventeen named states in which
Imperial marketed product.

Pursuant to 10 CFR 205.199}(c).
interested persons were invited to
submit comments concerning the terms
and conditions of the proposed Consent
Order. Four comments were received,
two from states and two from
transportation associations. DOE has
considered these comments and
determined that the Consent Order
should be made final without
modification. The significant points
raised by the comments are discussed
below.

The two commenting states, while
expressing support for the payment of
monies {o states, suggested that the
states should be required to expend the
amounts received for energy related
uses. DOE encourages the states to

make use of the funds for energy related
projects and to provide restitution for
their eved citizens. All such efforts
are endorsed by the DOE. The
designation of state Treasurers in the
Consent Order was not intended to
preclude such uses for the funds, rather
it is intended to provide the states with
maximum flexibility in determining the
appropriate use of the monies.

The comments submitted by the
transportation associations expressed
objection to the remedial provisions of
the Consent Order saying that since
overcharged customers are not receiving
refunds the Consent Order does not
provide for restifution as required by
Citronelle-Mobile Gathering, Inc. v.
Edwards, 669 F.2d 717 (TECA 1982).

In Citronelie, TECA affirmed a district
court determination in a judicial
enforcement action that the seller's
prices resulted in overcharges to twelve
specifically identifiable customers.
TECA ined to permit payment of
adjudicated overcharges into the U.S.
Treasury without first attempting to
refund monies to the identified injured
parties. Unlike Citronells, this case has
not been adjudicated in district court. In
the Consent Order Imperial does not
admit to any violations of DOE
regulations, Further, DOE has not been
able to identify specific purchasers who
may have been injured or to determine
the amount by which such purchasers
were injured. There are several reasons
for this: purchasers from resellers may
themselves not be injured parties since
they may have passed over the
overcharges to others; and, the andit did
not focus on specific purchasers,
therefore to trace cost violations to
specific product sales to determine the
impact on specific overcharges would be
a difficult if not impossible task.
Because the refunded monies cannot be
attributed to specifically identifiable
injured parlies, payments to Treasurers
of those states in which Imperial
marketed petroleum products is an
appropriate remedy in this case.

These comments also suggested that
the implementation of Subpart V
proceedings was mandatory. The use of
Subpart V proceedings is not mandated
by the regulations. Rather, the choice of
appropriate remedies in a particular
Consent Order is made on a case-by-
case basis within the framework of an
overall negotiated agreement between

~ the ERA and the consenting firm. Here,

the parties agreed—and ERA affirms—
that in light of the violations alleged,
payment to the stales is an appropriate
remedy.

Having considered all comments
received, DOE has determined that the
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proposed Consent Order with Imperial

should be made final without

modification. The Consent Order was

made final and effective by telephonic

notice to Imperial on December 29, 1982.
Issued in Kansas City on the 3rd day of

January, 1983,

David H. Jackson,

Director, Kansas City Office, Economic

Regulatory Administration.

[FR Doc. 83-2419 Flled 1-27-83: 845 am)

BILLING CODE 8450-01-M

Revere Petroleum Corp. and Gordon
K. Walz; Proposed Remedial Order

Pursuant to 10 CFR 205.192(c}, the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives Notice of a Proposed
Remedial Order which was issued to
Revere Petroleum Corporation and
Gordon K. Walz at 13101 N. W.
Freeway, Suite 200, Houston, Texas.
This Proposed Remedial Order alleges
pricing violations in the amount of
$50,874,781.07 plus interest in connection
with the resale of crude oil at prices in
excess of those permitted by 10 CFR
Parts 205, 210 and 121, Subpart L during
the time period April 1979 through
February 1980,

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from James F.
Murphy, Manager, Crude Reseller
Program, Economic Regulatory
Administration, Department of Energy,
P.O. Box 35228, Dallas, Texas 75235, or
by calling (214) 767-7432. Within fifteen
(15) days of publication of this notice,
any aggrieved person may file a Notice
of Objection with the Office of Hearings
and Appeals, Federal Building, Room
3304, 12th & Pennsylvania Ave,, NW.,
Washington, D.C. 20461, in accordance
with 10 CFR § 206.193.

Issued in Dallas, Texas, on the 13th day of
January 1983,

Ben L. Lemos,

Director, Dallas Office, Economic Regulatory
Administration.

|FR Doc. 63-2416 Filod 1-27-83; 8:45 am)

BILUING CODE 6450-01-M

Tommy Oil Co.; Proposed Remedial
Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
hereby gives notice of a Proposed
Remedial Order which was issued to
Tommy Oil Company of Topeka,
Kansas.

This Proposed Remedial Order
charged Tommy Oil, Inc., with pricing
violations in the amount of $146,527.52,

plus accrued interest in sales of motor
gasoline during the time period, of
November 1, 1973 through April 30, 1974.
A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from David H.
Jackson, Director, Kansas City Office,
Economic Regulatory Administration,
324 East 11th Street, Kansas City,
Missouri 64106-2466. Within 15 days of
publication of this notice, any aggrieved
person may file a Notice of Objections
with the Office of Hearings and
Appeals, 12th and Pennsylvania
Avenue, NW,, Washington, D.C. 20461,
in accordance with 10 CFR 205.163.
Issued in Kansas City, Missouri on the 3rd
day of January 1983,
David H. Jackson,
Director, Kansas City Office, Economic
Regulatory Administration.
[FR Doc. 83-2421 Filed 1-2-8%; 8:45 om)
BILLING CODE 5450-01-8

Federal Energy Regulatory
Commission

[Docket No. ER83-251-000]

Alabama Power Co.; Termination

January 24, 1983,

Take notice that on January 14, 1983,
Alabama Power Company (Alabama)
tendered for filing a Notice of
Cancellation of the service to Craig
Field Airport and Industrial Authority
Delivery Point. The load served from
this substation will be served by
Alabama in the future.

Alabama proposes an effective date
of January 15, 1983, and therefore
requests waiver of the Commission's
notice requirements.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before February 9,
1983. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 83-2381 Piled 1-27-83; 84S am)
BILLING CODE 6717-01-M

[Docket No. ER83-261-000]

Central Louislana Electric Company,
inc.; Filing
January 24, 1983.

Take notice that on January 17, 1983,
Central Louisiana Electric Company,
Inc, (CLECO) tendered for filing a copy
of an executed letter agreement that
would extend the existing
interconnection agreement between
CLECO and the City of Morgan City,
Louisiana until June 30, 1883. CLECO
states that the filing will permit the
parties to negotiate a new
interconnection agreement.

CLECO requests an effective date of
January 1, 1983, and therefore requests
waiver of the Commission’s notice
requirements.

Any person desiring to be heard or to
protest said filing should :28 a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214), All such motions or protests
should be filed on or before February 10,
1983. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection,

Kenneth F, Plumb,

Secretary.

{FR Doc. 03-2382 Filed 1-27-8%; 845 am)
BILLING CODE 6717-0%-M

[Docket No, CP76-500-001]

Cities Service Gas Co., Petition To
Amend

January 24, 1983,

Take notice that on January 4, 1983,
Cities Service Gas Company
(Petitioner), P.O. Box 25128, Oklahoma
City, Oklahoma 73125, filed in Docket
No. CP76-500-001 a petition to amend
the order issued September 1, 1978, in
Docket No. CP76-500 pursuant to
Section 7(c) of the Natural Gas Act so as
to delete the condition regarding the
annual volume component to be used in
computing cost of service for the
authorized facilities and to delete the
authorization to construct two
compressor stations, all as more fully
set forth in the petition to amend which
is on file with the Commission and open
to public inspection.
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Petitioner states that unforeseen and
unforeseeable circumstances primarily
affecting the market for gas in
Petitioner's service area have made the
condition unduly onerous, inequitable,
and contrary to the public interest and
make the two compressor stations
unnecessary. Thus, the condition and
the authorization for the two compressor
stations should be deleted.

Petitioner agserts that meeting the
aforementioned condition would cause
&n unnecessary increase in the cost of
gas used by consumers in Petitioner's
service area in excess of $578,000,000
ovér the next five years, Petitioner
states that complying the condition
would force Petitioner to purchase
increased new higher cost gas supplies
in Wyoming and Colorado and reduce
purchases of lower cost gas supplies in
Texas, Oklahoma, and Kansas, to incur
increased take-or-pay obligations, and
to construct the final two compressor
stations authorized in this docket and
additional gathering lines.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
February 15, 1983, file with the Federal
Energy Regulatory Commission.
Washington, D.C. 20426, a motion 1o
intervene or & protest in accordance
with the requirements of the
Commision's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission’s Rules.

Kenneth F. Plumb,

Secretary.

(PR Doc. 63-2303 Filed 1-27-8% 8,45 am]
BILLING CODE 8717-01-M

[Docket No. CP82-187-001)

Consolidated Gas Supply Corp.;
Petition To Amend

January 24, 1983,

Take notice that on December 30,
1882, Consolidated Gas Supply
Corporation (Petitioner), 445 West Main
Street, Clarksburg, West Virginia 26301,
filed in Docket No. CP82-187-001, a

petition to amend the grder issued May
10, 1982, in Docket No, CP82-187-000,
pursuant to Section 7(c) of the Natural
Gas Act s0 as to authorize the
continuation of a sale of natural gas to
New Jersey Natural Gas Company
{N]N), all as more fully set forth in the
petition to amend which is on file with
the Commission and open to public
inspection.

The May 10, 1982, order authorized a
limited-term sale of up to 80,000 dt
equivalent of natural gas per day to NJN
for a period ending October 31, 1982,
The sale was made at the rate specified
in Petitioner’s Rate Schedule E, it is
asserted.

Petitioner states that due to a number
of circumstances NJN was unable to
take the minimum average daily
purchase obligation of 40,000 dt
equivalent specified in the January 11,
1882, limited-term surplus gas sales
agreement. Petitioner proposes herein to
continue the previously authorized sale
of natural gas to NN for a 45-day period
commencing promptly after {ssuance of
the authorization requested but nol to
continue beyond March 31, 1983, A
maximum daily quantity of 40,000 dt
equivalent of gas is proposed with a
total quantity of 1,020,000 dt equivalent
which represents the amounts of gas
which NJN was obligated, but unable, to
take under the previously authorized
sale.

Petitioner proposes ta charge NIN the
rate set forth in its Rate Schedule E
which Petitioner states is currently
$4.3367 per dt equivalent. Petitioner
submits that the point of delivery for
NJN’s gas would continue to be the
existing point of interconnection
between the facilities of Petitioner and
Texas Eastern Transmission
Corporation in Westmoreland County,
Pennsylvania. The source of the gas
proposed to be sold to NIN is
Petitioner's surplus system supply, it is
explained.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
February 185, 1983, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 384.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests

filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to the
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission's Rules.

Kenneth F, Plumb,

Secretary.

|FR Doc. 83-2384 Piled 1-27-83; 845 am|

BILLING CODE 6717-01-M

[Docket No. ER83-253-000]

Consumers Power Co.; Flling

January 24, 1863,

Take notice that on January 17, 1983,
Consumers Power Company
(Consumers) tendered for filing a Notice
of Cancellation of Contract for
Wholesale Electric Service with the City
of Marshall, Michigan, dated December
16, 1982,

Consumers requests an effective date
of December 3, 1982.

Copies of the filing have been served
upon the City of Marshall and the
Michigan Puglic Service Commission,

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before February 8,
1983. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file-a petition to
interevene. Copies of this filing are on
file with the Commission and are
available for public inspection.

Kenneth F, Plumb,
Secretary.

[FR Doc 63-2385 Filed 1-27-8), 845 am]
BILLING CODE §717-01-M

[Docket No. ER83-254-000]

Consumers Power Co.; Filiing

January 24, 1983,
Take notice that on January 17, 1983,
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Consumers Power Company [Docket No. G-14878-000, et al.] determining the appropriate action to be
(Consumers) tendered for filing a Notice taken but will not serve to make the
of Cancellation of FERC Rate Schedule ~ Diamond Shamrock protestants parties to the proceeding.
No. 38, batween Consumers and Union  (Successor to the Shamrock Oll and Persons wishing to become parties to a
City, Michigan (Union). Gas Corporation), et al.; Applications proceeding or to participale as a party in
) for Certificates, Abandonment any hearing therein must file petitions to
Consumers states that the termination  gervice and Petitions To Amend intervene in accordance with the
date of the contract is December 3, 1982.  Certificates ! Commission’s Rules.
Ay person dsing o b sty 24193 e
protest said filing sho ey Take notice that each of the the jurisdiction conferred upon the

intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before February 8,
1983. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding: Any person wishing to
become & party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Applicants listed herein has filed an
application or petition pursuant to
Section 7 of the Natural Gas Act for
authorization to sell natural gas in
interstate commerce or to abandon
service as described herein, all as more
fully described in the respective
applications and amendments which are
on file with the Commission and open to
public inspection.

Any person desiring to be heard or to
make any protest with reference to said
applications sheuld on or before
February 10, 1983, filed with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene or protests in accordance with

Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure a hearing will be
held without further notice before the -
Commissian on all applications in which
no petition to intervene is filed within
the time required herein if the
Commission on its own review of the
matter believes that a grant of the
certificates or the authorization for the
proposed abandanment is required by
the public convenience and necessity.
Where a petition for leave to intervene
is timely filed, or where the Commission
on its own motion believes that a formal
hearing is required, further notice of
such hearing will be duly given.

Kennoth F. Plumb, the requirements of the Commission’s Under the ure herein provided
Secretary. Rules of Practice and Procedure (18 CFR  for, unless otherwise advised, it will be
(PR Doc. #0508 Pl 250k S5 i} 385.211, .214). All protests filed with the  unnecessary for Applicants to appear or
pI RSN Commission will be considered by it in to be represented at the hearing.
—— = Kenneth F. Plumb,
*This notice daes not penvide for consolidation Secreta
for hearing of the } muttorn d herein szt
Dockat No. and date thed Applicant Purchaser and locaton ey ot d g
G-14878-000, D, Jan. 10, 1983 C Sh ch Corp., (Su 1o The Sh k | Northam Natural Gas Co., McKee Plants, Moare County. | (')
08 and Gas Copataton), P. O. Bax 831, Amariio, Tex. Tex.
79173
Ci63-234-001, ©, Jan 10, 1983 ... Mobil Ot Corpr, Ning Greenway Plaza, Sutie 2700, Hous- Adansas Lousiana Gas Co., Red Oak Fiold, Latimar, ot | (%)
ton, Tex 77046, al, Counsies, OMa.
CI74-370.000, Jan. 7. 1963, ... Columbia Gas Dovelop Corp., 1700 W. Loop South, | G bia Ges 7 Corp., St Paud Bayou Field | (") i 15025
PO Box 1350, Houston, Tex. 77001 Terrabonne Parish. La
CB3-116-000 (CI81-801), B Jan 10, | Mobl Producting Texas & New Mexico Inc.. Nine Green- | Warron P Co., Panhande Fieid, Wnooler Courty, | [ e e
1963 wiy Plaza, Sute 2700, Houston, Tax 77048 Tex.
CI83-117-000 (CiB0-116), B, Jan, 10, | . 0 West Lake Natural Gasoline Co., Nena Lucis Figld, Nolan | (V. e e
1583 Caunty. Tex.
CIt3--115-000 (G-14916), B, Jan. 10, | _..do m— Co., Pantandie Field, Whoster County, | (%)
1683 o
C183-118-000 (G-17022), B, Jan. 10, | _..do ML&VWIMWMMM Nodan | (%)
1983, - County, Tex.
C153-120-000 (G-15423), B. Jan. 11, | Uirion OF Co. of Caformia, Union OF Canter, P.O. Bax Wost Lake Natursl Gasolive Company and Arco O3 and | (1)
1963 7600, Los Angeles, Cadl. 90051, Gas Company, Nena Lucia Freid, Nolan County, Texas.
CI83-121-000, F, Jun. 11, 1983 % Transco Exp y (Partial S n Inter- | Transcontinontal Gas Pipe Line Corp, Mustang istand | (%) 1473
ost fo Conoco inc), P.O. Box 1396, Mouston. Tex Arca Block A-85, Offshore Texas.
7251
C183-122-000, B, Jan. 10, 1083 ... Horzon OF & Gas Co. of Toxas, P.O. Box 1020, Daflas, | Panhandio Esstern Poaline Co,, Grittin 1-15, Sec. 15- | (")
Texas 75221, 335-43W, Baca County, Colo.
CI83-123-000, B, Jan, 10, 1663, — P E Company, Bauman #1-11; | (")
Soc. 11-335-42W, Baca County,
C183-124-000, B, Jan. 10, 1983 ... o e o Eastorn Pipeline Co., Holmes “A™ 1-26, Sec. | (")
26-335-42W, Baca County, Colo.
C183-125-000, B, Jan. 10, 1083 O Panhandle Eastern Pipeine Co, Moora "A™ 1-24, Sec. | (%)
24-348-42W, Baca County, Colo.
C183-126-000, B, Jan. 10, 1983 —d0 Panhandie Eastem Pipeiine Company, Cook “A” 1-8, | ().
Sac. 9-338-43W, Baca County, Col.
C183-127-000, B, Jan. 10, 1682 - Panhandie Ei Pipeling Co., Lepel 1-10, Sec. 10~ | (7).
325-44, Baca County, Colo.
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Ci83-128-000 (G-15438), B, Jan. 10, | Union Off company of Caldornda {Operaton). et al., Union | West Lake Neturst Gasoline Co.. and Arco OF & Gas Co., (4}
1983 - Ol Corter, P.O. Box 7600, Los Angeles, Calt, 9005y, PMMWTWFMWM,
o
CIB3-129-000 (G-20129), B, Jan. 10, | —_do Wost Lako Natural Gasolne Co., and Arco O & Gas Co., | ()
1963, South Lake Trammel, Nolan County, Tex
C163-130-000 (G~10688), B, Jan. 10, | ...do West Lake Natural Gasoline Company and Acco Ot andt [ (9 L
1983, Gas Company, Vana Madve Field, Nolan County, Texas.
Ci83-151-000, A, Jan. 10, 1983 ____| Amoco Production. Company P.O. Bax 50879 New Or- Tennassee Gas Pipeline Co, Eugene Istand Block 300, | (9 LBl 15,025
\eans, Lousiang 70150 Ottshore La.
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(PR Doc. 53-2287 Filed 1-27-83: 045 am]
BILLING CODE 6717-01-M
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under Gas Purchase Contract dated Novermber 15, 1082
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24, 1064, amanded by amondment dated June 24, 1082,
porcentage-type contract pursuant 1o Section 154 91(e)
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% Aghts in and 10 that certain acreage,

F—Partal S

[Docket Nos. CP82-356-001 and ST82-322-
001])

Dow Intrastate Gas Co., Petition To
Amend

january 25, 1983.

Take notice that on December 30,
1982, Dow Intrastate Gas Company
(Petitioner), Route 1, Box 35,
Plaguemine, Louisiana 70764, filed in
Docket Nos. CP82-356-001 and ST82~
322-001 a petition to amend the order
issued July 30, 1982, in Docket Nos.
CP82-356-000 and ST82-322-000
pursuant to Sections 284.127 and
284.123(b)(2) of the Commission's
Regulations for authorization to render
transportation service on behalf of
Natural Gas Pipeline Company of
America (Natural), all as more fully set
forth in the petition to amend which is
on file with the Commission and open to
public inspection.

Petitioner states thal it is an intrastate
pipeline company operating within the
State of Louisiana,

Itis submitted that by order issued
August 12; 1981, in Docket No. CP81-
302-000, Natural was authorized to
make an off-system sale of up to
15,000,000 Mcf of natural gas to Dow
Chemical Company (Dow) for a term
ending July 31, 1982, which gas was to
be delivered by Natural to Dow's
chemical manufacturing plant in
Plaquemine, Louisiana, utilizing the
transportation services of Texas Gas
Transmission Corporation and
Petitioner. Petitioner states that by a
companion order issued August 12, 1981,
in Docket No, ST81-268-000, it was
authorized to perform its leg of the
overall transportation service pursuant
to Section 311(a)(2) of the Natural Gas
Policy Act of 1978 (NGPA).

It is submitted that on March 12, 1982,
Natural and Dow amended their gas
sales agreement of March 30, 1881, and

that by order issued July 30, 1982,
Natural was authorized to deliver an
additional 30,000,000 Mcf of natural gas
to Dow for a term expiring February 1,
1083. It is submitted that Petitioner and
Natural amended their gas
transportation agreement of April 23,
1981, and that by companion order
issued July 30, 1982, in the cited dockets,
Petitioner was authorized to transport
the 30,000,000 Mcf of natural gas and to
construct, own and operate an
alternative delivery point in or near sec,
45, T. 13 8, R. 4 E,, Vermilion Parish,
Louisiana.

It is submitted that on November 1,
1982, Natural and Dow again amended
their gas sales agreement of March 30,
1981, s0 as to provide for the sale of an
additional 15,000,000 Mcf of natural gas
over a 363-day period commencing upon
the later of February 1, 1983, or the
receipt of appropriate approvals
authorizing such additional term. It is
submitted that in order to track these
changes, on December 22, 1962,
Petitioner and Natural amended their
gas transportation agreement to provide
for transportation of the additional
volumes of gas to Dow which Petitioner
proposes herein to provide.

For such transportation service,
Petitioner proposes to charge Natural a
rate of 15.0 cents per Mcf.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
February 16, 1983, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will

not serve to make the prolestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the

. Commission's Rules,

Kenneth F. Plumb,

Secretary,

[FR Doc. 832388 Piled 1-27-8%: #:45 am|
BILLING CODE 6717-01-M

[Docket No. TC83-3-000]

Eastern Shore Natural Gas Co.; Tariff
Filing

January 24, 1983,

Take notice that on January 14, 1883,
Eastern Shore Natural Gas Company
(Eastern Shore), P.O. Box 615, Dover,
Delaware 19901, filed in Docket No,
TC83-3-000, Fourth Revised Sheet No.
424 to its FERC Gas Tariff, Original
Volume No. 1, to become effective
February 14, 1983. Eastern Shore states
that this revised tariff sheet reflects a
mathematical computation of revised
Priority 1 entitlements for five of its
sales-for-resale customers, whose
requirements have changed due to the
reapportionment! of firm contrac!
volumes authorized in Docket No. CP82-
96-000 on April 23, 1982. Eastern Shore
explains that this order authorized the
transfer of firm gas service (with no
increase in total firm service) from
certain customers with reduced contract
demand requirements to other
jurisdictional customers with increased
high priority requirements. Eastern
Shore maintains that in the event of
curtailment, the revised index of
entitlements would be utilized to
allocate gas supplies among its
customers, and that Priority 1
requirements must be reflected as
accurately as possible in the index for
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its curtailment plan to properly protect
these requirements. -
Any person desiring to be heard or to
make any protest with reference lo said
tariff sheet filing should on or before
February 7, 1983, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20428, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211).
Al protests filed with the Commission
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission’s Rules,
Kenneth F. Plumb,
Secrelary.
[FR Doc, 63-2906 Plled 1-27-83; 5:45 am|
BILLING CODE 6717-01-M

[Docket No. CP81-302-004]

Nstural Gas Pipeline Co. of America;
Petition To Amend

January 24, 1983.

Take notice that on December 30,
1982, Natural Gas Pipeline Company of
Amerfca (Petitioner), 122 South
Michigan Avenue, Chicago, lllinois
60603, filed in Docket No. CP81-302-004
a petition to amend further the order
issued August 12, 1981, in the Docket No.
CP81-302-000, as amended pursuant lo
Section 7{c) of the Natural Gas Act so as
to authorize the transportation of
natural gas to Dow Chemical Company
(Dow) for an additional 363 days and
the delivery of up to an additional
15,000,000 Mcf of natural gas to Dow for
the term of the extension, all as more
fully set forth in the petition to amend
which is on file with the Commission
and open. to public inspection.

It is submitted that by order issued
August 12, 1981, Petitioner was
authorized to deliver on a best-efforts
basis up to 15,000,000 Mcf of natural gas
to Dow for a term expiring July 31, 1882,
It is submitted that on March 12, 1982,
Petitioner and Dow amended their gas
sales agreement of March 30, 1981, and
that by order issued July 30, 1982,
Petitioner was authorized to deliver an
additional 30,000,000 Mcf of natural gas
to Dow for a term expiring February 1,
1983. 1t is further submitted that on
November 1, 1982, Petitioner and Dow
executed amendment No. 2 lo their gas
sales agreement of March 30, 1981,
extending the term of delivery for an

additional period of 363 days
commencing upon the later of February
1, 1983, or the receipt of appropriate
approvals authorizing such additional
term. Petitioner also proposes to deliver
a total of 15,000,000 Mcf of gas during
the additional term.

Petitioner states that for the period of
the extension, it would continue lo
deliver gas to Dow at the
interconnection of the facilities of Dow
and Dow Intrastate Gas Company (DIG)
at Dow's Plaquemine Plant near
Plaquemine, Iberville Parish, Louisiana,
as previously authorized. It is explained
that as of December 1, 1982, the rate to
Dow would be approximately $3.42 pér
million Btu.

Petitioner asserts thal in orderto
deliver the gas 1o such authorized
delivery point during the term of
extension, it would utilize the same
transportation arrangements to effect
the delivery as previgusly suthorized.
Petitioner further asserts that it would
conlinue to deliver gas to Texas Gas
Transmission Corporation (TGT) at the
outlet of the Texaco Henry Plant,
Vermilion Parish, Louisiana, for
transportation by TGT and redelivery
by DIG at a proposed mutually
agreeable point of interconnection
between the pipeline facilities of
Petitioner and DIG in or near Section 45,
T13S, R4E, Vermilion Parish, Louisiana,
for redelivery to DOW at the
aforementioned authorized delivery
point.

Petitioner states that its gas supply is
more than sufficient to extend the term
of the sale to DOW without impairing or
reducing service to its present customers
and that, among other steps Petitioner is
taking, the subject offsystem sale of gas
provides one effective method to reduce
the current excess deliverability and
take-or-pay obligations on Petitioner's
system.

Any persen desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
February 15, 1983, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 384.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to

intervene in accordance with the
Commission's Rules.

Keaneth F. Plumb,

Secretary.

[FR Doc. $3-2300 Filed 1-27-&X 45 atn|
BILLING CODE 6717-01-M

[Docket No. CP81-303-007]

Natural Gas Pipeline Co. of America;
Petition To Amend

Januury 24, 1963,

Take notice that on December 27,
1882, Natural Gas Pipaline Company of
America (Petitioner), 122 South
Michigan Avenue, Chicago, lifinois
60603, filed in Docket No. CP81-303-007
a petition to amend further the order
issued August 12, 1981, in Docket No.
CP81-303-000, as amended, pursuant to
Section 7(c) of the Natural Gas Act so as
to authorize the extension of the term of
sale of natural gas to Faustina Pipe Line
Company (Faustina) for an-additional
363 days and the sale of up to an
additional 20,000,000 Mcf of natural gas
during the extended lerm, all as more
fully set forth in the petition to smend
which is on file with the Commission
and open to public inspection.

It is stated that by order issued
August 12, 1981, Petitioner was
authorized to sell up to 37,000,000 Mcf of
natural gas to Faustina for & term
expiring on July 31, 1982. It is stated that
on February 19, 1982, Petitioner and
Faustina amended their gas sales
agreement of March 30, 1981, and that
by order issued july 30, 1982, Petitioner
was authorized to sell up to 25,000,000
Mcf of natural gas to Faustina for an
additional term expiring on February 1,
1983, It is stated that on November 8,
1982, Petitioner and Faustina executed
amendment No. 2 to their sales
agreement of March 30, 1981, extending
the term of the sale for an additional
Ferlod of 363 days commencing upon the

ater of February 1, 1983, or the receipt
of appropriate regalatory approvals
authorizing such additional term.
Petitioner also proposes to sell a total of
20,000,000 Mcf of gas during the
additional term.

Petitioner submits that its gas supply
is sufficient to extend the term of the
sale to Faustina without imparing or
reducing service to its present
customers. Furthermore, it is averred
that Faustina would use the gas sold by
Petitioner exclusively to supplement its
system supply and that the end use of
the gas would be for feedstock and
process fuel,

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
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February 15, 1983, file with the Federal docket at 1:00 b:z.' on Fm. 1883, [Docket No. ER83-250-000)
Energy Regulatory Commission, in a room to ignated at
Washington, D.C. 28426, a motion to Federal Energy Regulatory Commission, ~ Pacific Gas and Electric Co., Filing
intervene or a protest in accordance 825 North Capitol Street, NE., January 24, 1983,
with the requiremlenlsfopfrl;:e 3 Washinglon, D.C. 20428. Tuke notice that Pacific Gas and
Commission’s Rules of Practice an All interested parties and Staff will be  Electric Company (PGandE]) on January
Procedure (18 CFR 384.214 or 385.211) permitted to attend. 14, 1963, tendered for filing as an initial
and the Regulations under the Natural Kenneth F. Plumb, rate schedule December 29, 1982 Letter
Gas Act (18 CFR 157.10). All protests S tary. Agreement for mmPhb]e

filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the
Commission’s Rules.

Kenneth F, Plumb,

Secretary.

[FR Doc. §3-2391 Plled 1-27-83; 4% am|

BILLING CODE 6717-01-M

[Docket No. RAS1-50-000]

Navajo Refining Co.; File Reply
Comments

Issued: January 24, 1983,

On January 17, 1883, the Secretary of
Energy (DOE) filed comments on the
proposed order of the presiding officer
previously issued in this proceeding. In
DOE's comments it is asserted that,
upon further study by the DOE Office of
Hearings and Appeals (OHA) of the
administrative record of proceedings
before OHA in this case, significant
inconsistencies in Navajo's have
been discovered which cast t on
the validity of the dollar figures upon
which the order issued in this case are
based. DOE's comments describe these
alleged inconsistencies and state that
clarification is necessary. To this end
DOE urges that the case be either
remanded to OHA or reopened before
the presiding officer to consider these
matters,

To assist the Commission, notice Is
hereby given that on or before February
7, 1983, Navajo shall file a reply to
DOE's comments directed to the matters
described above.

Kenneth F. Plumb,

Secretary.

[FR Doc. 53-239 Piled 1-27-&3: 8:45 am]
BILLING CODE 8717-01-M

[Docket No. RP82-71-000]

Northern Natural Gas Co.; Informal
Settiement Conference

January 25, 1983,

An informal settlement conference
will be convened in the above-captioned

[FR Doc. 832003 Filed 1-27-8Y; 845 am)
BILLING CODE 8717-01-M

[Docket No. QF83-119-000]

Oakdale and South San Joaquin
Irrigation District; Application for
Commission Certification of Qualifying
Status of a Small Power Production
Facility

January 24, 1983,

On December 27, 1982, Oakdale and
South San Joaquin Irrigation District of
Star Route Box 1303, Sonora, California
95370, filed with the Federal Energy
Regulatory Commission (Commission)
an application for certification of a
facility as a qualifying small power
production facility pursuant to § 282.207
of the Commission’s rules.

The facility will be a 18 megawatt,
hydroelectric facility located at the
Tulloch Powerhouse 6 miles East of
Knights Ferry, California. Applicants
state that on other facilities owned by
the applicant located within one mile of
the site. No electric utility, electric
utility holding company or any
combination thereof has any ownership
interest in the facility.

Any person desiring to be heard or |
objecting to the granting of qualifying
status should file a petition to intervene
or protest with the Federal Energy
Regulatory Commission, 825 North
Capital Streel, NE., Washington, D.C.
20428, in accordance with rules 211 and
214 of the Commission's Rules of
Practice and Procedure. All such
petitions or protests must be filed within
30 days after the date of publication of
this notice and must be served on the
applicant. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 63-2394 Piled 1-27-83; 8:45 am)
BILLING CODE 6717-01-M

transmission service by PGandE for the
Western Area Power Administration
(Western),

PGandE states that the agreement
provides that PGandE will transmit non-
firm energy obtained by Western, from
entities in the Pacific Southwest, from
Midway Substation to Tracy, subject to
the availability of transmission capacity
in the PCandE system. The transmission
rate of 1.34 mills/kWh is a system
average rate, which will be adjusted for
transmission losses.

Western will pay a daily spinning
reserve charge associated with such
non-firm energy at a rate of 2.74 mills/
kWh.

PGandE requests an effective date of
January 14, 1983, and therefore requests
waiver of the Commission's notice
requirements,

Copies of the ﬁlln? were served upon
Western and the California Public
Utilities Commission.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 204286, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214), All such motions or protests
should be filed on or before February 8,
1983. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[FR Doc. 83-2305 Filed 1-27-53% 845 um]
BILLING CODE §717-01-M

[Docket No. ER83-260-000]

Pacific Power & Light Co,; Flling
January 25, 1983,

The filing Company submits the
following:

Take notice that Pacific Power & Light
Company (Pacific) on January 17, 1983,
tendered for filing, Pacific's Revised
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Appendix 1 for the state of Montana,
The Revised Appendix 1 calculates an
average system cost for the state of
Montana applicable to the exchange of
power between Bonneville Power
Administration {Bonneville) and Pacific.

Pacific requests an effective date of
September 1, 1982, and therefore
requests waiver of the Commission's
notice requirements,

. Copies of this filing were served upon
Bonneville. the Public Service
Commission of the State of Montana
and Bonneville's Direct Service
Industrial Customers.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426. in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before February 10,
1983. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secretary.

[P Dot 83-2200 Filed 1-27-83; K48 sm]
BILLING CODE 6717-01-M

[Docket No, ER83-246~000)

Public Service Co. of Colorado; Filing

January 24, 1983,

The filing Company submits the
following:

Take notice that on January 12, 1983,
the Public Service Company of Colorado
(PSC) tendered for filing a notice of
Cancellation of its FERC Rate Schedule
No, 6 relative to electric power and
energy purchases between PSC and the
Town of Lyons, Colorado.

PSC requests an effective date of May
1, 1883,

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,

385.214). All such motions or protests
should be filed on or before February 8,
1083, Protests will be considered by the
Commission in det the
appropriate action to be taken, but will
not serve to make protestants parties to

the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public Inspection.

Kenneth F. Plumb,

Secretory.

{FR Doc. 53-2387 Filed 1-27-&3; 845 am)

BILLING CODE 6717-01-M

[Docket No. ER83-252-000])

Southern California Edison Co.; Flling

January 24, 1983,

The filing Company submits the
following:

Take notice that on January 14, 1983,
Southern California Edison Company
(Edison) tendered for filing an
agreement entitled “Edison-Banning
Interruptible Transmission Agreement”,
which has been executed by Edison and
the City of Banning, California
(Banning).

Under the terms and conditions of the
Agreement, Edison will make available
to Banning interruptible transmission
service from several points of receipt to
the Point of Delivery at Banning,
California,

Edison states that the Agreement is
proposed to become effective when
executed by the Parties and when
accepted for filing by the Commission.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and the city of
Banning, California.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214), All such motions or protests
should be filed on or before February 8,
1983. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person desiring to

be heard or to protest said filing should
file a motion to intervene. Copies of this
filing are on file with the Commission
and are available for public inspection,
Kennoth F. Plumb,

Secretary.

[FR Doc. 83-2368 Filed 1-27-83; 8:45 am)

BILLING COOE 6717-01-M

[Docket No. ER83-258~000]

Southern California Edison Co.; Filing

January 24, 1983,

The filing Company submits the
following:

Take notice that on January 17, 1983,
Southern California Edison Company
(SCE) tendered for filing an agreement
entitled “"Edison-AEPCO Interruptible
Transmission Agreement (MATRIX)",
which has been executed by SCE and
Arizona Electric Power Cooperative, Inc,
(AEPCO).

Under the terms and conditions of the
Agreement, SCE will make available to
AEPCO interruptible transmission
service between several Points of
Receipt and Points of Delivery as
specified in the Agreement.

The Agreement is proposed to become
effective when executed by the Parties
*and when accepted for filing by the
Commission without changes
unacceptable to the Parties.

Copies of the filing were served upon
the Public Utilities Commission of the
State of California and Arizona Electric
Power Cooperative, Inc.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure {18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before February 9,
1883. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve o make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Coples of this filing are on file
with the Commission and are available
for public inspection.

Kenneth F. Plumb,

Secrelary.

[FR Doc. 832309 Filed 1-27-&% 848 am]|
BILLING CODE 6717-01-M
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[Docket No. ER83-258-000]

Southern California Edison Co.; Flling

January 24, 1983,

The filing Company submits the
following:

Take notice that on January 17, 1983,
Southern California Edison Company
(Edison) tendered for filing an
agreement entitled “Edison-Colton
Interruptible Transmission Agreement”,
which has been executed by Edison and
The City of Colton, California (Colton).

Under the terms and conditions of the
Agreement, Edison will make available
to Colton interruptible transmission
service between several points of
receipt to the Points of Delivery at
Colton, California.

The Agreement is proposed to become

State of California and the City of 3
Colton, California.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or prolest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20428, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before February 8,
1983, Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available

[Docket Nos. RP81-143-007, et al.)

Tennessee Natural Gas Lines Inc,, et
al; Filing of Pipeline Refund Reports
and Refund Plans

January 25, 1983,

Take notice that the pipelines listed in
the Appendix hereto have submitted to
the Commission for filing proposed
refund reports or refund plans. The date
of filing, docket number, and type of
filing are also shown on the Appendix.

Any person wishing to do so may
submit comments in writing concerning
the subject refund reports and plans. All
such comments should be filed with the
Federal Energy Reguletory Commission,
825 North Capitol Street, NE.,
Washington, D.C. 20426 on or before
February 8, 1983. Copies of the

: for public inspection. respective filings are on file with the
253‘:3;2::«:2 o:::ilmflm;’iggt%;‘:ﬁh“ Kenneth F. Plumb, Commission and are available for public
Commission. v Secretary. I'?specltl:n. s

Copies of the filing were served upon (R Doc B3-2600 Filed 1-27-83: 845 am] 5 »
the Public Utilities Commission of the BILLING CODE 6717-01-M Secretary.

APPENDIX
Filng date Company Dockst No Typo fing

Now. 8, 1962 T Natural Gas Linos, Inc. APY1-143-007 .| LFUT
Dec. 27 1682 .| Nabama-Ternessoe Netuwal Gas G Ll ST - o J—— T
dan. 7. 1983 .. East Tennasase Netral Gas Compbey st | Rsport

Do | Maonsi Fust Gas Supply Corp | RP80-135-025.... ... | Report
Jan. 10, 1963 ... | Conmbliciatod Gas Supply Corp ‘ CPT2-187-081 .| Roport.
Jan. 14, 1953 N Central Pipeiine Comp RAPT2-142-026...co s ] Plan,

[FR Doc. 83-2401 Flled 1-27-8X &45 am)

BILLING CODE 6717-01-M

Office of Hearings and Appeals :Je%artmentlof Bnergg.fSubtnluiitmri notice is deemed to be the date of
nadvertently omitted from earlier lists  publication of this Notice or the date of

Cases Filed; Week of December 10 have also been included. receipt by an aggrieved person of actual

Through December 17, 1982

During the Week of December 10
through December 17, 1882, the appeals
and applications for exception or other
relief listed in the Appendix to this
Notice were filed with the Office of

Under DOE procedural regulations, 10
CFR Part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as prescribed in the
procedural regulations. For purposes of

notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, D.C. 20461.

Dated: January 20, 1983,

George B. Breznay,

Hearings and Appeals of the the regulations, the date of service of Director, Office of Hearings and Appeals.
usvormsesnemavncsOmchsHmmnmmw
[Week of Dec. 10 theough Dec. 17, 10821
Date Name and location of applcant Case No. Typo of submisson
Doc. 10, 1682 | Texnco, Inc, Washinglon, D.C. 4 HRZ0113 Intoriocutory Order. i granted The Office of Special Counsel would be
10 reloase 10 Toxaco, Inc., documents identified In the November
12, 1982, discovery response submitted by the Ofice of Spocisl Counsel
Dec. 13, 1962 .| Lyon County Co-operatve O Company/Johnson Leas | HEX-0068 Supp tal Order. I granted:. One of two D
ing Corporation/Mr. Amckd Johnson, Marshall, Menne- Corporation or Me. Armold Johnaon, would receive & portion of the
ota. Lyon County Co-operatve O8 Company Consent Order fundl.
Do.... . Office of Endorcomant/Lyon County Co-operative Off Co., | HEX.0085 Supplomantal Order, if granted: Retund checks would be saued 10 thirteen
Marshall, Minnesola. ped Customens to he S or 16, 1962, Decision and
Order (Case No, HEF-0002) ssued © Lyon Counly Cooperatve O
Doc. 14, 1582 .| Swra Of and Gas Company, Denver, Colorad HEE-00%5 Price £ y LK d: Sierra Ol and Gas Company would bo parmitied %0
\ sell the crude ol produced from the Fridkin-Kauiman #1 lease located in
Harrig County, Texas, st stripper well pices.
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Li1sT OF CASES RECEIVED BY THE OFFICE OF HEARINGS-AND APPEALS—Continued
[Weak of Doc. 10 theough Dec. 17, 1962)

Date Name snd location of applicant Case No. Type of wtvmission
Dec. 15, 1982 .. ... Economic Reguistory Admiriistration, Crown Central Pe- | HRJ-0028 P Order. ¥ o ¢ The E Reogulatory Administration, Crown
troleum Corporation, e Swuate of Maryland and Centvral Petrtloum Comoration, the State of Maryland, and Romaceo, Inc.,

Petroleum Comporation's Proposed Romedial Order (Case No HR-0072)
DO} Offico of Enforcoment/PVM Off Associates, Inc., New | HFX-0067 Supph Order. It g d The Ofice of Hearngs and Appoals would
- York, New York, ¥nploment second stage refund proceedngs concerming the Consent Order
mmwmmmmmnmmmw.
00— Offce of ‘Specil Counsel (Texaca, nc), Westinglon, HAZ-0114. Irort *,w.n;"‘m:a.Jn‘yuwum
miod discovery motion. The Otfice of Spacial Counsel would be pasmitied 10
doposo Stephon H, Bard.
00| Office of Specisl Counsel (Texaco, Inc), Washington, | HRZ-0115 Interiocutory Order. It granted: Toxaco, Inc.. would be toquired 1o humish
DC, Jmmouwawm.mm
Dec. 16, 1982......| Offica of Spacial Counsel/Apco O Corporation, Okdaho- | HEF-0008 of Spoctal Refund Procedues. If granted: The Offico of
ma City, Okishoma. Hoatings and Appeals would imploment Specisl Refund Procadures pursusnt
1o 10 CFR, Part 205, Subpart V, In connection with the August 12, 1062,
Comsent Order enterad into by Apca O Corporation and the DOE,
REFUND APPLICATIONS RECEIVED through December 24, 1983, the appeals  service of notice, as prescribed in the
{Week of Dec. 10 1o 17, 1962) and applications for exception or-other procedural regulations. For purposes of
Name of rofund relief listed in the Appendix to this the regulations, the date of service of
Pete B ™ | et Notice were filed with the Office of notice is deemed to be the date of
Hearings and Appeals of the publication of this Notice or the date of
Dec. 16, 1902.__...| Arcone OF Company/Paci- | RF20-2.  Department of Energy. Submissions receipt by an aggrieved person of actual
10 Holwends £0. inadvertently omitted fsom earlier lists notice, whichever occurs first. All such
have also been included. hall be filed with the Offi
{FR Doc. 83-2318 Filed 1-22-8% &45 am) comments sha e e ce
BILLING CODE 6450-01-M c: Under DOE procedural regulations, 10 of Hearings and Appeals, Department of
CFR Part 205, any person who will be Energy, Washington D.C. 20461,
aggrieved by the DOE action sought in
Cases Filed; Week of December 17 Dated: January 20, 1983,
Through December 24, 1982 these cases may file written comments
the Week on the application within ten days of George B. Breznay,
During the Week of December 17 Director, Office of Hearings and Appeals.

LisT OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS
[(Weok of Dec. 17 through Dec. 24, 1882)

Oate Name and locaton of applicant Case No, Type of submission

Dec. 20, 1882 i Helium Corporation, Washington, D.C. HFA-D104 Apposd of an Information Reguest Docksl. If grantod: The November 18, 1682,

d, and N Heum Conpor would Ve access o Form
FEA-PI02-M-1, "My Industry & y Report for Product Prices™,
el C. K Smith & Compary, inc, Washington, D.C HFX-0088 Sapph al Ocdor. M ¢ Pursuant 10 the July 18, 1982, Decalon and

would be deposted 10 the U.S. Treasury

W.m“nucxm‘w.mm
Deoc. 21, 1082, Laketon Asphalt Refining, Inc.,, Washington, D.C HED-0096 Motion for  Dwscovery, If be

Dec. 23, 1082... ... OGC/Kimco Petroleum, Inc., Wi gton, D.C HRAW-0019 Prop Romedial Order Finalization, I granted: The Office of General

DO it Office of Enforcement/Armstrong & Associates HFX-0068 Suppl tal Order. it granted: The second stage of the Armstrong Refund
- Pr g would be d and all g funds in the
wmmmumnms‘drmmmu

00 i | OSC/Conoco, Inc., gton, D.C. HEF-0010 tation of Specisl Refund Procedures. It gramted: The Office of
Hearings and App would imp Special Astund P ch
%0 10 CFR Part 206, S V. with the November 2, 1982,
Consent Order issued 1o Conoco, Inc.
Dec. 21,1082 ... Koch Industries, Inc AAL-1 Rogy for Modicaton/Rescission in the Vickers Refund "
grantedt The Novembar 26, 1862, Decision and Order (Case No, RF1-132)
Issued to Koch Industries, Inc, would be modifled the fem's
spplicaton for refund submitied in the Vickers Potroloum Company’s rofund
proceeding.
Dec. 22, 1982 ... OSC/Unlon Texas Petroleum Corporation, Washington, | HEF-0009 Ienph lation of Special Relund Procedures. If granted: The Otfice of
DC Hoarings A bs would Imp Special Retund Proced ant

[PR Doc. 83-2217 Filed 1-27-83; 845 am)
BILLING CODE 6450-01-M
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Issuance of Proposed Decision and Implementation of Special Refund The Office of Hearings and Appebls
j.“’"; w;.:":;"‘m 3 through Procedures has previoulsy issued proposed l

anuary 7, decisions and orders which tentatively

AGeNCY: Office of Hearings and .
During the week of January 3 through  Appeals, DOE. o ::::Zi;‘t:‘i: ;‘:&’:;gz :;mnts e

January 7, 1983, the proposed decision CTION: tation of ! u |
and order summarized below was :peci al gﬁ?pﬁ?gﬁr:::n d 0.0 interested parties concerning the proper

issued by the Office of Hearings and
Appeals of the Department of Energy
with regard to application for exception.

Under the procedural regulations that
apply to exception proceedings (10 CFR
Part 205, Subpart D), any person who
will be aggrieved by the issuance of a
proposed decision and order in final
form may file a written notice of
objection within ten days of service. For
purposes of the procedural regulations,
the date of service of notice is deemed
to be the date of publication of this
Notice or the date an aggrieved person
receives actual notice, whichever occurs
first.

The procedural regulations provide
that an aggrieved party who fails to file
a Notice of Objection within the time
period specified in the regulations will
be deemed to consent to the issuance of
the proposed decision and order in final
form. An aggrieved party who wishes to
contest a determination made in a
proposed decision and order must also
file a detailed statement of objections
within 30 days of the date of service of
the proposed decision and order. In the
statement of objections, the aggrieved
party must specify each issue of fact or
law that it intends to contest in any
further proceeding involving th
exceplion matter. :

Copies of the full text of this proposed
decision and order are available in the
Public Docket Room of the Office of
Hearings and Appeals, Room 1111, New
Post Office Building, 12th and
Pennsylvania Avenue, NW.,
Washington, D.C. 20461, Monday
through Friday, between the hours of
1:00 p.m. and 5:00 p.m., except federal
holidays.

Dated January 20, 1683,
George B. Breznay,
Director, Office of Hearings an Appeals.

Duke Heating O1l, Inc., Shamokin, Pa; HEE~
o

Duke Heating O, Inc,, filed an Application
for Exception from the provisions of the EIA
filing requirements. The exception request, if
granted, would permit Duke to be relieved of
its obligation to file Form EIA-8A, “No. 2
Distillate Price Monitoring Report.” On
January 7, 1983, the Department of Energy
issued a Proposed Decision and Order which
determined that the exception request be
denied.

{FR Doc. 83-2310 Filad 1-27-83; 845 am)
BILLING CODE £450-01-M

solicitation of comments.

sumMARY: The Office of Hearings and
Appeals of the Department of Energy
announces the procedures to be
followed in refunding to members of the
public $6,291,000 in consent order funds.
The finds are maintained in escrow
accounts that were established in
settlement of enforcement proceedings
brought by the Office of Enforcement
[now the Office of Special Counsel] in
the Matters of Sid Richardson Carbon
and Gasoline Company and Richardson
Products Company ($1,000,000); Texas
Oil and Gas Corporation (($4.200,000);
Ozona Gas Processing Plant Ozona I)
($6814,000); and Ozona Gas Processing
Corporation (Ozona 1I) ($177,000).
DATES AND ADDRESS: Applications for
Refund must be postmarked within 80
days of publication of this notice in the
Federal Register and should be
addressed to Richardson Consent Order
Refund Proceedings, 12th Street and
Pennsylvania Avenue, NW,,
Washington. D.C. 20461. All applications
and comments should display
conspicuously a reference to the
appropriate case name and number,
FOR FURTHER INFORMATION CONTACT:
Thoma O. Mann, Deputy Director, Office
of Hearings and Appeals, Department of
Energy, 12th Street and Pennsylvania
Avenue, NW., Washington, D.C. 20461,
(202) 633-8377.

SUPPLEMENTARY INFORMATION: In
accordance with § 205.282(b) of the
procedural regulations of the
Department of Energy, 10 CFR
205.282(b), notice is hereby given of the
issuance of the final decision and order
set out below, The final decision and
order relates to consent orders entered
into by the Office of Enforcement of the
DOE's Economic Regulatory
Administration and Sid Richardson
Carbon and Gasoline Company and
Richardson Products Company (the
Richardson companies), see 44 44 FR
66656 (1979), Texas Oil and Cas
Corporation (TOGCQ), see FR 23720
(1979), and Ozona Gas Processing Plant,
see 44 FR 75450. (1979) and 44 Fed. Reg.
70538 (1979). All of these firms are gas
plant operators that produced natural
gas liquids (NGLs). Pursuant to the
consent orders, these firms have agreed
to make refunds totaling $6,291,00 to
settle alleged violations of the DOE
price regulations which occurred for
periods between 1973 and 1979,

disposition of the consent order funds.
The proposed decision and order
discussing the distribution of funds
obtained through the consent order with
the Richardson companies was issued
on June 29, 1982, 47 FR 20702 (1982). The
proposed decision and order discussing
the distribution of funds obtained
through the consent order with TOGCO
was issued on May 22, 1981, 46 FR 28929
(1981). Proposed decisions that included
our tentative determinations concerning
the distribution of the funds obtained
through the two Ozona consent orders
were issued on May 1, 1981, 46 FR 25535
(1981), and on August 18, 1881, 46 FR
42743 (1981).

The final decision and order reflects
our analysis of comments received from
interested parties. As we indicate in the
final decision, applications for refund
from the consent order funds may now
be filed. Applications will be accepted
provided they are postmarked no later
than ninety days from the day of
publication of this notice. See 10 CFR
205.283. We will approve applications
from all claimants who can affirmatively
demonstrate that they have been
directly injured by the violations alleged
in the consent orders. A detailed
discussion of what information a party
must provide in order to assert a
successful claim is set forth in the final
decision and order appended to this
notice.

The final decision reaches no
determination with regard to the
disposition of any funds in the second
stage of the proceeding, however,
because the most appropriate
disposition of the remaining funds may
be determined, to a great extent, by the
amount of money that remains after the
first stage of the proceeding. Instead, the
final decision solicits further comments
on the appropriate distribution of these
funds. Commenting parties are
requested to submit two copies of their
comments, Comments should be filed
within 30 days of publication of this
notice, and should be addressed to the
address set forth at the beginning of that
notice.

All comments received in this
proceeding will be available for public
inspection in the Public Docket Room of
the Office of Hearing and Appeals,
between the hours of 1:00 to 5:00 p.m.,
Monday through Friday, except Federal
holidays.
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ashingt . purcha ould also be permitted to fil Some of the parties who submitted
pesE o e e A lic:ar:n:' for Raf\.uoid during the first tt.lsn comments the issuance of the

24, 1983,

George B, Brexnay,
Diréctor, Office of Hearings and Appeals.

Department of Energy
January 24, 1983,

Decision and Order of the Department, of
Energy
Special Refund Procedures

Name of petitioner: Office of Enforcement,
Economic Regulatory Administration: In the
Matters of Sid Richardson, Carbon and
Gasoline Company, and Richardson Products
Company; Texas Oil and Gas Corporation:
Ozona Gas Processing Plant (Ozona 1); and
Ozona Gas Processing Plant (Ozona 11).

Dates of filing: December 15, 1980; January
7. 1881; April 27, 1981; June 1, 1981,

Case No. BEF-0022, BEF-0027, BEF-0048,
BEF-0056

Under the procedural regulations of the
Department of Energy, the Economic
Regulatory Administration's Office of
Enforcement (OE) (now the Office of Special
Counsel) may request the Office of Hearings
and Appeals (OHA) to formulate and
implement speclal procedures to make
refunds to injured persons in order to remedy
the effects of alleged violations of the DOE
regulations. See 10 C.F.R. Part 205, Subpart V.
In accordance with these regulatory
provisions, the OE filed Petitions for the
Implementation of Special Refund Procedures
in connection with a consent order entered
into with Sid Richardson Carbon and
Gasoline Company and Richardson Products
Company {Richardson). The OE also filed
similar petitions in connection with a consent
order entered into with Texas Oil and Gas
Corporation (TOGCO) and two consent
orders entered inlo with Ozona Gas
Processing Plant [Ozona). Under the terms of
these consent orders, the four firms agreed to
make refunds for their alleged violations of
the DOE price regulations in sales of natural
gas liquids and products (NGLs) in the
following amounts: $1,100,000 (Richardson)
(1) $4.200,000 (TOGCO)] (2); $814,000 (Ozona
1) (3); and $177,000 (Ozona 1) (#). The funds
have been paid to the DOE and sre now
being held in an escrow account under the
jurisdiction of the agency pending receipt of
instructions from the Office of Hearings and
Appeals regarding their distribution.

1. Background

Proposed decisions and orders which
tentatively established special refund
procedures to be used in adjudicating claims
to the settiement funds involved in this
proceeding have been previously issued, and
comments have been received from
interested parties concerning the proper
disposition of the consent order funds.(5). In
each of the proposed decisions we tentatively
established a two-stage special refund
procedure for the consent order funds. During
the first stage, those persons who purchased
NGLs from the firms involved during the
relevent period and who believe they are
eligible for a portion of the consent order
funds could file Applications for Refund
pursuant to 10 CFR § 205.283. Downstream

of the refund process. Each application would
be analyzed, and determinations on the
merits of each would be rendered. All
meritorious claims would be paid. Finally, we
suggested as the second stage of the refund
process that first purchasers submit
proposals which set forth appropriate
mechanisms for returning moneys to
downstream purchasers who likely paid
increased prices as a result of the alleged
overcharges. We alternatively proposed that
if such ﬁan: proved infeasible, any portion of
the settlement fund which might otherwise go
undistributed because of prohibitive
aedministrative costs be deposited in the
Treasury of the United States. See 10 CFR

§ 205.287(c).

The decisions and orders were
published in the Federal Register, (6) and
copies were sent to all interested parties. The
comment periods specified in the Federal
Register have passed. Since these four cases
have in common many legal and factual
issues, (7) we have consolidated them for a
final determination concerning the first stage
of the refund procedures.

The purpose of this decision is to establish
the mechanism by which firms that
purchased NGLs in sales covered by the four
consent ordérs may apply for refunds. We
shall first discuss the comments that we
received concerning the first-stage refund
procedures which we tentatively adopted in
the proposed decisions and orders in these
cases. Then we shall discuss in detail the
refund procedures that we have decided to
adopt. We shall not, however, discuss the
second-stage refund process in this decision.
As discussed later, the consent order funds
may be thoroughly depleted by the first-stage
refunds. In that event no second stage would
be necessary, Further, our determination
concerning the disposition of any residual
funds will depend on the amount of money
available after the first-stage claims
procedure is completed. Office of
Enforcement, 8 DOE § 82,597 at 85,307 (1981)
{hereinafter cited as Vickers). It is therefore
unnecessary for us to address the {ssues
raised by the commenters concerning the
proposed disposition of any residual funds at
this time, (6)

11, Jurisdiction and Authority to Fashion
Refund Procedures

We tentatively determined that the
jurisdictional requirements of Subpart V bad
been satisfied with regard to the Ozona 1
case in the proposed decision and order
issued on May 1, 1981, See 48 Fed. Reg. 25535
(1961). We likewise tentatively concluded
that we should assume jurisdiction over the
distribution of the funds involved in the
TOGCO, Ozona I, and Richardson cases in
proposed decisions issued on May 22, 1881,
August 18, 1881, and June 29, 1582,
respectively, See 46 Fed. Reg. 28020 (1981); 46
Fed. Reg. 42743 (1981); 47 Fed. Reg. 20704 -
(1982). These conclusions were based upon
findings that the DOE is unable to readily
identify persons entitled to refunds or to
readily ascertain the amounts that such
persons are entitled to receive. See 10 CF.R.
§ 205.280,

proposed decisions and orders for the
TOGCO and Ozona cases contend that the
OHA should not assume jurisdiction over
these matters. In particular, Culf Oil
Corporation (Gulf) and the Transportation
Group contend that the OHA does not have
the autharity to provide refunds to
downstream purchasers of the products
involved. (§) Other commenters assert that
the distribution of these funds should be
made by state governments, rather than
OHA, because the states have the inherent
power to take possession of unclaimed
property belonging to their citizens. (10)

Both of these positions have been fully
addressed and ultimately rejected in previous
Subpart V decisions involving similar
circumstances. Following a careful analysis
of the case law and statotory provisions, in
Office of Enforcement, 9 DOE { 82,508 at
85,047—49 (1861) (hereinafter cited as Coline),
we concluded that “nothing in the govermning
statutes nor in judicial interpretation of those
statules prohibits the DOE from ordering
restitution fo indirect purchasers.” /d. at
85,049. In Coline we also found that, as a
result of the decontrol of selling prices for
refined petroleum products, the parties to
whom refunds should be made are not
readily identifiable and the amounts of the
refunds are not readily identifiable and the
amounts of the refunds are not readily
ascertainable. /d. at 85,047, Neither Gulf nor
the Transportation Group has submitted any
new arguments in support of their position.
Woe therefore adhere 1o our previous
conclusion for the reasons stated in Coline.

Similarly, we have fully considered and
rejected the argument that the funds must as
a matter of law be remitted to state
governments on behalf of the purchasers who
resided in their respective States. See
Vickers Energy Corp./State of Kansas 9 DOE
{ 82,558 (1962) (hereinafler cited as Kansas),
The Kansas case involved claims filed by the
States of Kansas and Wisconsin in their
capacities as “the unclaimed property
administrator” under their respective state
laws. In denying their claims, we found that
no properly in the refund case had gone
unclaimed. We also beld that no property
right was possessed by persons who had not
filed refund applications to which unclaimed
property laws could apply. Finally, we held
that distribution of funds to the States for
disposition pursuant to t