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Presidential Documents

Title 3—

The President

[FR Doc. 82-32523
Filed 11-23-82; 11:13 am]

" Executive Order 12395 of November 20, 1982

International Private Enterprise Task Force

By the authority vested in me as President by the Constitution and the statutes
of the United States of America, and in order to establish, in accordance with
the provisions of the Federal Advisory Committee Act, as amended (5 U.S.C.
App. 1), an advisory committee on the role of private enterprise in inter-
national economic development, it is hereby ordered as follows:

Section 1. Establishment. (a) There is established the International Private
Enterprise Task Force. The Task Force shall be composed of no more than
twenty-one members who shall be appointed by the President from among
leaders in the private sector. Members will be chosen primarily from the chief
operating or chief executive officers of private enterprises, including agri-
businesses.

(b) The President shall designate a Chairman and Vice Chairman from among
the members of the Task Force.

Sec. 2. Functions. (a) The Task Force shall advise the President, the Director of
the United States International Development Cooperation Agency, and the
Administrator of the Agency for International Development with respect to the
role private enterprise can play in the implementation of programs and
activities under the Foreign Assistance Act of 1961, as amended.

(b) The Task Force shall advise on the involvement of specific private
enterprises in such programs and activities.

Sec. 3. Administration. (a) The heads of Executive agencies shall, to the extent
permitted by law, provide the Task Force with such information as may be
necessary for the effective performance of its functions.

(b) Members of the Task Force shall serve without any compensation for their
work on the Task Force. However, they may be allowed transportation and
travel expenses, including per diem in lieu of subsistence, as authorized by
law (5 U.S.C. 5701-5707).

(¢) The Agency for International Development shall provide the Task Force
with such administrative services, funds, facilities, staff and other support
services as may be necessary. . ‘

Sec. 4. General Provisions. (a) Notwithstanding the provisions of any other
Executive Order, the responsibilities of the President under the Federal Advi-
sory Committee Act, as amended, except that of reporting annually to the
Congress, which are applicable to the Task Force established by this Order,
gshall be performed by the Administrator of the Agency for International
Development in accordance with guidelines and procedures established by the
Administrator of General Services.

(b) In accord with the Federal Advisory Committee Act, as amended, the Task
Force shall terminate on December 31, 1982, unless sooner extended.

R RS

THE WHITE HOUSE,
November 20, 1982.
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DEPARTMENT OF AGRICULTURE
Agriculturai Marketing Service
7 CFR Parts 905, 906, 912, 987, and 989

Expenses and Rates of Assessment
for Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation authorizes
expenses of the Citrus Administrative
Committee functioning under Marketing
Order 905, the Texas Valley Citrus
Committee functioning under Marketing
Order 906, the Indian River Grapefruit
Committee functioning under Marketing
Order 912, the California Date
Administrative Committee functioning
under Marketing Order 987, and the
Raisin Administrative Committee
functioning under Marketing Order 989.
Funds to administer these programs are
derived from assessments on Florida
citrus, Texas citrus, Florida grapefruit,
and California date and raisin handlers
regulated under the orders. This action
is necessary to enable the Committees
to meet current fiscal obligations..

EFFECTIVE DATES: August 1, 1982-July
31, 1983, for Marketing Orders 905, 906,
912 and 989; §§ 905.221; 906.222; 912.222;
and 989.333. October 1, 1982-September
30, 1983, for Marketing Order 987;

§ 987.327.

FOR FURTHER INFORMATION CONTACT:
J. S. Miller, Chief, Specialty Crops
Branch, Fruit and Vegetable Division,
AMS, USDA, Washington, D.C. 20250
(202) 447-5697.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
guidelines implementing Executive
Order 12291 and Secretary's
Memorandum No. 1512-1 and has been

classified a “non-major” rule under
criteria contained therein.

William T, Manley, Deputy
Administrator, Agricultural Marketing
Service, has determined that this action
will not have a significant economic
impact on a substantial number of small
entities because it would not
measurably affect costs for the directly
regulated handlers,

These marketing orders are effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674). These actions are based
upon the recommendations and
information submitted by the
Committees established under the
respective marketing orders, and upon
other information. It is found that the
expenses and rates of assessment, as
hereinafter provided, will tend to
effectuate the declared policy of the act,

It is further found that it is
impracticable and contrary to the public
interest to give preliminary notice and
engage in public rulemaking and good
cause exists for not postponing the
effective date until 30 days after
publication in the Federal Register (5
U.S.C. 553). Each order requires that the
rate of assessment for a particular fiscal
period shall apply to all assessable
Florida citrus, Texas citrus, Florida
Indian River grapefruit; and California
dates and raisins, handled from the
beginning of such period. To enable the
Committees to meet current fiscal
obligations, approval of the expenses is
necessary without delay. It is necessary
to effectuate the declared policy of the
act to make these provisions effective as
specified, and handlers have been
apprised of such provisions, and the
effective time.

List of Subjects
7 CFR Part 905

Marketing agreements and orders,
Florida citrus, Florida. ;

7 CFR Part 906

Marketing agreements and orders,
Oranges and grapefruit, Texas.

7 CFR Part 912

Marketing agreements and orders,
Indian River grapefruit, Florida.

7 CFR Part 987

Marketing agreements and orders,
Dates, California.

7 CFR Part 959

Marketing agreements and orders,
Raisins, California.

Therefore, §§ 905.220 (M.O. 905);
906.221 (M.O. 908); 912.221 (M.O. 912);
987.326 (M.0O. 987); and 989.332 (M.O.
989) are removed and new §§ 905.221
(M.O. 905); 906.222 (M.O. 906); 912.222
(M.O. 912); 987.327 (M.O. 987); and
989.333 (M.O. 989) are added, to read as
follows: (The following sections
prescribe annual expenses and
assessment rates and will not be
published in the Code of Federal
Regulations).

§905.221 Expenses and assessment rate.

(a) Expenses that are reasonable and
likely to be incurred by the Citrus
Administrative Committee during the
fiscal period August 1, 1982, through July
31, 1983, will amount to $241,800.

(b) The rate of assessment for said
period, payable by each handler in
accordance with § 905.41, is fixed at
$0.00375 per carton (% bushel) of fruit.

§906.222 Expenses and assessment rate.

Expenses of $1,111,320 by the Texas
Valley Citrus Committee are authorized,
and an assessment rate of $0.05 per %o
bushel carton of oranges or grapefruit is
established for the fiscal year ending
July 31, 1983. Unexpended funds may be
carried over as a reserve from the fiscal
year ended July 31, 1982,

§912.222 Expenses and assessment rate.

Expenses of $10,200 by the Indian
River Grapefruit Committee are
authorized, and an assessment rate
payable by each handler in accordance
with § 912.41 of $0.0005 per carton (%
bushel) of grapefruit is established for

* the fiscal year ending July 31, 1983.

§987.327 Expenses and assessment rate.

Expenses of $27,230 by the California
Date Administrative Committee are
authorized, and an assessment rate
payable by each handler in accordance
with § 987.72 of 7 cents per
hundredweight of assessable dates is
established for the crop year ending
September 30, 1983; any unexpended
funds from that crop may be used
temporarily during the first four months
of the ensuing crop year, and thereafter
shall be credited or refunded to the
handler from whom collected.
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§989.333 Expenses assessment rate.
Expenses of $354,000 by the Raisin
Administrative Committee are
authorized, and an assessment rate
payable by each handler in accordance
with § 989.80 of $1.60 per ton of
assessable raisin tonnage is established
for the crop year ending July 31, 1983;
any unexpended funds from that crop
year, shall be credited or refunded to the
handler from whom collected.
(Secs. 1-19; 48 Stat. 31, as amended; 7 U.S.C.
601-674)
Dated: November 17, 1982.
D. S. Kuryloski,
Acting Director, Fruit and Vegetable Division.
[FR Doc. 82-32126 Filed 11-23-82; 845 am)
BILLING CODE 3410-02-M

7 CFR Part 982

Filberts/Hazelnuts Grown in Oregon
and Washington; Establishment of
Inshell Trade Demand for the 1982-83
Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action establishes an
inshell trade demand for domestic
filberts for the 1982-83 marketing year.
This inshell trade demand would be
used in implementing volume regulation
percentages necessary to promote
orderly marketing for filberts during that
year. This action was recommended
unanimously by the Filbert/Hazelnut
Marketing Board. The Board works with
the USDA in administering the filbert/
hazelnut marketing order program.
EFFECTIVE DATE: May 1, 1982 through
June 30, 1983.

FOR FURTHER INFORMATION CONTACT:

]. S. Miller, Chief, Specialty Crops
Branch, Fruit and Vegetable Division,
AMS, USDA, Washington, D.C. 20250,
(202) 447-5697.

SUPPLEMENTARY INFORMATION: This rule
has been reviewed under USDA
guidelines implementing Executive
Order 12291 and Secretary's
Memorandum No. 1512-1 and has been
classified a “non-major” rule.

William T. Manley, Deputy
Administrator, Agricultural Marketing
Service, has determined that this action
will not have a significant economic

" impact on a substantial number of small
entities because it would result in only
minimal costs being incurred by the
regulated nine handlers.

It is found that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice and
engage in public rulemaking and that

good cause exists for not postponing the
effective time of this action until 30 days

. after publication in the Federal Register

(5 U.S.C. 553), because: (1) The inshell
trade demand established in this action
will be used in connection with the
computation of volume regulation
percentages for the 1982-83 marketing
year and growers and handlers need to
know promptly (a) that volume
regulation will be effective for the 1982~
83 marketing year, and (b} the size of the
inshell trade demand quantity for that
year, so they can plan their operations
accordingly; (2) the inshell trade
demand quantity must be established
promptly so the preliminary computed
free percentage, which will release no
less than 70 percent of the inshell trade
demand quantity, can be computed as
soon as practicable; and (3) giving
preliminary notice and postponing the

* effective time of this action will not

serve any useful purpose.

This action is pursuant to the
marketing agreement and Order No. 982,
as amended (7 CFR Part 982), regulating
the handling of filberts grown in Oregon
and Washington. The marketing
agreement and order are collectively
referred to as the “order”. The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674).

Section 982.40(b) of the order provides
that prior to August of a marketing year
the Board shall compute and
recommend establishment of an inshell
trade demand for that year to the
Secretary. If the Secretary finds on the
basis of the Board's recommendation or
other information that volume regulation
for merchantable filberts for that
marketing year would tend to effectuate
the declared policy of the act, the
Secretary is required to establish that
inshell trade demand. For the 1982-83
marketing year, the Board computed a
trade demand of 4,293 tons in
accordance with the formula prescribed
in § 982.40(b). However, the Board was
unanimous in its belief that the
computed trade demand would release
an insufficient quantity of inshell filberts
for domestic consumption during the
1982-83 season.

Sales of domestic inshell filberts
average about 5,000 tons per year, and
historically the filbert industry needs
about 500 tons of inshell filberts as a
desirable carryout for sales until the
new crop is harvested and available for
marketing. Consequently, the Board
unanimously requested the Secretary to
establish a trade demand of 5,500 tons in
lieu of the computed quantity of 4,293
tons. It was the Board's view that a 5,500
ton inshell trade demand would promote
orderly marketing conditions during the

1982-83 season by providing enough
merchantable filberts to meet 1982-83
season market needs and a carryover
for early 1983-84 market needs. To
permit the establishment of the larger
more meaningful inshell trade demand
quantity estimated and recommended
by the Board, the formula for the
computation of inshell trade demand in
§ 982.40(b) was suspended on an interim
final basis effective October 7, 1982 (47
FR 44232).

The 1982 filbert crop in Oregon and
Washington is estimated to be a record
17,000 tons, about 2,300 tons greater
than last year's crop. Barring adverse
weather during the harvest period, a
crop that large would result in
merchantable inshell supplies of about
16,300 tons, far in excess of the Board's
estimate of market needs. This quantity
cannot possibly be absorbed by the
domestic inshell market in an orderly
fashion, and it is imperative that a
volume regulation be in effect for the
1982-83 marketing year and therefore,
the inshell trade demand of 5,500 tons
estimated and recommended by the
Board should be established.

Following establishment of the inshell
trade demand for the 1982-83 marketing
year, a preliminary free percentage
would be computed and announced by
Board management to release 70 percent
of that inshell trade demand. After the
1982 field price has been negotiated
between growers and handlers, a free
percentage to release 80 percent of that
inshell trade demand would be
computed. On or before November 15,
the Board would meet to recommend to
the Secretary the final free and
restricted percentages to release 100
percent, or up to 110 percent if market
conditions justify, of the 198283 inshell
trade demand.

The free percentage portion of the
1982 production would be available for
use in all outlets, but primarily in the
domestic inshell market. Inshell filberts
withheld from handling [i.e., restricted
filberts] may be shelled for domestic or
foreign shipment, exported, or disposed
of in outlets which are noncompetitive
with normal market outlets for inshell
filberts.

On the basis of the Board's
recommendation and other information,
it is hereby found that limiting the
quantity of merchantable filberts which
may be handled during the 1982-83
marketing year through application of
free and restricted percentages to the
inshell trade demand hereinafter set
forth would tend to effectuate the
declared policy of the act.
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List of Subjects in 7 CFR Part 882

Marketing Agreement and Order,
Filberts, Hazelnuts, Oregon,
Washington.

Therefore, § 982.231 is removed and a
new § 982.232 is added to read as
follows: (The following section will not
be published in the Code of Federal
Regulations).

§982.232 Trade demand and free and
restricted percentages—1982-83 marketing
year.

(a) The trade demand for
merchantable inshell filberts for the
1982-83 marketing year shall be 5,500
ona: =

(b) Reserved. :
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: November 19, 1982.
0. S. Karyloski,
Acting Director, Fruit and Vegetable Division.
(FR Doc. 82-32319 Filed 11-23-82; 845 am]
BILLING CODE 3410-02-M

Rural Electrification Administration
7 CFR Part 1701

Public Information; Appendix A—REA
Bulletins

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Final rule.

SUMMARY: REA hereby amends
Appendix A—REA Bulletins by revising
REA Bulletin 105-5, “Financial
Forecast—Electric Distribution-
Systems.” This revision formalizes
REA's acceptance of financial forecasts
prepared using a standard computer
program in lieu of manually prepared
forecasts, The computer program's
design has been tested extensively and
found acceptable by both REA and its
borrowers. Use of the computerized
forecast reduces the burden of work
required both of applicants in preparing
and revising their forecasts, and that of
REA field staff members who assist the
applicants, and those who review the
completed forecasts as part of the loan
making process. The financial forecast,
formally adopted by the applicant's
board of directors, presents their
financial plans, indicates their loan
needs, and demonstrates loan feasibility
to REA and other lenders. It also serves
as a long-range planning tool in the
management of these rural electric
utilities,

EFFECTIVE DATE: October 8, 1982.

FOR FURTHER INFORMATION CONTACT:
Charles R. Weaver, Director, Electric
Loans and Management Division, Rural

Electrification Administration, Room
3342, South Building, U.S. Department of
Agriculture, Washington, D.C. 20250,
telephone (202) 382-1900. The Final
Regulatory Impact Statement describing
the options considered in developing the
final rule and the impact of
implementing each option is available
on request from the above-named
individual.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

Information collection and
recordkeeping requirements contained
in this regulation have been approved
by the Office of Management and
Budget under the provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB No. 0572-0072,

REA regulations are issued pursuant
to the Rural Electrification Act as
amended (7 U.S.C. 901 et seq.). This final
action has been reviewed in accordance
with Executive Order 12291, Federal
Regulation. This action will not (1) have
an annual effect on the economy of $100
million or more; (2) result in a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
result in significant adverse effects on
competition, employment, investment or
productivity and therefore has been
determined to be “not major."” This
action does not fall within the scope of
the Regulatory Flexibility Act and is not
subject to OMB Circular A-95 review.
This program is listed in the Catalog of
Federal Domestic Assistance as 10.850—
Rural Electrification Loans and Loan
Guarantees.

Background—The prior revision of
this bulletin was November 26, 1973.
REA has a continuing need to assess
borrower loan fund requirements and
their financial feasibility. This
formalized document submitted to REA
in support of loans helps to assure REA
that each borrower is committed to a
reasonable, prudent plan that will allow
it to achieve REA program objectives
and repay its REA loan as agreed. While
there are many factors influencing the
quality of forecasting done by
borrowers, the automated system
contributes to the quality of forecasts by
eliminating mathematical errors as well
as by making it easier for managers to
keep their forecasts current. These
benefits should be permanent, REA
considered options: 3

1. Continue to require that all
forecasts be prepared using the
Standard REA Forms 325 a-k. This was
considered an unnecessary and
frivolous requirement putting an undue
burden on the applicant when a

computer prepared equivalent ig
available.

2. Another option would be for REA to
prepare its own forecast for loan
purposes. This would add workload to
REA's field staff and duplicate efforts
borrowers would carry on for their own
internal financial management planning.

A Notice of Proposed Rulemaking was
published in the Federa! Register on
November 20, 1981, Volume 46, Number
224, page 57057. However, no public
comments were received in response to
the notice. .

List of Subjects in 7 CFR Part 1701
Administrative practice and

procedure, Electric utilities, Loan
programs—energy.

PART 1701—[AMENDED]

7 CFR Part 1701, Appendix A—REA
Bulletins, is hereby amended by revising
REA Bulletin 105-5, "Financial
Forecast—Electric Distribution System."

Dated: October 8, 1982.

Jack Van Mark,

Acting Administrator.

{FR Doc. 82-32081 Filed 11-23-82; 8:45 am)
BILLING CODE 3410-15-M

FEDERAL HOME LOAN BANK BOARD
12 CFR Parts 541, 561, and 563
[No. 82-729]

Amendments to Net-Worth and
Statutory-Reserve Requirements

Dated: November 4, 1982.
AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule

SUMMARY: The Federal Home Loan Bank
Board (“Board") is amending its
regulations governing reserve
requirements (i.e., the statutory-reserve
and net-worth tests) to allow institutions
whose accounts are insured (“insured
institutions”) by the Federal Savings
and Loan Insurance Corporation
("FSLIC”) to include as part of their
reserves a newly recognized item called
“Appraised Equity Capital.” In addition,
the Board is changing the term “net
worth" to “regulatory net worth” to
reflect that the term is used in the
context of regulatory definitions and
other Board rules. These amendments
provide a more realistic approach to
reserve requirements in light of current
economic conditions by permitting
savings and loan institutions to reflect
certain equity items in their reports to
the Board.
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EFFECTIVE DATE: November 4, 1982.

FOR FURTHER INFORMATION CONTACT:
David Schweitzer, Office of
Examinations and Supervision (202/377-
6362), or John P. Soukenik, Acting
Director, Division of Corporate and
Regulatory Structure, Office of General
Counsel (202/377-6411), Federal Home
Loan Bank Board, 1700 G Street, NW.,
Washington, D.C. 20552.

SUPPLEMENTARY INFORMATION:
Background

On August 26, 1982, the Board, by
Resolution No. 82-580, 47 FR 39692
(September 9, 1982), proposed to amend
its regulations pertaining to reserve
requirements to allow currently
unrecognized appreciation in various
asset items to be used to meet those
requirements.

At the time of the proposal, Section
403(b) of the National Housing Act (12
U.S.C. 1726(b)) (“NHA") required the
Board to establish a specific reserve
requirement {“‘statutory reserve') to be
composed of an amount not greater than
6 percent nor less than 3 percent of each
institution's insured accounts, The
provision provided the Board with this
flexibility in setting the required
percentage of statutory reserves 8o that
in various economic climates the Board
could determine the amount of reserves
a viable insured institution should
maintain. The NHA also provided
considerable latitude for the Board to
determine what accounts may be
included under the general term
“reserves’ (see Board Resolution No.
82-581, August 26, 1982; 47 FR 39661,
September 9, 1982). Pursuant to that
authority, the Board proposed that
insured institutions could include an off-
balance-sheet item called "Appraised
Equity Capital” in computing statutory
reserves. In the proposal, the Board
defined appraised equity capital as
basically the arithmetical difference
between the net book value and the
appraised fair market value of office
land, buildings, and improvements,
including leasehold improvements
owned by the insured institution or any
of its subsidiaries or, in some instances,
the deferred profit from a sale with
leaseback of formerly owned office
property.

Since the August 26, 1982, proposal,
Congress has enacted and the President
has signed into law major legislation
concerning the overall structure of the
savings and loan industry. Among the
amendments to the NHA was an
amendment to the Section 403(b)
requirement regarding the statutory
reserve. The new statutory provision no
longer establishes a range in which to

set the statutory-reserve percentage.
Rather, it gives the Board broad
discretion to determine appropriate
reserve requirements. There is,
moreover, no question that the Board
continues to have the authority under
the new statutory provision to include
appraised equity capital as a component
of the reserve account.

In addition to required statutory
reserves, the Board's regulations require
that insured institutions maintain net
worth at a specified percentage of
liabilities as a measure of capital
adequacy. The amendments adopted
today allow the appraised equity capital
that is included within the statutory
reserve also to be included in computing
regulatory net worth during the effective
period of this amendment.

While the Board continues to believe
that it is essential for insured
institutions to maintain adequate capital
to ensure their ongoing viability and to
provide an adequate cushion of
protection to the FSLIC, the Board
recognizes that, given the present state
of the industry and the uncertain
economic environment, it is very
difficult for most insured institutions to
issue those instruments which have
traditionally made up the capital
accounts of insured institutions.
Consequently, given the industry's
present difficulties in gaining access to
the traditional capital markets, and the
need to maintain public confidence in
the industry during this period of
financial and operational transition, the
Board today amends its regulations to
allow insured institutions to include
built-up equity in office land, buildings,
and improvements in computing the
statutory reserve and net worth. The
Board is mindful that this amendment is
a departure from past Board policy and
generally accepted accounting
principles. However, the Board believes
that appraised equity capital, even
though unrealized, has certain attributes
which make it closely related to items
traditionally viewed as components of
the reserve for regulatory purposes.
Therefore, the Board believes that it is
reasonable to allew insured institutions
to report these functional equivalents as
net worth and statutory reserves.

The Board believes that recognition of
appraised equity capital as a component
of reserves is even more appropriate in
light of the three-year capital assistance
program mandated under Title II of the
Garn-St Germain Depository Institutions
Act of 1982, The duration of the
appraised-equity-capital provision
coincides with the term of the capital
assistance program. Since the built-up
equity in eligible property recognized by
the appraised-equity-capital program is

an indication of the real financial
condition of the insured institution, the
Board can better judge the extent of
assistance which it should make
available to an individual insured
institution by taking into account the
institution's appraised equity capital.

. Thus, a combination of appraised equity

capital with capital assistance results in
a reduction of the amount of Federal
outlay in this program.

Summary of Comments

The Board received 90 comment
letters concerning the proposed
amendments from federally-chartered
associations, insured institutions, trade
organizations, and an accounting firm.
In general, the comments supported the
proposals; however, a few
recommended that certain areas should
either be further liberalized or modified
to clarify various aspects of the
amendments. Upon consideration of the
public comments and other available
information, the Board has determined
to adopt the amendments to its
regulations substantially as proposed on
August 26, 1982, with certain minor
modifications as noted. The comments
and the Board’s final regulations are
discussed below.

Appraised Equity Capital

Owned Properties and Leasehold
Improvements

The Board believes that the equity
attributable to unrecognized ,
appreciation in the value of investments
in office land, buildings, and
improvements, including leasehold
improvements owned by an insured
institution or any of its subsidiaries,
may be appropriately recognized for
inclusion in reserve accounts under
certain circumstances. Many institutions
carry their office land, buildings, and
improvements at a net book value that is
considerably below the current fair
market value of those assets. The
difference between net book value and
fair market value represents a real,
albeit unrealized, equity value that in
the event of merger or liquidation would
serve much the same purpose as more
traditional forms of capital in protecting
the interests of the FSLIC.

Sales With Leasebacks

Some institutions have already
realized the equity in office property by
entering into sale and leaseback
agreements. In such an arrangement
under generally accepted accounting
principles all or part of the profit from
the sale (i.e, realized equity
appreciation) may have to be deferred
and amortized over the term of the lease
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rather than recognized as current
income. The Board views this deferred
profit to be substantially the same as the
difference between the fair market value
and the net book value of an office
property still owned by the institution.
As a result, the Board's definition of
appraised equity capital also includes
the unamortized deferred profit from the
sale and leaseback of office property.
The Board wishes to emphasize that
sales with leasebacks, especially those
creating deferred profits counted as
appraised equity capital, are expected to
be arm’s-length transactions with sale
and lease terms consistent with the
appraised market values of the
properties involved.

Below-Market and Capital Leases

Although the proposed regulation
included owned property, leasehold
improvements, and sales with
leasebacks as permissible components
of appraised equity capital, it omitted
leasehold interests. Older leases often
carry a fixed contract cost per square
foot below the current costs of new
leases on similar space (i.e., market or
economic rent exceeds contract rent).
Several commenters as well as Board
staff pointed out that this would be
inequitable for insured institutions
which had negotiated favorable leases
for major portions of their office space.
The Board recognizes that these
property interests have most of the same
attributes as other properties eligible for
inclusion as part of the appraised-
equity-capital calculation. Therefore, the
final appraised-equity-capital regulation
allows for the inclusion of such
leaseholds. An eligible leasehold,
however, must have a remaining term
extending at least to the “sunset” date
for the appraised-equity-capital
provision, and the amount included in
appraised equity capital must be
amortized over the remaining term of
the lease on a semiannual basis to
reflect the diminishing value of the
leasehold as the expiration date of the
lease approaches.

Pursuant to staff and public comment,
the Board also considered the propriety
of expanding the definition of eligible
property to include capital leases that
transfer an ownership interest of the
property to the lessee at the end of the
lease term and those that contain a
“bargain purchase” option. Since these
capital leases customarily are recorded
by the lessee as an asset, with a
corresponding obligation account, and
can be expected to result in ultimate
ownership by the lessee, the Board
believes that such leases can be treated
for purposes of the appraised-equity-
capital calculation as owned office

property. Therefore, it is the Board's
view that the amendment adopted today
implicitly allows an institution to
include as appraised equity capital the
difference between the net book value
of the recorded asset and the appraised
value of the property for such capital
leases.

Appraisals

Subject to certain conditions, today's
amendment to § 563.13 (12 CFR 563.13)
permits an insured institution to include,
on a “one time only” basis, appraised
equity capital in its reserve calculations
made pursuant to paragraphs (a) and (b)
of that section by submitting appraisals
or other appropriate information to its
Principal Supervisory Agent (“PSA”).
Since this regulation, as proposed,
contained a sunset provision of June 29,
1985, the Board indicated that it would
be impracticable to allow or to require a
regular updating of the established
amount of appraised equity capital as
values fluctuate, =

Several commenters suggested that a
periodic update, tied to an inflationary
or other form of index, would give a
more accurate accounting of the value of
an institution’s property eligible for
consideration as appraised equity
capital. While the Board agrees that
such updates would result in a slightly
more accurate statement of market
value, it believes that the change, in
most cases, would be minor, Moreover,
the additional administrative burden for
the Board and the temporary duration of
this provision further support the
Board’s preference for a “one time only"
appraisal. Therefore, with certain
exceptions, an institution is permitted to
establish the amount of appraised equity
capital on a “one time only” basis
during the effective period of this
provision. One exception applies in a
situation where an institution including
deferred profit from a sale with
leaseback would be required to adjust
its total appraised equity capital on at
least a semiannual fiscal basis to reflect
the current level of unamortized
deferred profits on the books of the
institution. A second exception applies
to appraised equity capital based upon a
leasehold interest; that amount must be
reduced semiannually by amortizing the
value of the leasehold interest over the
remaining contractual term of the lease.
Adjustments also would be made for
properties subsequently sold.

When an institution advises the PSA
of its intention to include appraised
equity capital in its reserve calculations,
it must submit to the PSA appraisals of
fair market value (as defined by the
Office of Examinations and Supervision,
currently in R Memorandum #41b) for

owned office building properties,
including land, improvements, and
leasehold improvements, and a
statement of the net book value of each -
property at the date of the appraisal. An
appraisal must also be submitted in
order to establish the value of leasehold
interests. For a sale with leaseback, the
institution need submit only a statement
of the unamortized deferred profit
resulting from the sale on the books of
the institution at the date of the filing,

The proposal would have required
that appraisals show valuation dates not
earlier than June 30, 1982, It was also
proposed that appraisals would have to
be prepared by an “independent
professional appraiser” who qualifies
under the definition of that term set
forth in § 571.1(a)(2) (12 CFR 571.1(a)(2)),
except that the appraiser may not be a
person affiliated with the insured
institution as defined in § 561.29 (12 CFR
561.29). Several commenters
recommended that the expense of the
appraisals could be saved by permitting
in-house appraisers or appraisers
otherwise affiliated with the institution
to perform the appraisal and allowing
recent appraisals made prior to the
proposed June 30, 1982, cutoff date to be
used.

The Board continues to believe that
despite the additional cost, because of
the intended use and significance of
these appraisals, an in-house or
affiliated appraiser would be placed in a
conflict-of-interest position. Therefore,
the appraisals are best made by
independent third-party appraisers.
Moreover, since the appraisals are on a
“one time only" basis, the additional
cost to the insured institution will not be
overwhelmingly burdensome. However,
the Board agrees with commenters that
it would be reasonable to reduce
unnecessary expenses to allow
appraisals made prior to June 30, 1982,
to be used as a base for establishing the
amount of appraised equity capital, and
the final regulation has been amended
to allow the use of appraisals made on
or after January 1, 1982,

An insured institution that elects to
use appraised equity capital in its
reserve calculations is permitted to
include any of its eligible office building
properties, regardless of size or value.
However, in order to represent as
accurately as possible the total amount
of actual appreciation, an insured
institution filing under this provision is
required to include all owned office
building properties and leasehold
improvements that individually are
carried at a net book value equal to 20
percent or more of an institution’s total
net-book-value investment in such
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properties. Land held for development
(unless acquired specifically as a site for
future office or related facilities of the
institution), properties not used as office
sites by the institution for its own
operations, and real estate owned as a
result of foreclosure or acquired by deed
in lieu of foreclosure (unless used as an
office site) are not properties eligible for
inclusion.

Eligible Amount

Some commenters indicated confusion
over the 20-percent provision and were
concerned that only properties
comprising 20 percent or more of an
insured institution's eligible property
could be included as part of appraised
equity capital. The Board notes that any
eligible property, no matter what its
size, may be included in the appraised
equity capital calculation; but if an
institution chooses to use appraised
equity capital, it is required to include in
the calculation any eligible property
which comprises 20 percent or more of
the total current book value of the
institution’s eligible properties.

Appraised equity capital is the sum of
the arithmetical difference between the
appraised fair market values of the
individual properties and the
corresponding net book values of such
properties, plus eligible deferred profit
from the sale and leaseback of formerly
owned office building properties and the
appraised value of leasehold interests.
Appraised equity capital is permitted to
be used by the institution as a
component of regulatory net worth,
provided no objection is raised by the
PSA. The PSA will review the method of
appraisal to determine whether it is an
accurate assessment of the property's
real market value and may request
analysis by the Board's District
Appraisers. However, an institution may
include the appraised equity capital
established by its calculations pursuant
to this regulation as of the date of its
notification to the PSA, until and unless
notified to the contrary by the PSA.

Sunset Provision

As proposed by the Board, the
authorization to include appraised
equity capital as part of the reserve
requirements was to lapse on June 29,
1985. Several institutions commented
that the three-year period was not
sufficient to allow them to rebuild the
net worth lost because of recent adverse
economic conditions. They suggested a
longer period of time to include
appraised equity capital as part of the
calculation, a gradual phase-out of the
included amount, or both. The Board
intended the appraised equity capital
inclusion to serve onlv as a temporary

aid to insured institutions during a
period in which they could rebuild their
reserves. At this time, the Board
believes a three-year period is adequate
for that purpose but may determine to
extend or expand this provision if in its
judgment circumstances so warrant. The
final regulation does, however, extend
the duration of this provision until
December 31, 1985, in order to coincide
with the term of its capital assistance

program.
Reports and Public Disclosure

In the proposed regulation, the Board
stated that, for the immediate future, no
change to reflect appraised equity
capital would be made in the format of
regulatory financial reports prepared by
insured institutions for submission to
the Board. Therefore, appraised equity
capital would not be reported directly
by institutions on their semiannual and
monthly reports, but would be submitted
only to the PSAs, who would forward
the information to the Board's
Washington office. All adjustments to
reported regulatory net worth derived
from semiannual and monthly reports, to
reflect appraised equity capital, would
be made by the Board's staff on the
basis of information supplied by the
PSA. An institution would be instructed
not to report appraised equity capital to
the Board in any form other than that
specified in the regulation.

A number of institutions commenting
on the proposed regulation strongly
objected to the Board's proposal not to
include appraised equity capital in
formal reports to the Board. Their
primary concern was that
accountholders, stockholders, and the
public would not be aware of this
addition to reserves.

Upon reconsideration, the Board has
concluded that an institution’s financial
reports submitted to the Board for
supervisory purposes should include
appraised equity capital as part of the
financial statement line items. The
Board also believes that an institution’s
regulatory net-worth standing is
pertinent to depositors in and
purchasers of securities issued by an
institution. Similarly, in terms of
determining the solvency of a troubled
institution and the extent to which its
assets will be available to protect the
financial interests of its customers, the
FSLIC, and the general public, the Board
has determined that appraised equity
capital may be significant in terms of
identifying the need for supervisory
action, However, the Board also
believes that appraised equity capital
adjustments for regulatory net-worth
purposes may not constitute part of a
line-item amount on a financial

statement included in a filing under the
Securities Exchange Act of 1934, used in
connection with the conversion of a
mutual institution to the stock form of
organization pursuant to Part 563b of the
Insurance Regulations, or used in
connection with the sale of mutual
capital certificates, debt securities, or
retail repurchase agreements under

§§ 563.7-4, 563.8, 563.8-1, or 563.8-4 of
the Insurance Regulations. Of course,
regulatory net-worth standing can and
should be included as a textual or
footnote disclosure to financial
statements filed under generally
accepted accounting principles.

In addition, institutions should be
aware that the use of financial
statements in connection with the public
offer and sale of securities which depart
in a significant manner from those
prepared in accordance with generally
accepted accounting principles, such as
those which might include amounts for
appraised equity capital, may raise
questions under the anti-fraud
provisions of the federal securities laws
administered by the Securities and
Exchange Commission. Accordingly,
institutions subject to such limitations
should refrain from public dissemination
of financial statements, or financial
information derived from financial
statements, which include items such as
amounts of appraised equity capital
which are not consistent with the
requirements of generally accepted
accounting principles. This includes the
financial information made available by
insured institutions to their customers in
counter-statements. Institutions must
actively consult with securities counsel
in determining appropriate disclosures
requirements under both federal and
state law. The Board is reviewing its
regulations regarding the public
dissemination of financial statements
and selected financial data by
institutions, and may propose revisions
to those regulations to address this issue
at a later date.

Capital Assistance

Title II of the Garn-St Germain -
Depository Institutions Act of 1982
authorizes the Board to implement a
program to grant capital assistance to
insured institutions. The Board has not
yet adopted formal implementation
measures pursuant to that statutory
authorization. However, to allow
insured institutions an opportunity to
take full advantage of the program as
soon as it begins, the Board notes that a
proper filing for and inclusion within net
worth of appraised equity capital
pursuant to § 563.13(c) will be a
prerequisite to qualify for capital
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assistance, For institutions not applying
for capital assistance, inclusion of
appraisal equity capital in reserve
calculations will be authorized, but not
required. Therefore, insured institutions
otherwise eligible for such assistance
should calculate their appraised equity
capital and file appropriate materials
with their PSA as soon as possible.

“Regulatory” Net Worth

The Board is also amending the
caption of § 561.13 (12 CFR 561.13) from
“Net Worth" to “Regulatory net worth."”
This change is made to recognize that
the term "'net worth" is not used
identically in all contexts and to reflect
the Board's discretion to define that
term, for purposes of its regulations, in
the manner most appropriately suited to
the objectives and responsibilities of the
Board. In addition, the first sentence of
new paragraph (a) of § 561.13 is
amended to include appraised equity
capital, as defined by new paragraph (c)
of § 563.13. A new paragraph (b) also is
added to § 561.13 to clarify that all
existing references in the Board's
Insurance Regulations to “net worth™
should be construed to mean “regulatory
net worth," with the exception of the
guidelines (12 CFR 563.8-4) for
disclosures required in connection with,
and eligibility requirements for, the offer
and sale of retail repurchase agreements
which continue to be based on generally
accepted and regulatory accounting
principles, exclusive of the provisions
adopted today.

Regulatory Flexibility Act Certification

Pursuant to section 3 of the Regulatory
Flexibility Act, Pub. L. No. 96-354, 94
Stat. 1164 (September 19, 1980), the
Board certifies that the amendments will
not have a significant economic impact
on a substantial number of small
entities. The regulations liberalize the
Board's regulations concerning reserve
requirements by permitting all sizes of
insured institutions to include
appreciated value of eligible properties
as part of their net worth and statutory
reserves. The Board believes that the
amendments will benefit institutions but
does not believe that the ameridments
will have a significant economic impact
on institutions.

List of Subjects in 12 CFR Parts 561 and
563

Savings-and loan associations.

The Board finds that delay of the
effective date of the amendments for 30
days after publication pursuant to 5
U.S.C. 553(d) and 12 CFR 508.14 is
unnecessary because (1) they liberalize
an existing provision and (2) there is a
present need to allow institutions

greater flexibility in the composition of
their net worth and statutory reserves.

Acordingly, the Board hereby amends
Part 541, Subchapter C, and Parts 561
and 563, Subchapter D, Chapter V of
Title 12, Code of Federal Regulations, as
set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 541—DEFINITIONS
1. Revise § 541.15 to read as follows:

§ 541.15 Regulatory net worth.

Any reference to the term “net worth"”
included in this Subchapter shall mean
“regulatory net worth” as defined in
§ 561.13 of this Chapter.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—DEFINITIONS

2. Amend § 561.13 by revising the title,
redesignating the existing text as
paragraph (a) and revising the first
sentence thereof, and adding a new
paragraph (b), as follows:

§561.13 Regulatory net worth.

(a) The term “regulatory net worth”
means the sum of all reserve accounts
(except specific or valuation reserves),
retained earnings, common stock;
preferred stock, mutual capital
certificates (issued pursuant to § 563.7-4
of this Subchapter), subordinated debt
securities (issued pursuant to § 563.8-1
of this Subchapter), securities which
constitute permanent equity capital in
accordance Wwith generally accepted
accounting principles (if approved by
the Corporation), appraised equity
capital (as defined in § 563.13(c) of this
Subchapter), and any other
nonwithdrawable accounts of an
insured institution: provided, that for
any non-permanent instrument
qualifying as regulatory net worth under
this definition, either (1) the remaining
period to maturity or required
redemption (or time of any required
sinking fund or other prepayment or
reserve allocation, with respect to the
amount of such prepayment or reserve)
is not less than one year, or (2) the
redemption or’prepayment is only at the
option of the issuer and such payments
would not cause the institution to fail to
meet its statutory-reserve or net-worth
requirement under § 563.13 of this
Subchapter; and provided further, that
capital stock may be included as net
worth without limitation if it would
otherwise qualify but for either (i) a
provision permitting redemption in the
event of a merger, consolidation, or
reorganization approved by the
Corporation where the issuing

institution is not the survivor, or (ii) a
provision permitting a redemption
where the funds for redemption are
raised by the issuance of permanent
stock.

(b) The term “net worth" wherever
used in this Subchapter shall mean
“regulatory net worth" as defined in
paragraph (a) of this section, except that
the term as used in § 563.8—4 of this
Subchapter shall not include items
permitted to be used as part of the
reserve calculations pursuant to
§ 563.13(3) of this Subchapter.

PART 563—0PERATIONS

3. Amend § 563.13 by redesignating
existing paragraphs (c), (d), and (e) as
(d), (e), and (f), respectively, and by
adding a new paragraph (c) to read as
follows:

§563.13 Reserve accounts.

T * . * <

(c) Appraised equity capital. (1)
General. For purposes of satisfying the
reserve requirements of paragraphs (a)
and (b) of this section, an insured
institution may include in its reserve
calculations under the caption
“appraised equity capital”; (i) unrealized
and unrecorded equity in office land,
buildings, and improvements (including
leasehold improvements) owned by the
insured institution or a subsidiary
thereof, (ii) unamortized deferred profits
originating from the sale and leaseback
of office properties formerly owned by
the insured institution or a subsidiary
thereof, and (iii) the value of leasehold
interests.

(2) Owned properties and leasehold
improvements. (i) Eligibility. An
institution intending to include
appraised equity capital in its reserve
calculations shall submit appraisals of
any of its eligible office land, buildings,
or improvements including leasehold
improvements: Provided, That the
submission shall include appraisals of
all eligible properties with a net book
value which is 20 percent or more of the
insured institution's or the subsidiary's
total net book value of eligible office
properties.

(ii) Calculation. (a) The amount of
eligible appraised equity capital
attributable to owned properties and
leasehold improvements shall be
established by submitting to the
Principal Supervisory Agent, on a “one
time only” basis, appraisals of the fair
market values of the selected list of
eligible office land, buildings, and
improvements (including leasehold
improvements) along with the
corresponding net book value of each
appraised property on that date.
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(b) If an included property is sold
subsequent to establishment of
appraised equity capital, the portion of
appraised equity capital attributable to
the property sold must be removed from
the institution's total appraised equity
capital; except that if any profit on the
sale is deferred because of a leaseback
agreement, and amount equal to the
lesser of the original appraised equity
capital established for the sold property
or the deferred profit may be retained in
appraised equity capital in accordance
with subparagraph (3) of this paragraph
(c).

(3) Deferred profit on sales with
leasebacks. Appraised equity capital
attributable to profit on the sale of
eligible office property deferred under
generally accepted accounting principles
because of a leaseback agreement shall
be established by the institution as of
the date of submission of notification to
the Principal Supervisory Agent of the
intent to include eligible deferred profits
in the insured institution's reserve
calculations, and shall consist of the
unamortized portion of such deferred
profits recorded on the books of the
institution on that date and reported as
part of the submission. Appraised equity
capital shall be adjusted on at least a
semiannual fiscal basis to reflect the
current level of unamortized deferred
profits on the books of the institution.

(4) Leasehold interests. The amount of
appraised equity capital attributable to
leasehold interests shall be established
by submitting to the Principal
Supervisory Agent, on a “ene time only”
basis, appraisals of the value of the
institution’s or subsidiary's eligible
leasehold interests which have a
remaining term extending at least to the
sunset date of this paragraph [c).
Appraised equity capital established
pursuant to this subparagraph (4) shall

. be adjusted semiannually by amortizing
the value of the leasehold interests on a
straight-line basis over the remaining
terms of the lease contracts. In the event
that an existing lease is sold,
terminated, or renegotiated, or the
leased property is vacated by the
institution or its subsidiary prior to
December 31, 1985, the appraised equity
capital attributable to such a lease must
be removed from the institution's total
appraised equity capital.

(5) Procedures. (i) Appraisals.
Appraisals made to satisfy the
requirements of this paragraph (c) shall
meet the appraisal guidelines, including
the definition of market value,
established by the Board's Office of
Examinations and Supervision and shall
be prepared by independent
professional appraisers as defined by

571.1(a)(2) of this Subchapter, except
that the appraiser may not be an
affiliated person with the institution (as
defined in § 561.29). The date of
valuation must be on or subsequent to
January 1, 1982, Capitalization rates
used should reflect overall commercial
property requirements in the relevant
market, consistent with accepted value
definitions.

(i) Filing. Before including appraised
equity capital as part of its reserve
accounts, an insured institution must file
a notice of intent together with other
information required by this paragraph
(c) with the Principal Supervisory Agent.
The institution may include appraised
equity capital as part of its reserves
immediately upon submission of the
required information to the Principal
Supervisory Agent, but subject to
supervisory review.

(iii) Limitations. The following
properties may not be included in
calculating appraised equity capital:

(a) Land held for future development
(unless acquired with the intent,
substantiated in the minutes of a
meeting of the insured institution's
board of directors, to be used as a site
for a future office or related facility of
the institution or a subsidiary thereof);

(b) Properties not currently in use by
the insured institution or a subsidiary
thereof as offices or related facilities for
its own operations; and

(¢) Real estate owned as a result of, or
acquired in lieu of, foreclosure unless in
use as an office or related facility of the
ingtitution or a subsidiary thereof.

(6) “Sunset” provision. Authority to
include appraised equity capital as part
of an insured institution’s net worth and
reserve under this section will cease as
of December 31, 1985, unless renewed or
rescinded at an earlier date by the
Board.

* » * * *

(Sec. 409, 94 Stat. 160, secs. 402, 403, 407, 48
Stat. 1256, 1257, 1260, as amended (12 U.S.C.
1725, 1726, 1730); sec, 5A, 47 Stat. 727, as
amended by sec. 1, 64 Stat. 256, as amended;
sec. 17, 47 Stat. 736, as amended (12 U.S.C.
1464), Reorg. Plan No. 3 of 1947, 12 FR 4981, 3
CFR, 194348 Comp.,, p. 1071)

J. J. Finn,

Secretary.

[FR Doc. 82-31685 Filed 11-23-82; 8:45 am|

BILLING CODE 6720-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Chapter |

Small Business Innovation Research
Program

AGENCY: Small Business Administration.

ACTION: Publication of Policy Directive
No. 65-01.

SUMMARY: The Small Business
Innovation Development Act (Pub. L. 97—
219) mandates that agencies with
extramural research or R&D budgets
exceeding $100 million establish a Small
Business Innovation Research Program
by reserving a statutorily prescribed
percentage of that budget to be awarded
to small business concerns for research
or R&D through a uniform three-phase
process. This policy directive is
intended to implement section 9(j) of the
Small Business Act, 15 U.S.C. 631 et seq,
as amended by Pub. L. 87-219, which
requires the Small Business
Administration to issue policy directives
for the general conduct of the Small
Business Innovation Research Program
within the Federal Government.

This policy is being issued for use
without prior public comment because
of the statutory deadline for
implementation of the Act. However,
SBA welcomes public comment upon
this policy directive subsequent to its
publication and will revise the policy
directive from time to time as necessary
to improve the general conduct of the
Small Business Innovation Research
Program.

DATES: This policy directive is effective
November 19, 1982.

ADDRESSES: Comments should be
submitted to: Patricia R. Forbes, Office
of the General Counsel, 1441 L Street,
NW., Room 700, Washington, D.C. 20418,

FOR FURTHER INFORMATION CONTACT:
Donald R. Templeman, Acting Assistant
Administrator for the Office of
Innovation, Research and Technology,
phone numbers: (202) 653-6588 until
November 30, 1982, (202) 653-6661 after
December 1, 1982,

SUPPLEMENTARY INFORMATION: On July
22, 1982, the President signed the Small
Business Innovation Development Act,
Pub. L. 97-219, 96 Stat, 221, authorizing a
Small Business Innovation Research
Program for certain qualifying Federal
agencies. Under the Act, each Federal
agency whose fiscal year 1982
extramural budget for research or R&D
exceeded $100 million, is required to
establish an SBIR program. The Act also
requires agencies whose R&D budgets
exceed $20 million to establish specific
goals for the participation of small
business in contracts, grants, or
cooperative agreements for research or
R&D. The Act charges the SBA with the
responsibility of issuing policy
directives which provide for the general
conduct of the SBIR prgrams, including
five specific areas: (1) Simplified,
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standardized, and timely SBIR

solicitations; (2) a simplified and

standardized funding process; (3)

exemptions from certain provisions of

the funding process where national
security or intelligence functions clearly
would be jeopardized; (4) minimized
regulatory burden on the small business
concern associated with participating in
the SBIR program; and (5) a simplified,
standardized and timely annual report
on the SBIR program by the participating
agency to SBA and the Office of Science
and Technology Policy.

SBA has developed this policy
directive pursuant to the provisions of
section 9(j) of the Small Business Act, 15
U.S.C. 638. The policy directives must be
issued within one hundred and twenty
days of the Act's enactment, and after
consultation with the Office of Federal
Procurement Policy, The Office of
Science and Technology Policy, and the
Intergovernmental Affairs Division of
the Office of Management and Budget.

In developing this policy directive,
SBA has considered comments from the
requisite offices of the Office of
Management and Budget and the Office
of Science and Technology Policy, and
from all agencies which are required to
establish SBIR programs in fiscal year
1983 as well as members of the
Advocacy Small Business Ad Hoc
group, which is an advisory group
consisting of a representative sampling
of small business concerns which will
be affected by this Act. All comments
received by SBA were individually
reviewed and considered in detail.
Based upon such comments the policy
directive has been revised to its current
version. Nonetheless, SBA invites
additional comments on the policy
directives to be submitted no later than
120 days from the date of publication of
this policy directive. SBA intends to
amend this directive as necessary to
reflect public comment and additional
revisions indicated by the conduct of the
SBIR programs during their first year of
existence.

Dated: November 19, 1982,

James C. Sanders,

Administrator.

November 19, 1982.

Policy Directive No. 65-01

To The Heads of Executive Departments and
Establishments.

Subject: Small Business Innovation
Development Act; Small Business
Innovation Research Programs.

1. Purpose. To provide policy
directives for the general conduct of the
Small Business Innovation Research
Programs within the Federal
Government.

2. Authority: This Policy Directive is
issued pursuant to the authority
contained in 15 U.S.C. 638 (Pub. L. 97—
219, “Small Business Innovation
Development Act of 1982").

8. Procurement Regulations. It is
recognized that Federal procurement
regulations {currently, DAR, FPR and
NASAPR) will need to be modified to
conform to the requirements of Pub. L.
97-219 and this policy directive.
Agencies responsible for the regulations,
DOD, GSA and NASA are encouraged
to proceed rapidly with necessary
changes to the regulations. Regulatory
provisions pertaining to areas of SBA
responsibility, as established by Pub. L.
97-219, will require approval of the SBA
Administrator or his designee. SBA's
Office of Innovation, Research and
Technology is the appropriate office for
coordinating such regulatory provisions.

4. Personnel Concerned. All Federal
Government personnel who are involved
in the administration, funding
agreements and technical process of
Small Business Innovation and Research
Programs.

5. Distribution. Federal Government
agencies and departments with Small
Business Innovation Research Programs
and those required to establish small
business research and development
goals as directed by Pub. L. 97-219,

6. Originator. Small Business
Administration, Office of Innovation,
Research and Technology.

Authorized By:
Donald R. Templeman,
Acting Assistant Administrator, OIRET.
James C. Sanders,
Administrator.

Contents
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Development Act Policy Directives
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Preparation ;

Small Business Innovation Development
Act Policy Directive

1. Purpose

(a) Section 9(j) of the Small Business
Act (as amended by Pub. L. 97-219)
requires that “the Small Business
Administration * * * issue policy
directives for the general conduct of the
Small Business Innovation research
(SBIR) program within the Federal
Government * * *"

(b) This policy directive fulfills this
statutory obligation and provides
guidance to the general conduct of the
SBIR program, including research and
development (R&D) goaling
requirements. Additional instructions
may be issued by the Small Business
Administration (SBA) as a result of
public comment or experience. These
instructions will be issued as additional
or replacement pages for this directive.

2. Summary of Legislative Provisions

The Small Business Innovation
Development Act of 1982, Pub. L. 97-219,
that became law on July 22, 1982,
amends the Small Business Act (15
U.S.C. 631).

a. The purposes of the Act are to:

(1) Stimulate technological innovation.

(2) Use small business to meet Federal
research and development needs.

(3) Increase private sector
commercialization of innovations
derived form Federal research and
development.

(4) Foster and encourage minority and
disadvantaged participation in
technological innovation.

(b) The Act mandates that Federal
agencies establish SBIR programs if
their FY 1982 extramural budgets for
research or R&D exceed stated
threshhold figures ($100 million). The

Act requires agencies whose R&D

budgets exceed a lower threshhold
figure ($20 million), to establish specific
goals for the participation of small
business in contracts, grants, or
cooperative agreements for research or
R&D.

(1) No goal may be less than the
percentage of the agency's R&D budget
expended with small business under
grants, contracts, and cooperative
agreements in the immediately
preceding fiscal year.

(2) Agencies with budgets over $100
million shall have both programs,
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c. The statutory requirements are
aimed at assisting small business by
establishing a uniform, simplified format
for the operation of the SBIR programs
while allowing the participating
agencies flexibility in the content and
operation of their individual SBIR
programs.

d. The Act states that each
participating agency will establish an
SBIR program by reserving a statutory
percentage of its extramural budget to
be awarded to small business concerns
for research or R&D through a uniform,
three-phase process.

(1) The first two phases will help
agencies meet their R&D objectives.

(2) The third phase where appropriate
is to pursue commercial applications
from the Government funded research or
R&D to stimulate technological
innovation and the national return on
investment from research or R&D or for
contracting with Federal agencies
through traditional contracting
procedures.

e. The Act mandates that each agency
required to have an SBIR program or to
establish R&D goals must report
annually to SBA.

(1) Agencies having an SBIR program
must also report to the Office of Science
and Technology Policy.

(2) The Act also requires SBA to
monitor each agency’s SBIR program
and to report its findings annually to the
House and Senate Committees on Small
Business.

f. Effective October 1, 1988, the Small
Business Innovation Act of 1982 is
repealed.

3. Minimizing Regulatory Burden

a. Important objectives in establishing
uniform SBIR program implementation
are to:

(1) Minimize the creation of new or
complex regulations,

(2) Insure that the program's
requirements are met.

(3) Simplify and standardize
application of existing regulations
related to the program. The explicit
nature of the SBIR legislation concerning
certain recognized acquisition
procedures provides a strong base of
authority for streamlining the process
for obtaining research or R&D from
small high technology business
concerns.

(a) This includes fund allocations,
centralized SBIR technology
management, and routine operational
implementation.

(b) Where not contrary to existing
statutory requirements, each agency is
authorized to establish financial
procedures and financing mechanisms
that it deems necessary to properly

implement the SBIR, including (but not
limited to) obligating funds solely on the
basis of proposal merit without regard to
the purpose for which funds were
originally appropriated, and transferring
assessed funds to a single account to
facilitate financial management,
reporting, and oversight.

(c) The participating agencies are
encouraged to initiate or continue their
development of simplified procedures
that may be used on SBIR actions.
Information concerning simplified
procedures shall be submitted to the
SBA for possible general program
improvements.

b. No participating agency may

‘promulgate a rule or regulation that is

contrary to or inconsistent with the SBIR
legislation or this policy directive.

4, Definitions

a. Research or Research and
Development (R&D). The term
“research” or “R&D" means any activity
which is:

(1) A systematic, intensive study
directed toward greater knowledge or
understanding of the subject studied.

(2) A systematic study directed
specifically toward applying new
knowledge to meet a recognized need.

(3) A systematic application of
knowledge toward the production of
useful materials, devices, and systems
or methods, including design,
development, and improvement of
prototypes and new processes to meet
specific requirements.

b. Extramural Budget. The sum of the
total obligations minus amounts
obligated for research or R&D activities
by employees of the agency in or
through Government-owned,
Government-operated facilities, except
that for the Agency for International
Development it shall not include
amounts obligated solely for general
institutional support for international
research centers or for grants to foreign
countries.

c. Federal Agency. An executive
agency as defined in 5 U.S.C. 102, or a
military department as defined in §
U.8.C. 102 except that it does not
include any agency within the.
Intelligence Community as defined in
Executive Order 12333, Section 3.4(f), or
its successor orders.

d. Funding Agreement. Any contract,
grant, or cooperative agreement entered
into between any Federal agency and
any small business for the performance
of experimental, developmental, or
research work funded in whole or in
part by the Federal Government.

e. Subcontract. Any agreement, other
than one involving an employer-
employee relationship, entered into by a

Federal Government prime contractor or
subcontractor calling for supplies or
services required for the performance of
the original contract or subcontract.

f. Minority and Disadvantaged
Business. A minonty and disadvantaged
business concern is one that is:

(1) At lease 51 percen! owned by one
or more minority and disadvantaged
individuals; or in the case of any °
publicly owned business. at least 51
percent of the stock of which is owned
by one or more minority and
disadvantaged individuals: and

(2) Whose management and daily
business operations « /e controlled by
one or more of such individuals.

A minority and disadvantaged
individual is defined =< s member of any
of the following groi;«

(1) Black Americars

(2) Hispanic Americans

(3) Native Americans

(4) Asian-Pacific Americans.

(5) Asian-Indian Amernicans.

8. Small Business A Yusiness concern
is one that at the time o! sward:

(1) Meets the size criena for R&D and
other regulatory requirements found in
13 CFR Part 121, and

(2) Is the primary source of
employment of the principal investigator
of the proposed R&D) &! the time of
award and during the conduct of the
proposed research

h. Small Business lnnovation
Research Program. A program under
which a portion of a Federal agency's
research or R&D effort is reserved for
award to small business concerns
through a uniform process having two
phases and where appropriate a third
phase.

i. Program Solicitation. A formal
solicitation of proposals whereby an
agency notifies the small business
community of its research or R&D needs
and interests in selected areas and
requests proposals in response to these
needs from small business concerns.

5. Program Levels

The Act directs that agencies shall
conduct SBIR programs beginning in FY
1983 and in subsequent fiscal years
depending upon the size of their
extrgmural research or R&D budgets as
defined in Sec. 4. of Pub, L. 97-219.

a. Each agency extramural research or
R&D budget for FY 1982 or any fiscal
year thereafter in excess of $10 billion
shall establish an SBIR program and set
aside funds for actions involving funding
agreements, The program shall be
phased in during the next 5 years using
set extramural funding percentages. The
percentages of the extramural budget for
the program are for:
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(1) FY 1983, 0.1%.

(2) FY 1984, 0.3%.

(3) FY 1985, 0.5%.

(4) FY 1986, 1.0%.

(5) FY 1987 and FY 1988, 1.25%.

b. Each agency with an extramural
research or R&D budget in FY 1982 or
any year after that in excess of $100
million but less than $10 billion shall
establish a SBIR program and set aside
funds for SBIR awards during the next
four years using set extramural funding
for the program are for:

(1) FY 1983, 0.2%.

(2) FY 1984, 0.6%.

(3) FY 1985, 1.0%.

(4) FY 1986 through FY 1988, 1.25%.

c. Each agency that has a research or
R&D budget for any fiscal year
beginning with FY 1983 in excess of $20
million shall establish goals for the
awarding of funding agreements with
small businesses in research or R&D.
Any goal established shall not be less
than the agency's achieved percentage
to small business in research or R&D
funding the preceding fiscal year. SBIR
awards may be counted toward this goal
achievement. (Non-SBIR awards to
small business may not be counted
toward meeting SBIR program funding
levels.)

8. Small Business Innovation Research
Program

a. The SBIR program is a uniform
process of soliciting proposals and
awarding funding agreements for
research or R&D to meet agency needs.

b. Each agency shall at least annually
issue an SBIR solicitation on a
substantial number of research or R&D
topic areas of interest to the agency.
Both the list of topics and the
description of the topics shall be
comprehensive to provide a wide range
of opportunity for small business
concerns to participate in the agency
research or R&D programs. Topics shall
emphasize the need for proposals with
advanced concepts to meet specific »
agency research or R&D needs. Each
topic shall describe the needs in
sufficient detail so as to assist small
firms in providing on-target responses
but shall not involve detailed
specifications to prescribed solutions of
the problems. Proposals that offer
approachgs already developed to the
prototype stage shall be part of the
agency's regular R&D or production
procurement programs. Because the
program is intended to increase the use
of small business firms in Federal R&D,
a minimum of two-thirds of each SBIR
funding agreement must be carried out
in the proposing firm and the primary
employment of the principal investigator
must be with the small business firm at

the time of award and during the
conduct of the proposed effort unless
otherwise approved in writing by the
contracting officer. Primary employment
means that more than one-half of the
principal investigator's time is spent
with the small business.’

c. To stimulate and foster
technological innovation, including
increasing private sector applications of
Federal R&D, the program must follow
the uniform process of three phases:

(1) Phase I. Phase I involves a
solicitation of proposals to conduct
feasibility related experimental or
theoretical research or R&D efforts on
described agency requirements. The
object of this phase is to determine the
technical feasibility of the proposed
effort and the quality of performance of
the small firm with a relatively small
agency investment before consideration
of further Federal support in Phase II,

(a) Several different proposed
solutions to a given problem may be
funded,

(b) Awards shall be made primarily
on the basis of scientific and technical
merit. Secondary considerations may
include program balance, critical agency
requirements, whether the proposal
indicates potential commercial
applications (in addition to meeting
agency needs) and whether the proposer
intends to obtain follow-on non-Federal
funding to pursue the commercial
applications in Phase IIL

(c) Only awardees in Phase I are
eligible to participate in Phase IL
Agencies may include a provision
requiring submission of a Phase II
proposal as a deliverable item under
Phase L

(2) Phase I, Phase Il is the principal
research or R&D effort. Funding shall be
based upon the results of Phase I and
the scientific and technical merit of the
Phase Il proposal. The object is to
continue the research or R&D initiated
under Phase [ on agency needs.
However, the Government is not
obligated to fund any specific Phase I
proposal. The Phase II award decision
requires, where proposals are evaluated
as being of approximately equal merit,
that special consideration shall be given
to proposals that have obtained a
contingent commitment for follow-on
funding from a non-Federal third party
for Phase III, preferably for an amount
at least equal to that requested from the
Government for Phase IL

(3) Phase IIl. Where appropriate
Phase 111 is to be conducted by the small
business {including joint-ventures or
R&D partnerships) to pursue commercial
applications of the government research
or R&D funded in Phases [ and IT with
non-Federal funds, including those

obtained through exercising the follow-
on funding commitment. Phase III also
may involve follow-on non-SBIR funded
R&D or production contracts with a
Federal agency for potential products or
processes intended for use by the United
States Government.

7. Unilateral Actions of Participating
Agencies and Departments

The Act requires each participating
agency to:

a. Unilaterally determine the
categories of projects to be included in
its SBIR program.

b. Issue SBIR solicitations in
accordance with the SBA master
schedule.

¢. Unilaterally receive and evaluate
proposals, resulting from SBIR
solicitations and make awards.

d. Administer its own SBIR funding
agreements (or delegate such
administration to another agency).

e. Make payments to recipients of
SBIR funding agreements on the basis of
progress toward or completion of the
funding agreement requirements.

f. Make an annual report on the SBIR
program to SBA and the Office of
Science and Technology.

8. SBA Source File

a. SBA Procurement Automated
Source System (PASS).

(1) 1t is intended that PASS shall be
the principal Government SBIR source
identification system. PASS uses a “key
word” system that identifies the
capabilities of a small (registered) firm
related to specific Government
requirements. Over 95 remote terminals
nationwide now provide direct PASS
access to instantaneously retrieve
supplier profiles by searching and
matching over 7,000 key words.

(2) Agency technology managers and
other offices may contact SBA, Office of
Procurement and Technical Assistance,
to obtain further information concerning
PASS direct access. Where terminals
are not available for direct access,
agencies may contact the SBA Office of
Innovation, Research and Technology
for assistance. R&D firms registered
with PASS will receive copies of SBIR
master solicitation schedules.

b. Separate Agency Research or
Research and Development Source
Listings. Participating agencies may
supplement PASS data with available
in-house source information compiled
from previous research or R&D actions.
Agencies should advise these firms to
complete PASS application profiles to
assure PASS registration. SBA will
supply the PASS application forms to
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the participating agencies for this
purpose.

¢. Federal Procurement Data System
(FPDS). Participating agencies should
review FPDS data that identify small
business awardees of research or R&D
contracts as a potential supplement to -
their existing source data base.

9. SBA Coordination of SBIR
Solicitation Schedules

a. Generally, it is desirable that all
SBIR solicitation preparation be
completed as early as practicable in
each fiscal year. Early solicitation
preparation is important considering the
minimum agency participation levels
established by public law. The
development and selection of agency
research or R&D topics is critical to the
success of the program and shall be
initiated as early as possible.

(1) It is intended that all agency
solicitation release schedules will be
coordinated and confirmed with SBA by
not later than January 15, allowing

‘sufficient time for SBA preparation and
distribution of a master SBIR Program
Solicitation release schedule. Agencies
shall notify SBA of any change in topics
or dates of issue and response.

(2) It is recognized that bunching of
fiscal year solicitations, all with the
same proposal due dates, may
practically prohibit qualified small
concerns from the preparation and
timely submission of proposals for more
than one SBIR project. Therefore, a goal
in scheduling for FY 1983 will be to
minimize bunching of proposed
submission dates. Participating agencies
may elect to establish multiple proposal
due dates within one solicitation or to
issue multiple solicitations within a
given fiscal year to facilitate the greatest
possible response from small business
or to facilitate in-house agency proposal
review and evaluation scheduling.

b. The Act requires issuance of (Phase
1) Program Solicitations in accordance
with a schedule coordinated between
SBA and the agency. The SBA
organization responsible for
coordination of solicitation release is:
Office of Innovation, Research and
Technology, Small Business
Administration, 1441 L Street NW.,
Washington, D.C. 20418.

10. SBA Master (Phase I) Program
Solicitation Release Schedule

a. SBA Publication. The SBA, as
required by public law, shall prepare
and issue a master Phase I Program
Solicitation release schedules, covering
all participating agencies, related to
each fiscal year's program. The SBA will
also issue amendments to the schedules
to reflect subsequent changes in topics,

solicitation release dates and proposal
due dates. The schedules will be based
upon the data received by SBA from the
agencies. The agencies are advised,
however, that:

(1) The publication of the master
release schedule is not intended to
restrict or prohibit application of
customary or other internal agency
procedures designed to obtain publicity
for its research or R&D programs.

(2) The master release schedule
publication by SBA shall not be
interpreted as a substitute or relief
vehicle for existing statutory and
regulatory publication requirements
related to individual or specific
procurement/grant actions.

b. Master Schedule Content. The
master release schedules will include
sufficient data to effectively apprise
appropriate segments of the nation's
small business community of
forthcoming SBIR Program Solicitations,
thereby assisting the participating
agencies in identifying prospective,
responsible sources. The agencies shall
provide by January 15, 1983, and each
successive year, the following
information:

(1) The list of topics upon which
research or R&D effort will be sought.
Each research or R&D topic shall have
approximately 10 words or less in its
title.

(2) Agency address from which SBIR
Program Solicitations can be obtained.

(3) Names, addresses, and phone
numbers of agency contact points where
SBIR-related inquiries may be directed.

(4) Estimated dates of Program
Solicitations release.

(5) Estimated dates for receipt of
proposals.

(8) Estimated number and average
amounts of FY awards.

c. In order to accommodate agencies
planning to issue solicitations prior to
January 15, SBA will issue Master
Release Schedules as necessary.

11. Simplified, Standardized and Timely
SBIR Program Solicitations

a. Instructions for SBIR Program
Solicitation Preparation. The Small
Business Research Development Act
(Pub. L. 97-219) requires “* * *
simplified, standarized and timely SBIR
solicitations” (Sec. 4(j)(1)). Further, the
Act requires the SBIR programs of
participating agencies to use a "uniform
process” (Sec. 4(e)(4)) and that the
regulatory burden of participating in the
SBIR programs be minimized. The
instructions in Appendix 1, therefore,
purposely depart from normal
Government solicitation formats and
requirements. Prepare SBIR Program
Solicitations according to Appendix 1.

b. Agencies shall provide the SBA,
Office of Innovation, Research and
Technology, five copies of each
solicitation and any modifications
thereto.

¢. Non-SBIR R&D-Related Actions. It
is not intended that the SBIR Program
Solicitation replace or be used as a
substitute for unsolicited proposals or
R&D awards to small business as
authorized by existing procurement
regulations; nor are the SBIR Program
Solicitation procedures intended to
prohibit other agency R&D actions with
small business concerns carried on in
accordance with applicable statutory/
regulatory authorizations.

12, Simplified and Standardized Funding
Process

In its requirement for the
establishment of a “simplified,
standardized funding process,” the SBIR
legislation requires that specific
attention be given to the following areas
of SBIR program administration:

a. Timely Receipt and Review
Proposals.

(1) Participating agencies shall
establish firm schedules and review
formats for appropriate distribution of
the proposals for reviewing
recommendations and submission to the
SBIR program manager for award
determinations.

(a) All activities related to Phase I
proposal reviews shall normally be
completed and awards made within 6
months from the date proposals are
received by the agencies.

(b) The SBIR Program Solicitations for
Phase I will establish proposal
submission dates. Related to Phase II
activity, an agency may establish set
proposal submission dates; however, it
is anticipated that each agency will
negotiate mutually acceptable proposal
submission dates with individual Phase
1 performers, accomplish proposal
reviews expeditiously, and proceed with
awards. While it is recognized that
Phase II arrangements between the
Government and contractor may require
more detailed negotiation to establish
terms acceptable to both parties, the
agencies must not sacrifice the research
or R&D momentum created under Phase
I by engaging in unnecessarily
protracted Phase II proceedings.

(c) It can be anticipated that SBIR
participants will submit duplicate or
similar proposals to more than one
soliciting agency when the work
projects appear to involve similar topics
or requirements which are within the
expertise and capability levels of the
small business proposer. To the extent
reasonably feasible, interagency funding
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duplications related to acquiring similar
technology under the SBIR program
should not occur. For this purpose, the
standardized SBIR Program Solicitation
will require the proposers to indicate the
name and address of the agencies to
which duplicate or similar proposals
were made and to identify by subject
the projects for which the proposal was
submitted and the dates submitted. The
same information will be required for

" previous SBIR awards. Each SBIR-
participating agency shall promptly
submit to SBA announcements listing
Phase I awards. SBA's Office of
Innovation, Research and Technology
will distribute these lists to participating
agencies. This is intended to assist
participating agencies in identifying
research or R&D programs already in
process that may be of interest to them.

b. Review of SBIR Proposals.
Agencies are encouraged to use their
normal review process for SBIR
proposals whether internal or external
evaluation is used. A more limited
review process may be used for Phase I
due to the larger number of relatively
small proposals anticipated. Where
appropriate, “peer” reviews, that are
external to the agency, are authorized
by the SBIR legislation. Participating
agencies are cautioned that all review
procedures shall be formulated to
minimize any possible conflict of
interest as it pertains to contractor
proprietary data. The standardized SBIR
solicitation will advise potential
proposers that proposals may be subject
to an established external review
process, but that the proposer may
include in its proposal company
designated proprietary information.

¢. Proprietary Information Contained
in Proposals. In preparation of the
standardized SBIR Program Solicitation
as described in Appendix 1, provisions
will be included requiring confidential
treatment of proprietary information to
the extent permitted by law. Offerors
will be discouraged from submitting
information considered proprietary
unless it is deemed essential for proper
evaluation of the proposal. The
solicitation will require that all such
information be clearly identified and
marked with a prescribed legend.
Agencies may elect to requiré proposers
to limit proprietary information to that
essential to the proposal and to have
such information submitted on a
tseparate page or pages keyed to the

ext.

d. Selection of Awardees.
Participating agencies shall establish a
proposal review cycle wherein
successful proposers may be notified of
award within 8 months of Phase I

proposal submissions. Phase I
submissions, review, and selections
shall be more closely controlled by
singular arrangements between the
Government and each Phase I performer
selected for Phase II effort.

(1) The standardized Program
Solicitation (Appendix 1) shall:

(a) Advise Phase I finalists that
additional information may be
requested by the awarding agency to
evidence awardee responsibility for
project completion.

(b) Contain information advising
potential offerors of basic proposal
evaluation criteria, such as legally
required Phase II consideration to
proposals that have demonstrated third
phase, non-Federal follow-on funding
commitments.

e. Rights in Data Developed Under
SBIR Funding Agreement. The SBIR
legislation provides for “retention of
rights in data generated in the
performance of the contract by the small
business concern.” The legislative
history clarifies that the intent of the
statute is to provide authority for the
participating agency to protect technical
data which is generated under the
funding agreement, and to refrain from
disclosing such data to competitors of
the small concern or from using the
information to produce future technical
procurement specifications which could
harm the small business which
discovered and developed the
innovation until the small business has a
reasonable chance to seek patent
protection if appropriate. Therefore, it is
recommended, that except for program
evaluation, participating agencies
protect such technical data for a period
of two years from the completion of the
project from which the data was
generated unless the agencies obtain
permission to disclose such data from
the contractor or grantee. However,
effective at the conclusion of the two-
year period, the Government shall retain
a royalty free license for Government
use of any technical data delivered
under an SBIR funding agreement
whether patented or not.

f. Title Transfer of Agency Provided
Property. Under SBIR legislation, title to
equipment purchased in relation to
project performance with funds
provided under SBIR funding .
agreements may be transferred to the
awardee where such transfer would be
more cost effective than recovery of the
property by the government.

8. Cost Sharing.

(1) Cost participation could serve the
mutual interest of the participating
agencies and certain SBIR performers by
helping to assure the efficient use of

available resources. Cost-sharing,
however, shall not normally be
encouraged except where required by
other statutes.

(2) Except where required by other
statutes, participating agencies shall not,
as a general policy, request or require
cost sharing on Phase I and Phase II
projects. The standardized Program
Solicitation (Appendix 1) will, however,
provide information to prospective SBIR
performers concerning cost-sharing.
Cost participation will not be a
consideration factor in evaluation of
Phase I and Phase II proposals except
where required by other statutes.

h. Payment Schedules and Cost
Principles

(1) Consistent with Section 4 of the
SBIR legislation (Section 9(g)(6) of the
Small Business Act (as amended by Pub.
L. 87-219)), SBIR performers may be
paid under an applicable, authorized
progress payment procedure or in
accordance with a negotiated/
definitized price and payment schedule,
Advance payments are optional and
:nay be made under appropriate public

aw.

(2) All SBIR funding agreements shall
use, as appropriate, current cost
principles and procedures authorized for
use by the participating agencies.

i. Funding Agreement Types and Fee
or Profit. The legislative requirements
for uniformity and standardization
require that there be consistency in
application of SBIR program provisions
among participating agencies. This
consistency must consider, however, the
need for flexibility by the various
agencies in missions and needs as well
as the wide variance in funds required
to be devoted to SBIR programs in the
agencies. The following guidelines are
for the purpose of meeting both of these
requirements:

(1) Funding Agreement. The choice of
type of funding agreement (contract,
grant, or cooperative agreement) rests
with the awarding agency but must be
consistent with the guidelines in Pub. L.
95-224 (41 U,S.C. 501).

(2) Cost Basis. The funding agreement
may be granted, cost reimbursement,
cost-plus-a-fixed-fee or fixed price
consistent with the practices of the
awarding agency for similar research
awards to for-profit business concerns.

(3) Fee or Profit. Awarding agencies
are encouraged to provide for a
reasonable fee or profit on SBIR funding
agreements, including grants, consistent
with normal profit margins provided to
profit-making firms for R&D work.

j. Periods of Performance and
Extensions
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(1) Phase I Period of performance
should normally not exceed six months
except where agency needs or research
plans require otherwise. Exceptions
should be minimized.

(2) Phase II. Period of performance
under Phase Il is the subject of
negotiations between the selected Phase
I recipient and the awarding agency.
However, the duration of Phase II
should normally not exceed two years.

(3) In keeping with the legislative
intent to make a large number of
relatively small awards, modification of
funding agreements fo extend periods of
performance, increase the scope of work
or to increase the dollar amount should
be minimized, except for options in the
original Phase I or Il awards.

k. Dollar Value of Awards

(1) The SBIR legislation does not
establish limitations on dollar amounts
of Phase I or Phase Il awards. The
legislative history clearly envisions a
large number of relatively small awards
of **up to $50,000" and "“up to $500,000"
for Phase I and II respectively. While no
specific limitations on dollar amounts
for Phase I or IT are established by this
policy directive and while it is
recognized that some research or R&D
projects will require larger awards,
agencies should strive to plan SBIR
projects so that the majority of Phase I
awards will be $50,000 or less and the
majority of Phase II awards will be
$500,000 or less. SBA will amend the
policy directive as required to adjust the
$50,000 and $500,000 amounts to
compensate for inflation,

1. Grant Authority. The Small
Business Innovation Development Act
does not, in and of itself, convey grant

~authority. Each agency must secure
grant authority in accordance with its
normal procedures,

13. Annual Report to SBA and Office of
Science and Technology Policy

The SBIR legislation requires a
“simplified, standardized and timely
annual report"” from the participating
agencies on the SBIR program and those
required to establish goals thereunder to
the SBA and OSTP. Information to be
reported includes at least the following:

a. The number of awards pursuant to
grants, contracts or cooperative
agreements over $10,000 in amount and
the dollar value of all such awards,
identifying SBIR awards and comparing
the number and amount of such awards
with awards to other than small
business concerns.

b. The number of research or R&D
topics identified for solicitation, the
number of proposals received against
each topic and the number of awards

and dollar value by topic resulting from
the awards.

The SBA Office of Innovation,
Research and Technology and the Office
of Science and Technology Policy will
identify additional reporting elements
and will each develop their own format
for SBIR reporting. SBA's format will be
the subject of a subsequent policy
directive.

14. SBA Program to Monitor and Survey
SBIR Activity

a. Examples of SBIR Areas to be
Monitored by SBA, (1) SBIR Funding
Allocations. Of major significance to the
success of the SBIR program is the
magnitude and nature of the agencies'
funding allocations identified for fiscal
year SBIR applications. The SBIR
legislation explicitly relates to both the
definition of the SBIR effort, research or
R&D (as defined in the Act and OMB
Circular A-11), and the mathematical
methodology for determining fiscal year
participation levels for all work
categorized within the statutory
definitions. SBA will monitor these
allocations.

(2) Program Solicitation and Award
Status. The accomplishment of
scheduled SBIR events, such as Program
Solicitation release and contract, grant,
or cooperative agreement award, is
critical to meeting statutory mandates
and to operating an effective, useful
program. SBA plans to monitor these
and other operational features of SBIR
program implementation. Except in
instances where SBA assistance is
requested related to a specific SBIR
project, contract, etc., SBA does not
intend to monitor administration of the
agreements.,

(3) Follow-on Funding Commitments. '

SBA will monitor whether follow-on
non-Federal funding commitments
obtained by Phase I awardees for Phase
II were considered in the evaluation of
Phase II proposals as required by the
Act.

(4) Intraagency Regulations. To
achieve the program efficiency
envisioned by the SBIR legislation, it is
essential that no implementing
regulation be promulgated by the
participating agencies that is
inconsistent with or contradicts either
the letter of intent of the legislation and
this directive. SBA's monitoring activity
will include review of rules and
regulations and procedures generated to
facilitate intra-agency SBIR program
implementation.

15. SBIR Information System

SBA will prepare and distribute
information materials (pamphlets, fact
sheets and news releases as

appropriate) that describe the basic
elements of the SBIR program.

a. It is anticipated that SBA material
will be amended from time to time to
maintain relative currency as the SBIR
program progresses.

b. The legislative requirement for an
SBA-maintained information system is
not interpreted as prohibiting
participating agencies from publicizing
SBIR activities relating to individual
agency programs to identify
organizational structures actually
responsible for carrying on SBIR
operational functions.

(1) In view of certain joint SBA/
agency activities required by the SBIR
legislation, information publication may
often be most effectively accomplished
in concert.

(2) The participating agencies are
invited to advance suggestions to SBA
concerning existing information systems
that may be tailored to serve specific
SBIR publication needs.

c. SBA will identify in its initial SBIR
publication points of contact for
obtaining SBIR-related information.

(1) All participating agencies should
immediately establish contact points to
process inquiries related to specific
agency SBIR activities.

16. Small Minority and Disadvantaged
Business Concerns

Pub. L. 97-219 (Sec. 2(b)(3)) states that
one of its purposes is “to foster and
encourage participation by minority and
disadvantaged persons in technological
innovation."

a. To carry out this purpose of the
SBIR legislation, SBA will place special
emphasis on these individuals and
concerns in its SBIR source and
information programs.

b. A detailed outreach program for
this purpose will be developed and
described in a subsequent instruction.

c. While these individuals and small
concerns will be required to compete for
SBIR awards on the same basis as all
other small business concerns,
participating agencies are encouraged to
work independently and cooperatively
with SBA to develop methods to
encourage qualified small minority and
disadvantaged firms to participate in
their SBIR programs. The standardized

. reporting format to be developed for

SBIR programs (see paragraph 14) will
require solicitation and award data on
minority and disadvantaged persons
and concerns.

17. Exemption for National Security or
Intelligence Functions

a. The SBIR legislation provides for
exemptions related to the simplified,
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standardized funding process “* * * if
national security or intelligence
functions clearly would be jeopardized.”
This “exemption” should not be
interpreted as a blanket exemption or
prohibition of SBIR participation
concerning acquisition of effort related
to these subjects and functions except
as specifically defined under Section 4
(Section 9(e)(2) of the Small Business
Act (as amended by Pub. L. 97-219)) of
the SBIR public law. Agency technology
managers in directing research or R&D
projects under the SBIR program, where
the project subject matter may be
particularly sensitive to national
security must make a determination on
which, if any, of the standardized
proceedings clearly place national
security and intelligence functions in
jeopardy, then proceed with an
acceptable modified process to complete
the SBIR action.

b. It is anticipated that SBA's SBIR
program monitoring activities, except
where prohibited by security
considerations, shall include a review of
nonconforming SBIR actions justified
under this public law provision.

Appendix 1.—Instructions for SBIR
Program Solicitation Preparation

The Small Business Innovation
Development Act (Pub. L. 87-219)
requires "* * * gimplified, standardized
and timely SBIR solicitations” (Sec. 4,
Section 9(j)(1)). Further, the Act requires
the SBIR programs of participating
agencies to utilize a “uniform process"
(Sec. 4, Section 9(E)(4) and that the
regulatory burden of participating in the
SBIR programs be minimized. Therefore,
the following instructions purposely
depart from normal government
solicitation formats and requirements.
SBIR solicitations will be prepared and
issued as Program Solicitations in
accordance with the following
instructions.

Limitation in Size of Solicitation

In the interest of meeting the
legislated requirement for simplified and
standardized solicitations, the entire
SBIR solicitation with the exception of
Section III “Research Topics,” described
below, will be limited to 20 pages. There
is no page limit on Section III “Research
Topics.”

Format

SBIR Program Solicitation will be
prepared in a simplified, standardized,
easily read, easy to understand format
including a cover sheet, table of
contents and the following sections in
the order listed (content of each section
is discussed below):

I. Program Description

IL Definitions

IIL. Research Topics

IV. Proposal Preparation Instructions and
Requirements

V. Method of Selection and Evaluation
Criteria

VL. Considerations

VII. Submission of Proposals

VIIL Scientific and Technical Information
Sources

Cover Sheet

The cover sheet or title page of an
SBIR Program Solicitation shall clearly
identify the solicitation as a Small
Business Innovation Research Program
Solicitation, identify the agency issuing
the solicitation, and date (or dates)
proposals are due under the solicitation
and the solicitation number.

Instructions for Preparation of Program
Solicitation Sections I through VIII
I. Program Description

A. Summarize in narrative form the
invitation to submit proposals and
objectives of the SBIR program.

B. Describe in narrative form the
agency's SBIR program including a
description of the three phases. Note in
your description that the solicitation is
for Phase I proposals only. (See Section
V11, 65-01.)

C. Describe program eligibility, as
follows:

Eligibility. Each organization
submitting a proposal must qualify as a
small business for research purposes. In
addition, the primary employment of the
principal investigator must be with the
small business firm at the time of award
and during the conduct of the proposed
research.

D. List name, address and telephone
number of agency contacts for
information on the Program Solicitation.

IL Definitions

Whenever terms that are unique to the
SBIR program, a given solicitation or
portion of a solicitation are used, these
terms will be defined in a separate
section titled “Definitions."” As a
minimum the definitions of small
business and small disadvantaged
business from paragraph 4 of Small
Business Administration (SBA) Policy
Directive 65 01 shall be included in this
section.

_ IIL Research Topics

Describe the research or R&D topics
and subtopics for which proposals are
being solicited sufficiently to inform the
proposer of technical details of what is
desired while leaving sufficient
flexibility in order to obtain the greatest
degree of creativity and innovation

consistent with the overall objectives of
the SBIR programs.

IV. Proposal Preparation Instructions
and Requirements

The purpose of this section is to tell
the proposer what to include in his or
her proposal and to set forth limits on
what may be included. It should also
provide guidance to assist proposers in
improving the quality and acceptance of
proposals particularly to firms which
may not have previous Government
experience,

A. Limitations on Length of Proposal.
Include at least the following
information:

1. SBIR Phase I proposals will not
exceed a total of 20 pages (regular size
type—no smaller than elite—, single or
double spaced, standard 8%" x 11"
pages) including cover page, budget and
all enclosures or attachments.

2. A notice that no additional
attachments, appendices or references
beyond the 20-page limitation will be
considered in proposal evaluation and
that proposals in excess of the 20-page
limitation may not be considered for
review or award.

B. Proposal Cover Sheet. Every
proposer will be required to include at
least the following information on the
first page of proposals submitted:

1. Agency and solicitation number.

2. Topic Number.

3. Subtopic Number.

4. Topic Area.

5. Project Title,

6. Name and complete address of firm.

7. Small Business certification as
follows: 3

The above organization certifies it is a
small business firm and meets the definition
stated in the Small Business Act, 15 U.S.C.
631 and in the Definitions Section of the
Program Solicitation.

8. Minority or Disadvantaged Business
Certification as follows:
The above organization certifies that it

does
does not

qualify as a minority or disadvantaged
person or firm as defined in the Definition
Section of the Program Announcement.

9. Disclosure permission statement as
follows:

+ Will you permit the Government to disclose
the title only of your proposed project, plus
the name, address, and telephone number of
the corporate official of your firm, if your
proposal does not result in an award, to firms
that may be interested in contacting you for
further information or possible investment?
Yes—— No———.

10. Signature of a company official of
the proposing firm and that individual’s
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typed name, title, address, telephone
number, and date of signature.
_ 11, Signature of Principal Invesfigator
or Project Manager within the proposing
firm and that individual's typed name,
title, address, telephone number, and
date of signature.
. 12, Legend for proprietary information
as described in the “Considerations"”
Section of this Program Solicitation if
appropriate. R

C. Abstract or Summary. Proposers
will be required to include a one-page
project summary of the proposed
research or R&D including at least the
following:

1. Name and address of firm.

2. Name and title of principal
investigator or project manager.

3. Title of project.

4, Technical abstract, limited to two
hundred words.

5. Summary of the anticipated results
and implications of the approach (both
Phases I and II) and the potential
commercial applications of the research.

D. Technical Content. SBIR Program
Solicitations shall require as a minimum
the following to be included in proposals
submitted under them:

1. Identification and Significance of
the Problem or Opportunity. A clear
statement of the specific technical
problem or opportunity addressed.

2. Phase I Technical Objectives. State
the specific objectives of the Phase I
research and development effort,
including the technical questions it will
try to answer to determine the
feasibility of the proposed approach.

3. Phase I Work Plan. A detailed
description of the Phase I R&D plan. The
plan should indicate not only what will
be done, but how the R&D will be
carried out. Phase I R&D should address
the Objectives and the questions cited in
2 above, The methods planned to
achieve each objective or task should be
discussed in detail. This section should
be at least one-third of the proposal.

4, Related Research or R&D. Describe
significant research or R&D that is
directly related to the proposal including
any conducted by the project manager/
principal investigator or by the
proposing firm. Describe how it relates
to the proposed effort, and any planned
coordination with outside sources. The
proposer must persuade reviewers of his
or her awareness of key recent research
or R&D development by others in the
specific topic area.

5. Key Personnel and Bibliography of
Directly Related Work. 1dentify key
personnel involved in Phase I including
their directly related education,
experience, and bibliographic
information. Where vitae are extensive,
summaries that focus on the most

relevant experience or publications are
desired and may be necessary to meet
proposal size limitation.

6. Relationship with Future Research
and Development,

a. State the anticipated results of the
proposed approach if the project is
successful (Phase I and II).

b. Discuss the significance of the
Phase I effort in providing a foundation
for Phase Il research and development
effort.

7. Facilities. The conduct of advanced
research may require the use of
sophisticated instrumentation, A
detailed description, the availability and
location of instrumentation and physical
facilities necessary to carry out Phase I
should be provided.

8. Consultants. Involvement of
consultants in the planning and research
stages of the project is permitted.

a. If such involvement is intended, it
should be described in detail.

b, For Phase I, the total of all
consultant fees, facility leases or usage
fees and other subcontract or purchase
agreements may not exceed 33% of the
total funding agreement, unless
otherwise approved in writing by the
contracting officer.

9. Potential Commercial Applications
and Follow-on Funding Commitment.
Briefly describe:

a. Whether and by what means the
proposed research also appears to have
potential commercial application.

b. Whether you plan to obtain a
follow-on funding commitment to
accompany or follow the Phase II .
proposal.

10. A firm may elect to submit
essentially equivalent work under other
SBIR Program Solicitations, or may have
received other SBIR awards. In these
cases, a statement must be included in
each such proposal indicating:

a. The name and address of the
agencies to which proposals were
submitted or from which SBIR awards
were received.

b. Date of proposal submission or date
of award.

c. Title, Number, and Date of SBIR
Program Solicitations under which
proposals were submitted or awards
received.

d. Specify the applicable research
topics for each SBIR proposal submitted
or award received.

e. Titles of Research Projects.

f. Name and Title of Project Manager
or Principal Investigator for each
proposal submitted or award received,

E. Cost Breakdown/Proposed Budget.
The solicitation will require the
submission of simplified cost or budget
data. Appropriate and simplified forms

such as optional form 60 (FPRI-16.806)
may be used.

V. Method of Selection and Evaluation
Criteria

A. Standard Statement. Essentially
the following statement shall be
included in all SBIR Program
Solicitations: All Phase I and 11
proposals will be evaluated and judged
on a competitive basis. Proposals will be
initially screened to determine
responsiveness. Proposals passing this
initial screening will be technically
evaluated by engineers or scientists to
determine the most promising technical
and scientific approaches. Each
proposal will be judged on its own
merit. The Agency is under no obligation
to fund any proposal or any specific
number of propasals in a given topic. It
also may elect to fund several or none of
the proposed aproaches to the same
topic.

B. Evaluation Criteria. 1. The agency
in its evaluation process shall develop a
standardized method that will consider
as a minimum the following factors:

a. The technical approach and the
anticipated benefits that may be derived
from the research.

b. The adequacy of the proposed
effort and its relationship to the
fulfillment of requirements of the
research topic.

c¢. The soundness and technical merit
of the proposed approach and its
incremental progress toward topic
solution.

d. Qualifications of the proposed
principal/key investigators supporting
staff and consultants.

e. In Phase Il evaluations of proposals
of equal technical and scientific merit
the agency should give special
consideration to proposals which
demonstrate third phase non-Federal
capital commitments. Phase II proposals
may only be submitted by Phase I award
winners.

2. The factors in subparagraph 1. and
other appropriate evaluation criteria, if
any, shall be specified in the “Method of
Selection" Section of SBIR Program
Solicitations.

C. Peer Review. If it is contemplated
that as a part of SBIR proposal
evaluation external peer review will be
used, the Program Solicitation must so
indicate.

D. Release of Proposal Review
Information. After final award decisions
have been announced the technical
evaluations of the proposer’s proposal
may be provided, to the proposer only,
upon written request. The identity of the
reviewer shall not be disclosed.
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VI. Considerations

This section shall include, as a
minimum, the following information:

A. Awards. Indicate the estimated
number and type of awards anticipated
under the particular SBIR Program
Solicitation in question including:

1. Approximate number of Phase I and
Phase Il awards expected to be made.

2. Type of funding agreement, i.e.,
contract, grant or cooperative agreement
and whether fee or profit will be
allowed.

3. Cost basis of funding agreement,
e.g., grant, firm-fixed-price, cost
reimbursement, or cost-plus-fixed fee.

4, Information of the approximate
dollar value of awards for Phase I and
Phase IL

B. Reports. Describe the frequency,
nature and page length of reports that
will be required under Phase I
agreements. Interim reports should be
brief letter reports.

C. Payment Schedule. Specify the
method of payment under Phase 1
agreements.

D. Innovations, Inventions and
Patents.

1. Limited Rights Information and
Data,

a. Proprietary Information. Essentially
the following statement shall be
included in all SBIR solicitations:

Information contained in unsuccessful
proposals will remain the property of
the proposer. The Government may,
however, retain copies of all proposals.
Public release of information in any-
proposal submitted will be subject to
existing statutory and regulatory
requirements.

If proprietary information is provided
by a proposer in a proposal which
constitutes a trade secret, proprietary
commercial or financial information,
confidential personal information or
data affecting the national security, it
will be treated in confidence, to the
extent permitted by law, provided this
information is clearly marked by the
proposer with the term “confidential
proprietary information" and provided
the following legend appears on the title
page of the proposal:

For any purpose other than to
evaluate the proposal, this data shall not
be disclosed outside the government and
shall not be duplicated, used, or
disclosed in whole or in part, provided
that if a funding agreement is awarded
to this proposer as a result of or in
connection with the submission of this
data, the Government shall have the
right to duplicate, use, or disclose the
data to the extent provided in the
funding agreement. This restriction does
not limit the Government's right to use

information contained in the data if it is
obtained from another source without
restriction. The data subject to this
restriction is contained in pages — of
this proposal.

Any other legend may be
unacceptable to the Government and
may constitute grounds for return of the
proposal without further consideration
and without assuming any liability for
inadvertent disclosure. The Government
will limit dissemination of such
information to within official channels.

b. Alternative To Minimize
Proprietary Information. Agencies may
elect to instruct proposers to:

(1) Limit proprietary information to
only that absolutely essential to their
proposal.

(2) Provide proprietary information on
a separate page with a numbering
system to key it to the appropriate place
in the proposal.

c. Rights in Data Developed Under
SBIR Funding Agreements. To notify the
small concern of the policy stated in
Policy Directive 65.01, para. 12(e),
essentially the following statement will
be included in all SBIR Program
Solicitations: Rights in technical data
including software developed under the
terms of ‘any funding agreement
resulting from proposals submitted in
response to this solicitation shall remain
with the contractor or grantee, except
that the Government shall have the
limited right to use such data for
government purposes and shall not
release such data outside the
Government without permission of the
contractor or grantee for a period of two
years from completion of the project
from which the data was generated.
However, effective at the conclusion of
the two-year period, the Government
shall retain a royalty free license for
Government use of any technical data
delivered under an SBIR funding
agreement whether patented or not.

d. Copyrights. Include an appropriate
statement concerning copyrights and
publications; for example:

With prior written permission of the
contracting officer, the awardee normally
may copyright and publish (consistent with
appropriate national security considerations,
if any) material developed with (agency
name]) support. (Agency name) receives a
royalty-free license for the Federal
Government and requires that each
publication contain an appropriate
acknowledgement and disclaimer statement.

e. Patents. Include an appropriate
statement concerning patents; for
example: Small business firms normally
may retain the principal worldwide
patent rights to any invention developed
with Government support. The
Government receives a royalty-free

license for Federal Government use,
reserves the right to require the
patentholder to license others in certain
circumstances, and requires that anyone
exclusively licensed to sell the invention
in the United States must normally
manufacture it domestically. To the
extent authorized by 35 U.S.C. 205, the
Government will not make public any
information disclosing a Government-
supported invention for a two-year
period to allow the awardee a
reasonable time to pursue a patent.

E. Cost-Sharing. Unless in conflict
with another statute, include a
statement essentially as follows:

Cost-sharing is permitted for proposals
under this Program Solicitation; however,
cost-sharing is not required nor will it be an
evaluation factor in consideration of your
proposal.

Where cost-sharing is required by
statute, include an appropriate
statement.

F. Profit or Fee. Include a statement
on the payment of profit or fee on
awards made under the Program
Solicitation.

G. Joint Ventures or Limited
Partnerships. Include essentially the
following language:

Joint ventures are permitted provided the
entity created qualifies as a small business in
accordance with the Small Business Act, 15
U.S.C. 831, and the definition included in this
Program Solicitation.

H. Subcontracting Limits. Include
essentially the following statement:

Subcontracting as defined in this Program
Solicitation may not exceed thirty-three
percent of the total amount of the funding
agreement unless otherwise approved in
writing by the contracting officer.

L Contractor Commitments. To meet
the legislative requirement that SBIR
solicitations be simplified, standardized
and uniform, clauses expected to be in
or required to be included in SBIR
funding agreements shall not be
included in full or by reference in SBIR
Program Solicitations. Rather proposers
shall be advised that they will be
required to make certain legal
commitments at the time of execution of
funding agreements resulting from SBIR
Program Solicitations. Essentially the
following statement shall be included in
the “Consideration" Section of SBIR
Program Solicitations: Upon award of a
funding agreement, the awardee will be
required to make certain legal
commitments through acceptance of
numerous clauses in Phase I funding
agreements. The outline that follows is
illustrative of the types of clauses to
which the contractor would be
committed. This list should not be




52976 Federal Register /| Vol. 47, No. 227 /| Wednesday, November 24, 1982 / Rules and Regulations

understood to represent a complete list
of clauses to be included in Phase 1
funding agreements, nor to be specific
wording of such clauses. Cupies of
complete terms and conditions are
available upon request,

J. Summary Statements. The following
are illustrative of the type of summary
statements to be included immediately
following the statement in the
subparagraph L. These statements are
examples only and may vary depending
upon type of funding agreement.

1. Standards of Work. Work
performed under the contract must
conform to high professional standards.

2. Inspection. Work performed under
the contract is subject to Government
inspection and evaluation at all times.

3. Examination of Records. The
Comptroller General (or a duly
authorized representative) shall have
the right to examine any directly
pertinent records of the contractor
involving transactions related to this
contract.

4, Default. The Government may
terminate the contract if the contractor
fails to perform the work contracted.

5. Termination for Convenience, The
contract may be terminated at any time
by the Government if it deems
termination to be in its best interest, in
which case the contractor will be
compensated for work performed and
for reasonable termination costs.

6. Disputes. Any dispute concerning
the funding agreement which cannot be
resolved by agreement shall be decided
by the contracting officer with right of
appeal.

7. Contract Work Hours. The
contractor may not require an employee
to work more than eight hours a day or
forty hours a week unless the employee
is compensated accordingly (i.e.,
overtime pay).

8. Equal Opportunity. The contractor
will not discriminate against any
employee or applicant for employment
because of race, color, religion, sex, or
national origin.

9. Affirmative Action for Veterans.
The contractor will not discriminate
against any employee or applicant for
employment because he or she is a
disabled veteran or veteran of the
Vietnam era.

10. Affirmative Action for
Handicapped. The contractor will not
discriminate against any employee or
applicant for employment because he or
she is physically or mentally
handicapped.

11. Officials Not To Benefit. No
member of or delegate to Congress shall
benefit from the contract.

12. Covenant Against Contingent Fees.

No person or agency has been employed

to solicit or secure the contract upon an
understanding for compensation except
bona fide employees or commercial
agencies maintained by the contractor
for the purpose of securing business.

13. Gratuities. The contract may be
terminated by the Government if any
gratuities have been offered to any
representative of the Government to
secure the contract.

14, Patent Infringement. The
contractor shall report each notice or
claim of patent infringement based on
the performance of the contract.

K. Additional Information.
Information pertinent to an
understanding of the administration
requirements of SBIR proposals and
funding agreements not included
elsewhere shall be included in this
section. As a minimum, statements
essentially as follows shall be included
under “Additional Information" in SBIR
Program Solicitations:

1. This Program Solicitation is
intended for informational purposes and
reflects current planning, If there is any
inconsistency between the information
contained herein and the terms of any
resulting SBIR funding agreement, the
terms of the funding agreement are
controlling.

2. Before award of an SBIR funding
agreement, the Government may request
the proposer to submit certain
organizational, management, personnel,
and financial information to assure
responsibility of the proposer.

3. The Government is not responsible
for any monies expended by the
proposer before award of any funding
agreement.

4, This Program Solicitation is not an
offer by the Government and does not
obilgate the Government to make any
specific number of awards. Also,
awards under this program are
contingent upon the availability of
funds.

5. The SBIR program is not a
substitute for existing unsolicited
proposal mechanisms. Unsolicited
proposals shall not be accepted under
the SBIR program in either Phase I or
Phase IL

6. If an award is made pursuant to a
proposal submitted under this Program
Solicitation, the contractor or grantee or
party to a cooperative agreement will be
required to certify that he or she has not
previously been, nor is currently being,
paid for essentially equivalent work by
any agency of the Federal Government.

VII. Submission of Proposals

A. This section shall clearly specify
proposal due date (due dates where the
agency elects to phase proposal

submissions by research category or
topic).

B. This section shall specify the
number of copies of the proposal that
are to be submitted.

C. This section shall clearly set forth
the complete address where proposals
are to be submitted.

D. This section may include other
instructions such as the following:

1. Bindings. Please do not use special
bindings or covers. Staple the pages in
the uper left corner of the cover sheet of
each proposal.

2. Packaging. All copies of a proposal
should be sent in the same package.

VIIL. Scientific and Technical
Information Sources

Wherever descriptions of research
categories or topics include reference to
publications, information on where such
publications will normally be available
shall be included in a separate section
of the solicitation entitled “Scientific
and Technical Information Sources."

{FR Doc. 82-32278 Filed 11-23-82: 8:45 am)
BILLING CODE 8025-01-M

DEPARTMENT OF COMMERCE

Economic Development
Administration

13 CFR Part 311

Handicap Amendment to Civil Rights
Requirements on EDA Assisted
Projects

AGENCY: Economic Development
Administration (EDA), Commerce.

ACTION: Interim rule.

sUMMARY: This rule amends EDA's Civil
Rights regulations to include recent final
rules promulgated by the Department of
Cammerce (DOC) at 15 CFR Part 8b
(“DOC rule” or “DOC regulation(s]”.
The DOC rule establishes procedures
and policies to assure nondiscrimination
based on handicap in programs and -
activities receiving Federal Financial
assistance from the DOC. This DOC rule
was designed to implement the
requirements of Executive Order 12250
and of Section 504 of the Rehabilitation
Act of 1973, as amended, which
provides, in pertinent part, that “no
otherwise qualified handicapped
individual in the United States * * *
shall, solely by reason of his handicap,
be excluded from the participation in, be
denied the benefits of, or be subjected to
discrimination under any program or
activity receiving Federal financial
assistance * * *. EDA needs to amend
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its regulations to assure conformity in
EDA programs with the DOC rule.
pates: Effective date: November 24,
1982. Comments by: January 24, 1983.
ADDRESS: Send comments to the
Assistant Secretary for Economic
Development, U.S. Department of
Commerce, Room 7800B, Washington,
D.C. 20230.

FOR FURTHER INFORMATION CONTACT:
David Lasky, Supervisory Equal
Opportunity Officer, U.S. Department of
Commerce, Economic Development
Administration, Room 7027,
Washington, D.C. 20230, (202) 377-5575.
SUPPLEMENTARY INFORMATION: EDA is
amending its Civil Rights regulation at
13 CFR Part 311 to include recent DOC
regulations. The DOC regulations were
published on April 23, 1982, in the
Federal Register, 47 FR 17744 and
became effective (except for 15 CFR
8b.6(c) and 8b.17(e) which are being
reviewed by OMB because they contain
information collection requirements) on
May 24, 1982, The Supplementary
Information provided in 47 FR 17744 et
seq. April 23, 1982 is appropriate [with
some exceptions, as noted below] for
this EDA interim regulation. The
Supplementary Information for the DOC
regulation discusses background,
overview of the regulation, and the
impact of recent court decisions, All
references to Subpart C concerning
program accessibility are hereby
excluded, since EDA regulations at 13
CFR 309.14 currently cover the area. In
addition, Subpart D concerning post-
secondary education does not apply to
EDA. (See DOC regulation
Supplementary Information). The DOC
rule does not have a separate definition
for “other parties”, but subsumes in the
word “recipient”, coverage of
commercial or industrial organizations
located in a Federally assisted industrial
park. (See Supplementary Information to
DOC rule). Thus, all sections in EDA's
regulation at 13 CFR Part 311 which
refer to “other parties” have been
amended to include the provisions of 15
CFR Part 8b.

Because this rule relates to EDA's
grant and loan programs, it is exempt
from the notice and comment
procedures described in Section 553 of
the Administrative Procedure Act (5
U.S.C. 553). However, while the rule will
become effective upon publication in
interim form, the public will be given an
opportunity to comment before it is
published in final form,

In accordance with section 3(c)(3) of
Executive Order No. 12291, this rule has
been submitted to the Director of the
Office of Management and Budget.
There was no need for a regulatory

impact analysis. (This was consistent
with OMB procedures for the DOC rule.)

In addition, there were no separate
requirements concerning reporting or
recordkeeping provisions pursuant to
the Paperwork Reduction Act of 1980
(Pub. L. 96-511). (The OMB procedures
for the DOC rule cover this matter).

It has been determined by the General
Counsel of DOC that the DOC regulation
will not have a significant economic
impact on a substantial nuniber of small
entities,

List of Subjects in 13 CFR Part 311

Civil Rights, Equal Employment
Opportunity, Sex discrimination,
Handicapped.

Accordingly, EDA amends 13 CFR
Part 311 as follows:

PART 311—CIVIL RIGHTS
REQUIREMENTS ON EDA ASSISTED
PROJECTS

1. 13 CFR 311.1 is amended by adding
paragraph (a)(4) and revising
paragraphs (b) and (c) to read as
follows:

§311.1 Introduction.

(8) LA

(4) The Department of Commerce
(DOC) has promulgated a regulation
prohibiting discrimination against the
handicapped in Federally assisted
programs operated by DOC. This
regulation, published at 15 CFR Part 8b,
Subpart A—General Provisions (§ 8b.1-
8b.10); and Subpart B—Employment
Practices (§ 8b.11-8b.15) applies to EDA
Applicants and Recipients. Recipients
are EDA Grantees, Borrowers and
“Other Parties".

(b) In order to enforce the
nondiscrimination provisions listed in
(a)(1)-(3), EDA imposes certain
requirements, described below, on
applicants, grantees, borrowers, and
certain beneficiaries of its programs
which are called "other parties", Title 15
CFR 8.3 defines “other parties” as those
who enjoy “direct or substantial
participation in any program such as a
contractor, subcontractor, provider of
employment, or user of facilities or
services provided under any program.”
While construction contractors and
subcontractors are technically “other
parties” under the Title VI jurisdiction
of EDA, these regulations do not apply
to them since civil rights review,
monitoring, and enforcement for them
are, under Executive Order 11246, the
responsibilities of the Department of
Labor.

(c) Failure of a grantee, borrower, or
“other party”, except as provided for
pursuant to the provisions of 15 CFR

Part 8b, Subparts A and B, to comply
with requirements of this part may
result in sanctions or other legal action.
2.13 CFR 311.3 is amended by adding
paragraph (d) to read as follows:

§311.3 Requirements for Applicants,
Grantees, Borrowers, and “Other Parties”.

* * * - *

(d) Applicants for and recipients of
EDA financial assistance shall meet all
the requirements set forth in 15 CFR Part
8b, Subparts A and B.

(Sec. 701, Pub. L. 89-1386, 79 Stat, 570) (42
U.S.C. 3211); Sec. 1-105, Executive Order
12185; Department of Commerce
Organization Order 104, as amended (40 FR
56702, as amended)

Dated: October 30, 1982,
Carlos C. Campbell,
Assistant Secretary for Economic
Development.
[FR Doc. 82-32118 Filed 11-23-82; 8:45 am]
BILLING CODE 3510-24-M

CIVIL AERONAUTICS BOARD
14 CFR Part 204

[Economic Reg. Amdt. No. 5 to Part 204;
Docket No. 38904; Reg. ER-1307]

Data To Support Fitness Determination

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB is setting a 2-year
review period for fitness determinations
for non-operating air carriers, Carriers
that do not start service, or that have
not operated under authority for which a
fitness determination has been made, for
2 years after the fitness finding of the
Board for that authority must re-file data
about their fitness. The Board will then
decide whether a carrier's fitness has
changed such that action should be
taken against its authority to operate.
The carrier may not begin operations
while this determination is pending.
These rules enable the Board to meet its
obligation to monitor the continuing
fitness of air carriers that are not
operating.
DATE: Effective: February 22, 1983.
Adopted: June 3, 1982,

FOR FURTHER INFORMATION CONTACT:
Patricia Szrom, Chief, Special
Authorities Division, 202-873-5088, or
Joseph A. Brooks, Office of the General
Counsel, 202-673-5442, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428.
SUPPLEMENTARY INFORMATION: In

accordance with the Paper Reduction
Act (44 U.S.C, 3507). the reporting
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provisions that are included in this final
rule have been or will be submitted for
approval to the Office of Management
and Budget (OMB). They are not
effective until OMB approval has been
obtained.

Under section 401(r) of the Federal
Aviation Act of 1958, as amended, the
fitness requirement for those carriers
holding a certificate under section 401 is
a continuing one. The Board has the
authority under subsection (r), after
notice and hearing, to modify, suspend,
or revoke an air carrier’s certificate if it
is no longer fit, willing, and able to
operate, or if it violates any Board
reporting requirements to implement the
continuing fitness requirement. Similar
provisions apply to commuter air
carriers serving eligible points. The FAA
and the Board can directly monitor the
continuing fitness of carriers that are
operating in air transportation. Carriers
that are not operating, even though they
have been certificated or otherwise
authorized to provide service for which
a fitness finding is needed, pose a
special problem of how to review their
continuing fitness. The rule adopted
here requires such carriers to re-file
updated data from their original fitness
applications if the carrier has not
provided air transportation for 2 years
after the original filing. The rule further
states that while the Board is reviewing
those data to determine continuing
fitness, the carrier may not begin service
until the review is complete. The Board
will in each case fry to complete its
review within 60 days.

This rule is based on a notice of
proposed rulemaking (EDR—411, 45 FR
73085, November 4, 1980) and the
comments in response to it. In EDR-411,
the Board proposed a rule substantially
similar to the one adopted here.
Comments were filed by: Jet Fleet
Corporation, International Travel
Arrangers, DHL Airways, Trans Carib
Air, Rich International Airways,
Transamerica Airlines, and Rosenbalm
Aviation. After review of the comments,
the Board has decided to adopt the rule
as proposed, with several clarifications
requested by the commenters.

Several commenters argued that the
requirement to re-file fitness data is
unnecessary. They contended that a
carrier is most fit just before it starts to
operate, since its plans and personnel
are at that time concrete, not
speculative. Further, the re-filing of
fitness data after an arbitrary time
period is just a snapshot of fitness on
that date and must still rely on
proposals for future performance, they
argued. Instead of the proposed re-filing
requirements, these carriers proposed

that the Board work with the FAA,
which will continue after sunset of the
Board, to ensure that carriers are fit
before they start operations. The FAA
would then take over general fitness
supervision, since a carrier may not
operate without obtaining authority
from the FAA at the time it is ready to
start service. Some commenters further
argued that the Board should abandon
its proposed re-filing requirements and
incorporate those data in the joint FAA/
CAB continuing fitness monitoring
system now under development.

The Board disagrees that the rule is
unnecessary. It is imperative that the
Board ensure the continuing fitness of
carriers required to be found fit to
provide service. Because a carrier is
ready to operate does not necessarily
mean that it is still fit under the Act
years after its initial fitness finding and
certification or authorization. A carrier
that for 2 years or longer has not
operated under any Board authority
requiring a fitness finding most likely
will have personnel, financial backing,
and operating proposals different from
those present when the original
authority was sought. It is those
differences that the Board needs to re-
examine. Furthermore, the continuing
fitness monitoring system is far from
implementation.

Several commenters argued that the
proposal is in effect a suspension or
revocation of a carrier's certificate,
which may not be done without using
the procedures in section 401(g) of the
Act, including a hearing. The Board
disagrees with that argument. The 2-
year re-filing requirement for dormant
carriers is a condition on their operating
authority, and is consistent with the
Board's statutory obligation to ensure
that carriers continue to be fit while
holding operating authority. It is legal
and proper to use informal rulemaking
procedures to impose rules of general
applicability on carriers for operation in
air transportation. The carriers have had
full opportunity to comment on the
proposal. Only in those cases where
there is a controverted issue of fact that
cannot be resolved without an
evidentiary type of hearing might a full-
scale hearing be needed. There are no
such issues in this case, and no dispute
about a material fact. The rule adopted
here is procedural and is not an
adjudication of a carrier’s operating
authority. In the event that a carrier's
data filed under this rule cast doubt on
its ability to provide the service for
which it has been found fit, a full
proceeding as required by section 401(r)
may be started.

The commenters argued that the
proposed rule sets no procedures for
time or place of filing, how filing is
initiated, a hearing schedule, or any
other deadlines for the Board's decision
on the carrier's fitness. In response, the
final rule includes more definite time
schedules for carrier and Board action.
If a carrier has not operated for 2 years
under Board authority for which it was
found fit, under the final rule it must re-
file its fitness data at least 90 days
before it proposes to begin such
operations. The rule then states that the
Board will normally notify the carrier
within 60 days after re-filing of data is
completed whether the carrier is found
still fit, or whether a proceeding will be
started by the Board to investigate the
carrier’s fitness or take action against its
authority to operate. The rule is further
changed to clarify that the re-filing of
data is only required if the carrier
decides to start operations after a 2-year
or longer period of inactivity. The
expiration of the 2-year period itself
does not require that data be filed.

The commenters all made suggestions
for changes in the applicability of the
rule. Some argued that certificated
carriers should be required to re-file
fitness data only if they do not operate
at all under any Board certificate. Those
commenters argued that the Board has
sufficient fitness information from the
carrier’s operations to monitor its
continuing fitness for other certificate
authority not being used. In a related
matter, DHL also asked that the rule be
clarified as to whether the 2-year period
begins to run from the first fitness
determination made by the Board for a
carrier or from the last. DHL argued that
it should be the latter, since that is the
Board's most recent assessment of a
carrier’s fitness.

The Board does not agree with those
suggestions. Under our current fitness
rules, a carrier holding certificate
authority that seeks to substantially
change its operations must file
additional fitness data with the Board
(14 CFR 204.4). Prior to filing this
information, however, the carrier may
check with the Board's staff to
determine what specific data need be
filed. There is no reason to treat such
carriers, operating under one Board
authorization but now wanting to
operate under another authorization that
they have not used for 2 years,
differently from carriers seeking to begin
substantially different operations under
their present authority. Carriers desiring
to begin operations under a dormant
Board authorization must therefore
follow the same filing requirements as a
carrier that has been dormant for 2
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years in all of its operations. For
example, a carrier operating under a
section 418 domestic all-cargo certificate
that also holds, but for 2 years has not
operated under, a section 401 passenger
route certificate, would have to file
additional fitness information before
commencing the latter operations. The
same would be true for a section 418
carrier seeking, for the first time,
scheduled passenger authority under
section 401. We anticipate, however,
that where a carrier has been
conducting operations under one of its
certificates, any additional data that
may be required to implement
previously authorized operations would
be minimal. In this regard, carriers
should check with the Director, Bureau
of Domestic Aviation, before filing any
additional fitness data when involving
interstate or overseas air transportation
or the Director, Bureau of International
Aviation when involving foreign air
transportation, or the designees of such
persons. .

As proposed, the rule applies to those
carriers that have not operated for 2
years as of its effective date, and those
carriers that do not operate for 2 years
in the future. Both DHL and Trans Carib
argued against making the rule
“retroactive.” They contended that
carriers had no nbtice of a limitation on
their fitness finding when they were
certificated. To impose such a limit now,
they claimed, could compromise or
possibly destroy start-up plans, since it
adds uncertainty to the effectiveness of
the certificate. Both DHL and Trans
Carib suggested alternatives that would
start the 2-year period as of or after the
effective date of the rule.

The Board has decided against
including the alternatives suggested by
DHL and Trans Carib. Those carriers
that have not operated for 2 years
before the rule becomes effective should
not be exempt from the re-filing
requirements, The basic reason for the
2-year limit on unused authorizations is
the obsolescence of the data of which
the original authorization was based.
This reason applies with equal force to
newly authorized carriers and to those
whose authorizations are already 2
years old. To act otherwise here would
contravene the purpose of the rule. The
requirement for nonoperating carriers to
re-file fitness data will be made
effective 90 days after its adoption. This
will afford adequate notice for all such
carriers that might be affected by the
requirement.

Several other suggestions were made
by commenters. They argued that the
duration of the period after which
nonoperating carriers must re-file fitness

data should be increased to 3 years,
rather than 2 years as proposed. The
Board believes that a 2-year period is
the most that it can allow and still meet
its obligation to ensure the continuing
fitness of those air carriers initially
found fit. As stated in EDR—411, the
Board believes that beyond this time
there is reason to question whether the
initial financial, managerial, and
operational data remain the same as
when originally submitted. The factors
cited by the commenters, the rapidly
changing air traffic market and
economic conditions, are reasons not to
extend this time period beyond 2 years.

Commenters further suggested that
the filing and content of re-filed fitness
data be kept confidential, so as not to
compromise the ability of dormant
carriers to maintain their competitive
threat to incumbents. While the Board
understands the commenters' concerns,
it does not believe that the re-filing of
fitness data will compromise the
competitive advantages of one carrier
over another. The filing of these data
does not differ from the filing for an
initial fitness finding by the Board.
Therefore, only those data that are now
kept confidential in the original filings,
i.e, financial information for commuters,
will continue to be so regarded.
Requests for other types of data to be
kept confidential will be handled on an
ad hoc basis.

The last suggestion in the comments
was that the rule be amended to state
that if after review of the re-filed data it
is shown that the carrier continues to be
fit, this decision by the Board should be
considered the starting date for the
running of another 2-year period. That
was the Board's intent, and the rule has
been amended to clarify the point.

Contemporaneous with adoption of
this rule, a similar amendment is being
made in 14 CFR Part 291, concerning the
re-filing of fitness data for all-cargo
carriers certificated under seciton 418 of
the Act.

When Part 204 was adopted (ER-1180,
45 FR 42593, June 25, 1980), the Board
deferred action on its proposed
continuing fitness monitoring system.
ER-1180 stated that if adopted this
system would be placed in a § 204.8. The
adoption here of § 204.8 for fitness data
for dormant carriers is not intended to
take the place of, or to preclude future
Board action on, a continuing fitness
monitoring system for operating carriers.

List of Subjects in 14 CFR Part 204

Air carriers, Essential air service, and
Reporting and recordkeeping
requirements.

Accordingly, the Board amends 14
CFR Part 204, Data to Support Fitness
Determinations, as follows:

1. The authority citation for Part 204
is:

Authority: Secs. 204, 401, 407, 419, Pub. L.
85-726, as amended, 72 Stat. 743, 754, 766, 92
Stat. 1732; 49 U.S.C. 1324, 1371, 1377, 1389.

2. A new § 204.8 is added to Subpart B
to read:

Subpart B—Filing Requirements

* & & %

§ 204.8 Delay in start of initial service.

An air carrier that has not begun
initial operations to provide the air
transportation for which it was found fit,
willing, and able, and for which it was
granted authority by the Board, within 2
years of the date of that finding, or that
for a period of 2 years from the date of
such finding has not provided any air
transportation for which that type of
finding is required, shall refile data
required by § 204.5 or § 204.7, as
applicable, at least 90 days before it
intends to provide any such air
transportation. If there has been no
change in data previously submitted, the
carrier shall file a statement to that
effect signed by one of its officers. The
carrier may call the Deputy Director,
Bureau of Domestic Aviation (202-673-
5830) when involving interstate or
overseas air transportation or the
Associate Director for Proceedings,
Bureau of International Aviation (202-
673-5830) when involving foreign air
transportation, to find out what data are
already available to the Board and need
not be included in the re-filing. A carrier
to which this section applies shall not
provide any air transportation for which
it is required to be found fit, willing, and
able until the Board either decides that
the carrier continues to meet that
requirement, or finds that the carrier is
fit, willing, and able to perform such air
transportation. The Board will normally
notify the carrier within 60 days of
receipt of all required data that either
the Board's previous finding continues in
effect or further investigation is
necessary. The data of the decision of
the Board that its previous finding
continues in effect will begin a new 2-
year period under this section.

3. The Table of Contents of Subpart B
is revised to read:

Subpart B—Filing Requirements

- * - - -

204.8 Delay in start of initial service,
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By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 82-32274 Filed 11-23-82; 845 am}
BILLING CODE 6320-01-M

14 CFR Part 250

[Economic Regulations Amendment No. 19
to Part 250, Docket Nos. 33932, 36294; Reg.
ER-1306]

Oversales

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

suUMMARY: The CAB is modifying its
oversales and denied boarding
compensation rules as part of its review
of consumer protection rules prior to
sunset. U.S. air carriers on inbound
foreign flights will no longer be covered
by the rule. Passengers put on flights
scheduled to arrive within 1 hour of the
original arrival time need no longer be
paid denied boarding compensation. The
minimum compensation requirement is
eliminated. Passengers denied boarding
because of government requisition of
their space must now be compensated.
The changes are made at the Board's
initiative.

DATES: Adopted: October 7, 1982.
Effective: January 23, 1983; Carriers may,
at their discretion implement this rule
before that date,

FOR FURTHER INFORMATION CONTACT:
Joanne Petrie, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION:

In accordance with the Paperwork
Reduction Act of 1980 {44 U.S.C. 3507),
the Board has or will file a revised
estimate of the number of hours
associated with the reporting
requirements mandated by this rule,
This final rule should decrease the
reporting burden among all respondents
by over 300 hours.

The Denied Boarding Compensation
Rule

14 CFR Part 250 establishes minimum
standards for the treatment of airline
passengers holding confirmed
reservations who are not accommodated
because their flight has been oversold.
The rule sets up a two-part system. The
first encourages pasgengers to
voluntarily relinquish their confirmed
reservations in exchange for some
agreed-upon compensation. The second
gives passengers who are involuntarily
denied boarding some compensation. In
addition, the Board requires carriers to

state their practices in their tariffs, give
passengers notice of those practices
through signs and ticket inserts, and
report to the Board on a regular basis
the number of passengers denied
boarding.

In adopting the current rules, the
Board wanted to reduce the number of
passengers involuntarily denied
boarding to the smallest practicable
number without prohibiting deliberate
overbooking or interfering unnecessarily
with the airlines’ reservations practices.
Air travelers receive some benefit from
controlled overbooking, in that it allows
flexibility in making and cancelling
reservations, as well as buying or
refunding tickets. Overbooking makes
possible a system of confirmed
reservations that can almost always be
honored, without the need for
widespread use of advance purchase
requirements or ticket refund penalties.
It allows airlines to fill more seats,
reducing the pressure for higher fares,
and makes it easier for people to obtain
reservations on the flights of their first
choice. On the other hand, overbooking
is the major cause of oversales, and the
people who are inconvenienced are not
those who do not show up for their
flights, but passengers who have
conformed to all carrier rules. The
current rule allocates the risk of being
denied boarding among travelers by
requiring airlines to solicit volunteers
and use a nondiscriminatory boarding
priority procedure. The costs of
overbooking are spread among all
passengers.

The Board’s Proposal

In EDR-436, 46 FR 62285, December
23, 1981, the Board began a
comprehensive review of its oversales
and denied boarding compensation rules
as part of its pre-sunset examination of
consumer protection rules. Part 250 only
applies to certificated carriers operating
aircraft with more than 60 seats. In a
recent rulemaking (ER-1237, 46 FR
42442, August 21, 1981), the Board
considered the impact of the oversales
rule on small aircraft operators, and
decided that the costs to small carriers
outweighed the benefits to consumers.

The Board requested comment on two
options. The first option was to revoke
the oversales rule, either immediately or
after a 1-year transition period. In
addition, the Board requested comment
on whether the reporting requirement
should be retained. The second option
was to retain the current rule with some
modification to reflect changes that have
taken place during the transition to
deregulation. The proposed changes
were as follows:

(1) Eliminate the requirements for U.S,
and foreign carriers on inbound foreign
flights;

(2) Base the involuntary DBC payment
only on the oversold flight rather than °
including the prices of connecting
segments;

(3) Provide that no DBC payment is
required if the bumped passenger can be
accommodated, at no extra charge, on
an alternative flight scheduled to arrive
within 1 hour of the original arrival time;

(4) Eliminate the minimum DBC

. payment; and

(5) Codify a liberal exemption policy
for air carriers that wish to experiment
with alternatives to Part 250. il

This final rule adopts the second
option with some modifications.

Summary of Comments

Thirty formal comments, five reply
comments and 97 informal comments
were filed by carriers, trade
associations, governmental agencies,
businesses and individuals in response
to the NPRM.! Eight of the formal
commenters favored revocation of Part
250, while 19 of the formal commenters
supported retention of the rule with
modification. Three commenters
requested that no change be made.
Nearly all of the informal comments
supported retention of the rule in some
form, although many of these comments
focused on ways to reduce the number

* of "no-shows,” rather than on the denied

boarding compensation system.
Support for Option I—Revocation of the
Rule

Approximately half the foreign air
carriers responding, the U.S. Department
of Justice, and People Express favored
the first option, of revoking Part 250
either immediately or after a 1-year
suspension period. They argued that
government interference in carriers’
booking practices is not necessary in a

1 The formal commenters included Northwest
Airlines, American Airlines, Aloha Airlines, Eastern
Air Lines, People Express, Transamerica, TWA,
Alia, South African Airways, Air Afrique, Pakistan
International Airlines, Air India, Alitalia, British
Airways, Air France, Japan Airlines, Joint Foreign
Carriers (Air Canada, Lufthansa, Sabena and
Swissair), KLM, Singapore Airlines, New York State
Department of Transportation, City of New York—
Department of Consumer Affairs, U.S. Department
of Justice, Airline Passengers Association, American
Society of Travel Agents, Aviation Consumer
Action Project (logether with Congress Watch,
Consumer Federation of America and Idaho
Consumer Affairs), Air Transport Association of
America (representing Air California, American,
Braniff, Frontier, Midway, Northwest, Pacific
Southwest, Piedmont, Republic, TWA, Texas
International, United, USAIr, and Western),
McCarran International Airport, Bell Helicopter
Textron, International Harvester and Richard L.
Garwin.
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competitive environment, other
industries are not required to provide
such minimum mandatory insurance,
and in any event this is not the kind of
risk government should regulate. DOJ
argued that airlines will offer protection
to the degree that passengers are willing
to pay for it, and that it is preferable for
the marketplace to allocate the costs
and benefits of overbooking and
oversales. Consumers will be protected,
DOJ maintained, because carriers have
economic incentives to protect their
reputation and maintain passenger good
will, Carriers already have a number of
ways of dealing with the problem of no-
shows, such as conditional reservations
and cancellation penalties. People
Express argued that without regulation,
carriers will have incentives to find new
and better solutions, which can be
tailored to the circumstances of each
case.

Several foreign carriers stated that no
transition to revocation of the rule is
necessary. Small aircraft operations
have already been excluded from the
rule, and the provision for double
indemnity was suspended for
approximately one year because of the
air controller situation. Consumers are
aware of differing practices and are able
to voice their needs to airlines. These
commenters forecasted that revocation
would not result in any abrupt change in
carrier practice, but would merely give
carriers greater flexibility to respond in
a competitive manner.

The Joint Foreign Carriers (Air
Canada, Lufthansa, Sabena, Swissair),
Alitalia, and South African Airways
preferred suspension of the rule with
automatic revocation in 1 year. They
argued that a transitional period is
needed to explore alternatives,
investigate the legal and economic
consequences of a change, print new
notices, and disseminate information.
Alitalia urged the Board to take time to
study the IATA scheme and consider
replacing Part 250 with it.

The Joint Foreign Carriers also
requested that airlines not be required
to remove their oversales rules from
tariffs. They argued that international
tariffs, which continue after Board
sunset, are an important information
source for both passengers and ticket
agents. Without tariffs, they predict
there will be frequent and expensive
litigation over the adequacy of notice.
They argued that the Board should not
be coneerned that tariffs will be used
merely for exculpation of liability
because, as a practical matter, airlines
will give actual notice of their
overbooking and oversales practices to
their passengers.

Support for Option 2—Retain Part 250
With Some Modification

Two-thirds of the formal comments
filed favored Option 2. The Air
Transport Association of America,
representing 14 of its members, urged
the Board to modify Part 250 rather than
revoke it. It said, “*'While the carriers
strongly desire to operate their
businesses with a minimum of
governmental economic regulation, they
also desire to avoid a series of costly
regulatory policy reversals." In
particular, they focused on the Board's
statements about the possibility of
reregulation if the industry does not
adequately deal with the problem of
oversales. At the same time, however,
they did specifically acknowledge that
the oversales rule provides important
public benefits. It removes the
possibility of “unilateral, uncoordinated
state regulation,” it facilitates
interlining, and it encourages resolution
of airline-passenger disputes.

Approximately half the foreign
carriers responding also supported
Option 2. Air France, for example,
argued that denied boarding
compensation is not an appropriate area
for carrier competition. British Airways
noted that even during the height of
service wars, carriers did not compete
on negative service elements. Japan
Airlines stated that oversales rules
similar to Part 250 are being adopted in
such places as the United Kingdom,
Hong Kong, Spain, and the Philippines,
indicating the need for and effectiveness
of the rule. KLM urged the Board to
revise Part 250 to conform to the rules
followed by the Association of European
Airlines, which roughly correspond to
the current U.S. rule.

The commenters offered specific
responses to the five proposed changes
and suggested other modifications, as
follows:

1. Inbound foreign flights.

All commenters focusing on this
proposed change agreed that inbound
flights should be treated similarly. Air
France and Singapore Airlines suggested
that U.S. carriers, like their foreign
counterparts, be subject to the rules of
the foreign country.

A number of commenters opposed the
requirement that carriers not complying
with Part 250 remove their oversales
tariffs and give passengers actual notice
of their practices. Transamerica, for
example, stated that under the terms of
certain bilateral agreements, the Board
could not mandate that foreign carriers
remove their oversales tariffs. In order
to treat all inbound carriers fairly,
Transamerica requested that
noncomplying U.S. carriers not be

treated differently. Singapore Airlines
argued that removal of tariffs is
impractical and should not be required.
ACAP, on the other hand, urged the
Board to eliminate tariff filing
requirements so that consumers will
receive actual notice and can sue more
easily.

2. Calculation of payments.

ATA and Aloha agreed that the
required compensation should be based
only on the oversold flight, and not on
the value of the flight coupons to the
passenger's next stopover or final
destination. (“Stopover" is defined in
the rule as a deliberate interruption of a
journey by the passenger, scheduled to
exceed 4 hours, at a point between the
place of departure and the place of final
destination.) ATA argued that the
compensation should bear a relation to
the cost of the reserved transportation
and not depend merely on blind chance,
and that the present “coupon roulette
system” is unfair because the carrier
cannot easily predict the cost of
bumping a passenger.

Aloha asked the Board to eliminate
the disproportionate impact of the
present rule on intra-Hawaiian carriers.
Because of geography, those carriers are
often required to pay denied boarding
compensation many times more than the
cost of the oversold flight, even if the
passenger makes the connection and
only suffers marginal inconvenience.

3. Exceptions to eligibility for denied
boarding compensation.

Most of the commenters agreed that
carriers should not be required to make
payments to passengers who can be
accommodated on alternate flights that
are scheduled to arrive within 1 hour of
the original flight. A number of carriers,
particularly foreign airlines, urged the
Board to go further and extend the
exemption from 2 to 6 hours, They
argued that such a delay is relatively
insignificant, especially in long-haul
markets, In addition, they said a long
leeway time is justified because of the
lower frequency of flights in
international markets and because of
the slot allocation limitations in some
domestic transportation. The
Association of European Airlines noted
that the 15 signatory countries to its
agreement limit compensation to cases
where a passenger is delayed more than
4 hours within Europe or 6 hours
elsewhere.

ACAP urged the Board to retain the
present system, or in the alternative,
permit an exemption only for flights
scheduled to arrive within 10 minutes of
the arrival time of the original flight.
According to them, any greater delay is
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a significant inconvenience for the
consumer that warrants compensation.

4. Minimum denied boarding
compensation payments.

All but one commenter agreed that
minimum payments should be
eliminated. That commenter suggested
that if the involuntary payment is too
low, the aigline will not have sufficient
incentive to try to avoid oversales.

5. Exemptions from Pant 250.

Most commenters generally favored a
liberal exemption policy. ATA, for
example, argued that freely granted
exemptions are very important. They
requested, however, that the Board
allow exempted air carriers to file rules
tariffs to encourage experimentation.
Eastern suggested that the Board adopt
a liberal exemption policy for all
carriers rather than making the ultimate

decision at this time. Air France tooka °

completely different view and argued
that since oversales is an inappropriate
area for carrier competition, the Board
should not liberally grant exemptions.

6. Other suggested changes.

Commenters proposed a number of
additional changes, as follows:’

a. Air India suggested that the
requirement of first soliciting volunteers
be eliminated or at least made optional,
since the rule results in practical
problems in retrieving luggage at the last
moment, and often delays departure of
the flight.

b. ATA recommended that the double
compensation requirement for lengthy
delays be eliminated. They argued that
the payment should be related to the
cost of the transportation, and that the
purpose of the rule is to compensate
passenger inconvenience rather than
penalize the carrier. i

c. TWA suggested that an additional
exception to the rule be added: that if a
carrier has to reduce the number of
seats on a flight due to unpredictable
mechanical or operational problems, the
passengers that cannot be
accommodated as a result should not be
eligible for denied boarding
compensation. In support of its position,
TWA argued that such an action is very
similar to equipment substitution and
often results in fewer passengers being
inconvenienced than would be the case
if the entire flight were delayed to
correct the problem or if a substitute
plane had to be brought in.

d. Air France requested that the Board
allow multilateral agreements as to
what consumer protections to provide.

e. Japan Air Lines asked the Board to
extend the time to tender payments from
the current 24 hours to 14 days. It argued
that such a change would relieve a
burden on the carrier without
significantly inconveniencing the

passenger because the denied boarding
compensation is not part of the
waveler's trip budget.

Support for Retaining the Current Rule

ACAP, ASTA, International Harvester
and many of the individual commenters
asked the Board to keep Part 250
without change. ACAP praised the rule
as one of the “wisest, most imaginative
and most popular consumer protection
rules ever written." All noted that the
rule has benefited both consumers and
the industry. The airlines are given total
flexibility in their overbooking policies
and have a number of ways to deal with
no-shows. When an oversale does occur,
the volunteer solicitation rule mitigates
hardships on time-sensitive passengers
and allows carriers to offer alternative
means of compensation. According to
these commenters, the compensation for
involuntary bumpees is equitable in the
vast majority of cases and allows
carriers to settle most claims on the
spot. In the few exceptional cases of
extreme hardship, these commenters
argued that it was fair to allow
passengers who refused the
compensation to sue.

International Harvester noted that in
the transition to deregulation, carriers
will increasingly need to improve
revenue flow and profitability by
maximizing aircraft utilization and
reducing operating costs. It expressed
concern that without the rule, airlines’
primary concern will be profits and not
customer satisfaction. Air France argned
that DBC is an inappropriate area for
carrier competition, and urged the Board
to maintain the status quo for outbound
international flights since “the system
works."

Informal Comments

Most of the informal comments were
filed by individuals responding to
newspaper and television reports about
the NPRM. Virtually all of these
comments urged the Board to retain
oversight in this area. Some commenters
urged that the penalties for oversales be
increased. A number of people noted
that bumping has become a more serious
problem over the last year because of
the cutback in number of flights and the
waiver of the double involuntary
payment, and urged the Board to correct
the situation,

Many of these comments focused on
the problem of no-shows and suggested
ways to limit their number. Some
suggested that only paid reservations be
protected, but conversely, that such
passengers be guaranteed a seat.
Alternative solutions included treating
airline tickets like theater tickets
(nonrefundable but freely transferable),

providing refunds only if accompanied
by a doctor's note, charging a flat 10
percent fee if a reservation is not
cancelled 24 hours prior to scheduled
departure, or simply requiring
reconfirmation prior to flight. To
encourage passengers to notify the
airlines of cancellations or changed
itineraries, a number of people
suggested that a special toll-free number
be set up to deal exclusively with such
transactions.

One commenter suggested that the
Board require carriers to set up a formal
dispute resolution system. He suggested
different levels of review culminating in
binding arbitration by representatives of
many air carriers,

The Final Rule

The Board is retaining Part 250 with
modifications, on the basis of its
judgment that it provides important and
cost-effective benefits for both
consumers and carriers. It is simple to
understand, and easy to administer.
Airlines are given flexibility in their
overbooking policies and have a number
of ways to deal with no-shows. When
an oversale does occur, the volunteer
rule allows carriers to bargain with
passengers to relinquish their confirmed
reservations. Carriers may offer non-
cash inducements such as free tickets or
service upgrades, which are popular
with passengers while having little
marginal cost to the airline, Even if the
carrier chooses to offer cash, volunteers
are generally willing to accept less than
the regulatory denied boarding
compensation. The volunteer solicitation
rule is popular with passengers because
it allow them to participate in the
decision-making process. The rule
mitigates the hardship on time-sensitive
passengers while at the same time
providing a benefit for those passengers
that are inconvenienced.

The rule facilitates the resolution of
airline-passenger disputes because
passengers are immediately informed of
their rights and options. There is no-
question about how much and when a
passenger must be paid. The problem is
generally resolved on the spot, thus
maintaining passenger goodwill and
eliminating the need for costly lawsuits.
In the exceptional case where the
regulatory DBC payment is not adequate
compensation, the passenger is free to
refuse it and bring private legal action,
Such refusal of the compensation puts
the carrier on notice of potential claims
and may facilitate negotiation of a
settlement,

The uniformity of the rule provides a
number of other benefits. Carriers and
travel agents save time by not having to
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provide explanations of how and why
the rules of various airlines differ.
Consumers are more likely to know their
rights and demand that airlines abide by
the rule. Federal regulation removes the
possibility of uncoordinated and
contradictory State regulation. Without
a Federal consumer protection rule, the
subject might be regulated by State and
municipal consumer-protection agencies,
court decisions, intercarrier agreements,
or in some cases foreign government
rules.

By this amendment, the Board is
adopting three of the five proposed
modifications. The changes include the
provisions governing inbound foreign
flights, flights scheduled to arrive within
1 hour, and the minimum DBC payment.
The method of calculating the payment
and the current exemption policy will
remain unchanged.

Prior to this amendment, with respect
to inbound foreign flights the
substantive provisions of Part 250
applied on a mandatory basis only to
U.S. carriers. Foreign carrier
requirements were limited to some
notice provisions. The effect of this
disparate application was a competitive
disadvantage for U.S. carriers, strained
relations with some foreign
governments, and confusion for
passengers. By this amendment, the
Board has put all carriers on the same
footing by eliminating the application of
the rule to inbound foreign flights.

To alert passengers who are buying
tickets in the United States, the
following two sentences, a modification
of the “inbound” notice found in
§ 250.12, are being added to the
standard notice given to all passengers
under § 250.11: “Some airlines do not
apply these consumer protections to
travel from some foreign countries,
although other consumer protections
may be available. Check with the airline
or your travel agent.” A new paragraph
(e) is being added to § 250.11 to allow
carriers to omit these sentences from
their notices if in fact they conform to
Part 250 for inbound foreign flights.
Finally, § 250.12 is being deleted.

The result of these changes is that
Part 250 will not apply to inbound
foreign flights, and passengers will be
informed of possible differences in
protections in the notices placed in
ticketing offices, but carriers who
actually conform to the rules on their
inbound foreign flights may omit such
information from their own notices.

The application § 250.2, of the part
has been rewritten to reflect these

changes, and for further clarity. It now
reads:

This part applies to every carrier, as
defined in § 250.1, with ct to flight
segments with large in (1) interstate
or overseas air transportation and (2) foreign
air transportation originating at a point
within the United States.

The term “flight segments” has been
used to make clear that each stage will
be considered separately, thus
precluding any argument that a carrier
that flies London-New York-Chicago is
not liable under the part to passengers
boarding in New York because the flight
** originated” in London. The phrase “or
its territories on possessions” has been
deleted as redundant in light of the
definition of “United States” in the Act.
The last phrase of the old paragraph (a),
beginning “insofar as it denies
boarding" is omitted as misleading,
since several of the requirements of the
part, such as the counter signs and ticket
notices, are fully operative whether or
not a carrier actually denies boarding to
anyone. Finally, paragraph (b) of the old
§ 250.2, which referred to the reduced
requirements for inbound flights by
foreign air carriers, has been deleted.

After careful consideration of the

comments and arguments on each side,

the Board is adding an exception to
eligibility for denied boarding
compensation. Carriers will not be
required to make payments to
passengers who can be accommodated
on alternate flights that are scheduled to
arrive at the passenger’s next stopover
or final destination within 1 hour of the
scheduled arrival time of the original
flight. A passenger who is delayed only
1 hour is typically not seriously
inconvenienced. Delays of that length
are to be anticipated in any airline
travel, for a variety of reasons. This
change eliminates a windfall to
passengers that have typically suffered
little damage, while encouraging carriers
to make efforts to minimize delays.
Passengers that can make their
connecting flight or that are provided
alternative flights that are scheduled to
arrive within 1 hour of the original time
will not be compensated. Passengers
will still, of course, be free in these
situations to take action against carriers
in situations where they feel it is
justified. In addition, this new exception
relieves a burden on low-fare, high-
frequency operators, especially those
that primarily feed long-haul carriers,
without seriously restricting the current
rights of consumers. Although we
recognize that this change will reduce
the benefit currently enjoyed by
consumers, we believe that such a 1-
hour delay is within the reasonable
expectation of passengers and is fairer
to carriers that are making a good faith -
attempt to limit passenger

inconvenience and comply with the rule.
The Board is not adopting the suggestion
to extend the exemption for a longer
time period because a longer period is
not within the reasonable expectation of
passengers and is more likely to cause
significant inconveniences.

The minimum denied boarding
compensation payment is being
eliminated to avoid placing a
disproportionate burden on low-fare
service. Currently, oversold passengers
receive a minimum of $37.50, or $75.00 if
the delay is longer than 2 hours
domestically or 4 hours in foreign air
travel, Since the adoption of the Airline
Deregulation Act, some airlines have
introduced regular low fares or special
discount fares below that amount.
Although there may be some minimum
level of damage suffered by all bumped
passengers regardless of the cost of the
ticket, the Board finds that it is in the
public interest to encourage low fares
that are available to all air travelers
rather than to create situations where a
passenger receives compensation that is
more than the price of the ticket. This
change balances the benefit to all air
travelers of low fares against the
lowered recovery of damages by
individuals who have taken advantage
of a low fare.

The Board has decided not to change
the method of calculating the DBC
payment. Under the current rule, the
DBC payment for nonvolunteers is
based on the fare to the next stopover,
or if none, to the final destination. The
NPRM called for comments on whether
the payment should be based only on
the oversold flight, instead of including
the connecting flights, if any. The
present system is an effective deterrent
to overbooking because the potential
payment can be quite high. The measure
of damages works along with the
volunteer provision to encourage
carriers not to bump time-sensitive
travelers, who may suffer significant
inconvenience. The current provision
has the additional advantage of easy
administration, because the payment is
generally equal to one-half the round
trip air fare and usually does not involve
apportionment of joint fares. The
proposed modification would have
reduced the deterrent effect of the
compensation, and would have been
more difficult to administer.

Currently, carriers may request an
exemption from any of the Board's rules
without a specific provision in the rule
authorizing them to do so. The Board
routinely grants exemptions on a
showing of good cause, For example,
People Express was granted an
exemption from the requirements of Part
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250 after arguing that as an innovative,
low-cost carrier it should be free to
experiment with alternative solutions to
overbooking and oversales, EDR-438
proposed to codify this exemption
authority in order to encourage carriers
to come up with new ways of dealing
with the problem. The Board has
decided not to codify the exemption
policy because it is inherent in the rule
itself. Consistent with this decision, the
exemption provisions are being
eliminated from §§ 250.9(b) and
250.11(d). Section 250.11(d) was
originally added to the rule to overcome
the objections of certain foreign carriers
that considered the former inbound
foreign flight notice discriminatory and
misleading. Because the inbound notice
has been changed, there is no longer a
need for an explicit exemption policy.

The Board has decided not to adopt
any of the alternative modifications
suggested by the commenters. The
volunteer solicitation requirement is
central to the purpose and effectivess of
the rule. Carriers are free to devise any
method to induce passengers to
volunteer without government
interference. Passengers benefit because
they are given a say in the decision-
making process and can negotiate the
best possible deal for themselves. The
double compensation requirement is
being retained because it is an effective
, incentive to reroute bumped passengers
as quickly as possible. Similarly, the
Board is not adopting the additional
exception suggested by TWA that a
carrier should be relieved of the duty to
pay compensation if it has to reduce the
number of seats on a flight due to
unpredictable mechanical or operational
problems. Such problems are solely
within the control of the carrier and we
find that the innocent passenger should
not lose the protection of Part 250
because of inadequacies in carrier
maintenance, If the problem is
sufficiently major and other equipment
must be substituted, the rule already
excepts the carrier from the duty to pay.
Finally, the Board sees no need to allow
multilateral agreements among carriers
as to what consumer protections to
provide. The main duties of carriers are
set forth in the rule, In the areas left to
management discretion, the Board finds
that it is better for individual carriers to
set their own policies and procedures
rather than having complete uniformity
in the industry.

A number of other minor changes are
being made. The notice requirements in
§§ 250.11 and 250.12 are being combined
into a single notice that applies to all
carriers generally. Although large 12-
point type is still required for the ticket

notices to the public, with the last two
sentences about inbound flights in a
contrasting type face, the additional
requirements concerning type size and
use of contrasting ink color have been
eliminated because of the questionable
public benefit when weighed against the
significantly increased cost of printing to
those specifications.

A new paragraph has been added in
§ 250.4 to make explicit that carriers
that do not provide the Part 250
protections on their inbound foreign
flights may not file oversales tariffs with
the Board for those flights. The reason
for this prohibition is that carriers that
do not conform to the U.S. rules on
oversales and denied boarding
compensation should not be able, by
filing exculpatory tariff provisions, to
use the U.S, tariff system for their own
protection, Carriers that do provide the
Part 250 protections on their inbound
foreign flights may continue to file tariffs
in accordance with that part.

The written handout required to be
given to oversold passengers in § 250.9
has been amended to make reference to
an exemption granted in Order 80-5-200.
That Order permits carriers to offer a
transportation voucher instead of cash
to passengers that are involuntarily
denied boarding. The decision to accept
such a voucher in place of a check is,
however, entirely up to the passenger.
This change helps ensure that
passengers know their rights.

The requirement in § 250.3(c) that
carriers file the portion of their currently
effective company manuals concerning
their oversales policy is being removed.
The Board can monitor carrier
compliance with the rule through tariffs,
reports and the volume of consumer
complaints. The filing of the manuals
results in unnecessary paperwork for
both carriers and the Board staff that
must compile and keep track of the data.
Such streamlining of reporting
requirements is consistent with the
Paperwork Reduction Act. If the
information is needed by the Board in its
oversight or enforcement activities, thé
Board has authority under section 407(a)

- of the Federal Aviation Act to require

carriers to provide it. Because this
amendment relieves a burden, we find
that notice and procedure on this
specific change is unnecessary.

Several editorial changes are made for
clarity. The definition of “deliberate -
overbooking” in § 250.1 is removed
because the term is not used in the rule.
Paragraph (b) of § 250.4 is amended to
conform the definition of acceptance to
that currently used in the written
handout given to passengers in § 250.9.
In both sections, a passenger that

endorses the check or draft within 30
days is deemed to have accepted the
compensation. This clarification benefits
both passengers and carriers,
Passengers need not decide on the spot
whether the compensation is adequate,
but are given some time to determine the
full extent of their damages. Carriers, on
the other hand, have a fixed time to
determine whether the passenger is
willing to forgo the claim and accept the
compensation. Finally, § 250.10 is
amended to eliminate the requirement
that carriers report information
concerning inbound foreign flights, and
to eliminate a redundant reference to
U.S, territories and possessions.

Related Dockets and Proceedings

In EDR-400, 45 FR 30086, May 7, 1980
(Docket 36294), the Board proposed to
clarify carriers’ obligations to pay
denied boarding compensation when
offering extra sections of the original
flight as alternate transportation for an
oversold flight. That notice also
proposed to eliminate the exception to
eligibility for compensation when the
passenger is denied boarding because of
government requisition of space.
Comments were filed by Transamerica,
Air BVI, the Airline Passengers
Association (APA), Aloha, the Aviation
Consumer Action Project (ACAP),
Republic, Singapore Airlines, TWA,
USAir, and Delta.

Some carriers had taken the position
that they had no obligation to pay
denied boarding compensation to
passengers who are placed on extra
sections of an oversold flight, regardless
of when the extra section departed,
since these extra sections were
technically designated as the same
flight. The Aviation Consumer Action
Project petitioned the Board to interpret
the rule such that passengers on such
oversold flights would receive
compensation. In response, EDR-400
proposed to relieve carriers of the
obligation to pay only if the extra
section departed within 1 hour of the
original flight's departure. The
amendments being made by this notice,
as described above, dispose of this issue
by relieving a carrier of the obligation to
pay compensation if the passenger is
rerouted to arrive within 1 hour of the
original arrival time. Conversely, of
course, a passenger who is not so
rerouted will be eligible for
compensation regardless of whether the
flight ultimately taken is designated as
an “extra section."

With respect to the other issue raised
by EDR-400, the Board has decided to
eliminate the exception in § 250.8 that
permits a carrier to avoid paying denied
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boarding compensation to a passenger
who is bumped from the flight by a
requisition of space by a government
agency. Today, when a government
agency requisitions space on an already-
full plane, denying compensation to
passengers who are bumped seems
inconsistent with the broad policy
underlying these oversales rules. The
basic rationale is compensation of the
passenger, not punishment of the airline,
. Furthermore, the airlines need not suffer
from this change in any event. Where
Federal rules require an airline to
compensate a passenger bumped by
government requisition, the airline has
full justification for requiring the
requisitioning agency to pay the whole
cost of the taking—the passenger's
compensation as well as the basic
payment for the requisitioned space.
Thus this amendment merely requires
the government to pay the full cost of its
action.

On April 7, 1981, Transamerica
Airlines petitioned the Board to exempt
it from the application of Part 250 on its
inbound foreign flights pending
completion of the comprehensive denied
boarding compensation rulemaking, It
argued that application of Part 250 to
inbound foreign flights by U.S. carriers
is discriminatory and that it has a
disproportionate impact on low-fare
carriers. Transamerica's petition is
being denied because the requested
relief is being granted to all U.S. carriers
under the final rule adopted today.

A notice of proposed rulemaking will
soon be issued making technical
modifications of Part 250 in preparation
for the sunset of domestic tariffs at the
end of 1982. Although tariff filings are
part of the rule, they are not a necessary
part, and the substantive requirements
will continue. The authority for
continuing regulation of domestic
oversales practices is sections 204,
404(a) and 411 of the Federal Aviation
Act, as amended.

Regulatory Flexibility Act

In EDR-436, the Board certified that
none of the proposed changes to Part
250 would, if adopted as proposed, have
a significant economic impact on a
substantial number of small entities. In
that notice, the Board noted that Part
250 only covers operations with large
aircraft, which are the only operations
that would be covered under any of the
proposed options. No comments were
filed in response to the negative
certification and there appears to be no
reason to find an impact within the

Z\eaning of the Regulatory Flexibility
ct.

Summary of Changes

The following changes are being made
in Part 250:

1. The definition of “Comparable air
transportation” is clarified and the
definition of “Deliberate overbooking"
in § 250.1, is removed.

2. Section 250.2, Applicability, is
simplified and rewritten.

3. Paragraph (c) of § 250.3, Boarding
priority rules, is removed.

4, The title of § 250.4 is changed to,
Denied boarding compensation tariffs,
paragraph (b) is revised to conform to
amendments made in an earlier
rulemaking, and a new paragraph (c) is
added. ,

5. Section 250.5 is amended to remove
the clauses describing the minimum
level of compensation.

6. Section 250.6 is amended by
removing the exception for government
requisition of space.

7. The introductory language of
§ 250.9(b) and third, fifth, and sixth
paragraphs of the written explanation
are revised.

8. Section 250.10 is amended to
eliminate the reference to inbound
foreign flights and U.S. territories and
possessions.

9. Section 250.11 is amended to add
the inbound disclosure notice in
paragraph (a), to modify the type
requirements in paragraph (b), to
remove paragraph (d) and to add a new
paragraph (c).

10. Section 250.12, Disclosure by
foreign air carriers on inbound flights, is

-removed.

List of Subjects in 14 CFR Part 250

Air carriers, Consumer protection,
Denied boarding compensation,
Reporting and recordkeeping
requirements.

Accordingly, the Civil Aeronautics
Board is terminating Docket 36294,
denying the exemption request in
Docket 39504, and revising 14 CFR Part
250, Oversales, as follows:

PART 250—OVERSALES

Sec.

2501 Definitions.

250.2 Applicability.

250.2a Policy regarding denied boarding.

250.2b Carriers to request volunteers for
denied boarding.

250.3 Boarding priority rules.

2504 Denied boarding compensation tariffs.

250.5 Amount of denied boarding
compensation for passengers denied
boarding involuntarily.

250.6 Exceptions to eligibility for denied
boarding compensation.

250.7 [Reserved]

250.8 Denied boarding compensation drafts.

Sec.
250.9 Written explanation of denied

boarding compensation and boarding
priorities,

250.10 Reports of unaccommodated
passengers.

250.11 Public disclosure of deliberate
overbooking and boarding procedures.

Authority: Secs. 204, 401, 402, 404, 407, 411,
416, 1002 of Pub. L. 85-726, as amended, 72
Stat. 743, 754, 757, 758, 760, 766, 769, 771, 788;
49 U.S.C. 1324, 1371, 1372, 1373, 1374, 1377,
1381, 1386, 1482,

§ 250.1 Definitions.

“Airport" means the airport at which
the direct or connecting flight, on which
the passenger holds confirmed reserved
space, is planned to arrive or some other
airport serving the same metropolitan
area that is served by the former,
provided that transportation to the other
airport is accepted (i.e., used) by the
passenger.

“Carrier” means (a) a direct air
carrier, except a helicopter operator,
holding a certificate issued by the Board
pursuant to section 401(d)(1), 401(d)(2),
401(d)(5), or 401(d)(7) of the Act, or an
exemption from section 401(a) of the
Act, authorizing the transportation of
persons, or (b) a foreign route air carrier
holding a permit issued by the Board
pursuant to section 402 of the Act, or an
exemption from section 402 of the Act,
authorizing the scheduled foreign air
transportation of persons.

“Comparable air transportation”
means transportation provided to
passengers at no extra cost by air
carriers or foreign air carriers holding
certificates of public convenience and
necessity or foregin permits issued by
the Board.

"Confirmed reserved space” means
space on a specific date and on a
specific flight and class of service of a
carrier which has been requested by a
passenger and which the carrier or agent
has verified, by appropriate notation on
the ticket or in any other manner
provided therefor by the carrier’s tariff,
as being reserved for the
accommodation of the passenger.

“Large aircraft” means any aircraft
that has a passenger capacity of more
than 60 seats.

“Stopover” means a deliberate
interruption of a journey by the
passenger, scheduled to exceed 4 hours,
at a point between the place of
departure and the final destination,

“Sum of the values of the remaining
flight coupons™ means the sum of the
applicable one-way fares, including any,
surcharges and air transportation taxes,
less any applicable discounts.
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§ 250.2 Applicability.

This part applies to every carrier, as
defined in § 250.1, with respect to flight
segments with large aircraft in (1)
interstate or overseas air transportation
and (2) foreign air transportation
originating at a point within the United
States.

§ 250.2a Policy regarding denied
boarding.

In the event of an oversold flight,
every carrier shall ensure that the
smallest practicable number of persons
holding confirmed reserved space on
that flight are denied boarding
involuntarily.

§ 250.2b Carriers to request volunteers for
denied boarding.

(a) In the event of an oversold flight,
every carrier shall request volunteers for
denied boarding before using any other
boarding priority. A “volunteer"” is a
person who responds to the carrier's
request for volunteers and who willingly
accepts the carrier's offer of
compensation, in any amount, in
exchange for relinquishing his confirmed
reserved space. Any other passenger
denied boarding is considered for
purposes of this part to have been
denied boarding involuntarily, even if he
accepts the denied boarding
compensation.

(b) If an insufficient number of
volunteers come forward, the carrier
may deny boarding to other passengers
in accordance with its boarding priority
rules. However, the carrier may not
deny boarding to any passenger
involuntarily who was earlier asked to
volunteer without having been infomred
that he was in danger of being denied
boarding involuntarily and the amount
of compensation to which he would
have been entitled in that event.

§ 250.3 Boarding priority rules,

(a) Every carrier shall establish
priority rules and criteria for
determining which passengers holding
confirmed reserved space shall be
denied boarding on an oversold flight in
the event that an insufficient number of
volunteers come forward. Such rules
and criteria shall reflect the obligations
of the carrier set forth in §§ 250.2a and
250.2b to minimize involuntary denied
boarding and to request volunteers, and
shall be written in such manner as to be
understandable and meaningful to the
average passenger. Such rules and
criteria shall not make, give, or cause

ny undue or unreasonable preference
or advantage to any particular person or
subject any particular person to any
unjust or unreasonable prejudice or

disadvantage in any respect
whatsoever.

(b) Every carrier shall file in its tariff
its boarding priority rules and criteria,
including a copy of its written statement
explaining denied boarding
compensation and boarding procedures,
as described in § 250.9.

(c) [Removed].

§250.4 Denied boarding compensation
tariifs.

(a) Every carrier shall file tariffs
providing compensation for passengers
holding confirmed reserved space who
are denied boarding involuntarily from
an oversold flight that departs without
those passengers. The tariffs shall
incorporate the amount of compensation
described in § 250.5 and the exceptions
to eligibility for compenstion described
in §250.6.

(b) The tariffs shall specify that the
carrier will tender the appropriate
compensation on the day and the place
the involuntary denied boarding occurs.

(c) A carrier that does not provide the
protections of this part on its inbound
foreign flights may not file tariffs
concerning its oversales practices for
those flights.

§250.5 Amount of denied boarding
tion for passengers denied

boarding involuntarily. /

Subject to the exceptions provided in
§250.8, a carrier, as defined in § 250.1,
shall pay compensation to passengers
denied boarding involuntarily from the
oversold flights at the rate of 200 percent
of the sum of the values of the
passenger’s remaining flight coupons up
to the passenger's next stopover, or if
none, to the passenger's final *
destination, with a $400 maximum.
However, the compensation shall be
one-half the amount described above,
with a $200 maximum, if the carrier
arranges for comparable air
transportation, or other transportation
used by the passenger that, at the time
either such arrangment is made, is
planned to arrive at the airport of the
passenger's next stopover or if none, at
the airport of the passenger's
destination, not later than 2 hours after
the time the direct or connecting flight
on which confirmed space is held is
planned to arrive in the case of
interstate and overseas air
transportation, or 4 hours after such
time in the case of foreign air
transportation.

§250.6 Exceptions to eligibility for denied
boarding compensation.

A passenger denied boarding
involuntarily from an oversold flight
shall not be eligible for denied boarding
compensation if:

(a) The passenger does not present
himself for carriage at the appropriate
time and place, having complied fully
with the carrier's requirements as to
ticketing, check-in, and reconfirmation
procedures and being acceptable for
transportation under the carrier's tariff;

or

(b) The flight for which the passenger
holds confirmed reserved space is
unable to accommodate him because of
substitution of equipment of lesser
capacity when required by operational
or safety reasons; or

(c) The passenger is offered
accommodations or is seated in a
section of the aircraft other than that
specified on his ticket at no extra
charge, except that a passenger seated
in a section for which a lower fare is
charged shall be entitled to an
appropriate refund.

(d) The carrier arranges comparable
air transportation, or other .
transportation used by the passenger at
no extra cost to the passenger, that at
the time such arrangements are made is
planned to arrive at the passenger's next
stopover or, if none, final destination
within 1 hour after the scheduled arrival
time of the passenger’s original flight or
flights.

§250.7 [Reserved]

§ 250.8 Denied boarding compensation
drafts.

(a) Every carrier shall tender to a
passenger eligible for denied boarding
compensation, on the day and place the
denied boarding occurs, except as
provided in paragraph (b), a draft for the
appropriate amount of compensation
provided in § 250.5.

(b) Where a carrier arranges, for the
passenger’s convenience, alternate
means of transportation that departs
before the draft can be prepared and
given to the passenger, tender shall be
made by mail or other means within 24
hours after the time the denied boarding
occurs.

§250.9 Written explanation of denied
boarding compensation and boarding
priorities.

(a) Every carrier shall furnish
passengers who are denied boarding
involuntarily from flights on which they
hold confirmed reserved space
immediately after the denied boarding
occurs, a written statement explaining
the terms, conditions, and limitations of
denied boarding compensation, and
describing the carriers’ boarding priority
rules and criteria. The carrier shall also
furnish the statement to any person
upon request at all airport ticket selling
positions which are in the charge of a
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person employed exclusively by the
carrier, or by it jointly with another
person or persons, and at all boarding
locations being used by the carrier.

(b) Prior to furnishing such statement
to any person, each carrier shall file a
copy of the statement or any revision
thereof in its tariff, as provided in
§ 250.3. The statement shall read as
follows:

Compensation For Denied Boarding

If you have been denied a reserved seat on
(name of air carrier), you are probably
entitled to monetary compensation. This
notice explains the airline's obligation and
the passenger's rights in the case of an
oversold flight, in accordance with
regulations of the U.S. Civil Aeronautics
Board.

Volunteers and Boarding Priorities

If a flight is oversold (more passengers hold
confirmed reservations than there are seats
available), no one may be denied boarding
against his or her will until airline personnel
first ask for volunteers who will give up their
reservation willingly, in exchange for a
payment of the airline’s choosing. If there are
not enough volunteers, other passengers may
be denied boarding involuntarily in
accordance with the following boarding
priority of (name of air carrier): (In this space
carrier inserts its boarding priority rules or a
summary thereof, in a manner to be
understandable to the average passenger.)

Compensation of Involuntary Denied
Boarding

If you are denied boarding involuntarily,
“you are entitled to a payment of “denied
boarding compensation" from the airline
unless: (1) you have not fully complied with
the airline’s ticketing, check-in, and
reconfirmation requirements, or you are not
acceptable for transportation under the
airline’s usual rules and practices, or (2) you
are denied boarding because the flight is
canceled; or (3) you are denied boarding
because a smaller capacity aircraft was
substituted for safety or operational reasans;
or (4) you are offered accommodations in a
section of the aircraft other than specified in
your ticket, at no extra charge, (a passenger
seated in a section for which a lower fare is
charged must be given an appropriate
refund); or (5) the airline is able to place you
on another flight or flights that are planned to
reach your final destination within one hour
of the scheduled arrival of your original flight,

Amount of Denied Boarding Compensation

Passengers who are eligible for denied
boarding compensation must be offered a
payment equal to the sum of the face values
of their ticket coupons, with a $200 maximum.
However, if the airline cannot
“alternate transportation’ (see below) for the
passenger, the compensation is doubled ($400
maximum). The "value” of a ticket coupon is
the one-way fare for the flight shown on the
coupon including any surcharge and air
transportation tax, minus any applicable
discount. All flight coupons, including
connecting flights, to the passenger's final

destination or first 4-hour stopover are used
to compute the compensation.

“Alternate transportation” is air
transportation (by an airline licensed by the
CAB] or other transportation used by the
passenger which, at the time the arrangement
is made, is planned to arrive at the
passenger’'s next scheduled stopover (of 4
hours or longer) or final destination no later
than 2 hours (for flights within U.S. points,
including territories and possessions) or 4
hours (for international flights) after the
passenger's originally scheduled arrival time.

Method of Payment

The airline must give each passenger who
qualifies for denied boarding compensation a
payment by check or draft for the amount
specified above, on the day and place the
involuntary denied boarding occurs,
However, if the airline arranges alternate
transportation for the passenger's
convenience that departs before the payment
can be made, the payment will be sent to the
passenger within 24 hours. The air carrier
may offer free tickets in place of the cash
payment. The passenger may, however, insist
on the cash payment, or refuse all
compensation and bring private legal action.

Passenger’s Options

Acceptance of the compensation may
relieve (name of air carrier) from any further
liability to the passenger caused by its failure
to honor the confirmed reservation. However,
the passenger may decline the payment and
seek to recover damages in a court of law or
in some other manner.

§ 250.10 Reports of unaccommodated
passengers.

Every carrier ghall file, on a monthly
basis, the information specified in CAB
Form 251, The reporting basis shall be
all flights originating or terminating at,
or servicing, a point within the United
States. The reports are to be submitted
within 30 days after the month covered
by the report. “Total Boardings” on line
7 of Form 251 shall include only
passengers on flights for which
confirmed reservations are offered. No
reports need be filed for inbound
international flights on which the
protections of Part 250 do not apply.

§ 250.11 Public disclosure of deliberate
overbooking and boarding procedures.

(a) Every carrier shall cause to be
displayed continuously in a conspicuous
public place at each desk, station, and
position in the United States which is in
the charge of a person employed
exclusively by it, or by it jointly with
another person, or by any agent
employed by such air carrier or foreign
air carrier to sell tickets to passengers, a
sign located so as te be clearly visible
and clearly readable to the traveling
public, which shall have printed thereon
the following statement in boldface type
at least one-fourth of an inch high:

Notice—Overbooking of Flights

Airline flights may be overbooked, and
there is a slight chance that a seat will not be
available on a flight for which a person has a
confirmed reservation. If the flight is
overbooked, no one will be denied a seat
until airline personnel first ask for volunteers
willing to give up their reservation in
exchange for a payment of the airline’s
choosing. If there are not enough volunteers
the airline will deny boarding to other
persons in accordance with its particular
boarding priority. With few exceptions
persons denied boarding involuntarily are
entitled to compensation. The complete rules
for the payment of compensation and each
airline’s boarding priorities are available at
all airport ticket counters and boarding
locations. Some airlines do not apply these
consumer protections to travel from some
foreign countries, although other consumer
protections may be available. Check with
your airline or your travel agent.

(b) Every carrier shall include with
each ticket sold in the United States the
notices set forth in paragraph (a) of this
section, printed in at least 12-point type.
The notice may be printed on a separate
piece of paper, on the ticket stock, or on
the ticket envelope. The last two
sentences of the notice shall be printed
in a type face contrasting with that of
the rest of the notice.

(c) It shall be the responsibility of
each carrier to ensure that travel agents
authorized to sell air transportation for
that carrier comply with the notice
provisions of paragraphs (a) and (b) of
this section.

(d) [Removed]

(e) Any air carrier or foreign air
carrier engaged in foreign air
transportation that complies fully with
this part for inbound traffic to the
United States need not use the last two
sentences of the notices required by
paragraph (a) of this subsection.

By the Civil Aeronautics Board.

Phyllis T. Kaylor,

Secretary.

[FR Doc. 82-32276 Filed 11-23-82; 8:45 am]
BILLING CODE 6320-01-M

14 CFR Part 254
[Docket No. 40366, 38621; Reg. ER-1305]

Domestic Baggage Liability

AGENCY: Civil Aeronautics Board.
ACTION: Final rule. *

SUMMARY: The CAB is simplifying and
codifying its rules containing baggage
liability requirements for airlines.
Airlines in interstate and overseas air
transportation may not limit their
liability to less than $1000 per passenger
for loss, damage, or delay in the carriage
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of passenger baggage. This action is
taken at the CAB's initiative as part of
its review of consumer protection rules
prior to sunset.

DATES: Adopted: September 14, 1982,
Effective: February 22, 1983.

In accordance with the Paperwork
Reduction Act (44 U.S.C. 3507), the
notice provisions that are included in
this final rule have been or will be
submitted for approval to the Office of
Management and Budget (OMB), They
are not effective until OMB approval has
been obtained.

FOR FURTHER INFORMATION CONTACT:
Joanne Petrie, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue NW., Washington,
D.C. 20428, (202) 673-5442.

SUPPLEMENTARY INFORMATION:
The Board's Proposal

In EDR-438, 47 FR 5232, February 4,
1982, the Board proposed to change its
baggage liability rules in one of three
ways as part of its examination of
consumer protection regulations prior to
sunset. The first option was to remove
all Federal regulation of baggage
practices. The second option was to
codify the most significant features of
the current baggage orders, while
removing requirements that are found
unnecessary or burdensome.

Domestic operations by certificated
and uncertificated carriers involving
aircraft with 60 or fewer seats would not
be covered under any of the options.
The rulemaking did not propose any
changes for baggage practices in foreign
air transportation, which are governed
by the Warsaw Convention and other
international agreements.

The Board is adopting a modified
version of Option 2 in this final rule.

Comments Filed

Comments were filed by nine
domestic air carriers, four associations,
a chamber of commerce, three law firms
and approximately 80 individuals.
Among the formal comments, five
supported elimination of all regulation,
two favored setting only a minimum
liability standard, and seven urged the
‘Board to codify the most significant
aspects of the current requirements. The
Regional Airline Association agreed
with the Board that the baggage liability
practices of certificated carriers
operating small aircraft should be
deregulated so that all small aircraft
operations would be treated the same.
All but one of the informal comments
filed by individuals favored retaining
some form of regulation, although few
specified what that regulation should be.

Support for Option 1—Elimination of
Regulation

American, Delta, Eastern, People
Express, and USAir supported Option 1.
American noted that the Board's tariff
and pricing authority will end on
January 1, 1983, and argued that the
burden should be on those favoring
regulation to prove that continued
interference in carrier management
decisions is necessary. It argued that air
carriers will act reasonably without
regulation because of competition and
scrutiny of baggage practices by the
judicial system. To attract customers,

. American predicted that carriers will

compete with generous baggage
allowance and high liability limits. It
stated that in order to maintain
passenger goodwill, carriers would have
to keép the number of delayed and lost
bags to a minimum. If air carriers act
unreasonably or give passengers
inadequate notice of their practices,
passengers may bring private legal
action. People Express argued that this
may benefit consumers because airlines
may be under a higher duty of care
under the common law of contracts and
torts than under the current Board-
mandated requirements. Generally, all
these commenters argued that the
marketplace can best distribute risks,
and that carriers should be given the
flexibility to allocate costs among
passengers in accordance with the
services needed and provided.

Support for Option 2—Per Passenger
Minimum Only

TWA and Transamerica supported
Option 2 with some modification. TWA
stated that although it is firmly
committed to deregulation, there is an
overriding public interest in having
centralized rules for baggage liability
that are uniformly applicable to
domestic air transportation. It predicted
that without continued Federal
regulation, State courts and legislatures
will usurp the field, undermining the
preemption mandate of Congress.
Without a uniform Federal standard,
TWA suggested, there will be
unwarranted complexity and confusion
when 50 different States apply their
common law and public policy to inter-
and intrastate air transportation.
Transamerica predicted that such local
variation would encourage “forum
shopping” by both airlines and
aggrieved passengers in order to
minimize or maximize liability exposure.

Both carriers argued that a Federal
baggage liability minimum is in the best
interests of both passengers and
carriers; it would provide a single, easily
understood standard promulgated and

enforced by a single Federal agency.
They stated that it would facilitate
settlements of claims and help prevent
spurious litigation. They argued that
keeping the $750 limit would help assure
that carriers did not descend to a least
common denominator in order to
minimize liability exposure and avoid
suit as the carrier with the most
generous liability limit.

Both carriers proposed some
modification in the language of the rule
to make it clearer that the rule sets a
minimum standard for carrier limits on _
liability rather than the minimum
amount carriers must pay passengers
regardless of the damage suffered. In
addition, Transamerica asked the Board
to add explicit language to clarify that
passengers must prove their damages

‘before they are entitled to any recovery

from a carrier.

Support for Option 3—Codify Significant
Aspects of the Current Orders

Republic and Ozark favored Option 3.
Ozark argued that uniform liability
limits and practices are important to
facilitate interlining, which constitutes a
significant percent of all domestic
traffic. It noted that without a rule,
carriers in financial difficulty will be
tempted to lower their liability, and
charge premiums based on the value of
the baggage or assess a handling fee for
all checked luggage, to the detriment of
the consumer. Without a uniform
system, it anticipated that originating
carriers would have to notify passengers
of the conditions of carriage on the
connecting carriers, It predicted that
differing liability limitations and
conditions of acceptance would make it
harder to settle claims.

The Aviation Consumer Action
Project (ACAP), the International
Airline Passengers Association (IAPA),
and the Aerospace Industries
Association of America also supported
Option 3. Both ACAP and IAPA noted
that baggage problems top the list of
service deficiencies complained of by
passengers. ACAP stated that before the
current requirements were adopted,
carriers disclaimed liability above a few
hundred dollars and refused to accept
responsibility for any items included in
a long, vague list of exculpatory clauses
contained in the fine print of a document
that passengers rarely saw or
understood. ACAP noted that before the
Board orders, liability for consequential
damages was totally within an airline's
discretion. Even during the era of
intense competition over service
elements, ACAP stated that carriers did
not compete over baggage practices,
because lost or delayed baggage was a
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negative service element that most
carriers did not want to highlight.

ACAP further noted that passengers
do not have enough information to make
meaningful comparisons between
various airlines’ baggage practices.
Carriers have little incentive to
advertise the number of bags lost or the
amount of the average payment. They
argued that consumers cannot merely
rely on the reputation of a carrier,
because reputation is extremely
generalized and gives little empirical
basis on which to judge the risks of loss
or delay.

ACAP argued that competitive

- pressures by airlines to reduce costs will
inevitably cause airlines to cut corners
in their baggage practices. They assert
that this can cause significant problems,
especially in non-competitive markets
served only by one or two carriers. In
spite of these countervailing influences,
ACAP stated that passengers may be
reluctant to sue an airline, especially
over a small claim, because of the time,
trouble and cost involved. ’

The Aerospace Industries Association
of America stressed the benefits of
having uniform provisions dealing with
the duty to provide excess valuation
coverage, It argued that Option 3
protects both passengers and carriers by
offering a compromise between total
exculpation of all liability and litigating
every claim. In addition, it noted that
uniform provisions would facilitate the
interlining of personal property.

Three aviation law firms filed lengthy
comments urging the Board to codify the
current requirements. Maloney, Chase,
Fisher & Hurst noted four major
problems. First, it stated that unless
federal question jurisdiction is
established, limitations on liability may
be subject to differing State
interpretations following elimination of
baggage regulation. Second, it predicted
that if State law were applied, each
baggage claim would pose complex
choice-of-law: problems. Third, it
expressed concern that in the absence of
tariffs, air carrier baggage liability
limitations may be overreaching
contracts of adhesion. Finally, under its
legal analysis, States would no longer be
preempted from passing legislation
regulating limitations of liability in the
absence of Federal regulation, so the
passengers and carriers would be faced
with‘a multitude of contradictory
requirements.

The law office of Thomas A.
Dickerson saw two main issues in the
rulemaking: whether tariffs should be
eliminated, and whether the CAB should
require uniform contracts limiting
disclaimers and eliminating
overreaching. Mr. Dickerson argued that

tariffs merely insulate carriers from their
full common-law liability, so that
passengers tannot, in most instances, be
compensated for their full, actual loss.
Because the current liability limit is de
minimis, he believes there is no pressure
on airlines to improve baggage handling
procedures and security because it is
cheaper to pay the occasional claim
rather than implement an efficient
baggage system. He concluded that
because of the inherent defects of the
system, tariffs should be eliminated.

Dickerson urged the Board “to
improve upon the common law"”. He
argued that most consumers have
relatively small claims and will not
prosecute their claims in court because
of the high cost of litigation. Without the
threat of litigation, he predicted that
carriers will use the broadest and most
onerous disclaimers possible in order to
limit their common law liability. In his
view, competition will not aid
consumers because carriers have
functioned as near oligopolists for years
and he sees little reason to believe that
airlines will act any differently in the
future. He urged the Board to eliminate
tariffs, prohibit incorperation by
reference, control the nature of the
contract and the use of disclaimers, and
fix minimum liability amounts.

Augello, Pezold & Hirschman, P.C.
also urged the Board to adopt Option 3.
It argued that airlines will take
advantage of the public if baggage
liability is deregulated. It stated that
since the deregulation of airfreight,
many carriers have decreased their
liability dramatically while charging
substantially more for the service,
excess value charges for air cargo have
risen astronomically, the time limits for
filing claims and bringing suit have been
reduced substantially by many airlines,
and the administration of claims on
airfreight traffic has become chaotic and
costly. It argued that after 4 years of
airfreight deregulation and a virtual
doubling of competition, the airline
freight claim and liability rules have
deteriorated, contrary to the public
interest, and that the same is likely to
happen if baggage liability is
deregulated. The law firm requested that
the Board codify all the current baggage
requirements and have them transfer at
sunset.

Small Aircraft Operations

The Regional Aireline Association
(RAA) noted that the baggage
requirements currently do not apply to
uncertificated carriers. It agreed with
the Board that if any baggage rules are
retained, they should not apply to
operations by certificated carriers
involving aircraft with 80 or fewer seats.

It argued that such an action would
remove an unnecessary burden on small
operators and would treat all small
aircraft operations equally. On the other
hand, Augello, Pezold & Hirschmann,
P.C. and the Lincoln, Nebraska,
Chamber of Commerce argued that the
rule should be the same for all carriers,
because the size of the aircraft has
nothing to do with the value of a
traveler’s baggage.

Increasing the Baggage Liability
Limitation

In Order 80-8-133 (Docket 38621), the
Board directed interested parties to
show cause why carriers filing tariffs
should not be required to increase the
minimum baggage liability limitation
from $750 to $1,000. The Board noted
that since 1976, when the limit was
raised from $500 to $750, there had been
a substantial increase in the Consumer
Price Index, and consequently the value
of most passengers’ baggage.

In EDR-438, the Board proposed to
terminate the outstanding show cause
proceeding under all three options.
Carriers would be free to offer greater
liability coverage with or without extra
charge, but could not limit their liability
below $750, if the passenger could prove
those damages. The NPRM proposed to
retain the current liability limit under
Option 2 and 3 so as not to increase
regulatory burdens during this transition
to deregulation.

The Aviation Consumer Action
Project (ACAP) urged the Board to raise
the baggage liability limitation to at
least $1,000. It stated that there has been
a 60 percent increase in prices since
1977, when the Board set the $750
liability limit, and that if the limit were
raised to reflect the impact of inflation,
it would be $1,200. The Lincoln Chamber
of Commerce stated that the $750 limit
may be insufficient to cover the average
passenger's baggage claim. It would not,
however, find continuation of the
limitation objectionable if excess
valuation coverage were available and
adequate notice were given to the
public.

The Final Rule

The Board has decided to adopt a
modified version of Option 2 in this final
rule. The new Part 254 applies to all
scheduled or charter passenger
operations in interstate or overseas air
transportation by aircraft with a
maximum passenger capacity of more
than 60 seats. The classification based
on aircraft size is designed to harmonize
these rules with Part 250, Oversales,
and Part 298, Exemptions for Air Taxi
Operations, and to relieve unnecessary
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burdens on small businesses. The rule
has two basic requirements. The first is
that carriers not limit their liability for
lost, damaged, or delayed baggage
below $1,000 per passenger. Carriers are
free of course to have a higher limit of
liability if they choose. Passengers are
not automatically-entitled to recover
that amount, but must prove their actual
direct or consequential damages.
Second, there is a general requirement
that air carriers give passengers notice
of any limitation on liability, such as for
fragile or perishable items, and notice
that excess valuation insurance may be
purchased. The form and substance of
the notices is left within the discretion
of carrier management. This notice must
include, but is not limited to, written
notification provided in or with its
tickets.

A number of changes from the
proposed rule have been made for
clarity. Section 254.1, Purpose, has been
changed to refer to the “permissible
limitation of air carrier liability,” rather
than the “minimum amount of liability."”
By allowing a $1,000 liability limitation,
the Board is making it clear that that it
is not contrary to the public interest for
airlines to disclaim unlimited liability
for negligence or breach of contract. The
word “provable” has been added in
§ 254.3, Carrier liability, to make clear
the implicit requirement that a
passenger must prove the loss in order
to recover. A new § 254.4, Notice
requirements, has been added to make
explicit the common law duty to provide
notice of any limitation of liability, as
well as the availability, if it exists, of
excess valuation insurance coverage.

Duration of the Rules

The new Part 254 places substantive
requirements on air carriers that are
independent of tariff filing. Although the
Board's domestic tariff authority
terminates at the end of 1983, the duty to
follow the rule continues.

The authority for continuing -
regulation of baggage liability
limitations is sections 404(a) and 411 of
the Federal Aviation Act, as amended.
Section 404(a) provides that, "It shall be
the duty of every air carrier to provide
* * * gafe and adequate service." The
Board considers adequate service to
include at least the minimum levels of
carrier responsibility for baggage that
are set forth in this rule. Section 1601 of
the Act specifically preserves the
Board's authority in this area.

Section 411 provides that the Board
may investigate and determine if an air
carrier, foreign air carriers, or travel
agent is engaged in unfair or deceptive
practices, or unfair methods of
competition. Failure to provide the

requisite baggage liability coverage or
notices will be deemed by the Board to
be a violation of Section 411, and the
carrier will be ordered to cease and
desist from such practice. The Board's
authority to act under this section
likewise continues until sunset.

Reasons for Adopting the Final Rule

The Board finds that a modified
version of Option 2 best satisfies the
need of the public and the industry,
while providing an orderly transition to
deregulation. The Board is raising the
liability limitation from $750 to $1000
because of the significant inflation of
consumer prices over the last 6 years
since the limitation was set. The Board
finds that $1000 is a more reasonable
limitation, which will benefit passengers
without a significant burden on carriers.
Passengers are guaranteed that air
carriers will not unreasonably limit their
liability for lost, damaged, or delayed
baggage. They will receive notice of any
items, such as fragile or perishable
goods, that are excluded from the
coverage. If the value of their baggage is
more than $1000, they will be informed
that excess valuation insurance is
available for an extra fee. Passengers
will be ensured of some protection in an
area in which carriers do not have a
strong incentive to compete.

The rules imposed little burden on air
carriers, and confer a number of distinct
benefits. Carriers cannot under the
common law totally exculpate
themselves from all liability, and may
indeed be subject to higher limitations
absent Board regulation of this area.
Carriers will not have to speculate about
what liability limitation levels courts
would find reasonable. Without Federal
regulation States, municipalities, and
courts might apply differing standards of
liability, which would result in
unneccessary confusion and complexity
in this area. A uniform system facilitates
interlining and makes notice of differing
terms unnecessary. Finally, the rule
encourages the settlement of claims and
makes litigation unnecessary in most
cases,

Dissenting Statement

Member Dalley, Dissenting:

In approving this rule the Board has
determined that some intervention is required
to protect passengers' baggage. The
mejority's rationale however is not at all
clear, In fact, the public would most likely be
better protected if the Board got out of the
business of regulating baggage liability. rules.

The Board has established that carriers
must provide a minimum of $1.000 of baggage
liability. Yet, the majority must recognize that
this represents not only s minimum, but a
maximum as well. With the Government's
imprimatur for baggae« lisbility in the

amount of $1,000 there is little incentive for a
carrier to offer higher amounts. In addition,
the $1,000 ceiling seems largely constructed
out of thin air. There is no attempt to relate
this figure to the value of passengers’ baggage
or their loss experiences. The sole rationale
for increasing the current floor is that
consumer prices have increased since the last
time the Board set the baggage liability limit.
Yet the Board has failed to adjust the liability
floor for the full amount of inflation.
Moreover, even if the amount were properly
determined, it is unclear how the ceiling
would be adjusted for future price increases.

Requiring carriers to insure baggage up to
$1,000 essentially mandates that consumers
with baggage of low value (or no baggage at
all) subsidize other travelers. One of the
fundamental reasons for airline deregulation
was to remove the Board from these arbitrary
cross-subsidy games.

If the Board allowed carriers to determine
their own baggage liability, carriers would
face incentives to provide sufficient
insurance to protect the vast majority of their
passengers. Moreover, they would make
excess value insurance available for those
passengers requiring it. A market system
would thereby lower costs while assuring
passengers are adequately protected. It
would also limit potential cross-subsidies.

I, therefore, dissent from the majority’s
opinion.

George A. Dalley.

Regulatory Flexibility Act

In EDR-418, the Board certified that
none of the proposed changes would, if
adopted, have a significant economic
impact on a substantial number of small
entities in accordance with § U.S.C.
605(b). The reason for the negative
certification was that few, if any, small
businesses conduct operations with
large aircraft, which are the only
operations that would be covered under
any of the proposed changes, No
comments were filed in response to the
Board's regulatory flexibility analysis,
and the Board finds no reason to change
its negative certification for this rule.

List of Subjects in 14 CFR Part 254

Air carriers, Consumer protection,
Freight.

Accordingly, the Civil Aeronautice
Board terminates Docket 38621 and
amends 14 CFR Chapter II, as follows:

1. A new Part 254, Domestic Baggage
Liability, is added to read:

PART 254—DOMESTIC BAGGAGE
LIABILITY

Sec.
2541 Purpose.
254.2 Applicability
254.3 Carrier liability
254.4 Notice requirements.
Authority: Secs 204 303, 404, and 411, Pub.
L. 85-726, as amend«d 72 Stal 743, 758, 760,
769; 49 U.S.C 1324, 1373, 1374, 1381.
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§254.1 Purpose. A

The purpose of this part is to establish
rules for the carriage of baggage in
interstate and overseas air
transportation. The part sets permissible
limitations of air carrier liability for loss,
damage, or delay in the carriage of
passenger baggage and requires air
carriers to provide certain types of
notice to passengers.

§254.2 Applicability.

This part applies to air carriers with
respect to charter or scheduled
passenger service in interstate or
overseas air transportation using
aircraft with a maximum passenger
capacity of more than 60 seats.

§ 254.3 Carrier liability.

An air carrier shall not limit its
liability for provable direct or
consequential damages resulting from
the disappearance of, damage to, or
delay in delivery of a passenger's
personal property, including baggage, in
its custody to an amount less than $1000
for each passenger.

§254.4 Notice requirement.

An air carrier shall provide notice to
passengers, by written material included
on or with its tickets concerning—

(a) Any limitation on its baggage
liability including its rules for fragile or
perishable goods, and

(b) The availability, if the carrier
provides it, of excess valuation
insurance coverage.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 82-32275 Filed 11-23-82; 8:45 am]
BILLING CODE 6320-01-M

14 CFR Part 291

[Economic Regulation Amdt. No. 10 to Part
291, Docket No. 38904; Reg. ER~1308]

Domestic Cargo Transportation

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB is setting a 2-year
review period for fitness determination
for non-operating all-cargo air carriers,
Carriers that do not start service, or are
not operating under authority for which
a fitness determination has been made,
for 2 years after the fitness finding of the
Board for that authority, must re-file
data about their fitness. The Board will
then decide whether a carrier's fitness
has changed such that action should be
taken against its certificate. The carrier
may not begin operations while this
determination is pending. These rules

enable the Board to meet its obligation
to monitor the continuing fitness of air
carriers, including those that are not
operating.

DATES: Effective: February 22, 1983.
Adopted: June 3, 1983.

FOR FURTHER INFORMATION CONTACT:
Patricia Szrom, Chief, Special
Authorities Division, 202-673-5088, or
Joseph A. Brooks, Office of the General
Counsel, 202-873-5442, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428.
SUPPLEMENTARY INFORMATION: In
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507),
the reporting requirements that are
included in this final rule has been or
will be submitted for approval to the
Office of Management and Budget
(OMB]. They are not effective until OMB
approval has been obtained.

List of Subjects in 14 CFR Part 291

Air carriers, Antitrust, Freight,
Insurance, and Reporting requirements.
A full discussion of this action is in

ER-1307, also issued today.
Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 291,
Domestic Cargo Transportation, a
follows: ¢

PART 291—[AMENDED]

1. The authority for Part 291 is:

Authority: Secs. 102, 204, 401, 407, 408, 416,
and 418, Pub. L. 85-726, as amended, 72 Stat.
740, 743, 766, 767; 91 Stat. 1284; 49 U.S.C. 1302,
13824, 1371, 1377, 1378, 1386, and 1388.

2. A new § 201.15 is added to Subpart
B to read:

Subpart B—All-Cargo Air Service
Certificates
* - * * *

§291.15 Delay in start of initial service.
An all-cargo air carrier that has not
begun initial operations to provide the
air transportation for which it was found
fit, willing, and able, and for which it
was granted authority by the Board,
within 2 years of the date of that finding,
or that for a period of 2 years from the
date of the most recent such findings
has not provided any air transportation
for which that type of finding is
required, shall re-file data required by
§ 291.11 at least 90 days before it
intends to provide any such air
transportation. If there has been no
change in data previously submitted, the
carrier shall file a statement to that
effect signed by one of its officers. The
carrier may call the Director, Bureau of
Domestic Aviation (202-673-5319), or
such person's designee, to find out what

data are already available to the Board
and need not be included in the re-filing.
A carrier to which this section applies
shall not provide any air transportation
for which it is required to be found fit,
willing, and able until the Board either
decides that the carrier continues to
meet that requirement, or finds that the
carrier is fit, willing, and able to perform
such air transportation. The Board will
normally notify the carrier within 60
days of receipt of all required data that
either the Board's previous findings
continues in effect or further
investigation is necessary. The date of
the decision of the Board that its
previous finding continues in effect will
begin a new 2-year period under this
section.

3. The Table of Contents of Subpart B
is revised to read:

Subpart B—All-Cargo Air Service
Certificates
* - * * -

29115 Delay in start of initial service.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 82-32273 Filed 11-23-82; 8:45 am)
BILLING CODE 6320-01-M

DEPARTMENT OF COMMERCE
International Trade Administration

15 CFR Part 369
Restrictive Trade Practices or
Boycotts

AGENCY: International Trade
Administration, Commerce.

ACTION: Interpretation.

SUMMARY: The Department wishes to
clarify the application of its antiboycott
regulations to several situations
involving the furnishing of information.
Many people have asked the
Department about the circumstances
and the extent to which they may reply
to inquiries received from boycotting
countries about their business
relationships with a boycotted country
or with other firms. This interpretation
sets forth guidelines so that the public
will have the benefit of advice provided
by the Department to particular firms in
the past.

EFFECTIVE DATE: November 24, 1982,

FOR FURTHER INFORMATION CONTACT:
Howard N. Fenton, Director,
Compliance Policy Division, Office of
Antiboycott Compliance, U.S.
Department of Commerce (202-377-
2381).
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SUPPLEMENTARY INFORMATION: The
Office of Antiboycott Compliance
(OAC) has received a number of
inquiries from people that have received
so called “boycott questionnaires” or
that have otherwise been requested to
provide information in a context that
has led them to believe that their failure
at least to acknowledge the inquiry
could result in an adverse impact on
their trade with the country issuing the
questions, and with other boycotting
countries as well. Section 369.2(d) of the
Regulations prohibits furnishing any
information about business
relationships with or in a boycotted
country, with residents, nationals, or
businesses organized under the laws of
a boyeotted country, or with blacklisted
persons. Of course, this prohibition does
not cause all communications with
boycotting countries to be illegal, and
over the course of four years OAC has
provided substantial guidance to
companies on what they may and may
not say.

This has often involved'drawing some
relatively fine lines and OAC has
offered advice from time to time based
on the statite, regulations, legislative
history and experience. OAC has taken
the position that, ag difficult as many of
these questions are, in the interests of
providing greater certainty in a complex
area of regulation, such advice is useful.

The OAC believes that it would be
helpful at this time to present a
summary of the advice it has provided
in response to individual inquiries in the
form of a supplement to the regulations,
to enable other firms to take advantage
of this guidance.

In a related area, companies that have
sought to establish permanent resident
establishments in boycotting countries
have been requested to furnish
information about their business
relations with a boycotted country or
with other firms. Examples (iv) through
(vi) of § 369.3(f) of the regulations
provide that, in seeking to establish
bona fide resident status within a
boycotting country, a company may
furnish information as if it is already a
resident under the exception for
compliance with local law. This very

narrow exception has been the source of

several inquiries, and the office has
developed some general guidelines as to
the availability of the exception and
how it operates. This interpretation also
sets forth those guidelines so that other
firms will have the benefit of the advice
we have provided to a few.

List of Subjects in 15 CFR Part 369
Boycotts, Foreign trade.

Interpretation

The principal author of this
interpretation is Howard N. Fenton,
Director, Compliance Policy Division,
Office of Antiboycott Compliance. The
following appendix is added to Part 369
as Supplement 5.

Supplement 5——Appendix—
Interpretation

A. Permissible Furnishing af
Information

The information outlined below may
be furnished in response to boycott-
related requests from boycotting
countries or others. This information is,
in the view of the Department, not
prohibited by the regulations. Thus, a
person does not have to qualify under
any of the exceptions to be able to make
the following statements. Such
statements can be made, however, only
by the person indicated and under the
circumstances described, These
statements should not be used as a point
of departure or analogy for determining
the permissibility of other types of
statements, The Department's view that
these statements are not contrary to the
prohibitions contained in the
antiboycott provisions of the regulations
is limited to the specific statement in the
specific context indicated.

1. A U.S. person may always provide
its own name, address, place of
incorporation (“nationality”), and nature
of business.

2. A U.S. person may state that it is
not on a blacklist, or restricted from
doing business in a boycotting country.
A company may not make that
statement about its subsidiaries or
affiliates—only aboutitself. A U.S.
person may not say that there is no
reason for it to be blacklisted. To make
that statement would provide directly or
by implication information that may not
be provided. A U.S. person may inquire
about the reasons it is blacklisted if it
learns that it is on a blacklist (see
§ 369.2(d) example (xv)).

3. A U.S. person may describe in
detail its past dealings with boycotting
countries; may state in which boycotting
countries its trademarks are registered;
and may specify in which boycotting
countries it is registered or qualified to
do business. In general, a U.S. person is
free to furnish any information it wishes
about the nature and extent of its
commercial dealings with boycotting
countries.

4. A U.S, person may state that many
U.S. firms or individuals have similar
names and that it believes that it may be
confused with a similarly named entity.
A U.S. person may not state that it does
or does not have an affiliation or

relationship with such similarly named
entity.

5. A U.S. person may state that the
information requested is a matter of
public record in the United States.
However, the person may not direct the
inquirer to the location of that
information, nor may the U.S. person
provide or cause to be provided such
information,

B. Availability of the Compliance With
Local Law Exception To Establish a
Foreign Branch

Section 369.3(f) of the Regulations, the
Compliance With Local Law exception,
permits U.S. persons, who are bona fide
residents of a boycotting country, to
take certain limited, but otherwise
prohibited, actions, if they are required
:o do so in order to comply with local
aw.

Among these actions is the furnishing
of non-discriminatory information.
Examples (iv) through (vi) under
“Examples of Bona Fide Residency"
indicate that a company seeking to
become a bona fide resident within a
boycotting country may take advantage
of the exception for the limited purpose
of furnishing information required by
local law to obtain resident status.
Exactly when and how this exception is
available has been the subject of a
number of inquiries, It is the
Department’s view that the following
conditions must be met for a non-
resident company to be permitted to
furnish otherwise prohibited information
for the limited purpose of seeking to
become a bona fide resident:

1. The company must have a
legitimate business reason for seeking to
establish a branch or other resident
operation in the boycotting country.
(Removal from the blacklist does not
constitute such a reason.)

2. The local operation it seeks to
establish must be similar or comparable

‘in nature and operation to ones the

company operates in other parts of the
world, unless local law or custom
dictates a significantly different form.

3. The person who visits the
boycotting country to furnish the
information must be the official whose
responsibility ordinarily includes the
creation and registration of foreign
operations (i.e., the chairman of the
board cannot be flown in to answer
boycott questions unless the chairman
of the board is the corporate official
who ordinarily goes into a country to
handle foreign registrations).

4, The information provided must be
that which is ordinarily known to the
person establishing the foreign branch.
Obviously, at the time of establishment,
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the foreign branch will have no
information of its own knowledge.
Rather, the information should be that
which the responsible person has of his
own knowledge, or that he would have
with him as incidental and necessary to
the registration and establishment
process. As a general rule, such
information would not include such
things as copies of agreements with
boycotted country concerns or detailed
information about the person's dealings
with blacklisted concerns.

5. It is not necessary that documents
‘prepared in compliance with this
exception be drafted or executed within
the boycotting country. The restrictions
on the type of information which may be
provided and on who may provide it
apply regardless of where the papers are
prepared or signed.

Dated: November 18, 1982,
William V. Skidmore, :
Director, Office of Antiboycott Compliance.

[FR Doc. 82-32279 Filed 11-19-82; 3:39 pm)
BILLING CODE 3510-25-M

FEDERAL TRADE COMMISSION

16 CFR Part 13
[Docket No. 9139]

Texas Dental Association; Prohibited
Trade Practices, and Affirmative
Corrective Actions

AGENCY: Federal Trade Commission,
ACTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement issued by the Commission
requires the Texas Dental Association,
among other things, to cease inhibiting
competition by inducing its members to
withhold X-rays and other diagnostic
information from third-party payers and
independent dental consultants for use
in reviewing claims and establishing
cost containment programs. The
association is barred from coercing
third-party payers and independent
dental consultants into altering the
terms and conditions of any dental
health care plan and from compelling
third-party payers to select a particular
independent dental consultant. Further,
previous agreements entered into by the
association and dental insurers which
do not conform to the terms of the order
are not binding upon the signatories.
The association is also required to mail
a copy of the order with a letter

explaining its provisions to all its
members and to any person who joins —
the association within the next four
years.

DATES: Complaint issued June 17, 1980;
final order issued November 19, 1982.

FOR FURTHER INFORMATION CONTACT:
Gary D. Kennedy, Acting Director, 5R,
Dallas Regional Office, Federal Trade
Commission, 8303 Elmbrook Drive,
Dallas, Texas 75247. (214) 767-7050.

SUPPLEMENTARY INFORMATION: On
Thursday, June 10, 1982, there was
published in the Federal Register, 47 FR
25157, a proposed consent agreement
with analysis in the Matter of Texas
Dental Association, a corporation, for
the purpose of soliciting public
comment. Interested parties were given
sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of order.

In response to a comment received
from the Food and Drug Administration
expressing concern that the order might
be construed to conflict with efforts of
the FDA to prevent the unnecessary
taking of X-rays, the Commission stated
that the order prohibits the association
from requiring, advocating, advising,
requesting, or suggesting that its
members refuse to submit to third-party
payers dental X-rays that are already in
existence and were taken for diagnostic
purposes. In addition, the Commission
stated that the order should not be
misread to require or encourage the
taking of X-rays and that the order does
not prohibit the association from
disseminating information or
promulgating professional standards
concerning the appropriateness of taking
X-rays. The Commission was advised by
the FDA that, in light of these
statements, the FDA is no longer
concerned that the order might conflict
with efforts to prevent unnecessary
radiation,

The Commission made its
jurisdictional findings and entered the
order to cease and desist, set forth’
below, in disposition of this proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Coercing and Intimidating: § 13.367
Members. Subpart—Combining and
Conspiring: § 13.384 Combining and
Conspiring. Subpart—Corrective
Actions and/or Requirements: § 13.533
Corrective Actions and/or
Requirements.

List of Subjects in 16 CFR Part 13

Dental health, Dentists, Health care,
Michael A. Baggage,
Acting Secretary.

Decision and Order

In the matter of Texas Dental Association,
a corporation (Docket No. 9139).

The Commission having heretofore issued
its complaint charging the respondent named
in the caption hereof with violation of Section
5 of the Federal Trade Commission Act, as
amended, and the respondent having been
served with a copy of that complaint,
together with a notice of contemplated relief;
and

The respondent, its attorney, and counsel
for the Commission having thereafter
executed an agreement containing a consent
order, an admission by the respondent of all
the jurisdictional facts set forth in the
complaint, a statement that the signing of
said agreement is for settlement purposes
only and does not constitute an admission by
respondent that the law has been violated as
alleged in such complaint, and waivers and
other provisions as required by the
Commission's rules; and

The Secretary of the Commission having
thereafter withdrawn this matter from
adjudication in accordance with § 3.25(c) of
its Rules; and ?

The Commission having considered the
matter and having thereupon accepted the
executed consent agreement and placed such
agreement on the public record for a period of
sixty (60) days, and having duly considered
the comments filed thereafter by interested
persons pursuant to § 3.25 of its Rules, now in
further conformity with the procedure
prescribed in § 3.25 of its Rules, the
Commission hereby makes the following
jurisdictional findings and enters the
following order:

1. Respondent Texas Dental Association is
a not-for-profit corporation organized,
existing and doing business under and by
virtue of the laws of the State of Texas with
its office and principal place of business |
located at 1946 S. Interregional Highway, in
the City of Austin, State of Texas.

2. The Federal Trade Commission has
jurisdiction of the subject matter of this
proceeding and of the respondent, and the
proceeding is in the public interest.

Order

1t is ordered that for the purposes of this
order the following definitions shall apply:

A. “TDA" means Texas Dental
Association, its House of Delegates, councils,
committees, officers, representatives, agents,
emplcyees, successors and assigns.

B. “Third-party payer” or “payer" means
any person, corporation or other entity who
or which administers or provides a risk-
sharing reimbursement plan or a program of
reimbursement, directly, or indirectly, for all
or part of any expense for dental health care
services incurred by any person.

C. “Independent dental consultant” means
a dentist who, acting either in an individual




52994 Federal Register / Vol. 47, No. 227 /| Wednesday, November 24, 1982 / Rules and Regulations

or corporate capacity, is employed by or
contracts with a third-party payer to:

(1) Furnish evaluative services from a
review of diagnostic information or dental
claims forms; or

(2) Advise or deal with other dentists or
third-party payers regarding courses of dental
treatment, appropriate fee reimbursements,
or benefit determinations under any dental
reimbursement plan or program.

D. “Evaluative services" means the review
or rendering of opinions or determinations
from diagnostic information or reports of
attending dentists or from other sources,
regarding courses of treatment, appropriate
manner of reimbursement, or extent of
benefit coverage, under any dental
reimbursement plan or program.

11

It is further ordered that TDA, directly or
through any subsidiary, division or other
devices, shall not engage in any act or
practice which has the purpose or effect of:

A. Requiring, advocating, advising,
requesting, or suggesting that any of its
members: (1) Submit or refuse to submit
radiographs or other diagnostic information
or other materials to any third-party payer or
to any independent dental consultant
designated by such third-party payers; or (2)
refuse to deal with any third-party payer or
independent dental consultant except on
certain terms or under certain conditions;

B. Compelling, threatening, or coercing any
third-party payer or independent dental
consultant to alter any provision of, or means
of administering, any dental health care
coverage plan;

C. Compelling, threatening, or coercing any
third-party payer or independent dental
consultant to enter into agreements with TDA
or others regarding the terms of any dental
health care coverage plan or the methods by
which any third-party payer or independent
dental consultant makes determinations
about dental insurance claims; or

D. Compelling, threatening, or coercing any
third-party payer to select a particular
independent dental consultant,

Provided, however, that nothing contained
herein shall be deemed to prohibit individual
members of TDA, acting individually, from
dealing with third-party payers in such
manner as they determine is in the best
interest of their patients.

m

It is further ordered that any
“Memorandum of Understanding” or
agreement between TDA or its members and
any third-party payer providing for the
circumstances under which radiographs or
other diagnostic information is to be
furnished to third-party payers or
independent dental consultants or providing
in any manner for the way in which
determinations about dental insurance claims
are to be made is non-binding on TDA, its
members and third-party payers.

v

It is further ordered that within thirty (30)
days after this order becomes final, TDA
shall mail to each of its members a copy of
the Commission's complaint and order in this
matter, as well as a letter in the form shown

as "Attachment A" to this order. In addition
to the foregoing, TDA shall mail a copy of the
aforementioned complaint, order, and letter
to every person who joins TDA within four
(4) years of the date of service of this order.
Such mailing shall occur within thirty (30)
days after a person becomes a member of
TDA.

v

1t is further ordered that within sixty (60)
days after service of this order and again one
(1) year thereafter, TDA shall file with the
Commission a report in writing, setting forth
in detail the manner and form in which it has
complied and intends to comply with this
order.

Vi

It is further ordered that TDA shall notify
the Commission at least thirty (30) days prior
to any proposed change in it, such as
dissolution, assignment or sale resulting in
the emergence of a successor association or
corporation, or any other change in the
association or corporation which may affect
compliance obligations arising out of this
order.

Issued: November 19, 1982,

By the Commission.

Michael A. Baggage,
Acting Secretary.
Attachment A

{Respondent’s Letterhead)

Dear Doctor: As you may be aware, the
Federal Trade Commission (FTC) has issued
a complaint against the Texas Dental
Association (TDA). TDA has denied the
allegations of the complaint and continues to
deny that it has engaged in any unlawful
conduct. Nevertheless, TDA has voluntarily
entered into an agreement with the FTC
which has resulted in the entry of a consent
order on which requires, in essence, that TDA
not engage in certain activities that are
concerned with dental health care benefits
programs. This order also requires that you
be sent a copy of the complaint and order
and this letter.

In accordance with the terms of the’FTC's
order, you are hereby notified that TDA shall
not engage in any act or practice which has
the purpose or effect of: (1) Requiring,
advocating, advising, requesting, or
suggesting that any of its members submit or
refuse to submit radiographic or other
diagnostic information or other materials to
any third-party payer or independent dental
consultant or, refuse to deal with any third-
party payer or independent dental consultant
except on certain terms or under certain
conditions; (2) compelling, threatening, or
coercing any third-party payer or
independent dental consultant to alter any
provision of, or means of administering, any
dental health care coverage plan; (3)
compelling, threatening, or coercing any
third-party payer or independent dental
consultant to enter into agreements with TDA
or others regarding the terms of any dental
health care coverage plan or the methods by
which any third-party payer or independent
dental consultant makes determinations
about dental insurance claims; or (4)

compelling, threatening, or coercing any
third-party payer to select a particular dental
consultant,

Additionally, the order also provides that
Memoranda of Understanding or other
agreements between TDA or its members and
any third-party payer providing for the
circumstances under which radiographic or
other diagnostic information is to be
furnished to third-party payers or providing
in any manner for the way in which
determinations about dental insurance claims
are to be made are non-binding on TDA, its
members and third-party payers. The order
does not prohibit the use of the guidelines
contained in such Memoranda of
Understanding for the resolution of a dispute
concerning dental insurance claims if the
individual parties to a dispute in the future
voluntarily wish to use them.

TDA adheres to the view that the primary
goal of its members is to render to the public
the best dental service of which they are
capable, Nothing in this order changes or
affects that goal. You remain free to deal
individually with third-party payers and
programs in such manner as you decide
individually is best for your patients.

Copies of the FTC's complaint and order
are enclosed. This letter has attempted to
summarize the important parts of the order
but you should read it carefully in its entirety.

Very truly yours,
0. V. Cartwright.
[FR Doc. 82-32366 Filed 11-23-82; 8:45 am)
BILLING CODE 8750-01-M

—— —

ENVIRONMENTAL PROTECTION
AGENCY

21 CFR Part 193
[FAP 9H5216/R126; PH-FRL 2251-1]
Acephate; Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes a food
additive regulation to permit the
combined residues of the insecticide
acephate and its metabolite in or on
food resulting from application of
solutions containing a maximum of 1.0
percent active ingredient in food
handling establishments. This regulation
to establish a maximum permissible
level for residues of the insecticide was
requested pursuant to a petition by the
Chevron Chemical Co.

EFFECTIVE DATE: Effective on November
24, 1982,

ADDRESS: Written objections may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St., SW,, Washington, D.C.
20460.
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FOR FURTHER INFORMATION CONTACT:
William Miller, Product Manager (PM)
16, Registration Division (TS-767C),
Office of Pesticide Programs,
Environmental Protection Agency, Rm.
211, CM#2, 1921 Jefferson Davis
Highway, Arlington, VA 22202, (703~
557-2600).

SUPPLEMENTARY INFORMATION: EPA
issued a notice published in the Federal
Register of June 7, 1979 (44 FR 32737)
which announced that Chevron
Chemical Co., 940 Hensley St.,
Richmond, CA 94804, had submitted a
food additive petition (9H 5216)
proposing that 21 CFR 193.10 be
amended by the establishment of a
regulation permitting the residues of the
insecticide acephate (O,S-dimethyl
acetylphosphoramidothioate) in food
handling establishments.

In the Federal Register of August 27,
1980 (45 FR 57178) EPA gave notice that
Chevron had amended the petition. This
amendment proposed to establish a
regulation permitting the combined
residues of the insecticide acephate and
its cholinesterase-inhibiting metabolite,
methamidophos, at 0.02 part per million
(ppm) in or on food items (other than
those already covered by a higher
tolerance as a result of its use on
growing crops) resulting from
application of the insecticide in food
handling establishments.

There were no comments received in
response to the notice of filing.

The scientific data submitted in the
petition and other relevant material
have been evaluated. The toxicological
data considered in support of the
regulation included a 90-day rat feeding
study with a no-observed-effect level
(NOEL) of 5.0 ppm (0.25 mg/kg) based
on the inhibition of cholinesterase
activity in plasma, red blood cells
(RBC), and brain; a 2-year dog feeding
study with a NOEL of 30.0 ppm (0.75 mg/
kg), based on the inhibition of plasma,
RBC, and brain cholinesterase activity
and a NOEL of 100.0 ppm (2.5 mg/kg) for
systemic toxicity; a 28-month rat
feeding/oncogenic study with a NOEL of
5.0 ppm (0.25 mg/kg), based on the
inhibition of cholinesterase activity in
plasma, RBC, and brain; a rabbit
teratogenic study with a NOEL of 10.0
mg/kg (highest dose tested); a rat
teratogenic study with a NOEL of 200.0
mg/kg (highest dose tested); and a
supplemental acute delayed
neurotoxicity study with no effects
observed (no leg paralysis) at the 375
mg/kg level.

Based on the 28-month rat feeding/
oncogenic study with a NOEL of 5.0 ppm
(0.25 mg/kg) and using a safety factor of
10, the acceptable daily intake (ADI) for

humans is 0.0250 milligram (mg)/
kilogram (kg) of body weight (bw)/day,
and the maximum permissible intake
(MPI) is 1.5000 mg/day for a 60-kg
human.

The theoretical maximum residue
contribution (TMRC) in the human diet
from the regulation is 0.0149 mg/day/1.5
kg. This value represents a 3.48 percent
increase in the existing TMRC. The
existing tolerances and this regulation
utilize a total of 29.42 percent of the
ADI

Desirable data that are currently
lacking include (1) a mouse oncogenic
study, (2) a rat reproduction study, (3)
new acute delayed neurotoxicity study,
and (4) mutagenic studies. The mouse
oncogenic study has now been received
by the Agency and is under review.

There are no regulatory actions
pending against continued registation of
the insecticide, and no other
considerations are involved in
establishing this food additive
regulation. The metabolism of the
insecticide is adequately understood
and an adequate analytical method, gas
chromatograpy with a thermionic
detector, is available for enforcement
purposes.

e pesticide is considered useful for
the purpose for which the food additive
regulation is sought, and it is concluded
that the insecticide may be safely used
in accordance with the prescribed
manner when such uses are in
accordance with the label and labeling
registered pursuant to FIFRA as
amended (86 Stat. 973, 89 Stat. 751,
U.S.C. 135(a) et seq.). Therefore, the food
additive regulation is established as set
forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this notice in the Federal
Register, file written objections with the
Hearing Clerk, at the address given
above. Such objections should specify
the provisions of the regulation deemed
objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for the
hearing and the grounds for the
objections. A hearing will be granted if
the objections are supported by grounds
legally sufficient t