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Presidential Documents

Title 3—

The President

[FR Doc. 82-28721
Filed 10-15-82; 10:27 am)
Billing code 3195-01-M

Executive Order 12388 of October 14, 1982

United States Information Agency

By the authority vested in me as President of the United States of America,
and in order to effectuate the provisions of Section 303 of Public Law 97-241
(96 Stat. 273), which changed the name of the International Communication
Agency back to its original name of the United States Information Agency, it is
hereby ordered as follows:

Section 1. Sections 1, 2 and 3 of Executive Order No. 12047 are amended by
deleting “International Communication Agency” and substituting therefor
“United States Information Agency".

Sec. 2. Executive Order No. 12048 is amended by adding thereto the following
new Section:

“Sec. 10. In accord with the name change provisions of Section 303 of Public
Law 97-241 and effective on August 24, 1982, references in this Order to the
International Communication Agency shall be deemed to be references to the
United States Information Agency.".

Sec. 3. The Annex to Executive Order No. 12260, as amended, is further
amended by deleting “United States International Communication Agency”
from item number 50 and substituting therefor “United States Information
Agency”.

Sec. 4. Section 2 of Executive Order No. 12293 is amended by deleting
“International Communication Agency" and substituting therefor *“United
States Information Agency".

Sec. 5. Subsections (b)(2) and (c) of Section 9 of Executive Order No. 12293, as
amended, are further amended by deleting “International Communication
Agency" and substituting therefor "United States Information Agency”.

Sec. 6. This order shall be effective as of August 24, 1982,

@Mw

THE WHITE HOUSE,
October 14, 1982.







46247

Rules and Regulations

Federal Register
Vol. 47, No. 201

Monday, October 18, 1982

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.s.C. 1510. \

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE
Farmers Home Administration
7 CFR Parts 1980 and 1990

Guaranteed Loan Programs

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations pertaining to transactions
which will not be guaranteed under any
of its guaranteed loan programs. The
intended effect of this action is to
prohibit FmHA from guaranteeing loans
which involve tax-exempt bond funds,
either directly or indirectly. This action
is being taken in response to Agency
recommendations to correct deficiencies
in regulations as suggested by the
Department's Office of Inspector
General and concerns expressed by the
General Accounting Office.

EFFECTIVE DATE: October 18, 1982;
however, these amendments shall not
apply to any loan(s) where a conditional
commitment for guarantee was issued
by FmHA and accepted by the lender
before October 18, 1982.

FOR FURTHER INFORMATION CONTACT:
Wilton L, Ward, Acting Deputy Director,
Farm Real Estate and Production Loan
Division, FmHA, USDA, South
Agriculture Building, 14th and
Independence Avenue, SW.,
Washington, DC 20250, telephone: (202)
447-2288. A copy of the final Regulatory
Impact Analysis describing the options
considered and the impact of
implementing each option, is available
on request from the Chief, Directives
Management Branch, FmHA, USDA,
Room 6348, South Agriculture Building,
Washington, DC 20250, telephone: (202)
382-9725.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary's
Memorandum 1512-1 which implements
Executive Order 12291 and has been
determined to be major. This
determination was made because (1) the
volume of Federal credit activity is one
of the major reasons that interest rates
have increased to present levels.
FmHA's guaranteeing of such loans
would represent a significant intrusion
into the capital market and would likely
add to the overall problem of high
interest rates; (2) the commitment of the
Federal government to repay loans,
should defaults occur, provides the bond
issues a significantly more favorable
position in the competition for
investment capital.

Memorandum of Law

Subject: FmHA Instructions 1980-A,
General; 1980-D, 1980-E, and 1990-A.
Prohibiting FmHA from guaranteeing
loans which involve tax-exempt bond
funds, either directly or indirectly.

The changes to FmHA regulations
proposed by this Federal Register
document have been reviewed by the
Office of General Counsel and
determined to be within the scope of
FmHA authority. Such changes are
consistent with FmHA's authority to
guarantee loans at 7 U.S.C. 1932; 42
U.S.C. 1487; Section 203 of the
Emergency Agricultural Credit
Adjustment Act and Section 214 of the
Biomass Energy and Alcohol Fuels Act
of 1980. The Secretary's general
rulemaking and delegation authority for
the changes is furnished by 7 U.S.C.
1989; Section 209(c) of the Emergency
Agricultural Credit Adjustment Act; and
42 U.S.C. 1480(j), and Section 212(e) of
the Biomass Energy and Alcohol Fuels
Act of 1980.

A. James Barnes, General Counsel.

Summary of Final Regulatory Impact
Analysis

This action establishes regulatory
policy regarding FmHA guarantees
when the proceeds of tax-exempt bond
issues are directly or indirectly
involved. These changes will impact
State and local governments or special
purpose public authorities issuing tax-
exempt bonds, financial institutions, and
borrowers of money generated by the
sale of such issues.

The recent mushrooming growth of
authorities to issue tax-exempt bonds or
obligations presented a need for FmHA
to resolve the issue regarding
guaranteeing loans which involve tax-
exempt bond issues. The need for this
action became more apparent to FmHA
through recommendations made by the
Department's Office of Inspector
General and concerns expressed by the
General Accounting Office.

The overall problem of high interest
rates, created in part by FmHA
guaranteeing such loans and allowing
such guarantees to have a more
favorable position in the competition for
investment capital (commitment of the
Federal Government to repay) created
the need for this action.

The purpose of this action is to
establish policy regarding FmHA's
authority to guarantee loans when such
loans are made from the proceeds of
tax-exempt bonds. Specifically, this
action prohibits the FmHA from
guaranteeing loans made directly or
indirectly from the proceeds of tax-
exempt bonds. It does, however, permit
the FmHA to guarantee loans when
funds are obtained from sources other
than tax-exempt bonds and when such
guarantees constitute a portion of the
total project cost. In taking this action
FmHA examined the following options:

* Retain the existing regulatory
language which is not specific and,
therefore provides no direction. This
option was not considered feasible
because a number of States had or were
considering enacting legislation to
provide authority to issue Agricultural
Development Bonds, the proceeds of
which would be loaned to farmers to
begin farming operations. The bond
issues were successfully promoted by
suggesting that FmHA would guarantee
the repayment of such loans. FmHA's
present authority to guarantee such
loans is not sufficient to accommodate
the volume of loans anticipated. Hence,
only a few farmers could benefit from
such guarantees or there would be
pressure to increase the authority.
Because other groups have been denied
the benefits of such subsidies in the
past, FmHA is of the opinon that to
change the policy for this group would
be inequitable.

* Prohibit direct, indirect, and
supplemental use of the guarantee
authority regarding projects financed
with tax-exempt bond issues. FmHA
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considered prohibiting all uses of the
guarantee authority for loans involving
tax-exempt bond issues, including the
use of guarantees of loans made from
sources other than tax-exempt bond
issues. It was felt that this provision was
too restrictive and would preclude
assistance to projects designed to meet
specific National objectives.

» Generally prohibit the direct and
indirect use of guarantees but allow
certain exemptions for projects meeting
identifiable National objectives, such as
increasing the availability of affordable
housing stock for low-income families.
This option was considered infeasible
because other activities that could
benefit from the use of such guarantees
could claim equal status with permitted
uses and political pressure would begin
to build to include those activities in
such a program.

* Prohibit the direct and indirect use
of loan guarantees involving tax-exempt
bond issues but permit the use of loan
guarantees (involving funds obtained
from other than tax-exempt obligations),
when such loan guarantees constitute a
portion of the cost of the project.

This option was selected by FmHA
since it prohibits the direct and indirect
use but permits the use of FmHA
guarantees as a supplemental source of
financing for projects also financed in
part with tax-exempt issues. This option
was also selected because it would
permit FmHA to participate in the
financing of projects that are consistent
with FmHA's mission and National
objectives. The prohibition of direct and
indirect uses will limit intrusion into the
capital markets by the government or
government-sponsored enterprises,
thereby relieving some of the upward
pressure on interest rates. Additionally,
such prohibition will prevent certain
tax-exempt bond issues from using
Federal loan guarantees to leverage a
more favorable position in the
competition for capital.

This option is consistent with the
recommendations of the Department's
Office of Inspector General and the
concerns of the General Accounting
Office.

Clearinghouse Review

The FmHA programs which are
affected by this regulation are subject to
State and local clearinghouse review in
the manner delineated in Subpart H of
Part 1901 of this chapter.

FmHA Programs Affected

Catalog of Federal Domestic Assistance
(CFDA) Reference List.

CFDA No. Program title

10.404. Emergency loans.

Y0M08 &2 Farm operating

10.407 Farm Wp loans.

10.413 Ri jon facility loans.

V8 Ly s 2] Soil and water loans.

10.422 Busi and i ial loans.

10.428 E y gency loans.

10.429 Above-mod [ housing
loans (guaranteed rural housing
loans).

10432 i irvssemmmmnitta Biomass anergy and alcohol fuels
loans and loan guarantees.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR Part 1901,
Subpart G, “Environmental Impact
Statements". It is the determination of
FmHA that this action does not
constitute a major Federal action
significantly affecting the quality of the
human environment and in accordance
with the National Environmental Policy
Act of 1969, Pub. L. 91-190, an
Environmental Impact Statement is not
required.

Discussion of Final Rule

A proposed rule was published in the
Federal Register (47 FR 7437) on
February 19, 1982. That proposal
provided for a 60 day comment period.
The comment period ended April 20,
1982. In response to the notice of
proposed rulemaking, written comments
were received from five State
Agricultural Development Authorities
and five other public and private
organizations. Eight of the comments
were received within the comment
period and two were received following
the April 20, 1982 deadline. All
comments were consgidered in the final
rule.

The final rule contains no major
revisions to the proposed rule. The
following is a discussion of the
comments received and FmHA's
response.

The five State Agricultural
Development Authorities and two
private organizations recommended that
the proposal be changed by exempting
the prohibition when leans are made to
farmers, especially qualified new and
beginning farmers. The reasons cited
included the current price/cost squeeze
that farmers are experiencing. It was felt
the tax-exempt bond benefits would
have a positive effect on the economy of
the local community and the nation.

The action taken by the FmHA does
not preclude the various States from
placing the full faith and credit of the
State behind the loans made by the
Agricultural Development Authorities,
Such action should have the same
market effect as the Federal
Government guaranteeing such loans.

FmHA also believes that it would not
be equitable for FmHA to provide such
asgsistance only to farmers in those
States that have established the
mechanisms to issue tax-exempt bonds
and make loans to beginning farmers. In
addition, many other FmHA applicants
could also be.considered in a price/cost
squeeze.

In addition to recommending that
FmHA guarantee tax-exempt obligations
for farmers and ranchers, one
investment firm believed that FmHA
should consider limiting the
guaranteeing of tax-exempt financing to
specific FmHA projects, such as
hospitals, so the public could benefit
from the low interest rates.

Since one of the major factors
contributing to the present exhorbitant
interest rates is the volume of borrowing
by the Federal government, and the
Federal government sponsoring or
guaranteeing the borrowing of non-
Federal organizations, FmHA cannot
concur with such actions. FmHA cannot
consider limiting the use of tax-exempt
financing for specific projects. To do so
would be an inequitable policy.

One Investment Counsel stated that
guaranteed portions of FmHA's Business
and Industry (B&I) program loans are
rarely sold to individuals and
corporations or to investors which pay a
tax on their investment income as set
forth by FmHA in the proposed
rulemaking. They further stated that
secondary market placements of the
guaranteed portions of these loans were
generally sold to corporate and
government pension and retirement
systems and plans which are exempt
from Federal taxes on their investment
income.

In 1979, the investments of private
pension funds in credit market
instruments were composed of $900
million in U.S. Treasury Securities, $2.2
billion in federally-sponsored Agency
issues, $7.2 billion in corporate and
foreign bonds and $200 million in
mortgages., Government guaranteed
loans (guaranteed positions of the B&I
loans), if purchased by private pensions
would constitute an insignificant portion
of their investment strategy.

State and local government retirement
accounts invest in virtually the same
credit market instruments as private
pensions. In 1979 over 50 percent of the
investments were in corporate and
foreign bonds and approximately 40
percent were in Treasury Securities and
federally-sponsored agency issues. A
1979 survey of the placement of
guaranteed B&I loans showed that only
32 of 276 loans guaranteed by the B&I
program were held by pension funds.
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List of Subjects
7 CFR Part 1980

Loan programs—agriculture, Loan
programs—business and industry—rural
development assistance, Loan _
programs—housing and community
development, Mortgages, Rural areas.

7 CFR Part 1990

Alcohol fuels, Biomass energy,
Feedstocks, Loan programs—energy.

Accordingly, FmHA amends Subparts
A, D and E of Part 1980 and Subpart A
of Part 1990, Chapter XVIII, Title 7, Code
of Federal Regulations, as follows:

PART 1980—GENERAL

Subpart A—General

1. Section 1980.6(a)(9) is revised to
read as follows:

§1980.6 Definitions and abbreviations.
(a) General definitions. * * *

* * * * *

(9) Holder. The person or organization
other than the lender who holds all or a
part of the guaranteed portion of the
loan with no servicing responsibilities.
Holders are prohibited from obtaining
any part(s) of the guaranteed portion of
the loan with proceeds from any
obligation the interest on which is
excludable from income under section
103 of the Internal Revenue Code of
1954, as amended (IRC). When the
lender assigns a part(s) of the
guaranteed loan to.an assignee, the
assignee becomes a holder when Form
FmHA 449-36, "Assignment Guarantee
Agreement”, is used.

2. Section 1980.23 is added and reads
as follows:

§1980.23 Prohibition of the guaranteeing
of tax-exempt transactions.

(a) FmHA will not guarantee any loan
made with the proceeds of any
obligation the interest on which is
excludable from income under section
103 of the Internal Revenue Code of
1954, as amended (IRC).

Funds generated through the issuance
of tax-exempt obligations as defined
above may not be used to purchase the
guaranteed portion of any FmHA
guaranteed loan nor may an FmHA
guaranteed loan serve as collateral for a
tax-exempt issue as defined above.

(b) The only time FmHA may
guarantee a loan for a project which
involves tax-exempt financing is when
the guaranteed loan funds are (1) used
to finance a part of the project which is
separate and distinct from the part of
the project which is financed by the tax-

exempt issue, and (2) the guaranteed
loan has at least a parity security
position with the tax-exempt obligation.

3. Appendix A is amended by revising
the second paragraph of paragraph B.2.,
“Definition of Holder," to read as
follows:

Appendix A—Form FmHA 449-34, “Loan
Note Guarantee.”

B' LI .

2. .- & *

Definition of Holder. The Holder is the
person or organization other than the Lender
who holds all or part of the guaranteed
portion of the loan with no servicing
responsibilities. Holders are prohibited from
obtaining any part(s) of the guaranteed
portion of the loan with proceeds from any
obligation the interest on which is excludable
from income under section 103 of the Internal
Revenue Code of 1954, as amended (IRC).
When the Lender assigns a parti(s) of the
guaranteed loan to an assignee, the assignee
becomes a Holder when Form FmHA 449-36,
“Assignment Guarantee Agreement,"” is used.
* - * - -

Subpart D—Rural Housing Program
Loans

4. Section 1980.308 is amended by
adding paragraph (c) to read as follows:

§ 1980.308 Transactions which will not be
guaranteed.

(c) Prohibition of loans which involve
tax-exempt obligations. Regulations
pertaining to loans which involve tax-
exempt obligations are set forth in
§ 1980.23 of Subpart A of this Part.

Subpart E—Business and Industrial
Loan Programs

5. Section 1980.413 is amended by
adding paragraph (c) to read as follows:

§ 1980.413 Transactions which will not be
guaranteed. * * *
* - * * -

(c) The prohibition of the guaranteeing
of loans involved in tax-exempt
obligations is set forth in § 1980.23 of
Subpart A of this Part.

PART 1990—BIOMASS ENERGY AND
ALCOHOL FUELS LOANS AND
GUARANTEES

Subpart A—General Provisions

6. Section 1990.10(d) is revised to read
as follows:

§ 1990.10 Ineligible projects.

« ¥ - * - »

(d) Prohibition of the guaranteeing of
tax-exempt transactions. (1) FmHA will
not guarantee any loan made with the
proceeds of any obligation the interest

on which is excludable from income
under section 103 of the Internal
Revenue Code of 1954, as amended
(IRC). Funds generated through the
issuance of tax-exempt obligations as
defined above may not be used to
purchase the guaranteed portion of any
FmHA guaranteed loan nor may an
FmHA guaranteed loan serve as
collateral for a tax-exempt issue as
defined above.

(2) The only time FmHA may
guarantee a loan for a project which
involves tax-exempt financing is when
the guaranteed loan funds are (i) used to
finance a part of the project which is
separate and distinct from the part of
the project which is financed by the tax-
exempt issue, and (ii) the guaranteed
loan has at least a parity security
position with the tax-exempt obligation.
(7 U.S.C. 1989; 42 U.S.C. 1480; section 209(c)
of the Emergency Agricultural Credit
Adjustment Act of 1978 (Pub. L. 95-334, title
I1); 7 CFR 2.23; 7 CFR 2.70; 42 U.S.C. 8812(c))

Dated: August 30, 1982,

F. W. Naylor, Jr.,

Under Secretary for Small Community and
Rural Development.

[FR Doc. 82-28569 Filed 10-15-82; 8:45 am|

BILLING CODE 3410-07-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Deregulation of “Organizing a Federal
Credit Union,” “Standard Form of
Bylaws”, “Amendment of Bylaws and
Charters”

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: On June 1, 1982 (47 FR 23750),
the NCUA Board issued a proposed rule
soliciting public comment on a proposal
to deregulate the majority of § 701.1 and
to delete §§ 701.3 and 701.4 of NCUA
Rules and Regulations. The majority of
the public comments supported this
deregulation. In view of the public
comments, the Board has issued a final
rule that eliminates repetitious
statements; procedures, and other
provisions already contained in the
Federal Credit Union Act, the Federal
Credit Union Bylaws or which represent
guidelines covered in other publications
and forms. This simplified rule further
emphasizes the NCUA Board's
commitment to encourage groups to
obtain new Federal credit union charters
and to encourage boards of directors to
submit charter changes to serve as many
qualifying people as possible within the
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authority of the Federal Credit Union
Act.

EFFECTIVE DATE: September 23, 1982.
ADDRESS: National Credit Union
Administration, 1776 G Street, NW.,
Washington, D.C. 20456.

FOR FURTHER INFORMATION: Jon W.
Lander, Department of Chartering and
Education, at the above address.
Telephone: (202) 357-1080.
SUPPLEMENTARY INFORMATION: In
accordance with NCUA's continuing
effort to conduct a review of its rules
and regulations, a review was
completed of the chartering and charter
amendment policies and procedures
included in §§ 701.1, 701.3, and 701.4 of
NCUA Rules and Regulations. It was the
view of the NCUA Board that changing
social, commercial, and economic
conditions necessitate the need for even
more flexibility in the decision-making
process. On June 1, 1982, the NCUA
Board issued a proposed rule as
indicated in the above summary. The
proposal would enable new groups to
obtain a Federal charter with a
minimum of duplication and effort. The
proposal would also enable the board of
directors of existing Federal credit
unions to adopt charter changes that are
permitted by statute and will be most
beneficial for their credit union. Along
these lines, the NCUA Board had
already delegated additional authority
to the regional directors to approve/
disapprove new charters, charter
amendments, mergers, and conversions.

Summary of Comments

Of the 15 comment letters received,
ten were from Federal credit unions,
three were from State credit union
leagues, and two were from national
trade associations. Thirteen of the 15
commenters supported the proposed
regulation. Specifically, the commenters
were in agreement with the proposed
simplification of the regulation through
the deletion of repetitious or
unnecessary statements. The
commenters also were in agreement
with NCUA's deregulation of charter
and bylaw provisions and condensation
of chartering procedures. While in
agreement with the proposed
deregulation, two commenters suggested
that the guidelines in the chartering
manual should be referenced in the
regulation to indicate that the chartering
procedures contained therein represent
an acceptable format for preparing a
charter application. Therefore, the
NCUA Board has determined to adopt
the regulation with the following
addition to § 701.1(a):

The chartering procedure guidelines in
Chapter 6 of the Chartering and Organizing

Manual for Federal Credit Unions represent
an acceptable format to be followed when
organizing a Federal credit union.

Also, the two national trade
associations suggested that the specific
criteria for disapproval of a charter
application or charter amendment
should be retained in the regulation.
Since this criteria does not present any
additional burden on credit unions but
rather lists objective criteria that may
prevent disapproval actions from being
construed as arbitrary or capricious, the
NCUA Board has determined to adopt
the regulation with the following change
to § 701.1(b):

(b) If a charter application or charter
amendment is disapproved, the officials will
be advised in writing what:

(1) Commen bond requirement(s) were not
met;

(2) Ecenomic factor(s) were not met;

(3) Corrective measure(s) are necessary in
order to meet requirements; and

{4) Alternative(s) the group may wish to
consider.

The two opposing commenters
indicated concern with the elimination
of common bond statements from the
regulation and reliance upon the
requirements in Section 109 of the
Federal Credit Union Act. Prior to
March 1980, NCUA &and its predecessor
agencies relied upon Section 109 of the
Federal Credit Union Act for the
delineation of common bond and
membership requirements. No
additional statements concerning
common bond were included in the
regulation. Therefore, the final
regulation continues to adhere to the
requirements of common bond and
membership as stated in the Federal
Credit Union Act. Also, one of the
opposing commenters disagreed with
NCUA's Interpretative Rules and Policy
Statement (NCUA IRPS 82-3). The'
NCUA Board has determined that
compliance with the guidelines in NCUA
IRPS 82-3 will result in fields of
membership that meet the requirements
of Section 109 of the Federal Credit
Union Act. NCUA IRPS 82-3 is
consistent with the final regulation in
that § 701.1 refers to the authority in
Section 109 of the Federal Credit Union
Act for common bond and membership
requirements.

The only other significant issue
addressed by the proposed regulation
was the deletion of the published public
notice of intent to charter a community
Federal credit union. Only three
commenters made reference to this item
in their comments and they were in
agreement with the elimination of the
public notice requirements. Accordingly,
the NCUA Board has deleted the public
notice requirement from the regulation

as proposed and has adopted a final rule
as sel forth below.

List of Subjects in 12 CFR Part 701

Credit unions, Reporting requirements

Effective date: September 23, 1982,
This rule will be effective in less than 30
days because it relieves regulatory
restrictions, 5 U.S.C. 553(d)(1).

Procedure for Regulatory Development

The NCUA Board certifies that these
changes will not have a significant,
economic impact on a substantial
number of small Federal credit unions
(Federal credit unions with less than
$1,000,000 in assets). Since the
regulation applies primarily to new
groups organizing credit unions, the
changes will reduce the burden on
members of the general public. No
additional burdens are imposed.
Instead, duplicate procedures are
eliminated to make it easier for new
Federal credit unions to be chartered.
Therefore, a regulatory analysis was not
required. 5 U.S.C. 605(b).

(Sec. 120, 73 Stat. 635 (12 U.S.C. 1768) and

Sec. 209, 84 Stat. 1104 (12 U.S.C. 1789))
Dated: September 23, 1982.

Rosemary Brady,

Secretary of the NCUA Board.

PART 701—[AMENDED]

1. Section 701.1 is revised to read as
follows:

§701.1 Organizing a Federal Credit Union.

(a) Persons desiring to form a Federal
credit union shall submit a charter
application to NCUA in accordance with
the requirements of Sections 103, 104,
and 109 of the Federal Credit Union Act
and Article XI of the Federal Credit
Union Bylaws. The chartering procedure
guidelines in Chapter 6 of the Chartering
and Organizing Manual for Federal
Credit Unions represent an acceptable
format to be followed when organizing a
Federal credit union.

(b) If a charter application or charter
amendment is disapproved, the officials
will be advised in writing what:

(1) Common bond requirement(s) were
not met;

(2) Economic factor(s) were not met;

(3) Corrective measure(s) are
necessary in order to meet requirements;
and -

(4) Alternative(s) the group may wish
to consider.

§701.3 [Removed]
2., Section 701.3 is removed.
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§701.4 [Removed]
3. Section 701.4 is removed.

{FR Doc. 82-28429 Filed 10-15-82; 8:45 am]
BILLING CODE 7535-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 82-CE-28-AD; Amdt. 39-4475]

Airworthiness Directives; Jet
Electronics and Technology, Inc.,
Emergency Power Supply, Model PS-
835 Series

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD)
applicable to Jet Electronics and
Technology, Inc. (J.E.T.) Model PS-835
Series Emergency Power Supply. It
requires modification of these power
supplies and installation of a temporary
placard on airplanes incorporating a
panel mounted emergency power supply
test switch, This placard which may be
removed when the modification is
incorporated, prescribes ground test
procedures which will assure correct
indication of emergency power
availability. This action is necessary to
assure that possible failure of internal
components of the power supply will not
result in a false indication of emergency
power supply availability when the test
switch is activated. The unavailability
of emergency power may result in the
loss of instruments and systems critical
to continued safe flight, if primary
electrical power is lost.
DATES:

Effective Date: October 21, 1982.

Compliance: As required in the body
of the AD.

ADDRESSES: |et Service Bulletin SB501-
1228-7, dated May 20, 1992, applicable
to this AD may be obtained from Jet
Electronics and Technology, Inc., 5353
52nd Street, Grand Rapids, Michigan
49508; Telphone (616) 949-6600. A copy
of the Service Bulletin is also contained
in the Rules Docket, FAA Office of the
Regional Counsel. Room 1558, 601 East
12th Street, Kansas City, Missouri 64108.
FOR FURTHER INFORMATION CONTACT:
Mr. Donald Michal, Chicago Aircraft
Certification Office, ACE-115C. Aircraft
Certification Division, FAA, 2300 East
Devon Avenue, Des Plaines, Illinois
60018; Telephone (312) 694-7127.
SUPPLEMENTARY INFORMATION: Use of
the instrument panel located battery test
switch, which may be installed with

some J.E.T. model emergency power
supplies may give a false indication of
the availability of emergency electrical
power. This battery power may be
necessary to operate essential flight
instruments and systems if primary
electrial power is lost. The manufacturer
has issued Service Bulletin SB501-1228—
7 dated May 20, 1982, describing a
modification to the emergency power
supply which prevents the false
indication and prescribes alternate
ground test procedures to be used until
the modification is incorporated. Since
this condition exists in other emergency
power supplies of the same design, an
AD is being issued which requires the
installation of a temporary placard,
which outlines these alternate ground
test procedures. The AD will also
require modification of the power supply
per the manufacturers Service Bulletin
SB501-1228-7 and permit removal of the
temporary placard if required to be
installed, upon completion of this
modification.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedures hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new AD:

Jet Electronics and Technology, Inc.: Applies
to all Model PS-835 series Emergency
Power Supply installations.

Note.—This power supply is usually used to
supply electrical power for third
(standby) attitude indicators, emergency
lighting, radio communications and other
equipment critical to the safety of the
airplane.

Compliance: Required as indicated unless
already accomplished.

To prevent a false indication, that
emergency power is available, accomplish
the following:

(a) Within the next 25 hours time-in-service
after the effective date of this AD check to
determine whether the emergency power
supply installation incorporates a panel
located battery test switch.

(1) If the installation incorporates a panel
located battery test switch, prior to further
flight install a temporary placard near the
test switch which reads as follows:

TO TEST EMER PWR SUPPLY

1. DISREGARD EMER PWR SW TEST
POSITION
2. AIC MASTER/BATT SW-OFF

3. EMER PWR SW-ON
4. CK OPERATION OF ACCESSORY/INSTR

{b) On or before October 1, 1983, examine
the aircraft manufacturer's records and/or
emergency power supply installation to
determine whether the emergency power
supply is a J.E.T. model PS-835A, —835B, -
835C or -835D. If the power supply is a PS-
835A not incorporating a Mod 6, a PS-835B
not incorporating a Mod 7, a PS-835C not
incorporating a Mod 1 or a PS-835D not
incorporating a Mod 1, modify the J.E.T.
power supply in accordance with L.E.T.
Service Bulletin SB501-1228-7 dated May 20,
1982. Remove the temporary placard if
required by paragraph (a) of this AD when
the modification required by this paragraph is
incorporated.

(c) Paragraph (a) of this AD may be
accomplished by the owner/operator on any
airplane owned or operated by the person.
This person must make the prescribed
aircraft record entry indicating compliance
with paragraph (a) of this AD.

(d) The modification required by paragraph
(b) of this AD must be accomplished by an
appropriately rated, FAA certificated repair
station on those power supplies used as a
source of power for flight instruments.

(e) Aircraft may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(f) An equivalent method of compliance
with this AD may be used if approved by the
Chief, Chicago Aircraft Certification Office,
FAA, 2300 East Devon Avenue, Des Plaines,
Illinois 60018; Telephone (312) 694-7127,

This amendment becomes effective on
October 21, 1982.

(Secs. 313(a), 601 and 603, of the Federal
Aviation Act of 1958, as amended (49 U.S.C,
1354(a), 1421, and 1423}); Sec. 6(c), Department
of Transportation Act (49 U.S.C. 1655(c)):

§ 11.89 of the Federal Aviation Regulations
{14 CFR 11.89))

Note.—The FAA has determined that this
regulation involves an emergency regulation
that is not major under Section 8 of Executive
Order 12291. It is impractical for the agency
to follow the procedures of Order 12291 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further
determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed in the regulatory docket
(otherwise, an evaluation is not required), A
copy of it, when filed, may be obtained by
contacting the Rules Docket at the location
identified under the caption “"ADDRESSES."

This rule is a final order of the
Administrator under the Federal
Aviation Act of 1958, as amended. As
such, it is subject to review by only the
Courts of Appeals of the United States,
or the United States Court of Appeals
for the District of Columbia.
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Issued in Kansas City, Missouri on October
4, 1982.

Murray E. Smith,

Director, Central Region.

[FR Doc: 82-26550 Filed 10-15-82: 8:45 st
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 82-CE-27-AD; Amdt. 39-
4474]

Airworthiness Directives; Piper Models
PA-24, PA-24-250, PA-24-260 and PA-
24-400 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment . adopts a
new Airworthiness Directive (AD), AD
82-19-01, applicable to Piper Models
PA-24, PA-24-250, PA-24-260 and PA-
24-400 airplanes and codifies the
corresponding emergency AD letter
dated September 3, 1982, into the
Federal Register. This AD requires
initial and repetitive visual inspection of
the wing main spar lower caps and
upper attachment plate and replacement
or repair of any parts found defective.
An accident has oceurred because of
failure of the wing spar lower cap
attributed to fatigue crack weakening of
this part. The inspections will detect
fatigue cracks before they reduce the
strength of the inspected components
sufficiently to cause failure.

DATES:

Effective Date: October 21, 1982, to all
persons except those to whom it has
already been made effective by priority
letter from the FAA dated September 3,
1982.

Compliance: As prescribed in the
body of the AD.

ADDRESSES: Information pertaining to
this AD is contained in the Rules
Docket, Office of the Regional Counsel,
Room 1558, 601 East 12th Street, Kansas
City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT:
]. Maher, Airframe Section, ANE-172,
New York Aircraft Certification Office,
181 South Franklin Avenue, Valley
Stream, New York 11581; Telephone
(516) 791-6221.

SUPPLEMENTARY INFORMATION: An
accident involving a Piper Model PA-
24-250 airplane has resulted from an
inflight wing separation caused by the
failure of the wing spar lower cap.
Investigation and examination of the
failed component disclosed evidence of
a fatigue crack which had progressed
over nearly the entire cross section of
this part. Examination of the

corresponding part on the opposite wing
and upper main spar attachment plate
also disclosed fatigue cracks in these
tomponents. Accordingly, Piper Aircraft
Corporation and the FAA developed an
inspection procedure to detect fatigue
cracks in the wing lower spar caps and
upper wing spar attachment plates on
Piper Models PA-24, PA-24-250, PA-24—
260 and PA-24-400 airplanes before they
weaken these components sufficiently to
cause failure.

The FAA determined that this was an
unsafe condition that may exist in other
airplanes of the same type design,
thereby necessitating the AD. It was
also determined that an emergency
condition existed, that immediate
corrective action was required and that
notice and public procedure thereon was
impractical and contrary to the public
interest. Aceordingly, the FAA notified
all known registered owners of the
airplanes affected by this AD by priority
mail letter dated September 3, 1982. The
AD became effective immediately as to
these individuals upon receipt of that
letter and is identified as AD 82-19-01.
Since the unsafe condition deseribed
herein may still exist on other Piper
Model PA-24, PA-24-250, PA-24-260
and PA-24-400 airplanes, the AD is
being published in the Federal Register
as an amendment to Part 39 of the
Federal Aviation Regulations (14 CFR
Part 39) to make it effective to all
persons who did not receive the letter
notification. Because a situation still
exists that requires the immediate
adoption of this regulation, it is found
that notice and public procedure hereon
are impracticable and good cause exists
for making this amendment effective in
less than 30 days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive..

Piper: Applies to Model PA-24 and PA-24-
250 {S/Ns 24-1 through S/N 3687), PA-
24-260 {S/Ns 3642, 24-400 through 24—
5034), and PA-24-400 (S/Ns 26-2 through
26-148) airplanes certificated in any
category.

Compliance: Required as indicated, unless
already accomplished.

To prevent possible hazards in flight
associated with fatigue damage occurring in
wing main spar lower caps and upper main
spar attachment plate, accomplish the
following:

(a) For airplanes or wings with 1500 or
more hours time-in-service on the effective

date of this AD, accomplish paragraph (c)
within the next 20 hours time-in-service after
the effective date of this AD and thereafter at
intervals not exceeding 100 hours time-in-
service from the last inspection. If the wings
have been replaced and the time-in-service
on the wings is established and verified by an
FAA Maintenance/Manufacturing inspector,
such time may be used instead of the aircraft
time-in-service. If the time-in-service of
replacement wings is unknown or cannot be
verified, it must be assumed to be 1500 hours
or more.

(b) For airplanes or wings with less than
1500 hours time-in-service on the effective
date of this AD, accomplish paragraph (c)
before the accumulation of 1520 hours time-
in-service and thereafter at intervals not
exceeding 100 hours time-in-service from the
last inspection.

(c) Visually inspect the left and right wing
lower main spar caps and upper main spar
attachment plate P/N 20313-00:in accordance
with the following instructions:

1. For ease of access before inspecting the
lower main spar caps, place aireraft on jacks
per the manufacturer's Aircraft Service
Manual.

2. Remove left and right inboard bottom
wing root fairings to gain access to the
bottom main spar cap in the area of the root
rib.

3. Per Figure 1, outline wing skin area to be
removed. Assure a minimum edge distance as
shown between existing rivets and edge of
cut out,

4. Insert a protective sheet of metal
between the wing skin and spar cap to
protect the spar cap from damage when
making the skin cut out.

5. Cut out wing skin in area as shown on
Figure 1 and dress all edges smooth.

6. Using a suitable stripper, remove the
paint and theroughly clean the bottom spar
cap in area shown on Figure 1, Exercise
caution to avoid scratching or damaging the
spar surface. Using dye penetrant method.
inspect bottom spar cap in the designated
area for cracks. (Refer to Figure 1)

7. Using a light and mirror, visually inspect
for cracks on the bottom spar cap aft flange
per Figure 2.

8. If cracks are found, refer to paragraph (d)
below.

9. If no cracks are found:

A. Prime spar cap in area cleaned for
inspection in paragraph (c) 6 above.

B. Add a fabricated plate made of .040
(2024T3 Aluminum]j to the wing fairing using
standard AN rivets to cover wing skin cut out
area per Figure 1; overlap adjoining wing skin
approximately ¥ inch. Ensure attachment
rivets do not protrude in line with spar cap or
wing skin.

C. Install inboard wing fairings.

D. Remove aircraft from jacks.

10. Gain access to upper main spar
attachment Plate P/N 20313-00 by raising
spar cover forward of No. 3 and 4 seats.

11. With a 10X magnifier, visually inspect
the forward edge of the center area of the
upper main spar attachment plate for signs of
cracks.
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12. If cracks are found, refer to paragraph
d). If no cracks are found, reinstall spar cover
and return aircraft to service.

(d) Before further flight, replace cracked
parts with undamaged parts of the same part
number, or accomplish a repair which is
approved by the Manager, New York Aircraft
Certification Office, FAA, New England
Region.

(e) A special flight permit may be
authorized in accordance with FAR 21.197 to
a place where the inspections or repairs
required by this AD may be accomplished
with prior approval of the Manager, New
York Aircraft Certification Office, FAA, New
England Region.

(f) Report findings of cracks found during
the above inspection within 10 days to the
Manager, New York Aircraft Certification
Office, FAA, 181 South Franklin Avenue,
Valley Stream, New York 11581 (516-791-
6680). (Reporting approved by Office of
Management and Budget under OMB Control
No. 2120-00056).

(g) An equivalent method of compliance
with this AD may be used if approved by the

Manager, New York Aircraft Certification
Office, FAA, 181 South Franklin Avenue,
Valley Stream, New York 11581. :

(h) Upon submission of substantiating data
by an owner or operator through an FAA
Maintenance Inspector, the Manager, New
York Aircraft Certification Office, FAA, New
England Region, may adjust the compliance
times specified in this AD.

This amendment becomes effective on
October 21, 1982, to all persons except
those to whom it has already been made
effective by priority letter from the FAA
dated September 3, 1982 and is
identified as AD 82-19-01.

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended (49 U.S.C.
1354(a), 1421 and 1423); Sec. 6(c) Department
of Transportation Act (49 U.S.C. 1655(a));

§ 11.89 of the Federal Aviation Regulations
(14 CFR 11.89))

Note.—~The FAA has determined that this
regulation is an emergency regulation that is

not major under Section 8 of Executive Order
12291. It is impracticable for the agency to
follow the procedures of Order 12291 with
respect to this rule since the rule must be
issued immediately to correct an unsafe
condition in aircraft. It has been further »
determined that this document involves an
emergency regulation under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). If this action is
subsequently determined to involve a
significant regulation, a final regulatory
evaluation or analysis, as appropriate, will be
prepared and placed in the regulatory docket
{otherwise, an evaluation is not required). A
copy of it, when filed, may be obtained by
contacting the Rules Docket at the location
identified under the caption “ADDRESSES."

Issued in Kansas City, Missouri, on
October 4, 1982.

Murray E. Smith,

" Director, Central Region."

BILLING CODE 4910-13-M
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14 CFR Part 71
[Alrspace Docket Number 82-ACE-12]

Designation of Federal Airways, Area
Low Point Routes, Controlied Airspace
and Reporting Points—Designation of
Transition Area—Wentzville, Mo.

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Final rule.

suMMARY: The nature of this federal
action is to designate a 700-foot
transition area at Wentzville, Missouri,
to provide controlled airspace for
aircraft executing a new instrument
approach procedure to the Wentzville,
Missouri, Airport, utilizing the Foristell
VOR as a navigational aid. The intended
effect of this action is to ensure
segregation of aircraft using the new
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR). '

EFFECTIVE DATE: December 23, 1982.

FOR FURTHER INFORMATION CONTACT:
Dwaine E. Hiland, Airspace Specialist,
Operations, Procedures and Airspace
Branch, Air Traffie Division, ACE-532,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 64108,
Telephone (816) 374-3408.

SUPPLEMENTARY INFORMATION: An
instrument approach procedure to the
Wentzville, Missouri, Airport is being
established utilizing the Foristell VOR
as a navigational aid. The establishment
of an instrument approach procedure
based on this approach aid entails
designation of a transition area at
Wentzville, Missouri, at and above 700
feet above the ground (AGL) within
which aircraft are provided air traffic
control service. Transition areas are
designed to contain IFR operations in
controlled airspace during portions of
the terminal operation and while
transiting between the terminal and
enroute environment. The intended
effect of this action is to ensure
segregation of aircraft using the new
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR).

Discussion of Comments

On page 23752 of the Federal Register
dated June 1, 1982, the Federal Aviation
Administration published a Notice of
Proposed Rulemaking which would
amend § 71.181 of Part 71 of the Federal
Aviation Regulations so as to designate
the aforesaid transition area at
Wentzville, Missouri. Interested persons

were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. Three comments were received,
two offering objection to the proposal
and one in support thereof. The
Wentzway Corporation objected, stating
that the airport needed no enhancement
since Lambert-St. Louis International
Airport is only a short distance away.
Also, since the airgort is located in the
center of a growing conglomeration of
people and industry, the corporation
feels that the local economy would
suffer because industry would be
concerned about the safety of locating in
an area where aircraft fly low to the
ground. Additionally, Wentzway
Corporation plans to erect additional
structures immediately south of the
main runway and feels any
enhancement of the airport would have
a negative impact.

The City of Wentzville, in its
comment, expressed concern that the
General Motors plant and other
developments could be imperiled by
aircraft trying to land during bad
weather. It feels the airstrip is small,
with minimum potential, and that this
rule would open the way for night
landings. The City also disputes the
statement that there is no major or
significant rule involved.

The Accident Investigation and
Research Company responded in
support of the proposal stating that the
VOR approach would enhance safety.

The FAA has considered all the
comments received and must reject the
two negative comments. As stated in the
NPRM, the VOR approach and
transition area will enhance safety.
Land use is not under jurisdiction of the
Federal Aviation Administration but
belongs to local governmental bodies,
city zoning or other ordinances, as
appropriate. The VOR approach will be
flown using the Foristell, Missouri, VOR
which is a navigational aid located
southwest of Wentzville Airport. No
additional navigational equipment will
be located on the Wentzville Airport.
None of the proposed actions will
change the existing approach slopes
around the airport. Aircraft executing an
instrument approach will be restricted
to a minimum descent altitude for
further descent if possible only if the
pilot can proceed visually to the airport
and land. Countering one of the City's
objections, it'is not permissible to make
night landings at the Wentzville Airport
and actions prescribed in this docket
would not alter that condition. As to
.another of the City's adverse comments,
the FAA defines a major rule as one that
results in an economic impact of
$100,000,000. The transition area would

exclude certain aircraft under less than
VFR conditions; however, that impact is
not significant. Finally, regional FAA
representatives met with the Mayor of
Wentzville and other city
representatives on two occasions to
explain the transition area, answer
questions and hear statements
supporting other objections previously
submitted in writing. At those sessions,
the FAA pointed out its position on the
alleged economic and safety concerns of
the City as heretofore discussed.

Accordingly, since the proposal will
enhance the safe and efficient use of
airspace by aircraft, with no foreseeable
adverse economic or safety impact, it is
hereby adopted as a final rule,

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.

Accordingly, pursuant ot the authority
delegated to me, § 71.181 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) is amended, effective 0901
G.m.t. December 23, 1982, by
designating the following transition area:

Wentzville, Missouri

That airspace extending upward from 700
feet above the surface within a 5-mile radius
of the Wentzville, Missouri Airport (Latitude
38°49'15"N, Longitude 90°50'05"“W) and within
2 miles each side of the FTZ VORTAC 040° T
extending from the 5-mile redius area to 5.5
miles southwest of the Wentzville Airport.

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec.
6{c), Department of Transportation Act (49
U.S.C. 1655(c)); and Sec. 11.69 of the Federal
Aviation Regulations (14 CFR 11.69)).

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule" under
Executive Order 12291; (2) is not a
“significant rule’ under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1879); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. Since this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Kansas City, Missouri. on
October 4, 1982.

Murray E. Smith,

Director, Central Region.

[FR Doc. 82-28546 Filed 10-15-82; 8:45 am]
BILLING CODE 4910-13-M
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14 CFR Part 71
[Airspace Docket No, 82-ASW~55]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Area; Katy, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment will alter
the transition area at Katy, TX. The
intended effect of the amendment is to
provicae additional controlled airspace
for aircraft executing a new instrument
approach procedure to the Covey Trails
Airport, Fulshear, TX. This amendment
is necessary since there is a proposed
standard instrument approach
procedure (SIAP) to the Covey Trails
Airport using the Eagle Lake VORTAC.
Coincident with this action, the Covey
Trails Airport is changed from visual
flight rules (VFR) to instrument flight
rules (IFR).

EFFECTIVE DATE: December 23, 1982.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, TX 76101,
telephone (817) 6244911, extension 302.

SUPPLEMENTARY INFORMATION:
History

On August 19, 1982, a notice of
proposed rulemaking was published in
the Federal Register (47 FR 36219)
stating that the Federal Aviation
Administration proposed to alter the
Katy, TX, transition area. Interested
persons were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the Federal Aviation
Administration. Comments were
received without objections. Except for
editorial changes, this amendment is
that proposed in the notice.

List of Subjects in 14 CFR Part 71
Control zones, Transition areas.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, by the Administrator,
Subpart G of Part 71, § 71.181, of the
Federal Aviation Regulations (14 CFR
Part 71) as republished in Advisory
Circular AC 70-3 dated January 29, 1982,
is amended, effective 0901 GMT,
December 23, 1982, by adding:

Katy, TX [Amended]

* * * and within a 5-mile radius of the
Covey Trails Airport (latitude 29°41'24"N.,
longitude 95°50'24”W.).

(Sec. 307(a), Federal Aviation Act of 1958, as
amended (49 U.S.C. 1348(a)); Sec. 6(c),
Department of Transportation Act (49 U.S.C,
1655(c}); and 14 CFR 11.61{c)).

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments:are necessary to
kéep them operationally current. It,
therefore—(1) is not a "major rule" under
Executive Order 12291; (2) is not a
“significant rule" under DOT Regulatory
Policies and Procedures (44 FR 1103; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. It is
certified that the rule will not have a
significant economic impact on a substantial
number of small entities as the anticipated
impact is minimal.

Issued in Fort Worth, TX, on October 4,
1982.

F. E. Whitfield,

Acting Director, Southwest Region.
[FR Doc. 82-28547 Filed 10-15-82; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 82-AS0-53]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of Control
Zone, Christiansted, St. Croix, Virgin
Islands

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment alters the
Christiansted Control Zone by reducing
its size approximately 40 percent. A
review of instrument approach
procedures serving Alexander Hantilton
Airport revealed that a revision to one
of the procedures could result in a
reduction in the size of the control zone
arrival extension which is established
east of the airport. This action will raise
the floor of controlled airspace, east of
the airport, from the surface to 700 feet.
DATES: Effective Date: 0901 G.m.t.,
December 23, 1982. Comments must be
received on or before November 23,
1982.
ADDRESSES: Send comments on the rule
in triplicate to: Federal Aviation
Administration, Manager, Airspace and
Procedures Branch, ASO-530, Air
Traffic Division, P.O. Box 20636, Atlanta,
Georgia 30320.

The official docket may be examined
in the Office of the Regional Counsel,

Room 652, 3400 Norman Berry Drive,
East Point, Georgia 30344, telephone:
(404) 763-7646.

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320; telephone:
(404) 763-76486,

SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule

Although this action is in the form of a
final rule, which involves a reduction in
the size of the Christiansted control
zone and, thus, was not preceded by
notice and public procedure, comments
are invited on the rule. When the
comment period ends, the FAA will use
the comments submitted, together with
other available information, to review
the regulations. After the review, if the
FAA finds that changes are appropriate,
it will initiate rulemaking proceedings to
amend the regulation. Comments that
provide the factual basis suppporting
the views and suggestions presented are
particularly helpful in evaluating the
effects of the rule and determining
whether additional rulemaking is
needed. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy aspects of the rule that might
suggest the need to modify the rule.
Coordination

As part of this action relates to the
navigable airspace outside the United
States, this notice is submitted in
consonance with the ICAO International
Standards and Recommended Practices.

Applicability of International
Standards and Recommended Practices
by the Air Traffic Service, FAA, in areas
outside domestic airspace of the United
States is governed by Article 12 of and
Annex 11 to the Convention on
International Civil Aviation, which
pertain to the establishment of air
navigation facilities and services
necessary to promoting the safe, orderly,
and expeditious flow of civil air traffic.
Their purpose is to ensure that civil
flying on international air routes is
carried out under uniform conditions
designed to improve the safety and
efficiency of air operations.

The International Standards and
Recommended Practices in Annex 11
apply in those parts of the airspace
under the jurisdiction of a contracting
state, derived from ICAO, wherein air
traffic services are provided and also
whenever a contracting state accepts
the responsibility of providing air traffic
services over high seas or in airspace of
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undetermined sovereignty. A contracting
state accepting such responsibility may
apply the International Standards and
Recommended Practices to civil aircraft
in a manner consistent with that
adopted for airspace under its domestic
jurisdiction.

In accordance with Article 3 of the
Convention on International Civil
Aviation, Chicago, 1944, state aircraft
are exempt from the provisions of
Annex 11 and its Standards and
Recommended Practices. As a
contracting state, the United States
agreed by Article 3(d) that its state
aircraft will be operated in international
airspace with due regard for the safety
of civil aircraft.

Since this action involves, in part, the
designation of navigable airspace
outside the United States, the
Administrator has consulted with the
Secretary of State and the Secretary of
Defense in accordance with the
provisions of Executive Order 10854.

The Rule

The purpose of this amendment to
§ 71.171 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) is
to redesignate the Christiansted control
zone by reducing it in size to the
minimum required for instrument flight
rule operations in the vicinity of
Alexander Hamilton Airport. A revision
to an instrument approach procedure
negates the need for a very large control
zone arrival extension east of the
airport. Section 71.171 of Part 71 of the
Federal Aviation Regulations was
republished in Advisory Circular AC 70-
3 dated January 29, 1982. Under the
circumstances presented, the FAA
concludes that there is a need for a
regulation to reduce the size of the
control zone and raise the floor of
controlled airspace east of Alexander
Hamilton Airport. Therefore, I find that
notice or public procedure under 5
U.S.C. 553(b) is unnecessary as this
action simply corrects the control zone
airspace to all that is needed in light of
the revised instrument approach
procedures and that good cause exists
for making this amendment effective in
less than 60 days after its publication in
the Federal Register.

List of Subjects in 14 CFR Part 71

Aviation safety, Airspace, Control
zone.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, § 71.171 of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) (as amended) is further
amended, effective 0901 G.m.t.,
December 23, 1982, as follows:

Christiansted, St. Croix, VI—Revised

Within a 5-mile radius of Alexander
Hamilton Airport (Lat. 17°42'14” N., Long.
64°47'56" W.); within 1.5 miles each side of St.
Croix VOR/DME 248° radial, extending from
the 5-mile radius area to the VOR/DME. This
control zone is effective during the specific
days and times established in advance by a
Notice to Airmen. The effective days and
time will thereafter be continuously
published in the Airport/Facility Directory.

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); Sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.69)

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It, therefore,
(1) is not a “major rule" under Executive
Order 12291; (2) is not a “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979);
and (3) does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is certified
that this rule will not have a significant
economic impact on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

Issued in East Point, Georgia, on September
30, 1982.

George R. LaCaille,

Acting Director, Southern Region.
|FR Doc. 82-28331 Filed 10-15-82: 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 82-ASW-42]
Alteration of Transition Area:
Opelousas, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment will alter
the transition area at Opelousas, LA.
The intended effect of the amendment is
to provide adequate controlled airspace
for aircraft executing a new instrument
approach procedure to the St. Landry
Parish Airport. This amendment is
necessary to provide protection for
aircraft executing approaches based on
an instrument landing system (ILS) and
nondirectional radio beacon (NDB) at
latitude 30°39'19” N., longitude 92°05'54"
W.

EFFECTIVE DATE: December 23, 1982.
FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and -
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.

Box 1689, Fort Worth, TX 76101,
telephone (817) 6244911, extension 302.

SUPPLEMENTARY INFORMATION:
History

On July 19, 1982, a notice of proposed
rulemaking was published in the Federal
Register (47 FR 31288) stating that the
Federal Aviation Administration
proposed to alter the Opelousas, LA,
transition area. Interested persons were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes, this
amendment is that proposed in the
notice.

List of Subjects in 14 CFR Part 71

Control zones, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, by the Administrator,
Subpart Qof Part 71, § 71.181 of the
Federal Aviation Regulations (14 CFR
Part 71) as republished in Advisory
Circular AC 70-3 dated January 29, 1982,
is amended, effective 0901 G.m.t.,
December 23, 1982, by adding:

Opelousas, LA Revised

* * *and within 1.5 miles each side of the
ILS localizer course extending from the 5-mile
radius area to 6.5 miles north of the airport.
(Sec. 307(a), Federal Aviation Act of 1958, as
amended (49 U.S.C. 1348(a)): Sec. 6{(c),
Department of Transportation Act (49 U.S.C.
1655(c)); and 14 CFR 11.61(c))

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule" under
Executive Order 12291; (2) is not a
“significant rule" under DOT Regulatory
Policies and Procedures (44 FR 1103; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. It is
certified that the rule will not have a
significant economic impact on a substantial
number of small entities as the anticipated
impact is minimal,

Issued in Fort Worth, TX, on October 7,
1982.

F. E. Whitfield,
Acting Director, Southwest Region.

[FR Doc. 82-28498 Filed 10-15-82; 8:45 am|
BILLING CODE 4910-13-M
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14 CFR Part 97
[Docket No. 23382; Amdt. No. 1227]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation.
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures (SIAP)
for operations at certain airports. These
regulatory actions are needed because
of the adoption of new or revised
criteria, or because of changes occurring
in the National Airspace System, such
as the commissioning of new
navigational facilities, addition of new
obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, D.C. 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Information Center
(APA-430), FAA Headquarters Building,
800 Independence Avenue, SW.,
Washington, D.C. 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAP's, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, D.C. 20402.

FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures and
Airspace Branch (AFO-730), Aircraft
Programs Division, Office of Flight
Operations, Federal Aviation

Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone (202) 426-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
prescribes new, amended, suspended, or
revoked Standard Instrument Approach
Procedures (SIAP). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR Part 51, and § 97.20
of the Federal Aviation Regulations
(FAR's). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAP's, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAP's, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
document is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAP's. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAP's which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM] as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAP's, an
effective date at least 30 days after
publication is provided.

Further, the SIAP's contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERP's). In developing
these SIAP's, the TERP's criteria were
applied to the conditions existing or
anticipated at the affected airports.

Because of the close and immediate
relationship between these SIAP's and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAP’s is unnecessary,
impraticable, or contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAP's effective in less than 30 days.

List of Subjects in 14 CFR Part 97
Approaches, Standard instrument,
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 G.m.t. on the dates
specified, as follows:

1. By amending § 97.23 VOR-VOR/
DME SIAP's identified as follows:

* * * Effective December 23, 1982
Houston, TX—May. VOR/DME-A, Original.

* * * Effective November 25, 1982

Ukiah, CA—Ukiah Muni, VOR-A, Amdt. 1.
Douglas GA—Douglas Muni, VOR-A, Amdt.

Crystal Lake, IL—Crystal Lake, VOR Rwy 26,
Amdt. 8, cancelled.

Lake in the Hills, IL—Lake in the Hills, VOR
Rwy 26, Original.

Quincy, IL—Quincy Muni Baldwin Field,
VOR Rwy 4, Amdt. 9.

Quincy, IL—Quincy Muni Baldwin Field,
VOR/DME Rwy 22, Amdt. 5.

Marshalltown, IA—Marshalltown Muni, VOR
Rwy 12, Amdt. 4.

Russell, KS—Russell Muni, VOR/DME-A.
Amdt. 2.

Mayfield, KY—Mayfield Graves County,
VOR/DME-A, Amdt. 3.

College Park, MD—College Park, VOR/DME-
A, Original.

Petersburg, MI—Lada, VOR-A, Amdt. 3.

Troy, MI-Troy-Oakland, VOR-A, Amdt. 1.

Kalispell, MT—Glacier Park Intl, VOR Rwy
29, Amdt. 7.

Fayetteville, NC—Fayetteville Muni (Grannis
Field), VOR Rwy 4, Amdt. 13.

Fayetteville, NC—Fayetteville Muni (Grannis
Field), VOR Rwy 28, Amdt. 5.

Lancaster, SC—Lancaster County VOR/
DME-A, Amdt. 4.

* ¢ * Effective November 11, 1982

Farmerville, LA—Farmerville, VOR/DME-A.
Amdt. 1.

* * *Effective October 5, 1982

Midland, TX—Midland Airpark, VOR/DME
Rwy 25, Amdt. 2.

* * * Effective September 23, 1982

West Milford. Nj—Greenwood Lake, VOR-A,
Amdt, 2,
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2, By amending § 97.25 SDF-LOC-
LDA SIAP's identified as follows:

* * * Effective November 25, 1982

Quincy, IL—Quincy Muni Baldwin Field,
LOC/DME BC Rwy 22, Amdt. 4.

Brainerd, MN-Brainerd-Crow Wing Co/
Walter F. Wieland Fld, LOC Rwy 23, Amdt.
1.

Elmira, NY—Chemung County, LOC BC Rwy
8, Original.

Fayetteville, NC—Fayetteville Muni (Grannis
Field), LOC BC Rwy 22, Amdt. 4.

* * * Effective October 28, 1962

Detroit, MI—Willow Run, LOC BC Rwy 23L,
Amdt. 8, cancelled.

* * * Effective October 1, 1962

Laconia, NH—Laconia Muni, LOC Rwy 8,
Amdt. 6.

* * * Effective September 23, 1982

Olean, NY—Olean Muni, LOC Rwy 22, Amdt.
1.

3. By amending § 97.27 NDB/ADF
SIAP's identified as follows:

* * * Effective December 23, 1982

Kirbyville, TX—Kirbyville, NDB Rwy 13,
Original.

* * *Effective November 25, 1982

West Memphis, AR—West Memphis Munl,
NDB Rwy 35, Amdt. 6, cancelled.

West Memphis, AR—West Memphis Muni,
NDB-B, Original.

Sacramento, CA—Sacramento Metropolitan,
NDB Rwy 16, Amdt. 7.

Quincy, IL—Quincy Muni Baldwin Field,
NDB Rwy 4, Amdt. 14.

Marshalltown, IA—Marshalltown Muni, NDB
Rwy 12, Amdt. 3.

Murray, KY—Murray-Calloway County,
N.D.B. Rwy 23, Amdt. 3.

Brainerd, MN—DBrainerd-Crow Wing Co/
Walter F. Wieland Fld, N.D.B. Rwy 23,
Original, !

Fayetteville, NC—Fayetteville Muni (Grannis
Field), N.D.B. Rwy 4, Amdt. 12.

Lancaster, SC—Lancaster County, N.D.B.
Rwy 24, Amdt. 1.

* * *Effective September 23, 1982

Olean, NY—Olean Muni, N.D.B. Rwy 22,
Amdt. 8

Note.—The FAA published an amendment
in Docket No. 23318, Amdt. No. 1225 to Part
97 of the Federal Aviation Regulations (Vol.
47 FR No. 182, page 41354; dated September
20, 1982) under Sec. 97.27 effective Oct, 28,
1982, which is hereby amended as follows:
Trenton, NJ, Mercer County, N.D.B. Rwy 6,
Amdt 6, change to Trenton, NJ, Mercer
County, N.D.B. Rwy 6, Amdt 5.

4. By amending § 97.29 ILS-MLS
SIAP's identified as follows:
* * * Effective November 25, 1982

Sacramento, CA—Sacramento Metropolitan,
ILS Rwy 16, Amdt. 8,

Quincy, IL—Quincy Muni Baldwin Field, ILS
Rwy 4, Amdt. 13.

Kalispell, MT—Glacier Park Intl, ILS Rwy 1,
Amdt. 3.

“ * * Effective October 28, 1982

Detroit, MI—Willow Run, ILS Rwy 23L,
Original.

* * * Effective September 24, 1982

Livermore, CA—Livermore Muni, ILS Rwy 25,

Amdt. 2.

5. By amending § 97.31 RADAR SIAP's
identified as follows:

* * * Effective November 25, 1982,

Fayetteville, NC—Fayetteville Muni (Grannis
Field), RADAR-1, Amdt. 3.

Renton, WA—Renton Muni, RADAR-1,
Amdt. 3, cancelled.

6. By amending § 97.33 RNAV SIAP's
identified as follows:

* * * Effective November 25, 1962

Sacramento, CA—Sacramento Metropolitan,
RNAV Rwy 16, Original, cancelled.

Ukiah, CA—Ukiah Muni, RNAV-B, Amdt. 2.

Quincy, IL—Quincy Muni Baldwin Field,
RNAV Rwy 13, Amdt. 2.

Quincy, IL—Quincy Muni Baldwin Field,
RNAV Rwy 31, Amdt. 2.

Ames, IA—Ames Muni, RNAV Rwy 13,
Amdt. 3, cancelled.

Dallas, TX—Addison, RNAV Rwy 33,
Original.

* * * Effective September 23, 1982

Olean, NY—Olean Muni, RNAV Rwy 22,
Amdt. 2.

(Secs. 307, 313(a), 601, and 1110, Federal

Aviation Act of 1958 (49 U.S.C. 1348, 1354(a),

1421, and 1510}; Sec. 6(c), Department of

Transportation Act (49 U.S.C. 1655(c); and 14

CFR 11.49(b)(3))

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It, therefore:
(1) is not a “major rule" under Executive
Order 12291; (2) is not a significant rule under
DOT Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is so
minimal. The FAA certifies that this
amendment will not have a significant
economic impact on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

Issued in Washington, D.C. on October 8,
1982.

Note.—The incorporation by reference in
the preceding document was approved by the
Director of the Federal Register on December
31, 1980 and reapproved as of January 1, 1982.

John M. Howard,

Manager, Aircraft Programs Division,
[FR Doc. 82-28439 Filed 10-15-82; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 171
[Docket No. 20669; Amdt. 171-11]

Non-Federal Navigation Facilities;
Microwave Landing System
Requirements for Non-Federal
Navigational Facilities; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; Correction.

SUMMARY: On December 17, 1981, the
FAA published Amendment 171-11 to
the Federal Aviation Regulations (46 FR
61560) in which it established minimum
standards and procedures: for the
approval, installation, operation and
maintenance of a Microwave Landing
System (MLS) facility that is not
operated and maintained by the FAA.
MLS is a system designed to take the
place of the Instrument Landing System
(ILS) used throughout the world and is
projected to meet both civil and military
requirements. MLS has been selected for
a standardization and chosen to satisfy
this need for a new system to fulfill
future requirements. Since these
facilities may be operated and
maintained by persons other than the
FAA, the requisite standards and
procedures to operate these facilities in
the National Airspace System (NAS)
must be provided in the form of a
regulation to govern those activities.
Within several sections, tables, and
figures in Subpart | of FAR Part 171, the
final rule contained errors of various
types in the minimum standards and
procedures for the approval, installation,
operation, and maintenance of an MLS.

This corrective amendment is
necessary to properly specify the
minimum standards and procedures for
the approval, installation, operation, and
maintenance of an MLS.

FOR FURTHER INFORMATION CONTACT:
Mr. Sotires P. Mantis, Airway Facilities
Service, (AAF-720), Airway Systems
Division, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone (202) 426-3008.

SUPPLEMENTARY INFORMATION: The
amendment corrects various sections,
tables, and figures of Subpart ] to Part
171 of the Federal Aviation Regulations
(14 CFR Part 171) as amended by
Amendment 171-11 effective for MLS
approvals on and after December 17,
1981 (46 FR 61560). It corrects the
sections, tables, and figures as noted
below. Since this action is necessary to
prescribe the originally intended
regulatory requirements under
Amendment 171-11 and since this action
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is corrective in nature, I find that notice
and public procedure regarding this
action are impractical and unnecessary.
Further, since it would not be in the
public interest or consistent with sound
regulatory practice to delay making
necessary corrections to the
amendment, good cause exists for
making it effective in less than 30 days
after publication. While this corrective
amendment is effective upon its
publication, the correction it makes
relates back to provisions which
previously became effective and which
are essential to the minimum standards
and procedures for the approval,
installation, operation, and manufacture
of an MLS and in showing compliance
with the requirements of FAR Part 171,
Subpart ]. Therefore, it would not be
proper to require compliance with the
uncorrected provisions of Amendment
171-11. Thus, these corrections apply to
alfected requirements for MLS on or
after December 17, 1981, when
Amendment 171-11 became effective.

List of Subjects in 14 CFR Part 171

Navigation facilities.

The following corrections are made in
FR Doc. 81-35514 appearing on 61560 in
the issue of December 17, 1981:

§ 171.311 [Corrected]

1. On page 61563. In the last paragraph
of § 171.311, Signal format requirements,
change the wording in the second
sentence so that it reads, “This change
makes the DPSK compatible with the
receiver decoding tests chosen by the
Radio Technical Committee on
Aeronautics, Special Committee 139
(RTCA SC-139) for MLS receiver
standards and as provided for by ICAO
at the meeting in Montreal in April 1981.

§ 171.309 [Corrected]

2. On page 61568, § 171.309(b)(5)
Second sentence should be changed
from "Remote controls for paragraphs
(b) (1) (2) and (3) * * *" to “Remote
controls for paragraphs (b) (1) (3) and (4)

§171.311 [Corrected]

3. On page 61568, § 171.311(a), Table 1
was incorrectly published by the Federal
Register. The table shown below should
be substituted in its place.

Table 1. FREQUENCY CHANNEL PLAN

Fr »

Channel No. my
500 5031.0
501 5031.3
502 5031.6
503 5031.9
504 5032.2
L S 5032.5
506 5032.8
507 50331
508 5033.4
509 5033.7
510 5034.0
511 5034.3
598 5060.4
599 5060.7
600 - 5061.0
601 5061.3
698 5090.4
699 5090.7

5 Aver. data

Function rate (Hertz)
Back Azimuth 6.5+0.25
Basic Data )

*Refer to Basic Data Function Timing, Table 7.

5. On page 61571, § 171.311, Figure 6.
Figure 6 as published in the Federal
Register is in error. The correct Figure 6
is noted below.

- Synchroniza- Function
Clockpuise | Carer .| ton code (- | identication
y k) code (le-li:)
0 13 18 25

4. On page 61569, § 171.311(f),
Transmission Rates. In the column
headed "Average data rate” change
“(Hertz per second)" to read “(Hertz)".

Average data

Function rate (Hertz)

Approach Azimuth 1305
High Rate Approach Azimuth 13915
Approach Elevation 39415

'The higher rate is recommended for azimuth scanni
antennas with beamwidths greater than two degrees.
should be noted that the time available in the format
for additional functions is limited when the hi rate is
used.

Figure 6. Preamble Organization

6. On page 61572, § 171.311(i)(2) (i),
Sector Signals. In the third sentence the
phrase, “* * * where no valid guidance
exists," should be changed to read
** * * where no valid guidance should
exist € * **

7. On page 61572, § 171.311(i)(2)(iii)A,
Table 6, Angle Scan Timing Constants.
The value of 0.02 for V at the Back
Azimuth should have a minus sign and
therefore be —0.02 as shown below:

TABLE 6. ANGLE ScAN TIMING CONSTANTS

" Max value V (deg/ Pause time
Function ot omaey | Totusec) | V8! | T, (usec) | PESS M | 7, (usec)
Approach Azimuth 13,000 6,800 0.02 7972 600 13,128
High Rate Approach AZIMULh........ ... wmmsisesed 9,000 4,800 0.02 5972 600 9,128
Approach Elevation 3,500 3,350 0.02 2,518 400 N/A
Back -Azimuth 9,000 4,800 -0.02 5972 600 9,128

8. On page 61574, § 171.311(i)(2)(B),
Azimuth Angle Encoding. The first and
third sentences have been rewritten.
This was done to more clearly explain
that the TO and FRO scans are
clockwise and counterclockwise,
respectively, and to properly define the
directions of increasing angle values for
approach and back azimuth functions.
This section now reads:

(B) Azimuth Angle Encoding. Each
guidance angle transmitted must consist of a
clockwise TO scan followed by a
counterclockwise FRO scan as viewed from
above the antenna. For Approach Azimuth
functions, increasing angle values must be in
the direction of the TO scan; for the Back

Azimuth function, increasing angle values
must be in the direction of the FRO scan. The
antenna has a narrow beam in the plane of
the scan direction and a broad beam in the
orthogonal plane which fills the vertical
coverage. Zero angle must be defined along
the midpoint of the proportional sector.

9. On page 61575, § 171.311(i)(2)(iv),
Clearance Guidance. Figure 8, Clearance
Pulse Timing for Azimuth Functions.
This figure has been revised to
correspond more closely to the new
wording used in § 171.311(i)(2)(iii)(B).
The revised Figure 8 is shown below.

BILLING CODE 4910-13-M
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10. On page 61577, § 171.311(j)(19),
Table 8, Basic Data. In Basic Data Word
1, the range of values for the Approach
Azimuth Coverage limits was extended
to 0° in order to define all of the bit-
states that are available. Also,
Clearance Signal Type was added and
information for the spare bits was
changed accordingly. In Basic Data
Word 4, DME Distance and Offset
information were revised and the spare
bits deleted. Under notes, Note 7 has
been revised and Note 9 has been
added. A revised Table 8 is shown
below.

BILLING CODE 4910-13-M
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TABLE 8. BASIC DATA

MAX. TIME LEAST
BETWEEN RANGE SIGNI~- BIT
bl 0t R TRANSMISSIONS | 0315 | oF  |rrcawr| T
(SECONDS) VALUES BIT
a1 PREAMBLE 0.4 12 Il - 112
Approach Azimuth to 6 M to 100M 113 118
Threshold Distance 6300M
Approach Azimuth Propor- o Og to 2% I19 - 123
tional Coverage Limit -60
Approach Azimuth Propor- 5 Oooto 2° 12‘ 128
tional Coverage Limit +60
Clearance Signal Type ] See Note 9 [29
SPARE 1
I3
PARITY 2 SEE NOTE 1 131 - 132
2 | PREAMBLE 0.16 12 I1 - 112
Ground Equipment Per- 2 SEE NOTE 2 113 - 116
formance Level
Minimum Glide-path 61 |20 tom2” loiaY. i1z 1
: P : : 15 G20
Back Azimuth Next 1 SEE NOTE 3 121
Function
SPARE 7 SEE NOTE 6 122 - 128
D%E Status 2 SEE NO{F 2 129 130
PARITY 2 SEE NOTE 1 131 132
3 | PREAMBLE 10 12 I1 - 112
Approach Azimuth 3 10.5°t04® | o0.5° =i
Beamwidth
Approach Elevation 3 0.5° ¢ 0.52-513 I
Beanwidth 2.58 16 18
Flare Elevation 2 |0.5° to 0.25° |1 1
Beamwidth 3° 19 20
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TABLE 8. BASIC DATA (Continued)

MAX. TIME LEAST
BETWEEN RANGE SICGNI-
WORD ) DATA (CONTENT TRANSMISSIONS ggg oF PICANT 'HER
(SECONDS) VALUES BIT AL
Approach Azimuth
Sector guidance
Alert
(+} o R
-60" to -20 3 2 o o -
: : 1l to 8 1l 121 123
-20" to -5 2 2 o ° C
: 1 to 4 1 124 125
+20° to +5° 2 ° ° °
1" to & 1 126 127
+60° to +20° ° o o
3 1" to 8 1 I28 130
PARITY
2 SEE NOTE 1 131 132
4 PREAMBLE 10 12 -
L=
DME Distance 12 -8000M to &M b el £ 5
+8000M 13 724
‘ See Note 7
DME Offset 6 -155M to M 1 o |
+155M 22D
SEE NOTE 7
PARITY 2 SEE NOTE 1 131 - 132
5 PREAMBLE 10 12 11 - 112
Approach Azimuth Antenna 7 =126M to 2M 113 - 119
Offset +126M
SEE NOTE 7
DME or DME/P 1 DME = 0 1 0
DME/P = 1 z
DME Channel 9 SEE NOTE 8 121 - 129
SPARE 1 130
PARITY 2 SEE NOTE 1 131 - 132
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TABLE 8. BASIC DATA (Continued)

MAX. TIME LEAST
BETWEEN RANGE SICNI=-
WORD | DATA CONTENT TRANSMISSIONS :;g or FICANT m'nlmrzn
(SECONDS) VALUES BIT
6 PREAMBLE 10 12 11 - 112
MLS Ground Subsystem LETTERS A
Identification (SEE NOTE 4) to Z
Character 2 6 113 118
Character 3 6 119 124
Character 4 6 IZS - 130
PARITY 2 SEE NOTE 1 131 132
7 PREAMBLE 3 12 SEE NOTE 5 Il - 112
Ground Equipment Per- 2 SEE NOTE 2 113 - 114
formance Level
Back Azimuth Antenna 5 OM to 100M 115 119
Distance 3100M
Back Azimuth Propor- 4 -lOooto Zo I I,,
tional Coverage Limit =40
Back Azimuth Propor- 4 +10°6to 2* 126 127
tional Coverage Limit +40
Back Azimuth Beamwidth 2 17 to 4° '1o 128 - 129
SPARE 1 130
PARITY 2 SEE NOTE 1 131 132
8 |PREAMBLE 10 12 I1 - 112
Elevation Antenna Height 6 -1M +5.2M 0.2M 113 118
SEE NOTE 7
Elevation Antenna Offset 5 -150M to 10M I19 123
+150M
SEE NOTE 7
MLS Datum Point to threshold 7 OM to 630M SM 124 - 130
distance ’ '
PARITY 2 SEE NOTE 1 131 - I:z
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TABLE 8. BASIC DATA (Continued)

NOTES

NOTE 1 Parity checks that there is an even number of ones in Bits I;3 to I3 and
obeys the equations:

I Tk * 1o+ Ios T, S imUEVEN

13 R A{LIBERS

+ 116 + 118 ces

29 30

+ 1

31

I L % PSS I ¢

28 ¥ Iyg + Iy = EVEN

14

NOTE 2 Coding not yet defined. Transmit all zeros.

NOTE 3 Code for I21 is:

C= No Back Azimuth Transmission
1= Back Azimuth Transmission to follow

NOTE 4 Data word 6 is transmitted for both approach azimuth and back
azimuth coverages alternately and at the 10-second maximum time
between transmissions for each coverage sector, if back azimuth
guidance is provided.

NOTE 5 Data word 7 is transmitted from the back azimuth equipment.

NOTE 6 These bits are reserved for future applications requiring
high transmission rates. Transmit all zeros.

NOTE 7 The convention for the coding of negative numbers is as follows:

-MSB is the sign bit: 0 = +
1l =~

-Other bits represent the absolute value.

The convention for the antenna location is as follows: as
viewed from the MLS approach reference datum looking toward

the MLS datum point, a positive number shall represent a location
to the right of the runway centre line (lateral offset) or above
the runway (vertical offset) OF toward the stop end of the runway
(Longitudinal distance).

NOTE 8 Coding not yet defined. 9 bits provide the capability to encode frequency
and mode separately. Transmit all zeros.

NOTE 9 Code for 129 is:

0
1

Pulse Clearance Signal
Scanning Clearance Signal

BILLING CODE 4910-13-C
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§171.313 [Corrected)

11. On page 61581, § 171.313(a)(4)(ii).
Table 9, Azimuth Power Density
Requirements (dBw/m?. In Table 9, the

back azimuth power density at

clearance should be —79.5 and not —88

as originally published.

TABLE 9. AZIMUTH POWER DENSITY REQUIREMENTS (dBW/mz)

ANTENNA BEAMWIDTH (3dB)

Function |DPSK | Clearance 12 2% 3
Approach

Azimuth |-89.5 -88 -88 -85.5 | -8B2
High Rate

Approach

Azimuth |-89.5 -88 gk | <88 w868
Back

Azimath |-81 -79.5 =79.5] =77 =73.5

12. On page 61585, §171.313(1),
Scanning Conventions, Figure 12. The
note in Figure 12 has been changed to
include reference to the back azimuth
angle also since both the approach
azimuth and the back azimuth are

shown in the figure. The note should
read, “The azimuth and back azimuth
angles are negative for the position of
the aircraft shown here."

BILLING CODE 4910-13-M
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§171.317 [Corrected]

13 On page 61588, § 171.317(d),
Elevation Accuracy, Table 13. The figure
for CMN error for the system has been
corrected to read = .75 ft. (0.23m)?
instead of =+ .75 ft (0.3m)’, since 0.23m
and not 0.3m equals .75 ft.

(Sec. 305, 307, 313(a), 601, 606, Federal
Aviation Act of 1958, as amended (49 U.S.C.,
1343, 1348, 1354(a), 1421, 1426); Sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(c)))

Note.—The FAA has determined that this
document involves a regulation which:

(1) Is not considered to be major under the
procedures and criteria prescribed by
Executive Order 12291;

(2) Is not considered significant under DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979); and

(3) Will not have a significant economic
impact on a substantial number of small
entities under the criteria of the Regulatory
Flexibility Act.

Issued in Washington, D.C., on September
17,1982,

J. Lynn Helms,

Administrator.

[FR Doc. 82-28367 Filed 10-15-82; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 4
[Docket No. RM81-7-000; Order No. 202-B]

Exemption From the Licensing
Requirements of Part | of the Federal
Power Act of Categories of Small
Hydroelectric Power Projects With an
Installed Capacity of 5 Megawatts or
Less

Issued: October 12, 1982.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order Denying in Part and
Granting in Part Application for
Rehearing.

SUMMARY: The Federal Energy
Regulatory Commission (Commission] is
issuing an order that denies in part and
grants in part an application filed jointly
by the National Wildlife Federation,
Trout Unlimited, Inc., and the New
England Rivers Center for rehearing of
Order No. 202. Order No. 202 is the final
rule that establishes procedures and
standards for exempting two categories
of small hydroelectric power projects
with proposed installed capacity of 5
MW or less from licensing and other
requirements of Part 1 of the Federal
Power Act.

For reasons detailed in the rehearing
order, the Commission largely denies the
applicants' rehearing request for
rescission or modification of the final
rule. The Commission grants rehearing
to the extent of modifying the
certification requirements in the final
rule to include proposed listings or
designations of threatened or
endangered species and critical
habitats.

EFFECTIVE DATE: This order will be
effective November 7, 1982.

FOR FURTHER INFORMATION CONTACT:
Fredric D. Chanania, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426 (202) 357-8033.

SUPPLEMENTARY INFORMATION:

I. Introduction

On February 18, 1982, the National
Wildlife Federation, Trout Unlimited,
Inc., and the New England Rivers Center
(“Petitioners”) filed with the
Commission an Application for
Rehearing on Order No. 202." Order No.
202 is the final rule that establishes
procedures and standards for exempting
two categories of small hydroelectric
power projects with proposed installed
capacity of 5 MW or less from licensing
and other requirements of Part 1 of the
Federal Power Act.?In their Application,
Petitioners request that the final rule be
rescinded or, alternatively, be modified
to make the rule consistent with certain
statutory requirements.®

IL. Discussion of Issues Raised by
Petitioners

A. General Observations. Petitioners
asserl, on four principal grounds
discussed below, that the final rule does
not comply with section 30(c) of the
Federal Power Act (FPA) *and a number

! Docket No. RM81-7-000, issued Jan. 19, 1982, 47
FR 4232 (Jan. 29, 1982) (to be codified primarily at 18
CFR 4.109-4.113).

16 11.S.C. 792-823a. The two categories are small
hydroelectric power projects with proposed
instalied capacity of more than 100 KW up to 5 MW
and those with proposed installed capacity of 100
KW or less. The latter category covers the so-called
“micro-hydroelectric” power projects,

*On March 22, 1982, the Commission tolled the
period for action on rehearing by granting the
Petitioners' Application solely for purposes of
further consideration. 47 FR 13517 {(March 31, 1982).

*Section 408 of the Energy Security Act of 1980
{ESA) amended section 405(d) of the Public Utility
Regulatory Policies Act of 1978 (PURPA), 16 U.S.C.
2705(d), to provide that any case-by-case, class, or
eategory of exempted projects are to be subject to
the “same limitations (to ensure protection of fish
and wildlife as well as other environmental
concerns) as those which are set forth in
subsections [¢) and (d) of section 30 of the Federal
Power Act * * *."

of environmental statues.® During the
course of this rulemaking, the
Commission has considered virtually all
of the arguments now raised by
Petitioners. The preamble of the final
rule reflects this consideration. The
Commission also believes the final rule
is in compliance with the FPA as well as
the other statutes cited by Petitioners.

The Petitioners’ arguments reflect
continuing disagreement with the
Commission’s interpretation and
implementation of the express
Congressional mandate to encourage
small hydropower development.®
Specifically, Congress has authorized
the Commission, by rule or order, to
exempt from licensing small
hydroelectric power projects 5 MW or
less “‘on a case-by-case basis or on the
basis of classes or categories of projects
“ * *"7 After first establishing case-by-
case procedures for exempting small
hydroelectric power projects 5 MW or
less,® the Commission has turned to the
exemption of “categories of projects.”
This final rule represents its effort in
that direction.

As pointed out in the preamble of the
final rule, a “‘categorical” exemption, by
its nature, is an exemption that is
conferred by operation of a generic
rule.® This categorical exemption rule
has three distinct elements: (1)
Establishment of the parameters of the
two exemption categories; (2) imposition
of specific terms and conditions
governing the construction and
operation of every project; and (3)
requirements for certification by

Section 30(c) requires “consultation” between the
Commission and the United States Fish and
Wildlife Service and the appropriate state fish and
wildlife agency “in the manneér provided by the Fish
and Wildlife Coordination Act (18 U.S.C. 661, ef
seq.).” Section 30(c) also requires any exemption to
include “such terms and conditions as the Fish and
Wildlife Service and the State agency each
determine are appropriate to prevent loss of, or
damage to, such resources and to otherwise carry
out the purposes" of the FWCA.

*The other alleged statutory violations involve
section 408{b) of the Energy Security Act of 1980
(ESA), Pub. L. 96-294, 94 Stal. 611, amending
sections 405 and 408 of PURPA, 16 U.S.C. 2705, 2708;
the Fish and Wildlife Coordination Act (FWCA), 16
U.S.C. 662(a}; the Endangered Species Act of 1973,
16 U.S.C. 1536(a); section 102(2)(C) of the National
Environmental Policy Act (NEPA), 42 U.S.C.
4332(2)(C); and the Adminisirative Procedure Act, 5
U.S.C. 553, 557.

¢ See section 402 of the ESA, 42 U.8.C. 7371.

7See section 405{d) of PURPA, 16 U.S.C. 2705(d)
{emphasis added).

*See Final Rule, "Exemption from All or Part of
Part 1 of the Federal Power Act of Small
Hydroelectric Power Projects With an Installed
Capacity of 5 Megawatts or Less," Docket No. RM
80-65 (Order No. 106), issued Nov. 7, 1980, 45 FR
76115 (Nov. 18, 1980). This rule is codified at 18 CFR
4.101-4.108.

%47 FR 4233-34 (Jan. 29, 1982).
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appropriate fish and wildlife agencies
with respect to potential environmental
concerns for which a case-specific
review is statutorily mandated (for
example, with respect to endangered
species). The objective of this type of
rule is to limit, according to physical and
operational characteristics, the type of
exemptible projects in the category so
as to make environmental degradation
very unlikely.

This approach gives meaning to the
statutory language in PURPA by
providing a means to exempt
“categories of projects,” while ensuring
the integrity of migratory fish
populations, endangered species,
historic landmarks, and water quality.
Specific environmental terms and
conditions are included in the rule itself
and apply to all exempted projects.'®
These terms and conditions serve both
as conditions precedent to obtaining an
exemption and as continuing
requirements incorporated into each
exemption. In addition, the certification
process requires the project owner and
the appropriate fish and wildlife
agencies to discuss the project and to
come to agreement on any
environmental concerns before the
project owner may file a Notice of
Exemption. This combination of site-
specific certification by fish and wildlife
agencies and generic terms and
conditions is the means by which the
categorical exemption approach in the
final protects sensitive environmental
characteristics without resort to case-
by-case evaluation of every exemptible
project.

B. Consultation under Section 30(c)
and Terms and Conditions in the Rule.
Petitioners' first claim is that the final
rule fails to comply with the
“consultation” provisions of the Fish
and Wildlife Coordination Act (FWCA),
16 U.S.C. 662(a), as incorporated by
section 30(c) of the FPA." Specifically,
Petitioners assert that the FWCA
requires case-by-case consultation in
order to enable the Commission to
include site-specific terms and
conditions in each exemption granted.
Petitioners argue that the generic terms
and conditions contained in § 4.109 of
the final rule do not satisfy the FWCA
and section 30(c) of the FPA.

The Commission believes that the
final rule is in compliance with all
requirements in section 30(c) of the FPA

1°The development of the rule involved
considerable efforts to ascertain which terms and
conditions were necessary for these classes of
exempted projects in light of statutory requirements
under the Federal Power Act, the Fish and Wildlife
Coordination Act, the Endangered Species Act, the
Historic Preservation Acl, and other statutes.

1116 U.5.C. 823a(c).

and in the FWCA. A full opportunity has
been afforded to the United States Fish
and Wildlife Service (FWS), as well as
other agencies, to consult with the
Commission in order to develop generic
terms and conditions that would be
imposed on every exempted project.’?
This opportunity included the ability to
file written comments and to participate
in public meetings.'® As noted in the
final rule, no agency came forward at
that time with specific terms and
conditions.' Nonetheless, the
Commission included in the final rule
extensive revisions to the proposed
terms and conditions in light of later
comments of fish and wildlife
agencies.' As a result, the Commission
believes the consultation requirement

under section 30(c) of the FPA has been -

satisfied.

With regard to Petitioners’ argument
for site-specific terms and conditions,
the Commission believes that all
necessaryu terms and conditions,
required by section 30(c) to be imposed
on any exempted project, are, in fact,
imposed by operation of the rule itself.
As noted above, the Commission's
approach to the establishment of a truly
categorical exemption process has been
to focus, within the parameters of
section 30(c), on the development of
generic terms and conditions to be
applied to every project. The two key
elements of the final rule—generic terms
and conditions and the required
certifications—permit the granting of
exemptions without individual, project-
specific environmental reviews, If other
fish and wildlife agencies cannot make
the requisite environmental and other
certifications for a proposed project, a
categorical exemption may not be
sought by the developer. In this manner,
the requirements of section 30(c) have
been met,

The Petitioners state, without support,
that section 30(c) permits only
individual, site-specific terms and
conditions, a view which is
fundamentally inconsistent with a
categorical exemption approach.
Petitioners also fail to demonstrate how
the two main elements of the final rule
(generic terms and conditions and
certifications) fail to “prevent loss of, or
damage to, fish and wildlife resources,"

12 See Notice of Proposed Rulemaking, Docket No,
RM81-7; issued Dec. 22, 1980, 46 FR 1291, 1294 (Jan.
6, 1961).

3 These public hearings were held in four
locations around the country during Jan. 21-29, 1981,

1447 FR at 4233.

' [n part, some of these comments were amplified
and clarified during interagency discussions with
the FWS. These discussions were held in March,
1981, followed by the exchange of written
correspondence.

as mandated under section 30(c).
Accordingly, the Commission continues
to believe that the final rule is consistent
with section 30(c) of the FPA and those
elements of the FWCA incorporated in
section 30(c).

C. Scope of Environmental
Considerations in Final Rule. Petitioners
next assert that both the environmental
terms and conditions '®and the
certification requirements '7 contained
in the final rule impermissibly limit the
authority of fish and wildlife agencies to
make necessary determinations on the'
environmental impacts of proposed
projects. Petitioners claim that these
terms and conditions and certifications
fail to encompass the definition of
“wildlife" in the FWCA. Thal definition
includes “birds, fishes, mammals, and
all other classes of wild animals, and all
types of aquatic and land vegetation
upon which wildlife is dependent.” '

The Commission does not find merit
in Petitioners’ second argument.
Comments were solicited on all
environmental considerations related to
the proposed categorical exemptions. In
addition, two Environmental
Assessments were performed to identify
potential impacts and concerns.'® After
full consideration of the comments and
the Environmental Assessments, the
Commission decided to retain the
categorical approach.

The rule has, therefore, been
developed after the broadest
environmental consideration. The
generic terms and conditions, taken
together with the required certifications,
address this broad range of potential,
-significant environment impacts in a
way that ensures appropriate
environmental protection while
permitting a categorical exemption
process to work.?® For example,
potential environmental effects on
downstream wildlife and vegetation are
virtually eliminated by requiring that an
exempted project must utilize an

16 Saction 4.109(a)(8). (a)(9), (b)(2), (b)(4).

""Section 4.112(b).

%16 U.S.C. 6661)

W Enviror 1A t. Rulemaking For
Categorical Exemption From Licensing Under Part 1
of the Federal Power Act For Small Hydroelectric
Power Projects With an Installed Capacity of 5
Megawalts or Less, Docket No. RM81-7 (FERC/EA-
0002RM, Dec. 1880) Supplemem to the
Envir lA on the Proposed Rule to
Categorically Exempt From Licensing Certain Small
Hydroelectric Power Projects, 5 MW or Less.
Docket No. RM81-7 (Micro-Hydroelectric Power
Projects, October 1961).

*The Environmental Assessments specifically
identify which terms and conditions in the rule
address the environmental impacts that might be
significant. anmnmenlal Assessment, supra note
19, at 41-45; S t to the Envir ol
Assessment, supra note19, at 4-5, 9-17.
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existing dam,? must not increase the
elevation of the impoundment,?? must
not alter the prevailing regime of storage
and release of water from the
impoundment,® and cannot divert water
more than 300 feet downstream from the
toe of the dam.?* Similarly, an exempted
project cannot cause violation of water
quality standards,* adversely affect
historic sites,? or adversely affect
threatened or endangered species or
critical habitats.*

Similarly, the required site-specific
certifications demonstrate a broad
concern for fish and wildlife resources.?
An owner must obtain certification from
the FWS-that there is no adverse effect
on endangered or threatened species or
on critical habitats listed or designated
by the FWS or by the National Marine
Fisheries Service of the Department of
Commerce.* In addition, the FWS must
certify either that there is no significant
migratory fish population at projects
over 100 kW or, if there is a significant
migratory fish population at projects 100
kW or less, that the projects dam does
not constrict the passage of such fish.3°
Owners of projects over 100 kW must
also obtain certification that water
quality standards will not be violated,
thereby ensuring current levels of
protection for humans, wildlife, and
vegetation which use that water.®

Thus, Petitioners' assertion that the
final rule does not encompass
consideration of the “broader”
definition of wildlife in the FWCA
(including birds, mammals, and
vegetation) does not withstand scrutiny.
The Commission finds that the
Petitioners have not shown any areas of
significant environmental concern which
have been overlooked or ignored. The
basic objections of the Petitioners
appear to be addressed to the
categorical exemption approach itself
rather than with identifiable, specific
deficiencies in the substance of the rule.
The Commission, therafore, finds no
reason to believe that the final rule fails
to comply with section 30(c) of the FPA
cr the FWCA.,

D. Endangered Species Act.
Petitioners also object to the
certification provisions whereby the

*'18 CFR 4.109(a)(1).

14, § 4109(a)(2).

B 1d. § 4.109(a)(3).

“1d. § 4.108(a)(4).

* d. § 4.108(a)(7).

*Id, § 4.109(a)(8).

* Id. § 4.108(){9).

**The certifications extend beyond purely
environmental considerations and serve to ensure
peotection of historic sites. 18 CFR 4.112{b)(3).

18 CFR 4.112(b){4), 4.113(b)(1).

*218 CFR 4.112(b})(2), 4.113(b)(2).

'*18 CFR 4.112(b)(1).

FWS evaluates whether endangered or
threatened species or critical habitats
would be adversely affected by
construction or operation of each
project.®* Petitioners claim these
certification provisions do not comport
with the Endangered Species Act in two
ways—the Secretary of the Interior or
the Secretary of Commerce is not
required to make such certification
determinations, and the determinations
connot be made without the opportunity
to impose site-specific terms and
conditions.

The Commission disagrees. The rule
provides that a project owner must
obtain the specified certifications prior
to filing a Notice of Exemption. If the
owner cannot do so, a Notice of
Exemption cannot be filed and a
categorical exemption cannot be
conferred. Nonetheless, the
responsibilities of the Secretary of the
Interior and the Secretary of Commerce,
detailed in section 7 of the Endangered
Species Act, are broad enough to allay
any fears that exemption applicants will
not be able to obtain necessary
certification determinations.3

In addition, the certification process
occurs prior to the filing of a Notice of
Exemption and is an ample opportunity
for ensuring the environmental
pretection mandated by the Endangered
Species Act prior to any exemption
becoming effective.* The certifying
agencies have the opportunity to
examine a project in as much detail as
necessary before making any
certification. In doing so, the agencies
will be aware that the terms and
conditions in the final rule serve as
basic environmental protection
measures for every exempted project.

A certifying agency is not restricted
by the rule in terms of the time afforded
for its examination, the kinds of features
to which it may devote attention, and
the restrictions it may impose pursuant
to its own juriddictional responsibilities
independent of the Federal Power Act.
The rule only restricts a certifying
agency by limiting the certifications to
certain environmental features that are
specified in the rule. These features are

18 CFR 4.112(b)~{c), 4.113(b){c).

#1186 U,S.C. 1536, as amended by Pub. L. 95-832, 92
Stat, 3752 (1978); Pub. L. 96-159, 63 Stat. 1226 (1979).
See, e.5., section 1536(a){2) (the Secretary must
assist other agencies) and section 1536(b) (the
Secretary must provide written opinions regarding
the effects on endangered or threatened species or
critical habitals).

*To the extent that there is a violation of the
Endangered Species Act at any project site
notwithstanding the prefiling protection built into
the rule, the Commission can take appropriate
enforcement action to remedy the violation since
compliance with that Act is a term and condition of
the exemption. See 18 CFR 4.108(a}(8). (b){4).

those which have been determined to be
extremely sensitive from an
environmental viewpoint or which have
been found to be the most varied from
site to site. Other environmental
considerations are, as discussed above,
implicit in the generic terms and
conditions applicable to every exempted
project, and are not part of the required
certifications.®®

Petitioners also assert that any
certification should include
consideration of species that are
proposed for listing as endangered or
threatened.® Regarding these proposed
species or habitats, the Commission has
determined that the final rule should be
modified to be in full agreement with the
requirements of the Endangered Species
Act, 16 U.S.C. 1356(a). Accordingly, the
standard terms and conditions in
§ 4.109(a)(9) and (b)(4) and the
certification requirements in § 4.112(b),
(c) and § 4.113(b), (c) will be modified to
include an appropriate reference to
species or habitats that are proposed for
listing. Because these modifications are
minor and technical in nature and are
made in order to bring the final rule
more closely into compliance with the
Endangered Species Act, 16 U.S.C.
1356(a), the Commission finds that,
pursuant to 5 U.S.C. 553(b), prior nolice
and public comment is unnecessary and
conirary to the public interest.

E. NEPA Obligations. Petitioners also
claim, without explanation, that the
Commission'’s finding of no significant
environmental impact from
promulgation of the rule is arbitrary and
capricious and in violation of the
National Environmental Policy Act of
1969 (NEPA).¥ Petitioners state only
that the Commission's Environmental
Assessments®® are “inadequate’ and
that the rule "will significantly affect the
environment.” They have not supplied
any detailed arguments or other
evidence supporting this statement.

Two Environmental Assessments
were prepared in connection with this
rulemaking—one covering projects 5
MW or less and a supplement covering
“micro-hydroelectric” projects 100 kW
or less, These Assessments identified in
detail the reasonably foreseeable
environmental impacts of these types of

* For these reasons, the Commission will not
accepl certifications either that are different than
those specified in the rule or which contain
additional conditions or restrictions. That is not to
say, however, that an agency is foreclosed from
reaching a separate understanding with a potential
exemption applicant or from exercising any
independent statutory authority that the agency
may have.

¥ See 16 U.S.C. 1536(a)(3).

42 U.S.C. 4321, et seq.

¥ Supra note 19.
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projects, and examined how the
proposed rule would affect these
impacts.

Prior to issuance of the Notice of
Proposed Rulemaking (NOPR), the
written file on every licensed project
with proposed installed capacity of 5
MW or less was reviewed and the
physical characteristics of the projects
were examined. Potential environmental
impacts associated with these projects,
other agency comments submitted on
the filed applications, the staff's
conclusions regarding the levels of
potential impact, and any proposed
mitigation measures were also
reviewed.

Based on this record search, projects
meeting certain characteristics were
found not to have significant
environmental impacts. The
Commission, in the NOPR, adopted
these characteristics in the form of
generic terms and conditions and
certification requirements which must
be satisfied for each exempted project.

Following publication of the NOPR,
four public meetings were held
throughout the United States between
January 21-29, 1981. Other discussions
with FWS personnel also occurred.

The findings of the Environmental
Assessments and the public comments
(including those from the FWS and other
agencies) are reflected in the preamble
of the final rule. These findings, together
with the earlier record search and the
comments received, form the basis of
the Commission's declaration of no
significant environmental impact made
in the final rule.® The procedures
discussed above and the findings made
satisfy the Commission's obligations
under NEPA.

In the absence of more specificity by
the Petitioners as to any impermissible
deficiencies in the Environmental
Assessments, in the procedures
followed, or in the Commisson's
negative declaration, the Commission is
unable to conclude either that it has
acted arbitrarily or capriciously or that
the rule is a major federal action
significantly affecting the quality of the
human environment. Accordingly, the
Commission finds no basis to modify or
rescind the rule in this regard.

[11. Conclusion

With the one exception of species and
habitats proposed for listing, the
application for rehearing does not raise
any issue or present any data or
arguments which warrant modification
of the final rule.

Therefore, The Commission Orders:

47 FR 4242.

(1) The Application for Rehearing on
Order No. 202 on Behalf of the National
Wildlife Federation, Trout Unlimited,
Inc., and the New England Rivers Center
is denied in part; and

(2) the foregoing Application is
granted in part to the extent of the
modifications of 18 CFR 4.109(a)(9),
(b)(4), 4.112(b)(4), (c)(5)(iv), and
4.113(b)(1), (c)(5)(i), as set forth below.

(Energy Security Act of 1980, Pub. L. 96-294,
94 Stat. 611; Federal Power Act, as amended
(18 U.S.C. 792-828c); Public Utility Regulatory
Policies Act of 1978, as amended (16 U.S.C.
2601-2645); Department of Energy
Organization Act (42 U.S.C. 7101-7352); and
Exec. Order 12009, 3 CFR 142 (1978))

List of Subjects in 18 CFR Part 4

Electric power.

In consideration of the foregoing,
Chapter 1 of Title 18, Code of Federal
Regulations, is amended as set forth
below, effective 30 days from date of
publication in Federal Register.

By the Commission.
Kenneth F. Plumb,
Secretary.

PART 4—LICENSES, PERMITS,
EXEMPTIONS, AND DETERMINATIONS
OF PROJECT COSTS

1. In § 4.109, paragraphs (a)(9) and
(b)(4) are revised to read as follows:

§ 4.109 General provisions for exemption
from licensing for certain categories of
small hydroelectric power projects.

(a) L

(9) Does not entail construction or
operation that would adversely affect
any threatened or endangered species or
critical habitat which is listed,
designated. or proposed for listing or
designation in the regulations of the U.S.
Fish and Wildlife Service of the
Department of the Interior or the
National Marine Fisheries Service of the
Department of Commerce; and

- * \ - * -

(b) * A

(4) Does not entail construction or
operation that would adversely affect
any threatened or endangered species or
critical habitat which is listed,
designated, or proposed for listing or
designation in the regulations of the U.S.
Fish and Wildlife Service of the
Department of the Interior or the
National Marine Fisheries Service of the
Department of Commerce.

. . » * *

2. In § 4112, paragraphs (b){4) and
{c)(5)(iv) and revised to read as follows:

§4.112 Notice of exemption from
licensing for projects with installed
capacity of more than 100 kilowatts.

(b) * xR

(4) Obtain certification from the U.S.
Fish and Wildlife Service or obtain an
independent field survey and a survey
of the applicable literature conducted by
a biologist approved by the U.S. Fish
and Wildlife Service, with respect to
whether project construction or
operation would adversely affect any
endangered or threatened species or
critical habitat which is listed,
designated, or proposed for listing or
designation in the regulations of the U.S.
Fish and Wildlife Service of the
Department of the Interior or the
National Marine Fisheries Service of the
Department of Commerce; and

- » - - *

(C) . r

(5) * x o

(iv) The U.S. Fish and Wildlife Service
[identify which office] or an approved
biologist has certified that the proposed
small hydroelectric power project does
not entail construction or operation that
would adversely affect any threatened
or endangered species or critical habitat
which is listed, designated, or proposed
for listing or designation in the
tegulations of the U.S. Fish and Wildlife
Service of the Department of the Interior
or the National Marine Fisheries Service
of the Department of Commerce.

» » * * -

3. In § 4.113, paragraphs (b)(1) and
(c)(5)(i) are revised to read as follows:

§4.113 Notice of exemption from
licensing for projects with instalied
capacity of 100 kilowatts or less.

» - * * -

(b) . koW

(1) Obtain certification from the U.S.
Figh and Wildlife Service or obtain an
independent field survey and a survey
of the applicable literature conducted by
a biologist approved by the U.S. Fish
and Wildlife Service, with respect to
whether project construction or
operation would adversely affect any
endangered or threatened species or
critical habitat which is listed,
designated, or proposed for listing or
designation in the regulations of the U.S.
Fish and Wildlife Service of the
Department of the Interior or the
National Marine Fisheries Service of the
Department of Commerce; and

(c) LR A

(5) L 3

(i) The U.S. Fish and Wildlife Service
[identify which office] or an approved
biologist has certified that the proposed
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small hydroelectric power project does
not entail construction or operation that
would adversely affect any endangered
or threatened species or critical habitat
which is listed, designated, or proposed
for listing or designation in the
regulations of the U.S. Fish and Wildlife
Service of the Department of the Interior
or the National Marine Fisheries Service
of the Department of Commerce.

» * * * -

[FR Doc. 82-28485 Filed 10-15-82; 8:45 am)

BILLING CODE 6717-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development

24 CFR Part 570
[Docket No. R-82-1038]

Deregulate Urgent Needs Fund and
Inequities Fund

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Final rule.

SUMMARY: This final rule removes the
provisions relating to the Urgent Needs
Fund and the Inequities Fund, because
HUD no longer has statutory authority
to receive applications for these
programs.

EFFECTIVE DATE: Upon expiration of the
first period of 30 calendar days of
continuous session of Congress after
publication, but not before further notice
of the effective date is published in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Leroy P. Gonnella, Secretary’'s Fund
Division, Office of Program Policy
Development, Room 7134, Department of
Housing and Urban Development, 51
Seventh Street, SW, Washington, DC
20410, (202) 755-6090. This is not a toll-
free number.

SUPPLEMENTARY INFORMATION: This
final rule amends 24 CFR Part 570 to
remove the provisions relating to two
Discretionary community development
grant programs with respect to which
the statutory authority to fund new
projects has terminated (see Sections
301 and 305 of the Omnibus Budget
Reconciliation Act of 1981). The sections
of 24 CFR being removed and their
programs are as follows: Section 570.401,
Urgent Needs Fund; and Section 570.408,
Inequities Fund. To the extent that there
are still ongoing projects remaining
under these programs, they continue to

be governed by the provisions of the
enabling legislation under which they
were funded, as well as the obligations
under the grant contracts with HUD.

The Secretary has determined that, in
light of the termination of funding, prior
notice and public procedure on this
amendment is unnecessary, and that
good cause exists for adopting this
amendment as a final rule, without a
public comment period.

This rule does not constitute a “major
rule’ as that term is defined in § 1(b) of
Executive Order 12291 on Federal
Regulation. Analysis of the rule
indicates that it does not (1) have an
annual effect on the economy of $100
million or more; (2) cause a major
increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; or (3)
have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations in 24 CFR Part 50, which
implements § 102(2)(C) of the National
Environmental Policy Act of 1969. The
Finding of No Significant Impact is
available for public inspection during
regular business hours in the Office of
the Rules Docket Clerk, Room 10278, 451
Seventh Street, SW, Washington, DC
20410.

Pursuant to the provisions of 5 U.S.C.
605(b) (the Regulatory Flexibility Act),
the Undersigned hereby certifies that
this rule does not have a significant
economic impact on a substantial
number of small entities.

This rule is listed in two places under
the Office of Community Planning and
Development in the Department's Semi-
annual Agenda of Regulations published
on August 17, 1981 (46 FR 41708)
pursuant to Executive Order 12201 and
the Regulatory Flexibility Act. The part
of the rule removing the provisions in
§ 570.401 (Urgent Needs Fund) is listed
as item C)19. CPD-22-81; the part of the
rule removing the provisions in § 570.408
(Inequities Fund) is listed as item D)13.
CPD-34-81, under Rules Under Review.
{Catalog of Federal Domestic Assistance

Program Codes: 14.218, 14.219, 14.225, and
14.227)

List of Subjects in 24 CFR Part 570

Community development block grants,
Grant programs—housing and
community development, Loan
programs—housing and community

development, Low and moderate income
housing, New communities, Pockets of
poverty, Small cities,

PART 570—[AMENDED]

§§ 570.401 and 570.408 [Removed]

Accordingly, 24 CFR Part 570 is
amended by removing §§ 570.401 and
570.408 in their entirety.

Authority.—Title 1 of the Housing and
Community Development Act of 1974, 42
U.S.C. 5301 et seq.; Title 1 of the Housing and
Community Development Act of 1977 (Pub. L.
95-128); Section 7(d), Department of Housing
and Urban Development Act; 42 U.S.C.
3535(d).

Dated: October 6, 1982.

Claire E. Freeman,

Deputy Assistant Secrelary for Program
Policy Development and Evaluation.

[FR Doc. 82-28560 Filed 10-15-82; 8:45 am)

BILLING CODE 4210-29-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2619

Valuation of Plan Benefits in Non-
Multiemployer Plans; Amendment
Adopting Additional PBGC Rates

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: This amendment to the
regulation on Valuation of Plan Benefits
in Non-Multiemployer Plans contains
the interest rates and factors for the
period beginning November 1, 1982. The
interest rates and factors are to be used
to value benefits provided under
terminating non-multiemployer pension
plans covered by Title IV of the
Employee Retirement Income Security
Act of 1974,

The valuation of plan benefits is
necessary because, under section 4041
of the Act, the Pension Benefit Guaranty
Corporation and the plan administrator
must determine whether a terminating
pension plan has sufficient assets to pay
all benefits under the plan that are
guaranteed by the PBGC under the Title
IV plan termination insurance program.

The interest rates and factors set forth
in Appendix B to Part 2619 are adjusted
periodically to reflect changes in
financial and annuity markets. This
amendment adopts the rates and factors
applicable to plans that terminate on or
after November 1, 1982, and will enable
the PBGC and plan administrators to
value the benefits provided under those
plans. These rates and factors will
remain in effect until PBGC publishes an
amendment revising them.
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EFFECTIVE DATE: November 1, 1982.

FOR FURTHER INFORMATION CONTACT:
Mrs. Renae R. Hubbard, Special
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
2020 K Street, N.W., Washington, D.C.
20006, 202-254-4895 (not a toll-free
number).

SUPPLEMENTARY INFORMATION: On
January 28, 1981, the Pension Benefit
Guaranty Corporation (“PBGC") issued
a final regulation (46 FR 9492)
establishing the methods for valuing
plan benefits of terminating non-
multiemployer plans covered under Title
IV of the Employee Retirement Income
Security Act of 1974, 29 U.S.C. 1001 et
seq. (1976), as amended by the
Multiemployer Pension Plan
Amendments Act of 1980, Pub. L. 96-364,
94 Stat. 1208 (the “Act"). That
regulation, 29 CFR Part 2610, was
recodified as 29 CFR Part 2619 on June
24, 1981, effective June 29, 1981 (46 FR
32574). That regulation contains
formulas for valuing different types of
benefits. Appendix B to the regulation
sets forth the interest rates and factors
that are to be used in the formulas.
Because these rates and factors are
intended to reflect current conditions in
the financial and annuity markets, it is
necessary to update the rates and
factors periodically.

When published as part of the final
regulation, Appendix B contained
interest rates and factors for valuing
benefits in plans that terminated during
the period from September 2, 1974
through April 1, 1981. Subsequently, the
PBGC adopted additional rates and
factors for valuing benefits in plans that
terminated on or after April 1, 1981 and
before October 1, 1982. (46 FR 26765, 46
FR 31257, 46 FR 36693, 46 FR 45761, 46
FR 50788, 46 FR 55958, 46 FR 61084, 47
FR 2313, 47 FR 6426, 47 FR 20761, 47 FR
30757).

On September 15, 1982, the PBGC
published rates for plans that terminate
on or after October 1, 1982 (47 FR 40541).
At this time, changes in the financial
and annuity markets require a decrease
in the rates used for valuing benefits.
Accordingly, this amendment adds to
Appendix B a new set of interest rates
and factors for plans that terminate on
or after November 1, 1982. This interest
rate and these factors will remain in
effect until such time as PBGC publishes
another amendment concerning the
rates.

Generally, the rates will be in effect
for at least one month. Any change in
the rates will be published in the
Federal Register, normally by the 15th of

the month preceding the effective date
of the new rates.

The PBGC has determined thal notice
and public comment on this amendment
are impracticable and contrary to the
public interest. This determination is
based on the need to determine and
issue new interest rates and factors
promptly, so that the rates can reflect,
as accurately as possible, current
market conditions. The PBGC has found
that the public interest is best served by
issuing the rates and factors on a
prospective basis so that plans may be
able to calculate the value of plan
benefits before submitting a notice of
intent to terminate. Also, plans will be
able to predict employer liability more
accurately prior to plan termination.
Moreover, because of the need to
provide immediate guidance for the
valuation of benefits under plans that
will terminate on or after November 1,
1982, and because no adjustment by
ongoing plans is required by this
amendment, the PBGC finds that good
cause exists for making the rates set
forth in this amendment to the final
regulation effective less than 30 days
after publicaton.

The PBGC has determined that this is
not a “major rule” under the criteria set
forth in Executive Order 12291, February
17, 1981, because it will not result in an
annual effect on the economy of $100
million or more, a major increase in
costs for consumers or individual

industries, or significant adverse effects
on competition, employment,
investment, productivity, innovation, or
competition.

List of Subjects in 29 CFR Part 2619

Employee benefit plans, Pension
insurance, and Pensions.

PART 2619—[AMENDED]

In consideration of the foregoing, Part
2619 of Chapter XXVI, Title 29, Code of
Federal Regulations, is hereby amended
as follows:

1. The authority citation for Part 2619
is revised to read as follows:

Authority: Secs. 4002(b)(3), 4041(b), 4044,
4062(b)(1)(A), Pub. L. 93-406, 88 Stat. 1004,
1020, 1025, 1029 (1974) as amended by secs.
403(1), 403(d), and 402(a)(7), Pub. L. 96-364, 94
Stat. 1302, 1301, 1299 (1980) (29 11.S.C. 1302,
1341, 1344, 1362).

2. Rate Set 36 of Appendix B is revised
and Rate Set 37 of Appendix B is added
to read as follows:

Appendix B—Interest Rates and Quantities
Used to Value Immediate and Deferred
Annuities

In the table that follows, the immediate
annuity rate is used to value immediate
annuities, to compute the quantity “G," for
deferred annuities and to value both portions
of a refund annuity. An interest rate of 5
percent shall be used to value death benefits
other than the decreasing term insurance
portion of a refund annuity. For deferred
annuities, ky, ks, ks, ny, and n. are defined in
§ 2619.45.

For plans with a valuation date

Rate set —
On or after Before
O Oct. 1, 1982 Nov. 1, 1982
Cy v L Nov. 1, 1982

Edwin M. Jones,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 82-28655 Filed 10-15-82; 8:45 am|

BILLING CODE 7708-01-M

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Parts 1600, 1601, 1610, 1611,
1612, 1620, and, 1690

Changes in Office Names and Position
Titles Resulting from Reorganization

AGENCY: Equal Employment Opportunity
Commission.

ACTION: Final rule.

summARY: The Equal Employment

Deterred annutes
annuity rate K e K ™ P
1075 11000 10875 1.0400 7 8
1.0875 1.0850 1.0400 7 8

10.50

Opportunity Commission has recently
approved a reorganization of its
Washington, D.C. Headquarters offices
in order to more efficiently administer
and enforce statutes prohibiting
employment discrimination. The names
of several offices and the titles of
certain agency positions have been
changed. This document amends the
Commission's regulations so that they
contain the changes in office names and
position titles resulting from the
reorganization.

DATE: This final rule is effective on
October 17, 1982,

FOR FURTHER INFORMATION CONTACT:
The Office of Legal Counsel, Legal
Services, Nicholas M. Inzeo (634-6595]
or Jeffery M. Mallamad (653-5490).
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For the Commission.
Clarence Thomas,

Chairman, Equal Employment Opportunity
Commission.

PART 1600—EMPLOYEE
RESPONSIBILITIES AND CONDITIONS

§ 1600.735-104 [Amended]

1. Section 1600.735-104(a) is amended
by removing the term “Associate
General Counsel, Legal Counsel
Division” and replacing it with the term
“Legal Counsel."

§§ 1600.735-204 and 1600.735-402
[Amended]

2. Section 1600.735-204(d), (f)(4) and
1600.735-402 are amended by removing
the term "“Associate General Counsel,
Legal Counsel Division" and replacing it
with the term “Associate Legal Counsel,
Legal Services.”

3. Section 1600.735-403. This section is
revised to read as follows:

§ 1600.735-403 Review of statement of
employment and. financial interests.

The Associate Legal Counsel, Legal
Services, shall review these statements
for the purpose of disclosing any conflict
of interest or apparent conflict of
interest. When a question arises the
reviewing officer shall consult with the
employee to resolve the matter. If the
indicated conflict cannot be resolved,
the Legal Counsel should submit a
written report with the recommendation
for appropriate remedial action to the
Chairman.

§§ 1600.735-104 and 1600.735-402
[Amended]

4. Sections 1600.735-104(a)(3), (d) and
1600.735-402 are amended by removing
the term “Director of Personnel” and
replacing it with the term “Director of
Personnel Management Services”
wherever it appears.

§ 1600.735-104 [Amended]

5. Section 1600.735-104(b) is amended
by removing “‘Associate General
Counsel, Legal Counsel Division" and
replacing it with "Deputy General
Counsel."

§ 1600.735-204 [Amended]

6. Section 1600.735-204(e)(3)(iii) is
amended by removing “General
Counsel"” and replacing it with “Legal
Counsel."”

§ 1600.735-401 [Amended]

7. Section 1600.735-401(b)(1) is
amended by removing “State and Local
Programs Division, Office of Field
Services” and replacing it with “Office
of Program Operations who have
responsibilities for state and local
programs."

8. Section 1600.735-401(b)(2) is
amended by removing “Contracts and
Procurement Division, Office of
Administration” and replacing it with
"Office of Management who have
responsibilities for contracts and
procurement.”

9. Section 1600.735-401(b)(3) is
amended by removing “Office of
Internal Audit” and replacing it with
"Office of Audit.”

PART 1601—PROCEDURAL

~ REGULATIONS

§ 1601.5 [Amended]

10. Section 1601.5 is amended by
removing “Executive Director, through
the Director of the Office of Field
Services" and replacing it with
"Program Director, Office of Program
Operations through the Directors,
Regional Programs, Office of Program
Operations.”

§§ 1601.10, 1601.14, 1601.20, 1601.24,
1601.25, and 1601.28 [Amended]

11, Sections 1601.10, 1601.14(b),
1601.20(a), 1601.24(b), 1601.25, and
1601.28(c) are amended by removing
“Director, Office of Field Services” and
"“Director, Office of Systemic Programs”
and replacing them with “Program
Director, Office of Program Operations,
Director of Systemic Programs, Office of
Program Operations, or Directors,
Regional Programs, Office of Program
Operations" wherever they appear.

§§ 1601.16, 1601.19, 1601.21, 1601.23 and
1601.28 [Amended]

12. Sections 1601.16(a), 1601.19(g),
1601.21(d), 1601.23 (a) and (b), and
1601.28(a) (2) and (3) are amended by
removing “Director, Office of Field
Services” and Director, Office of
Systemic Programs” and replacing them
with “Program Director, Office of
Program Operations or upon delegation,
the Director of Systemic Programs,
Office of Program Operations or the
Directors, Regional Programs, Office of
Program Operations.”

§1601.16 [Amended]

13. Section 1601.16(b) is amended by
removing the term "'Director of a Model
Office or the Director of the Office of
Systemic Program” and replacing it with
“District Director, the Program Director,
Office of Program Operations, Director
of Systemic Programs, Office of Program
Operations, or Directors, Regional
Programs, Office of Program
Operations” wherever it appears.

§§ 160.170 and 1601.71 [Amended]

14. Sections 1601.70 (b) and (e), and
1601.71 (a), (b), and (c) are amended by
removing "Director, Office of Field

Services" and replacing it with
“Program Director, Office of Program
Operations” wherever it appears.

15. In § 1601.33, paragraph (a) is
revised to read as follows:

§1601.33 Issuance of interpretation or
opinion.

* * * . *

(a) A letter entitled “opinion letter”
and signed by the Legal Counsel on
behalf of the Commission, or, if issued in
the conduct of litigation, by the General
Counsel on behalf of the Commission, or

- * * * »

PART 1610—AVAILABILITY OF
RECORDS

§1610.32 [Amended]

16. Section 1610.32 is retitled § 1610.32
Production prohibited unless approved
by the Legal Counsel.

§§1610.7, 1610.8, 1610.9, 1610.10, 1610.11,
1610.13, 1610.14, 1610.20, 1610.32, 1610.34,
1610.36 [Amended]

17. Sections 1610.7 (b) and (d), 1610.8,
1610.9 (a) and (b), 1610.10 (a) and (b),
1610.11 (a), (b) and (c), 1610.13 (a) and
(b), 1610.14(a), 1610.20, 1610.32, 1610.34
(a) and (b), and 1610.36 are amended by
removing the term “Associate General
Counsel, Legal Counsel Division" and
replacing it with the term “Associate
Legal Counsel, Legal Services” wherever
it appears, and are also amended by
removing the term "“General Counsel”
and replacing it with the term “Legal
Counsel” wherever it appears.

PART 1611—PRIVACY ACT
REGULATIONS

§1611.3 [Amended]

18. Section 1611.3(b) is amended by
removing the term “Office of General
Counsel, EEOC” and replacing it with
the term “Office of Legal Counsel,
EEOC."

19. Sections 1611.3 (b) and (b)(2) are
amended by removing the term
"Director, Office of Personnel, EEOC"
and replacing it with the term “Director,
Personnel Management Services"
wherever it appears,

20. Section 1611.3(b)(1) is amended by
removing the term “District or Regional
Offices" and replacing it with the term
“District or Area Offices."”

21. Section 1611.3(b)(1) is amended by
removing the term “Regional Director"
and replacing it with the term “District
Director."

22. Section 1611.3(b)(1) is amended by
removing the term “Regional Offices" in
the last sentence of this section and
replacing it with the term “District
Offices.”
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PART 1612—GOVERNMENT IN THE
SUNSHINE ACT

§1612.9 [Amended]

23. Section 1612.9 is retitled §7612.9
Legal Counsel’s certification in closing a
meeting:

§16125 [Amended]

24. In § 1612.5(a) the words "Executive
Director” are removed.

§§1612.5, 1612.6, 1612.9, and 1612.10
[Amended]

25. Sections 1612.5 (a), (b) and (c),
1612.6 (c)(2) and (e), 1612.9 (a) and (b),
and 1612.10(a)(1) are amended by
removing “General Counsel” and
replacing it with the term “Legal
Counsel” wherever it appears.

PART 1620—THE EQUAL PAY ACT

§1620.19 [Amended]

26. Section 1620.19(b) is amended by
removing the term “the Director of Field
Services, and the Director of Systemic
Programs’' and replacing it with the term
“and the Program Director, Office of
Program Operations.”

PART 1690—PROCEDURES ON
INTERAGENCY COORDINATION OF
EQUAL EMPLOYMENT OPPORTUNITY
ISSUANCES

§§ 1690.201 and 1690.301 [Amended]

27. Sections 1690.201 and 1690.301(b)
are amended by removing the term
“Director, Office of Interagency
Coordination' and replacing it with the
term “Associate Legal Counsel,
Coordination and Guidance Services”
wherever it appears.

[FR Doc. 82-28565 Filed 10-15-82; 8:45 am)
BILLING CODE 6570-06-M

ENVIRONMENTAL PROTECTION
AGENCY :

40 CFR Parts 60 and 61
[A-2-FRL 2229-2]

Standards of Performance for New
Stationary Sources and National
Emission Standards for Hazardous Air
Pollutants; Delegation of Authority to
the State of New Jersey

AGENCY: Environmental Protection
Agency.

acTioN: Notice of Delegation of
Authority.

SuMMARY: This notice announces the
delegation of authority by the
Environmental Protection Agency to the
State of New Jersey to implement and
enforce additional source categories of

the Standards of Performance for New
Stationary Sources (NSPS) and portions
of the National Emission Standards for
Hazardous Air Pollutants (NESHAPS),
This delegation was requested by the
New Jersey Department of
Environmental Protection.

NSPS and NESHAPS are air pollution
control requirements set under the Clean
Air Act. NSPS are applicable to certain
categories of new air pollution sources.
NESHAPS require the control of certain
hazardous pollutants from both new and
existing sources.

EFFECTIVE DATE: This action is effective
October 18, 1982.

FOR FURTHER INFORMATION CONTACT:
Francis W. Giaccone, Chief, Air
Facilities Branch, Air & Waste
Management Division, Environmental
Protection Agency, Region Il Office, 26
Federal Plaza, New York, New York
10278 (212) 264-9627

SUPPLEMENTARY INFORMATION: Section
111(c) of the Clean Air Act directs the
Administrator of the Environmental
Protection Agency (EPA) to delegate
EPA's authority to implement and
enforce Standards of Performance for
New Stationary Sources (NSPS] to any
state which has submitted adequate
procedures. Section 112(d) of the Clean
Air Act provides similar direction with
respect to National Emission Standards
for Hazardous Air Pollutants
(NESHAPS). In both instances, the
Administrator retains concurrent
authority to enforce the standards
following delegation of authority to a .
state.

On September 30, 1981 the
Commissioner of the New Jersey
Department of Environmental Protection
(DEP) requested that the EPA delegate
to that Department the authority to
implement and enforce certain
additional source categories of NSPS
and NESHAPS. The following is a
complete listing of NSPS and NESHAPS
delegated to the DEP. The source
categories now being delegated by
today's action are identified with an
asterisk(*).

NSPS (40 CFR Part 60)

D—Fossil-Fuel Fired Steam Generators
for Which Construction
Commenced After August 17, 1971

*Da—Electric Utility Steam Generating
Units for Which Construction
Commenced After September 18,
1978

E—Incinerators

F—Portland Cement Plants

G—Nitric Acid Plants

H—Sulfuric Acid Plants

I—Asphalt Concrete Plants

J—Petroleum Refineries—(All
Categories)

K—Storage Vessels for Petroleum
Liquids Constructed After June 11,
1973 and Prior to May 19, 1978

*Ka—Storage Vessels for Petroleum
Liquids Constructed After May 18,
1978

L—Secondary Lead Smelters

M—Secondary Brass and Bronze Ingot

“Production Plants

N—Iron and Steel Plants

O—Sewage Treatment Plants

P—Primary Copper Smelters

Q—Primary Zinc Smelters

R—Primary Lead Smelters

S—Primary Aluminum Reduction Plants

T—Phosphate Fertilizer Industry: Wet
Process Phosphoric Acid Plants

U—Phosphate Fertilizer Industry:
Superphosphoric Acid Plants

V—Phosphate Fertilizer Industry:
Diammonium Phosphate Plants

W—Phosphate Fertilizer Industry: Triple
Superphosphate Plants

X—Phosphate Fertilizer Industry:
Granular Triple Superphosphate
Storage Facilities

Y—Coal Preparation Plants

Z—Ferroalloy Production Facilities

AA—Steel Plants: Electric Arc Furnaces

*BB—KTraft Pulp Mills

*CC—Glass Manufacturing Plants

*DD—Grain Elevators

*GG—Stationary Gas Turbines

*HH—Lime Plants

*MM—Automobile and Light Duty
Truck Surface Coating Operations

*PP—Ammonium Sulfate Manufacture

*KK—Lead Acid Battery Manufacturing
Plants

*NN—Phosphate Rock Plants

NESHAPS (40 CFR Part 61)

B—Asbestos (manufacturing, spraying,
fabricating, insulating, waste
disposal from above operations)

C—Beryllium (all categories)

D—Beryllium Rocket Motor Firing (all
categories)

‘E—Mercury (all categories)

F—Vinyl Chloride (all categories)

NESHAPS (40 CFR 61 Subpart)

B—Asbestos

*—manufacturing

*—spraying

*—fabricating

*—insulating

*—waste disposal from above
operations

C—Beryllium (all categories)

D—Beryllium Rocket Motor Firing (all
categories)

E—Mercury (all categories)

*F—Vinyl Chloride (all categoeries)
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EPA’s Findings

The authority and procedures which
the Department would use for program
implementation and enforcement were
outlined in correspondence with the
Commissioner and the General Counsel
of the DEP. Copies of this
correspondence and EPA's delegation
letter are available for public inspection
in the Office of the Air Facilities Branch
at the Environmental Protection Agency,
Region II Office, 26 Federal Plaza, New
York, New York 10278.

EPA’s determination that the
delegation request should be approved
is based on the Agency's review of the
New Jersey Air Pollution Control Act
N.J.S.A. 26:2C; the State Public Records
Act, N.J.S.A. 47:1A~1; and Title 7
Chapters 27 and 27B of the New Jersey
Administrative Code. Specifically,
N.J.S.A. 26:9C-9.2 provides that no one
shall construct or operate a source
capable of causing the emission of an air
contaminant without obtaining a valid
installation or alteration permit from the
DEP, These permits must incorporate
"“advances in the art of air pollution
control developed for the kind and
amount of air contaminant emitted
Y * *" EPA determined that such
delegation is, therefore, appropriate and
so notified the Commissioner of the
DEP, in a letter dated June 22, 1982. This
letter identified the conditions under
which delegation would be made. DEP,
in a letter dated August 5, 1982,
requested that the EPA approve minor
revisions to some of the conditions for
delegation. EPA approved these
modifications in a September 8, 1982
letter to the Commissioner of the DEP.

Consequences of EPA’s Action

Effective immediately, all
correspondence, reports and
notifications required by the delegated
NSPS and NESHAPS should be
submitted to the Offices of the New
Jersey Department of Environmental
Protection located at John Fitch Plaza,
CNO027, Trenton, New Jersey, 08625.

The Office of Management and Budget
has exempted this action from the

requirements of Section 3 of Executive
Order 12991.
(Secs. 111 and 112 of the Clean Air Act, as
amended (42 U.S.C. 7411 and 7412))
Dated: October 1, 1982.
Jacqueline E. Schafer,
Regional Administrator.
[FR Doc. 82-28572 Filed 10-15-82; 8:45 am|
BILLING CODE 6560-50-M

40 CFR Parts 262, 264, and 265
[SW-FRL-2158-5]

Hazardous Waste Management
System: Standards Applicable to
Generators of Hazardous Waste and
Standards Applicable to Owners and
Operators of Hazardous Waste
Treatment, Storage and Disposal
Facilities

Correction

In FR Doc. 82-27818, beginning on
page 44938, on Tuesday, October 12,
1982, on page 44939, in the first column,
in the first and second lines ““[insert date
90 days after date of publication]”
should have read "January 10, 1983".
BILLING CODE 1505-01-M

GENERAL SERVICES
ADMINISTRATION

41CFR Ch. 1
[FPR Temporary Reg. 66)
Federal Procurement Regulations

AGENCY: General Services
Administration.

ACTION: Temporary regulation.

SUMMARY: This FPR Temporary
Regulation prescribes policies and
procedures which provide for the
prompt payment of Government
contracts and the payment of interest
penalties for late payments and the
taking of discounts which were not
earned. The basis for the regulation is
the Prompt Payment Act (Pub. L. 97-177)
and Office of Management and Budget

Circular A-125. The intended effect is to
achieve timely and proper payment of
Government contracts.

DATES: This regulation is effective for
acquisitions initiated by solicitations as
follows:

a. When solicitations have been
issued before October 1, 1982, and
awards have not been made before
October 1, 1982, appropriate prompt
payment provisions shall be included in
contracts resulting from the
solicitations.

b. All solicitations issued on or after
October 1, 1982, shall comply fully with
the provisions of this regulation.

Expiration date: October 1, 1984.

Comments due by: December 10, 1983.
ADDRESS: Comments should be
addressed to Philip G. Read, Director,
Office of Federal Procurement
Regulations (VR), Office of Acquisition
Policy, General Services Administration,
Washington, D.C. 20405.

FOR FURTHER INFORMATION CONTACT:
Philip G. Read, (202-523-4755).
SUPPLEMENTARY INFORMATION:

Agency Action: (a) Agencies that have
not adopted individual agency policies
and procedures shall follow the policies
and procedures in this temporary
regulation; (b) Agencies that have
adopted policies and procedures shall
utilize the policies and procedures in
this temporary regulation as soon as
practicable.

Submission of Comments: The
October 1, 1982, effective date of the
Prompt Payment Act did not permit time
for the solicitation of comments prior to
the issuance of this regulation. However,
comments from interested parties would
be welcomed. We are particularly
interested in implementation problems
and specific suggestions for
amplification of regulatory coverage in
areas that may not have been included
in this regulation.

OMB Preamble

The following supplementary
information was published by OMB in
the Federal Register of August 25, 1982
(47 FR 37321), accompanying OMB
Circular A-125:

BILLING CODE 6820-61-M
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SUPPLEMENTARY INFORMATION: On July
7. 1982, the Office of Management and
Budget published a proposed Circular,
“Timely Payments,” for comment.
Comments were received from more
than 80 individuals or organizations.
including Members of Congress. Federal
agencies, universities, professional and
business associations. and members of
the general public.

There follows a summary of the major
comments grouped by subject and a
response to each, including a description
of changes made as a result of the
comments. Other changes have been
made to increase clarity, precision, and
readability, and to reduce the burden of
compliance as much as possible.

Policy

Comment: Several commenters
objected to OMB providing guidance to
the agencies on proper timing of
payments. They argued that the Act was
intended to solve the problem of late
payment, and that the guidance should
not discourage agencies from paying
earlier than required by law or contract.

Response: We disagree. Federal
agencies have a responsibility to
manage resources efficiently, including
the use of sound, businesslike cash
management practices. Moreover. the
legislative history of the Prompt
Payment Act shows that the Congress
intended that the Act would strengthen
sgency cash management practices. The
report on the bill by the Senate
Committee on Governmental Affairs
says, beginning on page 4. “the
Committee expects that this legislation
will not only reduce late payments, but
also will reduce the number of early
payments, with resultant savings to the
government."

BILLING CODE 6820-61-C

Interest Penalty Requirements

Comments: Several commenters
objected to the provisions of Section
8.d., which provided that interest
penalties need not be paid in certain
circumstances. The major concerns
expressed dealt with the provisions
concerning payments made outside the
United States and payments of less than
$10.

Response: Section 8.d. has been
deleted. The provision concerning
payments outside the United States has
been eliminated. as has the provision
concerning interest penalties of less
than $10. There has. however. been a
new provision added to Section 9,
“Calculation of Interest Penalties.”
concerning payment of penalties
amounting to less than one dollar. Other
provisions of Section 8.d. have been
modified, and used in clarification of the
provisions of Section 8.c.

Effective Date

Comment: Several commenters
suggested that the interest penally
provisions of the Act be made
applicable to existing contracts as well
as those entered into on or after October
1, 1982. Some cited the legislative
history of S. 1131, the "Delinquent

Payments Act of 1981." in support of the
view that the Circular should cover
“payments made" on or after October 1,
1981,

Response: The Prompt Payment Act
covers “'acquisitions” made on or after
October 1, 1982. Our understanding of
the term acquisition is that it includes
the entire process of contracting,
delivery, receipt, and payment. We
believe this is consistent with the use of
the term in Pub. L. 96-83, the "Office of
Federal Procurement Policy Act.”
Moreover, the legislative history of S.
1131 is associated with language in that
bill that called for interest penalties to
be applicable to “payments" rather than
to “acquisitions.” The bill that was
enacted, however, refers to acquisitions,
rather than to payments.

In addition, applying the interest
penalty provisions only to contracts
entered into after a certain date assures
a more orderly administrative transition
for the provisions of the Act. It also
assures that payment terms will be
considered at the same time that other
contractual provisions are entered into.

Nothing in the Circular prohibits
business concerns from proposing
aniendments to contracts entered into
before October 1, 1982.

(Sec. 205(%), 63 Stat. 390; 40 U.S.C. 486(c))

In 41 CFR Chapter 1, the following temporary regulation is added

to the appendix at the end of the chapter,




Federal Register / Vol. 47, No. 201 / Monday, October 18, 1982 |/ Rule§ and Regulations

46279

[FPR Temp. Reg. 66]

October 5, 1982,
To: Heads of Federal agencies.
Subject: Prompt payment procedures.

1. Purpose. This temporary regulation
implements the provisions of the Prompt
Payment Act and Office of Management
and Budget (OMB) Circular A-125.

2. Effective date. This regulation is
effective for acquisitions initiated by
solicitations as follows:

a. When solicitations have been
issued before October 1, 1982, and
awards have not been made before
October 1, 1982, appropriate prompt
payment provisions shall be included in
contracts resulting from the
solicitations.

b. All solicitations issued on or after
October 1, 1982, shall comply fully with
the provisions of this regulation.

3. Expiration date. This regulation
expires on October 1, 1984.

4. Background.

a. Prompt Payment Act (Pub. L. 97-
177, May 21, 1982, 31 USC 1801). The
Prompt Payment Act provides an
incentive for Federal agencies to pay
their bills on time by requiring agencies
to pay interest penalties when payments
are made late, and imposes an interest
penalty when discounts are taken after
the discount period. The Act represents
a response to industry and General
Accounting Office complaints that the
Government often was slow in paying
its bills. The Act was specifically
designed to encourage Federal
Government managers to improve their
bill paying procedures by authorizing
the charging of an interest penalty
against program operating budgets when
agencies fail to pay their bills on time or
when discounts are taken after the
discount period. Congress anticipated
the following benefits:

(1) Procurement of lower priced and
better goods and services, as more firms
become willing to do business with the
Government;

(2) Savings through lower bids on
contracts, as firms cease inflating
estimates to compensate for anticipated
late payments of bills; and

(3) More efficient bill paying systems
and more productive use of personnel.

b. OMB Circular A-125. The Prompt
Payment Act required OMB to issue
implementing regulations. OMB Circular
A-125, August 19, 1982 {47 FR 37321,
August 25, 1982), provides guidance to
Federal agencies on the implementation
of the Act. A copy is enclosed.

c. Content of this temporary
regulation. This regulation sets forth
policies, procedures, and suggested
contract clauses that are designed to

facilitate implementation of the Prompt
Payment Act and OMB Circular A-125.

5. Explanation of changes. Part 1-29 is
added to read as follows:

‘PART 1-29—PAYMENTS TO

CONTRACTORS

§ 1-29.000 Scope of part.

This part prescribes policies and
procedures relating to (a) the inclusion
of payment terms in contracts, (b) the
requirements of the Prompt Payment Act
(Public Law 97-177), (c) the
implementation of Pub. L. 97-177 by the
Office of Management and Budget
(OMB) Circular No. A-125, and (d)
invoice requirements and matters
concerning payments to contractors.

Subpart 1-29.1 General

§ 1-29.101 Meaning of words and phrases.

The terms used in this part have the
meanings staled in OMB Circular A-125.

§ 1-29.102 Policy and responsibilities.

(a) Each agency head is responsible
for ensuring timely payments and the
payment of interest penalties when
required.

(b) It is the policy of the Government
to include payment terms in contracts
and to make payments by the due dates
determined in accordance with such
terms. Adherence to this policy is
intended to result in the avoidance of
interest penalties on overdue payments,
establish better business relationships
with suppliers, and increase competition
for Government contracts.

(c) In accordance with guidelines set
forth in Chapter 8000, Cash
Management, Section 8040.20,
Timeliness of Disbursements, of the
Treasury Fiscal Requirements Manual
(TFRM), it is also the policy of the

. Government to defer payment until as

close as administratively possible to due
date for payment or, if appropriate, the
discount date. In addition, payments
shall not be expedited to earn discounts
for early payment unless such discounts
are determined to be economical in
accordance with § 8040.3 of the TFRM.
These practices will tend to maximize
cash balances available to the Treasury,
reduce the need for borrowing, and thus
contribute to lowering the public debt.

(d) Notice of an apparent error, defect,
or impropriety in an invoice shall be
given to a business concern within 15
days of receipt of an invoice (3 days for
meat or meat food products and 5 days
for perishable agricultural commodities).
The notice shall be suitably
documented.

(e) Agencies shall ensure that receipt
and acceptance are executed as
promptly as possible. Receiving reports

"

shall be forwarded in time to be
received by the designated payment
office by the fifth business day after
acceptance, unless other arrangements
are made. Designated payment offices
shall stamp receiving reports and
invoices with the date received in those
offices.

(f) Checks shall be mailed or
transmitted on or about the same day
for which the check is dated. y

(g8) Any agency which acquires
property or services from a business
concern, but which does not make
payment for each such complete
delivered item of property or service by
the required payment date, shall pay an
interest penalty to such business
concern as provided in the Payment Due
Date clause in the contract.

(h) If a business concern offers a
Federal agency a discount from the
amounl otherwise due under a contract
for property or services in exchange for
payment within a specified period of
time, the agency may make payment in
an amount equal to the discounted price
only if payment is made within such
specified period of time. Each agency
which violates this provision shall pay
an interest penalty on any amount
which remains unpaid and on which the
agency fails to correct the
underpayment within 15 days of the
expiration of the discount period (3 davs
for meat and meat food products, and 5
days for perishable agricultural
commodities) as provided in the clause
set forth in § 1-29.104.

§ 1-29.103 Exemptions.

The provisions of this Part 1-29 are
not applicable to the following types of
contracts:

(a) Contracts when payments are
made for financing purposes before
receipt of complete delivered items of
property or service.

(b) Contracts for utilities (gas, water,
electricity, etc.) that include provisions
for late payment charges established by
tariff or State regulatory commissions.

(c) Informal contracts for the purchase
of utilities under a tariff when such tariff
provides for late payment charges.

§ 1-29.104 Contract clauses.

The following Interest on Overdue
Payments clause, which sets forth the
Government's liability for interest
penalties, shall be included
(incorporation may be by reference) in
all nonexempt contracts and purchase
orders, including leases of real property.

Interest on Overdue Payments

(a) The Promp! Paymant Act, Public Law
97-177 (96 Stat: 85, 31 USC 1801) is applicable
to payments under this contract and requires
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the payment to contractors of interest on
overdue payments and improperly taken
discounts.

(b) Determinations of interest due will be
made in accordance with the provisions of
the Prompt Payment Act and Office of
Management and Budget Circular A-125.

Subpart 1-29.2 Payment Terms in
Contracts

§ 1-29.201 General requirements.

Agencies shall include in each
nonexempt contract and purchase order
the Government's terms of payment, in
accordance with guidelines in this
subpart,

§ 1-29,202 Contract clauses.

The clauses set forth in this § 1-29.202
* may be modified, or other clauses may
be used, provided the basic features are
included in the payment terms.

§ 1-29.202-1 Payment due dates based on
receipt of invoice.

(a) When invoices required to be
furnished by contractors may be
received before the Government has had
an opportunity to inspect and accept the
supplies or services, it shall be
stipulated in the payment terms that
payment will be due on the later of (1)
receipt of the invoice, or (2) the
acceptance of the supplies or services.
The following clause, for example, is
suitable for use in supply contracts
when delivery is on an f.0.b. destination
basis.

Payment Due Date

{a) Payments under this contract will be
due on the * calendar day after the
later of:

(1) The date of actual receipt of a proper
invoice in the office designated to receive the
invoice, or

(2) The date the supplies are accepted by
the Government.

(b) For the purpose of determining the due
dale for payment and for no other purpose,
acceptance will be deemed to occur on the **
calendar day after the date of delivery of the
supplies in accordance with the terms of the
conlract.

(¢) If the supplies are rejected for failure to
conform to the technical requirements of the
contract, or for damage in transit or
otherwise, the provisions in paragraph (b) of
this clause will apply to the new delivery of
replacement supplies.

{d) The date of the check issued in payment
shall be considered to be the date payment is
made.

(b) In some cases, invoices may be
required to reflect that delivery (or

*Contracting Officer to insert an appropriate
number (e.g.. 30 days, unless some other number of
days is necessary).

**Contracting Officer o insert a number of days
which constitutes the number of days necessary for
inspection, ncceptance, and olther necessary actions.

performance) and acceptance has
already occurred. This would be the
situation in the case of supplies
purchased on an f.0.b. origin basis, with
inspection and acceptance at source,
and proof of shipment (e.g., a
Government bill of lading) required to
be furnished with the invoice. This may
also be the case with respect to various
contracts for services. As indicated by
the following example clause, the terms
are relatively simple because no
(whichever is later) stipulation is
necessary.

Payment Due Date

(a) Payments under this contract will be
due on the * calendar day after the
date of actual receipt of a proper invoice in
the office designated to receive the invoice.

(b) The date of the check issued in payment
shall be considered to be the date payment is
made.

§ 1-29.202-2 Due dates based on delivery.

(a) In connection with the
procurement of meat and meat food
products, as defined in section 2(a)(3) of
the Packers and Stockyards Act of 1921,
(7 U.S.C. 182 (3)), the Prompt Payment
Act requires payment to be made not
later than 7 days after the date of
delivery. Contracts for these
commodities should require invoices to
be furnished with each shipment, and
payment terms may stipulate that
supplies will not be deemed to be
delivered until the later of the date of
actual delivery or the date or receipt of
a proper invoice.

(b) The circumstances regarding
meats, as described in the preceding
paragraph, also apply to perishable
agricultural commodities, as defined in
section 1(4) of the Perishable
Agricultural Commodities Act of 1930 (7
U.S.C. 499a(4)), except that the required
time for payment is 10 calendar days
after delivery. This period is subject to
changes based on any amendment to the
Perishable Agricultural Commodities
Act of 1930, or any implementing
regulations issued thereunder.

(c) A clause similar to the following
may be used in contracts for meats and
meat food products, or perishable
agricultural commodities.

Payment Due Date

(a) Payments under this contract will be
due on the **calendar day afler the
date of delivery.

{b) A proper invoice covering the supplies
delivered is required to be submitted with the
shipment. Delivery will be deemed to be
made on the later of the actual date of
delivery, or the date a proper invoice is

*Contracting Officer to insert number of days.
* *Contracting Officer to insert 7th or 10th, as
appropriale.

received in the office designated to receive
the invoice.

(c) The date of the check issued in payment
shall be considered to be the date payment is
made.

§ 1-29.202-3 Recurring payments under
leases of real property.

Leases of real property usually
provide for payment in arrears of a fixed
amount, due on the first day of each
month. Payment terms should provide
that payment is due on a workday early
in the month, but not in excess of the
fifth workday.

Subpart 1-29.3
§ 1-29.301

§ 1-29.301-1 Basic requirements of a
proper invoice.

(a) Public Law 97-177 provides, in
section 6(3), that “an invoice shall be
considered a ‘proper invoice' when it
contains or is accompanied by such
substantiating documentation (A) as the
Director of the Office of Management
and Budget may require by regulation,
and (B) as the Federal agency involved
may require by regulation or contratt."

(b) OMB Circular A-125 provides that
the following data must be included in
an invoice for it to constitute a proper
invoice:

(1) Name of the business concern and
invoice date.

(2) Contract number, or other
authorization for delivery of property or
services.

(8) Description, price, and quantity of
property and services actually delivered
or rendered.

(4) Shipping and payment terms.

(5) Name (where practicable), title,
phone number, and complete mailing
address of responsible official to whom
payment is to be sent.

(6) Other substantiating
documentation or information as
required by the contract.

§ 1-29.301-2 Specific agency
requirements.

Agencies shall specify in the contract
the data set forth in § 1-29.301-1(b) plus
whatever additional information and/or
supporting documentation is required to
constitute a proper invoice.

Invoice Requirements

Invoice requirements.

§ 1-29.301-3 Information requested for
convenience.

In addition to the information required
for a proper invoice, contractors may be
requested to furnish information which
is helpful to the paying office, but which
is not essential or is available from
other sources (e.g., from the contract).
However, information of this type
should be held to a minimum, and the
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failure of the contractor to furnish it
with the invoice shall not render the
invoice defective.

§ 1-29.301-4 Invoice requirements clause.

A clause clearly stating the
information and documentation required
for an invoice to be considered “proper"
shall be included in each solicitation
and resultant contract, The following
Invoice Requirements clause, modified
as appropriate, is suggested for use.

Invoice Requirements

(a) Invoices shall be submitted in an
original and ——— copies to the
Government office designated in this contract
or on the delivery order to receive invoices.
To constitute a proper invoice, the invoice
must include the following information and/
or attached documentation:

(List the information set forth in § 1-29.301-
1(b), including any specific agency
requirements as discussed in § 1-29.301-2.)

(b) To assist the Government in making
timely payments, the Contractor is requested
to furnish the following additional
information either on the invoice or on an
attachment to the invoice:

(List any such additional information)

6. Agency action.

a. Agencies that have not adopted
individual agency policies and
procedures shall follow the policies and
procedures in this temporary regulation.

b. Agencies that have adopted
individual agency policies and
procedures shall utilize the policies and
procedures in this temporary regulation
as soon as practicable.

7. Submission of comments. The
October 1, 1982, effective date of the
Prompt Payment Act did not permit time
for the solicitation of comments prior to
the issuance of this regulation. However,
comments from interested parties would
be welcomed. We are particularly
interested in implementation problems
and specific suggestions for
amplification of regulatory coverage in
areas that may not have been included
in this regulation. Comments should be
addressed to Philip G. Read, Director,
Office of Federal Procurement
Regulations (VR), General Services
Administration, Washington, DC 20405.
Gerald P. Carmen,

Administrator of General Services.

BILLING CODE 6820-61-M
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[FPR Temp. Reg. 66, Attachment A]
|Circular No. A-125)

To The Heads of Executive Departments and
Establishments

Subject: Prompt payment.

1. Purpose. This Circular prescribes
policies and procedures to be followed by
executive departments and agencies in
paying for property and services acquired
under Federal contract.

2. Background. The Prompt Payment Act
(Pub. L. 97-177) requires Federal agencies to
pay their bills on time, to pay interest
penalties when payments are made late, and
to take discounts only when payments are
made within the discount period. Section
2(a)(1) of the Act requires the Director of the
Office of Management and Budge! to issue
implementing regulations. Implementation
will result in timely payment, better business
relationships with suppliers, improved
competition for Government business, and
reduced costs to the Government for goods
and services. Implementation must be
consistent with sound cash management
practices and related Treasury regulations.

3. Policy. Agencies will make payments as
close as possible to, but not later than, the
due date, or if appropriate, the discount date.
Payment will be based on receipt of proper
invoices and satisfactory performance of
contract terms. Agencies will take discounts
only when payments are made within the
discount period. When agencies take
discounts after expiration of the discount
period or fail to make timely payment,
interest penalties will be paid. Agencies will
pay interes! penalties without the need for
business concerns requesting them, and will
absorb interest penalty payments within
funds available for the administration or
operation of the program for which the
penalty was incurred.

4. Definitions. For the purposes of this
Circular, the following definitions apply:

a. Agency—has the same meaning as the
term “‘agency" in Section 551(1) of Title 5,
United States Code, and also includes any
entity (1) that is operated exclusively as an
instrumentality of such an agency for the
purpose of administering one or more
programs of that agency, and {2) that is so
identified for this purpose by the head of
such agency. The term agency includes
military post and base exchanges and
commissaries, but does not include the
Tennessee Valley Authority, which is
exempted from coverage by this Circular
uAnder the provisions of the Prompt Payment

ct.

b. Applicable interest rate—the interest
rate established by the Secretary of the
Treasury under Section 12 of the Contract
Disputes Act of 1978 (41 U.S.C. 611) and
published in the Federal Register. This rate is
referred to as the “Renegotiation Board
Interest Rate," and is published semiannually
on or about January 1 and July 1.

¢. Business concern—any person or
organization engaged in a profession, trade,
or business; and not-for-profit entities
(including State and local governments, but
excluding Federal entities) operating as
contractors.

d. Contract—any enforceable agreement,
including rental and lease agreements and
purchase orders, between an agency and a
business concern for the acquisition of
property or services.

e. Designated poyment office—the place
named in the contract for forwarding of
invoices for payment, or in certain instances,
for approval

f. Due dote—the date on which Federal
payment should be made. Determination of
such dates is discussed in Section 7 of this
Circular.

8. Discount date—the date by which, if
payment is made, a specified discount can be
taken.

h. Pavment date—the date on which a
check for payment is dated or a wire transfer
is made.

i. Proper invoice—a bill or written request
for payment provided by a business concern
for property or services rendered. A proper
invoice must meet the requirements of
Section 8.b. of this Circular.

j. Receipt of invoice—the later of:

—The date a proper invoice is actually
received in the designated payment office.
or

—The date on which the agency accepts the
property or service.

k. Receiving report—written evidence of
acceptance of property or services by a
Government official. Receiving reports must
meet the requirements of Section 8.c. of this
Circular.

5. Responsibilities. Each agency head is
responsible for assuring timely payments and
the payment of interest penalties where
required. Each agency head will issue
internal instructions, as necessary, to
implement this Circular by October 1, 1982.
Such instructions will include provisions for
determining the causes of any interest
penalties incurred, and for taking necessary
corrective or disciplinary action. Inspectors
General and internal auditors will make
reviews of implementation, as they and the
agency head deem appropriate.

8. Payment Standards. Payments will be
made as close as possible to, but not later
than. the due date, consistent with Treasury
regulations (I Treasury Fiscal Requirements
Manual 8-8040.20). To establish adequate
documentation to support payment of interest
penalties, the following information must be
included in contracts, invoices, and receiving
reports.

a. A contract must include the following
payment provisions:

—Payment due date(s).

—Separate payment dates if partial payment
is provided for partial executions or
deliveries,

—If applicable, a statement that the special
payment provisions of the Packers and
Stockyard Act of 1921 (7 U.S.C. 182(3)) or
the Perishable Agriculture Commodities
Act of 1930 (7 U.S.C. 409a(4)) applies.

—A stated inspection period following
delivery, where necessary, for Federal
acceptance of property or services.

—Name where practicable, title, phone
number, and complete mailing address of
officials of the business concern, and of the
designated payment office.

b. A proper invoice must include:

—Name of the business concern and invoice
date.

—Contract number. or other authorization for
delivery of property or services.

—Description, price. and quantity of property
and services actually delivered or
rendered.

—Shipping and pavmen! lerms.

—Other substantiating documentation or
information as required by the contract.

—Nume where practicable, tille, phone
number, and complete mailing address of
responsible official to whom payment is to
be sent.

Notice of an apparen! error. defect. or
impropriety in an invoice will be given to a
business concern within 15 days of receipt of
an invoice (3 days for meat or meat food
products and 5 days for perishable
agricultural commodities) and suitably
documented.«

c. A receiving report must include:
—Contract or other authorization number.
—Product or service description,
—Quantities received. if applicable.
—Date(s) property or services accepted.
—Signature, printed name, title, phone

number, and mailing address of the

receiving official.

Agencies will ensure that receipt and
acceplance are executed as promptly as
possible. Receiving reports will be forwarded
in time to be received by the designated
payment office by the fifth business day after
acceptance, unless other arrangements are
made. Designated payment offices will stamp
receiving reports and invoices with the date
received in that office.

d. Checks will be mailed or transmitted on
or about the same day for which the check is
dated,

7. Determining Due Dates. Payment will be
made as close as possible to, but not later
than, the thirtieth day after receip! of a
proper invoice as defined in Section 4.i. of
this Circular, except as follows:

—When a specific payment date is provided
for in the contract, payment will be made
as close as possible to, but not later than,
that date,

—When a time discount is taken. payment
will be made as close as possible to, but
not later than, the discount date. Discounts
will be taken whenever economically
justified. (See I Treasury Fiscal
Reguirements Manual 8-8040.30.)

—Payment for meat or meat food products, as
defined in Section 2(a)(3) of the Packers
and Stockyard Act of 1921 (7 U.S.C. 182(3)),
will be made as close as possible to, but
not later than, the seventh day after the
date of delivery.

—Payment for perishable agriculture
commodilies, as defined in Section 1(4) of
the Perishable Agriculture Commodities
Act of 1830 (7 U.S.C. 499a(4)). will be made
as close as possible to, but not later than,
the tenth day after the date of delivery,
unless another date is specified in the
contract,

8. Interest Penally Requirement.

8. An interest penalty will be paid
automatically when all of the following
conditions are met:

—There is a contract or purchase order with
a business concern.

—Federal acceptance of property or services
has occurred and there is no disagreement
over quantity, quality, or other contract
provisions.
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—A proper invoice has been received (excep!
where no invoice is required. e.g., some
periodic lease payments) or the ugency
fails to give notice thal the invoice is not
proper within 15 days of receipt of an
invoice (3 days for meal or mealt food
products, and 5 days for perishable
agricultural commodities).

—Payment is made to the business concern
more than 15 days after the due date (3
days for meat or meat food products. and 5
days for perishable agricultural
commodities).

b. An interest penalty will also be paid
when an agency takes a discount after the
discount period has expired, and fails to
correct the underpayment within 15 days of
the expiration of the discount period (3 days
for meat and meat food products, and 5 days
for perishable agricultural commodities).

c. Interest penalties are not required when
payment is delayed because of a
disagreement between a Federal agency and
a business concern over the amount of the
payment or other issues concerning
compliance with the terms of a contract; nor
are they required when payments are made
solely for financing purposes, payments are
made in advance, or for a period when
amounts are withheld temporarily in
accordance with the contract. Claims
concerning disputes, and any interest that
may be payable with respect to the period
while the dispute is being settled, will be
resolved in accordance with the provisions in
the Contract Disputes Act of 1978 (41 U.S.C.
801 et. seq.).

9. Calculation of Interest Penalties.
Whenever a proper invoice (or periodic
payment where no invoice is required) is paid
after the due date plus 15 days (except 3 days
for meat and meat food products, and 5 days
for perishable agricultural commodities),
interest will be included with the payment at
the interest rate applicable on the payment
date. Interest will be computed from the day
after the due date through the payment date
and the amount will be separately stated on
the check or accompanying remittance
advice. Adjustments will be made for errors
in calculating interest, if requested. When an
interest penalty that is owed is not paid,
interest will accrue on the unpaid amount
until paid. Interest penalties remaining
unpaid for any 30-day period will be added to
the principal, and interest penalties,
thereafter, will accrue monthly on the total of
principal and previously accrued interest.
When an agency takes a discount after the

discount period has expired, the interest

payment will be calculated on the amount
of the discount taken, for the period
beginning the day after the end of the
specified discount period through the
payment date.

When an agency fails to make notification of
an improper invoice within 15 days (3 days
for meat or meat food products, and 5 days
for perishable agricultural commodities),

the number of days allowed for payment of
the corrected, proper invoice will be
reduced by the number of days between
the fifteenth day and the day notification
was transmitted to the business concern.
Calculation of interest penalties, if any,
will be based on an adjusted due date
reflecting the reduced number of days
allowable for psyment.

Interest penalties under the Prompt
Payment Act will not continue to accrue (1)
after the filing of a claim for such penalties
under the Contract Disputes Act of 1978, or
(2) for more than one year. Interest penalties
of less than one dollar need not be paid.

10. Grant Recipients. Recipients of Federal
assistance may pay inlerest penalties if so
specified in their contracts with business
concerns. However, obligations to pay such
interest penalties will not be obligations of
the United States. Federal funds may nol be
used for this purpose, nor may interest
penalties be used to meet matching
requirements of federally-assisted programs.

11. Reporting. Each Federal agency will
report to the Director of OMB within 60 days
after the end of each fiscal year, beginning
with Fiscal Year 1983, the following
information:

Number of interest penalties paid.

Amount of interest penalties paid.

Relative frequency, on a percentage basis, of
interest penalty payments to the total
number of payments.

Number, total amount, and relative
[requency. on a percentage basis, of
payments made 5 days or more before the
due date, except where cash discounts
were taken,

Reasons thal inlerest penalties were incurred.

An analysis of the progress made from
previous years in improving the timeliness
of payments,

In order to minimize the cost of reporting,

statistical sampling may be used to derive the

information above.

12. Additional Provisivns. Additional
procurement guidelines and requirements are
set forth in applicable acquisition regulations.

13. Effective Date, This Circular is effective
on publication. Interest penalties will apply
to payments made under contracts issued on
or after October 1, 1982,

14. Inquiries. Questions or inquiries may be
directed to the Financial Management
Division, Office of Management and Budget,
Washington, D.C. 20503, telephone number
202/395-4773. Inquiries concerning the
applicable interes! rate may be directed to
the Appropriation and Investment Branch,
Department of the Treasury, telephone
number 202/566-5651.

15. Sunset Review Date. This Circular will
have an independent policy review to
ascertain its effectiveness three years from
the date of issue.

David A. Stockman,

Director.
[FR Doc. 82-28461 Filed 10-15-82; 8:45 am]

BILLING CODE 6820-61-C
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FEDERAL MARITIME COMMISSION

46 CFR Part 522

[Docket No. 76-63; General Order 24, Amdt.
2)

Filing of Agreements by Common
Carriers and Other Persons Subject to
the Shipping Act, 1916

AGENCY: Federal Maritime Commission.
ACTION: Final rules.

SUMMARY: This revises the
Commission's regulations prescribing
procedures for filing of agreements
pursuant to section 15 of the Shipping
Act, 1916. The purpose of the revision is
to ensure the fair, orderly, and
expeditious processing of agreements.

DATE: Effective January 1, 1983.

FOR FURTHER INFORMATION CONTACT:

Francis C. Hurney, Secretary, Federal

Maritime Commission, 1100 L Street,

NW., Washington, D.C. 20573, (202) 523-
725.

SUPPLEMENTARY INFORMATION: By a
proposed rule published in the Federal
Register of June 20, 1979 (44 FR 36077-
36080), the Commission proposed to
revise its regulations (46 CFR Part 522)
governing the filing of agreements by
common carriers and other persons
subject to section 15 of the Shipping Act,
1916 (46 U.S.C. 814). This further
proposed revision was published in
response to the original Notice of
Proposed Rulemaking which appeared
in the Federal Register of November 23,
1976 (41 FR 51622). Comments on the
proposal were submitted by conferences
of carriers, individual carriers,
shipowners associations, port
authorities, a shipper, and the United
States Department of Justice. A list of
commentators is set forth in Appendix A
hereto.

Although many of the commentators
welcome the concept of the proposed
procedures, certain general objections
are raised which are discussed below.

1. Delay in Processing Agreements. A
number of commentators object to the
perceived premise for the proposal, Z.e.,
that those filing agreements were
responsible for the delay in processing.
Commentators assert that much of the
delay rests with the Commission and
that internal deadlines should be
established for processing and
incorporated into the rules.

The purpose of the proposed revision
was to provide for standardized,
expeditious processing of agreements;
there was no intention to assign blame
for delay to anyone. Internal deadlines
and procedures have been established

and are now in the process of being
further updated. However, these matters
are inappropriate for inclusion in a
Commission General Order and are
more properly the subject of an internal
Commission directive.

2. Filing of Supporting Statements. Of
great concern is the requirement for the
filing of a supporting statement along
with the agreement. Many arguments
are asserted which need not be dealt
with in light of the final rule
promulgated here. The final rule makes
the filing of statements supporting the
approval of agreements optional with
the filing parties.' However, the
Commission will require that a letter of
transmittal accompany the agreement
which summarizes its contents and
expressly requests approval pursuant to
section 15. This will facilitate
preparation of the Federal Register
notice of filing.

3. Scope of the Rules. Several port
authorities believe that the rules should
not apply to terminal agreements. Much
of their argument goes to the originally
proposed requirement for submission of
supporting statements. The elimination
of that requirement should serve to
obviate the port authorities’ concerns. In
any event, we see no reason to make an
exception for this or any other type of
agreement.

4. Rejection of Agreements. Objection
is made to the provision that
empowered the Commission staff to
reject agreements for failure to comport
with the requirements of the proposed
agreement processing rules. Again, the
basis of these arguments is the
requirement for submission of
supporting statements which has been
eliminated. Rejection now will be made
only for failure to comply with
procedural requirements.

5. Miscellaneous Comments. a. In
proposed § 522.2, comment is made that
the definition of “modification” to an
agreement would require the submission
of a supporting statement for
cancellation of an agreement. In light of
the elimination of the supporting
statement requirement, no further
consideration of this comment is
necessary. In addition, we have
simplified the definition of
“modification.”

"This does not, however, eliminate the need for
supporting statements where they are otherwise
legally required. It is established that proponents of
an agreement which is anticompetitive by its nature
have s burden to demonstrate that it is required by
a serious transportation need, is necesssary to
secure important public benefits or is in furtherance
of a valid regulatory purpose of the Shipping Act.
Federal Maritime Commission v. Aktiebolaget
Svenska Amerika Linien, 390 U.S. 238 (1968); United
States Lines, Inc. v. FMC, 584 F.2d 519 (D.C. Cir,,
1978).

b. In proposed § 522.3, objection is
made to the filing of 15 copies of an
agreement. The Commission has
carefully considered its internal
requirements and concludes that 15
copies are necessary.

¢. Objection is made to the
elimination of current § 522.6 which
prescribes suggested language for
agreements. The existence of this
section, although providing some
uniformity, conveys a false impression
of automatic approvability. It is the
economic consequences of an agreement
which should control, not its form.

d. With respect to proposed § 522.8,
certain commentators suggest a
limitation on public access to
information submitted in support of the
filing of an agreement. A section 15
agreement is not a private contract but
one impressed with the public interest.
Limitation on access to information
would stifle candid justification and
explicit protests. Accordingly, no claims
for confidentiality will be allowed.

e. A number of technical comments
were submitted regarding proposed
§ 522.7, which governs the content of
comments and protests to agreements.
The Commission has considered
carefully all of these and concludes that
the proposed rule should be adopted in
substance. Some technical changes have
been made to the rule and a provision
for the filing of supplemental documents
upon a showing of good cause has been
added.

f. One commentator suggests that
proposed § 522.8, which provides that
nothing in the rules should be construed
as limiting the Commission's avthority
to require information from persons
subject to its jurisdiction, is extraneous.
We agree and it has been eliminated in
the final rule. This action should in no
way be interpreted, however, as a
retreat from the proposition reflected in
the section.

g. Several commentators suggest that
proposed § 522.9 is unnecessary and one
suggests that it await further study. We
are satisfied that inclusion of the section
is worthwhile. The section has
undergone revision, however, mostly in
the interest of simplification and
clarification. Another commentator
suggests an amendment to provide for
interim approval. This was not
contemplated by the proposed rule and -
cannot be dealt with in this proceeding.

Other commentators suggest certain
changes as to technical details which we
believe to be either satisfied by the final
rule or unwarranted. Certain purely
editorial changes have also been made
in the text of the final rule. All
comments not specifically discussed
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herein have been carefully considered
and either incorporated in the final rule
or rejected.

List of Subjects in 46 CFR Part 522

Administrative practice and
procedure.

PART 522—[ AMENDED]

Therefore, pursuant to 5 U.S.C. 553
and sections 15, 21, 22 and 43 of the
Shipping Act, 1916 (46 U.S.C. 814, 820,
821 and 841a), Part 522 of Title 46, Code
of Federal Regulations, is amended as
follows.

1. Part 522 is amended by removing -
the title of Part 522, “FILING OF
AGREEMENTS BETWEEN COMMON
CARRIERS OF FREIGHT BY WATER IN
THE FOREIGN COMMERCE OF THE
UNITED STATES," and substituting
therefor the following: “FILING OF
AGREEMENTS BY COMMON
CARRIERS AND OTHER PERSONS
SUBJECT TO THE SHIPPING ACT,
1916." :

2. Section 5221 is revised to read as
follows:

§522.1 Purpose.

This part establishes procedures for:
{a) Filing agreement approval requests
pursuant to section 15, Shipping Act,
1916 (46 U.S.C. 814), including
statements in support thereof; (b) filing
comments and protests to such
agreements, and responsive pleadings
thereto; and (¢) the disposition of
agreement approval requests. The
purpose of this part is to ensure the fair,
orderly and expeditious processing of
agreement approval reguests.

3. Section 522.2 is amended by
revising the introductory text of
paragraph (a), by revising paragraph (b):
and by adding a new paragraph (c) to
read as follows: *

§522.2 Definitions.

For the purposes of the provisions in
this part, the following definitions of
terms used therein shall apply.

(a) Agreement. As used in this part, an
agreement is a written document which
reflects an understanding, arrangement,
or undertaking, between two or more
common carriers by water or other
persons subject to the Shipping Act,
1916, which is required by section 15 of
the Act to be filed with the Commission.

*Only those portions of § 522.2 which were the
subject of the Commission's rulemaking proceeding
in Docket No. 76-63 are included here. The
definitions of various types of agreements contained
in subparagraphs {a)(1) through (a)(7) of existing
§522.2 were not part of the rulemaking and, while
not republished here, remain unchanged.

The term “agreement” includes, but is
not limited to, the following types:

(b) Modification. An amendment to an
approved agreement.

(c) Proponents. The parties to an
agreement for which section 15 approval
has been requested pursuant to this part.

4. Section 522.3 is revised to read as
follows:

§522.3 Filing of agreements.

Agreement approval requests shall be
submitted to the Secretary, Federal
Maritime Commission, Washington, D.C.
20573. Such requests shall consist of a
true copy and 15 additional copies of the
agreement and all supporting
information. Requests shall also be
accompanied by a letter of transmittal
which summarizes the agreement’s
contents, and expressly requests
Commission approval pursuant to
section 15. The true copy shall be signed
by each of the proponents personally or
by an authorized representative, and
shall show immediately below each
signature the name, position, and
authority of the signer. Requests for
approval which do not meet the
requirements of this section shall be
rejected within 30 days of receipt.

5. Section 522.4 is revised to read as
follows:

§522.4 Modifications.

(a) A requesl for approval of an
agreement modification shall be filed in
accordance with the provisions of
§ 522.3 and shall identify the page and
paragraph to be amended and restate
each such paragraph. The language to be
excised should be struck through, but
not obliterated, and the substituted
language, if any, should be inserted
directly following that which is to be
excised. The new language should be
underscored. If the medification does
not completely replace approved
provisions, the page or pages on which
the proposed amendments will appear
should be restated with the proposed
amendments underscored and placed in
proper sequence on the page.

(b) Whenever an approved agreement
shall have been modified three times in
the manner stated in paragraph (a), the
next succeeding modification shall be
accomplished by restating the entire
agreement, incorporating all previous
modifications, and showing the latest
change in the manner required by
paragraph (a).

6. Section 522.5 is revised to read as
follows:

§522.5 Supporting statements.

Agreements submitted for approval
may be accompanied by a supporting

statement, signed by an authorized
representative of the proponents,
indicating the reasons which caused the
making of the agreement and the results
intended to flow from its
implementation, or other facts or
arguments which support approval.
Affidavits or other evidence may be
attached to such statements. Supporting
statements are public records. No claims
of confidentiality will be allowed.

7. Section 522.6 is removed and new
§ 522.6 is added as follows:

§522.6 Federal Register notice.

Requests for approval which are not
rejected pursuant to § 532.3 shall be
noticed in the Federal Register. The
notice shall include:

(a) A short title for the agreement:

(b) The identity of the proponents;

(c) The Federal Maritime Commission
agreement number;

(d) A concise summary of the
agreement's contents;

(e) A statement that the agreement
and any supporting statement are
available for inspection at the
Commission’s offices;

(f) The final date for filing protests or
comments regarding the agreement; and

(g) The name and address of the filing
agent.

8. Section 522.7 is removed and new
§ 522.7 is added as follows:

§522.7 Comments and protests.

(a) A comment is a written statement
regarding the approvability of an
agreement. Comments have no
prescribed form or content and are not
limited in any way, excepl by the time
limits provided in the Federal Register
notice. A written communication
regarding the approvability of an
agreement, not conforming to the
requirements of paragraph (b) of this
section, shall be considered a comment.
Filing a comment shall not necessarily
entitle a person to: (1) Any discussion of
the comment in a Commission order
disposing of the agreement; (2) the
institution of any further Commission
proceeding; or (3) participation in any
further proceeding which may be
instituted.

(b) A protest is a written opposition to
the approval of an agreement which
complies with the requirements of this
paragraph. A protest also constitutes an
undertaking by the protestant to actively
participate as a party in any further
proceeding concerning the agreement,
and protestants shall be so named in
any Commission hearing order which
may be issued. Protests shall:
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(1) Identify, with particularity, the
reasons why the agreement, or any
constituent part, should be disapproved;

(2) Address the accuracy of any
statements and conclusions submitted
by the proponents pursuant to § 522.5 of
this part;

(3) Allege facts which support the
arguments made in subparagraphs (1)
and (2) of this paragraph; and

(4) Specify the source or derivation of
the facts alleged pursuant to
subparagraph (3).

(c) A copy of all comments and
protests filed with the Commission shall
be served upon the filing agent
identified in § 522.6(g) on the same date
they are filed with the Commission. A
certificate of service attesting that this
requirement has been met shall be
attached to the comment or protest.

(d) Within 15 days from the date that
comments or protests are due (as
specified by the Federal Register notice
or as subsequently extended by the
Commission), the proponents or their
authorized representative may file a
response to each such comment or
protest with service to all persons which
have filed comments or protests.

(e) Except as provided in this section
and § 522.5, or unless specifically
requested in writing by the Commission,
with copies to the proponents and
persons which have filed protests or
comments, no other written or oral
communication concerning a pending
agreement shall be permitted.
Amendments or supplements to
documents submitted pursuant to § 522.5
and this section shall be permitted in the
discretion of the Commission upon a
showing of good cause; provided that, in
no case shall such permission be
granted where the agreement has been
scheduled and noticed for an agency
meeting pursuant to 46 CFR 503.82. A
change in material fact or in applicable
law occurring after the submission of
the initial statement, comment or protest
will normally constitute good cause.
Inquiries as to the status of agreements
shall be made to the Secretary of the
Federal Maritime Commission.

9. Section 522.8 is removed and new
§ 522.8 is added as follows:

§522.8 Disposition of agreement approval
requests.

(a) The Commission shall, by
conditional or unconditional orders,
approve, disapprove or institute further
proceedings regarding agreements filed
with it.

(b) Further proceedings regarding an
agreement will be instituted when:

(1) The Commission, in its discretion,
considers further inquiry advisable;

(2) A protest alleges material facts
which, if true and reasonably subject to
proof on the basis of their source and
derivation, and arguments advanced,
would preclude approval of the
agreement; provided, however, that no
further proceeding will be instituted if
the disputed factual issues are resolved
by the proponents’ acceptance of
conditions imposed by a conditional
order in accordance with paragraph (c)
of this section;

(3) The proponents of an agreement
which seemingly contravenes the
standards of section 15 properly
exercise their right to request a further
hearing pursuant to paragraph (d)(2) of
this section.

(c) The Commission may issue a
conditional order prescribing
modifications in the agreement
necessary to obtain approval when the
agreement: (1) Does or appears to
contravene the standards of section 15;
and (2) if so modified, would be
approvable without further proceedings.
If conditions imposed by the
Commission are met within the time
specified by a conditional order, the
revised version will stand approved
from the date of receipt. Notice of such
date shall be given to proponents or
their representative by the Commission.

(d) Failure to meet conditions imposed
by the Commission will result in either:
(1) The automatic disapproval of the
agreement; or (2) the institution of
further proceedings by the Commission
on its own initiative or, where the
conditional order found that the
agreement was unapprovable, pursuant
to a request from proponents. Any such
request shall include a detailed recital of
the facts that they intend to prove at
that hearing, a description of evidence
intended to be used to prove those facts,
and an explanation as to why the facts
sought to be proven support the
approval of the agreement. If a finding of
unapprovability was made, the
conditional order will expressly state
the date upon which disapproval would
take place.

(e) It is unlawful to carry out the
provisions of a conditionally approved
or disapproved agreement prior to
approval by the Commission in this
section,

By the Commission.
Joseph C. Polking,
Assistant Secretary.
Appendix A

I. Conferences

A. Conference Group A, Agreement No.
10140; Australia-Eastern USA Shipping
Conference; Continental North Atlantic
Westbound Freight Conference; Continental/

US Gulf Freight Association; The "'8900"
Lines; Greece/United States Atlantic Rate
Agreement; Gulf-European Freight
Association; Gulf-United Kingdom
Conference; Iberian/US North Atlantic
Westbound Freight Conference; Marseilles/
North Atlantic USA Freight Conference;
North Atlantic Baltic Freight Conference;
North Atlantic Continental Freight
Conference; North Atlantic French Atlantic
Freight Conference; North Atlantic
Mediterranean Freight Conference; North
Atlantic United Kingdom Freight Confere..ce;
North Atlantic Westbound Freight
Association; Scandinavia Baltic/US North
Atlantic Westbound Freight Conference;
South Atlantic-North Europe Rate Agreement;
UK/USA Gulf Westbound Rate Agreement;
US Atlantic and Gulf/Australia-New Zealand
Conference; US North Atlantic Spain Rate =
Agreement; US/South Atlantic/Spanish,
Portuguese, Moroccan, and Mediterranean
Rate Agreement; The West Coast of Italy,
Sicilian, and Adriatic Ports North Atlantic
Range Conference.

B. Conference Group B. Associated Latin
American Freight Conferences; Atlantic &
Gulf/Panama Canal Zone & Panama City
Conference; Atlantic and Gulf/West Coast of
Central America and Mexico Conference;
Atlantic and Gulf/West Coast of South
America Conference; East Coast Colombia
Conference; Leeward and Windward Islands
and Guianas Conference; United States
Atlantic and Gulf-Haiti Conference; United
States Atlantic and Gulf-Jamaica Conference;
United States Atlantic and Gulf-Santo
Domingo Conference; US Atlantic and Gulf-
Venezuela and Netherlands Antilles
Conference; and West Coast South America
Northbound Conference.

C. Conference Group C. Inter-American
Freight Conference; The Far East Conference;
The Atlantic and Gulf/Indonesia Conference;
and the Atlantic and Gulf/Singapore,
Malaya, and Thailand Conference.

D. Conference Group D. Japan/Korea-
Atlantic and Gulf Freight Conference; Japan-
Puerto Rico and Virgin Islands Freight
Conference; New York Freight Bureau;
Phillippines North America Conference;
Straits/New York Conference; TransPacific
Freight Conference (Hong Kong); TransPacific
Freight Conference of Japan/Korea;
Agreement No. 10107; Agreement No. 10108;
and their member lines.

E. Conference Group E. Latin America/
Pacific Coast Steamship Conference; North
Europe-US Pacific Coast Freight Conference:
Pacific Coast-Australasian Tariff Bureau:
Pacific Coast European Conference; Pacific
Coast River Plate Brazil Conference.

F. Conference Group F. Pacific Westbound
Conference; Pacific-Straits Conference;
Pacific Indonesia Conference.

1l. Carriers

A. Seatrain International, S.A., Seatrain
Pacific Services, S.A.

B. Moore-McCormack Lines, Inc.

C. Sea-Land Service, Inc.

111. Shipowners Associations—CENSA

European and Japanese National
Shipowners Association, Council of—
(CENSA}—National Shipowners'
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Associations of Belgium, Denmark. Finland,
France, the Federal Republic of Germany,
Greece, Italy, Japan, the Netherlands,
Norway, Sweden, and the United Kingdom,
plus individual liner operators/container
consortia from most of these countries.

1V. Port Authorities

A. California Association of Port
Authorities Northwest Marine Terminal
Association, Inc. California Association of
Port Authorities (Port of Long Beach, Port of
Los Angeles, Port of Oakland, Oxnard Harbor
District, Port of Hueneme, Port of Redwood
City, Port of Richmond, Port of Sacramento,
Porl of San Diego, Port of San Francisce, Port
of Stockton) and the Northwest Marine
Terminal Association (Port of Anacortes, Port
of Astoria, Port of Bellingham, Port of Everett,
Port of Grays Harbor, Port of Longview, Port
of Olympia, Port of Port Angeles, Port of
Portland, Port of Seattle, Por! of Tacoma, Por!
of Vancouver, SeaTerm Services, Inc.)

B. Port of Houston Authority.

C. Maryland Port Administration.

D. Port of New Orleans.

E. Port Authority of New York and New
Jersey.

F. Virginia Port Authority.

N

V. Shippers—OQutboard Marine Corporation

VI U.S. Government—Department of Justice

[FR Doc. 82-28567 Filed 10-15-82; 8:45 am)
BILLING CODE 6730-01-M .

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Oversight of the Radio and TV
Broadcast Rules; Correction

Correction

In FR Doc, 82-26708, appearing on
page 42750, on Wednesday, September
29, 1982, in the second column, in
§ 73.561 (b), in the fourth line “but will"
should read “but which do not operate
12 hours per day each day of the year,
will",

BILLING CODE 1505-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 663
[Docket No. 21008-209]

Pacific Coast Groundfish Fishery

AGENCY: National Oceanic and
Atmospheric Administration [NOAA),
Commerce.

ACTION: Notice of in season adjustment.

SUMMARY: This notice announces the
reduction in the level of fishing for
widow rockfish in the Pacific Ocean by
imposition of a trip limit (of 75,000
pounds per vessel per fishing trip) and
seeks public comments on the reduction.
This action is authorized under
regulations implementing the Pacific
Coast Groundfish Fishery Management
Plan. This action is necessary because
several signs of biological stress to the
stock have been identified. This action
allows the fishery to continue operating,
but at a somewhat reduced level.

DATES: Effective Date: 2359 hours PDT
on October 13, 1982, until 2359 hours
PST on December 31, 1981. Comments
will be accepted through November 2,
1982,

ADDRESS: Send comments to H. A.
Larkins, Director, Northwest Region,
National Marine Fisheries Service, 7600
Sand Point Way N.E., BIN, C-15700,
Seattle, Washington 98115.

FOR FURTHER INFORMATION CONTACT:
H. A. Larkins, 206-527-6150.

SUPPLEMENTARY INFORMATION: The
Pacific Coast Groundfish Fishery
Management Plan (FMP) was approved
on January 4, 1982, and implementing
final regulations were published
October 5, 1982 (47 FR 43964). The
regulations at 50 CFR 663.22 allow the
Secretary of Commerce (Secretary) to
reduce fishing levels if it is determined
that continued fishing at current levels
would cause biological stress to any
species.

At the August meeting of the Pacific
Fishery Management Council (Council)
in Portland, Oregon, the Council's
Groundfish Management Team (Team)
presented a stock assessment of widow
rockfish (Sebastes entomelas) and
stated that the updated acceptable
biological catch (ABC) levels had been,
or soon would be, surpassed in four of
five regulatory subareas. The Team
identified several signs of biological
stress, noting that 1981 landings
exceeded the estimated maximum
sustainable yield (MSY) by 100 to 400
percent on fishing grounds that
produced significant catches in 1980, but
that the projected catches from these
areas in 1982 are below MSY. Previously
fished grounds are relatively less
productive in 1982 than in 1981, and
juvenescence (an increasing proportion
of young fish) is noted in catches from
most of these areas. Over 70 percent of
the 1982 landings (from January to June)
were from new fishing sites. The new
sites were productive early in 1982 but

landings have declined. The ABCs for
newly exploited subareas are more than
twice the MSY estimates to allow
essentially unexploited stocks o be
fished down to MSY levels; these ABCs
were exceeded by June 1982, The Team
believes it is unlikely that any large,
unexploited concentrations of widow
rockfish will be found off Washington,
Oregon, and California, and
recommended that the fishery be closed
for the remainder of 1982,

A public hearing was held as
specified in 50 CFR 663.22(a){2). About
150 persons interested in the groundfish
fishery met on September 15, 1982, in
Newport, Oregon, to discuss various
management alternatives for widow
rockfish. Most participants agreed that
some restriction is needed, and,
although a single industry proposal was
not forthcoming, the most widely
accepted alternative was a trip limit.

Following receipt of further public
comment at its September meeting in
Portland, Oregon, the Council
recommended a trip limit of 75,000
pounds per trip for the remainder of
1982, This action allows the fishery to
continue operating, but at a somewhat
reduced level, and gives the fishing
industry time to adjust to the more
restrictive catch levels that are certain
to be required in 1983.

The Secretary hereby announces that
the trip limit for widow rockfish is 75,000
pounds per vessel per fishing trip, until
January 1, 1983.

The determination to impose a 75,000
pound trip limit of widow rockfish is
based on the most recent data available.
The aggregate data upon which this
determination is based are available for
public inspection at the Regional
Director’s office during business hours
until the end of the comment period.

This action is taken under the
authority of 50 CFR 663.23 and is taken
in compliance with Executive Order
12291. The action is covered by the
Regulatory Flexibility Analysis prepared
for the authorizing regulations.

Section 663,23 of the groundfish
regulations state that the Secretary will
publish a notice of proposed regulatory
action before taking such action unless
he determines that such notice and
public review are impracticable,
unnecessary, or contrary to the public
interest. Because of the immediate need
to impose a trip limit for widow rockfish
and thereby reduce the level of
overharvest that will otherwise occur,
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this regulatory action is taken without
prior notice in the Federal Register and
is made effective immediately. The
public had an opportunity to comment at
both the August and September Council
meetings and at the industry meeting in
Newport, Oregon.

(16 U.S.C. 1801 et seq.)
List of Subjects in 50 CFR Part 663
Fish, Fisheries, Fishing.

Dated: October 12, 1982.
Herbert L. Blatt,
Acting Assistant Administrator for Fisheries.
[FR Doc. 82-28493 Filed 10-13-82; 3:13 pm|
BILLING CODE 3510-22-M
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Federal Register
Vol. 47, No. 201

Monday, October 18, 1982

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1004
[Docket No. AO-160-A59]

Milk in the Middle Atlantic Marketing
Area; Partial Decision on Proposed
Amendments to Marketing
Agreements and to Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision adopts on an
emergency basis a change in a provision
of the Middle Atlantic order which
limits the amount of milk a handler may
move directly from farms to nonpool
plants. The order now provides that a
handler may divert to nonpool plants no
more than 18 days’ production of each
producer or, in the alternative, 30
percent of the volume of the handler's
total producer milk receipts during the
months of September through February.
This decision increases the percentage
of allowable diversions to 40 percent.
This change was considered at a
public hearing held August 24, 1982, in
Philadelphia, Pennsylvania. The change
is necessary to reflect current marketing
conditions and to insure orderly
marketing of milk in the Middle Atlantic
marketing area. Marketing conditions
are such that prompt amendatory action
is required. For this reason, a
recommended decision and the
opportunity to file exceptions thereto
have been omitted. A separate
recommended decision will deal with
the remaining issues in this proceeding.
Cooperative associations will be
polled to determine whether producers ~
favor the issuance of the proposed
amended order.
FOR FURTHER INFORMATION CONTACT:
Clayton H. Plumb, Marketing Specialist,
Dairy Division, Argricultural Marketing
Service, United States Department of
Agriculture, Washington, D.C. 20250,
202/447/6273.

SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291.

This action will not have a significant
economic impact on a substantial
number of small entities. The
amendments will promote orderly
marketing of milk by producers and
regulated handlers.

Prior documents in this proceeding:

Notice of Hearing: Issued August 4,
1982; published August 10, 1982 (47 FR
34573).

Suspension of rule: Issued September
27, 1982; published September 30, 1982
(47 FR 42962).

Preliminary Statement

A public hearing was held upon
proposed amendments to the marketing
agreements and the orders regulating the
handling of milk in the Middle Atlantic
and Southeastern Florida marketing
areas. The hearing was held, pursuant to
the provisions of the Agricultual
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.), and the
applicable rules of practice (7 CFR Part
900), at Philadelphia, Pennsylvania, on
August 24, 1982. Notice of such hearing
was issued on August 4, 1982, and
published on August 10, 1982 (47 FR
34573).

Interested parties were given until
September 17, 1982, to file post-hearing
briefs on proposals Nos. 1 and 2 as
published in the notice of hearing and
on whether these proposals should be
considered on an expedited basis.

The material issues on the record
relate to:

1. Limits on diversions of producer
milk to nonpool plants under the Middle
Atlantic order, and the necessity for
suspending the present diversion limits
pending completion of the hearing
proceedings on this issue.

2. Whether an emergency exists to
warrant the omission of a recommended
decision and the opportunity to file
written exceptions thereto with respect
to issue No. 1.

3. Location adjustments applicable to
milk received at a Southeastern Florida
pool plant located outside the defined
marketing area and transferred to a
plant located under another Federal
order.

This decision deals only with issues
No. 1 and 2. The remaining issues of the
hearing will be considered in a later
decision on this record.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. The order should be amended to
increase allowable diversions of
producer milk to nonpool plants to 40
percent of a handler's milk supply
during any month of September through
February. The order now provides that a
handler’s total monthly diversions to
nonpool plants during September
through February may not exceed 30
percent of the producer milk supply of
the handler during the month.
Alternatively, up to 18 days' production
of each dairy farmer may be diverted
during the month to nonpool plants. No
deversion limitations apply during the
months of March through August.

The increased percentage of
allowable diversions was proposed by a
cooperative association and supported
by two other associations. The witness
testifying on behalf of proponent
cooperative stated that such an
amendment has been necessitated by
the loss of pool status, because of a
change in ownership, of a reserve
processing plant located at Belleville,
Pennsylvania, which has been an
important outlet for a significant portion
of the association's member milk. The
cooperative spokesman testified that
increased diversion limits are necessary
to ensure the continued pooling of the
association's member producers who
historically have been associated with
the market. The delivery of milk not
needed for fluid use directly from farms
to nonpool plants is a more efficient and
less costly means of marketing such
milk than requiring that it be delivered
first to pool plants. Proponent
association, which represents producers
supplying over 35 percent of the milk
pooled in'the Middle Atlantic market, is
responsible for marketing a significant
proportion of the reserve milk supply
needed to balance the fluid
requirements of the market. *

Spokesmen for two other cooperative
associations marketing milk in the
Middle Atlantic market also testified in
support of increased diversion limits.
The cooperative represented by one
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witness also markets milk under the
New York-New Jersey order. This
witness pointed out that because of the
overlap of sales and procurement areas
for Orders 2 and 4, his cooperative's
members under Order 2 also would be
affected by disorderly conditions in
Order 4.

The present 30-percent limit on
diversions to nonpool plants has been in
effect since March 1, 1982, at which time
the ailowance was increased from 25
percent. The 25-percent limit has been in
force since September 1971. In support
of further increases in diversion limits,
proponent’s spokesman cited the
continuation of trends in marketing
conditions upon which the March 1982
amendment was based. The principal
developments requiring such an increase
are expanded milk production, declining
Class I use, and pool plant closures.

The witness introduced data which
show that producer milk pooled under
the Middle Atlantic order since the
marketing area was expanded in 1975
had increased by over 10 percent by the
end of 1981, For the same period, the
amount of producer milk used in Class I
declined by more than 12 percent. For
1982, production during the first six
months of the year was nearly 1 percent
in excess of production for the first half
of 1981, while Class I use was down 4.4
percent. The impact of both of these
trends is to place a greater burden of
surplus milk on the market's
manufacturing facilities and on the
cooperative associations which must
find outlets for their members' milk.

At the same time the quantity of milk
which is surplus to the fluid needs of the
market has expanded, the number of
pool plants available to handle the milk
has declined. Proponent’s spokesman
referred to evidence introduced at the
most recent amendment proceeding for
this order which showed that out of 80
pool plants in June 1975, 30 had ceased
to operate as pool plants under the order
by July 1981. The concentration of
activity at the remaining plants on
weekdays results in a need for larger
reserves to meet fluid needs on fewer
bottling days, and, correspondingly,
larger quantities of milk which must be
diverted to nonpool plants on weekends.

Proponent cooperative has operated
within the diversion allowances of the
order while using as an outlet the
reserve processing plant which has lost
pool status. According to an exhibit
introduced at the hearing, proponent's
deliveries to that plant during the most
recent period to which diversion limits
were applicable represented 6.5 to 7.1
percent of the association’s pooled milk.
When these deliveries are added to the
cooperative's diversions to nonpool

plants for the same period there are
several months in which the total
exceeds 30 percent of the cooperative's
milk supply.

With the combination of factors which
contribute to an expanding milk surplus
and the changed status of the Belleville
plant, it is apparent from testimony
received that without an increase in
diversion limits the cooperative will
encounter difficulty in pooling all of its
members’ milk without resorting to
unnecessary movements of milk which
are inefficient and costly. At the same
time, loss of pool status for the milk of a
significant number of dairy farmers who
historically have been associated with
the Middle Atlantic market would be
detrimental to the efficient and orderly
disposition of milk in this and adjacent
markets. Marketing conditions
considered at the most recent
amendatory proceeding, by which
diversion limits were increased,
included the Belleville plant as a pooled

. outlet for surplus milk. A change in the

status of that plant, as well as the
increased supply of surplus milk on the
market, warrant a revision of the
diversion limits within which handlers
of producer milk must operate.
Accordingly, the diversion allowance
under the Middle Atlantic order should
be increased from 30 percent to 40
percent of a handler's producer milk.

* As suggested by the proponent of
Issue No. 1, the paragraph of the Order 4
“Pool plant” definition under which the
Belleville plant has qualified for pooling
should be removed from the order. The
provision to be removed defines as a
pool plant a reserve processing plant
which is owned and operated by a
distributing plant handler and, in
combination with the distributing plant,
meets the pool distributing plant’
performance standards. In addition,
such a plant, to be pooled, must have
held pool status prior to the 1975
amended order and continued such
status for each consecutive succeeding
month. Prior to the change of the
Belleville plant’s ownership and its
resulting loss of pool status, it was the
only plant which qualified for pooling
under the paragraph in question. With
the loss of pool status by the Belleville
plant, there is no possibility that it or
any other plant would ever again qualify
for pooling under this paragraph. The
presence of the paragraph in the order
therefore has become meaningless.

2. Emergency action. The omission of
a recommended decision was proposed
at the hearing by proponent of Issue No.
1 and supported by a spokesman for
another cooperative association. No
testimony was received in opposition to
emergency action. The testimony and

data in the record of this proceeding
strongly indicate the need for prompt
amendatory action. The evidence shows
that without emergency action the milk
of dairy farmers long associated with
the market will fail to be included in the
marketwide pool. Pending action based
on the hearing record, the order’s
diversion limits were suspended for the
month of September. On the basis of the
evidence presented at the hearing, the
Department suspended the 30 percent
limit on diversions to nonpool plants for
the months of October and November to
ensure that milk of producers long
associated with the Middle Atlantic
market would continue to be pooled and
priced under the order. Although the
suspension could be extended,
amendment of the diversion limits will
provide a more stable regulatory
environment for dealing with a
permanent change in marketing
conditions.

It is therefore found that due and
timely execution of the Secretary's
function in this proceeding imperatively
and unavoidably requires omission of
the recommended decision and the
opportunity for filing exceptions thereto.

Rulings on Proposed Findings and
Conclusions

A brief and proposed findings and
conclusions were filed on behalf of
Inter-State Milk Producers' Association.
This brief, proposed findings and
conclusions and the evidence in the
record were considered in making the
findings and conclusions set forth
above. To the extent that the suggested
findings and conclusions filed by
interested parties are inconsistent with
the findings and conclusions set forth
herein, the requests to make such
findings or reach such conclusions are
denied for the reasons previously stated
in this decision.

General Findings

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein,

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amendead, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;
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(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

{c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held.

Marketing Agreement and Order

Annexed hereto and made a part
hereof are two documents, a Marketing
Agreement regulating the handling of
milk, and Order amending the order
regulating the handling of milk in the
Middle Atlantic marketing area which
have been decided upon as the detailed
and appropriate means of effectuating
the foregoing conclusions.

It is hereby ordered, That this entire
decision, except the attached marketing
agreement,! be published in the Federal
Register. The regulatory provisions of
the marketing agreement are identical
with those contained in the order as
hereby proposed to be amended by the
attached order which is published with
this decision.

Determination of Producer Approval and
Representative Period

August 1982 is hereby determined to
be the representative period for the
purpose of ascertaining whether the
issuance of the order, as amended and
as hereby proposed to be amended,
regulating the handling of milk in the
Middle Atlantic marketing area is
approved or favored by producers, as
defined under the terms of the order (as
amended and as hereby proposed to be
amended), who during such
representative period were engaged in
the production of milk for sale within
the aforesaid marketing area.

List of Subjects in 7 CFR Part 1004

Milk marketing orders, Milk, Dairy
products.

' The marketing agreement was filed as a part of
the original document.

Signed at Washington, D.C., on: October 13,
1982.
C. W. McMillan,
Assistant Secretary, Marketing and
Inspection Services.

Order ' amending the order, regulating
the handling of milk in the Middle
Atlantic marketing area

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein. .

(a) Findings. A public hearing was
held upon certain proposed amendments
to the tentative marketing agreement
and to the order regulating the handling
of milk in the Middle Atlantic marketing
area. The hearing was held pursuant to
the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601 ef seq.), and the
applicable rules of practice and
procedure (7 CFR Part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area, and
the minimum prices specified in the
order as hereby amended, are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing agreement
upon which a hearing has been held.

Order relative to handling. Itis
therefore ordered that on and after the

!'This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

effective date hereof the handling of
milk in the Middle Atlantic marketing
area shall be in conformity to and in
compliance with the terms and
conditions of the order, as amended, and
as hereby amended, as follows:

PART 1004—MILK IN THE MIDDLE
ATLANTIC MARKETING AREA

1. In § 1004.7 paragraph (c) is removed
and reserved to read as follows:

§ 1004.7 Pool plant.

(c) [Reserved]

2. In § 1004.12, paragraph (d) is
revised to read as follows:

§ 1004.12 Producer.

(d) A dairy farmer with respect to
milk which is diverted to a nonpool
plant (other than a producer-handler
plant) in accordance with the conditions
of paragraphs (d)(1) and (d)(2).

(1) During any month of March
through August.

(2) Not more than 18 days' production
during any month of September through
February unless all of the diversions of
member and nonmember milk, as the
case may be, are pursuant to paragraph
(d)(2) (i) or (ii) of this section,
respectively, and they fall within the
limits prescribed thereunder. If a
handler diverting milk pursuant to this
paragraph (d)(2) diverts milk of any
dairy farmer in excess of the limits
prescribed such dairy farmer shall be a
producer only with respect to that milk
physically received at a pool plant.

(i) All of the diversions of milk of
members of a cooperative association to
nonpool plants are for the account of
such cooperative association and the
amount of member milk so diverted does
not exceed 40 percent of the volume of
milk of all such members of such
cooperative association for which the
cooperative association is the handler
during the month.

(ii) All of the diversions of milk of
dairy farmers who are not members of a
cooperative association diverting milk
for its own account during the month are
diversions by a handler in his capacity
as the operator of a pool plant from
which the quantity of such nonmember
milk so diverted does not exceed 40
percent of the total of such nonmember




46292

Federal Register / Vol. 47, No. 201 / Monday, October 18, 1982 / Proposed Rules

milk for which the pool plant operator is
the handler during the month.

- * - - -

[FR Doc. 82-28661 Filed 10-15-82: 9:00 am|

BILLING CODE 3410-02-M

FEDERAL HOME LOAN BANK BOARD

12 CFR Part 523
[No. 82-675]

Interstate Institution Membership in
Federal Home Loan Banks
Dated: October 6, 1982.

AGENCY: Federal Home Loan Bank
Board.
ACTION: Proposed rule.

suMMARY: The Federal Home Loan Bank
Board (“Board") proposes to amend its
Federal Home Loan Bank System
Regulations to provide a standard for
determining appropriate Federal Home
Loan Bank district membership for
federally chartered savings and loan
associations and mutual savings banks
(both referred to as "federal
associations’) with offices in more than
one state. Under the proposed
amendment an interstate association
having substantial business in more
than one state could become a member
of the Bank district in which it has its
principal place of business, as
designated by the association. A
clarification of this issue is necessary in
light of the increasing number of
interstate associations.

DATES: Comments must be received by:
November 12, 1982.

ADDRESS: Send comments to Director,
Information Services Section, Office of
Communications, Federal Home Loan
Bank Board, 1700 G Street, NW.,
Washington, D.C. 20552. Comments will
be available at this address for public
inspection.

FOR FURTHER INFORMATION CONTACT:
David Permut, Attorney, Office of
General Counsel, (202) 377-6962, at the
above address.

SUPPLEMENTARY INFORMATION: Section
4(b) of the Federal Home Loan Bank Act
("Bank Act") provides, in relevant part,
that "An institution eligible to become a
member or nonmember borrower under
this section may become a member only
of, or secure advances from, the Federal
Home Loan Bank of the district in which
is located the institution’s principal
place of business * * *." 12 U.S.C. 1424
(1932). Similarily, Section 5(f) of the
Home Owners' Loan Act (“HOLA")
provides, in relevant part, that Bank
membership will be in “the district in

which it [the institution] is located
* * *"12 U.S.C. 1464 (1933).

For the 49 years following passage of
the Bank Act, except for minor
exceptions, the offices, and
consequently principal place of
business, of a federal association could
be only in one state and therefore, the
institution could be eligible to be a
member of only one Federal Home Loan
Bank, “or of the bank of a district
adjoining such district, if demanded by
convenience and then only with the
approval of the [B]oard.” 12 U.S.C.
1424(b).

In September 1981, the Board, as
operating head of the Federal Savings
and Loan Insurance Corporation
(“FSLIC"), approved its first interstate
acquisition and merger creating a single
federal association with offices in three
Federal Home Loan Bank districts. Since
that time the number of interstate
federal associations has increased,
necessitating a reevaluation of the
standards to be used by associations in
determining their appropriate Federal
Home Loan Bank membership. This is
particularly true because the statutory
term “principal place of business” is not
defined in the Bank Act or by Board
regulation.

The Board proposes to amend Part 523
of the Bank System Regulations to allow
an institution to choose its principal
place of business pursuant to certain
acceptable standards and settled rules
of law, when it does substantial
business in more than one state. This
choice in turn would often also result in
the choice of a Bank district.

Since the term “principal place of
business" is undefined, the Board has
looked to other statutory and judicial
interpretations to define the term. To
determine where an entity is a citizen
for purposes of court jurisdiction,
interstate corporations look to Title 28
of the United States Code, Section
1332(c). This Section states, in relevant
part, that “‘a corporation shall be
deemed a citizen of any state by which
it has been incorporated and of the state
where it has its principal place of
business * * *."" 28 U.S.C. 1332(c). A
review of the cases indicates that
Section 1332(c) allows a determination
of the principal place of business on a
case-by-case basis through review of the
institution’s total activity. For example it
has been held that the principal place of
business of a corporation is the “nerve
center” from which it radiates out to its
constituent parts and from which its
officers direct, control, and coordinate
all activities without regard to locale, in
the furtherance of the corporate
objective. Scot Typewriter Co. v.

Underwood Corp., 170 F. Supp. 862
(S.D.N.Y. 1959). Similarly, a court in
interpreting Section 1332(c) has found
that the principal place of business is
the headquarters of day-to-day
corporate activity and management,
rather than the occasional meeting place
of policy-making directors. Kelly v.
United States Steel Corp., 284 F. 2d 850
(3d Cir. 1960); Knee v. Chemical Leamen
Tank Lines, Inc., 294 F. Supp. 1094 (E.D.
Pa. 1968). The standard set forth in 28
U.S.C. 1332(c) has been proposed as a
possible definition of principal place of
business; however, the Board
specifically solicits comments as to
other possible appropriate definitional
standards including the definition of
principal place of business in a choice-
of-law or conflict-of-law context.

The action proposed today would
accomplish several beneficial
objectives. It would clarify a phrase
made ambiguous by the expansion of
federal associations into more than one
state and would allow such associations
a choice, made on a rational basis, for
determining membership in a Federal
Home Loan Bank. The Board believes
this matter should be a business
decision of the institution.

Regulatory Flexibility Act Certification

Pursuant to section 3 of the Regulatory
Flexibility Act, Pub. L. No. 96-354, 94
Stat. 1164 (September 19, 1980), the
Board certifies that the proposed
amendment, if promulgated, would not
have a significant economic impact on a
substantial number of small entities.

List of Subjects in 12 CFR Part 523

Savings and loan associations,
Principal place of business, Bank
membership.

Because the Board views this
amendment as a technical change that
would have no substantial substantive
effect on regulatory requirements, and
because there is a present need for
clarification in order to provide for
orderly processing of membership
applications, the Board has limited the
public comment period to 30 days.

Accordingly, the Board hereby
proposes to amend Part 523 of
Subchapter B, Chapter V of Title 12,
Code of Federal Regulations, to read as
set forth below.

SUBCHAPTER B—FEDERAL HOME
LOAN BANK SYSTEM

PART 523—MEMBERS OF BANKS
Add a new § 523.3-2, as follows:
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§523.3-2 Membership at principal place of
business.

(a) Eligibility. An institution eligible
to become a member of a Federal Home
Loan Bank under the Federal Home
Loan Bank Act may become a member
of, or secure advances from, the Federal
Home Loan Bank of the district in which
the institution's principal place of
business is located, or of the Bank of a
district adjoining such district if
demanded by convenience and then
only with the approval of the Board.

(b) Principal place of business. Where

an institution is localized in one state, or
primarily in one state, its principal place
of business is that state. Where a
Federally-chartered institution does
substantial business in more than one
state, that institution should designate
its principal place of business in
accordance with the provisions of 28
U.S.C. 1332(c).
(Sec. 17, 47 Stal. 736, as amended; 12 U.S.C.
1437, Reorg. Plan No. 3 of 1947, 12 FR 4981, 3
CFR 1947 Supp.)

By the Federal Home Loan Bank Board.
J.]. Finn,

Secretary.
[FR Doc. 82-26498 Filed 10-15-82; 8:45 am|
BILLING CODE §720-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14CFRCh. |

[Docket No, 23297; Petition Notice PR 82~
12]

Balloon Federation of America;
Exclusion of Balloons From Ultralight
Rule

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Petition for rulemaking.

suMMARY: This notice publishes for
public comment the petitions of the
Balloon Federation of America dated
August 13 and September 12, 1982. The
petitioner proposes to amend the
applicability of Part 103 of the Federal
Aviation Regulations to exclude small
manned balloons from the definition of
an “Ultralight Vehicle.” This action
would place these small manned
balloons under the same aircraft,
equipment, and pilot certification
requirements and the operating rules
now applicable to all other balloons.
The purpase of this notice is to improve
the public’s awareness of this aspect of
FAA's regulatory activities, Publication
of this notice is not intended to affect
the legal status of the petition or its final
disposition.

DATE: Comments must be received on or
before December 17, 1982.

ADDRESS: Send comments on this
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204},
Docket No. 23297, 800 Independence
Avenue, SW., Washington, D.C. 20591.
FOR FURTHER INFORMATION CONTACT:
Gary Perkins, operations Branch (AFO-
820), General Aviation and Commercial
Division, Office of Flight Operations,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C. 20591, telephone (202)
426-8194.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
submit such writlen data, views, or
arguments on the petition as they may
desire. Communications should identify
the docket and petition notice number
and be submitted in triplicate to the
address indicated above. All
communications received on or before
the closing date will be considered
before taking action on the petition. All
comments submitted will be available
for examination in the FAA docket.
Persons wishing the FAA to
acknowledge receipt of comments
received in response to this notice
should submit a self-addressed stamped
postcard which states “Comments to
Docket No. 23297." The postcard will be
date/time stamped and returned to the
commenter.

Normally, the FAA only summarizes
petitions for rulemaking for publication
in the Federal Register. Because the
position taken in the petition of the
Balloon Federation of America is
opposed to that taken by the FAA in the
promulgation of new Part 103 and is also
unacceptable to some members of the
ballooning community, the FAA has
elected to publish the petition and its
revision verbatim. This action precludes
any loss of thought or meaning which
might occur in a summarization of the
petition.

Although this notice sets forth the
contents of the petitions as received by
the FAA without changes, it should be
understood that its publication to
receive public comment is in accordance
with FAA procedures governing
petitions for rulemaking. It does not
propose a regulatory rule for adoption,
represent an FAA position, or otherwise
commit the agency on the merits of the
petition. The FAA intends to proceed to
consider the petition under the
applicable procedures of Part 11 and
reach a conclusion on the merits of the
proposal after it has had an opportunity

to evaluate it carefully in light of the
comments received and cther relevant
matters presented. If the FAA concludes
that it should initiate public rulemaking
action on the petition, appropriate
rulemaking action, including an
evaluation of the proposal, will be
published.

The Petition

Accordingly, the Federal Aviation
Administration publishes verbatim for
public comment the following petitions
for rulemaking of the Balloon Federation
of America dated August 13 and
September 12, 1982.

Issued in Washington, D.C., on October 8,
1982.

John H. Cassady,

Assistant Chief Counsel, Regulations &
Enforcement Division.

August 13, 1982.

Federal Aviation Administration,
Washington, D.C.

Gentlemen: The Balloon Federation of
America is by this letter respectfully
petitioning the Federal Aviation
Administration to amend the proposed
Federal Aviation Regulation Part 103 as per
procedures set forth in Federal Aviation
Regulation Part 11.25.

After discussing the impact on safety for
the general public, safety for potential hang
balloon operators who will be flying under
Part 103, and the potential problems for
airspace control and landowner relations, the
Balloon Federation of America petitions the
FAA to specifically exclude lighter-than-air
vehicles from Part 103. A brief summary of
our concerns follows:

Safety for Hang Balloon Operators:
Because of the lack of compliance with FAR
Part 31 (Airworthiness Standards: Manned
Free Balloons) and the weight limitation of
155 Ibs., constructors of hang balloons will
substitute lightweight and unproven
materials. Of special concern in a balloon
system is the integrity of the fuel system. The
balloon industry draws heavily from the huge
propane industry, and the valves, fittings,
hoses and containers are well proven both
for flying use and for the abuse balloons take
on landings, transporting, and even during
storage, but the fittings are heavy. Lighter
and unproven fitlings will be used on hang
balloons.

Another area of hazard for hang balloon
operators is powerlines. The single most
important lesson, taught throughout the Part
61 balloon student’s training, is powerline
avoidance, and how to survive a powerline
contact. With a conventional balloon under
Part 31, the occupant has a very good chance
of survival (BFA survey results show that
over 25% of all balloon pilots have at one
time or another hit powerlines, while only
about one pilot in 2000 is killed by
powerlines).! Under the proposed Part 103,

'Survey dates back to the late 1970's,
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the hang balloon operator is not required to
get any instruction, and his aircraft will not
provide much protection to him or his fuel
system. One of the most likely innovations to
come from Part 103 is an arrangement in
which the pilot and fuel system are literally
suspended and unprotected from powerlines
and dangerous ground obstacles.

Danger to-Persons on the Ground: FAR Part
61 does not in any way cover tether flights—
balloons tied to an anchor. Tethering a
balloon to attract crowds, as at shopping
centers, amusement parks, grand opening
events, etc, is a major industry for Part 61
" pilots. While Part 101 covers tether operation
and does not require either a Part 61 licensed
pilot or an airworthy balloon, the reality has
been that, since free-flying balloons require
an airworthiness certificate, the balloons
used in tether operations have for the most
part been airworthy and the pilots have been
licensed. Without the requirement for the
airworthiness certificate or pilot license, and
with easy access to cheap “hang” balloons,
there will be a large increase in tether work
with balloons having lightweight and non-
rugged fuel systems and operated by pilots
who have inadequate training or
understanding of the forces generated by
thermals and wind. While the current
regulations do not prohibit unlicensed pilots
and unairworthy balloons from tethering over
large gatherings of people, the new Part 103
would actually encourage this type of
commercial work with inadequate training
and substandard equipment. The loser will be
the general public, which will be endangered
by uncontrolied tether flights that will expose
them to the problems created should a
compressed flammable gas rupture in a large
crowd of people. Tether flight accidents
already happen too frequently (one death and
several serious injuries among spectators in
the past two and a half years as a result of a
balloon doing tether work). Most of the tether
balloon injuries have been relatively minor
because the balloon systems in use were
designed and built for Part 31 and the
operators were trained pilots.

The third area of impact of hang balloons is
caused by their lack of steerability.

If an ultralight airplane approaches
controlled airspace or a congested area, it
can turn laterally to seek a landing site
before being in violation of Part 103.
Balloons, by definition unsteerable, cannot. It
is the nature of ultralight and hang gliders to
make flights in a very contained area, usually
returning to a home base for landing.
Balloons do not have this option, and every
flight is "‘cross-country” because the pilot
lands out, away from a known or
predetermined landing field.

To illustrate this point, the recent flight of
an unlicensed pilot using a Sears lawn chair
with large helium balloons would be
completely legal under Part 103, except his
violation of controlled airspace. Since the
operator had no control over his direction,
and not too much control over his altitude, he
entered controlled airspace and interfered
with air traffic at Long Beach airport for
several hours (the operator, by the way,
became airborne inadvertently when his
tether line broke).

The pilot of the Sears lawn chair is
something of a folk hero who has

demonstrated how much publicity can be

obtained by hang balloons, and it is likely

that the other persons wishing to attract
attention will make similar attempts, once
there is an industry already producing the
equipment necessary to complete a media-
interest flight.

Yet another confusion is already occurring
among the Part 61 balloonists, who wonder
why unlicensed operators of hang balloons
are given access to recreational air space
denied to the Part 61 pilot operating under
Part 91.79. The intent of the regulations is to
protect people on the ground from injury and
abuse by aircraft. The nature of ballooning, in
which the speed and direction are controlled
by nature, means that the hang balloon will
certainly cause no less damage than an
airworthy balloon would cause in an
accident.

The other confusion not clarified yet about
Part 103 is the status of a Part 61 balloon pilot
who operates in solo status in a balloon that
meets the 155 pound limitation but also has
an airworthiness certificate. Is the pilot able
to select whether he is operating under Part
103 or under Part 617 Can a pilot operating
under Part 103 log time towards a rating
under Part 61? Can a Part 61 pilot put his pilot
certificate in jeopardy by violating Part 1037
What are the substantive differences in skill
in piloting a hang balloon instead of a Part 91
balloon?

The hang glider and ultralight industry in
the United States is well established, and its
impetus came from experienced fixed-wing
pilots who led the development of this type of
recreational flying. The hang balloon has
been available for more than 15 years, but
has not been popular with balloonists, and
these lightweight solo balloons have rarely
been purchased because most pilots feel they
are not as safe and require more skill to
operate than the balloons available with Part
31 safety features. While several balloon
companies do offer balloons which would
meet Part 103 specifications, the feeling of
nearly all the manufacturers is also that the
advent of unlicensed pilots and uncontrolled
manufacturing will be highly detrimental to
the sport of ballooning.

The Balloon Federation of America also
requests by this letter to appear in an
informal hearing, per FAR 11.37. We are most
anxious that the FAA, in its desire to become
less regulatory, may inadvertently and
unintentionally cause sport ballooning to
suffer in prestige, in safety, and in
commercial viability, as well as cause
numerous incidents of landowner problems
and controlled airspace problems that will
make ballooning a nuisance sport.

Sincerely,

Alan Blount,

President.

CC: J. Lynn Helms, Administrator; Bernie
Geier, Chief, General Aviation and
Commercial Division (AFO-800); Craig
Beard, Director, Aircraft Engineering
Division (AWS-100); BFA Board of
Directors

12 September 1982.

Federal Aviation Administration,

Washington, D.C.

Gentlemen: The Balloon Federation of
America is by this letter amending our

petition of August 13, 1982, to amend the
proposed Federal Aviation Regulation Part
103 as per procedures set forth in Federal
Aviation Regulation Part 11.25. This
amendment is submitted after having seen
the published FAR Part 103 and after
discussion of interpretation therenf with
responsible persons at the FAA offices in
Washington on 9 September 1982. We wish
this amendment to become a part of our
petition. A copy of that petition is attached.

A. We specifically petition that the rule,
Subpart A—General, para, 103.1,
Applicability, be changed to exclude
balloons. We suggest a subparagraph
defining an ultralight vehicle as a vehicle
that: “(f) Derives its lift from a moving or non-
moving airfoil,"” All the rest of the definition
would be left the same.

Such a change and such an exclusion of
balloons from coverage by Part 103 would be
in the public interest for the following
reasons in addition to those stated in our
original petition.

B. Ballons are inherently unable to comply
with the requirements of 103.13. Because of
their inability to turn or steer balloons, the
“pilot"” of a balloon is incapable of yielding
the right-of-way to any aircraft.

C. Balloons will be unable to avoid
violation of 103.15 at times for the same
reason, Balloons in flight characteristically
spend a great deal of time looking for a
suitable landing place. When none is found, it
becomes necessary to fly over congested
areas and, possibly, open-air assemblies of
persons. The weight restriction imposed by
103.1 leads us to believe that fuel will not be
carried in adequate quantities to assure an
adequate safe reserve, thus resulting in many
unplanned landings in congested areas.

D. Balloons will be unable to avoid
violations of 103.17 at times for the same
reasons as stated above. They certainly will
not normally carry the excess weight
necessary to communicate with towers or
ARTCCs.

E. Part 103 is inconsistent with the real
world in that balloons have been defined by
prior court decisions as “unpowered" aircraft
(while being possessed of burners capable of
the equivalent of thousands of horsepower in
output). As such, balloons have no fuel
capacity restriction while powered ultralights
(103.1, ((e)),((2))) are limited to five gallons of
fuel which is assumed to be gasoline,
Balloons, in order to have a safe reserve, will
certainly have to carry at least ten gallons of
propane (not gasoline). Propane is quite a
different substance than gasoline, being
carried under pressure which is usually
around 100 psi in the tanks. It is subject to
BLEVE (Boiling Liquid Expanding Vapor
Explosion) when the containment vessel
ruptures due to heat, flames, or impact. In
such an explosicn, the sudden release of
flammable and expanding vapor will produce
a fireball of approximately 360 cubic feet
with a ten gallon cylinder and about 3600
degrees F. Certified balloons utilize DOT-
approved cylinders but the use of lightweight
fuel tanks is anticipated if balloons are
included in Part 103, Such tanks will be more
subject to rupture and the subsequent
explosion of their contents than those in
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certified balloons. The probable mode of
flight in Part 103 balloons will be in the
“hang" mode where both the pilot and fuel
tank are suspended in the open air below the
balloon from a harness. This affords no
protection for the tanks. Landings in
congested areas are almost certain, as
discussed in [C) above, and thus the safety of
persons and property are certainly
endangered.

F. On page 38773 of the Federal Register,
Vol. 47, No. 171, it is stated that, “The FAA
has observed ultralight operations during the
twilight periods and has found the light
available for such operations to be adequate
in many instances. Operators were able to
maneuver safely to avoid each other and also
effect safe takeoffs and landings. Since most
vehicles are operated at nearly the same
altitude, they could be easily seen silhouetted
against the lighted sky. Operations were
conducted in relatively close proximity to
each other, and each operator was readily
aware of the others' presence. The mild
weather conditions which generally prevailed
during the twilight periods conbined with the
controllability and maneuverability of these
vehicles to enhance the safety factor for
flight.” We submit that this applies to winged
ultralights only. Balloon pilots are totally
unable to see another balloon or aircraft
above them. They are unable to “maneuver”
other than up and down. While the above
quote refers to Section 103.11, it has
applicability under Sections 103.9 and 103.13.

G. Balloons under Part 103 will obviously
be used at times as advertising attractions
operating under Part 101 rules. Presently, as
mentioned earlier in our petition, most of the
balloons used on tether are certified.
Unecertified balloons (Part 103) flown by
uncertified “pilots" (Part 103) will be used to
advertise within the limitations imposed by
Part 101. The use of lightweight, unprotected
fuel cells will certainly present a clear danger
to the public. While a pilot need not be
certified to operate an advertising balloon
under Part 101, mos! of them are at present.
They have beerr trained in both flight and
tethering operations and have an
appreciation for crowd control and safety,
assuming that their training and
examinatigns have been properly conducted,

H. The weight restrictions imposed under
103.1 do not take into account the mass of a
balloon. It needs to be pointed out that the
contained air in a balloon far exceeds the
weight restrictions. For example, we present
in Figure 1 a theoretical ballon which is
thought to be typical of the size balloon
which might be operated under Part 103.

Figure 1.—Theoretical Part 103 Balloon Data

Envelope Volume=17,900 cubic feet

Envelope Weight=69 pounds

Harness & Rigging=21 pounds

Tank=25 pounds (assuming DOT Standard
aluminum tank)

Fuel =40 pounds (roughly 10 gallons—one
half hour flight, one half hour reserve)

Tare Weight 155 pounds

Gross Weight =325 pounds (assumes 170
pound occupant)

Suspended Weight=256 pounds

Air Weight (Mass)=964 pounds (assuming
envelope internal temp=250°F)
System Weight=1289 pounds

Note.— If one used the mass of the
unheated air, or the air at a temperature
required for buoyancy on a very cold day, the
mass would increase accordingly.

Assume the balloon is either landing or
breaks loose when on tether (under Part 101
Rules) in a fair wind. The resultant drag
forces are as follows:

Horizontal speed in knots .

58888

Drag
force in
pounds

o

68
272
613
1,090
1,700
2,450
3,300
4,400
5,500
6,800

These drag forces are the force exerted by
a gust of wind on the surface of the envelop
of the balloon. The horizontal speeds cited
are not unheard of in balloon landings.

1. It is presently fairly easy to get
Experimental Airworthiness Certification on
homebuilt balloons. The cost is minimal and
the design safety considerations inherent in
such Certification are certainly worth it. We
see no reason to discontinue this practice on
the part of the FAA. Such balloons certainly
present less danger to the public than those
which we anticipate will be built under Part
103 with little or no regard to design safety,
sacrificing that quality for weight. We
consider there to be little or no economic
impact on homebuilders or those who want to
fly commercially manufactured “hang"
balleons because of exclusion from coverage
by Part 103.

Respectfully yours,
Nicholas M. Saum, Ph. D.,
Chairman, FAA Liaison Cominittee.

CC: J. Lynn Helms, Administrator; Bernie
Geier, Chief, General Aviation and
Commercial Division; Craig Beard,
Director, Aircraft Engineering Division;
BFA Board of Directors.

{FR Doc. 82-28492 Filed 10-15-82; 8:45 am|

BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 82-NM-79-AD]

Airworthiness Directives; Gates
Learjet 24, 25, 28, 29 and 35 Model/
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM).

sSUMMARY: This notice proposes to adopt

an Airworthiness Directive (AD) that
would require modification of the pilot
and co-pilot seats in certain Gates
Learjet 24, 25, 28, 29 and 35 Model/
Series airplanes. The proposed AD is
needed to establish adequate strength in
the crew seats and minimize the
possibility for seat failure(s) during a
minor crash landing.

DATE: Comments must be received on or
before December 3, 1982,

ADDRESSES: Send comments on the
proposal to: FAA, Northwest Mountain
Region, Office of the Regional Council,
17900 Pacific Highway South, C-68966,
Seattle, Washington 98168, Attention:
Airworthiness Rules Docket No. 82-NM~
79-AD. The applicable Airplane
Modification Kit (AMK) 82-8 may be
obtained from Gates Learjet
Corporation, P.O. Box 7707, Wichita,
Kansas 67277; Telephone [316) 8946-2000.
A copy of the modification kit
instructions in contained in the Rules
Docket, Office of the Regional Council,
17900 Pacific Highway South, C-68968,
Seattle, Washington 98168.

FOR FURTHER INFORMATION CONTACT:
Marvin D. Beene, Airframe Branch,
Wichita Aircraft Certification Office,
Room 238, Terminal Building 2299, Mid-
Continent Airport, Wichita, Kansas
67209; Telephone (316) 269-7005.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Communications should identify the AD
Docket Number and be submitted in
duplicate to the addressee specified
above. All comments received on or
before the closing date for comments
will be considered by the Administrator
before action is taken on the proposed
rule. The proposal contained in this
notice may be changed in light of the
comments received. All comments
received will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of the
proposed AD will be filed in the Rules
Docket.

A crew seat, representative of the one
used in the standard body Learjet Model
24, 25, 28, 29, and 35 series airplanes,
failed during requalification static tests.
These tests were conducted to
structurally substantiate seat parts
redesigned to achieve commonality in
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the seats and seat rails installed in the
standard body airplanes. Failure
occurred significantly below the
expected load level and that value
required for certification of the
production seat. Additional tests were
conducted by Gates Learjet in an effort
to explain the premature failure and
assess the basis for qualification of the
production seat. It was concluded from
these investigations that the crew seats
in certain Learjet airplanes can sustain a
forward crash load of only 6g, 3g below
the minimum design requirement. This
strength deficiency is attributed to
combined load qualification testing that
improperly represented the discrete
forward crash load component while
qualifying seat and seat belt attachment
changes incorporated subsequent to the
originally certificated configuration.
However, no incidences concerning
crew seat failures of in-service airplanes
have been reported.

Gates Learjet has developed a
modification to the seat base assembly
and back brace to effect a 12g load
capability. This modification and the
instructions for incorporation are
provided in Gates Learjet Airplane
Modification Kit (AMK) 82-8. Therefore,
to prevent possible injury to the crew
during a minor crash landing, the
proposed AD would make compliance
with AMK 82-8 mandatory on certain
Gates Learjet Model 24, 25, 28, 29 and 35
series airplanes.

Approximately 250 airplanes are on
the U.S. Registry and will be affected by
this AD. It is estimated that it will take
approximately eight manhours per
airplane to accomplish the required
actions and that the average labor cost
will be $35 per manhour. Repair parts
are estimated at $2400 per airplane.
Based on these figures, the total cost
impact of this AD is estimated to be
$670,000. For these reasons, the
proposed rule is not considered to be
major under the criteria of Executive
Order 12291, Few, if any, small entities
within the meaning of the Regulatory
Flexibility Act would be affected.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

The Proposed Amendment

Accordingly, the FAA proposes to
amend § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) by
adding the following new Airworthiness
Directive:

Gates Learjet: Applies to the following
model/series airplanes certificated in all
categories.

-

Model/series

| 245, 246, 251, 252, 258, 259, 261,
272 thru 274, 277, 278, 281, 287,
290 thru 204, 298, 301, 304 thru
310, 314, 315, 318, 320, 321, 327
thru 330, 332, 339, 340, 342, 343,
346, 348 thru 350, 352, 356, 359
thru 364, 371, 372, 377, 379, 380,
383, 384, 386, 389 thru 397, 399,
400, 403 thru 405, 407, 408, 413,
414, 418, 421, 422, 425, 427, 428,
431, 432, 437, 438, 445, 446, 448,
450, 457, 463, 471, 473 thru 479,
485, 488 and 491.

Compliance required as indicated unless
already accomplished. To prevent possible
crew injury due to failure of the pilot and/or
co-pilot seats in a minor crash landing,
accomplish the following:

A. Within the next 150 hours time-in-
service, or six months, whichever comes first,
modify the pilot and co-pilot seats in
accordance with the instructions in Gates
Learjet Corporation Airplane Modification
Kit Number AMK 82-8.

B. Issuance of a Special Flight Permit in
accordance with FAR 21.197 is permitted for
the purpose of moving affected airplanes to a
location where the modification required by
this AD can be accomplished.

C. Alternate means of compliance with this
AD which provide an equivalent level of
safety must be approved by the Manager,
Wichita Aircraft Certification Office, Federal
Aviation Administration, Room 238, Terminal
Building 2299, Mid-Continent Airport,
Wichita, Kansas 67209; Telephone (316) 269-
7000.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421 and 1423); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.85)

Note.—For the reasons discussed earlier in
the preamble. The FAA has determined that
this document: (1) Involves a proposed
regulation which is not major under
Executive Order 12291, and (2) is not a
significant rule pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979);
and it is certified under the criteria of the
Regulatory Flexibility Act that this proposed
rule, if promulgated, will not have a
significant economic impact on a substantial
number of small entities. A regulatory
evaluation has been prepared and has been
placed in the public docket.

Issued in Seattle, Washington, on October
4, 1982.

Dated: September 24, 1952.
Charles R. Foster,
Director, Northwest Mountain Region.

[FR Doc. 82-28332 Filed 10-15-82; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 82-ASW-66]

Designation of Federal Airways, Area;
Low Routes, Controlied Airspace, and
Reporting Points; Proposed
Designation of Transition Area—
Covington, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Aviation
Administration proposes to designate a
transition area at Covington, LA. The
intended effect of the proposed action is
to provide controlled airspace for
aircraft executing a new instrument
approach procedure to the Richard
Privette Airport. This action is
necessary since there is a proposed
standard instrument approach
procedure (SIAP) to the Richard Privette
Airport using the Picayune VORTAC.
Coincident with this proposed action,
the airport is changed from visual flight
rules (VFR) to instrument flight rules
(IFR).

DATES: Comments must be received on
or before November 17, 1982.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Box
1689, Fort Worth, TX 76101.

" The official docket may be examined
in the Rules Docket, weekdays, except
Federal holidays, between 8 a.m. and
4:30 p.m. The FAA Rules Docket is
located in the Office of the Regional
Counsel, Southwest Region, Federal
Aviation Administration, 4400 Blue
Mound Road, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch, ASW-535, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, TX 76101;
telephone: (817) 624-4911, extension
302.

SUPPLEMENTARY INFORMATION:
History

Federal Aviation Regulation Part 71,
Subpart G § 71.181 as republished in
Adyvisory Circular AC 70-3 dated
January 29, 1982, contains the
description of transition areas
designated to provide controlled
airspace for the benefit of aircraft
conducting instrument flight rules (IFR)
activity. Designation of the transition
area at Covington, LA, will necessitate
an amendment to this subpart. This
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amendment will be required at
Covington, LA, since there is a proposed
change in IFR procedures to the Richard
Privette Airport.

Comments Invited

Interested persons are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposals. (Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposals.)
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 82-ASW-66." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposals
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date
for comments. A report summarizing
each substantive public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Manager,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Waorth, TX 76101, or by
calling (817) 624-4911, extension 302.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should contact the
office listed above.

List of Subjects in 14 CFR Part 71
Control zones, Transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to
amend § 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
follows:

Covington, LA [New]

That airspace extending upward from 700
feet above the surface within a 5-mile radius
of the Richard Privette Airport (latitude
30°26'40" N., longitude 89°59'20” W.) and
within 2 miles each side of the 243° radial of
the Picayune VORTAC extending from the 5-
mile radius area to 7 miles northeast of the
airport.

(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); Sec. 8(c) Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.61(c).)

Note.—The FAA has determined that this
proposed regulation only involves an
established body of technical regulations for
which frequent and routine amendments are
necessary to keep them operationally current.
It, therefore—({1) is not a “major rule" under
Executive Order 12291; (2) is not a
“gignificant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impact is so minimal. Since this is
a routine matter that will only affect air
traffic procedures and air navigation, it is
certified that this rule, when promulgated,
will not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory Flexibility
Act.

Issued in Fort Worth, TX, on October 4,
1982.

F. E. Whitfield, =
Acting Director, Southwest Region.

[FR Doc. 82-28546 Filed 10-15-82; 8:45 am)

BILLING CODE 4910-13-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 54

[DOD Directive 1340.xx]

Involuntary Child and Spousal Support
Allotments

AGENCY: Office of the Secretary of
Defense, DOD.

ACTION: Proposed rule.

SuMMARY: This proposed rule will
implement section 172 of the Tax Equity
and Fiscal Responsibility Act of 1982
(Pub. L. 97-248). The proposed rule
provides specific guidance on processing
involuntary child or child and spousal
support allotments to states, courts, and
the Military Departments. The issuance
(a) establishes Department of Defense
policy; (b) provides instructions on the
service of notice; (c) defines the
limitations on the amount of a support
allotment; (d) prescribes procedures for
member notification and consultation;
and (e) lists the designated officials
within each Military Service who will
process involuntary support allotments.

DATES: Written comments must be
received by November 30, 1982.
Comments will be available for public
inspection by request. Because of the
anticipated number of comments, we do
not plan to acknowledge or respond to
individual comments. However, we will
respond to the comments in the
preamble of the final rule.

ADDRESS: Office of the Deputy Assistant
Secretary of Defense (Management
Systems), the Pentagon, Washington,
D.C. 20301.

FOR FURTHER INFORMATION CONTACT:
Mr. James T. Jasinski, 202-697-0536.

SUPPLEMENTARY INFORMATION: In order
to effect prompt implementation
beginning on October 1, 1982, the
Department of Defense will follow the
proposed rule until a final rule is issued.

List of Subjects in 32 CFR Part 54

Military allotments, Military
personnel.
M. S. Healy,
OSD Federal Register Liaison Officer,
Department of Defense.
October 13, 1982,

Accordingly, it is proposed to revise
Chapter 1, 32 CFR, by adding a new Part
54, reading as follows:

PART 54—INVOLUNTARY CHILD AND
SPOUSAL SUPPORT ALLOTMENTS

Sec.:
54.1
54.2
54.3
54.4

Purpose.
Applicability and scope.
Definitions.
Policy.
54.5 Responsibilities.
54.6 Procedures.
Authority: 37 U.S.C. 101, 15 U.S.C. 1673, 42
U.S.C. 465.

§ 54.1 Purpose.

Under references 37 U.S.C 101, 15
U.S.C. 1673, and 42 U.S.C. 405, this Part
provides jmplementing policies
governing involuntary child er child and
spousal support allotments, assigns
responsibilities, and prescribes
procedures.

§54.2 Applicability and Scope.

(a) This Part applies to the Office of
the Secretary of Defense and the
Military Departments. The term
“*Military Services,” as used herein,
refers to the Army, Navy, Air Force and
Marine Corps.

(b) Its provisions pertain to members
of the Military Services on extended
active duty. This does not include a
member under a call or order to active
duty for a period of less than 30 days.




46298

Fedgral Register / Vol. 47, No. 201 / Monday, October 18, 1982 / Proposed Rules

§ 54.3 Definitions.

(a) Child support. Periodic payments
for the support and maintenance of a
child or children, subject to and in
accordance with state or local law. This
includes, but is not limited to, payments
to provide for health care, education,
recreation, clothing, or to meet other
specific needs of such a child or
children.

(b) Spousal support. Periodic
payments for the support and
maintenance of a spouse or former
spouses in accordance with state or
local law. It includes, but is not limited
to, separate maintenance, alimony
pendente lite, and maintenance. Spousal
support does not include any payment
for transfer of property or its value by
an individual to his or her spouse or
former spouse in compliance with any
community property settlement,
equitable distribution of property, or
other division of property between
spouse or former spouses.

(¢} Notice. A court order, letter, or
similar documentation issued by an
authorized person, which provides
notification that a member has failed to
make periodic support payments under
a support order.

(d). Support order. Any order for the
support of any person issued by a court
of competent jurisdiction or by
administrative procedures established
under state law that affords substantial
due process and is subject to judicial
review. A court of competent
jurisdiction includes (1) Indian tribal
courts within any state, territory, or
possession of the United States and the
District of Columbia; and (2) a court in
any foreign country with which the
United States has entered into an
agreement that requires the United
States to honor the notice.

(e) Authorized person. (1) Any agent
or attorney of any state having in effect
a plan approved under part D of title IV
of the Social Security Act (42 U.S.C. 651-
664), who has the duty or authority to
seek recovery of any amounts owed as
child or child and spousal support
(including, when authorized under a
state plan, any official of a political
subdivision); and (2) the court which has
authority to issue an order against the
member for the support and
maintenance of a child, or any agent of
such court.

(f) Active duty. Full-time duty in the
Military Services, and includes full-time
training duty, annual training duty, and
attendance, while in the active service,
at a school designated as a service
school by law or by the Secretaries of
the Military Departments, as defined in
37 U.S.C. 101.

§54.4 Policy.

(a) It is the policy of the Department
of Defense to require Military Service
members on active duty to make
involuntary allotments from pay and
allowances as payment of child, or child
and spousal, support payments when
the member has failed to make periodic
payments under a support order in a
total amount equal to the support
payable for two months or longer.
Failure to make such payments shall be
established by netice from an
authorized person to the designated
official of the appropriate Miltary
Service. Such notice shall specify the
name and address of the person to
whom the allotment is payable. The
amount of the allotment shall be the
amount necessary to comply with the
support order. If requested, the
allotment may include arrearages as
well as amounts for current support,
except that the amount of the allotment,
together with any other amounts
withheld for support from the member
as a percentage of pay, shall not exceed
the limits prescribed in section 303 (b)
and (c) of the Consumer Credit
Protection Act, 15 U.S.C. 1673. An
allotment under this Part shall be
adjusted or discontinued upon notice
from an authorized person.

" (b) Notwithstanding the above, no
action shall be taken to require an
allotment from the pay and allowances
of any member until such member has
had a consultation with a judge
advocate or legal officer of the service
involved, in person, to discuss the legal
and other factors involved with respect
to the member’s support obligation and
his or her failure to make payments.
When it has not been possible, despite
continuing good faith efforts to arrange
such a consultation, the allotment shall
start the first end of month pay day after
30 days have elapsed since the notice to
the designated official of the Military
Service.

§ 54.5 Responsibilities.

(a) The Assistant Secretary of
Defense (Comptroller), shall administer
the provisions of this Directive, and
provide guidance.

{b) The Secretaries of the Military
Departments shall implement the
provisions of this Directive for their
active duty members.

§54.6 Procedures.

(a) Service of notice. (1) An
authorized person shall serve on the
designated official of the Military
Service that pays the member who is
identified in the support order the
following:

(i) A written statement of delinquent
support payments signed by the
authorized person.

(ii) A certified copy of the underlying
support order.

(iii) A statement of the amount of
arrearages and the amount which is to
be applied each month toward
liquidation of the arrearages, if
applicable.

(iv) The full name and address of the
person to whom the allotment will be
payable.

(v} Any limitations on the duration of
the support allotment.

(2) The notice shall be accomplished
by certified or registered mail, return
receipt requested, or by personal
service, upon the appropriate designated
official of the Military Service. The
designated official shall note the date
and time of receipt on the notice.

(3) If the notice is not directed to the
appropriate designated official or is
otherwise incorrectly addressed, the
recipient within the Department of
Defense shall forward the notice to the
designated official. However, valid
service is not accomplished until the
notice is received in the office of the
designated official.

(4) If applicable, the notice must state
that the support allotment qualifies for
the additional 5 percent in excess of the
maximum percentage limitations found
in 15 U.S.C. section 1673. Supporting
evidence must be submitted to the
Military Service establishing that the
support order is twelve or more weeks
in arrears.

(5) The notice must contain sufficient
identifying information about the
member to enable processing by the
Military Service. The following member
information is requested:

(i) Full name.

(i) Social security number.

(iii) Date of birth.

(iv) Military service (Army, Navy, Air
Force, or Marine Corps).

(v) Duty station location.

(8) When the information submitted is
not sufficient to identify the member the
notice shall be returned directly to the
authorized person with an explanation
of the deficiency. However, before
returning the notice, if there is enough
time, an attempt should be made to
inform the authorized person who
caused the notice to be served that it
will not be honored unless adequate
information is supplied. :

{7) Upon proper service of notice of
delinquent support payments and
together with all required supplementary
documents and information, the Military
Service shall identify the member from
whom moneys are due and payable. The
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pay of the member shall be reduced by
the amount necessary to comply with
the support order and liquidate
arrearages, provided the maximum
amount to be allotted under this
provision together with any other
moneys withheld for support from the
member does not exceed:

(i) 50 percent of the member's
aggregate disposable earnings for any
month when the member asserts by
affidavit or other acceptable evidence
that he or she is supporting a spouse or
dependent child or both, other than a
party in the support order. The member
must provide over half of the support for
a spouse or dependent child or both to
qualify for the 50 percent ceiling. When
the member submits evidence, copies
shall be sent to the authorized person,
together with notification that the
member's support claim will be honored.
If the support claim is contested by the
authorized person, the matter shall be
referred to the appropriate court or other
authority immediately for resolution.

(ii) 60 percent of the member's
aggregate disposable earnings for any
month when the member fails to assert
by affidavit or other acceptable
evidence, that he or she is supporting a
spouse or dependent child or both.

(iii) Regardless of the limitations
above, an additional 5 percent of the
member's aggregate disposable earnings
shall be withheld when it is stated in the
notice that the member is in arrears in
an amount equivalent to 12 or more
weeks' support.

(b) Aggregate Disposable Earnings. (1)
The following moneys are subject to
inclusion in computation of the
member’s aggregate disposable earnings
for members assigned within the
contiguous United States [These items
are defined in DOD 5000.12-M]:

(i) Basic pay (including service
academy cadet and midshipment pay).

(ii) Basic allowances for quarters for
members with dependents and members
without dependents in the grade E-7 or
higher.

(iii) Basic allowance for subsistence
for commissioned and warrant officers.

(iv) Special pay for physicians,
dentists, optometrists, and
veterinarians.

(v) Submarine pay.

(vi) Flying pay (all crew members).

(vii) Diving pay.

(viii) Proficiency pay.

(ix) Career sea pay.

(2) The following moneys are subject
to inclusion in computation of the
member's aggregate disposable earnings
for members assigned outside of the
contiguous United States:

(i) Basic pay.

(ii) Basic allowance for quarters for
members with depenents and members
without dependents in the grade E-7 or
higher.

(iii) Basic allowance for subsistence
for commissioned and warrant officers.

(iv) Special pay for physicians,
dentists, optometrists, and
veterinarians.

(v) Flying pay (all crew members).

(vi) Foreign duty pay.

(vii) Special pay for duty subject to
hostile fire (applies only to members
permanently assigned in a designated
area).

(viii) Proficiency pay.

(ix) Family separation allowances
{only under certain type II conditions).

(x) Submarine pay.

{xi) Diving pay.

(xii) Special pay for overseas
extensions.

(xiii) Career sea pay.

(c) Exclusions. In determining the
amount of any moneys due from or
payable by the United States to any
individual, there shall be excluded
amounts which are:

(1) Owed by the military member to
the United States.

(2) Required by law to be deducted
from the remuneration or other payment
involved, including, but not limited to:

(i) Amounts withheld from benefits
payable under Title II of the Social
Security Act when the withholding is
required by law.

(ii) Federal employment taxes.

(iii) Amounts mandatorily withheld
for the U.S. Soldiers’ and Airmen'’s
Home.

(iv) Fines and forfeitures ordered by a
court-martial or by a commanding
officer.

(3) Properly withheld for federal and
state income tax purposes if the
withholding of the amounts is
authorized or required by law and if
amounts withheld are not greater than
would be the case if the individual
claimed all dependents to which he or
she were entitled. The withholding of
additional amounts pursuant to 26
U.S.C., section 3402(i) may be permitted
only when the member presents
evidence of a tax obligation which
supports the additional withholding.

(4) Deducted for the Servicemen's
Group Life Insurance coverage.

(5) Advances of pay that may be due
and payable by the member in the
future.

(d) Member notification. (1) As soon
as possible, but not later than 15
calendar days after the date of receipt of
notice, the designated official shall send
to the member, at his or her duty station
or last known address, written notice:

(i) That notice has been served,
including a copy of the documents
submitted;

(ii) Of the maximum limitations set
forth, with a request that the member

_submit supporting affidavits or other

documentation necessary for
determining the applicable percentage
limitation;

(iii) That by submitting supporting
affidavits or other necessary
documentation, the member consents to
the disclosure of such information to the
party requesting the support allotment;

(iv) Of the amount or percentage that
will be deducted if the member fails to
submit the documentation necessary to
enable the designated official of the
Military Service to respond to the legal
process within the time limits set forth;
and .
(v) That legal counsel will be provided
by the Military Service and the member
should contact the nearest legal services
office.

(vi) Of the date that the allotment is
scheduled to begin.

(2) The designated official of the
Military Service shall inform the legal
services office at the member's duty
station«of the need for consultation with
the member and shall provide the office
with a copy of the notice and other legal
documentation served on the designated
official.

(3) The Military Services shall provide
the member with the following:

(i) A consultation in person with a
judge advocate or legal officer of the
Military Service involved, to discuss the
legal and other factors involved with the
member's support obligation and his/her
failures to make payment.

(ii) Copies of any other documents
submitted with the notice.

(4) The legal services office will
confirm in writing to be designated
official within 30 days of notice that the
member received a consultation
concerning the member's support
obligation and the consequences of
failure to make payments. The legal
services office must advise the
designated official of the inability to
arrange such consultation and the status
of continuing efforts to contact the
member.

(e) Lack of money. (1) When notice is
served and the identified member is
found not to be entitled to moneys due
from or payable by the Military Service,
the designated official shall return the
notice to the authorized person, and
advise that no moneys are due from or
payable by the Military Service to the
named individual.

(2) Where it appears that moneys are
only temporarily exhausted or otherwise
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unavailable, the authorized person shall
be fully advised as to why, and for how
long, the money will unavailable.

(3) In instances when the member
separates from active military service,
the authorized person shall be informed
that the allotment is discontinued.

(f) Effective Date of Allotment. The
allotment shall start with the first end-
of-month payday after the designated
official is notified that the member has
had a consultation with a judge
advocate or legal officer, but not later
than the first end-of-month payday after
30 days have elapsed since notice to the
designated official. The Military
Services shall not be required to vary
their normal military allotment payment
cycle to comply with the notice.

(8). List of Designated Officials:
Army—Commander, Army Finance and

Accounfing Center, ATTN: FINCL-G,

Indianapolis, IN 46249, (317) 542-2155
Navy—Director, Navy Family

Allowance Activity, Anthony J.

Celebrezze Federal Building,

Cleveland, OH 44199, (216) 522-5301
Air Force—Commander, Air Force

Accounting and Finance Center,

ATTN: JA, Denver, CO 80279, (303)

370-7524
Marine Corps—Commanding Officer,

Marine Corps Finance Center (Code

AA), Kansas City, MO 64197, (8186)

926-7103
[FR Doc, 82-28495 Filed 10-15-82; 8:45 am|
BILLING CODE 3810-01-M

VETERANS ADMINISTRATION
38 CFR Part 6

United States Government Life
Insurance

AGENCY: Veterans Administration.
ACTION: Proposed regulations.

SUMMARY: The Veterans Administration
is rescinding certain regulations and
amending other regulations lo reflect
that United States Government Life
Insurance (USGLI) policies are fully
paid-up and is further rescinding all
regulations relating to War Risk
Insurance. Additionally, certain
regulations are being amended to reflect
current-Veterans Administration
organization, procedure or practice. The
current reserves held in the USGLI fund
are adequate to meet the future
liabilities of this program. As a result of
mortality savings and excess interest
earned on policy reserves, the amount
paid annually in dividends far exceeds
the annual premium income. The
Veterans Administration is collecting
premiums and then returning such

premiums in the form of dividends. The
purpose of the amendments and
rescissions is to cease payment of
premiums by policyholders and
collection of premiums by the Veterans
Administration. The policyholders will
benefit from not having their policies
lapse from nonpayment of premiums
and also from the requirement of being
in good health to reinstate their policies
in case of lapse. The convenience of not
remitting premiums should be welcomed
by the policyholders. The Veterans
Administration will experience cost
savings in the areas of premium billing,
remittance processing and responding to
correspondence associated with
premiums.

Regulations relating to War Risk
Insurance (Yearly Renewable Term) are
being rescinded to reflect that such
insurance is no longer in force.

DATES: Comments must be received on
or before November 17, 1982. Effective
date of the amendments and rescissions
relating to USGLI premium payment is
proposed to be January 1, 1983. Effective
date of rescinding War Risk Insurance
regulations and other changes is
proposed to be the date of final
approval.

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding this.
proposed regulation to: Administrator of
Veterans Affairs (271A), 810 Vermont
Avenue, NW., Washington, DC 20420.
All written comments received will be
available for publictinspection only in
the Veterans Services Unit, room 132, of
the above address, between the hours of
8:00 am and 4:30 pm Monday through
Friday (except holidays) until December
2, 1982.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert W. Carey, Assistant Director
for Insurance, Veterans Administration
Regional Office and Insurance Center,
P.O. Box 8079 Philadelphia, PA 19101
(215-951-5360).

SUPPLEMENTARY INFORMATION: For
USGLI, premiums are based on the
American Experience Mortality Table at
3% percent interest. This mortality table
was published in 1868 and was
calculated from the mortality experience
of a single insurance company. At
almost all ages, but especially at the
younger ages, this table overestimates
mortality. The table is no longer an
accurate measure of mortality as life
expectancy has greatly increased since
its publication. As a result, the mortality
savings in the USGLI program have
been significant. The guaranteed interest
value of 3% percent is likewise
antiquated when compared with current
interest earned from investments in

United States securities. The net effect
of the mortality savings and excess
interest earnings is that premiums are
no longer required to safely run the
USCLI program.

Amendments updating agency
procedure are made to sections 6.190
and 6.191. These changes reflect that
jurisdiction to make determinations as
to extra hazards of services currently
lies with the Insurance Claims Sections.

No additional funding will be required
to support this proposal.

The Administrator hereby certifies
that this proposed rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities as they are defined in the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601-612. Pursuant to 5 U.S.C.
605(b), this proposed rule is therefore,
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.
The reason for this certification is that
this rule will affect only USGLI
policyholders. It will, therefore, have no
significant direct impact on small
entities in terms of compliance costs,
paperwork requirements or effects on
competition.

The agency has also determined that
these regulations are nonmajor in
accordance with Executive Order 12291,
Federal Regulation. These regulations
will not have a large effect on the
economy, will not cause an increase of
costs or prices, and will not otherwise
have any significant adverse economic
affects.

List of Subjects in 38 CFR Part 6
Life insurance, Veterans.
(Catalog of Federal Domestic Assistance
Program number 64.103)
Approved: October 1, 1982.
Robert P. Nimmo,
Administrator.

PART 6—[AMENDED]

Title 38, CFR, Part 6—United States
Government Life Insurance, is amended
as follows:

1. In § 6.2, paragraphs (a) and (b) are
revised to remove references to
premium payments to read as follows:

§ 6.2 Applications for insurance under
section 623 of the National Service Life
Insurance Act and section 781 of Title 38,
United States Code.

(a) Any person who, while in the
active service on or after April 25, 1951,
and prior to January 1, 1957, surrendered
a permanent plan of United States
Government Life Insurance which was
in force other than as extended term
insurance, for its cash value under the
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provisions of § 6.115, or under 6.186 if
the policy had no cash value, shall be
granted a new policy of United States
Government Life Insurance in
accordance with § 6.3(a) provided a
written application signed by the
applicant is made on or after January 1,
1959, within the period set forih in
paragraph (c) of this section and the
other conditions of that paragraph are
met. Such insurance shall be granted
without medical examination. If the
applicant is mentally incompetent, the
application for insurance under this
paragraph may be made only by the
guardian (committee or conservator),
and, if required under the State laws,
after the court shall have authorized the
fiduciary to make such application. (38
U.S.C. 744)

(b) Any person having United States
Government Life Insurance on the 5-
vear level premium term plan, the term
of which expired while such person was
in the active service after April 25, 1951,
or within 120 days after separation from
such active service, and in either case
prior to January 1, 1957, shall be granted
United States Life Insurance on the 5-
vear level premium term plan in
accordance with § 6.3(b) provided a
written application signed by the
applicant and evidence of good health,
satisfactory to the Administrator, are
submitted on or after January 1. 1959,
within the period set forth in paragraph
{c) of this section and the other
conditions of that paragraph are met. (38
U.5.C. 7443)

2. Section 6.7 is revised to read as
follows:

§6.7 Effective date of United States
Government Life Insurance applied for
pursuant to the provisions of section 623 of
the National Service Life insurance Act and
section 781 of Title 38, United States Code.

(a) The effective date of United States
Government Life Insurance issued
pursuant to the provisions of section 623
of the National Service Life Insurance
Act and section 781 of litle 38, United
States Code may be established upon
written request of the applicant as
follows:

(1) As of the date on which valid
application is made.

{2) As of the first day of the month in
which valid application is made.

(3) As of the first day of the month
foilowing the month in which valid
application is made.

(4) As of the first day of the month,
hut not more than 6 months prior to the
month in which valid application is
made: Provided, That there be paid an
amount equal to the full reserve on the
insurance at the end of the month prior

to the month in which application is
made.

(b} Unless otherwise speécified by the
applicant, the effective date of such
United States Government Life
Insurance shall be established as of the
date on which valid application is made.
(38 U.S.C. 744) .

3. Seclion 6.13 is revised to read as
follows:

§6.13 Premium rate.

United States Government Life
Insurance is granted at the premium rate
for the age nearest birthday anniversary
of the applicant at the time the policy
becomes effective in acecordance with
the premium rates published in VA
Pamphlet 90-2 entitled “Premium Rates
and Policy Values for United States
Government Life Insurance” and VA
Pamphlet 90-2A for the Special
Endowment at Age 96 plan policy.
Effective January 1, 1983, United States
Government Life Insurance policies, and
total disability income provisions, on a
premium paying status are paid-up and
no premiums are required to maintain
such policies and provisions in force.

§§6.14, 6.15, 6.17, 6.172, 6.18, 6.19, 6.20,
6.21,6.22, 6.23, 6.24, 6.25, 6.26, 6.27, 6.28,
6.29 and 6.30 [Removed]

4. Sections 6.14, 6.15, 6.17, 6.17a, 6.18,
6.19, 6.20, 6.21, 6.22, 6.23, 6.24, 6.25, 6.26,
6.27, 6.28, 6.29 and 6.30 are removed.

5. Section 6.31 is revised to read as
follows:

§6.31 Calculation of time period.

If the last day of a time period for
filing an application for United States
Government Life Insurance or for
applying for reinstatement thereof falls
on a Saturday, Sunday or legal holiday,
the time period will be extended to
include the following workday. (38
U.S.C. 744)

§§6.35and 6.36 |[Removed]
6. Sections 6.35 and 6.36 are removed,
7. Section 6.48 is revised to read as
follows:

§6.48 To a policy at a lower rate of
premium as of original effective date.

A United States Government Life
Insurance policy other than the special
endowment at age 96 plan policy may be
exchanged within 5 years from the
effective date for a policy of the same
amount, bearing the same date and
based on the same age, on any plan of
insurance issued by the Veterans
Administration at a lower rate of
premium, except the 5-year level
premium term policy and the special
endowment at age 96 plan policy. If the
exchange is made within 1 year from the
effective date or, in instances where less

than 90 days of such year remain after
the promulgation of this section (August
1, 1969), within 90 days of such
promulgation, the applicant must be in
as good health on the date of application
as he or she was on the effective date. If
the exchange is made after 1 year of the
effective date, the applicant must be in
good health and furnish satisfactory
evidence of such. The old insurance
must be in force and must be
surrendered with all rights and claims
thereunder. The difference between the
reserve on the old policy and the reserve
on the new policy, less any
indebtedness, will be paid in cash. (38
U.S.C. 744)

8. Section 6.51 is revised to read as
follows:

§6.51 To a policy at a higher rate of
premium as of a currenti effective date.

A United States Government Life
Insurance policy on the 5-year level
premium term plan may be exchanged
for a policy of the same amount on any
plan of insurance, except the special
endowment at age 96 plan policy, issued
by the Veterans Administration at a
higher rate of premium. Such exchange
will be made without medical
examination upon complete surrender of
the insurance while in force and within
5 years from the effective date of the
policy. (38 U.S.C. 744)

9, Section 6.52 is revised to read as
follows:

§6.52 Exchange of 5-year level premium
term insurance for special endowment at
age 96 pian policy.

(a) Effective July 25, 1962, an insured
who on or after his or her 65th birthday
has a 5-year level premium term policy
of United States Government Life
Insurance may exchange such policy for
a special endowment at age 96 plan
policy issued pursuant to § 6.53. The
exchange may be for insurance of the
same amount and will be effective as of
a current effective date but in no event
shall the exchange be made effective
prior to July 25, 1962. The insured will be
required to file written application. Such
exchange will be made without medical
examination upon surrender of the term
policy and any total disability provision
attached thereto with all rights, title and
interest in the life insurance and the
provision.

{b) Where it is found by the
Administrator subsequent to the
exchange of term insurance for the
special endowment at age 96 plan policy
as provided in paragraph (a) of this
section, that prior to such exchange: (1)
The term policy matured because of
total permanent disability of the insured
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in accordance with §§ 6.120, 6.121, or
6.122, whichever is applicable, or (2) the
insured was entitled to total disability
benefits in accordance with § 6.160 or

§ 6.164, whichever is applicable, under
the total disability provision attached to
the term policy, the insured, upon
surrender of the special endowment
plan policy and any total permanent
disability provision which may be
attached thereto, with all rights, title
and interest in such life and disability
insurance, will be entitled to the
benefits which are payable under the
prior term policy and total disability
provision. In such case, the cash value
less any indebtedness on the
endowment policy shall be refunded. (38
U.S.C. 744)

§6.53 [Amended]

10. Section 6.53 is amended by
removing paragraph (e) and adding the
authority cite (38 U.S.C. 744) following
paragraph (d).

§§6.71,6.72,6.73 and 6.74 [Removed]
11. Sections 6.71, 6.72, 6.73, and 6.74
are removed,
12. Section 6.78 is revised to read as
follows:

§6.78 Provisions for reinstatement.

(a) Subject to the United States
Government Life Insurance provisions of
title 38, United States Code, and
regulations issued thereunder, any
insurance which has lapsed or may
hereafter lapse and which has not been
surrendered for a cash value or for paid-
up insurance may be reinstated upon
written application signed by the
applicant, and, except as hereinafter
provided in this paragraph, upon
payment of all premiums in arrears, with
interest from their several due dates,
provided such applicant at the time of
application and tender or premiums is in
the required state of health as shown in
§ 6.79, and submits satisfactory
evidence thereof at the time of
application and tender premiums.
Interest on premiums in arrears shall be
at the rate of 5 per centum per annum,
compounded annually, to the first
monthly premium due date after July 31,
1946; at the rate of 4 per centum per
annum, compounded annually, to the
first monthly premium due date after
August 31, 1971, and thereafter at the
rate of 5 per centum per annum,
compounded annually. The payment or
reinstatement of any indebtedness
against any policy must be made, with
interest, and if such indebtedness with
interest exceeds the reserve of the
policy at the time of application for
reinstatement thereof, then the amount
of such excess shall, except as provided

in § 6.81, be paid by the applicant as a
condition of the reinstatement of the
indebtedness and of the policy. A lapsed
United States Government Life
Insurance policy which is in force under
extended term insurance may be
reinstated without health statement or
other medical evidence, if application
and tender of premiums with the
required interest are made not less than
5 years prior to the date such extended
insurance would expire. In any case in

* which the extended insurance under an

endowment policy provides protection
to the end of the endowment period,
such policy may be reinstated upon
application and payment of the
premiums with the required interest and
health statement or other medical
evidence will not be required. United
States Government Life Insurance on the
5-year level premium term plan may be
reinstated upon application by the
insured within 5 years after the date of
lapse with satisfactory evidence of the
insurability of the insured subject to the
conditions of § 6.170(b) if reinstated
after expiration of the 5-year term
period. Any indebtedness against the
policy must be paid or reinstated with
interest. The provisions of the
“Reinstatement’’ clause in United States
Government Life Insurance policies are
hereby amended accordingly.

(b) Reinstatement is effected when an
acceptable application and the required
premiums are delivered to the Veterans
Administration. If application for
reinstatement is submitted by mail,
properly addressed to the Veterans
Administration, the postmark date shall
be the date of delivery. The effective
date of reinstatement of the insurance
shall be the postmark date of the
application for reinstatement. (38 U.S.C.
744)

13. Section 6.79 is revised to read as
follows:

§ 6.79 Health requirements.

United State$ Government Life
Insurance may be reinstated provided
the applicant is in good health on the
date of application and tender of
premiums, if necessary, and furnishes
satisfactory evidence thereof. (38 U.S.C.
744)

14. Section 6.80 is revised to read as
follows:

§ 6.80 Application and medical evidence.

The applicant for reinstatement of
United States Government Life
Insurance during his or her lifetime and
before becoming totally and
permanently disabled, must submit a
written application signed by the
applicant and furnish evidence of health
as required in § 6.79 at the time of

application. If the insurance becomes a
claim after the tender of the amount
necessary to meet reinstatement
requirements but before full compliance
with the requirements of this section,
and the applicant was in the required
state of health at the date that he or she
made the tender of the amount
necessary to meet reinstatement
requirements, and that there is
satisfactory reason for his or her
noncompliance the Assistant Director
for Insurance, VA Center, Philadelphia,
Pennsylvania may, if the applicant be
dead, waive any or all of the
requirements of this section (except
payment of the necessary premiums), or
if the applicant be living, allow
compliance with this section as of the
date the required amount necessary to
reinstate was received by Veterans
Administration. (38 U.S.C. 744, 759)

15. Section 6.81 is revised to read as
follows:

§6.81 Indebtedness at time of
reinstatement.

The United States Government Life
Insurance shall not be deemed to be
reinstated until satisfactory evidence of
good health has been furnished and
approved as required, and, except as
provided in § 6.78, until all premiums in
arrears have been paid with the
required interest, and any indebtedness
existing at the time of default has been
paid or reinstated as set forth in the
policy: Provided, That any indebtedness
on account of unpaid service premiums
and premiums waived under authority
of section 306 of the World War
Veterans' Act, 1924, as amended, or
section 760 of title 38, United States
Code, may be reinstated, even though
the amount of such indebtedness
exceeds the reserve of the policy; and
such indebtedness unless otherwise
paid shall be deducted from the
proceeds of insurance in any settlemen!
thereof, or from the cash value when
such value is taken in cash or used for
the purpose of purchasing paid-up
insurance or making a loan: Provided
further, That the amount of such unpaid
premiums with interest shall not be
considered an indebtedness as is set
forth in paragraph 5(D) of the contract of
Government life insurance or paragraph
8 of the special endowment at age 96
plan policy to cause the policy to cease
and become void if the amount
(premiums with interest) is greater than
the cash surrender value of an insurance
without indebtedness. (38 U.S.C. 744)

16. In § 6.86, paragraphs (a) and (c)
are revised to read as follows:
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§6.86 Applications for reinstatement of
United States Government Life Insurance
pursuant to section 623 of the National
Service Life Insurance Act and section 781
of Title 38, United States Code.

(a) Any person who, while in the
active service on or after April 25, 1951,
and prior to January 1, 1957, surrendered
a permanent plan policy of United
States Government Life Insurance which
was in force other than as extended
term insurance for its cash value under
the provisions of § 6.115 or under § 6.186
if the Policy had no cash value, upon
written application made by any such
person on or after January 1, 1959,
within the period set forth in paragraph
(b) of this section and upon meeting the
other conditions of that paragraph, may
reinstate such surrendered United States
Government Life Insurance (or any
portion thereof in multiples of $500, not
less than $1,000) without medical
examination upon payment of an
amount required to provide the full
reserve of the insurance at the end of
the month prior to the month in which
application is made. If the applicant is
mentally incompetent the application for
reinstatement under this section may be
made only by the guardian (committee
or conservator), and, if required under
the State law, after the court shall have
authorized the fiduciary to make such
application, (38 U.S.C. 744)

(c) Reinstatement is effected when an
acceptable application and the required
premiums, if any, are delivered to the
Veterans Administration. If application
for reinstatement is submitted by mail,
properly addressed to the Veterans
Administration, the postmark date shall
be the date of delivery. The effective
date of reinstatement of the insurance
shall be the postmark date of the
application for reinstatement. (38 U.S.C.
744)

17. In § 6.95, paragraph (b) is revised;
paragraph (d) is removed; paragraphs
(e), (f) and (g) are redesignated as
paragraphs (d), (e) and (f) respectively;
and subsequently the reference to
paragraph (g) in the former paragraph (f)
is changed to refer to paragraph (f) in
the redesignated paragraph (e); and the
redesigriated paragraph (f) is revised.
Revised paragraphs (b) and (f) read as
follows:

§6.95 How paid.

. * .

(b) Unless and until the Veterans
Administration receives a written
request from the insured that United
States Government Life Insurance
regular annual dividends be paid in
cash, or that they be used to pay an
insurance indebtedness, or that they be

placed on deposit, any such dividends
shall be held to the credit of the insured
to be applied to pay monthly premiums
becoming due and unpaid after the date
such dividends are payable on any
National Service Life Insurance policy
or policies held by the insured. Effective
January 1, 1983, (1) permanent plan
dividends used to pay premiums in
advance will be placed on deposit and
(2) term plan dividends used to pay
premiums in advance will be paid in
cash: Provided, That if either permanent
or term plan dividends are used to pay
premiums in advance and the insured
has a National Service Life Insurance
policy or policies in force, dividends will
be held to the credit of the insured.

* * - - *

(f) At the written request of the
insured, United States Government Life
Insurance regular annual dividends may
be left to accumulate on deposit at
interest which will be credited in such
manner and at such rate as the
Administrator may determine, but a rate
never less than 3% percent: Provided,
That the policy is in force on a basis
other than extended term insurance or 5-
year level premium term insurance.
Dividend credit of the insured held for
payment of premiums or dividends left
to accumulate on deposit may be
applied to the payment of premiums in
advance upon written request of the
insured made before default in payment
of premium. Dividends on deposit under
the provisions of this paragraph will be
used in addition to the reserve on the
policy for the purpose of computing the
period of extended term insurance or the
amount of paid-up insurance. Any
dividend credit of a person who no
longer has insurance in force by
payment or waiver of premiums will be
paid in cash to such person. If a person
has a dividend credit option on a lapsed
5-year level premium term policy or a
permanent plan policy on which
extended term insurance has expired
and such person has another policy in
force by payment or waiver of
premiums, any dividend credit or unpaid
dividends on the lapsed policy, in the
absence of instructions from the insured
to the contrary, will be transferred to the
policy which is in force and will be held
on such policy as a dividend credit.
Such dividend credit will be deemed to
have accrued on the policy which is in
force. Upon maturity of the policy, any
dividend on deposit, any unpaid
dividend payable in cash, and any
dividend credit accruing from such
policy which cannot be used to pay
premiums as provided in 38 U.S.C. 746,
will be paid to the person currently
entitled to receive payments under the

policy. If the policy is not in force at
death, any such unpaid dividends and
dividend credits will be paid to the
insured’s estate. (38 U.S.C. 744)

§6.96 [Amended]

18. Section 6.96 is amended by
removing the third line and inserting the
authority cite (38 U.S.C. 744) in its place.

19. Section 6.100 is revised to read as
follows:

§6.100 Policy loan; other than 5-year
convertible term policy.

At any time after the first policy year
and upon the execution of a loan
agreement satisfactory to the
Administrator the United States will
lend to the insured on the sole security
of his/her United States Government
Life Insurance policy any amount which
shall not exceed 94 percent of the cash
value, and any indebtedness shall be
deducted from the amount advanced on
such loan. The loan shall bear interest at
a rate not to exceed 5 percent per
annum, payable annually, and the loan
may be repaid in full or in amounts of $5
or more. Failure to pay either the
amount of the loan or the interest
thereon shall not void the policy unless
the total indebtedness shall equal or
exceed the cash value thereof. When the
amount of the indebtedness equals or
exceeds the cash value, the policy shall
cease and become void. (38 U.S.C. 744)

20. Section 6.101 is revised to read as
follows:

§6.101 Policy loan; 5-year convertible
term policy.

At any time after the expiration of the
sixth policy year and upon execution of
a loan agreement satisfactory to the
Administrator, the United States will
lend to the insured on the sole security
of his/her United States Government
Life Insurance policy on the 5-year
convertible term plan any amount which
shall not exceed 94 percent of the cash
value, and any indebtedness shall be
deducted from the amount advanced on
such loan. The loan shall bear interest at
a rate not to exceed 5 percent per
annum annually, and the loan may be
repaid in full or in the amount of $5 or
more. Failure to pay either the amount
of the loan or the interest thereon shall
not void the policy unless the total
indebtedness shall equal br exceed the
cash value thereof. When the amount of
the indebtedness equals or exceeds the
cash value, the policy shall cease and
become void. (38 U.S.C. 744)

§6.105 [Removed]
21. Section 6.105 is removed.
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§6.110 [Removed]

22. Section 6.110 is rerx}oved.

23. Section 6.115 is revised to read as
follows:

§6.115 Cash value, other than 5-year level
premium term policy and special
endowment at age 96 plan policy.

Provisions for cash value shall
become effective at the completion of
the first policy year on any plan of
United States Government Life
Insurance other than the 5-year level
premium term plan or the special
endowment at age 96 plan policy; all
values, reserves, and net single
premiums being based on the American
Experience Table of Mortality, with
interest at the rate of 3% percent per
annum. The cash value at the end of the
first policy year and at the end of any
policy year thereafter, shall be the
reserve together with any dividend
accumulations. For each month after the
first policy year the reserve at the end of
the preceding policy year shall be
increased by one-twelfth of the increase
in reserve for the current policy year.
Upon written request therefor and upon
complete surrender of the insurance
with all claims thereunder made by the
insured the United States will pay to the
insured the cash value of the policy less
any indebtedness, provided the policy
has been in force for at least 1 year.
Unless otherwise requested by the
insured, a surrender will be deemed
completed as of the end of the month in
which the application for cash surrender
is delivered to the Veterans
Administration, or as of the date of the
check for the cash value, whichever is
later. If the application is forwarded by
mail, properly addressed, the postmark
date will be taken as the date of
delivery. If it is forwarded through
military channels, the date the
application is placed in military
channels will be taken as the date of
delivery. The provisions of the “Cash
Value" clause in United States
Government Life Insurance policies are
hereby amended accordingly. (38 U.S.C.
744)

24. Section 6.116 is revised to read as
follows:

§6.116 Cash value; 5-year convertible
term policy.

The cash value and policy ioan
provisions under a United States
Government Life Insurance policy on the
5-year convertible term plan shall be
effective at any time after the
completion of the sixth policy year, all
values, reserves, and net single
premiums being based on the American’
Experience Table of Mortality, with
interest at the rate of 3% percent per

annum. The cash value at the end of the
sixth policy year and at the end of any
policy year thereafter shall be the
reserve together with any dividend
accumulations. For each month after the
sixth policy year the reserve at the end
of the preceding year shall be increased
by one-twelfth of the increase in reserve
for the current policy year. Upon written
request therefor and upon complete
surrender of the insurance with all
claims thereunder made by the insured
while the policy is in force, the United
States will pay to the insured the cash
value of the policy less any
indebtedness. Unless otherwise
requested by the insured, a surrender
will be deemed completed as of the end
of the month in which the application for
cash surrender is delivered to the
Veterans Administration, or as of the
date of the check for the cash value,
whichever is later. If the application is
forwarded by mail, properly addressed,
the postmark date will be taken as the
date of delivery. If it is forwarded
through military channels, the date the
application is placed in military
channels will be taken as the date of
delivery. The provisions of the “Cash
Value" clause in 5-year convertible term
policies are hereby amended
accordingly. (38 U.S.C. 744)

25. Section 6.117 is revised to read as
follows:

§86.117 Cash value; special endowment at
age 96 plan policy.

Provisions for cash value shall
become effective at the completion of
the first policy year; all values and net
single premiums are as prescribed by
the Administrator and published in VA

Pamphlet 90-2A. The cash value at the

end of the first policy yearand at the
end of any policy year thereafter shall
be the reserve as set forth in the policy
together with any dividend
accumulations. For each month after the
first policy year the reserve at the end of
the preceding policy year shall be
increased by one-twelfth of the increase
in reserve for the current policy year.
Upon written request therefor and upon
complete surrender of the insurance
with all claims thereunder made by the
insured, the United States will pay to
the insured the cash value of the policy
less any indebtedness, provided the
policy has been in force for at least 1
year. Unless otherwise requested by the
insured, a surrender will be deemed
completed as of the end of the month in
which the application for cash surrender
is delivered to the Veterans
Administration, or as of the date of the
check for the cash value, whichever is
later. If the application is forwarded by
mail, properly addressed, the postmark

date will be taken as the date of
delivery. If it is forwarded through
military channels, the date the
application is placed in military
channels will be taken as the date of
delivery. (38 U.S.C. 744)

§6.118 [Removed]
26. Section 6,118 is removed.

§6.120 [Amended]

27. Section 6.120 is amended by
adding the words “or she" after the
word “he’* where it appears in that
section.

28. Section 6.123 is revised to read as
follows:

§6.123 Recovery from total permanent
disabliity other than the special endowment
at age 96 pian policy.

Notwithstanding proof of total
permanent disability may have been
accepted as satisfactory, the insured
shall at any time, on demand, furnish
proof satisfactory to the Administrator
of Veterans Affairs of the continuance
of such total permanent disability, and,
if the insured shall fail to furnish such
proof, all payments of monthly
installments on account of such total
permanent disability under a United
States Government Life Insurance policy
shall cease. Thereafter, the cash values
and loan values shall be reduced so that
the resulting values shall bear the same
proportion to the values, respectively
specified on the policy, that the
commuted values of the remaining
installments (240 installments less the
number paid) bears to the commuted
value of 240 installments. (See also
§ 6.124.) (38 U.S.C. 744)

29. Section 6.123a is revised to read as
follows:

§ 6.123a Recovery from disability; 5-year
level premium term policy.

Notwithstanding proof of total
permanent disability may have been
accepted as satisfactory, the insured
under a United States Government Life
Insurance policy on the 5-year level
premium term plan shall at any time, on
demand, furnish proof satisfactory to the
Administrator of Veterans Affairs of the
continuance of such total permanent
disability. If the insured shall fail to
furnish such proof, all payments of
monthly installments on account of such
total permanent disability shall cease. If
recovery from total permanent disability
takes place after the expiration of the
term period, the insurance may be
continued in accordance with § 6.123b.
(38 U.S.C. 744)

30. Section 6.123b is amended by
removing the phrase “at the premium
rate” in the introductory paragraph,
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removing the first sentence of paragraph
(a), revising paragraph (b), and removing
paragraph (c) so that the revised section
reads as follows:

§6.123b Continuance of insurance after
termination of total and permanent rating
and award, where such termination is
effective after the expiration of the term
period.

If United States Government Life
Insurance on the 5-year level premium
term plan (or on the 5-year convertible
term plan) matures or has matured by
reason of total and permanent disability
and the insured recovers from such
disability after expiration of the term
period, the reduced amount of insurance
(commuted value of remaining unpaid
installments) shall be automatically
renewed for the attained age of the
insured on the policy anniversary
renewal date of the current 5-year
period. The reduced amount of
insurance or any part thereof in
multiples of $500 and not less than
$1,000 may be continued without
medical examination on the level
premium term plan or on any permanent
plan, as the insured may elect, except
the special endowment at age 96 plan
policy, and subject to the following
provisions:

(a) A certificate of renewal will be
issued effective on the policy
anniversary renewal date.

(b) Such insurance may be converted
to any of the permanent plans, except
the special endowment at age 96 plan
policy, upon application therefore and a
policy will be issued to the insured. (38
U.S.C. 744)

§6.123¢c [Amended]

31. In § 6.123c¢, paragraph (a) is
amended by removing the reference to
§ 6.124 that appears in the third
sentence and adding the authority cite
(38 U.S.C. 844) to the end of that
paragraph; and paragraph (b) is
amended by removing the phrase “paid-
up insurance and extended insurance"
where it appears in the third sentence,
and adding the authority cite (38 U.S.C.
744) to the end of that paragraph.

§6.124 [Removed] 4
32. Section 6.124 is removed.

§§ 6.130, 6.131, 6.132, 6.133, 6.134, 6.135,
6.136, 6.137, 6.138, 6.139, 6.140, 6.141, 6.142,
6.143, 6.144 and 6.145 [Removed]

33. Sections 6.130, 6.131, 6.132, 6.133,
6.134, 6.135, 6.136, 6.137, 6.138, 6.139,
6.140, 6.141, 6.142, 6.143, 6.144, and 6.145
are removed.

§6.150 [Amended]

34. Section 6.150 is amended by
removing the titles “Director, Insurance

Service, or Deputy Director for
Underwriting, Accounts, and Insurance
Claims" whre it appears in the sixth line
and inserting the title “Assistant
Director for Insurance”; and by adding

" the authority cite (38 U.S.C. 210) to the

end of that section.

§6.161 [Amended]

35. Section 6.161 is amended by
removing the phrase “tender of
premium"”, and by adding the authority
cite (38 U.S.C, 744) at the end of that
section.

§6.162 [Amended]

36. Section 6.162 is amended by
removing the phrase "“and remittance
sufficient to cover the first monthly
premium” and adding the authority cite
(38 U.S.C. 744) at the end of that section.

§6.162a [Amended]

37. In § 6.162a, paragraph (a)(3) is
removed; paragraph (b) is amended by
removing the phrase “and payment of
the required premium”; and paragraph
(c) is amended by removing the phrase
“under premium paying conditions” and
adding the authority cite (38 U.S.C. 744)
after that paragraph.

§6.166 [Amended]

38. Section 6.166 is amended by
removing the phrase "tender of
premiums" and adding the authority cite
(38 U.S.C. 744) after that section.

39.In § 6.1867, paragraph (a) is revised
to read as follows:

§ 6.167 Application for total permanent
disability provision for the special
endowment at age 96 plan United States
Government Life Insurance and the
effective date of such provision.

(a) Application for the total
permanent disability provision
authorized by section 742(c) of title 38,
United States Code, must be made by
the insured at the same time as he/she
makes application for exchange of his/
her 5-year level premium term policy for
the special endowment at age 96 plan
policy. The application for the total
permanent disability provision should
be on such forms as may be prescribed
by the Veterans Administration, but any
statement in writing sufficient to
identify the applicant and that such
provision is desired will be sufficient as
an application for the total permanent
disability provision. The total
permanent disability provision will be
granted for the same amount as the
special endowment at age 96 plan policy
which is placed in force. (38 U.S.C. 744)

e e -

40, Section 6.170 is revised to read as
follows:

§6.170 Renewal of United States
Government Life Insurance on the 5-year
level premium term plan.

(a) Effective January 1, 1983, all or any
part of United States Government Life
Insurance on the 5-year level premium
term plan, in any multiple of $500 and no
less than $1,000 shall be automatically
renewed without application or medical
examination for a successive 5-year
period. The renewal of insurance for any
successive 5-year period will become
effective as of the day following the
expiration of the preceding 5-year
period: Provided, That no insurance is
subject to renewal if the policyholder
has exercised his/her optional right to
change to another plan of insurance.

(b) Effective June 25, 1970, a 5-year
level premium term policy which lapsed
for nonpayment of the premium due and
subsequently expired may be renewed
subsequent to the expiration of the told
term period provided the insured within
5 years of the date of lapse:

(1) Submits written application for
reinstatement of the insurance;

(2) Is in good health (§ 6.155) on the
date of application and furnishes
satisfactory evidence thereof. (38 U.8.C.
744)

§6.185 [Removed]
41. Section 6.185 is removed.

§6.190 [Removed]
42. Section 6.190 is removed.

§6.191 [Amended]

43. Section 6.191 is amended by
removing the phrase “Extra Hazard
Committees' and inserting the phrase
“Insurance Claims Sections” and by
adding the authority cite (38 U.S.C. 744)
to the end of that section.

§6.210 [Amended]

44. In § 6.210 paragraphs (b) and (c)
are removed; the first paragraph
designation *(a)"” is removed; and the
cite (38 U.S.C. 744) is added to the end of
that paragraph.

[FR Doc. 82-28568 Filed 10-15-82; 8:45 am)
BILLING CODE 8320-01-M

38 CFR Part 21
Education Benefits; Implementing
Legislation

AGENCY: Veterans Administration.
ACTION: Proposed regulations.

SUMMARY: The following regulatory
provisions implement thosé provisions
of the Veterans' Rehabilitation and
Education Amendments of 1980 which
affect people receiving educational
assistance under chapters 34, 35 and 36,
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title 38, United States Code; revise the
method of making charges against the
entitlement of a veteran or eligible
person; define independent study; and
make other technical changes.

The amendments implementing the
Veterans' Rehabilitation and Education
Amendments of 1980 provide for
increases in monthly rates and other
significant changes in the Veterans
Administration educational assistance
programs. Some of the changes are
liberalizing. Some are more restrictive.
Others are minor or technical,

DATES: 1. Comments must be received
on or before December 14, 1982,

2. In keeping with Pub. L. 96466, it is
proposed that the amendments to the
following sections be made effective
October 1, 1980: Sections 21.1032(d),
21.1041(a), 21.1045(a), (b), (d) and (e),
21,3032, 21.3300(a) and (b), 21.3301(a), (c)
and (d), 21.3302, 21.3303, 21.3304, 21.3305,
21.3306, 21.3307, 21.3333(a)(1), (b)(3) and
(c), 21.4009(a), 21.4020, 21.4022, 21.4025,
21.4102, 21.4105(b), 21.4130(a) and (c),
21.4131(b), (h) and (i), 21.4135,
21.4136(a)(1), (h), (j). (1), (m), (n), (o). (p),
(q), (x). (s) and (t), 21.4137(i), (j). (k). (1),
(m); [n) and (o), 21.4138, 21.4150,
21.4200(g), (h), (n), (o). (p) (q) and (r),
21.4201(a), (c), (d), (e), (f) and (g),
21.4203(a), 21.4206, 21.4231, 21.4233,
21.4235, 21.4236(b), 21.4237(b) and (d),
21.4250, 21.4251(a), 21.4252(g), 21.4260,
21.4263, 21.4270, 21.4272, 21.4277, 21.4280,
21.4501, 21.4503(b)(3), (4) and (5) and
21.4504(a).

3. The portions of the following
regulations pertaining to the first rate
increase are also effective October 1,
1980: Section 21.1041(d)(2), 21.1045(g).
21.3046(c), 21.3300(c), 21.3333(b)(1),
21.4136(c), 21.4137(a), 21.4153(c)(3),
21.4236(c) and (d), 21.4279 and
21.4503(b)(2).

4. The cancellation of §§ 21.4235(j)
and 21.4251(g) also is effective October
1, 1980.

5. It is proposed that the amendment
to § 21.3333(a)(2) be made effective
January 1, 1981. Furthermore, it is
proposed that the portions of the
following regulations which pertain to
the second rate increase also be made
effective January 1, 1981: Sections
21.1041(d)(2), 21.1045(g), 21.3046(c),
21.3300(c), 21.3333(b)(2), 21.4136(a)(2)
and (c) 21.4137(a), 21.4153(c)(3),
21.4236(c) and (d), 21.4279 an
21.4503(b)(2). '

6. It is proposed that amendments
which are not based upon Pub. L. 96—
466, be made effective the date of final
approval. These include amendments to
§§ 21.1030, 21.1031, 21.1032(b), 21.1041(b)
and (c), 21.1043, 21.1045(c}), (), (h), (i), ()
and (k), 21.3300(d), 21.3301(b}, 21.4001,

21.4006, 21.4008, 21.4009(b), 21.4105(a).
21.4130(b), (d), (e). and [f), 21.4131(g),
21.4139, 21.4145, 21.4153(a). (b), (c)(1). (2)
and (4), (d), (e). (f) and (g), 21.4154, y
21.4200(s), (t) and (u), 21.4201(h), 21.4202,
21.4203(b), 21,4205, 21.4207, 21.4208,
21.4209, 21,4232, 21.4236(a) 21.4237(e),
21.4251(c), (d), (f) and (g), 21.4252(h),
21.4253(c), 21.4500(d)}, (e), (f) and (h),
21.4502, 21.4503(b)(6), 21.4504(b) and
21.4506.

ADDRESSES: Interested persons are
invited to submit written comments,
suggestions, or objections regarding the
proposal to the Administrator of
Veterans Affairs (271 A), Veterans
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420. All written
comments received will be available for
public inspection at the above address
only between the hours of 8 am and 4:30
pm Monday through Friday (except
holidays) until December 27, 1982. Any
persons vigiting Central Office for the
purpose of inspecting any such
comments will be received by the
Central Office Veterans Services Unit in
room 132. Visitors to VA field stations
will be informed that the records are
available for inspection only in Central
Office and furnished the address and
the above room number.

FOR FURTHER INFORMATION CONTACT:
June C. Schaeffer (225), Assistant
Director for Policy and Program
Administration, Education Service,
Department of Veterans Benefits,
Veterans Administration, 810 Vermont
Avenue, NW,, Washington, DC 20420
(202-389-2092).

SUPPLEMENTARY INFORMATION: The
proposed regulations implementing
portions of the Veterans’ Rehabilitation

" and Education Amendments of 1980

contain provisions for increasing rates
of educational assistance and tutorial
assistance; increasing the rate of
reimbursement for State approving
agencies; prohibiting tutorial assistance
to students who have been tutored by
their immediate family; increasing the
maximum amount of an education loan
and allowing students in flight training
to apply for the loans; extending the
time limit to file for an extension of
eligibility due to a disability; modifying
the 50 percent employment reporting
requirement; modifying the 85-15
percent veteran-nonveteran ratio
computations; modifying the standard of
progress requirements; amending the
requirements concerning education
outside the United States; changing the
method of measuring and paying for
independent study; liberalizing the
restrictions on paying for courses taken
through open-circuit television;
modifying requirements for secondary

education programs; rescinding most
mandaltory counseling for childern
receiving dependents’ educational
assistance; restricting special restorative
training to children eligible for
dependents’ educational assistance;
extending the period of eligibility for
some children receiving dependents’
educational assistance; clarifying the
period of payment for some students;
changing absence accounting for courses
not leading to a standard college degree;
requiring reports from veterans and
eligible persons; modifying the criteria
for holding a school liable for
overpayments of educational assistance;
defining a standard class session;
limiting payments of educational
assistance to incarcerated veterans and
eligible persons; and reducing the rate of
reimbursement for flight and
correspondence training.

The proposed regulations also detail a
new method of calculating the charge
against the entitlement of a veteran or
eligible person who is receiving
educational assistance allowance under
Chapter 34 or 35, Title 38, United States
Code. At present entitlement is charged
in quarter months. This can result in
situations where a veteran who attends
school 2 days more than another veteran
may have an additional half-month
charged against his or her entitlement.
The proposal eliminates this inequity.

Recently, the Department of Veterans
Benefits was reorganized. The
Education and Rehabilitation Service no
longer exists. The proposed regulations
replace references to that service with
references to the Education Service and
the Vocational Rehabilitation and
Counseling Service, as appropriate.
Similarly, references to the Department
of Health, Education and Welfare and
the Office of Education are replaced
with references to the Department of
Health and Human Services and the
Department of Education.

On pages 21653-21655 of the Federal
Register of April 2, 1980 there was
published a notice of intent to amend
part 21 to make the criteria used for
measuring independent study courses
clearer and mere uniform. Interested
persons were given 60 days in which to
submit comments, suggestions or
objections regarding the proposal.

The VA (Veterans Administration)
received 14 letters containing comments
and suggestions. The writers
represented a veterans organization,
educational organizations, universities,
colleges and a broadcasters’
organization as well as concerned
individuals.

While the VA was considering these
comments, the Veterans' Rehabilitation
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and Education Amendments of 1980 was
enacted. This law contains provisions
dealing with independent study. Rather
than make the April 2 proposal final, it
was revised to meet the requirements of
the law and included in this proposal.

On pages 65996-65997 of the Federal
Register of November 16, 1979, there
was published a proposal to amend part
21 to prohibit payment of tutorial
assistance to veterans who are tutored
by family members. Interested persons
were given 30 days to submit comments,
suggestions or objections regarding the
proposal.

The VA received no comment
concerning the proposal. However, this
law containg a provision dealing with
tutorial assistance. Rather than make
the November 16, 1879 proposal final, it
was revised to meet the requirements of
the law and included in this proposal.

The agency has determined that these
proposed, amended regulations contain
no major rules as defined in Executive
Order 12291,

The regulations will not of themselves
have an effect on the economy of $100
million or more annually. They contain
an increase in the monthly rates of
educational assistance allowance which
has an effect of this magnitude, This
increase, however, merely restates what
is already stated in the law. (Pub. L. 96—
466) There is no additional effect on the
economy caused by the regulations.

These amended regulations should not
cause a major increase in costs for
anyone. There may be an increase in
costs for some high schools which will
have to keep additional records if they
admit a serviceperson, but this increase
should be miner.

These amended regulations will not
have any significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

In accordance with the Paperwork
Reduction Act of 1980 (Pub. L. 96-511),
the paperwork and recordkeeping
provisions that are included in these
regulations have been or will be
submitted for approval to the Office of
Management and Budget (OMB). These
paperwork and recordkeeping
provisions will not be effective until
OMB approval has been obtained and
the public notified to that effect through
a notice published in the Federal
Register.

Regulatory Flexibility Analysis. A
few of these amended regulations would
have a significant economic impact on
small entities as they are defined in the
Regulatory Flexibility Act (RFA), 5

U.S.C. 601-612. In some cases, as is
discussed later in this analysis, the
economic impact would be positive.
That is, the amended regulations may
reduce costs for some entities. This
analysis includes oenly amended
regulations which would subject small
entities to reporting, recordkeeping, or
compliance requirements. No special
professional skills are needed to meet
any of these requirements.

There are four classes of small entities
which would be affected by some of the
amended regulations. Some schools are
small organizations as defined in the
Act because they are not-for-profit
enterprises which are independently
owned and operated and are not
dominant in their field. There are 245
proprietary, nonprofit schools that offer
vocational courses which are approved
for veterans' training. Most of these are
independently owned, and none are
dominant in the field of education.

There are also 2,491 proprietary
nonprofit institutiens of higher learning
that offer training under the GI Bill.
Most of these are small organizations
within the meaning of the Act.

Over 700 publicly-supported schools
offer courses (other than high school
courses) which do not lead to a standard
college degree. Some of these schools
are supported by governmental
jurisdictions with a population of less
than 50,000. Hence regulations which
affect these schools will affect some
small governmental jurisdictions as they
are defined in the Act.

Finally, there are 619 high schools
providing a high school education to

“individuals under the GI Bill. A

substantial portion are supported by
school districts with less than 50,000
population. Regulations which affect
these high schools will also affect small
governmental jurisdictions.

Since the enactment of the Veterans'
Rehabilitation and Education
Amendments of 1980, the regulations
included in this analysis have been
either contrary to or not supporied by
law. Consequently, the Veterans
Administration is proposing
amendments to them.

This proposal includes amendments to
38 CFR 21. 4130 and 21.4277. At present
these regulations require schools to
report to the VA that a veteran or
eligible person is making unsatisfactory
progress for VA purposes even though
his or her program is not unsatisfactory
according to the school's own standards.
The circumstances which require these
reports include accumulation of
unsatisfactory punitive grades in the
equivalent of more credit hours than the
minimum full-time training load for VA
purposes, or the school's requiring the

student to extend his or her enrollment
for the equivalent of more than one term
based on the minimum full-time
requirement at the school; or the
school’s determining that the student
will require an extension of the
student’s enrollment beyond 10 percent
of the approved length of the course.

The objective of this proposal is to
take advantage of a change in the
underlying law and relieve all schools
(including all four classes of those which
meet the definition of a small
organization or are supported by small
governmental jurisdictions) from this
reporting requirement. Schools will have
to report unsatisfactory progress only
when the student's progress is
unsatisfactory according to the school's
own stantards.

These proposed amendments to
§§ 21.4130 and 21.4277 are based upon
section 1674 and 1724, title 38, United
States Code.

The proposed amendments will not
require new reporting, recordkeeping or
other compliance requirements. They
are designed to reduce the number of
required reports, not increase them.

When the Veterans' Rehabilitation
and Education Amendments of 1980
amended sections 1674 and 1724, title 38,
United States Code the VA considered
leaving the reporting requirements
unchanged and the alternative
contained in this proposal. The agency
in the course of developing this
proposal, decided that it was the intent
of Congress in enacting this legislation
to relieve schools, including small
schools, of some of their reporting
burden. The VA believes that this
proposal carries out the intent of
Congress and lowers schools' reporting
burden regarding unsatisfactory
progress to the minimum consistent with
the law.

Considering the agency's
responsibilities as stated in section 1674
and 1724, title 38, United States Code,
the VA does not believe that a further
reduction in reporting requirements can
be made which would apply to small
schools only.

The VA is unaware of any other
Federal rule which duplicates, overlaps,
or conflicts with the proposed
amendments to §§ 21,4130 and 21.4277.

Amendments to § 21.4201 would also
affect small organizations which are
not-for-profit schools independently
owned and operated.

The regulation currently contains the
so-called 85-15 percent ratio
requirement. Specifically, it now states
that the VA may not pay educational
assistance allowance tg a veteran who
enrolls in a course when more than 85




46308

Federal Register / Vol.

47, No. 201 / Monday, October 18, 1982 / Proposed Rules

percent of the students enrolled in the
course are Federally supported. There
are some exceptions to this general rule.

The regulation is based on section
1673(d), title 38, United States Code. The
objective of both the law and the
regulation is to permit the free-market
mechanism to operate by making the
course attract a reasonable number of
nonsupported students.

The VA must consider changes to the
regulation, because the underlying law
was changed by the Veterans'
Rehabilitation and Education
Amendments of 1980.

The law was amended to change the
restriction from forbidding payment to
new students enrolled in a course where
more than 85 percent of the students are
Federally supported to forbidding
payment when more than 85 percent of
the students in the course are VA-
supported. The VA does not think it has
any alternative but to change the
regulation accordingly.

This change will not require any new
recordkeeping, reporting or compliance
requirements. However, the current
requirements will remain in effect with a
slight modification to reflect the type of
supported student who must now be
counted.

This law also allows servicepersons
to receive benefits while enrolled in high
school. It states that, when a
serviceperson enrolls in high school, the
85-15 percent ratio requirement should
be applied. Since this would cause a
high school a minor amount of increased
recordkeeping. and would thereby affect
small school districts, the VA
considered alternate methods of
implementing this law.

Several alternatives were considered. °

All involved use of the VA's existing
authority to waive the 85-15 percent
ratio requirement. One would have
applied the 85-15 percent ratio
requirement without any opportunity for
a waiver. One would have provided &
blanket waiver for all these enrollments.
One would have provided a waiver for
small schools only. One would apply the
85-15 percent ratio to all of these new
enrollments while providing the
opportunity for a waiver on a case-by-
case basis. The VA adopted the last
alternative.

In making this decision the VA
wanted to implement the law in
accordance with the intent of the
Congress. The purpose of allowing
servicepersons to receive benefits for
high school enrollments without charge
to their entitlement is to provide a
substitute for PREP (Predischarge
Education Program) which was
discontinued in 1976 by law for those
eligible for benefits under chapter 34,

title 38, United States Code, and in 1980
for those eligible under chapter 32, title
38, United States Code.

The Veterans Administration and the
General Accounting Office had
discovered a considerable number of
discrepancies in these programs, which
were open only to servicepersons. These
discrepancies included the improper
costing of the courses which resulted in
overpayments of millions of dollars. The
VA believes that the proposal it has
chosen is necessary to prevent the
recurrence of this problem at small
schools and at large schools.

The VA has not proposed a blanket
waiver of the 85-15 percent ratio
requirement for servicepersons who
enroll in high school, because the
agency is concerned that this would
encourage the establishment of PREP
(with all its attendant problems) under
another name. Since the agency did not

. experience fewer problems with PREP

when offered by small schools, it does
not think it would be appropriate to
provide a special waiver for small
schools.

On the other hand, circumstances may
occur when the computation of this ratio
should be waived for an individual
course. Therefore, the VA did not decide
to prohibit waivers. The proposed
regulation allows for waiver on a
course-by-course basis.

The VA is not aware of any Federal
rule which may duplicate, overlap or
conflict with the proposed regulation.

This proposal also would amend
§ 21.4206 to require an educational
institution to certify as to its compliance
with chapters 34, 35, and 36, title 38,
United States Code, before it can
receive a reporting fee.

The agency is making this proposal
because such a report now is required
by section 1784(b), title 38, United States
Code. The objective of the proposal is to
bring educational institutions into
compliance with the new law. The
proposal will affect all educational
institutions offering courses approved
for veterans' training including courses
offered by public schools located in
school districts with less than 50,000
population, and not-for-profit
educational institutions which are
independently owned and operated.

Since the law contains no provisions
for allowing exceptions to this réporting
requirement, the VA does not think it
has the authority to provide different
rules for small school districts.
Therefore, the VA could not consider
alternatives to the proposed amended
regulation.

The VA is not aware of any Federal
rules which may duplicate, overlap or
conflict with the proposed regulation.

This proposal also would amend
§ 21.4252. That section forbids the VA's
approving a veteran's or eligible
person’s enrollment in a course with a
vocational objective unless the veteran
or eligible person or educational
institution shows that generally one-half
or more of the people completing the
course over the preceding 2 years have
found employment in the occupational
category for which the course is
designed to provide training. This
requirement is found in section 1673(a),
title 38, United States Code.

Since veterans do not know who has
graduated from a course over the
preceding 2 years, this requirement of
law has had the effect of requiring
schools offering vocational courses to
survey their recent graduates to
determine if they had found the
necessary employment.

The VA proposes to change this
regulation, because the underlying law
now has been amended. The law
provides an exemption for those courses
where veterans and eligible persons
enrolled in the institution did not exceed
35 percent of the total enrollment in the
institution and the course met the
requirement during any 2-year period
ending after October 16, 1980. The law
gives the VA further authority to waive
this requirement entirely if it would
cause an undue administrative hardship
on an educational institution because of
the small proportion of veterans and
eligible persons enrolled in the
institution.

One of the purposes of the GI Bill is to
help veterans readjust vocationally. The
50 percent employment requirement is
designed to ensure that the veteran has
a reasonable chance of finding
employment if he or she completes a
course with a vocational objective. This
requirement also establishes a measure
of accountability for schools that offer
vocational programs. The objective of
the amendment to the regulation is to
implement the exemption and waiver
provisions of the law while making sure
that the original purpose of the 50
percent employment requirement is not
lost.

The statutory exemption to the
requirement is incorporated into the
regulation without change. The VA does
not believe that the law permits
alternatives.

In considering how to implement the
waiver provision which would allow
special treatment of small schools, the
VA considered several alternatives,
since the 50 percent employment
requirement may apply to not-for-profit
schools which are independently owned
and operated as well as to school
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districts with less than 50,000
population.

One of the alternatives was to allow a
waiver if a course met the requirements
for a waiver of the 2-year operation
provision (38 CFR 21.4251). This would
have had a minimal economic impact,
because some courses that need a
waiver of the 2-year operation
requirement also need a waiver of the 50
percent employment requirement. If the
criteria for a waiver of both provisions
were the same, the school would need to
gather and present only one set of
evidence.

The VA decided not to propose this,
however. The criteria to be met to waive
the 2-year operation provision are not
germane to waiving the 50 percent
employment requirement. These criteria
would favor public vocational schools
even though they typically have a larger
veteran enrollment than private schools.
Consequently, small schools would not
benefit from these criteria. Hence, to
adopt the criteria would be inconsistent
with the objectives of the statute which
authorized the waiver.

Accordingly, the VA decided to
propose the criteria found in
§ 21.4252(g)(8). The requirement that the
number of veterans and eligible persons
enrolled in the school during the
previous 2 years must never have
exceeded 35 percent of total enrollment
of the school is taken from the criteria
for obtaining an exemption. It should not
be easier to obtain a waiver than it is to
obtain an exemption.

The requirement that the number of
veterans and eligible persons enrolled in
the course never exceed 20 percent of
the total enrollment in the course during
the 2-year period was chosen because it
ensures that a substantial number of
nonveterans believe that there is a good
chance they will be employed if they
successfully complete the course. The
VA considered several percentages, but
finally chose 20 percent because that
figure was suggested by the National
Association of State approving agencies.
A lower percentage for a small school
would be inappropriate, since that
would be inconsistent with the purpose
of the statutory requirement.

The additional waiver criterion that
requires the cost to the school of
compliance to exceed $22 times the
number of eligible veterans and other
eligible persons enrolled in the program
is derived from related provisions of the
VA law. The maximum reporting fee the
VA may pay to a school is $11 per
student per year. Since the 50 percent
employment requirement covers a 2-
year period, the VA believes that it
would be reasonable not to require a 50
percent employment survey if the cost of

the survey exceeds the money the VA
pays to the school. Since in many
instances there are economies of scale
in verifying the employment of
graduates, this criterion should help
small schools.

The VA also has included a criterion
that the State approving agency and the
VA must consider whether a school
would have to collect data on
employment of graduates solely to
satisfy the 50 percent employment
criterion. The VA considered prohibiting
a waiver if the school had to collect data
for another Federal, State or local
agency, but did not do so. Since this is
not a criterion which by itself would
form the basis for a denial of a waiver,
the VA does not think it necessary to
make different criteria for small schools
and school districts,

The proposed regulation will not
impose any new reporting or compliance
requirements. It may eventually result in
an exemption or a waiver for most
courses with vocational objectives due
to declining VA enrollments. This is
designed to reduce reports, not increase
them.

The surveys necessary to meet the 50
percent employment requirement
overlap, in part, survey conducted for
the Vocational Education Data System
(VEDS) developed by the Department of
Education and surveys conducted for
Programs and Enroliments in
Noncollegiate Postsecondary Schools by
the Department of Education. The
overlap is not complete because VEDS
includes surveys of graduates of degree
programs, and neither survey identifies
people excludable from the 50 percent
employment survey, such as people on
active duty. Although this partial
overlap exists, the VA does not know of
any Federal rules which duplicate,
overlap or conflict with the exemption
and waiver provisions of the proposal.

The Administrator of Veterans'
Affairs hereby certifies that the
remainder of these proposed regulations,
if promulgated, will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
The remainder of the regulations are
exempt from the initial and final
regulatory flexibility analyses
requirements of sections 603 and 604.
This certification is based on the fact
that the remainder of these regulations
either make mere editorial and internal
technical changes, or primarily will
affect individual benefit recipients.
While the latter may have some indirect
economic effect on some small entities,
it will not be significant in magnitude.

The Catalog of Federal Domestic
Assistance number for the programs
affected by this proposal are 64.111 and
64.117.

List of Subjects in 38 CFR Part 21

Civil rights, Claims, Education, Grant
programs—education, Loan programs—
education, Reporting requirements,
Schools, Veterans, Vocational
education, Vocational rehabilitation.

Approved: September 1, 1982. .

By direction of the Administratiun.
Everett Alvarez, Jr.,

Deputy Administrator.

PART 21—[AMENDED]

The Veterans Administration
proposes to amend 38 CFR Part 21 as set
forth below:

1. Section 21.1030 is revised as
follows:

§21.1030 Claims.

The veteran must file a specific claim
for educational assistance allowance in
the form prescribed by the
Administrator. Servicepersons must
consult with their service education
officer before applying for educational
assistance. (38 U.S.C. 1671)

2.In § 21.1031, paragraph (a) is
revised as follows:

§ 21.1031 Informal claims. -

(a) The Veterans Administration will
consider any communication from a
veteran, an authorized representative or
a Member of Congress to be an informal
claim, if it indicates an intent to apply
for educational assistance. If the veteran
has not filed a formal claim, the
Veterans Administration will send him
or her an application form when it
receives an informal claim. If the
Veterans Administration receives the
application form within 1 year after the
date it was sent to the veteran, the
Veterans Administration will consider it
filed on the date of receipt of the
informal claim. (38 U.S.C. 1671)

* * * * *

3. In § 21.1032, the introductory
portion preceding paragraph (a) and
paragraphs (b) and (d)(1) are revised.

§21.1032 Time limits.

The provisions of this section are
applicable to original applications,
formal or informal, and to applications
for increased educational assistance
allowance because of a dependent. (38
U.S.C. 1671)

. » *

(b) New claim. After the claim is
abandoned, any subsequent
communication which is an informal
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claim is a new application. The date of
receipt of the communication is the date
of application. (38 U.S.C. 1671)

(d) Time limit for filing a claim for an
extended period of eligibility. * * *

(1) October 17, 1981, (38 U.S.C.
1662(a))

4. In § 21.1041, paragraphs (a)(4), (b),
(c), and (d)(2) are revised as follows:

§ 21.1041 Periods of entitiement.

(a) General. * * *

(4) The 45 months limitation may be
exceeded when the Veterans
Administration authorizes an extension
under paragraph (d) of this section or
when the Veterans Administration
makes no charge against entitlement, as
provided in § 21.1045(a) because the
veteran, serviceperson or eligible person
is pursuing a course at a secondary level
under the Program of Special Assistance
for the Educationally Disadvantaged. (38
U.S.C. 1662)

(b) Prior Veterans Administration
training. The period of entitlement for
educational assistance when added to
education or training received under any
laws cited in § 21.4020 will not exceed
48 months of full-time educational
assistance, except as provided in
paragraph (a)(4) of this section. The
Veterans Administration will compute a
reduction in the period of entitlement
because of prior training as provided in
paragraph (c) of this section. (38 U.S.C.
1662)

(c) Reduction for prior Veterans
Administration training. Where the
period of entitlement is subject to
reduction by reason of prior training, the
Veterans Administration will convert
the period remaining to months and
days after subtracting the period of prior
training. (38 U.S.C. 1795)

(d) Extension. * * *

(2) When the period of entitlement
ends after more than half the course has
been completed the veteran's or eligible
person’s period of entitlement will be
extended—

(i) In a course consisting exclusively
of flight training—

(A) To the end of the course or

(B) The additional amount of
instruction that $846 will provide
effective October 1, 1980 and $888 will
provide effective January 1, 1981,
whichever is less;

(ii) In a course pursued exclusively by
correspondence—

(A) To the end of the course or

(B) The additional amount of
instruction that $916 will provide
effective October 1, 1980 and $958 will
provide effective January 1, 1981,
whichever is less;

(iii) In all other schools—

(A) To the end of the course or

(B) For 12 weeks, whichever is less.
(38 U.S.C. 1661, 1677(b) 1786(a))

5. In § 21.1043, paragraph (d) is
revised as follows:

§21.1043 Extended period of eligibility.

(d) Discontinuance. If the veteran is
pursuing a course on the date an
extended period of eligibility expires (as
determined under this section), the
Veterans Administration will
discontinue the educational assistance
allowance effective the day before the
end of the extended period of eligibility.
(38 U.S.C. 1662)

6. Section 21.1045 is revised as
follows:

§21.1045 Entitilement charges.

The Veterans Administration will
make charges against entitlement only
when required by this section. Charges
will be based upon the principle that a
veteran or eligible person who trains full
time for 1 day should be charged 1 day
of entitlement. The provisions of this
section apply to veterans, eligible
persons training under chapter 35, title
38, United States Code, as well as to
velerans training under chapter 31, title
38, United States Code who make a
valid election under § 21.21 to receive
educational assistance allowance
equivalent to that paid to veterans
training under chapter 34.

(a) Courses resulting in no entitlement
charge. The Veterans Administration
will make no charge against the
entitlement of—

(1) An eligible serviceperson who is
pursuing a course leading to a
secondary schoel diploma or an
equivalency certificate as described in
§ 21.4235;

(2) A veteran, eligible spouse or
surviving spouse who—

(i) On October 1, 1980 was pursuing a
course leading to a secondary school
diploma or an equivalency certificate as
described in § 21.4235; and

(ii) Has remained continuously
enrolled since October 1, 1980, in a
course leading to a secondary school
diploma or an equivalency certificate.

(3) A veteran, eligible spouse or
surviving spouse who—

(i) Is pursuing a course leading to a
secondary school diploma or an
equivalency certificate as described in
§ 21.4235; and

(ii) Received educational assistance
allowance based upon the tuition and
fees charged for the course; or

(4) A veteran, not on active duty,
eligible spouse or surviving spouse who

is pursuing refresher, remedial or
deficiency courses. (38 U.S.C. 1691, 1733)

(b) Course for which entitlement will
be charged. The Veterans
Administration will make a charge
against the period of entitlement of—

(1) A veteran or serviceperson for a
program consisting of flight training
under chapter 34;

(2) A veteran or eligible person for a
program of apprenticeship or other on-
the-job training under chapter 34 or 35;

(3) A veteran or serviceperson under
chapter 34 or a spouse or surviving
spouse under chapter 35 who is pursuing
a correspondence course; or

(4) A veteran, not on active duty,
eligible spouse or surviving spouse
who— -

(i) Is pursuing a course leading to a
secondary school diploma or an
equivalency certificate as described in
§ 21.4235,

(ii) Elects to receive educational
assistance allowance at the rate
described in § 21.4136(a) or § 21.4137(a),
as appropriate, and

(iii) Either was not pursuing a course
leading to a secondary school diploma
or equivalency certificate on October 1,
1980, or has not remained continuously
enrolled in such a course since October
1, 1980; or

(5) A serviceperson under chapter 34
or an eligible child under chapter 35 who
is pursuing a refresher, remedial or
deficiency course; or :

(8) A veteran, serviceperson or
eligible person under either chapter 34
or 35 for the pursuit of any course not
described in paragraph (a) of this
section. (38 U.8.C. 1661, 1677(b), 1691)

(c) Determining entitlement charge.
The provisions of this paragraph do not
apply to those courses listed in
paragraph (a) of this section or to flight
training, apprenticeship or other on-job
training, correspondence courses, or to
courses offered through independent
study.

(1) For all other courses the Veterans
Administration will make a charge
against entitlement—

(i) On the basis of total elapsed time
(1 day for each day of pursuit) if the
veteran or eligible person is pursuing the
program of education on a full-time
basis,

(ii) On the basis of a proportionate
rate of elapsed time, if the veteran or
eligible person is pursuing the program
of education on a three-quarter, one-half
or less than one-half time basis. For the
purpose of this computation, training
time which is less than one-half, but
more than one-guarter time, will be
treated as though it were one-quarter
time training.
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(2) The Veterans Administration will
compute elapsed time from the
commencing date of enrollment to date
of discontinuance, If the veteran or
eligible person changes his or her
training time after the commencing date
of enrollment, the Veterans
Administration will—

(i) Divide the enrcllment period into
separate periods of time during which
the veteran's eligible person’s training
time remains constant; and

(if) Compute the elapsed time
separately for each time period. (38
U.S.C. 1661)

(d) Entitlement charge—independent
study. The Veterans Administration will
make charges against the entitlement of
a veteran or eligible person in the
manner described in paragraph (c) of
this section, if he or she is pursuing a
program of education solely by
independent study. However, the
computation will always be made as
though the veteran's or eligible person's
training were one-quarter time. (38
U.S.C. 1682(e))

(e) Entitlement charge—flight
training. The charge against entitlement
for pursuit of a program consisting of
flight training shall be 1 month for
each—

(1) $302 which is paid to the veteran
as an educational assistance allowance
after September 30, 1980 and before
January 1, 1981 for flight training, and

(2) $317 which is paid to the veteran
as an educational assistance allowance
after December 31, 1980 for flight
training. (38 U.S.C. 1677(b))

(f) Entitlement charge—
apprenticeship or other on-job training.
The charge against entitlement for
pursuit of apprenticeship or other on-
the-job training program shall be 1
month for each month educational
assistance allowance is paid to the
veteran or eligible person for the
program. If there are deductions from
the veteran’s or eligible person’s
educational assistance allowance due to
his or her excessive absences, the
Veterans Administration will combine
the portions of a month for which
deductions were made. The Veterans
Administration will make no charge
against the entitlement for the period of
combined deductions. (38 U.S.C. 1787)

(8) Entitlement charge—
correspondence course. (1) For contracts
entered into before January 1, 1973 the
charge against entitlement for pursuit of
a course exclusively by correspondence
will be 1 month for each $175 paid as
educational assistance allowance;

(2) For contracts entered into after
December 31, 1972 the charge against
entitlement for pursuit of a course

exclusively by correspondence will be 1
month for each—

(i) $220 paid after December 31, 1972
and before September 1, 1974 to a
veteran or surviving spouse as an
educational assistance allowance.

(ii) $260 paid after August 31, 1974 and
before January 1, 1975,

(iii) $270 paid after December 31, 1974
and before October 1, 19786,

(iv) $292 paid after September 30, 1976
and before October 1, 1977,

(v) $311 paid after September 30, 1977
and before October 1, 1980,

(vi) $327 paid after September 30, 1980
and before January 1, 1981, and

(vii) $342 paid after December 31,
1980. (38 U.S.C. 1786(a))

(h) Overpayment cases. The Veterans
Administration will make a charge
against entitlement for an overpayment
only if the overpayment is discharged in
bankruptcy, is waived, and is not
recovered, or is compromised. (38 U.S.C.
1661)

(1) The charge against entitlement if
the overpayment is discharged in
bankruptcy or is waived and is not
recovered will be at the appropriate rate
for the elapsed period covered by the
overpayment,

(2) The charge against entitlement if
the overpayment is compromised will be
determined by:

(i) Subtracting the accepted
compromise offer from the total amount
of the overpayment,

(i) Dividing the result obtained in
paragraph (h)(2)(i) of this section by the
total amount of the overpayment, and

(iii) Multiplying the percentage figure
obtained in paragraph (h)(2)(ii) of this
section by the amount of the entitlement
which represents the whole overpaid
period. (38 U.S.C. 1661)

(i) Interruption to conserve
entitlement. A veteran may not interrupt
a certified period of enrollment for the
purpose of conserving entitlement. An
educational institution may not certify a
period of enrollment for a fractional part
of the normal term, quarter or semester,
if the veteran is enrolled for the term,
quarter or semester. The Veterans
Administration will make a charge
against entitlement for the entire period
of certified enrollment, if the veteran is
otherwise eligible for benefits, except
when benefits are interrupted under any
of the following conditions: (38 U.S.C.
1661)

(1) Enrollment is actually terminated;

(2) The veteran cancels Kis or her
enrollment, and does not negotiate an
educational benefits check for any part
of the certified period of enrollment;

(3) The veteran interrupts his or her
enrollment at the end of any term,
quarter, or semester within the certified

period of enrollment, and does not
negotiate a check for educational
benefits for the succeeding term,
quarter, or semester;

(4) The veteran requests interruption
or cancellation for any break when a
school was closed during a certified
period of enrollment, and the Veterans
Administration continued payments
under an established policy based upon
an Executive order of the President or
an emergency situation. Whether the
veteran negotiated a check for
educational benefits for the certified
period is immaterial. (38 U.S.C. 1661)

(j) Accelerated payment—chapters 34
and 35, The Veterans Administration
will make a charge against the
entitlement of a veteran or eligible
person who receives an accelerated
payment at the rate of 1 month for each
amount of accelerated payment
(exclusive of the matching payment from
the State and/or local governmental
unit) equal to the full-time monthly rate
payable to the veteran or eligible person
under § 21.4136(a) at the time he or she
applied for an accelerated payment. (38
U.S.C. 1682A, 1738)

(k) Education loan after otherwise
applicable delimiting date—chapter 34
or 35 spouse or surviving spouse. The
Veterans Administration will make a
charge against the entitlement of a
veteran, spouse or surviving spouse who
receives an educational loan pursuant to
§ 21.4501(c) at the rate of 1 day for each
day of entitlement that would have been
used had the veteran, spouse or
surviving spouse been in receipt of
educational assistance allowance for
the period for which the loan was
granted. (38 U.S.C. 1662, 1712)

7. In § 21.3032, paragraph (c) is revised
as follows:

§21.3032 Time limits.

* * - * *

(¢) Time limit for filing a claim for an
extended period of eligibility. A claim
for an extended period of eligibility
provided by § 21.3046(d) must be
received by the Veterans Administration
by the latest of the following dates:

(1) One year from the date on which
the spouse's or surviving spouse’s
original period of eligibility ended.

(2) One year from the date on which
the spouse's or surviving spouse’s
physical or mental disability no longer
prevented him or her from beginning or
resuming a chosen program of
education.

(3) October 17, 1981. (38 U.S.C. 1712)

8. In § 21.3046, paragraph (c) is revised
as follows:




46312 Federal Register / Vol.

-

47, No. 201 / Monday, October 18, 1982 / Proposed Rules

§21.3046 Periods of eligibility; spouses
and surviving spouses.

* * * . ~

(c) Extension to ending date. (1) The
ending date of a spouse's period of
eligibility may be extended when the
spouse is enrolled and eligibility ceases
for one of the following reasons:

(i) The veteran is no longer rated
permanently and totally disabled;

(ii) The spouse is divorced from the
veteran without fault on the spouse's
part; or

(iii) The spouse no longer is listed in
any of the categories of
§ 21.3021(a)(3)(ii).

(2) If the spouse is enrolled in a school
operating on a quarter or semester
system, the Veterans Administration
will extend the period of eligibility to
the end of the quarter or semester,
regardless of whether the spouse has
reached the midpoint of the quarter,
semester or term.

(8) If the spouse is enrolled in a school
not operating on a quarter or semester
system, the Veterans Administration
will extend the period of eligibililty to
the earlier of the following:

(i) The end of the course, or

(ii) 12 weeks.

(4) If the spouse is enrolled in a course
pursued exclusively by correspondence,
the Veterans Administration will extend
the period of eligibility to whichever of
the following will result in the lesser
expenditure:

(i) The end of course, or

(ii) The total additional amount of
instruction that $916 will provide
effective October 1, 1980, or that $958
will provide effective January 1, 1981.

(5) The Veterans Administration will
not extend the period of eligibility when
the spouse is pursuing training in a
training establishment as defined in
§ 21.4200(c)

(6) An extension may not—

(i) Exceed maximum entitlement, or

(ii) Extend beyond the delimiting date
specified in paragraph (a) or (d) of this
section, as appropriate. (38 U.S.C.
1711(b), 1712(b), 1732, 1786)

9. Sections 21.3300, 21.3301, 21.3302,
21.3303, 21.3304, 21.3305 and 21.3306 are
revised as follows:

§21.3300 Special restorative training.

(a) Purpose of special restorative
training. The Veterans Administration
may prescribe special restorative
training where needed to overcome or
lessen the effects of a physical or mental
disability for the purpose of enabling an
eligible child to pursue a program of
education, special vocational program or
other appropriate goal. Medical care and

lreatment or psychiatric treatment are
not included. (38 U.S.C. 1740)

(b) Special restorative training
courses. The Vocational Rehabilitation
Board may prescribe for special
restorative training purposes courses
such as—

(1) Speech and voice correction or
retention,

(2) Language retraining,

(3) Speech (lip) reading,

(4) Auditory training,

(5) Braille reading and writing,

(6) Training in ambulation,

(7) One-hand typewriting,

(8) Nondominant handwriting,

(9) Personal, social and work
adjustment training,

(10) Remedial reading, and

(11) Courses at special schools for
mentally and physically disabled or

{(12) Courses provided at facilities
which are adapted or modified to meet
special needs of disabled students, (38
U.S.C. 1740)

(c) Duration of special restorative
training. The Veterans Administration
may provide special restorative training
in excess of 45 months where an
additional period of time is needed to
complete the training. Entitlement,
including any authorized in excess of 45
months, may be expended through an
accelerated program requiring a rate of
payment for tuition and fees in excess of
$103 per calendar month, effective
October 1, 1980, and a monthly payment
in excess of $108 per calendar month,
effective January 1, 1981. See §8§ 21.3303
and 21.3333(b). (38 U.S.C. 1741(b), 1742)

(d) Special restorative training
precluded in Veterans Administration
facilities. Special restorative training

. will not be provided in Veterans

Administration facilities. (38 U.S.C.
1743(b))

§21.3301 Need.

(a) Determination of need. When the
case of a handicapped child is referred
to the Vocational Rehabilitation Board,
because of a request by a parent or
guardian or upon recommendation of a
counselor, the board will consider
whether—

(1) There exists a handicap which will
interfere with pursuit of a program of
education;

(2) It is in the best interests of an
eligible child to begin special restorative
training after his or her 14th birthday;

(3) The period of special restorative
training materially will improve the
eligible child’s ability to—

(i) Pursue a program of education,

(ii) Pursue a program of specialized
vocational training,

(iii) Obtain continuing employment in
a sheltered workshop, or

{iv) Adjust in his or her family or
community; (38 U.S.C. 1741(a))

(4) The special restorative training
may be pursued concurrently with a
program of education; and

(5) Training will affect adversely the
child's mental or physical condition;

(6) The Veterans Administration—

(i) Has considered assistance
available under provisions of State-
Federal programs for education of
handicapped children, and

(ii) Has determined that it is in the
child’s interest to receive benefits under
chapter 35, (38 U.S.C. 1741(a))

(b) Development and implementation.
When the board decides that special
restorative training is needed, a
Veterans Administration counseling
psychologist in the Vocational
Rehabilitation and Counseling Division
will prepare an individualized, written
rehabilitation plan. The plan will be
prepared jointly with the eligible child
and parent or guardian. (38 U.S.C.
1741(a))

(¢) Netification of disallowance,
When a parent or guardian has
requested special restorative training on
behalf of an eligible child, and the board
finds that this training is not needed or
will not materially improve the child’s
condition the Veterans Administration
will inform the parent or guardian of the
finding. {38 U.S.C. 1713)

(d) Reentrance after interruption.
When the case of an eligible child is
referred for consideration of reentrance
into special restorative training
following an interruption, the board will
recommend approval if there is
reasonable expectation that the purpose
of special restorative training will be
accomplished. See § 21.3306. (38 U.S.C.
1740)

§ 21.3302 Agreements.

(a) Agreements to provide training.
The Veterans Administration may make
agreements with public or private
educational institutions or others to
provide suitable and necessary special
restorative training for an eligible child.
(38 U.S.C. 1743)

(b) ZTuition charge. When a customary
tuition charge is not applicable, the
agreement will include the fair and
reasonable amounts which may be
charged the parent or guardian for the
training provided an eligible child. (38
U.S.C. 1743)

(c) Content of agreement. Each
agreement will include the same type of
information required for special
restorative training for disabled
veterans under 38 U.S.C. ch. 31,
including the requirement that the
educational institutions, or others with
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whom arrangements have been made,
report to the Veterans Administration
promptly the eligible child’s enrollment
in, interruption or termination of the
course of special restorative training. (38
U.S.C. 1743)

§ 21.3303 Extent of training.

(a) Length of special restorative
training. Ordinarily, special restorative
training may not exceed 12 months.
When the Vocational Rehabilitation
Board determines that more than 12
months is necessary, it will refer the
program to the Director, Vocational
Rehabilitation and Counseling Service
for prior approval. Where the plan for a
program of special restorative training
itself (not in combination with the
program of education) or special
vocational training will require more
than 45 months (or its equivalent in
accelerated payments) the plan will be
included in the recommendation to the
Director, Vocational Rehabilitation and
Counseling Service for approval. (38
U.S.C. 1743(b))

(b) Age limitation. No eligible child
may receive special restorative training
after reaching age 31. (38 U.S.C. 1712)

(¢) Full-time training. An eligible child
will pursue special restorative training
on a full-time basis.

(1) Full-time training requires training
for—

(i) That amount of time per week
which commonly is required for a full-
time course at the educational
institution when, based on medical
findings, the Veterans Administration
determines that the eligible child's
physical or mental condition permits
training for that amount of time, or

(ii) The maximum time per week
permitted by the child's disability, as
determined by the Veterans
Administration, based on medical
findings, if the disability precludes the
weekly training time stated in paragraph
(c)(1)(i) of this section.

(2) If the hours per week that can
reasonably be devoted to restorative
training will not of themselves equal the
time required by paragraph (c)(1) of this
section, the course will be supplemented
with subject matter which will
contribute toward the objective of the
program of education. (38 U.S.C. 1742(c))

§ 21.3304 Assistance during training.

(a) General. A vocational
rehabilitation specialist will provide the
professional and technical assistance
needed by the eligible child in pursuing
special restorative training. The
assistance will be timely, sustained and
personal. (38 U.S.C. 1741)

(b) Adjustments in the training
situation. The vocational rehabilitation

specialist must be continually aware of
the eligible child's progress. At frequent
intervals he or she will determine
whether the eligible child is progressing
satisfactorily. When the vocational
rehabilitation specialist determines that
adjustments are needed in the course or
in the training situation, he or she will
act immediately to bring about the
adjustments in accordance with the
following:

(1) When the eligible child or his or
her instructor indicates dissatisfaction
with elements of the program, the
vocational rehabilitation specialist,
through personal discussion with the
eligible child or his or her instructor or
both, will, if possible, correct the
difficulty through such means as making -
minor adjustments in the course or by
persuading the eligible child to give
more attention to performance.

(2) When major difficulties cannot be
corrected, the vocational rehabilitation
specialist will prepare a report of
pertinent facts and recommendations for
action by the Vocational Rehabilitation
Board.

(3) Action will be taken to terminate
the eligible child's course at the proper
time so that his or her entitlement may
be conserved when the vocational
rehabilitation specialist determines
that—

(i) The eligible child is progressing
much faster than anticipated, and

(ii) The eligible child’s course may be
terminated with satisfactory results
before the time originally planned. (38
U.S.C. 1741)

§21.3305 “Interrupted” status.

(8) Special restorative training should
be uninterrupted. An eligible child once
entered into special restorative training
should pursue his or her course to
completion without interruption.
Wherever possible, continuous training
shall be provided for each eligible child,
including training during the summer,
except where, because of his or her
physical condition or other good reason,
it would not be to his or her best interest
to pursue training. As long as the
eligible child is progressing
satisfactorily toward overcoming his or
her handicap, the eligible child will be
continued in his or her course of training
without accounting for days of
nonattendance within the authorized
enrollment. (38 U.S.C. 1741)

(b) Interrupting special restorative
training. Special restorative training will
be interrupted as necessary under the
following conditions:

(1) During summer vacations or
periods when no instruction is given
before and after summer sessions.

(2) During a prolonged period of
illness or medical infeasibility.

(3) When the eligible child voluntarily
abandons special restorative training.

(4) When the eligible child fails to
make satisfactory progress in the special
restorative training course.

(5) When the eligible child is no longer
acceptable to the institution because of
failure to maintain satisfactory conduct
or progress in accordance with the rules
of the institution.

(6) When the eligible child's progress
is materially retarded because of his or
her negligence, lack of application or
misconduct. (38 U.S.C. 1741, 1743(b))

§ 21.3306 Reentrance after interruption.

When a course of special restorative
training has been interrupted and the
eligible child presents himself or herself
for reentrance, the Veterans
Administration will act as follows:

(a) Action by a vocational
rehabilitation specialist. A vocational
rehabilitation specialist will approve
reentrance when special restorative
training was interrupted—

(1) For a scheduled vacation period,
such as a summer break,

(2) For a short period of illness, or

(3) For other reasons which permit
reentrance in the same course of special
restorative training without corrective
action. (38 U.S.C. 1743(b))

(b) Referral to the Vocational
Rehabilitation Board. (1) The vocational
rehabilitation specialist will refer the
eligible child's case to the Vocational
Rehabilitation Board when special
restorative training was interrupted—

(i) By reason of failure to maintain
satisfactory conduct or progress, or

(ii) For any other reason which
requires corrective action, such as
change of place of training, change of
course, personal adjustment, etc.

(2) If the Vocational Rehabilitation
Board determines that the conditions
which caused the interruption can be
overcome, it will recommend the
necessary adjustment.

(3) The Vocational Rehabilitation
Board will deny reentrance when—

(i) All efforts by the board to effect
proper adjustment in the case fail, and

(ii) The board determines that
adjustment cannot be made. (38 U.S.C.
1741, 1743(b))

10. Section 21.3307 is added to read as
follows:

§ 21.3307 “Discontinued” status.

(a) Placement in “discontinued”
status. The Veterans Administration
will place an eligible child in
“discontinued" status when the
Vocational Rehabilitation Board denies
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reentrance of the eligible child into
special restorative training. (38 U.S.C.
1743(b))

(b) Notification. In any case of
discontinuance the Velerans
Administration will:

(1) Notify the eligible child's parent or
guardian of the action taken, and

(2) Inform him or her of the eligible
child's potential right to a program of
education (38 U.S.C. 1743(b)).

(c) Effect of discontinuance. An
eligible child who has been placed in
“discontinued" status is precluded from
any further pursuitof special restorative
training until a Veterans Administration
counseling psychologist in the
Vocational Rehabilitation and
Counseling Division determines that the
cause of the discontinuance has been
removed (38 U.S.C. 1743(b)).

11. In § 21.3333, paragraphs (a), (b)
and (c)(2) are revised as follows:

§ 21.3333 Rates.

(a) Rates. (1) Special training
allowance is payable at the following
monthly rate effective October 1, 1980
excepl as provided in paragraph (c) of
this section.

Course Tate Accalerated charges
Special restorative $327 | if costs for tuition and
training. fees average in excess
of $103 per month,

rate may be increased
by such amount in
excess of $103. (38
U.S.C. 1742)

(2) Special training allowance is
payable at the following monthly rate
effective January 1, 1981 except as
provided in paragraph (c) of this section.

Course ok Accelerated charges
Special restorative $342 If costs for tuition and
training. fees average in excess

of $108 per month,

US.C. 1742)

(b) Accelerated charges. (1) Effective
October 1, 1980 the Veterans
Administration may pay the additional
monthly rate if the parent or guardian
concurs in having the eligible child’s
period of entitlement reduced by 1 day
for each $10.92 that the special training
allowance exceeds the basic monthly
rate of $327.

(2) Effective January 1, 1981 the
Veterans Administration may pay the
additional monthly rate if the parent or
guardian concurs in having the eligible
child's period of entitlement reduced by

1 day for each $11.44 that the special
training allowance exceeds the basic
monthly rate of $342.

(3) The Veterans Administration will:

(i) Charge fractions of more than one-
half day as 1 day;

(ii) Disregard fractions of one-half or
less; and

(iii) Record charges when the eligible
child is entered into training (38 U.S.C.
1742).

(c) Payments in Philippine pesos.

(2) The eligible child is pursuing
training at an institution located in the
Republic of the Philippines (38 U.S.C.
1732, 1742, 1765).

12. In § 21.4001, paragraphs (a), (b),
and (c) are revised as follows:

§ 21.4001 Delegations of authority.

(a) Except as otherwise provided,
authority is delegated to the Chief
Benefits Director and to supervisory or
adjudicative personnel within the
jurisdiction of the Education Service
designated by him or her to make
findings and decisions under 38 U.S.C.
chs. 34, 35, and 36 and the applicable
regulations, precedents and instructions,
as to programs authorized by these
paragraphs (38 U.S.C. 212(a)).

(b) Authority is delegated to the Chief,
Benefits Director and the Director,
Education Service to enter into
agreements for the reimbursement of
State approving agencies under
§ 21.4153 (38 U.S.C. 212(a)).

(c) Authority is delegated to the
Director, Education Service, to exercise
the functions required of the
Administrator for:

(1) Waiver of penalties for conflicting
interests as provided by § 21.4005;

(2) Actions otherwise required of
State approving agencies under
§ 21.4150(c);

(3) Approval of courses under
§ 21.4250(c). (38 U.S.C. 212(a))

L) * * * *

13, In § 21.4008, paragraphs (a)(2), (b)
and (c) are revised and a title is added
to paragraph (a) as follows:

§ 21.4006 False or misleading statements.

(a) Payments may not be based on
false statements. * * *

(2) When the Veterans Administration
discovers that a certification or claim is
false after it has released payment, the
Veterans Administration will establish
an overpayment for only that portion of
the claim to which the claimant was not
entitled (38 U.S.C. 1780).

(b) Effect of false statements on
subsequent payments. A claimant's false
or misleading statements are not a bar
to payments based on further training
(38 U.S.C. 1780).

(c) Forfeiture, The provisions of this
section do not apply when forfeiture of
all rights has been or may be declared
under the provisions of § 21.4007'(38
U.S.C. 3503).

14. Section 21.4008 is revised to read
as follows:

§ 21.4008 Prevention of overpayments.

When approval of a course may be
withdrawn, and overpayments may
exist or be created, the Veterans
Administration may suspend further
payments to veterans or eligible persons
enrolled in the school until the question
of withdrawing approval is resolved.
See § 21.4134 (38 U.S.C. 1790(b)).

15. In § 21.4009, paragraphs (a) and (b)
are revised as follows:

§ 21.4009 Overpayments—waiver or
recovery.

(a) General. (1) The amount of the
overpayment of educational assistance
allowance or special training allowance
paid to a veteran or eligible person
constitutes a liability of that veteran or
eligible person.

(2) The amount of the overpayment of
educational assistance allowance or
special training allowance paid to a
veteran or eligible person constitutes a
liability of the education institution if
the Veterans Administration determines
that the overpayment was made as the
result of willful or neligent:

(i) Failure of the educational
institution to report, as required by
§§ 21.4203 and 21.4204, excessive
absences from a course or
discontinuance or interruption of a
course by a veteran or eligible person, or

(ii) False certification by the
educational institution. ;

(3) If it appears that the falsity or
misrepresentation was deliberate, the
Veterans Administration may not
pursue administrative collection pending
a determination whether the matter
should be referred to the Department of
Justice for possible civil or criminal
action. However, the Veterans
Administration may recover the amount
of the overpayment from the educational
institution by administrative collection
procedure when the Veterans
Administration determines the false
certification or misrepresentation
resulted from an administrative error or
a misstatement of fact and that no
criminal-or civil action is warranted.

(4) If the Veterans Administration
recovers any part of the overpayment
from the education institution, it may
reimburse the educational institution if
the Veterans Administration
subsequently collects the overpayment
from a veteran or eligible person. The
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reimbursement will be made when the
total amount of the overpayment
collected from the veterans, eligible
persons and the educational institution
exceeds the total amount of which the
educational institution is liable and will
be equal to the excess.

(5) This paragraph does not preclude
the imposition of any civil or criminal
liability under this or any other law. (38
U.S.C. 1785)

(b) Reporting. (1) If a school is
required to make periodic or other
certifications, the Veterans
Administration may consider the
following in determining whether a
school in potentially liable for an
overpayment:

(i) The school's failure to report, or to
report timely facts which resulted in an
overpayment, or

(ii) The school's submission of an
incorrect certification as to fact.

(2) In either instance the Veterans
Administration will consider other
pertinent factors such as:

(i) Allowing for occasional clerical
error or occasional administrative error:

(ii) The school's past reliability in
reporting;

(iii) The adequacy of the school's
reporting system; and

(iv) The extent of noncompliance with
reporting requirements: 38 U.S.C. 1785)

- - -

16. Section 21.4020 is revised as
follows:

§21.4020 Two or more programs.

(a) Limit on training under two or
more programs. The aggregate period for
which any person may receive
assistance under two or more of the
following laws may not exceed 48
months (or the part-time equivalent):

(1) Part VII or VIII, Veterans
Regulations numbered 1(a), as amended:

(2) Title II of the Veterans'
Readjustment Assistance Act of 1952;

(3) The War Orphans' Educational
Assistance Act of 1956;

(4) 39 U.S.C. chs. 32, 34, 35 and 36 and
the former chapter 33 (38 U.S.C. 1795(a)).

(b) Limit on combining assistance
received under Chapter 31 with
assistance under another program. No
person may receive assistance under
chapter 31, title 38, United States Code
in combination with any provisions of
law listed in paragraph (a) of this
section in excess of 48 months (or the
part-time equivalent) unless the
Veterans Administration determines
that additional months of benefits under
chapter 31 are necessary to accomplish
the purpose of the veteran's
rehabilitation program (38 U.S.C.
1795(b)).

17. Section 21.4022 is amended as
follows:

A. By removing the words “his" and
“he" and inserting the words "his or
her" and "he or she" respectively in the
first sentence of paragraph (a).

B. By revising paragraph (b) as set
forth below:

§21.4022 Nonduplication—38 U.S.C. Chs,
31, 34, and 35.

* . * 3

(b) Prior training. If a veteran, who is
also an eligible person, has received
educational assistance under chapter 34
and 35, the program previously pursued
will be utilized to the fullest extent
practicable in determining the character
and duration for which enrollment may
be approved under the other chapter (38
U.S.C. 1671, 1721).

18. Section 21.4025 is amended as
follows:

A. By removing the word “him" and
inserting the words “him or her" in
paragraphs (a)(2) and (b])(3).

B. By removing the word “he" and
inserting the words “he or she" in
paragraph (b)(1).

C. By revising paragraph (b)(2) as
follows:

§ 21.4025 Nonduplication—Federal
progral

(b) Chapter 34. Payment of
educational assistance allowance is
prohibited to an otherwise eligible
veteran:

- . - - .

(2) For a unit course or courses which
are being paid for in whole or in part by
the Department of Health and Human
Services during any period that he or
she is on active duty with the Public
Health Service; or (38 U.S.C. 1781)

19. In § 21.4102, paragraph (a) is
revised as follows:

§21.4102 Requirement—38 U.S.C. Chapter
35.

(a) Child. Counseling is required for
an eligible child if;

(i) The eligible child may require
specialized vocational or special
restorative training, or

(ii) the eligible child has reached the
compulsory school attendance age
under State law, but has neither reached
his or her 18th birthday nor completed
secondary schooling (See § 21.3040(a)).

(2) In all other cases the counseling
psychologist will assist in preparing an
educational plan only of the eligible
child, or his or her parent or guardian
requests assistance (38 U.S.C. 1720, 1736,
1741, 1761).

20. Section 21.4105 is revised as
follows:

§ 21.4105 Special training—38 U.S.C.
Chapter 35.

(a) Initial counseling. A counseling
psychologist in the Vocational
Rehabilitation and Counseling Divison
will counsel a handicapped person
before a case is considered by the
Vocational Rehabilitation Board
(established under § 21.715 to determine
need for a course of specialized
vocational training or special restorative
training (38 U.S.C. 1736).

(b) Counseling after special
restorative training. When an eligible
child completes or discontinues a course
of special restorative training without
having selected an objective and a
program of education, a counseling
psychologist in the Vocational
Rehabilitation and Counseling Division
will provide additional counseling to
assist the child in selecting a program of
education (38 U.S.C. 1761).

21, Section 21.4130 is revised as
follows:

§ 21.4130 Educational assistance
allowance.

(a) Payments of educational
assistance allowance. The Veterans
Administration will pay educational
assistance allowance at the rate
specified in §§ 21.4136 or 21.4137 while
the veteran or eligible person is pursuing
a program of education or training (38
U.S.C. 1682, 1691, 1732, 1780(a)).

(b) Excessive absences cause reduced
payments. Except for apprenticeship
and other on-the-job training programs,
the Veteran Administration will make
no payment for excessive absences (as
determined under § 21.4205(b) from a
course not leading to a standard college
degree. (See § 21.4136(i) and § 21.4137(f)
for proportionate reduction where less
than 120 hours are completed during a
month in apprenticeship and other on-
job training programs.) (38 U.S.C.
1780(a)).

(c) No payment for excessive training.
(1) The Veterans Administration will
make no payment for:

(i) Training in an apprenticeship or
other on-job training program in excess
of the number of hours approved by the
State approving agency or Veterans
Administration; or

(ii) Lessons completed in a
correspondence course in excess of the
number approved by the State
approving agency;

(2) A school's standards of progress
may permit a student to repeat a course
or portion of a course in which he or she
has done poorly. The Veterans
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Administration considers the repeated
courses to be part of the program of
education. The Veterans Administration
will make no payment for:

(i) Flight training beyond the approved
length of the course or beyond repeated
portions of the approved course
permitted by the flight school’s
approved standards of progress; or

(ii) Training in any course if the
training is not part of the veteran's or
eligible person's program of education
(38 U.S.C. 1652).

(d) Commencing date: The
commencing date will be the date of
entrance or reentrance into a course as
determined under § 21.4132 (38 U.S.C.
1681(a), 1780(a)).

(e) Ending date. The ending date will
be the earliest of the following dates:

(1) The ending date of the course or
period of enrollment as certified by the
school.

(2) The ending date of:

(i) The veteran's eligibility as
determined by §§ 21.1041, 21.1042, and
21,1043, or

(ii) The ending date of the eligible
person's eligibility as determined under
§§ 21.3041, 21.3042, and 21.3046.

(3) The ending date specified in
§ 21,4135 (38 U.S.C. 1662(a), 1681(a),
1780(a)).

(f) Final payment. The Veterans
Administration may withhold final
payment until the Veterans
Administration receives proof of
continued enrollment and adjusts the
veteran's or eligible person's account (38
U.S.C. 1780).

22. In § 21.4131, paragraphs (b) and (g)
are revised and paragraphs (h) and (i)
are added so that the added and revised
material reads as follows:

§21.4131 Commencing dates.

The commencing date of an award or
increased award of educational
assistance allowance will be determined
under this section.

(b) Certification by school: course
leads to standard college degree. (1)
When the student enrolls in any course
or subject other than one described in
paragraph (b) (2) and (3) of this section,
the commencing date of the award or
increased award of educational
assistance allowance will be:

(i) The date of registration in the term,
quarter or semester.

(ii) The date of reporting when the _
student is required by published
standards to report in advance of
registration.

(2) When the student enrolls in a
resident course or subject and the first
day of classes does not occur before the
end of the first regularly scheduled

calendar week of classes during a term,
quarter or semester, the commencing
date of the award or increased award of
educational assistance allowance will
be the first day of classes. :

(3) When the student enrolls in a
resident course or subject and the first
day of classes is more than 14 days after
the date of registration, the commencing
date of the award or increased award of
educational assistance allowance will
be the first day of classes (38 U.S.C.
1681(a), 1780(a)).

(g) Correction of military records
(8§ 21.1042(b), 21.3042(b)). Eligibility of a
veteran may arise as the result of
correction or modification of military
records under 10 U,S.C. 1552, or change,
correction or modification of a discharge
or dismissal under 10 U.S.C. 1553, or
other competent military authority. In
these cases the commencing date of
educational assistance allowance will
be in accordance with the facts found,
but not earlier than the date the change,
correction or modification was made by
the service department (38 U.S.C.
1662(b)).

(h) Individuals in a penal institution.
(1) If a veteran or eligible person is paid
a reduced rate of educational assistance
allowance under § 21.4138 (p) or (q) or
§ 21.4137(k), because he or she is
incarcerated in a prison or jail, the rate
will be increased to the monthly rate
otherwise applicable effective the
earlier of the following dates:

(i) The date the tuition and fees are no
longer being paid under another Federal
program, or a State or local program, or

(ii) The date of the release from prison
or jail.

(2) If a veteran or eligible person must
be paid a reduced rate of educational
assistance allowance under §§ 21.4136(r)
or 21.4137(1) because he or she is
incarcerated in a penal institution
following a felony conviction, the rate
will be increased to the monthly rate
otherwise applicable effective the date
of release from a penal institution (38
U.S.C. 1682(g), 1732, 1780(a)).

(i) Individuals in a work-release
program or halfway house. If a veteran
or eligible person is being paid a
reduced rate of educational assistance
allowance under §§ 21.4136(r) or
21.4137(1) because he or she is in a work-
release program or halfway house
because of a conviction for a felony, the
rate will be increased to the monthly
rate otherwise applicable effective the
earlier of the following dates:

(1) The date on which the Federal
Government or a State or local
government stops paying all of his or her
living expenses, or

(2) The date of the release or parole of
the veteran or eligible person from the
halfway house or work-release program
(38 U.S.C. 1682(g), 1732, 1780(a)).

§21.4131 [Amended]

23, Immediately following § 21.4131
the cross reference “Special restorative
training. See § 21.3331" is removed.

24.In § 21.4135, paragraphs (m), (s)(3),
and (x) are added to read as follows:

§ 21.4135 Discontinuance dates.

» * - * *

(m) Incarceration in prison or jail. If a
veteran or eligible person becomes
restricted to payment of a reduced rate
of educational assistance allowance
under § 21.4136 (p) or (q) or § 21.4137(k),
the reduced rate will be effective:

(1) The date the veteran or eligible
person is incarcerated in prison or jail,
or

(2) The commencing date of the award
as determined by § 21.4131, whichever
occurs later. (38 U.S.C. 168.2(g), 1732,
1780(a))
- * - - *

(s) Reduction in rate of pursuit of
course (§21.4270). * * *

(3) An individual, who enrolls in
several subjects and reduces his or her
rate of pursuit by completing one or
more of them while continuing training
in the others, may receive an interval
payment based on the subjects
completed, if the requirements of
§ 21.4138(f) are met. If those
requirements are not met, the Veterans
Administration will reduce the
individual's benefits effective the date
the subject or subjects were completed
(38 U.S.C. 1780).

- » * * L

(x) Individuals in a work-release
program or halfway house. If a veteran
or eligible person becomes restricted to
payment at a reduced rate of
educational assistance under
§ 21.4136(r) or § 21.4137(1), because he o1
she is in a work-release program or
halfway house following a felony
conviction, the reduced rate will be
effective the latest of the following
dates:

(1) The date on which he or she was
placed in the work-release program or
halfway house,

(2) The date the Federal Government
or State or local government began
defraying all of his or her living
expenses, or

(3) The commencing date of his or her
award as determined by § 21.4131 (38
U.S.C. 1682(g), 1732, 1780(g)).

25. In § 21.41386, paragraphs (a), (c),
(h), and (j)(1) are revised, paragraphs (1),
(m), (n), (o). (p). (q). (r), (s), and (t) are
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added and paragraph (j)(4) is removed.
The added and revised material reads

as follows:

§21.4136 Rates; educational assistance

allowance; 38 U.S.C. Chapter 34.

(a) Rates. (1) Educational assistance
allowance is payable at the following
monthly rates effective October 1, 1980:

Monthly rate
Addi-
lit':nal
Type of courses No 1 2 os
1 de- | depens | S3ch
ents pendent ents tional
de-
pendent
Institutionat:
Full time.., $327 $389 $443 $27
% time.. 245 292 332 20
X time .. 164 195 222 14
Less than %
but more
than ¥ time '.. SABA L L
¥ time of less ... 82
Cooperative,
other than
farm
cooperative.
(full time
264 309 351 21
on-job (full
time only
but see
footnote?
DOIOWS...ccvisieecfussosisaivan: fuomarinines i ovwramsnaae foersvss
Payment
designated
training
assistance
allowance:
First 8 months... 237 267 201 13
Second 6
months........... 77 207 232 13
Third 6
months 19 148 172 13
Fourth 6
months and
succeeding
POrodS .........cs 59 88 113 13
Correspond-
ONCO ..ivniainanns () W ) ()
Flight training ... *) ") *) *
Farm
Cooperative: :
Full time... 264 308 351 20
% time .. 198 232 263 15
K 132 155 176 10
‘i a h r ing benefits under

34
§21. 42300:)(2) compieles his or her p«ogvam before the
designated completion time, his or her award will be recom-
puledlopemlpeymomonwmnandfmnoﬂoexcaed
$164 or $82, as appropriate, per month if the maximum
allowance is not nMial!y authorized

7 See paragraph (b) of this section.
* See footnote 5 of §2V 4270(!)) for measurement of full
time and section for ate

(¢ proportion:
reducuon in award for compiehon of less than 120 hours per

‘70peroemdlhoestabﬁshedcharqe¢ovnumbevot
lessons and serviced by the
school: Estabfmhod cm«ge means the charge for the course
t t plan R m&mme t ’ad
ime paymen appfovmq agency or actual cost for
the ecan, whichever is the lesser. Enroliments
1973, will receive 100 percent of the
4 charges. Enolk after D 31, 1972
and belom September 2, 1980 will receive 90 percent of the
established charges promded the student remains continu-
ously enrolied in his or her p The \
tration considers the continuity of an enroliment broken when
:here mkmo !ha;dg month?y mSee ;5\1 tih& Smsevvmng of
£$50NS— ance quarter

‘60,_ of the d g lovlumonandim

s lled in
snrne fiight coursa un required to pay. If a veteran or
servicaperson envolis in a flight course before Seplember 2,
1980, he or she will

of the
charqslormewsn provndodheotsheremalmconhw

before Januavy |

ously enrolied in his or her The Vi Ad
Ilalion vnll consndov the continuity of enrollmem broken when

ep lrammg for a
penod of 6 of more
monthly based on actual lhgm training reeened See
§21.1045(e),
(38 US.C. 1677, 1682, 1786, 1787)

(2) Educational assistance allowance
is payable at the following monthly
rates effec_ﬁve January 1, 1981:

Monthly rate
Additional
Jypsiof couses No 1 2 for each
dependents | dependent | dependents | additional
dependent
Institutional:
Full ime $342 $407 $464 $29
X time 257 305 348 22
X time 17 204 232 15
Less than X bul more than % time ' un .
% time or less ' 1o L
Cooperative, other than farm cooperative (full time only)....... & 276 323 367 21
App'enuce or on—pb (full time only but see footnote * below.).......
Pay d training i e allowance:
First 6 249 279 305 13
Second 6 186 217 243 13
Third 8 h 3 124 155 180 13
Fourth 6 months and succeeding Periods. .. ... . 62 92 119 13
Corresp (*) ) (*) )
Flight training. ......... *) (*) (*) *
Farm Cooperative;
X 1 SR R A A R, 276 323 367 21
% time. otogereimms 207 242 275 16
A IR S S e 138 162 184 11
‘It a veteran under chapl er 34 receving benefits \mdev §21 4280(())(2) completes his or her program before the ted
completion time, his or her award will be recomputed to permit payment of tuition and lees not 1o exceed $171 or , as

appropriate, per month if the maximum allowance s not initially authorized.
:

%

See paragraph (b) of thi
*See footnote 5 of § 21 4270(b) for measurement ot full time and paragraph (i) of this section for proportionata reduction in

award for completion of less than 120 hours per mon

‘70 percent of the established charge for number of lessons completed by the veteran and serviced by the school.
Established charge means the ‘charge for the course or courses determined on the basis of the lowest extended time payment
plan offered by the institution and approved by the appropriate State approving agency or the acwal cost 1ol the ohgable

of the

veteran, whichever is the lesser, Enroliments before January 1,
1972 and before September 2, 1980 will recaive 90 parcent of the established charg

Enroliments after December 31,

1973 will receive 100

ges
provided the student remains conunuously enrolled in his or her program. The Veterans Administration considers the continuity
of an enroliment broken when there are more than 6 months between the servicing of lessons—Allowance paid quarterly. See

§ 21.1045(q).

1860 percent of the established charges for tuition and fees which si

enrolled in the same

ﬂ ht course are required to pay. If a veteran or serviceperson enrolis in a mghl course befow September 2, 1980, he or she

lrecavesowwwmmestablshedchalgevonhecomse pr
m. The Veterans Admi will the conti

he or she remains continuously enrofled in his or her

receives no fiight trainy

ty of enroliment broken when the veteran or serviceperson
. Al paid monthly based on actual fiight training

received. See

. . . - .

(c) Active duty. The monthly rate for
an individual who is pursuing a program
of education while on active daty may
not exceed the lesser of the following
rates:

(1) The monthly rate of the cost of the
course as specified in paragraph (b) of
this section, or

(2) The appropriate rate from this
table:

e:-;iates 'F;Ia!es
ective effective
!Aeasuremen! Oct 1, Jan. 1,
1980 1981

Full time .. $327 $342
% time.. 245 257
% time.. 164 171
Lesss than X but more than %

164 171

g2| ¢ 86

(38 1U.S.C.1682)

* - - * .

(h) Payment. (1) The Veterans
Administration will pay educational
assistance allowance in a lump sum for
an entire term, quarter or semester at
the rates specified in paragraphs (b) and
(c) of this section to or on behalf of a
serviceperson who—

a penod ol 6
21,104'5‘?9). (38 US.C. 1677. 1682. 1786, 1787)

(i) Is training on a less than half-time
basis, and

(ii) Is enrolled in an institution
operating on a term, quarter or semester
basis.

(2) The Veterans Administration will
make these payments during the month
immediately following the month in
which Veterans Administration receives
certification from the educational
institution that the serviceperson has
enrolled in and is pursuing a program at
the institution. (38 U.S.C. 1780(d)

» » -

(i) Advance payment. (1) Eligibility.
The Veterans Administration shall pay
educational assistance allowance at the
rates specified in paragraph (a) of this
section to an eligible veteran, or
serviceperson on active duty enrolled in
an approved educational institution on a
half-time or more basis. (38 U.S.C. 1780)

. * * . -

(1) Courses leading to a secondary
school diploma or equivalency
certificate. (1) The monthly rate of
educational assistance allowance
payable to a serviceperson enrolled in a
course leading to a secondary school
diploma or an equivalency certificate
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shall be the rate specified in paragraph
(c) of this section.

(2) The monthly rate of educational
assistance allowance payable to a
veteran, not on active duty, who is
enrolled in a course leading to a
secondary school diploma or
equivalency certificate shall be
determined as follows:

(i) The monthly rate shall be the rate
for institutional training stated in
paragraph (a) of this section if—

(A) The veteran was enrolled in the
course on October 1, 1980, and

(B) The veteran has remained
continuously enrolled after October 1,
1980 in courses leading to a secondary
school diploma or an equivalency
certificate.

(ii) If the veteran's enrollment does
not meet the requirements of paragraph
(1)(2)(i) of this section, the veteran may
elect to receive either of the following
sets of monthly rates:

(A) The first set is either the monthly
rate of established charges for tuition
and fees required of similarly
circumstanced nonveterans enrolled in
the same program, or the monthly rate
for institutional training found in
paragraph (a) of this section, whichever
is less.

(B) The second set of monthly rates is
the monthly rate for institutional
training found in paragraph (a) of this
section. See § 21.1045 for the way in
which this election will affect the charge
against the veteran's entitlement. (38
U.S.C. 1691)

(m) Incarcerated veterans—general.
Notwithstanding the provisions of
paragraphs (a) and (c¢) of this section,
some incarcerated veterans and
servicepersons may have their
educational assistance allowance
terminated or reduced. (38 U.S.C.
1682(g), 1780(a))

(n) No educational assistance
allowance for some incarcerated
servicepersons. As with servicepersons
who are not inearcerated, the Veterans
Administration will not pay educational
assistance allowance to an incarcerated
serviceperson enrolled in a course for
which there are no tuition and fees.
Furthermore, effective October 1, 1980,
the Veterans Administration will not
pay educational assistance allowance to
a serviceperson who—

(1) Is incarcerated in a Federal, State
or local prison or jail, and

(2) Is enrolled in a course where his or
her tuition and fees are being paid for by
a Federal program (other than one
administered by the Veterans
Administration) or by a State or local
program. (38 U.S.C. 1780(a))

(o) No educational assistance
allowance for some incarcerated

veterans. (1) Other than conviction of a
felony. The Veterans Administration
will pay no educational assistance
allowance to a veteran who—

(i) Is incarcerated in a Federal, State
or local prison or jail for a reason other
than conviction of a felony, and

(ii) Is enrolled in a course—

(A) For which there are no tuition or
fees, or

(B) For which tuition and fees are
being paid by a Federal program (other
than one administered by the Veterans
Administration) or by a State or local
program.

(2) Conviction of a felony. The
Veterans Administration will pay no
educational assistance allowance to a
veteran who—

(i) Either—

(A) Is incarcerated in a Federal, State
or local penal institution for conviction
of a felony, or

(B) Is in a halfway house or work-
release program for conviction of a
felony and is having all of his or her
living expenses defrayed by a Federal,
State or local government, and

(ii) Is enrolled in a course—

(A) For which there are no tuition or
fees, or

(B) For which tuition and fees are
being paid by a Federal program (other
than one administered by the Veterans
Administration) or by a State or local
program, and

(iii) Either—

(A) Is pursuing the course on a less
than half-time basis, or

(B) Is incurring no charge for the
books, supplies and equipment
necessary for the course. (38 U.S.C.
1682(g), 1780(a))

* [p) Reduced educational assistance
allowance for some incarcerated
servicepersons. (1) Effective October 1,
1980, the Veterans Administration will
pay reduced educational assistance
allowance to a serviceperson who—

(i) Is incarcerated in a Federal, State
or local prison or jail, and

(i) Is enrolled in a course where his or
her tuition and fees are being paid for in
part by a Federal program (other than
one administered by the Veterans
Administration) or by a State or local
program.

(2) The monthly rate of educational
assistance allowance payable to such a
serviceperson shall equal the lesser of
the following:

(i) The monthly rate of the tuition and
fees being charged for the course less
the monthly rate of the portion of the
tuition and fees being paid for by the
Federal, State or local program, or

(ii) The monthly rate found in
paragraph (c)(2) of this section. (38
U.S.C. 1780(a))

(q) Reduced educational assistance
allowance for some incarcerated
veterans—no felony conviction. (1) The
Veterans Administration will pay
reduced educational assistance
allowance to a veteran who—

(i) Is incarcerated in a Federal, State
or local prison or jail for a reason other
than conviction of a felony, and

(ii) Is enrolled in a course where the
tuition and fees are being paid for in
part by a Federal program (other than
one administered by the Veterans
Administration) or by a State or local
program. f

(2) The monthly rate of educational
assistance allowance payable to such a
veteran shall be determined as follows:

(i) If the monthly rate of the cost of the
tuition and fees does not exceed the
monthly rate found in paragraph (a) of
this section, then the monthly rate of
educational assistance allowance
payable is the monthly rate found in
paragraph (a) of this section less the
monthly rate of that porticn of the
tuition and fees paid for by the Federal,
State or local government program.

(ii) In all other cases the monthly rate
of educational assistance allowance
shall be the lesser of the following:

(A) The monthly rate found in
paragraph (a) of this section, or

(B) The monthly rate of the tuition and
fees being charged for the course less
the monthly rate of the portion of the
tuition and fees being paid for by the
Federal, State or local government
program. (88 U.S.C. 1780(a))

(r) Reduced educational assistance
allowance for some incarcerated
veterans—felony conviction. (1) The
Veterans Administration will pay a
reduced educational assistance
allowance to a veteran who—

(i) Either—({A) Is incarcerated in a
Federal, State or local penal institution
for conviction of a felony, or

(B) Is in a halfway house or work-
release program for conviction of a
felony and all living expenses are
defrayed by a Federal, State or local
government, and

(i) Is enrolled in a course—

(A) For which there are some charges
for tuition and fees which the veteran
must pay, or

(B) That requires supplies, books or
equipment for which the veteran must
pay, or

(C) Both, and

(iii) Is pursuing the course on a half-
time or greater basis,

(2) The monthly rate of educational
assistance allowance payable to such a
veteran shall equal the lesser of the
following:
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(i) The monthly rate of tuition and fees
charged for the course plus the monthly
rate of the cost of necessary supplies,
books and equipment, or

(ii) The monthly rate stated in
paragraph (a) of this section for a
veteran with no dependents. (38 U.S.C.
1682(g))

(s) Payment for independent study.
The Veterans Administration shall pay
to a veteran who is pursuing only
independent study under chapter 34,
title 38, United States Code, an
educational assistance allowance based
on the training time determined in
§ 21.4272(h) at the rate prescribed in
paragraphs (a) and (b) of this section.
(38 U.S.C. 1682)

(t) Payment for independent study-
resident training. A veteran who is
pursuing independent study-resident
training under chapter 34, title 38,
United States Code, shall be paid an
educational assistance allowance based
on the training time determined in
§ 21.4272(i) at the institutional rate
prescribed in paragraph (a) of this
section. (38 U.S.C. 1682)

26. In § 21.4137, paragraphs (a) is
revised and paragraphs (i), (j), (k). (1).
(m), (n) and (o) are added so that the
added and revised material reads as
follows:

§21.4137 Rates; educational assistance
allowance—38 U.S.C. Chapter 35.

(a) Rates. Educational assistance
allowance is payable at the following
monthly rates:

Monthly | Monthly
rate rate
Type of courses effective | effective
October | January
1,1980 | 1, 1981
Institutional:
Full time $327 $342
% time 245 257
X time 164 m
Less than % but more than %
time?. 164 7
i ime OF 18887..........covesscsssimnmsimirsosn o 82 86
Cooperative (other than farm coopera-
tive) full fime Only) .......ccmmicciscasaniarannis 264 276
Apprentice or on-job (full time only but
see footnote’ below) payment desig-
nated training assi I
First 6 237 249
Si 6 months 177 186
Third 6 h 119 124
Founh 6 months and suooeeding
ey 59 62
Farm Coopembve
Full time 264 276
% time 188 207
X time 132 138
Correspond (8] )

: Soenafoomoh 3 of }2' l270(b) for ma';uremem of h:!l
ime and paragraph ( this section proportionate
rsdu::hnonmawdlorconuebon of less than 120 hours per

whoervolbaiomSep!emberz 1980wulfecefvesoperoem

conhnuously omdled in his or her program The Veterans
Administration considers the continuity of enroliment

brokenmnmerewenmemnsnmmsbmwoenm;

ol lessons. Allowance paid quarterly. (38 U.S.C.

t734 38)
’ll an eligible person- under chapter 35 benefits
pam?raph n)d&h%cmnﬂelss morhh:

fime, or

award will be of tuition and
fees not to exceed $164 or $82 as appr le per month,
effective October 1, 1980, and 3171 o: as_appropriate
per month, eﬂeme January, 1, allow-

ance is no! initially authotized. (38 U SC 1732(c)(3)
* » - * -

(i) Incarcerated eligible persons—
general. Notwithstanding the provisions
of paragraph (a) of this section, some
incarcerated eligible persons may have
their educational assistance allowance
eliminated or reduced. (38 U.S.C.
1732(e), 1780(a))

(j) No educational assistance
allowance for some incarcerated
eligible persons—(1) Other than
conviction of a felony. The Veterans
Administration will pay no educational
assistance allowance to an eligible
person who—

(i) Is incarcerated in a Federal, State
or local prison or jail for a reason other
than for conviction of a felony, and

(ii) Is enrolled in a course—

(A) For which there are no tuition or
fees, or

(B) Which has tuition and fees that
are being paid for by a Federal program
(other than one administered by the
Veterans Administration) or by a State
or local program.

(2) Conviction of a felony. The
Veterans Administration will pay no
educational assistance allowance to an
eligible person who—

(1) Either—

(A) Is incarcerated in a Federal, State
or local penal institution for conviction
of a felony, or

(B) Is in a halfway house or work-
release program for conviction of a
felony and is having all of his or her
living expenses are defrayed by a
Federal, State or local government, and

(ii) Is enrolled in a course—

(A) For which there are no tuition or
fees, or

(B) For which tuition and fees are
being paid by a Federal program (other
than one administered by the Veterans
Administration) or by a State or local
program, and

(iii) Either—

(A) Is pursuing the course on a less
than half-time basis, or

(B) Is incurring no charge for the
books, supplies and equipment
necessary for the course. (38 U.S.C.
1732(e), 1780(a))

(k) Reduced educational assistance
allowance for some incarcerated
eligible persons—no felony conviction.
(1) The Veterans Administration will

pay reduced educational assistance
allowance to an eligible person who—

(i) Is incarcerated in a Federal, State
or local prison or jail for a reason other
than conviction of a felony, and

{ii) Is enrolled in a course where the
tuition and fees are being paid in part by
a Federal program (other than one
administered by the Veterans
Administration) or by a State or local
program.

(2) The monthly rate of educational
assistance allowance payable to such an
eligible person shall be determined as
follows:

(i) If the monthly rate of the cost of the
tuition and fees does not exceed the
monthly rate found in paragraph (a) of
this section, then the monthly rate of
educational assistance allowance
payable is the monthly rate found in
paragraph (a) of this section less the
monthly rate of that portion of the
tuition and fees paid by the Federal,
State or local government program.

(ii) In all other cases the monthly rate
of educational assistance allowance
shall be the lesser of the following:

(A) The monthly rate found in
paragraph (a) of this section, or

(B) The monthly rate of the tuition and
fees being charged for the course less
the monthly rate of the portion of the
tuition and fees being paid by the
Federal, State or local government
program. (38 U.S.C. 1780(a))

(1) Reduced educational assistance
allowance for some incarcerated
eligible persons—felony conviction. (1)
The Veterans Administration will pay a
reduced educational assistance
allowance to an eliglble person who—

(i) Either—
¢ (A) Is incarcerated in a Federal, State
or local penal institution for conviction
of a felony, or

(B) Is in a halfway house or work-
release program for conviction of a
felony and all living expenses paid by a
Federal, State or local government, and

(ii) Is enrolled in a course—

(A) For which there are some charges
for tuition or fees which the eligible
person must pay, or

(B) That requires supplies, books or
equipment for which the eligible person
must pay, or

(C) Both, and

(iii) Is pursuing the course on a half-
time or greater basis.

(2) The monthly rate of educational
assistance allowance payable to such an
eligible person shall equal the lesser of
the following:

(i) The monthly rate of tuition and fees
charged for the course plus the monthly
rate of the cost of necessary supplies,
books and equipment, or "
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(ii) The monthly rate stated in
paragraph (a) of this section. (38 U.S.C.
1732(e))

(m) Courses leading to a secondary
school diploma or equivalency
certificate, The monthly rate of
educational assistance allowance
payable to an eligible spouse or
surviving spouse enrolled in a course
leading to a secondary school diploma
or equivalency certificate shall be as
follows:

(1) The monthly rate shall be the rate
for institutional training stated in
paragraph (a) of this section if—

(i) The eligible spouse or surviving
spouse was enrolled in the course on
October 1, 1980, and

(ii) The eligible spouse or surviving
spouse has remained continuously
enrolled after October 1, 1980 in courses
leading to a secondary school diploma
or an equivalency certificate.

(2) If the eligible spouse’s enrollment
does not meet the requirements of
paragraph (m)(1) of this section, the
eligible spouse may elect to receive
either of the following sets of monthly
rates:

(i) The first set is either—

(A) The monthly rate of established
charges for tuition and fees required of
similarly circumstanced nonveterans
enrolled in the same program, or

(B) The monthly rate for institutional
training found in paragraph (a) of this
section, whichever is less.

(ii) The second set of monthly rates is
the monthly rate for institutional
training found in paragraph (a) of this
section. See § 21.1045 for the way in
which this election will affect the charge
against the eligible spouse’s or surviving
spouse'’s entitlement. (38 U.S.C. 1691,
1733)

(n) Payvment for independent study.
The Veterans Administration shall pay
to an eligible person pursuing only
independent study under chapter 35,
title 38, United States Code, an
educational assistance allowance based
on the training time determined in
§ 21.4272(h) at the rate prescribed in
paragraphs (a) and (b) of this section.
(38 U.S.C. 1732)

(o) Payment for independent study-
resident training. An eligible person
pursuing independent study-resident
training under chapter 35, title 38,
United States Code, shall be paid an
educational assistance allowance based
on the training time determined in
§ 21.4272(i) at the rate prescribed in
paragraph (a) of this section. (38 U.S.C.
1732)

27. In § 21.4138, paragraphs (a) and (b)
are revised as follows:

§21.4138 Certifications and release of
payments.

(a) Lump sum—in advance. (1) A
certification by an institution that the
eligible individual has enrolled will be
sufficient to release an advance lump-
sum payment to or on behalf of the
individual for the entire quarter,
semester or term if— k

(i) The individual is a serviceperson
on active duty training on a half-time or
greater basis, and

(ii) The individual has requested an
advance payment.

(2) The Veterans Administration will
make an advance lump-sum payment no
earlier than 30 days prior to the date the
individual's program of training is to
begin. (38 U.S.C. 1780(d))

(b) Lump-sum—in month following.
Such a certification by an institution will
be sufficient to release the payment of a
lump sum to or on behalf of the
individual for the entire quarter,
semester or term in the month following
receipt of the certification by the
Veterans Administration provided the
individual is:

(1) A serviceperson on active duty
training on a less than half-time basis,

(2) A veteran or other eligible person
not on active duty and training on a less
than half-time basis,

(3) A serviceperson on active duty
and training on a half-time or greater
basis, who has not requested an
advance payment. (38 U.S.C. 1691, 1780)

28. Section 21.4139 is revised as
follows:

§21.4139 Payee.

(a) Educational assistance
allowance—Chapter 34. The Veterans
Administration will make payment to
the veteran or to a duly appointed
fiduciary. The Veterans Administration
may make direct payment to the veteran
even if he or she is a minor. (38 U.S.C.
1780)

(b) Educational assistance—Chapter
35. (1) The Veterans Administration will
make payment to the eligible person if—

(i) He or she has attained majority
and has no known legal disability, or

(ii) It is in his or her best interests,
and there is no reason not to designate
the eligible person as payee. The
Veterans Administration may pay
minors under this provision.

(2) When the eligible person is not
designated as payee, the Veterans
Administration will make payments to—

(i) The eligible person’s parent or
guardian,

(ii) A fiduciary, or

(iii) Some other suitable person. (38
U.S.C. 1780)

29. In § 21.4140, paragraphs (c), (d)
and (e) are added as follows:

§21.4140 Apportionment.

- * * - *

(c) Effects of veteran's incarceration
on apportionment. Whether a veteran’s
incarceration affects an apportionment
of his or her educational assistance
allowance depends upon the
circumstances surrounding the
incarceration and the date the Veterans
Administration made the
apportionment. (38 U.S.C. 3107(c))

(d) Apportionment—incarceration due
to a felony conviction. (1) The
provisions of this paragraph apply to a
veteran whose educational assistance
allowance is terminated or reduced
because—

(i) The veteran is incarcerated in a
Federal, State or local penal institution
for conviction of a felony, or |

(if) The veteran is in a halfway house |
or work-release program for conviction |
of a felony, and all of his or her living
expenses are being defrayed by the
Federal government or a State or local
government.

(2) The Veterans Administration will
terminate the apportionment of the
veteran's educational assistance
allowance if—

(i) The Veterans Administration made
the apportionment after October 16,
1980, or

(ii) The Veterans Administration
made the apportionment before October
17, 1980, but it did not continue through
all subsequent apportionable periods.

(3) The Veterans Administration will
continue the apportionment of the
veteran's educational assistance
allowance if—

(i) The Veterans Administration made
the apportionment before October 17,
1980, and

(ii) The veteran remains enrolled in
training at a rate which would otherwise
suppot the apportioned amount.

(4) The Veterans Administration may
reduce the apportionment of the
educational assistance allowance of a
veteran described in paragraph (d)(3) of
this section, as in the case of any
apportionment, when circumstances
change. (38 U.D.C. 3107(c))

(e) Apportionment—incarceration for
reasons other than felony conviction. (1)
The provisions of this paragraph apply
to a veteran whose educational
assistance allowance is terminated or
reduced while he or she is incarcerated
in a Federal, State or local prison or jail
for reasons other than a felony
conviction.

(2) The Veterans Administration will
terminate the apportionment of the
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veteran's educational assistance
allowance if the educational assistance
allowance is either—

(i) Terminated, or

(ii) Reduced below the amount that
would otherwise be payable to a
veteran with no dependents.

(3) The Veterans Administration may
reduce the apportionment of the
veteran’'s educational assistance
allowance if the allowance is reduced
below the amount which the veteran
would have received had the veteran
not beeen incarcerated but above the
amount that would otherwise be
payable to a veteran with no
dependents. (38 U.S.C. 3107(c))

30. In § 21.4145, paragraphs (a), (b)
and (d) are revised and paragraphs (e},
(f), (g), (h) and (i) are added so that the
added and revised material reads as
follows:

§21.4145 Veteran-student services.

(a) Eligibility. Veterans pursuing full-
time programs of education or training
under chapter 34 are eligible to receive a
work-study allowance. (38 U.S.C. 1685)

(b) Selection criteria. Whenever
feasible, the Veterans Administration
will give priority in selection for this
allowance to veterans with service-
connected disabilities rated at 30
percent or more. The Veterans
Administration shall consider the
following additional selection criteria:

(1) Need of the veteran to augment his
or her educational assistance allowance;

(2) Availability to the veteran of
transportation to the place where his or
her services are to be performed;

(3) Motivation of the veteran; and

(4) Compatibility of the work
assignment to the veteran's physical
condition. (38 U.S.C. 1685)

. » - - -

(d) Rate of payment. (1) In return for
the veteran's agreement to perform
services for the Veterans Administration
totaling 250 hours during an enroliment
period, the Veterans Administration will
pay an allowance in an amount equal to
the higher of—

(i) The hourly minimum wage in effect
under section (6)(a) of the Fair Labor
Standards Act of 1938 times 250, or

(ii) $625.

(2) The Veterans Administration will
pay proportionately less to veterans

who agree to perform a lesser number of

hours of services. (38 U.S.C. 1685)

(e) Payment in advance. The Veterans
Administration will payin advance an
amount equal to 40 percent of the total
amount payable under the contract. (38
U.S.C. 1685)

(f) Veteran reduces rate of training. In
the event the veteran ceases to be a full-
time student before completing an

agreement, the veteran, with the
approval of the Director of the Veterans
Administration field station, or
designee, may be permitted to complete
the portions of an agreement in the same
or immediately following term, quarter
or semester in which the veteran ceases
to be a full-time student. (38 U.S.C. 1685)

(g) Veteran terminates training. (1) If
the veteran terminates all training
before completing an agreement, the
Director of the Veterans Administration
field station or designee—

(i) May permit him or her to complete
the portion of the agreement represented
by the money the Veterans
Administration has advanced to the
veteran for which he or she has
performed no services, but

(i) Will not permit him or her to
complete that portion of an agreement
for which no advance has been made.

(2) The veteran must complete the
portion of an agreement in the same or
immediately following term, quarter or
semester in which the veteran
terminates training. (38 U.S.C. 1685)

(h) Indebtedness for unperformed
service. (1) If the veteran has received
an advance for hours of unperformed
service, and the Veterans
Administration has evidence that he or
she does not intend to perform that
service, the advance—

{i) Will be a debt due the United
States, and

(i) Will be subject to recovery the
same as any other debt due the United
States.

(2) The amount of indebtedness for
each hour of unperformed service shall
equal the hourly wage that formed the
basis of the contract. (38 U.S.C. 1685)

(i) Survey. The Veterans
Administration will conduct an annual
survey of its regional offices to
determine the number of veterans
whose services can be utilized
effectively. (38 U.S.C. 1685)

31. In § 21.41583, paragraphs (a), (b}, (c)
(1), (2), (3) and (4)(ii), the introductory
text of paragraph (d) and (d}(6), (e) (1)
and (2) and (f) are revised and
paragraph (g) is added so that the added
and revised material reads as follows:

§21.4153 Reimbursement of expenses.

(a) Expenses will be reimbursed
under contract—(1) Scope of contracts.
If a State or local agency requests
payment for service contemplated by
law, and submits information prescribed
in paragraph (e) of this section, the
Veterans Administration will negotiate
a contract or agreement with the State
or local agency to pay {subject to
funding) reasonable and necessary
expenses incurred by the State or local
agency in—

(i) Determining the qualification of
educational institufions and training
establishments to furnish programs of
educeation to veterans and eligible
persons,

(ii) Supervising educational
institutions and training establishments,
and

(iii) Furnishing any other services the
Veterans Administration may request in
connection with the law governing
Veterans Administration education
benefits.

(2) Reimbursable supervision.
Supervision will consist of the services
required—

(i) To determine that the programs are
furnished in accordance with the law
and with any other reasonable criteria
as may be imposed by the State, and

(ii) To disapprove any programs
which fail to meet the law and the
established criteria. (38 U.S.C. 1774)

(b) Reimbursement, The Chief
Benefits Director and the Director,
Education Service are authorized to
enter into agreements necessary to fulfill
the purpose of paragraph (a) of this
section. See § 21.4001(b). (38 U.S.C.
212(a))

(c) Reimbursable expenses. * * *

(1) Salaries. Salaries for which
reimbursement may be authorized under
a contract—

(i) Will not be in excess of the
established rate of pay for other
employees of the State with comparable
or equivalent duties and responsibilities,

(i) Will be limited to the actual salary
expense incurred by the Slate, and

(i1i) Will include the basic salary rate
plus fringe benefits, such as social
security, retirement, and health,
accident, or life insurance, that are
payable to all similarly circumstanced
State employees. (38 U.S.C. 1774)

(2) Travel. (i) Travel expenses for
which reimbursement may be °
authorized under a contract will be
limited to—

(A) Expenses allowable under
applicable State laws or travel
regulations of the State or agency;

(B) Expenses for travel actually
performed by employees specified under
the terms of the contract and;

(C) Either actual expenses for
transportation, meals, lodging and local
telephone calls, or the regular State or
agency per diem allowance.

(ii) All claims for travel expenses
payable under the terms of a contract ~
must be supported by factual vouchers
and all transportation allowances must
be supported by detailed claims which
can be checked against work
assignments in the office of the State
approving agency.
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(iti) Reimbursement will be made for
expenses of attending out-of-State
meetings and conferences only if the
Director, Education Service authorizes
the travel. (38 U.S.C. 1774)

(38) Administrative expenses. The
formulas contained in this sub-
paragraph will determine the allowance
for administrative expenses for which
payment may be authorized. Salary cost
is defined in paragraph (c)(1) of this

section.

(i) This formula is effective Oct. 1,

1980:

Total salary cost reimbursable

Allowabie for
administrative axpense

Over $5,000 but not exceeding
$10,000.

Over §10,000 but not exceeding
$35,000.

Over $35,000 but notl exceeding
$40,000.

Over $40,000 but not exceeding
$75.000.

Over $75,000 but not exceeding
$80,000.

$662.
$1,181.

$1,191 for the first
$10,000, plus $1,103
for each additional
$5,000 or fraction
thereol.

$7,205.

§7,205 for the first
$40,000 plus $953 for
each additional $5,000
or fraction thereof.

$14,288.

$14,288 for the first
$80,000 plus $833 for
each additional $5,000
or fraction thersof,

(ii) This formula is effective Jan. 1,

1981:

Total salary cost reimbursable

Allowabie for
administrative expense

Ovar $5,000 but not exceading
$10,000.

Over $10,000 but not exceeding
$35,000.

Over $35,000 but not exceeding
$40,000.

Over $40,000 but not exceeding
$75,000.

Over $75,000 but not exceeding

$693.
$1,247,

$1,247 for the first
$10,000 plus $1,155
for each additional
$5,000 or fraction
thereof.

$7,548

$7,548 for the first
$40,000 plus $999 for
each additional $5,000
or fraction thereof.
$14,969.

$14,669 for the first
$80,000, plus $872 for
each additional $5,000
or fraction thereof.

(38 U.S.C. 1774(b))

(4) Subcontracts. The State approving
agency may also be reimbursed for work
performed by a subcontractor provided:

* * - * *

(ii) The Director, Education Service
has approved the subcontract in
advance. (38 U.S.C. 1774)

(d) Nonreimbursable expenses. The
Veterans Administration will not
provide reimbursement under
reimbursement contracts for:

- - " * *

(6) Expenses of a State approving
agency for inspecting, approving or
supervising courses when the agency is
responsible for establishing, conducting
or supervising those courses. (38 U.S.C.
1774)

* - * * .

P

(e} Agency operating plan.

(1) The Veterans Administration will
determine personnel requirements for
which the Veterans Administration
provides reimbursement on the basis of
estimated workloads agreed upon
between the Veterans Administration
and the State agency. Agreements are
subject to review and adjustment.

(2) Workloads will be determined
upon three factors:

(i) Inspection and approval visits,

(ii) Supervisory visits, and

(i1i) Special visits at the request of the
Veterans Administration. (38 U.S.C.
1774)

(f) Contract compliance.
Reimbursement under each contract or
agreement is conditioned upon
compliance with the standards and
provisions of the contract and the law, If
the Director of the VA field station of
jurisdiction determines that the State
has failed to comply with the standards
or provisions of the law or with the
terms of the reimbursement contract, he
or she will withhold reimbursement for
claimed expenses under the contract. If
the State disagrees, the matter will be
referred to the Director, Education
Service (contracting officer), for review.
(38 U.S.C. 1774)

(g) Contract disputes. The State
approving agency reimbursement
contract is subject to the Contract

‘Disputes Act of 1978. Disputes arising

under, or relating to, the contract will be
resolved in accordance with the
disputes article of the contract and with
appropriate procurement regulations. (41
U.S.C. 602)

32. In § 21.4154, paragraph (a) is
revised as follows:

§21.4154 Report of activities.

(a) State approving agencies must
report their activities. Each State
approving agency entering into a
contract or agreement under § 21.4153
must submit a monthly report of its
activities to the Veterans
Administration. (38 U.S.C. 1774)

33. In § 21.4200, paragraphs (g) and (h)
are revised and paragraphs (n), (o), (p),
(q), (x), (s). (t) and (u) are added so that
the added and revised material reads as
follows:

§ 21.4200 Definitions.

L - - - .

(g) Standard class session. The term
means the time an educational
institution schedules for class each
week in a regular quarter or semester for
one quarter or one semester hour of
credit. A standard class session is not
less than 1 hour (or 50-minute period) of
academic instruction, 2 hours of
laboratory instruction, or 3 hours of
workshop training. (38 U.S.C. 1788(c))

(h) Institution of higher learning. This
term means—

(1) A college, university, or similar
institution, including a technical or
business school, offering postsecondary
level academic instruction that leads to
an associate or higher degree if the
school is empowered by the appropriate
State education authority under State
law to grant an associate or higher
degree.

(2) When there is no State law to
authorize the granting of a degree, a
school which—

(i) Is accredited for degree programs
by a recognized accrediting agency, or

(i) Is a recognized candidate for
accreditation as a degree-granting
school by one of the national or regional
accrediting associations and has been
licensed or chartered by the appropriate
State authority as a degree-granting
institution. C

(3) A hospital offering medical-dental
internships or residencies approved in
accordance with § 21.4265(a) without
regard to whether the hospital grants a
post-secondary degree.

(4) An educational institution which—

(i) Is not located in a State,

(ii) Offers a course leading to a
standard college degree or the
equivalent, and

(iii) Is recognized as an institution of
higher learning by the secretary of
education (or comparable official) of the
country in which the educational
institution is located. (38 U.S.C. 1652)

(n) Enrollment. This term means the
state of being on that roll, or file of a
school which contains the names of
active students. (38 U.S.C. 1780(g))

{0) Pursuit of a program of education.
(1) This term means to work, while
enrolled, toward the objective of a
program of education. This work must
be in accordance with approved
institution policy and regulations and
applicable criteria of title 38, United
States Code; must be necessary to reach
the program’s objective; and must be
accomplished through—

(i) Resident courses,

(ii) Independent study courses,

(iii) Correspondence courses,

(iv) An apprenticeship or other on-the-
job training program,
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(v) Flight courses,

(vi) A farm cooperative course,

(vii) A cooperative course, or

(viii) A graduate program of research
in absentia.

(2) The Veterans Administration will
consider a veteran or eligible person
who qualifies under § 21.4138 for
payment during an interval or school
closing, or who qualifies under § 21.4205
for payment during a holiday vacation
to be in pursuit of a program of
education during the interval, school
closing or holiday vacation. (38 U.S.C.
1780(g))

(p) Enrollment period. (1) This term
means an interval of time during which
a veteran or eligible person—

(i) Is enrolled in an educational
institution; and

(ii) Is pursuing his or her program of
education.

(2) This term applies to each unit
course or subject in the veteran's or
eligible person’s program of education.
(38 U.S.C. 1780(g))

(q) Attendance. This term means the
presence of a veteran or eligible
person—

(1) In the class where the approved
course is being taught in which he or she
is enrolled;

(2) At a training establishment; or

(3) Any other place of instruction,
training or study designated by the
educational institution or training
establishment where the veteran or
eligible person is enrolled and is
pursuing a program of education. (38
U.S.C. 1780(g))

(r) In residence on a standard quarter-
or semester-hour basis. This term means
study at a site or campus of a college or
university, or off-campus at an official
resident center, requiring pursuit of
regularly scheduled weekly class
instruction at the rate of one standard
class session per week throughout a
standard quarter or semester for one
quarter- or one semester-hour credit. (38
U.S.C. 1788(c))

(s) Deficiency course. This term
means any secondary level course or
subject not previously completed
satisfactorily which is specifically
required for pursuit of a post-secondary
program of education. (38 U.S.C.
1691(a)(2))

(t) Remedial course. This term means
a special course designed to overcome a
deficiency at the elementary or
secondary level in a particular area of
study, or a handicap, such as in speech.
(38 U.S.C. 1691(a)(2))

(u) Refresher course. This term means
a course at the elementary or secondary
level to review or update material
previously covered in a course that has

been satisfactorily completed. (38 U.S.C.
1691(a)(2))

34. In § 21.4201, paragraphs (a), (c),
(d). (e)(1) (the introductory text
preceding subdivision (i), (e)(2), (f)(1)
(the introductory text preceding
subdivision (i), ([)(2), (g), the
introductory text of (h), (h)(1) and
(h)(1)(ii) and (h)(2) are revised and
paragraph (e)(4) is removed so that the
revised material reads as follows:

§ 21.4201 Restrictions on enroliment;

+ percentage of students receiving financial

support.

{a) General. Except as otherwise
provided in this section the Veterans
Administration shall not approve an
enrollment in any course for an eligible
veteran, not already enrolled, for any
period during which more than 85
percent of the students enrolled in the
course are having all or part of their
tuition, fees or other charges paid for
them by the educational institution or by
the Veterans Administration pursuant to
title 38, United States Code. This
restriction may be waived in whole or in
part. (38 U.S.C. 1673(d))

(e) Affected courses. (1) The following
courses or programs are exempt from
the requirements of paragraph (a) of this
section:

(1) Any farm cooperative course; and

(ii) Any course offered by a flying club
established, organized and operated
pursuant to regulations of a military
department of the Armed Forces as
“nonappropriated sundry fund
activities" which are governmental
instrumentalities,

(2) The provisions of paragraph (a) of
this section apply to the enrollment of a
serviceperson in a course leading to a
high school diploma, equivalency
cerificate, or a refresher, remedial or
deficiency course, but they do not apply
to the enrollment of a veteran in such a
course,

(3) Except as provided in paragraph
(c)(2) of this section, the provisions of
paragraph (a) of this section do not
apply to an approved course which—

(i) Is offered under contract with the
Department of Defense,

(ii) Is on or immediately adjacent to a
military base, -

(iii) Has been approved by the State
approving agency of the State—

(a) Where the base is located or

(b) Where the parent school is located
if the course is oftered overseas, and

(iv) Is available only to—

(@) Military personnel and their
dependents, or

(b) Military personnel, their
dependents and civilian employees of a
base located in a State, or

(¢) Persons authorized by the base
commander to attend the course
provided the base is located outside the
United States.

(4) The provisions of paragraph (a) of
this section generally do not apply to a
course when the total number of
veterans and eligible persons receiving
assistance under chapters 31, 32, 34, 35
and 38, title 38, United States Code, who
are enrolled in the educational
institution offering the course, equals 35
percent or less of the total student
enrollment at the educational institution
(computed separately for the main
campus and any branch or extension of
the institution. However, the provisions
of paragraph (a) of this section will
apply to such a course when—

(i) The course is a course of Special
Assistance for the Educationally
Disadvantaged and a serviceperson
enrolls in it, or

(ii) The Director of the Veterans
Administration field station of
jurisdiction has reason to believe that
the enrollment of veterans and eligible
persons in the course may exceed 85
percent of the total student enrollment
in the course. (38 U.S.C. 1673, 1691(c))

(d) Applications for exemptions. No
applications are required for any
exemptions except that found in
paragraph (c)(4) of this section. To
obtain an exemption as stated in
paragraph (c)(4) of this section schools
must submit reports as required in
paragraph (f)(1) of this section. (38
U.S.C. 1673)

(e) Computing the 85-15 percent
ratio—(1) Determining when separate
computations are required. Except as
provided in paragraph (c) of this section
and in paragraph (e)(3) of this section,
an 85-15 percent ratio must be computed
for each course of study or curriculum
leading to a separately approved
educational or vocational objective.
Computations will not be made for unit
subjects, unless only one unit subject is
approved-by the State approving agency
to be offered at a separate branch or
extension of a school. Courses or
curricula which are offered at separately
approved branches or extensions, as
well as courses or curricula leading to a
secondary school diploma or
equivalency certificate offered at any
branch or extention, must have an 85-15
percent ratio computed separately from
the same course offered at the parent
institution. The count of students
attending the branch may not be added
to those attending the parent institution
even for the same courses or curricula.
However, the count of those attending
courses or curricula offered at an
additional facility, as opposed to a
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branch or extension, must be added to
those attending the same course at the
parent institution. Pursuit of a course or
curriculum that varies in any way from a
similar course, although it may have the
same designation as the other similar
course or curriculum, will require a
separate 85-15 percent computation. A
course or curriculum will be considered
to vary from another if there are
different attendence requirements,
required unit subjects are different,
required completion length is different,
eic, (38 U.S.C. 1673(d))

(2) Assigning students to each part of
the ratio. Notwithstanding the
provisions of paragraph (a) of this
section the following students will be
considererd to be nonsupported
provided they are not receiving
educational assistance from the
Veterans Administration:

(i) Students who are not vetrerans,
and are not in receipt of institutional
aid.

(ii) All graduate students in receipt of
institutional aid.

(iii) Students in receipt of any Federal
aid (other than Veterans Administration
benefits).

(iv) Undergraduates and nen-college
degree students receiving any assistance
provided by an institution, if the
institutional policy for determining the
recipients of such aid is equal with
respect to veterans and nonveterans
alike. (38 U.S.C. 1673(d))

- - .

(4) [Removed]

(f) Heports. (1) Schools must submit to
the Veterans Administration all
calculations needed to support the
exemption found in paragraph (c)(4) of
this section. If the school is organized on
a term, quarter, or semester basis, it
shall make that submission no later than
30 days after the first term for which the
school wants the exemption te apply. i
the school is not organized on a term,
quarter or semester basis, it shall make
that submission no later than 30 days
after the beginning of the first calendar
quarter for which the school wishes the
exemption to apply. A school having
received an exemption found in
paragraph (€)(4) ef this section shall not
be required to certify that 85 percent or
less of the total student enrollment in
any course is receiving Veterans
Administration assistance: (38 U.S.C.
1673)

2) The school must submit all
caleulations made under paragraph
(e}(3) of this section to the Veterans
Administration according to these time
limits,

(i) If the school is organized on a term,
quarter or semester basis, the
calculations must be submitted na later
than 30 days after the beginning of each
regular school term (excluding summer
sessions), or before the beginning date
of the nex! term, whichever occurs first.

(ii) If a school is not organized on a
term, quarter or semester basis, reports
must be received by the Veterans
Administration no later than 30 days
after the end of each calendar quarter.
(38 U.S.C. 1673)

(g) Effect of the 85-15 percent ratio on
processing new enrollments. (1) The
Veterans Administration will process
new enrollments of eligible veterans
(and servicepersons where this
provision applies to them), in a course
on the basis of the school’s submission
of the most recen!t computation showing
that—

(i) The 85-15 percent ratio is
satisfactory, or

(ii) The course is exempt under
paragraph (c)(4) of this section.

(2) Except for those enrollments with
a beginning date prior to or the same as
the date the school completed the most
recent computation, no benefits will be
paid when that computation establishes
that the course—

(i) Neither has a satisfactory 85-15
percent ratio, nor

(ii) Is exempt under paragraph (c)(4)
of this section.

(3} If a school fails to submit a timely
computation, no benefits will be paid
for—

(i) The enrollment of a serviceperson
in a course leading to a secondary
school diploina or an equivalency

* certificate if the enrollment has

beginning dates beyond the expiration
of the allowable computation period, or

(ii) The enrollment of a veteran in any
course to which the provisions of
paragraph (a) of this section apply if the
enroliment has beginning dates beyond
the expiration of the allowable
computation period.

(4) Enrollments with later beginning
dates may be processed only after the
school certifies that—

(i) The proper ratio has been
reestablished for the course, or

(ii) The course is exempt from the
requirement under paragraph (c)(4) of
this section.

*(5) When a school shows a
reestablished 85-15 percent ratio, each
new veteran enrollment or enrollment of
a serviceperson in a course leading to a
secondary school diploma or an
equivalency certificate which is
submitted after reestablishment must be
individually computed into the ratio to
ensure that the 85 percent limitation is
not again immediately exceeded. The

Veterans Administration will require
individual computations until—

(i) The end of the term for which the
ratio was reestablished, or

(ii) The end of the calendar quarter
during which the ratio was reestablished
if the school is not operated on a term,
quarter or semester basis. (38 U.S.C.
1673, 1691(c))

(6) Once a student is properly enrolled
in a course either before December 1,
1976 or after November 30, 1976, in a
course which either meets the 85-15
percent requirement or which is exempt
pursuant to paragraph (c) of this section,
such a student may not have benefits for
that courseterminated because the 85-
15 percent requirement subsequently is
not met or because the course loses its
exemption, as long as the student’s
enrollment remains continuous. A
student enrolled in an institution
organized on a term basis need not
attend summer sessions in order to
maintain continuous enrollment. An
enrollment may also be considered
continuous if a “break” in enrollment is
wholly due to circumstances beyond the
student’s control such as serious illness.

(k) Waivers. Schools which desire a
waiver of the provisions of paragraph
(a) of this section for a course where the
number of full-time equivalent students
receiving Veterans Administration
education benefits equals or exceeds 85
percent of the total full-time equivalent
enrollment in the course may apply for a
waiver to the Director, Education
Service through the Director of the
Veterans Administration field station of
jurisdiction,

(1) When applying, a school must
submit sufficient information to allow
the Director, Education Service or the
Director of the Veterans Administration
field station of jurisdiction, as
appropriate, to judge the merits of the
request against the criteria shown in this
subparagraph. This information and any
other pertinent information available to
the Veterans Administration shall be
considered in relation to these criteria:
(38 U.S.C. 1673)

» » - - -

(ii) Status of the school requesting a
waiver as a developing institution
primarily serving a disadvantaged
population. The school should enelose a
copy of the notification of developing
status from the Department of
Education, if applicable. Otherwise, the
school should submit data sufficient to
allow the Director, Education Service, or
the Director of the VA field station of
jurisdiction, as appropriate, to judge
whether the school is similar to
officially classified developing
institutions according to the criteria and
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data categories published in chapter VI,
part 624, subpart B, Title 34, Code of
Federal Regulations. The requirements
of those criteria that a school be a
“public or nonprofit” institution need
not be met. (38 U.S.C. 1673(d))

(2) If a school disagrees with a field
station Director’s determination
cencerning a waiver, it may request that
the application along with the Director’s
recommendation be forwarded to the
Director, Education Service for
administrative review. (38 U.S.C.
1673(d))

35. In § 21,4202, paragraph (a) is
revised as follows:

§21.4202 Overcharges; restrictions on
enroliments.

(a) Overcharges. The Veterans
Administration may disapprove a school
for further enrollments, when the school
charges or receives from a veteran or
eligible person tuition and fees that
exceed the established charges which
the school requires from similarly
circumstanced non-veterans enrolled in
the same course. See § 21.4207. (38
U.S.C. 1790)

36. In § 21.4208, paragraphs (a) and
(b)(1)(i) are revised as follows:

§21.4203 Reports—requirements.

(a) General. (1). Each educational
institution, veteran and eligible person
shall report without delay the entrance,
reentrance, change in hours of credit or
attendance, pursuit, interruption and
termination of attendance of each
veteran or eligible person enrolled in an
approved course.

(2) In addition educationsl institutions
must—

(i) Verify enrollment for each veteran
and eligible person receiving an
advance payment; and

(i1} Verify the delivery of advance
payment check and education loan
check for each veteran and eligible
person receiving an advance pavment or
loan,

(3) Nothing in this section orin any
section in Part 21 shall be construce as
requiring any institution of higher
learning to' maintain daily attendance
records for any course leading to a
standard college degree.(38 U.S.C.
1780(d), 1784, 1785, 1798)

(b) Entrance or reentrance.

-I) » - -

(i) The Director of the Veterans
Administration field station of
jurisdiction may authorize payment to
be made for breaks, including intervals
between terms, within a certified period
of enrollment during which the school is
closed under an established policy

based upon an order of the President or
due to an emergency situation.

(A) If the Director has authorized
payment due to an emergency school
closing resulting from a strike by the
faculty or staff of the school, and the
closing lasts more than 30 days, the
Directar, Education Service, will decide
if payments may be continued. The
decision will be based on a full
assessment of the strike situation.
Further payments will not be authorized
if in his or her judgment the school
closing will not be temporary.

(B) A school which disagrees with a
desicion made under this paragraph by
a Director of a Veterans Administration
field station, has 1 year from the date of
the letter notifying the school of the
decigion to request that the decision be
reviewed. The request must be
submiltted in writing to the Director of
the Veterans Administration field
station where the decision was made.
The Director, Education Service shall
review the evidence of record and any
other pertinent evidence the school may
wish to submil. The Director, Education
Service has the authority either to affirm
orreverse a decision of the Director of a
Veterans Administration field station.
(38 U.S.C. 1780(a))

37. In § 21.4205, paragraph (¢} is
revised and paragraph (d] is added so
that the added and revised material
reads as follows:

§ 21.4205 Absences.

* * * - .

(¢) Heporting. (1) Educational
institutions, training establishments and
veterans and eligible persons must
report—(i) Each day of absence from
scheduled attendance—including
Saturday and Sunday if classes are
normally scheduled for those days.

(i1) Days when the school is closed for
local and school holidays.

(iii) If reported enrollment is on an
ordinary school year basis, intervals
between terms, quarters or semesters,
and

(iv) Days of nonattendance in a farm
cooperative course which occur during
the prescheduled classroom instruction.

(2) Educational institutions, training
establishments and veterans and
eligible persons will not report—

(i) Days when the school is closed for
a weekend provided classes are not
normally scheduled for Saturday or
Sunday.

(if) Days when the school is closed for
legal holidays or customary, reasonable
vacation periods connected with them
which are identified as a holiday
vacation on the school approval

literature. Generally, the Veterans
Administration will interpret a
reasonable period as not more than 1
calendar week at Christmas and 1
calendar week at New Years and
shorter periods of time in connection
with other legal holidays.

(iii) Days (not to exceed five in any
12-month period) when the institution is
not in session because of teacher
conferences or teacher training sessions,
and

(iv) At the discretion of the Director of
the Veterans Administration field
station of jurisdiction, days of
nonattendance within a certified period
of enrollment during which the school is
closed under an Executive Order of the
President or due to an emergency
situation.

(A) If the Director has authorized the
nonreporting of days of absence as the
result of an emergency school closing
resulting from a strike by the faculty or
staff of the school, and the closing lasts
more than 30 days, the Director,
Education Service will decide if
absences will continue not to be
reported. He or she will base the
decision on a full agsessment of the
strike situation. The Veterans
Administration will terminate payment
of educational assistance if in the
Director's judgment the school closing
will not be temporary. (38 U.S.C.
1780(a))

(B) A school which disagrees with a
decision made under this paragraph
(c)(2)(iv]) of this section by a Director of
a Veterans Administration field station,
has 1 year from the date of the letter
notifying the school of the decision to
request that the decision be reviewed.
The request must be submitted in
writing to the Director of the Veterans
Administration field station where the
decision was made. The Director,
Education Service shall review the
evidence of record and any other
pertinent evidence the school may wish
to submit. The Director, Education
Service has the authority either to affirm
or reverse a decision of the Director of a
Veterans Administration field station.
(38 U.S.C. 1780(a))

(3} The school will verify the full days
of absence reported and endorse the
report. In addition, the school will
convert partial days of absence to full
days in accordance with the following
formula and report the accumulated
total.

(i) Compute the average hours of daily
attendance. (Divide the hours of
required attendance per week by the
days of required attendance per week.)

(ii) Total the absences of less than a
full day which occurred during the
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month. (See paragraph (c)(4) of this
section.)

(iii) Divide the total hours of absence
for the month (paragraph (c)(3)(ii) of this
section) by the average hours of daily
attendance (paragraph (c)(3)(i) of this
section) to determine the full days of
absence to be reported. A fractional day
in the result will be dropped if it is one-
half day or less and increased to the
next whole day if more than one-half
day.

(4) An occasional tardiness (not more
than two per week) of one-half hour or
less will not be counted if it is excused
by the school. Tardiness which is not
excused and tardiness of more than one-
half hour, whether excused or not, will
be counted as 1 or more hours of
absence. Absences during any portion of
the day will be counted, whether more
or less than an hour. All early
departures will be counted, even though
excused. Except for an occasional
tardiness of one-half hour or less which
is excused by the school, any absence of
less than an hour will be counted as a
full hour of absence.

(5) For a farm cooperative course the
absences to be reported by the veteran
or eligible person and verified by the
school will be those days of non-
attendance which occur during a period
of the prescheduled classroom
instruction,

(d) Absence accounting for transfer
students. (1) The Veterans
Administration will count as absences
for the purposes of this paragraph the
days included in the interval between
consecutive school terms within a
school year when a veteran or eligible
person, who is pursuing a course not
leading to a standard college degree—

(i) Tranfers from one approved
institution to another, and

(ii) Receives payment for the interval
on the basis described in paragraph
(d)(2) and (3) of this section.

(2) A veteran or eligible person
remains eligible for payment for the
interval if—

(i) He or she enrolls in and pursues at
the second institution a course which is
similar to the course he or she pursued
at the first institution, and

(ii) The interval does not exceed 30
days from the termination date of the
first institution's school term.

(3) For the purpose of entitlement to
payment of the educational assistance
allowance, the Veterans Administration
considers the veteran or eligible person
to be enrolled at the first institution
during the interval. (38 U.S.C. 1780(a))

38. Section 21.4206 is amended as
follows:

A. By removing the legal citation 38
U.S.C. 1784(b)" and inserting “38 U.S.C.
1784(c)" in paragraphs (a) and (b).

B. By adding paragraph (e) as follows:

§ 21.4206 Reporting fee.

(e) Before payment of a reporting fee
the Veterans Administration will require
an educational institution to certify
that—

(1) It has exercised reasonable
diligence in determining whether it or
any course offered by it approved for
the enrollment of veterans or eligible
persons meets all of the applicable
requirements of chapters 34, 35 and 36 of
title 38, United States Code; and

(2) It will, without delay, report any
failure to meet any requirement to the
Veterans Administration. (38 U.S.C.
1784(b))

39. In § 21.4207, the introductory text
of paragraph (c) is revised as follows:

§ 21.4207 Failure of school to meet
requirements.

(c) Referral to Central Office by the
field station. The decision will be made
by Central Office if;

(38 U.S.C. 1772)
40. In § 21.4208, paragraphs (a) and (b)
are revised as follows:

§ 21.4208 Central Office Education and
Training Review Panel.

(a) Purpose. The panel will receive
evidence and hear the testimony of
witnesses and the arguments of
interested parties regarding matters
considered by the field station
Committee on Educational Allowances
and make recommendations to the
Director, Education Service, on matters
which are before him or her for final
administrative determination under
§ 21.4201, § 21.4202 or § 21.4207. (38
U.S.C. 1772)

(b) Composition of panel. The panel
will consist of one staff employee from
the office of the Director, Education
Service, and two persons who are not
employees of the Veterans ’
Administration chosen from a group of
consultants selected for that purpose.
(38 U.S.C. 1772)

41.In § 21.4209, paragraph (a) is
revised as follows:

§21.4209 Examination of records.

(a) Availability of records.
Notwithstanding any other provision of
law, educational institutions must make
the following records and accounts
available to authorized Government
representatives:

(1) Records and accounts pertaining to
veterans or eligible persons who
received educational assistance under
chapter 31, 32, 34, 35 or 36, title 38,
United States Code, and

(2) Other students' records necessary
for the Veterans Administration to
ascertain institutional compliance with
the requirements of these chapters. (38
U.S.C. 1790)

. - - - -

42. Sections 21.4231 and 21.4232 are
revised to read as follows:

§ 21.4231 Educational plan—38 U.S.C.
Chapter 35—Child.

(a) Preparation of an educational
plan. (1) An educational plan must be
prepared in each case in which
educational assistance is requested by
or for a child.

(2) The Veterans Administration will
provide the assistance of a counseling
psychologist if the eligible child or a
parent or guardian requests this
assistance.

(3) The educational plan—

(i) Must be prepared on a prescribed
Veterans Administration form,

(ii) May be submitted and signed by
the eligible child if he or she is not a
minor, and

(iii) Must be signed by a parent or
guardian if the eligible child is a minor.

(4) The Veterans Administration will

treat the plan as an integral part of the

application. (38 U.S.C. 1720)

(b) Content of the educational plan.
The educational plan will show—

(1) The objective and program
selected, X

(2) The school where the child will
pursue the program, and

(3) The estimated cost for tuition and
fees. (38 U.S.C. 1720)

(c) Approval of the educational plan.
The Veterans Administration will finally
approve the educational plan when the
Veterans Administration determines
that—

(1) The proposed program constitutes
a program of educational as defined in
§ 21.4230;

(2) The eligible child is not already
qualified, by reason of previous
education, for the educational,
professional, or vocational objective for
which the program of education is
offered;

(3) The eligible child's proposed
educational institution or training
establishment is in compliance with all
the requirements of chapters 35 and 36,
title 38, United States Code, and

(4) The enrollment in or pusuit of the
program of education by the eligible
child would not violate any provisions
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of chapter 35 or 386, title 38, United
States Code. (38 U.S.C. 1721)

§21.4232 Specialized vocational training—
38 U.S.C. Chapter 35.

(a) Eligibility requirements for
specialized vocational training. (1) The
Veterans Administration may provide a
program of a spécialized course of
vocational training to an eligible person
who—

(i) Is not in need of special restorative
training, and

(ii) Requires specialized vocational
training because of a mental or physical
handicap.

(2) The Vocational Rehabilitation
Board will— .

(i) Determine whether such a course is
in the best interest of the eligible person;
(ii) Assist in developing the program
and a suitable educational plan, if the
course is in the eligible person’s best

interest; and

(iti) Deny the application for the
program when the course is not in the
eligible person’s best interst.

(3) The Veterans Administration may
authorize specialized vocational training
for an eligible child only if the child has
passed his or her 14th birthday. (38
U.S.C. 1736)

(b) Program objective. The objective
of a program of specialized vocational
training will be designated as a
vocational objective.

(c) Special assistance. When needed,
special assistance will be provided
under § 21.4276.

43. In § 4233, paragraph (c)(1)(iii) is
revised as follows:

§21.4233 Combination:

(c) Televsion—(1) Open circuit
telecast. A program may be pursued in
part by open circuit telecast when:

. - - * -

(iii) A portion of the credit hours for
which the veteran or eligible person is
enrolled during any semester or quarter
is offered through conventional
classroom or laboratory instruction or
both. (38 U.S.C. 1673 (c))

L] - * * Ll

44. In § 21.4235, paragraphs (a), (d)
and (e) are revised and paragraph (j) is
removed so that the revised material
reads as follows:

§21.4235 Special assistance for the
educationally disadvantaged—chapter 34.

(a) Enrollment. (1) The Veterans
Administration may approve the
enrollment of a veteran or eligible
serviceperson in an elementary or
secondary course of education if—

(i) The veteran or eligible
serviceperson has not received a

secondary school diploma or an
equivalency certificate, and

(ii) The course is necessary in order
for the veteran or eligible serviceperson
to receive a secondary school diploma
or an equivalency certificate.

(2) The Veterans Administration may
approve the enrollment of a veteran or
eligible serviceperson in a preparatory,
refresher, remedial, deficiency or special
educational assistance course when the
veteran or eligible serviceperson needs
the course in order to pursue a program
of education for which he or she would
otherwise be eligible. The eligible
serviceperson may not take the course
under chapter 34, subchapter V, title 38,
United States Code, because the
Veterans Administration must make a
charge against the serviceperson's
entitlement for this type of training. (38
U.S.C. 1691)

* * - * *

(d) Entitlement charge. The provisions
of § 21.1045 will determine whether a
charge will be made against the period
of the veteran's entitlement because of
enrollment in courses under the
provisions of thie section. (38 U.S.C.
1690, 1691, 1693)

(e) Certifications. (1) Certifications of
the serviceperson's or veteran's need for
deficiency or remedial courses in basic
English language skills and mathematics
skills may be made by either—

(i) The service education officer (in
the case of a serviceperson),

(ii) A Veterans Administration
counseling psychologist in the
Vocational Rehabilitation and
Counseling Division,

(iii) The educational institution
administering the course, or

(iv) The educational institution where

the individual has applied for admission.

(2) Certifications of need for other
refresher, remedial or deficiency course
requirements are to be made by the
educational institution—

(i) Which is administering the course
which the student is planning to enter,
or

(ii) When the student has applied for
admission. (38 U.S.C. 1691)

- - -

(j) [Removed]
45. Section 21.4236 is revised as
follows:

§ 21,4236 Special supplemental assistance
(tutorial).

(a) Enrollment. A veteran or eligible
person may receive supplemental
monetary assistance to provide tutorial
services if he or she—

(1) Is pursuing a post-secondary
educational program on a half-time or
more basis at an educational institution,
and

(2) Has a deficiency in a subject
which is indispensable to the
satisfactory pursuit of an approved
program of education. (38 U.S.C. 1692)

(b) Approval. The Veterans
Administration will grant approval
when—

(1) The educational institution
certifies that—

(i) Individualized tutorial assistance is
essential to correct a deficiency in a
specified subject or subjects required as
a part of, or which is prerequisite to, or
which is indispensable to the
satisfactory pursuit of an approved
program of education;

(ii) The tutor selected—

(A) Is qualified, and

(B) Is not the parent, spouse, child,
brother or sister of the veteran or
eligible person; and

(iii) The charges for this assistance do
not exceed the customary charges for
such tutorial assistance; and

(2) The assistance is furnished on an
individual basis. (38 U.S.C. 1692)

(c) Educational assistance allowance.
In addition to payment of educational
assistance allowance at the monthly
rates specified in § 21.4136 or 21.4137,
the Veterans Administration will
authorize the cost of the tutorial
assistance in an amount not to exceed—

(1) $72 per month effective October 1,
1980, and

(2) $76 per month effective January 1,
1981. (38 U.S.C. 1692(b))

(d) Entitlement charge. The Veterans
Administration will make no charge
against the period of the veteran's

- entitlement as computed under § 21.1041

or the eligible person's entitlement as
computed under § 21.3044. Special
supplemental assistance provided under
this section will not exceed a maximum
of—

(1) $869 effective October 1, 1980, and

(2) $911 effective January 1, 1981. (38
U.S.C. 1690, 1692, 1693)

46. In §21.4237, paragraphs (b), (d) and
(e) are revised as follows:

§21.4237 Special assistance for the
educationally disadvantaged—Chapter 35
spouse or surviving spouse.

* - * * .

(b) Measurement. The Veterans
Administration will measure remedial,
deficiency or refresher courses offered
at the secondary school level as
provided in §§ 21.4271(c) and 21.4272(k).
(38 U.S.C. 1733)

. - *

(d) Entitlement charge. The provisions
of § 21.1045 will determine whether a
charge will be made against the period
of the entitlement of the spouse or
surviving spouse because of enroliment
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in courses under the provisions of this
section, (38 U.S.C, 1733)

(e) Certifications. (1) Certifications of
the eligible spouse’s or surviving
spouse’s need for deficiency or remedial
courses in basic English language skills
and mathematic skills may be made by
either—

(i) A Veterans Administration
counseling psychologist, in the
Vocational Rehabilitation and
Counseling Division,

(ii) The educational institution
administering the course, or

(iii) The educational institution where
the student has applied for admission.

(2) Certification of need for other
refresher, remedial or deficiency course
requirements are to be made by the
educational institution—

(i) Administering the course which the
student is planning to enter, or :

(ii) Where the student has applied for
admission. (38 U.S.C. 1733)

- - - *

47. In § 21.4250, paragraph (c) is
revised as follows:

§21.4250 Approval of courses.

(c) Veterans Administration approval.
(1) The Director Vocational
Rehabilitation and Counseling Service
may approve special restorative training
in excess of 12 months {o overcome or
lessen the effects of a physical or mental
disability to enable an eligible child to
pursue a program of education under
chapter 35.

(2) The Director, Education Service
may approve—

(1) A course of education offered by
any agency of the Federal Government
authorized under other laws to offer
such a course;

(ii) A course of education to be
pursued under 38 U.S.C. ch. 32, 34 or 35
offered by a school located in the Canal
Zone, Guam or Samoa;

(iii) Except as provided in § 21.4150(d)
as to the Republic of the Philippines, a
course of education to be pursued under
38 U.S.C. ch. 32, 34 or 35 offered by an
institution of higher learning not located
in a State;

(iv) Any course in any other school in
accordance with the provisions of 38
U.S.C. ch. 36; and

(v) Any program of apprenticeship the
standards for which have been
approved by the Secretary of Labor
pursuant to section 50a of title 29,
United States Code as a national
apprenticeship program for operation in
more than one State and for which the
training establishment is a carrier
directly engaged in interstate commerce
and providing training in more than one

State. (38 U.S.C. 1641, 1676, 1723,
1772(b), 1772(c))

48. In § 21.4251, paragraphs (a) (1), (5)
and (6), (c), (d) and (f) (1) and (2) are
revised. In addition the present
paragraph (g) is removed and paragraph
(h) is redesignated (g) and the
introductory text and subparagraph (3)
(the introductory portion preceding
subdivision (i)) and subparagraph (4) are
revised as follows:

§ 21.4251 Period of operation of course.

(a) General. A course offered by a
school other than a job training
establishment will be appropriate for the
enrollment of a veteran or eligible
person only if it has been in operation
for 2 years or more immediately prior to
the date of enrollment of such person,
except that this provision does not apply
to:

(1) Any course to be pursued in a
public or other tax-supported
educational institution including the
flying clubs which are the subject of
§ 21.4201(c)(1)(ii); (38 U.S.C. 1789(b))

(5) Any course for the educationally
disadvantaged offered by a proprietary
nonprofit educational institution, at the
principal or branch location, when the
institution offering the course has been
in operation for more than 2 years; or

(6) Any course—

(i) Offered by an educational
institution under a contract with the
Department of Defense,

(ii) Given on, or immediately adjacent
to, a military base,

(iii) Available only to active duty
military personnel or their dependents
or both, and

(iv) Approved by the State approving
agency—

(A) of the State in which the base is
located, or

(B) Of the State having jurisdiction
over the educational institution offering
the course when the course is a degree
course being taught outside the United
States. See paragraph (f) of this section
for specific additional requirements as
to branch location schools. A course is
being given at a location immediately
adjacent to a military base if the
facilities are clearly neighboring to the
base or are in close proximity to it and
must be easily accessible to active duty
personnel. The location must be under
effective supervision of the base military
authorities. The Director, Eduction
Service or the Director of the Veterans
Administration field station of
jurisdiction pursuant to paragraph (g) of
this section may waive the requirements
of this subparagraph in whole or in part,
when such a waiver is in the interest of

the veteran and the Federal
Government. (38 U.S.C. 1789(b))

. * * -

(c) Course similar in character. A
course is similar in character if it
provides training for the same general
objective and involves the same or
related instructional processes, tools,
and material as a course previously
furnished by the school for at least 2
years. When the State approving agency
approves a course which has not been in
operation for at least 2 years, as similar
in character to a course which has been
in operation for at least 2 years, the
State approving agency will furnish the
Veterans Administration with—

(1) A copy of the approval, and

(2) The basis for its conclusion that
the courses are similar. (38 U.S.C. 1789)

(d) Move to new location. A school
has moved to another location in the
same general locality when—

(1) The new location is within normal
commuting distance of the original
location, and

(2) The school—

(i) Has essentially the same faculty
and student body, and

(ii) Offers the same courses. (38 U.S.C.
1789)

* . - . .

(f) Subsidiary branch or extension.
Notwithstanding the provisions of
paragraph (a)(1), (2), (3) or (4) of this
section the 2-year period of operation
requirement will apply to courses at
subsidiary branches or extensions as
provided in the following
subparagraphs:

(1) Unless the Director, Education
Service or the Director of the
appropriate Veterans Administration
field station waives the 2-year period of
operation requirement in whole or in
part (as provided in paragraph (g) of this
section), it will apply to any course
offered by a banch or extension of any
of the following institutions:

(i) A public or other tax-supported
institution where the branch or
extension is located outside the area of
the taxing jurisdiction providing support
to the institution,

(ii) A proprietary profit or proprietary
nonprofit educational institution where
the branch or extension is located
beyond normal communting distance of
the institution, or

[(iii) A proprietary profit educational
institution, even if the branch or
extension is located within normal
commuting distance.

(2) A course for which such a waiver
is granted will be exempt from the 2-
year period of operation requirement
only if it also satisfies the provisions of
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either paragraph (a)(1), (2), (3) or (4) of
this section. (38 U.S.C. 1789(b))
» * - * *

(8) Waivers. A school may apply to
the appropriate Veterans
Administration field station Director for
a waiver of the provisions of paragraph
(a)(6) or (f) of this section. The Veterans
Administration field station Director
may grant a waiver only when the
conditions specified in this paragraph
have been met, If the Director denies a
waiver, he or she shall inform the school
that the request is denied, and that the
school may request a review by the
Director, Education Service. A request
for review will be forwarded to the
Director, Education Service with the
field station Director’s recommendation.
(38 U.S.C. 1789(b))

. - - - -

(3) The Director of the Veterans
Administration field station of
jurisdiction may exercise authority
found in paragraph (f) of this section to
allow a waiver of the requirements of
paragraph (f)(1) of this section. He or
she may grant such a waiver when he or
she finds that: * * *

(4) A school, which disagrees with a
decision made under this paragraph by
a Director of a Veterans Administration
field station, has 1 year from the date of
the letter notifying the school of the
decision to request that the decision be
reviewed. The request must be
submitted in writing to the Director of
the Veterans Administration field
station where the decision was made.
The Director, Education Service shall
review the evidence of record and any
other pertinent evidence the school may
wigh to submit. The Director, Education
Service has the authority either to affirm
or reverse a decision of the Director of a
Veterans Administration field station.
(38 U,S.C. 1789)

§21.4251 [Amended]

49, The cross reference following
§ 21.4251 is revised to read as follows:
"Courses offered at subsidiary branches
or extensions. See § 21.4266."

50. In § 21.4252, paragraphs (g) and (h)
are revised as follows:

§21.4252 Courses precluded.
. * * * *

(8) Vocational courses—chapters 34,°
35 and 36. (1) Except as specified in
paragraph (g)(2) and (3) of this section
the Veterans Administration shall not
approve a veteran's or eligible person's
enrollment in any course with a
vocational objective unless the veteran
or eligible person, or the institution
offering the course, establishes that at
least one-half of the persons completing
the course during the preceding 2-year

period have attained employment for an
average of 10 hours per week in the
occupational category for which the
course is designed to provide training.
There shall be excluded from this
calculation the number of persons
who—

(i) Pursued the course with assistance
under title 38, United States Code, while
serving on active duty, or

(ii) Are unavailable for employment.

(2) The provisions of paragraph (g)(1)
of this section do not apply to an
enrollment in a course in a particular
year if—

(i) The total number of eligible
veterans and eligible persons enrolled in
the educational institution offering the
course during the 2-year period
preceding that year did not exceed 35
percent of the total enrollment in the
educational institution during that 2-
year period, and

(ii) The course met the requirements
of paragraph (g)(1) of this section for
any 2-year period ending after October
16, 1980.

(3) An educational institution desiring
a waiver from the application of the
provisions of paragraph (g)(1) of this
section may apply to the appropriate
State approving agency. The State
approving agency will recommend to the
Director of the Veterans Administration
field station of jurisdiction whether or
not the Director should grant a waiver.
The State approving agency will
consider all evidence of record including
whether—

(i) The total number of eligible
veterans and eligible persons enrolled in
the educational institution during the 2-
year period preceding the request ever
exceeded 35 percent of the total
enrollment in the educational institution
during that period;

(i) The total number of eligible
veterans and eligible persons enrolled
during the 2 years preceding the request
ever exceeded 20 percent of the total
enrollmént in the course during that
period;

(iii) The estimated cost of complying
with the requirements of paragraph
(8)(1) of this section exceeds $22 times
the number of eligible veterans and
eligible persons enrolled in the course
during the 2-year period; and

(iv) The institution collects, or would
collect, data on the employment of all
graduates solely or principally to
compile an employment report to satisfy
the requirements of paragraph (g)(1) of
this section.

(4) The Director of the Veterans
Administration field station of
jurisdiction shall consider the State
approving agency's recommendation
and all other evidence of record in

determining whether to grant or deny
the request for a waiver.

(5) If an educational institution
disagrees with a field station Director's
determination concerning a waiver, it
may request that the application along
with the field Director's determination
be forwarded to the Director, Education
Service for administrative review.

(6) An exemption under paragraph
(g)(2) of this section is revoked
automatically at any time the total
number of eligible veterans and eligible
persons enrolled in the educational
institution exceeds 35 percent of the
total enrollment. If the educational
institution is organized on a term,
quarter or semester basis and the
exemption is revoked, the beginning
date of the 2-year period will be the first
day of the term, quarter or semester
during which the total number of eligible
persons exceeded 35 percent of the total
enrollment in the educational institution.
If the educational institution is not
organized on a term, quarter or semester
basis, the beginning date of the 2-year
period will be the first day of the
calendar quarter during which the total
number of eligible veterans and eligible
persons exceeded 35 percent of the total
enrollment in the educational institution.

(7) A waiver under paragraph (g)(3) of
this section is revoked automatically at
any time the total number of eligible
veterans and eligible persons enrolled in
the educational institution exceeds 35
percent of the total enroliment, or the
total number of eligible veterans and
eligible persons enrolled in the course
for which a waiver has been granted
exceeds 20 percent of the total
enrollment in the course.

(i) If the educational institution is
organized on a term, quarter or semester
basis, the beginning date of the 2-year
period will be the first day of the term,
quarter or semester during which—

(A) The number of eligible veterans
and eligible persons enrolled in the
educational institution first exceeded 35
percent of the educational institution’s
total enrollment; or

(B) The number of eligible veterans
and eligible persons enrolled in the
course for which a waiver has been
granted first exceeded 20 percent of the
total enrollment in the course,
whichever is earlier.

(ii) If the educational institution is not
organized on a term, quarter or semester
basis, the beginning date of the 2-year
period will be the first day of the
calendar quarter during which—

(A) The number of eligible veterans
and eligible persons enrolled in the
educational institutions first exceeded
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35 percent of the educational
institution’s total enrollment; or

(B) The number of eligible veterans
and eligible persons enrolled in the
course for which a waiver has been
granted first exceeded 20 percent of the
total enrollment in the course,
whichever is earlier. (38 U.S.C. 1673(a),
1723(a))

(k) Erroneous, deceptive, misleading
practices. (1) The Veterans
Administration will not approve an
enrollment in any course offered by an
institution which uses advertising, sales,
or enrollment practices which are
erroneous, deceptive, or misleading by
actual statement, omission, or
intimation. As provided by section 1796,
title 38, United States Code, the
Veterans Administration shall use the
services and facilities of the Federal
Trade Commission, where appropriate,
under an agreement—

(i) To carry out investigations, and

(ii) To make determinations under this
paragraph.

{2) To ensure compliance, any
institution offering courses approved for
the enrollment of veterans or eligible
persons shall maintain a complete
record of all advertising, sales, or
enrollment materials (and copies of
each) used by or on behalf of the
institution during the preceding 12-
month period. This record shall be
available for inspection by the State
approving agency or the Veterans
Administration. These materials shall
include, but are not limited to—

(i) Any direct mail pieces,

(ii) Brochures,

(1ii) Printed literature used by sales
people,

(iv) Films, video cassettes and audio
tapes disseminated through broadcast
media, |

(v) Material disseminated through
print media,

(vi) Tear sheets,

(vii) Leaflets,

(viii) Handbills,

(ix) Fliers, and

(x) Any sales or recruitment manuals
used to instruct sales personnel, agents
or representatives of the educational
institution. (38 U.S.C. 1796)

. .

51. In § 21.4253, paragraph [c) is
revised as follows:

§21.4253 Accredited courses.

(c) Accrediting agencies. A nationally
recognized accrediting agency or
association is one that appears on the
list published by the Secretary of
Education as required by 38 U.S.C.
1775(a). The State approving agencies
may use the accreditation of these

accrediting agencies or associations for
approval of the course specifically
accredited and approved by the agency
or association. (38 U.S.C. 1775)

52. Section 21.4260 is revised as
follows:

§ 21.4260 Courses in foreign countries.

(a) Approval of postsecondary courses
in foreign countries. (1) The Veterans
Administration may approve a
postsecondary course offered by an
educational institution not located in a
State when— ;

(i) The educational institution offering
the course is an institution of higher
learning; and

(ii) The course leads to a standard
college degree, or its equivalent.

(2) For the purpose of this paragraph,
a degree is the equivalent of a standard
college degree when the program
leading to the degree has the same

_entrance requiremnts as one leading to a

degree granted by a public degree-
granting institution of higher learning in
that country. (38 U.S.C. 1676)

(b) Approval of enrollments in foreign
courses. (1) Except as provided in
paragraph (b)(2) of this section the
Veterans Administration will approve
the enrollment of a veteran or eligible
person in a course offered by an
educational institution not lccated in a
State when—

(i) The veteran or eligible person
meets the eligibility and entitlement
requirements of §8§ 21.1040 through
21.1045, 21.3040 through 21.3046 or
21.5040 and 21.5041, as appropriate;

(ii) The veteran's or eligible person’s

- program of education meets the

requirements of § 21.4230 or § 21.5230 as
appropriate; and

(iii) The course meets the
requirements of this section and all
other applicable VA regulations.

(2) The Veterans Administration may
deny or discontinue the payment of
educational assistance allowance to a
veteran or eligible person pursuing a
course in an institution of higher
learning not located in a State when the
Veterans Administration finds that the
veteran's or eligible person's enrollment
is not in the best interests of the veteran,
eligible person or the Federal
Government. (38 U.S.C. 1676)

53. In § 21.4263, the introductory text
of paragraph (i) is revised as follows:

§21.4263 Flight training—38 U.S.C.
Chapter 34, Chapter 32.

(i) Hourly limitations. A flight course
approved pursuant to paragraph (h)(3) of
this section shall be approved only for
those hours of instruction generally

considered necessary for a student to
obtain an identified vocational
objective. This requirement is met only
if the number of hours approved does
not exceed the maximum set forth in
paragraph (i)(1) through (3) of this
section. Flight instruction may never be
substituted for ground training, The
Veterans Administration may pay
veterans for hours beyond the hours
approved only when permitted by the
school's standards of progress. (38
U.S.C. 1652(b))

- - - *

54. In § 21.4270, the introductory text
of paragraph (b) is revised as follows:

§21.4270 Measurement of courses.

- * - . *

(b) Collegiate graduate, professional
and on-the-job training courses shall be
measured as stated in this table. This
table shall be used for measurement of
collegiate undergraduate courses subject
to all the measurement criteria of
§ 21.4272. Clock hours and class
sessions mentioned in this table mean
clock hours and class sessions per week.
(38 U.S.C. 1682, 1732, 1777, 1787, 1788)

- - * * *

55. In § 21,4272, paragraphs (d). (e). (f)
and (g) are revised and paragraphs (h),
(i), (j) and (k) are added so that the
added and revised materidl reads as
follows: .

§ 21.4272 Collegiate undergraduate;
credit-hour basis.

. - * - -

(d) Course measurement; general.
When an undergraduate course qualifies
for credit-hour measurement, the
Veterans Administration will measure it
according to the table contained in
§ 21.4270(b). (38 U.S.C. 1788)

(e) Course measurement; normal
method, The Veterans Administration
will use the table in § 21.4270(b) for
measurement of a collegiate
undergraduate course without adjusting
the credit hours assigned by a school
when the course is one of the following:

(1) A course offerd in residence on a
standard quarter- or semester-hour
basis,

(2) A work-experience course meeting
the requirements of § 21.4265(f),

(3) A course of student teaching,

(4) That portion of a cooperative
course consisting of school instruction if
the veteran or eligible person elects not
to receive educational assistance for the
portion consisting of training in a
business or industrial establishment.

(5) A course involving flight training,

(6) A course which—
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(i) Requires the pursuit of standard
class sessions for each credit at a rate
not less frequent than every 2 weeks.

(i) Requires monthly pursuit of a total
number of standard class sessions equal
to the number of class sessions that
would result if the course required one
standard class session per week for
each credit hour.

(iii) Is considered by the institution
offering it to be fully equivalent to a
course described in paragraph (e)(1) of
this section including—

(A) The payment of tuition and fees.

(B) The awarding of academic credit
for the purpose of meeting graduation
requirements, and

(C) The transfer of credits to a course
meeting the provisions of paragraph
(e)(1) of this section,

(iv) Would gualify as a course under
paragraph (e)(1) of this section except
that it does not have weekly class
instruction, and

(v) Together with all other similar
courses offered by the educational
institution, has an enrollment
representing less than 50 percent of the
persons at that educational institution
receiving educational assistance under
chapter 31, 32, 34, 35 or 36, title 38,
United States Code. (38 U.S.C. 1788)

(f) Course measurement; insufficient
standard class sessions. The Veterans
Administration will measure by the
week any collegiate undergraduate
course offered in residence which is not
listed in paragraph (e} of this section.

(1) When a course is offered over a
standard quarter or semester as defined
in § 21.4200(b) and includes weeks with
at least one regularly scheduled,
standard class session for each credit
hour, the Veterans Administration will
use the table in § 21.4270(b) without
adjustment when determining the
training time for those weeks.

(2) When a course includes one or
more weeks with more than one
regularly scheduled class for every 2
credit hours, but less than one regularly
scheduled class session for each credit
hour, the Veterans Administration will
determine the training time for those
weeks in one of two ways:

(i) The Veterans Administration wil
determine training time for the week by
using the table in § 21.4270(b) without
adjustment when the course requires a
level of educational pursuit which
approximates, quantitatively and
qualitatively, the level required by a
similar course offered on a standard
quarter- or semester-hour basis. In
making this determination the Veterans
Administration will consider whether—

(A) The published accrediting.
standards of the accrediting agency
which accredits the course permit a

class session which is somewhat shorter
than that stated in § 21.4200(g), while
requiring an overall level of educational
pursuit that approximates the level
required by courses offered on a
standard quarter- or semester-hour
basis, or

(B) The student is required to
complete in place of class time such
things as papers to be written, extra
books ta be read for the course, and
additional projects to be completed.

(ii) If measurement as described in
paragraph (f)(2)(i) of this section is not
in order, the Veterans Administration
will—

{A) Determine the number of standard
class sessicns for the week,

(B) Drop any fractions of a standard
class session, and

(C) Consider the standard class
sessions to be the same as credit hours
for the purpose of using the table in
§ 21.4270(b) to determine training time
for the week.

(3) If the course includes ene or more
weeks with at least one regularly
scheduled class session, but no more
than one regularly scheduled class
session for every 2 credit hours, the
Veterans Administration will measure
the training time for those weeks by—

(i) Determining the number of
standard class sessions for the week,

(ii) Dropping any fractions of a
standard class session, and

(iii) Considering the standard class
sessions the same as credit hours for the
purpose of using the table in § 21.4270(b)
to determine training time for the week.
(38 U.S.C. 1788(b))

(g) Course measurement; nonstandard
terms. (1) When a term is not a standard
semester or quarter as defined in
§ 21.4200(b). the Veterans
Administration will determine the
equivalent for full-time training by—

(i) Multiplying the credits to be earned
in the term by 18 if credit is granted in
semester hours, or by 12 if credit is
granted in quarter hours, and

{ii) Dividing the product by the
number of whole weeks in the term.

(2) In determining whole weeks for
this formula the Veterans
Administration will—

(i) Divide the number of days in the
term by 7;

(ii) Disregard a remainder of 3 days or
less, and

(iii) Consider 4 days ormore to be a
whole week.

(3) The quolient resulting from the use
of the formula is called equivalent credit
hours. The Veterans Administration
treats equivalent credit hours as credit
hours for measurement purposes. If
there is at least one regularly scheduled
standard class session per equivalent

credit hour each week, the Veterans
Administration will use the number of
equivalent credit hours to compute
educational assistance allowance using
the criteria of § 21.4270(h) or the criteria
of footnote 2 to that paragraph,
whichever is appropriate. If a week
contains less than one standard class
session per equivalent credit hour, the
Veterans Administration will determine
training time according to the provisions
of paragraph (f)(2) of this section. (38
U.S.C. 1788(b))

(h) Course measurement; independent
study. The Veterans Administration
shall measure a course or subject
offered solely by independent study as
follows:

(1) If the educational institution
evaluates the course or subject in
semester or quarter hours of credit and
prescribes a period for completion, the
course shall be measured as less than
one-half but more than one-quarter time
when the semester hours per term or
equivalent are four or more, and
measured as one-quarter time or less for
1 through 3 semester hours per semester
or equivalent.

{2} If the educational institution does
not evaluate the independent study
program in standard semester or quarter
hours or the equivalent, independent
study shall be measured as less than
one-half but more than one-quarter time
training. (38 U.S.C. 1682(e))

(i) Course measurement; combined
independent study—resident training.
(1) If a veteran or eligible person
pursues independent study concurrently
with resident training under chapter 34
or 35, title 38, United States Code, the
Veterans Administration shall
determine training time as follows:

(i) If the independent study credit
hours the veteran or eligible person is
pursuing would equal half-time or more,
according to the table in § 21.4270(b),
the Veterans Administration shall
convert them to the highest number of
hours considered to be less than half-
time training. If the independent study is
not measured on a credit-hour basis, the
Veterans Administration will assign a
credit-hour evaluation to independent
study based on the highest number of
credit hours considered to be less than
half-time training.

(ii} The Veterans Administration will
add the number of independent study
credit hours as determined in paragraph
(i)(1)(i) of this section to the number of
hours of resident training. The hours of
resident training will be either credit
hours or hours based on the number of
standard class sessions as required by
paragraph (e) or (f) of this section, as
appropriate.
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(iii) The Veterans Administration will
use the total hours computed in
paragraph (i)(1)(ii) of this section to
determine the training time based upon
the measurement criteria found in
§ 21.4270(b).

(2) In applying the procedure outlined
in paragraph (i)(1) of this section when
the veteran or eligible person pursues a
course or subject of independent study
and resident training sequentially, as
described in § 21.4280(g)(2), the
Veterans Administration will treat that
course or subject as—

(i) Independent study during any
week in which the course or subject
meets the definition of independent
study found in § 21.4280(c), and

(ii) Resident training during weeks in
which regularly scheduled classroom
sessions meet. (38 U.S.C. 1682(e))

(j) Course measurement; credit course
taken under special circumstances. If a
course is acceptable for credit, but the
educational institution does not award
credit to the veteran or eligible person
because he or she has not met college
entrance requirements or for some other
valid reason, the Veterans
Administration will measure the course
as though it were pursued for credit,
provided the veteran or eligible person
performs all of the work prescribed for
other students who are enrolled for
credit. (38 U.S.C. 1788(b))

(k) Course measurement; noncredit
courses. (1) Except for courses leading
to a secondary school diploma or
equivalent, the Veterans Administration
will measure noncredit courses given by
an institution of higher learning on a
quarter- or semester-hour basis if the
institution considers them to be the
equivalent, for other administrative
purposes, of undergraduate courses that
lead to a standard college degree at the
institution of higher learning.

(2) The Veterans Administration shall
measure other noncredit courses under
the appropriate criteria of § 21.4270.

(3) Where a school requires a veteran
or eligible person to pursue noncredit
deficiency, remedial or refresher courses
in order to meet scholastic or entrance
requirements, the school will certify the
credit-hour equivalent of the noncredit
deficiency, remedial or refresher courses
in addition to the credit hours for which
the veteran or eligible person is
enrolled. The Veterans Administration
will measure the course on the total of
the credit hours and credit-hour
equivalency. (38 U.S.C. 1788)

56. Section 21.4277 is revised as
follows:

§ 21.4277 Discontinuance—unsatisfactory
progress and conduct.

(a) Satisfactory pursuit of program.
Entitlement to benefits for a program of
education is subject to the requirement
that the veteran or eligible person,
having commenced the pursuit of such
program, continues to maintain
satisfactory progress. If the veteran or
eligible person does not maintain
satisfactory progress, educational
benefits will be discontinued by the
Veterans Administration. Progress is
unsatisfactory if the veteran or eligible
person does not satisfactorily progress
according to the regularly prescribed
standards and practices of the
institution he or she is attending. These
standards and practices must be
approved by the State approving
agency. (38 U.S.C. 1674 and 1724)

(b) Satisfactory conduct. Entitlement
to a program of education is subject to
the requirement that the veteran or
eligible person, having commenced the
pursuit of such program, continues to
maintain satisfactory conduct in
accordance with the regularly
prescribed standards and practices of
the institution in which he or she is
enrolled. If the veteran or eliiible person
will no longer be retained as a student
or will not be readmitted as a student by
the institution in which he or she is
enrolled, educational benefits will be
discontinued, unless further
development establishes that the action
of the school is of a retaliatory nature.
See § 21.4253. (38 U.S.C. 1674 and 1724)

§21.4277 [Amended]
57. The cross reference immediately

following § 21.4277 is revised to read

“"Reports—requirements. See § 21.4203."
58, In § 21.4279, paragraph (b)(1) is
revised as follows:

§21.4279 Combination correspondence—
residence program.

(b) . a .

(1) The charges for that portion of the
program pursued exclusively by
correspondence will be in accordance
with § 21.4136(a) with 1 month of
entitlement charged for each $327 of cost
reimbursed, effective October 1, 1980;
and 1 month of entitlement charged for
each $342 of cost reimbursed, effective
January 1, 1981. (38 U.S.C. 1786(a))

59. Section 21.4280 is revised as
follows:

§ 21.4280 Independent study leading té a
standard college degree,

(a) General. A veteran or eligible
person may receive an educational
assistance allowance for pursuit of an

independent study course or subject or
for a course or subject which combines
independent study with resident
training. However, a veteran or eligible
person may not receive an educational
assistance allowance for pursuing a
course or subject offered through open-
circuit television unless he or she is
enrolled concurrently in resident
training. (38 U.S.C. 1673, 1682, 1733)

(b) Scope of independent study. The
provisions of this section do not apply to
a veteran or eligible person who is
enrolled in—

(1) A cooperative course as defined in
§ 21.4233(a).

(2) A farm cooperative course, or

(3) A course approved as a
correspondence course. (38 U.S.C. 1682,
1732)

(c) Definition of independent study.
The Veterans Administration considers
a course or subject to be offered entirely
through independent study when the
course or subject—

(1) Leads to a standard college degree’

(2) Consists of a prescribed program
of study with provision for interaction
either by mail, telephone or personally
between the student and the regularly
employed faculty of the university or
college;

(3) Is offered without any regularly
scheduled, conventional classroom or
laboratory sessions; and

(4) Is not a course listed in paragraph
(b), (e) or (f) of this section. (38 U.S.C.
1682, 1732)

(d) Undergraduate resident training.
(1) The Veterans Administration
considers the following courses to be
resident training during the entire period
a veteran or eligible person is pursuing
them:

(i) A course or subject which meets
the requirements for resident training
found in § 21.4265(f);

(ii) A course or subject, leading to a
standard college degree, offered in
residence on a standard quarter- or
semester-hour basis;

(iii) An undergraduate course or
subject which requires regularly
scheduled, weekly classroom or
laboratory sessions, but does not require
them in sufficient number to meet the
provisions of paragraph (d)(1)(ii) of this
section; or

(iv) An undergraduate course or
subject leading to a standard college
degree which—

(A) Would qualify as a course under
paragraph (d)(1)(ii) of this section except
that it does not have weekly class
instruction.

(B) Requires pursuit of standard class
sessions for each credit at a rate not less
frequent than every 2 weeks,
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(C) Requires monthly pursuit of a total
number of standard class sessions
which, during that month, is required by
a course meeting the provisions of
paragraph (d)(1)(ii) of this section,

(D) Is considered by the institution
offering it as fully equivalent to a course
described in paragraph (d)(1)(ii) of this
section including the payment of tuition
and fees; the awarding of academic
credit for the purpose of meeting
graduation requirements, and the
transfer of credits to a course meeting
the provisions of paragraph (D)(1)(ii) of
this section and;

(E) Together with all other similar
courses offered by the educational
institutions, has an enrollment
representing less than 50 percent of
persons at that institution receiving
educational assistance under either
chapter 31, 32, 34, 35 or 36, title 38,
United States Code.

(2) The Veterans Administration will
consider any undergraduate course not
listed in paragraph (b) or (f) or (d)(1) of
this section to be a resident course
during any week when there are
regularly scheduled standard class
sessions for the course. (38 U.S.C. 1682,
1732, 1788)

(e) Graduate resident training.
Graduate resident training is a course
which— L

(1) Is offered through regularly
scheduled, conventional classroom or
laboratory sessions; or

(2) Consists of research necessary for
the preparation of the student's—

(i) Master’s thesis,

(ii) Doctoral dissertation, or

(iii) A similar treatise which is a
prerequisite to the degree being pursued.
(38 U.S.C. 1682, 1732)

(f) Other training. The following types
of training are considered resident
training by the Veterans Administration
for measurement and payment when the
student combines them with
independent study:

(1) A course of student teaching,

(2) An undergraduate course leading
to a standard college degree which
includes flight training, and

(3) A graduate course consisting of
research in absentia. Research in
absentia is research pursued off the
campus of the educational institution
which meets the requirements of
paragraph (e)(2) of this section. (38
U.S.C. 1682, 1732)

(8) Independent study-resident
training. A veteran or eligible person is
in independent study-resident training if
he or she—

(1) Is enrolled concurrently in one or
more courses or subjects offered by
independent study as defined in
paragraph (c) of this section and one or

more courses or subjects offered by
resident training as listed in paragraph
(d), (e) and (f) of this section or

(2) Is enrolled in one or more
undergraduate subjects which—

(i) Do not meet the requriements of
paragraph (d)(1) of this section,

(ii) Have some weeks when standard
class sessions are scheduled; and

(iii) Consists of independent study as
defined in paragraph (c) of this section
during those weeks when there are no
regularly scheduled, standard class
sessions. (38 U.S.C. 1682, 1732)

(h) Approval of independent study. A
course or subject offered through
independent study or independent
study-resident training must be
approved as independent study or
independent study-resident training by
the State approving agency. (38 U.S.C.
1682, 1732)

60. In § 21.4500, paragraphs (d) (1) and
(2) (i)(d) and (ii), (e) (4) and (6), (f) (1)
and (2)(iii) and (h) are revised as
follows:

§ 21.4500 Definitions.

(d) Loan period. (1) The Veterans
Administration will make loans
normally for a quarter, semester,
summer term or two consecutive
quarters.

(2) The Veterans Administration may
grant a loan to a veteran or eligible
person attending a course not organized
on a term, quarter or semester basis if
the course requires at least 6 months at
the full-time rate to complete. A loan
will be granted for not more than 6
months at a time. (38 U.S.C. 1798)

i s B Sk

(d) The default rate on all loans ever
made to students pursuant to loan
programs administered by the
Department of Education does not
exceed 5 percent or five cases,
whichever is greater. (38 U.S.C.

IM(C)) * & »

(i) If a school disagrees with a
decision of a Director of a Veterans
Administration field station, it may,
within 1 year from the date of the letter
from the Director informing the school of
the decision, request that the decision
be reviewed by the Director, Education
service. The Director of the Veterans
Administration field station shall
forward all requests to the Director,
Education Service, who shall consider
all evidence submitted by the school. He
or she has the authority to affirm or
reverse a decision of a Veterans
Administration field station, but shall
not grant a waiver if the requirements of
paragraph (d)(2)(i) of this section are not
met. (38 U.S.C. 1798(c))

-

(e) Total amount of financial
resources. This term means the total of
the following: * * *

(4) Educational assistance received or
receivable of the loan period by the
veteran or other eligible person under
section 1631, 1661, or subchapter II of
chapter 35, title 38, United States Code,
which applies solely to the veteran or
eligible person. This amount shall be
exclusive of an education loan. (38
U.S.C. 1798(b)) * * *

(6) Veterans Administration work-
study allowance received by receivable
by the veteran under section 1685, title
38, United States Code. (38 U.S.C.
1798(b))

(f) Actual cost of attendance. (1) This
term means—

(i) Actual charge per student for
tuition, fees, and books.

(ii) An allowance for commuting. (This
allowance will be based on 22.5 cents
per mile for distances which shall not
exceed normal commuting distance),

(iii) An allowance for other expenses
reasonably related to attendance at the
institution at which the veteran or other
eligible person is enrolled, and

(iv) A room and board allowance.

(2) The room and board allowance
shall be determined as follows: * * *

(iii) If the educational institution does
not provide any students with room and
board, the room and board allowance
shall equal either the actual expenses
incurred by the veteran or eligible
person for room and board or the
amount the veteran or eligible person
would have been charged for room and
board had he or she been provided room
and board by the nearest State college
or State university that provides room
and board, whichever is the lesser. (38
U.S.C.1798(b)) * * *

(h) Annual adjusted effective income,
This income shall include:

(1) Nontaxable income for the student
only for the current tax year in which
the application for the education loan is
received by the Veterans
Administration. This includes income
from sources such as Veterans
Administration compensation and
pension, disability retirement,
unemployment compensation, welfare
payments, social security benefits, etc.

(2) Adjusted gross income (wages,
salary, dividends, interest, rental,
business, etc.) for the student only for
the current tax year in which the
application for the education loan is
received by the Veterans
Administration, less:

(i) Authorized deductions for
exemptions;

(i) Itemized or standard deduction,
whichever is greater;
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(iii) Mandatory withholdings such as
Federal and State income taxes, social
security taxes, etc. (38 U.S.C. 1798(b))

61. In § 21.4501, paragraphs (c)(2) (the
introductory text preceding subdivision
(i) and (d)(1) are revised as féllows:

§ 21.4501 Eligibility.

(c) Additional criteria for eligible
veterans, spouses and surviving spouses
not eligible to receive educational
assistance allowance. * * *

(2) For the purpose of this paragraph
(c)(2) the Veterans Administration shall
consider a veteran who is enrolled in a
flight training course to be enrolled in a
program of education on a full-time
basis. A loan shall be granted if the
eligible veteran, spouse or surviving
spouse meets the eligibility criteria
found in paragraph (a) of this section
and if he or she: (38 U.S.C. 1798) * * *

(d) Exclusions. No veteran or other
eligible person shall be authorized an
education loan who:

(1) Is pursuing a program of
correspondence, flight training for which
the veteran is being reimbursed by the
Veterans Administration at the 90
percent rate, apprenticeship, or other on-
job training, or (38 U.S.C. 1798)

62. In § 21.4502, paragraphs {a) and (b)
(1) and [4) are revised as follows:

§21.4502 Applications.

(a) General. An eligible veteran or
other eligible person shall make an
application for an education loan in the
manner prescribed and upon the forms
prescribed by the Veterans
Administration. The Veterans
Administration must receive the
application no later than the last date of
the term, quarter, semester, or 6-month
period to which all or part of the loan
will apply. The application shall be
certified by the school as to the date
required from the school by the
Veterans Administration. (38 U.S.C.
1671)

(b) Information.

(1) A statement of nontaxable income
for the student for the current tax year
in which the application is received by
the Veterans Administration; as well as
a statement of adjusted gross income for
the student for the current tax year in
which the application for an education
loan is received by the Veterans
Administration less authorized
. deductions for exemptions, itemized or
standard deduction, whichever is
greater, and mandatory withholdings

such as Federal and State income taxes,
social security taxes, etc. (38 U.S.C.
1798(b)) * * * y

(4) The amount of reasonably
anticipated expenses for room and
board to be expended by the veteran or
other eligible person during the period
for which the loan is sought, including a
reasonable amount, not to exeed 22.5
cents per mile, for commuting normal
distances to classes if the student does
not reside on campus. Applications may
also provide the Veterans
Administration with a statement of the
amount of charges for room and board
which the school would have made had
the school provided the veteran or
eligible person with room and board. If
the school does not provide room and
board, the application may provide the
Veterans Administration with a
statement of charges for room and board
which the veteran or eligible person
would have received had he or she been
provided room and board at the nearest
State college or State university which
provides room and board. (38 U.S.C.
1798(b))

63. In § 21.4503, paragraph (b) is
revised as follows:

§21.4503 Determination of loan amount.

* - * . *

(b) Amount. A loan shall be
authorized in the amount of the excess
of cost over available resources as
determined in paragraph (a) of this
section subject to the following
limitations: -

(1) If the costs exceed the available
resources by $50 or less no loan shall be
granted.

(2) The aggregate of the amounts any
veteran or eligible persons may borrow
for an education loan may not exceed
$2,500 in any one academic year. It also
may not exceed an amount determined
by multiplying the number of months of
educational assistance allowance to
which the veteran or eligible person is
entitled (or would be entitled were it not
for the expiration of his or her delimiting
period) under section 1661 or subchapter
11 of chapter 35, title 38, United States
Code, on the date he or she commences
training during the loan period times—

(i) $327, effective October 1, 1980, for
eligible persons and veterans enrolled in
a course other than a flight training
course,

(ii) $342, effective January 1, 1981, for
eligible persons and veterans enrolled in
a course other than a flight training
course,

(iii) $302, effective October 1, 1980, for
veterans enrolled in a flight training
course, and

(iv) $317, effective January 1, 1981, for
veterans enrolled in a flight training
course. (38 U.S.C. 1798(b))

(3) If a student is enrolled in a course
organized on a term, quarter or semester
basis, no single loan shall be authorized
at one time for a period that is longer
than two consecutive quarters. If a
student is enrolled in a course not
organized on a term, quarter or semester
basis, no single loan shall be authorized
at one time for a period that is longer
than 6 months. (38 U.S.C. 1798)

(4) If the loan is a second or
subsequent loan for the same flight
course, the Veterans Administration will
reduce the loan by an amount equal to
the amount of the previous loans
granted for the course less the actual
charges incurred by the veteran during
the previous loan periods. (38 U.S.C.
1798)

(5) If the loan is for a flight course and
the loan period begins before the ending
date of the veteran's prior loan period,
the Veterans Administration will reduce
the loan by an amount equal to the
amount of the prior loan less the amount
the prior loan would have been had the
Veterans Administration known the
actual ending date of the veteran's prior
flight course at the time the Veterans
Administration calculated the loan. (38
U.S.C. 1798)

(6) The Veternas Adminstration shall
pay the following maximum amounts fo
these loan periods: ‘

(i) $1,250 for any semester.

(ii) $830 for any term of 8 weeks or
more leading to a standard college
degree which is not part of the normal
academic year or for a quarter.

(iii) $1660 for two consecutive
quarters.

(iv) $270 per month for a course not
leading to a standard college degree if
less than 6 months long.

(v) $1660 for a 6-month loan period
based on a course not leading to a
standard college degree which is 6 or
more months long.

(vi) $270 per month for a loan period
of less than 6 months based on a course
not leading to a standard college degree
which is 6 or more months long. (38
U.S.C. 1788(b))

(7) No amount authorized will be paid
by the Veterans Administration until the
veteran or other eligible person is
certified as being enrolled and actually
pursuing the course,

{8) an eligible veteran or other eligible
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person may recieve more than one loan
covering separate loan periods subject
to paragraphs (b] (3) and (9) of this
section,

(9) If the veteran or other eligible
person has a material change in
economic circumstances subsequent to
the orginal application for a loan, he or
she may reapply for an increase in an
authorized loan or for a loan, if
otherwise qualified, if no loan was
originally granted. However, the
Veterans Administration will not
decrease or revoke a loan once granted,
absent fraud in the application.

64. In § 21.4504, paragraphs (a)(3)(ii)
and (b) are revised as follows:

§21.4504 Promissory note.

(a) General. The agreement by the
Veterans Administration to loan money
pursuant to section 1798, title 38, United
States Code, to any eligible veteran or
eligible person shall be in the form of a
promissory note which shall include:

(3) A note or other written obligiation
providing for repayment of the principal
amount, and interest on the loan in
annual installments over a period
beginning 9 months after the date on
which the borrower first ceases to be at
least a half-time student and ending:

(ii) For loans of less than $600 1 year
and 7 months after such date for the first
$50 of the loan plus 1 additional month
for ench additional $5 of the loan. For
loan repayment purposes the Veterans
Administration considers a flight
student to have ceased to be at least a
half-time student when he or she fails to
complete at least 10 hours of training in
any 3-month period. (38 U.S.C. 1798)

(b) Interest. The promissory note shall
advise the student that the loan shall
bear interest on the unpaid balance of
the loan at a rate comparable to, but not
in excess of the rate of interest charged
students at such time on loans insured
by the Secretary of Education,
Dapartment of Education, under part B
of title IV of the Higher Education Act of
1965. The rate shall be determined as of
the date the agreement is executed and
shall be a fixed amount. (38 U.S.C. 1798)

* * - *

§21.4506 [Amended]

65. Section 21.4506 is amended by
removing the reference "§ 21.1045(h)"
and inserting the reference "'21.1045(j)"
in paragraph (f).

[FR Doc. 8228350 Filed 10-15-82; 8:45 am]
BILLING CODE 8410-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-1-FRL 2209-5]

Air Programs; Revision to the Maine
Ozone Attainment Plan, Pioneer
Plastics

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Proposed rule.

SUMMARY: EPA is today proposing
approval of a revision to the Maine
State Implementation Plan (SIP)
submitted on May 12, 1982 by the
Commissioner of the Maine Department
of Environmental Protection (DEP). This
revision requires the reduction of
volatile organic compound (VOC)
emissions from Pioneer Plastics, a paper
coating operation, and is required for
continued satisfaction of the
requirements of Part D of the Clean Air
Act with respect to ozone nonattainment
areas.

DATE: Comments must be received on or
before November 17, 1982,

ADDRESSES: Comments should be sent
to Harley F. Laing, Acting Director, Air
Management Division, Room 2103, JFK
Federal Building, Boston, MA 02203.
Copies of the Maine DEP'’s submittal
and EPA's evaluation are available for
public inspection during normal
business hours at the Environmental
Protection Agency, Region I, State Air
Programs Branch, Room 2111, JFK
Federal Building, Boston, Massachusetts
and the Department of Environmental
Protection, State House, Augusta, Maine
04330.

FOR FURTHER INFORMATION CONTACT:
Margaret McDonough, State Air
Programs Branch, Environmental
Protection Agency, Room 2111, JFK
Federal Building, Boston, MA 02203,
617/223-5130.

SUPPLEMENTARY INFORMATION: On
February 19, 1980 (45 FR 10766) EPA
approved the Maine DEP’s plan to attain
compliance with the ozone standard.
One aspect of the DEP's strategy for
meeting the ozone standard included
reasonably available control technology
(RACT) requirements for sources of
VOC emissions for which EPA had
issued control technique guidelines
(CTGs) by January, 1978. Therefore, DEP
included air emissions licenses for two
papers coaters located in areas
designated nonattainment with respect
to ozone as part of its attainment plan.
These licenses required reductions of
VOC emissions consistent with EPA's
guidance. Since the February 19, 1980

approval, one additional source, Pioneer
Plastics of Auburn, Maine, has been
classified by EPA ;as a paper coating
operation, Auburn, Maine is located in
the Androscoggin Valley Interstate Air
Quality Control Region (AQCR 107)
which is designated nonattainment with
respect to ozone. Therefore, Pioneer
Plastics must control its emissions of
VOCs to a degree consistent with EPA’s
CTG's for paper coasters..

On May 12, 1982, the Commissioner of
the Maine Department of Environmental
Protection submitted a request to revise
the Maine SIP to include an air
emissions license issued to Pioneer
Plastics.

The air emissions license issued to
Pioneer Plastics by DEP on November
10, 1981 requires the installation of a
VOC incinerator. EPA agrees with DEP's
determination that VOC emissions will
be reduced by 87.9%. This reduction
meets EPA’s requirements.

DEP's administrative procedures for
issuing an air emissions license to
Pioneer Plastics did not include a public
hearing. However, a 30-day public
comment period was provided and the
opportunity to request a hearing was
announced. DEP received no requests
for a hearing. Further, EPA received no
comments on its proposed approval of
the Maine SIP (44 FR 45210, August 1,
1979) with respect to air emissions
licenses issued to paper coaters.
Therefore, EPA is not requiring the
Maine DEP to conduct a separate
hearing on this revision.

Under 5 U.S.C. Section 605(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities (see 46 FR
8709).

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291. The Administrator’s
decision to approve or disapprove the
plan revision will be based on whether
it meets the requirements of Sections
110(a)(2)(A-K) and 110(a)(3) of the Clean
Air Act, as amended, and EPA
regulations in 40 CFR Part 51. This
revision is being proposed pursuant to
Sections 110(a) and 301(a) of the Clean
Air Act as amended (42 USC 7410(a) and
7601(a)).

List of Subjects in 40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations.
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Dated: September 7, 1982,
Leslie Carothers,
Acting Regional Administrator, Region 1.
|FR Doc. 82-28571 Filed 10-15-82; 8:45 am)
BILLING CODE 8560-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Parts 3620, 3630 and 8360

Extension of Comment Period.
AGENCY: Bureau of Land Management,
Interior,

ACTION: Notice of Extension of Comment
Period.

SUMMARY: A proposed rulemaking on
Geologic and Hobby Mineral
Materials—43 CFR Part 3630—was
published in the Federal Register on
August 17, 1982 (47 FR 35914). The
proposed rulemaking provided a
comment period of 60 days, ending on
October 18, 1982. Several individuals
and organizations affected by the
proposed rulemaking have requested an
extension of the comment period. After
careful consideration of those requests,
the Department of the Interior has
determined that the comment period
should be extended for an additional 30
days. Notice is hereby given of such
extension.

DATE: Comments should be submitted
by November 17, 1982.

ADDRESS: Comments should be sent to:
Director (140), Bureau of Land

Management, 1800 C Street NW.,

Washington, D.C. 20240.

Comments will be available for public
review in Room 5555 of the above
address during regular business hours
(7:45 a.m. to 4:15 p.m.), Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Robert |. Sulenski, (202) 343-3207.
Robert M. Broadbent,

Acting Assistant Secretary of the Interior.
October 13, 1982.

|FR Doc. 82-28551 Filed 10-15-82; 8:45 am]

BILLING CODE 4310-84-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. SIPS-67-83A]

National Flood Insurance Program

Correction
In FR Doc. 82-28119, at page 45044, in

the issue of Wednesday, October 13,
1982, on page 45045, in the third column,

correct the part heading now reading
Part 167 to read Part 67.
BILLING CODE 1505-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 61 and 63
[CGD 80-064]

Marine Engineering; Thermal Filuid
Heaters, Required Tests and
Inspections

AGENCY: Coast Guard, DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to -

issue a separate subpart for tests and
inspections of fired thermal fluid
heaters. Fired thermal fluid heaters are
reliable and are in widespread use on
tank vessels and their use is increasing
on cargo vessels. This proposed rule will
modify required inspections by
emphasizing operational safety control
tests and minimizing hydrostatic and
mechanical material tests.

DATES: Comments must be received on
or before December 2, 1982.

ADDRESSES: Comments should be
mailed to Commandant (G-CMC/44),
(CGD 80-084), U.S. Coast Guard,
Washington, D.C. 20593. Comments may
be delivered to and will be available for
inspection or copying between the hours
of 8:00 a.m. and 4:00 p.m., Monday
through Friday, at the Marine Safety
Council (G-CMC/44), Room 4402, U.S.
Coast Guard Headquarters, 2100 Second

‘Street, S.W., Washington, D.C, 20593.

FOR FURTHER INFORMATION CONTACT:
CDR David M. Strasser, Commandant
(G-MVI1-2/24), U.S. Coast Guard
Headquarters, Room 2612, 2100 Second
Street, SW., Washington, D.C. 20593,
(202) 426-2190.

SUPPLEMENTARY INFORMATION: The
public is invited to participate in this
rulemaking by submitting written views,
data, or arguments. Comments should
include the name and address of the
person making them, identify this notice
(CDG 80-064) and the specific section to
which each comment applies, and give
reasons for the comments. If an
acknowledgement is desired, a stamped,
self addressed postcard or envelope
should be enclosed.

The rules may be changed in light of
comments received. All comments
received before the expiration of the
comment period will be considered
before final action is taken on this
proposal. No public hearing is planned,
but one will be held if written requests
for a hearing are received from

interested persons having a genuine
issue to raise and it is determined that
the opportunity to make oral
presentations will aid the rulemaking
process.

DRAFTING INFORMATION: The principal
persons involved in drafting this
proposal are: Commander David M.
Strasser, Project Manager, Office of
Merchant Marine Safety, and Lieutenant
Walter |. Brudzinski, Project Attorney,
Office of Chief Counsel.

DISCUSSION OF PROPOSED RULES: Fired
thermal fluid heaters have been treated
as boilers and inspected accordingly.
While their design may be similar to
boilers their usage and operation are
substantially different. Thermal fluids
remain in a liquid state under
atmospheric pressure (plus a nominal
pump head pressure, usually 60 psi or
less). Fired thermal fluid heaters
experience less severe service than
boilers. Normally the operating
temperature is less than 400°F in order
to design the piping as a Class Il system
(46 CFR Table 56.04-2) and to keep the
operating temperatures below the flash
point of the thermal fluid.

They are most often used to heat
viscous petroleums, asphalts, sulfurs
and other cargoes indirectly through
coils in the cargo tanks of tank vessels
and to heat bunker fuel, potable water,
and accommodation spaces.

The opportunity to reduce the burden
of inspection requirements has become
apparent based on the thermal fluid
heater's excellent safety record,
technological improvements, increasing
scope of usage, and recommendations
received from Marine Inspection Offices
in the field. Fired thermal fluid heaters
will no longer be required to have a
periodic hydrostatic test, or have valves
opened every fourth year and mountings
removed every eighth year. However,
hydrostatic testing will be required upon
initial installation of the heater, and
when the condition of the heater
warrants such a test. The major
emphasis of the periodic inspections will
be verify proper functioning of the
safety devices and limit controls that
are required by 46 CFR 63.05-90 for
initial approval of the unit. The
instruction booklet will be required to
include approved test procedures which
will duplicate actual conditions that
would physically trip the safety or the
limit control and thus shut down the
heater, such as flame failure, low fluid
level or flow, high temperature, low fuel
oil pressure, etc.

In light of the increasing domestic and
foreign usage of fired thermal fluid
heaters, the Coast Guard feels there is a
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need to update and consolidate existing
rules applicable to this equipment. We
believe that this proposal will clarify the
rules and respond to improvements in
technology in this field. These revised
standards should result in a savings of
time and money to industry, and enable
the Coast Guard to improve the quality
of inspections. Industry comments on
the effect of this proposal and
alternative means of ensuring safe
operation of thermal fluid healers are
solicited.

SUMMARY OF DRAFT EVALUATION: These
proposed regulations have been
reviewed under the provisions of
Executive Ordar 12291 and have been
determined not to be major. These
proposed regulations are considered to -
be non-significant and, accordingly, a
draft evaluation has been proposed and
placed in the public docket as required
by the Policies and Procedures for
Simplification, Analysis, and Review of
Regulations (DOT Order 2100.5 dtd 5-
22-80). The DOT Order requires that
each draft evaluation include an
economic analysis which quantifies, to
the extent practicable, the estimated
cost of the regulations to the private
sector, consumers, and federal, state,
and local governments, as well as the
anticipated benefits and impacts of the
regulations.

These proposed regulations will
reduce the burden of inspection -
requirements and will therefore result in
some cost savings by the Maritime
industry. Hydrostatic tests often require
pumps not normally available. Opening
and removing mountings often requires
new bolts and studs to reassemble the
valves. Spilling and contamination of
thermal fluid during hydrostatic tests
require replacement of some fluid. It is
estimated that the cost of all these tests
and inspections is $750 to $1000 per
vessel every two years. Since
approximately 150 vessels are affected,
the total annual savings which would
result from the elimination of these tests
and inspections would be from $56,000
to $75,000. Eliminating these tests and
inspections will also benefit the Coast
Guard by reducing inspection time. The
time saved will be shifted to other
inspections. In accordance with § 605(b)
of the Regulatory Flexibility Act (94
Stat. 1164), it is also certified that these
rules, if promulgated, will not have a
significant economic impact on a
substantial number of small entities. Out
of roughly 5000 certificated tank barges,
approximately 150 would be affected by
this proposal. It is estimated that
possibly only 3% of those affected
represent small entities. Therefore, the
number of small entities is not

considered significant and the economic
impact on them is not considered
substantial.

PAPERWORK REDUCTION ACT: The
reporting or recordkeeping provisions
that are included in this regulation have
been or will be submitted for approval
to the Office of Management and Budget
(OMB). They are not effective until OMB
approval has been obtained and the
public notified to that effect through a
technical amendment to this regulation.

List of Subjects in 46 CFR Parts 61 and
63

Vessels, Marine safety.

PROPOSED REGULATIONS: In
consideration of the foregoing, the Coast
Guard proposes to amend the applicable
sections concerning thermal fluid
heaters contained in Parts 61 and 63 of
Title 46, Code of Federal Regulations,
and to add Subpart 61.30 as follows:

PART 61—[AMENDED]

1. The Authority citation for Part 61
reads as follows:

Authority: R.S. 4405, as amended, (46 U.S.C.
375); R.S. 44714, as amended, (46 U.S.C. 391a);
R.S. 4462, as amended, (46 U.S.C. 416); 54
Stat. 166, (46 U.S.C. 526p); 54 Stal 347, (46
U.S.C. 1333); E.O. 11239, July 31, 1965, 30 FR
9671, 3 CFR 1965 Supp; 14 U.S.C. 633; sec.
6(b)(1), 80 Stat. 938 (49 U.S.C. 1655(b)(1)); 49
CFR 1.46(b).

2. Section 61.05-1 is revised to read as
follows:

§61.05-1 Scope.

The term "boiler” as used in this
subpart includes power boilers subject
to Part 52 and heating boilers subject to
Part 53 of this subchapter.

3. Section 61.05-10 is amended by
revising paragraph (a) and Table 61.05-
10 Hydrostatic Tests, to read as follows:

§61.05-10 Boilers in service.

(a) Main boilers, including
superhealers, reheaters, economizers,
auxiliary boilers, low pressure heating
boilers and unfired steam boilers are
examined by a marine inspector during
the inspection for certification and more
often if necessary, to determine that the
complete unit is in a safe and
satisfactory condition. Where
hydrostatic tests are required, an
inspection is made of all accessible
parts while under pressure.

»* - * * -

TABLE 61.05-10.—HYDROSTATIC TEST

Cargo, tank and
Boller Passenger
vessels
Firetub Annual Annual,
Watertube............c | Annual.............. Quadrennial.

4, Subpart 61.30 is added to Part 61 to
read as follows:

PART 61—PERIODIC TESTS AND
INSPECTIONS

Subpart 61.30—Tests and Inspections of
Fired Thermal Fluid Heaters

Sec.

61.30-1 Scope. :

61.30-5 Preparation of thermal fluid heater
for inspection and test.

61.30-10 Hydrostatic test.

61.30-15 Visual inspection.

61.30-20 Automatic controls tests.

Subpart 61.30—Tests and Inspections
of Fired Thermal Fluid Heaters

§ 61.30-1 Scope.

The term “thermal fluid heater” as
used in this part includes any fired
automatic auxiliary heating unit which
uses a natural or synthetic fluid in the
liquid phase as the heat exchange
medium and whose operating
temperature and pressure do not exceed
204°C [400°F) and 225 psig respectively.
Thermal fluid heaters having operating
temperatures and pressures higher than
204°C (400°F) and 225 psig, respectively
are inspected under Subpart 61.05—
Tests and Inspections of Boilers.

§ 61.30-5 Preparation of thermal fluid
heater for inspection and test.

(a) The owner, chief engineer, or
person in charge shall prepare the
thermal fluid heater for inspection.

(b) For visual inspection, access plates
and manholes shall be removed as
required by the marine inspector and the
heater and combustion chambers shall
be thoroughly cooled and cleaned.

§61.30-10 Hydrostatic test.

All new installations of thermal fluid
heaters must be given a hydrostatic test
of '% times the maximum allowable
working pressure. The test must be
conducted in the presence of a marine
inspector. No subsequent hydrostatic
tests are required unless, in the opinion
of the Officer in Charge Marine
Inspection, the condition of the heater
warrants such a test. Where hydrostatic
tests are required, land inspection is
made of all accessible parts under
pressure. The thermal fluid may be used
as the hydrostatic test medium.
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§ 61.30-15 Visual Inspection.

Thermal fluid heaters are examined
by a marine inspector at the inspection
for certification and when directed by
the Officer in Charge Marine Inspection,
to determine that the complete unit is in
a safe and satisfactory condition. The
visual examination includes, but is not
limited to, the combustion chamber, heat
exchanger, refractory, exhaust stack,
and associated pumps and piping.

§ 61.30-20 Automatic controls tests.

An operating test of all safety and
limit controls, combustion controls, and
programming controls shall be
conducted by the owner, chief engineer,
or person in charge at the inspection for
certification, and when directed by the
Officer in Charge Marine Inspection, to
determine that the control components
and safety devices are functioning
properly and are in satisfactory
operating condition. The test must be
conducted in the presence of a marine
inspector and the procedures in the
heater instruction booklet must be
followed. If an existing heater does not
have a test procedure, as required in
§ 63.05-95 of this chapter, one must be
submitted to the Officer in Charge
Marine Inspection for approval. The test
must include the following: proper
purge, burner ignition sequence checks;
operation of the combustion controls;
shutdown verification of flame
safeguard, limit controls, fluid level
controls, fluid flow controls, and high
temperature control, as required in
§ 63.05-90 of 63.10-90 of this chapter.

Note: Section 63.05-90 and 63.10-90 of this
chapter may be referenced concerning
, operaling tests.

PART 63—[AMENDED]

5. The authority citation for Part 63
reads as follows:

Authority: R.S. 4405, as amended, (46 U.S.C.
375); R.S. 4471a, as amended, (46 U.S.C, 391a);
R.S. 4462, as amended, (46 U.S5.C. 416); 54 Stat
168, (46 U.5.C. 526p); 54 Stal 347, (46 U.S.C.
1333); E.O. 11239, July 31, 1965, 30 FR 9671, 3
CFR 1965 Supp; 14 U.S.C. 633; sec, 6(b)(1). 80
Stat. 938 [49 U.S.C. 1655(b)(1)]: 49 CFR 1.46(b).

6. Section 63.05-95 is amended by
adding a new paragraph (b) to read as
follows

§ 63.05-95 Instruction booklets.

- * . * .

(b) In addition to the above, for
thermal fluid heaters, the instruction
booklet must provide a full description
of testing procedures for tests required
in § 63.05-90. the test must duplicate
actual conditions which would trip the
safety or limit controls.

Dated: September 10, 1982.
L N. Hein,
Captain, U.S. Coast Guard, Acting Chief,
Office of Merchant Marine Safety.
[FR Doc. 82-28545 Filed 10-15-82; 8:45 am)
BILLING CODE 4910-14-M

FEDERAL MARITIME COMMISSION

46 CFR Part 502

[|General Order 16; Docket No. 82-48]
Miscellaneous Amendments to Rules
of Practice and Procedure

AGENCY: Federal Maritime Commission.
ACTION: Proposed rulemaking.

SUMMARY: The Federal Maritime
Commission proposes to amend its
Rules of Practice and Procedure to (1)
increase the jurisdictional limit for the
informal adjudication of small claims
from $5,000 to $10,000; (2) provide for
tariff notification of decisions of
Administrative Law Judges and
Settlement Officers in formal and
informal docket proceedings; and (3)
provide for submissions of petitions for
reconsideration in informal
adjudications to Settlement Officers.
The increase in the small claims ceiling
is necessary to reestablish the
relationship between the ceiling which
was last set in 1975 and present-day
cost of doing business. The purpose of
the tariff notifications is to ensure that
all shippers are treated equally by
providing notice of decisions in
appropriale cases. Finally, the proposed
procedure for filing petitions for
reconsideration will remedy a defect in
the rules which permits such petitions to
be filed with the Commission itself even
though parties in informal claims
procedures ahve waived the right to file
exceptions to Settlement Officer
decisions.

DATES: Comments due by December 17,

1982.

ADDRESSES: Comments (original and 15

copies) to:

Francis C. Hurney, Secretary, Federal
Maritime Commission, 1100 L Street,
NW., Washington, D.C. 20573 (202)
523-5725

FOR FURTHER INFORMATION CONTACT:

Francis C. Hurney, Secretary, Federal
Maritime Commission, 1100 L Street,
NW., Washington, D.C, 20573 (202)
523-5725

SUPPLEMENTARY INFORMATION:

The Federal Maritime Commission
proposes to amend its Rules of Practice
and Procedure (46 CFR Part 502, et seq.)
to (1) increase the jurisdictional limit for
the informal adjudication of small

claims from $5,000 to $10,000; (2) provide
for tariff notification of decisions of
Administrative Law Judges and
Settlement Officers in proceedings
involving overcharge claims; and (3)
provide for the filing of petitions for
reconsideration with Settlement
Officers.

The present ceiling of $5,000 in
adjudication of small claims was set in
1975. This limitation appears to be
inadequate for the present day due to
inflationary pressures. An increase to
$10,000 would make informal procedures
available to a wider range of parties and
thus enhance expeditious regulatory
action. Accordingly, a limitation of
$10,000 is being proposed.

Also being proposed is a provision
that, in appropriate cases,
Administrative Law Judges and
Settlement Officers may direct the
publication by carriers or conferences of
carriers of a tariff notice which makes
all shippers and carriers aware of the
import of decisions involving overcharge
claims. For example, if a decision were
to specify that a certain commodity was
entitled to a specific rate, an order
would be issued that would specify that
the carrier publish in its tariff a notice to
this effect. This is similar to the
procedure followed in special docket
proceedings conducted under section
18(b)(3) of the Shipping Act, 1916 (46
U.S.C. 817). Under such a procedure, all
shippers would be alerted to the
opportunity to receive the same rate
adjustment, within the limits of
applicable statutes of limitation.

Finally, the Commission proposes to
establish a procedure for filing of
petitions for reconsideration with
respect to small claims adjudications.
Parties to such proceedings waive their
right to file exceptions to decisions of
Settiement Officers. However, they are
not precluded from filing petitions for
reconsideration to the Commission itself
which, in the Commission’s experience,
is tantamount to the filing of exceptions.
The procedure proposed would permit
filing of such petitions with the
Settlement Officer involved who will
issue a supplementary decision
reviewable by the Commission.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), the
Commission certifies that this proposed
rulemaking will not, if adopted, have a
significant imact on a substantial
number of small entities.

List of Subjects in 46 CFR Part 502

Administrative practice and
procedure.
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PART 502—{AMENDED]

' Therefore, pursuant to 5 U.S.C. 553
and sections 22 and 43 of the Shipping
Act, 1916 (46 U.S.C. 821 and 841a), the
Commission proposes to amend Part 502
of Title 46 CFR as follows:

§502.301 [Amended]

1. Section 502.301 is proposed to be
amended by changing the $5,000
limitation in the first sentence to read
"$10.,000".

§ 502.304 [Amended]

2. Section 502.304(g) is propesed to be
amended by addition of the following
sentence after the first sentence.

» * - - »

(8) * A *
Where appropriate, the Settlement

Officer may require that the carrier
publish notice in its tariff of the
substance of the decision.

3. A new § 502.304(h) is proposed to
be added to read as follows:

. - - * *

(h) Within thirty days after service of
a final decision by a Settlement Officer,
any party may file a petition for
reconsideration. Such petition shall be
directed to the Settlement Officer and
shall act as a stay of the review period
prescribed in § 502.304(g). A petition will
be subject to summary rejection unless
it: (1) Specifies that there has been a
change in material fact or in applicable
law, which change has occurred after
issuance of the decision or order; (2)
identifies a substantive error in material
fact contained in the decision or order;
or (3) addresses a material matter in the
Settlement Officer's decision upon
which the petitioner has not previously
had the opportunity to comment.
Petitions which merely elaborate upon
or repeat arguments made prior to the
decision or order will not be received.
Upon issuance of a decision or order on
reconsideration by the Settlement
Officer, the review period prescribed in
§ 502.304(g) will recommence.

4. Section 502.261 is proposed to be
amended by addition of a new
paragraph (c) to read as follows:

§502.261 [Amended]

. * . - *

(c) The provisions of this section are
not applicable to decisions issued
pursuant to Subpart S of this part.

5. Section 502.225 is proposed to be
amended to add a new sentence to read
as follows:

§502.225 [Amended]

. . . » .

In proceedings involving overcharge
claims, the presiding officer may, where
appropriate, require that the carrier
publish notice in its tariff of the

substance of the decision; this provision
shall also apply to decisions issued
pursuant to Subpart T of this part.
By the Commission.
Joseph C. Polking,
Assistant Secretary.
[FR Doc. B2-28465 Filed 10-15-82; 8:45 am|
BILLING CODE 6730-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2 and 90

[ General Docket No. 82-625; RM-3504; RM-
3534; FCC 82-411)

Amendment of the Commission’s
Rules To Provide High Frequency
Spectrum for Use by Eligibles in the
Special Industrial Petroleum,
Telephone Maintenance and Power
Radio Services

AGENCY: Federal Communications
Commission.

ACTION: Proposed Rule.

SUMMARY: The Commission proposes to
amend its Rules to provide long distance
high frequency communications to the
Petroleum, Power, Telephone
Maintenance and Special Industrial
Radio Services. This action proposes
communications links to remote sites for
safety of life and property and in the
exploration for, and distribution of,
energy and mineral resources. This
action is necessary to align operating
rules with the Commission's recently
established HF (high frequency) policy.
DATES: Comments are due by November
4, 1982 and replies by November 19,
1982.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Keith Plourd, Land Mobile and
Microwave Division, Private Radio
Bureau, Washington, D.C. 20554 (202)
634-2443,

SUPPLEMENTARY INFORMATION:
List of Subjects
47 CFR Part 90

Administrative practice and
procedure, Business and Industry,
Industrial radio services, Land
transportation radio services, Private

-land mobile radio services.

47 CFR Part 2

Table of frequency allocations, Radio
treaty matters, Equipment authorization
procedures.

Adopted: September 2, 1982.
Released: September 14, 1982,

In the matter of amendment of Parts 2
and 90 of the Commission’s rules to
provide high frequency spectrum for use
by eligibles in the special industrial,
petroleum, telephone maintenance and
power radio services, Gen. Docket No.
82-625 RM-3504 RM-3534.

Summary.

1. In this Netice, we propose to allot
spectrum between 2 and 25 MHz for
fixed and mobile communications use in
the exploration for energy and mineral
resources, in restoring disrupted electric
power distribution systems, and in
backup communications circuits.

Background

2. This Notice is issued in response to
two petitions, filed by the Utilities
Telecommunications Council (UTC) and
the Central Committee on
Telecommunications of the American
Petroleum Institute (Central Committee).
Parties filing in response to these
petitions are listed in Appendix A.! Both
petitions request allocation of bands
between 2 and 25 MHz, most of which is
known as the “HF spectrum,” for
purpeses of backup communications for
existing but disrupted communications
circuits which have safety of life or
property implications, and for purposes
involving the national interest where
other communications circuits are not
available and where their use is not
feasible.

3. To these ends, the Central
Committee has requested an allocation
of spectrum between 2 and 25 MHz and
the UTC has requested an allocation of
spectrum between 2 and 8 MHz.
Currently, entities in these services
satisfy their fixed communications
needs in the HF bands under a safety of
life provision in §90.263 of our Rules.?

'The American Telephone and Telegraph
Company (AT&T) filed late comments on both
petitions. However, we are considering them in this
proceeding. In its cc 18, AT&T stated that it
also “requires the capability to establish high
frequency temporary fixed facilities where the
public switched telephone network (PSTN) may be
damaged.” Therefore, we have included the
Telephone Maintenance Radio Service for eligibility
to use these frequencies, as proposed herein.

*Section 90.263 of the Rules slates:

§90.263 Substitution of frequencies below 25
MHz,

Frequencies below 25 MHz when shown in radio
service frequency listings under this part will be
assigned to base or mobile stations only upon a
satisfactory showing that, from a safety of life
standpoint, frequencies above 25 MHz will not meet
the operational requirements of the applicant. These
frequencies are available for assignment in many
areas; however, in individual cases such assignment
may be impracticable due to conflicting frequency
use authorized to stations in other services by this
and other countries. In such cases, a substitute
frequency, if found to be available, may be assigned
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Many power and petroleum utilities
have been granted authorizations based
on this provision in our rules, with the
Commission responding in an ad hoc
manner. In seeking a more formalized
approach, the petitioners request
spectrum similar to the relief granted the
States and insular areas in General
Docket 80-7 (46 FR 52367) for disaster
response communications. The use of
HF spectrum in that proceeding, and in
the instant proceeding,®is governed by
decisions reached in General Docket 80-
740, which amended Part 2 of the
Commission's rules concerning use of
the HF radio spectrum (46 FR 51249).*
Consequently, the rules proposed herein
are guided by those decisions and they
would implement the United States'
policy on the use of HF bands within the
context of international requirements.

from the following bands 1605-1750, 2107-2170,
21942495, 2505-2850, 3155-3400, or 4438-4650 kHz,
Since such assignments are in certain instances
subject to additional technical and operation
limitations, it is necessary that each application
also include precise information concerning
transmitter output power, type and directional
characteristics, if any, of the antenna, and the
minimum necessary hours of operation. (This
section is not applicable to the Radiolocation Radio
Service, Sub-part F.)

*The specific allocation within the 2 to 25 MHz
band may be changed by proceedings in General
Docket 80-739, which deals with domestic
implementation of the 1979 WARC. The WARC
made a number of allocation changes in the HF
spectrum which generally reflect decreased
availability of spectrum for the fixed services.
Under these guidelines, we anticipate that we will
have to remove from availability to eligibles under
Part 90 of the rules all permanent HF allotments to
the Private Radio Services. Thus, this proceeding
and General Docket 80-7 provide the groundwork as
to how the Commission will, in the future,
accommodate operations at HF frequencies in the
Private Radio Services.

*The proceedings in Docket 80-740 set out ground
rules for the types of communications to be
permitted in the non-Government HF spectrum, and
how the spectrum is to be used. With respect to
fixed and land mobile stations in the Private Radio
Services, the use of this spectrum will be only to
“* * * provide communication circuits in
emergency and/or disaster situations, where safety
of life and property are concerned, and to provide
communications circuits to support operations
which are highly important to the national interest
and where other means of telecommunication are
unavailable.” Further, "* * * the Commission does
not intend to seek international protection for
assignments pursuant to such use, This results in
the following constraints upon the circuits/
assignments:

(i) The FCC will not accept responsibility for
protection of the circuits from harmful interference
caused by foreign operations.

{ii) In the event that a complaint of harmful
interference resulting from operation of these
circuits is received from a foreign source, the
offending circuit(s) must cease operation on the
particular frequency concerned.

(iif) In order to accommodate the situations
described in (i) and (ii), equipments shall be capable
of transmitting and receiving on any frequency in
the bands assigned to the particular operation and
capable of immediate change among the
frequencies.”

The Issues

4. The constraints on availability and
use adopted in Docket 80-740 reflect our
concern for the potential for interference
to and from international sources.
Therefore, in developing guidelines to
permit this additional use of the HF
spectrum, while avoiding unnecessary
interference to HF communications
internationally, we have taken steps in
our proposals to assure that the use of

- HF spectrum is kept to the minimum

necessary to meet the needs outlined in
paragraph 2. Therefore, we are
proposing here that:

(i) Only those persons or entities with
communications requirements which cannot
be met by any means other than through the
use of HF frequencies will be eligible; and,

{ii) Use of HF frequencies by eligibles will
be limited as set out in Docket 80-740,

5. Both petitioners propose to use
fixed stations in the HF bands to meet
long range communications
requirements which they contend cannot
presently be met. In its petition (RM-
3504), the Central Committee states that
there have been previous unsuccessful
attempts to obtain HF allocations for
fixed stations in order to provide
communications to remote offshore and
onshore sites where exploration for
energy and mineral resources occurs.
Such communications links are
important during the exploration stages
of a company's search for energy, it
says, because microwave, satellite, and
other types of communications links are
not justified in terms of cost or
technology until a site, once explored,
begins production. During exploration
stages, the Central Committee states, HF
communication links to the remote sites
are necessary for safety, "* * * to
coordinate the delivery of personnel and
supplies, and to provide for timely
reporting of work activities.” The short
duration of the exploration stage
(usually less than a year), it says, does
not justify the use of more costly links.
Additionally, the Central Committee
requests the use of HF circuits to
grovide standby communications to

ack up links that are used after the
exploration stage, during production.

6. In a similar vein, the UTC requests
an HF allocation to eligibles in the
Power Radio Service for standby
circuits to back up normal
communication circuits used for intra-
utility, inter-utility, and power pool
links: The UTC states that the circuits
involved are used in coordinating power
distribution and are important to the

national interest. Also, the UTC requests

the use of HF frequencies for the
restoration of electric service when

power distribution is disrupted due to
equipment malfunction or damage
oceuring in remote areas where UHF,
VHF, microwave and other
communications channels are not
available, In essence, this request is for
the use of HF frequencies when no
alternative means of communication
exists.

7. We believe that the requests for
relief filed by the Central Committee
and the UTC have merit. We find that
certain eligibles in the Power Radio
Service, the Special Industrial Radio
Service, the Telephone Maintenance
Radio Service and in the Petroleum
Radio Service have communications
needs which are important to the
national interest and to the safety of life
and property, for which use of HF
frequencies is desirable. However, we
also believe that the requirements can
be met without routine, day-to-day use
of HF frequencies. Routine
communications requirements can be
satisfied through the use of wireline or
the use of frequencies above 25 MHz
allocated to the fixed services, including
microwave. Therefore, we envison the
use of HF frequencies for the
exploration of oil off the coast or in
remote areas of the country; for standby
systems in communicating between
power pools when land lines are
downed due to, for example, a storm; as
needed for use by mobile stations
coordinating the repair of power
distribution or telephone lines, or the
repair of pipelines or microwave links;
and in situations where coordination
cannot be accomplished without the use
of HF, and where such use is in the
national interest and/or lack of
availability of such communications
directly jeopardizes the safety of life or
porperty. We are also requiring the
submission of a plan for the use of HF
frequencies by eligibles.

The Proposals: Eligibility

8. Accordingly, we propose to limit
eligibility in the Power Radio Service to
utilities and power pools engaged in the
distribution of electric power or the
distribution by pipeline of fuels or
water. In the Petroleum Radio Service,
we propose to limit eligibility to persons
engaged in exploring for petroleum or
petroleum products. In the Telephone
Maintenance Radio Service, we propose
to limit eligibility to communications
common carriers, for the repair of
communications links important to the
national interest. In the Special
Industrial Radio Service, we propose to
limit eligibility to use HF frequencies to
persons engaged in any one of the
following activities:
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» Exploratory efforts in mining for
solid fuels, minerals, and metals
important to the national interest;

» Repair of pipelines being used for
the transmission of fuel or water; or,

» Services supporting the exploration
for energy or mineral resources
important to the national interest,
without which such exploration cannot
be conducted.

The Proposals: The HF Allocation

9. We propose to allocate frequency
bands listed in Appendix B between 2
and 25 MHz, for the purposes set out in
the foregoing paragraphs.®
We believe that because international
use of HF frequencies will be dynamic
in coming years, an allocation of bands
not only between 2 and 8 MHz, but
rather between 2 and 25 MHz is
appropriate in these services. This
would provide the flexibility the
Commission needs to make assignments
on a non-interference basis to-
international users.

10. Also, we note that since domestic
assignments might change as
international assignments change, we
propose to require the use of equipment
that can transmit and receive on any 100
Hz step frequency between 2 and 25
MHz, to provide the ability to operate at
any time and under any ionospheric
conditions. Licenses issued would
reflect bands of frequencies only, with
specific frequencies being separately
requested by applicants and approved
by the Commission for use, so as to
avoid interference internationally.

The Proposals: Communications Plans

11. In order to comply with the
Commission's decision in Docket 80-740,
which has the underlying goal of limiting
unnecessary use of HF frequencies,
eligibles should review their
communications requirements to
determine whether there is any
alternative to use of the HF frequencies.
Along this line, we would like to place a
distance limitation in our Rules of
perhaps 160 km (100 miles), or some
other value, below which authorizations
would not be routinely granted. Such a
distance limitation would apply to the
minimum path distance over which
alternative communications links could
not be made available. For example, if
an applicant had a requirement to

*The full complement of frequency bands which
would currently be made available through this
proceeding includes the following bands (in kHz):
2107-2170, 2194-2495, 2505-2850, 3155-3400, 4000~
4063, 443684650, 4750-4995, 5005-5450, 57305950,
6765-7000, 7300-8185, 90409500, 9775-9995, 10100~
11175, 11400-11700, 11875--12330, 13360-14000,
14350-14990, 1545016460, 17360-17700, 18030-19990,
20010-21000, 2175021850, 22720-23200, 2335024990,

Also see footnote 3.

provide communications to mobile units
operating in an area of which portions
are at least 160 km from the nearest
telephone or other operational
communications facilities, then he
would be eligible for licensing on these
frequencies. The limitation would
facilitate review of applications and
would alert an-applicant to alternative
modes of communication. In the Power
Radio Service, we would also like
comments on the usefulness of limiting
the use of HF frequencies to
communications needs that involve
distribution lines which exceed a
minimum voltage, such as 100 KV. A
minimum voltage requirement for
communications essential to power
distribution is predicated on the premise
that utilities using higher voltages have
a need to distribute over greater
distances. Such a reference voltage
would also facilitate review of
applications.

12. Any criteria we would adopt to
limit the use of HF frequencies would
need to be reflected in a plan submitted
with license applications. In order to
avoid non-essential uses of HF
frequencies, we would require that the
applicant show the following in the plan:

(i) How the HF link(s) fits into the overall
communications plans of the applicant;

(ii) A description of the communication
requirement sufficient to demonstrate that no
alternative to the HF link is appropriate and
that there is no reasonable way to abbreviate
the link;

(iii) Locations of the HF fixed sites and the
intended link(s) between them and all mobile
or temporary fixed stations;

(iv) The frequency bands and the number
of frequencies necessary for the HF link(s):

(v) The name and phone number of the
person(s) responsible for ceasing operations
of the licensee's stations in the event of
interference; and,

(vi) Where the HF link(s) provides a
standby backup circuit for another
communications circuit:

(a) a description of the supported circuit
and its vulnerability to disruption, and

(b) a description of the supported circuit's
message content sufficient to show that the
circuit's disruption endangers life, property,
or the national interest.

13. The applicant's plan would include
all fixed and mobile stations intended to
be used. The plan would be submitted
with the first application for an HF
system. After the first application, other
applications could be filed with the
Commission under the same plan. Any
applications for stations not covered in
the plan would be accompanied by an
amendment of the licensee’s plan to that
effect, which may be subject to further
review.

The Proposals: Coordination

14. We propose not to require
frequency coordination prior to system
authorization. However, we also believe
that users need to develop a method of
assuring the optimum use of the limited
number of frequencies available.
Further, licensees using current
equipment must be given due
consideration when operational plans
are being developed. Therefore, we
invite comments suggesting methods to
implement a volunteer system to
coordinate licensees' use of specific
frequencies in authorized bands.
Without such a method or structure, the
licensee's ability to swiffly change
frequencies to eliminate interference or
during emergency situations would be
hindered.

The Proposals: Channel Use

15. These frequencies are intended to
be used for purposes set out in
paragraph 8, above, and in no instance
are they intended for use where other
operational circuits not using HF either
exist or could be made available.
Because single sideband emissions
conserve radio spectrum, we would
require that voice emissions be of the
type 2.8A3], in consonance with present
rules. In order to permit the essential
types of traffic that exist on the
channels that HF circuits are intended to
back up, we propose to extend the
permissible emission types to include
A2, F1, A9, F4, and A4 emissions,
confined to within the emission
envelope of the authorized (A3]) voice
channel. As to testing of the HF systems
and attendant training, we envision
permitting the operation of these HF
circuits for these purposes at a rate not
to exceed 60 accumulated minutes per
week, as we have similarly provided for
disaster communications circuits in the
Local Government Radio Service.

The Proposals: Authorizations and
Equipment

16. To insure the requisite
preparedness to vacate frequencies
when notified by the FCC, we would
require that licenses authorized
pursuant to § 90.263 of the Rules be
modified at the time of renewal to
reflect the new rules. The modified
authorizations would specify frequency
bands rather than discrete frequencies.
While equipment that has been in use
may continue to be used until it is
replaced, licensees must be prepared to
vacate a frequency if we so order. Thus,
early equipment replacement should be
contemplated if such systems are
expected to serve the vital purposes
outlined in this proceeding. Wherever
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possible, we would continue present
assignments of HF frequencies by
current licensees.

Summary and Conclusions

17. In summary, there appear to be
some long distance communications
needs in the Power, Special Industrial,
Telephone Maintenance, and Petroleum
Radio Services that cannot be met by
other means and we are proposing to
provide frequencies in the 2 to 25 MHz
range to these services to fulfill
requirements involving the safety of life
and property and efforts important to
the national interest. We propose
limiting the use of these frequencies to
fulfilling these requirements only, with
attendant testing and training, Plans
would be submitted to identify the
requirements for the use of HF
frequencies. New equipment would be
required to be frequency agile over the
frequency range from 2 to 25 MHz, to
accommodate the dynamic international
HF environment. Finally, present
licensees would be required to vacate a
frequency upon notification by the FCC.

18. We conclude that the rules set
forth in Appendix B appear to meet
essential needs in providing some relief
for the petitioners, and we, therefore,
propose to adopt these rules.

19. We encourage all interested
parties to respond to this Notice since
such information as they may provide
often forms the basis for further
Commission action. For purposes of this
non-restricted notice and comment rule
making proceeding, members of the
public are advised that ex parte
contracts are permitted from the time
the Commission adopts a Notice of
Proposed Rule Making until the time a
public notice is issued stating that a
substantive disposition of the matter is
to be considered at a forthcoming
meeting or until a final order disposing
of the matter is adopted by the
Commission, whichever ig earlier. In
general, an ex parte presentation is any
written or oral communication (other
than formal written comments/
pleadings and formal oral arguments)
between a person outside the
Commission and a Commissioner or a
member of the Commission’s staff which
addresses the merits of the proceeding.
Any person who initiates an oral ex
parte presentation addressing matters
not fully cavered in any previously filed
written comments for the proceeding
must prepare a written summary of that
presentation; on the day of oral
presentation, that written summary must
be served on the Commission’s
Secretary for inclusion in the public file,
with a copy to the Commission official
receiving the oral presentation. Each ex

parte presentation described above
must state on its face that the Secretary
has been served, and must also state by
docket number the proceeding to which
it relates. See generally, § 1.1231 of the
Commission’s rules, 47 CFR 1.1231.

20. Authority for issuance of this
Notice is contained in Sections 4{i) and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i) and
303(r). Pursuant to applicable
procedures set forth in § 1.415 of the
Commission’'s rules, interested persons
may file comments on or before
November 4, 1982 and reply comments
on or before November 19, 1982. Timely
comments will be considered by the
Commission before final action is taken
in this proceeding. In reaching its
decision, the Commission may take into
consideration information and ideas not
contained in the comments, provided
that such information is placed in the
public file, and provided that the fact of
the Commission'’s reliance on such
information is noted in the Report and
Order. A summary of the Commission’s
procedures governing ex parte contacts
in informal rule makings is available
from the Commission's Consumer
Assistance Office, Federal
Communications Commission,
Washington, D.C. 20554. (202) 632-7000.

21. In accordance with the provisions
of § 1.419 of the Commission's rules, an
original and five copies of all
statements, briefs or comments filed
shall be furnished to the Commission.
Responses will be available for public
inspection during business hours in the
Commission's Public Reference Room in
its headquarters in Washington, D.C.

22. After an analysis of these
proposed rules, the Commission
concludes that they are not likely to
have a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354).
The majority of licensees in the Power,
Telephone Maintenance, and Petroleum
Radio Services are not small
businesses.® Neither eligibles nor

*Based on available information, we feel that
entities involved in the proposed eligible activities
in the Power; Telephone Maintenance and
Petroleum industries are not small businesses.
Section 601(3) of the Regulatory Flexibility Act, 5
U.S.C. 601(3), provides that the term “smail
business™ has the same meaning as the term “small
business concern' under Section 3 of the Small
Business Act. The Rules implementing the Small
Business Act, at 13 CFR 121.4 et seq., provide
criteria for determining whether a business qualifies
as a "small business concern” which would bring it
under the reach of the Regulatory Flexibility Act.
Under these criteria, based on information available
to us, this rule making will not have a significant
economic impact on a substantial number of small
entities in these services.

existing users will incur any significant
additional costs if the proposed rules
are adopted. In that regard it is
noteworthy that use of radio in the
industries affected is secondary to their
main operations. The proposed rules
may directly effect a small number of
licensees and eligibles in the Special
Industrial Radio Service who might be
considered "small business concerns”.
Although the rules proposed set out
additional reporting requirements, these
requirements are brief and general and
can be fulfilled by the applicant without
professional assistance. Thus, no
significant impact on these small
businesses is foreseen. To the contrary,
both for small and large businesses, the
proposed rules represented a measure of
relief as well as a communications
supplement which does not exist.®
Accordingly, the Commission certifies
that Sections 603 and 604 of the
Regulatory Flexibility Act do not apply
to these proceedings. See 5 U.S.C.
Section 605(b).

23. For further information concerning
this rule making proceeding, contact
Keith Plourd, (202) 634-2443.

(Secs. 4, 303, 48 Stat. as amended, 10686, 1082;
47 U.S.C. 154, 303)

Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix A

Comments

RM-3504—Special Industrial Radio Service
Association, American Telephone and
Telegraph Company (Late)

RM-3534—National Electric Reliability
Council Operating Committee, American
Telephone and Telegraph Company
(Late)

Reply Comments

No reply comments were filed on either
petition.

Appendix B

The Commission proposes to amend
Title 47 of the Code of Federal
Regulation, Parts 2 and 90, as follows:

PART 2—[AMENDED]

1. In Section 2.106, amend the Table of
Frequency Allocations, for the following
specific frequencies, columns 7 through
11, to read as follows:

*See Aeport and Order, General Docket 80-740
(FCC 81-431), 48FR51249; the proposed rules would
provide alternate frequencies and bands so that the
U.S. licensee could change frequency and continue
te operate instead of discontinuing use of
frequencies in the subject bands should interference
occur to foreign operations.
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§2.106 Table of frequency aliocations.

FEDERAL COMMUNICATIONS COMMISSION

7 8 9 1"
Band (kHz) Sarvice Class of station Frequency (kHz) Nature OF SERVICES of stations
4000-4063 FIXED Fixed AERONAUTICAL FIXED. FIXED (in Alaska). INDUSTRIAL. INTERNATIONAL
FIXED PUBLIC. LOCAL GOVERNMENT. TELEPHONE MAINTENANCE,
4750-4995 FIXED. Fixed AERONAUTICAL FIXED. FIXED (in Alaska). INDUSTRIAL. INTERNATIONAL
. FIXED PUBLIC. LOCAL GOVERNMENT. TELEPHONE MAINTENANCE.
5005-5450. FIXED Fixed AERONAUTICAL FIXED. FIXED (in Alaska). INDUSTRIAL. INTERNATIONAL
FIXED PUBLIC. LOCAL GOVERNMENT, TELEPHONE MAINTENANCE.
5730-5950. > FIXED Fixed AERONAUTICAL FIXED. FIXED (in Alaska). INDUSTRIAL. INTERNATIONAL
FIXED PUBLIC. LOCAL GOVERNMENT. TELEPHONE WAINTENANCE.
6765-7000, FIXED. Fixed AERONAUTICAL FIXED. FIXED (in Alaska). INDUSTRIAL. INTERNATIONAL
FIXED PUBLIC. LOCAL GOVERNMENT. TELEPHONE MAINTENANCE.
7300-8195 FIXED Fixed AERONAUTICAL FIXED. FIXED (in Alaska). INDUSTRIAL. INTERNATIONAL
FIXED PUBLIC. LOCAL GOVERNMENT. TELEPHONE MAINTENANCE.
9040-9500 FIXED. Fixed AERONAUTICAL FIXED. FIXED (in Alaska). INDUSTRIAL. INTERNATIONAL
FIXED PUBLIC. LOCAL GOVERNMENT. TELEPHONE MAINTENANCE
9775-9995. FIXED. Fixed AERONAUTICAL FIXED. FIXED (in Alaska). INDUSTRIAL. INTERNATIONAL
FIXED PUBLIC. LOCAL GOVERNMENT. TELEPHONE MAINTENANCE.
10100-11175 FIXED....* Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUBLIC.
TELEPHONE MAINTENANCE.
11400-11700 FIXED. Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUBLIC,
TELEPHONE MAINTENANCE.
- - —
11975-12330 FIXED Fixed. AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUBLIC.
TELEPHONE MAINTENANCE. -
13360-14000 (217) FIXED. Fixed AERONAUTICAL FIiXED. INDUSTRIAL INTERNATIONAL FIXED PUBLIC.
13560, Industrial, scientific and medical equipment, TELEPHONE MAINTENANCE
1435014990 FIXED. Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUBLIC.
TELEPHONE MAINTENANCE
15450-16460 FIXED. Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUBLIC.
TELEPHONE MAINTENANCE.
17360-17700 FIXED Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUSBLIC.
TELEPHONE MAINTENANCE.
18030-19990 FIXED. Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUBLIC.
TELEPHONE MAINTENANCE.
20010-21000 FIXED. Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUSBLIC.

TELEPHONE MAINTENANCE.
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FEDERAL COMMUNICATIONS Commission—Continued
7 8 9 10 LR
Band (kHz) Service Class of station Frequency (kHz) Nature OF SERVICES of stations

21750-21850 FIXED Fixed AERONAUTICAL FIXED, INDUSTRIAL. INTERNATIONAL FIXED PUBLIC.
TELEPHONE MAINTENANCE.

22720-23200 FIXED Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUBLIC.
TELEPHONE MAINTENANCE.

23350-24990 FIXED Fixed AERONAUTICAL FIXED. INDUSTRIAL. INTERNATIONAL FIXED PUBLIC.
TELEPHONE MAINTENANCE.

PART 90—[AMENDED] 3. Amend § 90.65 as follows: 4. Amend § 90.73 as follows:

2. Amend § 90.63 as follows:

A. In paragraph (c), Power Radio
Service Frequency Table, revise the
Kilohertz portion to read as set forth
below:

B. Revise paragraph (d)(1) to read as
set forth below:

§90.63 Power radio service.

» - - » .
(c)att

POWER RADIO SERVICE FREQUENCY TABLE

Frequency or Band  Class of station(s) Limitations

Kilohertz: 2000 to Fixed, base or 1
25000. mobile.
Megahertz:

(d) Explanation of assignment
limitations appearing in the frequency
tabulation of paragraph (c) of this
section:

(1) Only utilities and power pools
engaged in the distribution of electric
power, or the distribution by pipeline of
fuels or water are eligible to use this
specirum, and then only in accordance
with § 90.266. Except as provided in this
Part, licensees may not use these
frequencies in the place of other
operational circuits permitted by the

-Commission's Rules. Circuits operating
on these frequencies may be used only
to communicate over distances
exceeding 160 km (100 miles) for the
following purposes:

(i) Providing backup standby
communications for circuits which have
been disrupted and which are used for
coordianting inter-utility, intra-utility,
and power pool distribution of electric
power; or,

(ii) Coordinating the repair of inter-
utility, intra-utility, and power pool
electric power distribution networks, or
the repair of pipelines.

- - * * .

A. In paragraph (b), Petroleum Radio
Service Frequency Table, revise the
Kilohertz portion to read as set forth
below:

B. In paragraph (c), revise paragraph
(c)(1), and remove and reserve
paragraphs (c)(2) through (c)(5) to read
as set forth below:

§90.65 Petroleum radio service

. - . * .

PETROLEUM RADIO SERVICE FREQUENCY

TABLE
F'eqb”:n“? x Class of Station(s) Limitations
Kilohertz: 2000 1o Fixed, base of 1
25000. mobile:
Megahertz:

(c) Explanation of assignment .
limitations appearing in the frequency
table of paragraph (b) of this section;

(1) Only entities engaged in
prospecting for petroleum or petroleum
products are eligible to use this
spectrum, and then only in accordance
with §90.266. Except as provided in this
Part, licensees may not use these
frequencies in the place of other
operational circuits permitted by the
Commission’s Rules. Circuits operating
on these frequencies may be used enly
to communicate over distances which
exceed 160 km (100 miles) for the
following purposes:

(i) Providing standby backup
communications for circuits which have
been disrupted and which directly affect
the safety of life, property, or the
national interest; or,

(ii) Providing operational circuits
during exploration.

(2) [Reserved]
(3) [Reserved]
(4) [Reserved|
(5) [Reserved|

. - * -

A. In paragraph (c), Special Industrial
Radio Service Frequency Table, revise
the Kilohertz portion to read as set forth
below: =

B. Revise paragraph (d)(1) to read as
set forth below:

C. Add a new paragraph (f)(5) to read
as set forth below;

§90.73 Special industrial radio service.

. L - - -
(C) L
SPECIAL INDUSTRIAL RADIO SERVICE
FREQUENCY TABLE

Class of station(s) Limitations

Kilohertz: 2000 1o Fixed, base or !
25000, mobile.
Megahertz

» » . .

(d) Explanation of assignment
limitations appearing in the frequency
table of paragraph (c) of this section:

(1) Only entities engaged in
exploration, its support services, and the
repair of pipelines are eligible to use this
spectrum, and then only in accordance
with § 90.266. Except as provided in this
Part, licensees may not use these
frequencies in the place of other
operational circuits permitted by the
Commission's Rules. The use of these
frequencies is not subject to § 90.73(f).
Circuits operating on these frequencies
may be used only to communicate over
distances which exceed 160 km (100
miles) for the following purposes:

(i) Exploratory efforts in mining for
solid fuels, minerals, and metals
important to the national interest;

(ii) Repair of pipelines used for the
transmission of fuel or water; and,

(iii) Services supporting the
exploration for energy or mineral
resources important to the national
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interests, without which such
exploration cannot be conducted. * * *

. - Ll - *

DR

(5) This limitation shall not apply to
paragraph (d)(1) of this section.

» * * - *

5. Amend § 90.81, “Telephone
Maintenance Radio Service,” as follows:
A, Amend paragraph (c) by adding a

kilohertz portion to the Telephone
Maintenance Radio Service Frequency
Table, before the Megahertz portion, to
read as follows:

§90.81 [Amended])

. * * * *

((:]' ..

TELEPHONE MAINTENANCE RADIO SERVICE
FREQUENCY TABLE

Frequency or Band Class of station(s) L"m‘:“:
Kilohertz: 2000 10 Fixed, base or mobile......... 12

25,000.
Megahertz:

B. Amend paragraph (d) by adding
new paragraph (11), to read as follows:

. * - * -

[d] LR

(11) Only entities engaged in the
repair.of telecommunications circuits
are eligible to use this spectrum, and
then only in accordance with § 90.266.
Except as provided in this Part,
licensees may not use these frequencies
in the place of other operational circuits
permitted by the Commission’'s Rules.
Circuits operating on these frequencies
may be used only to communicate over
distances exceeding 160 km (100 miles)
for coordinating the repair of wirelire or
point-to-point microwave circuits.

6. In § 90.129, “Supplemental
information to be routinely submitted
with applications,”" add paragraph (n) to
read as follows:

§90.129 Supplemental information to be
routinely submitted with applications.

Each application shall be
accompanied by the appropriate
information listed below:

" * * * "

(n) Applicants requesting licenses to
operate on frequencies pursuant to
§§ 90.63(d)(1), 90.65(c)(1), 90.73(d)(1) and
90.81(d)(11) must submit
communications plans containing the
following information:

(1) How the communications link fits
into the overall communications plans of
the applicant;

(2) A description of the
communication requirement sufficient to

demonstrate that no alternative to the
link is appropriate and that there is no
reasonable way to abbreviate the link;

(3) Locations of the fixed sites and the
intended link(s) between them and all
mobile or itinerant fixed stations;

(4) The frequency bands and the
number of frequencies necessary for the
link(s);

{(5) The name and phone number of
the person(s) responsible for ceasing
operations of the licensee's stations in
the event of interference; and,

(6) Where the link(s) provides a
standby backup circuit for another
communications circuit:

(i) A description of the supported
circuit and its vulnerability to
disruption, and

(ii) A description of the supported
circuit's traffic sufficient to show that
the circuit's disruption endangers life,
property, or the national interest.

7. In § 90.207, paragraph (e] and (f},
revise the text to read as follows:

§90.207 Types of emissions.

- * * -

(e) For radioteleprinter operations that
may be authorized in accordance with
§ 90.237, only F2 or F9 emissions will be
authorized above 25 MHz, and A2 or F2
emissions below 25 MHz.

(f) For radiofacsimile operations that
may be authorized in accordance with
§ 90.237, only F4 emissions will be
authorized above 25 MHz, and A4
emissions below 25 MHz.

* . * * *

8. Revise paragraph (g) of § 90.237 to
read as follows:

§ 90.237 Interim provisions for operation
of radioteleprinter and radiofacsimile
devices

* - * - »

{g) For single operations in
accordance with § 90.266, transmitters
type-accepted under this part for use of
A3] emissions may also be used for A2
and F2 emission for radioteleprinter
transmissions. Transmitters type-
accepted under this part for use of A3
emissions in accordance with
§§ 20.63(d)(1), 90.65(c)(1), 90.73(d)(1) and
90.81(d)(11) may also be used for A2, F2,
A9, F9, and A4 emissions to provide
standby backup circuits for operational
telecommunications circuits which have
been disrupted, where so authorized in
other sections of this part.

9. Add new § 90.266 to read as
follows:

§ 90.266 Long distance communications
on frequencies between 2 and 25 MHz.
(a) The use of any particular
frequency between 2 and 25 MHz is
limited to those frequencies falling

within the bands allocated to the fixed
and land mobile services as indicated in
§ 2.106 of the Commission's Rules and
Regulations.

{b) Only in the following
circumstances will authority be
extended to stations to operate on the
frequencies between 2 and 25 MHz:

(1) To provide communications
circuits to support operations which are
highly important to the national interest
and where other means of
telecommunication are unavailable;

(2) To provide standby and/or backup
communications circuits to regular
domestic communications circuits which
have been disrupted by disasters and/or
emergencies.

(c) No protection is afforded to users
of these frequencies from harmful
interference caused by foreign
operations.

(d) In the event that a complaint of
harmful interference resulting from
operation of these circuits is received
from a foreign source, the offending
circuit(s) must cease operation on the
particular frequency concerned
immediately upon netification by the
Comimission.

(e) In order to accommodate the
situations described in (c) and (d), the
equipment shall be capable of
transmitting and receiving on any 100
Hz step frequency within the bands
between 2 and 25 MHz and capable of
immediate change among the
frequencies.

(f) Only 2.8A3], 0.1A1 and those
emission types listed in § 90.237(g) are
permitted.

(g) Applicants must fulfill eligibility
requirements set out in §§ 90.63(d)(1),
90.65(c)(1), 90.73(d)(1) or 90.81(d)(11) and
shall submit communications plans
pursuant to § 90.129(n).

(h) Training exercises or circuit tests
which require use of these frequencies
for more than 60 minutes per week,
cumulative, are prohibited unless prior
written approval is obtained from the
Commission,

(i) Communications on these
frequencies are permitted only over
distances exceeding 160 km (100 miles),
and only if there is no means to
abbreviate this distance.

10. In § 90.555, revise the kilohertz
portion of the combined frequency list
as follows:

§90.555 Combined frequency listing.
* .

* * -

(b) Combined frequency list:

. Frequency

Kilohertz:
70-90. IR Radi )
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Frequency Services Special limitations
10...... R Radiolocation.
110-130..cccimmirrenns IR v RadiolOCatioN.
530 PL Travelers'

Iinformation
stations.
1810 PL Do.
1605-1715 Wl .. Radiolocation.
1610., . PP
1818 PP

1626 PP
1630 PF
1634 PP
1642 PP.

1650. PP

1658 PP

1866 PP

1674... ARGl o RN AB

1662 PP

1706 PP

1714 PP

1715-1750....cc00 R, Radiolocation.
1722 PP

1730 PP

1750-1800.......... IR i Radwlocation.

2000-3000............ PS, PL, IS, Communications with

W, 1P, IT. public coast,

disaster
communications,
fong distance
circuits.

2212 .« PO

2226 PO

2236, PO.

2244 PO.

2366 PP

2382 PP

2390. PP

2406 PP

2430 PP.

2442 PP

2450 PP

2458 PP

2482 PP

2480 PP

2505-3500............ PLPSs Lo State guard.

2726 PL. PS Do,

3000-10,000......... PL, IS, W, IP, Disaster

IT. communications,

long distance
circuits.

3201 PS

3230-3400 ... |3 AR Radiolocation.

43838 2 Alaska gency
frequency.

10,000-25,000...... IS, IW, IP, IT.... Long distance
Circuits.

Megahertz:

. - . . -

§90.213 [Amended]

11. Revise footnote 4 of the Frequency
Tolerance Table in paragraph (a) of
§ 90.213 to read as follows:

*For disaster communications and long
distance circuit operations according to
§§ 90.264 and 90.266, transmitters exceeding
200 W peak envelope power shall maintain
the carrier frequency to within 20 Hz of the
authorized carrier frequency.

§ 90.205 [Amended]

12. Revise footnote 9 of the power
table in § 80.205 to read as follows:

*For disaster communications and long
distance circuit operations as provided for in
§ 90.264 and § 90.266, peak envelope power is
limited to 1 kW,

{FR Doc. 82-28417 Filed 10-15-82; 8:45 um]
BILLING CODE 6712-01-M
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Notices

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Administration; Public
Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463), notice is
hereby given of a meeting of the
Committee on Administration of the
Administrative Conference of the United
States, to be held at 1:30 p.m., Tuesday.,
October 26, 1982, at 400 Maryland
Avenue, SW., Room 7002, Washington,
D.C. 20546.

The Committee will meet primarily to
discuss consultant Thomas J. Madden's
report and draft recommendations on
officials’ liability for constitutional torts.

Attendance is open to the interested
public, but limited to the space
available. Persons wishing to attend
should notify the Office of the Chairman
of the Administrative Conference at
least two days in advance. The
Committee Chairman, if he deems it
appropriate, may permit members of the
public to present oral statements at the
meeting; any member of the public may
file a written statement with the
Committee before, during or after the
meeting.

For further information contact
Charles Pou, Jr., Office of the Chairman,
Administrative Conference of the United
States, 2120 L Street, NW,, Suite 500,
Washington, D.C. (Telephone 202-254—
7065), Minutes of the meeting will be
available on request.

Richard K, Berg,
General Counsel,

October 13, 1982.
{FR Dor. B2-28544 Filed 10-15-82; 8:45 am)|
BILLING CODE 6110-01-M

ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Protection of Historic and Cultural
Properties

AGENCY: Advisory Council on Historic
Preservation.

AcTION: Notice of Guidelines for
Exemptions under Section 214 of the
National Historic Preservation Act.

sumMARY: The Advisory Council on
Historic Preservation promulgates
guidelines, as authorized by Section 214
of the National Historic Preservation
Act, under which Federal programs or
undertakings may be exempted from the
requirements of the Act.

DATE: These guidelines are effective
October 18, 1982.

FOR FURTHER INFORMATION CONTACT:
John Fowler, General Counsel, Advisory
Council on Historic Preservation, 1522 K
Street, NW, Suite 430, Washington, D.C.
20005; (202) 254-3967.

SUPPLEMENTARY INFORMATION: The
National Historic Preservation Act of
1966, 16 U.S.C. 470, et seq., sets forth the
Nation's policy in favor of preserving
and protecting historic and cultural
resources. Among other things, the Act
specifies a number of responsibilities for
Federal agencies with regard to historic
preservation. Section 106 of the Act
requires Federal agencies having
jurisdiction over any undertaking that
may affect a property eligible for or
listed on the National Register to take
into account the effects of the
undertaking on historic properties and
to afford the Advisory Council on
Historic Preservation an opportunity to
comment on the undertaking. Section
110 of the Act directs Federal agencies
to appoint agency historic preservation
officers, preserve and use historic
buildings, locate, inventory and
nominate historic properties within their
control, record historic structures prior
to demolition or alteration, undertake
planning to minimize harm to National
Historic Landmarks and afford the
Council an opportunity to comment on
such undertakings affecting landmarks,
and conduct programs in accordance
with the purposes of the Act. Other
duties are found in assorted provisions
of the Act.

Section 214 of the Act authorizes the
Advisory Council on Historic
Preservation to promulgate regulations

Federal Register
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or guidelines under which Federal
agencies may be exempted from all or
part of the requirements of the National
Historic Preservation Act when such
exemption is consistent with the
purposes of the Act.

The Council now promulgates
guidelines for exemptions under the Act.
They set out the procedures to be used
by Federal agencies when applying for
exemptions from the Act and by the
Council in deciding whether to grant
such exemptions. Under the Guidelines,
an agency official applies to the Council
for an exemption by submitting certain
information concerning the proposed
exemption. The Council, after notifying
the public and allowing time for public
comment, then considers and rules on
the exemption. The Council may impose
conditions on or modify the requested
exemption, may periodically review the
exemption, and may terminate the
exemption if conditions change or
historic properties are likely to be
impaired if the exemption continues.
The Guidelines also provide for
categorical exemptions as well as
program exemptions.

Dated: October 13, 1982,
Robert R. Garvey, Jr.,
Executive Director.

Guidelines for Exemptions under Section
214 of the National Historic Preservation
Act

1. Purpose

These guidelines set forth the policies and
procedures for Federal agencies to follow
when applying for exemptions in accordance
with Section 214 of the National Historic
Preservation Act (16 U.S.C. 470v) and for the
Council when considering whether to grant
such exemptions.

I Scope

Upon application of the responsible
Federal agency or by initiative of the Coungil,
Federal programs or undertakings may be
exempted from any of the statutory
requirements of the National Historic
Preservation Acl, along with implementing
regulations or procedures, when the Council
determines, in accordance with these
guidelines, that the exemption is consistent
with the purposes of the Act, as set forth in
Section 1(b) and substantive provisions of the
Act,

111, Definitions

A. “Activity" means (1) any program of a
Federal agency which results in individual
undertakings or actions and (2) any class of
undertaking which, while not necessarily
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comprising a program, constitutes a group of proceedings, including copies of any CIVIL AERONAUTICS BOARD
undertakings or actions that are similar in comments received. Opportunity for oral

their nature and in their usual effects on testimony before the Council shall be [Docket 41040; (82-10-45)]

historic properties.

B. All other terms are defined in
accordance with Section 301 of the National
Historic Preservation Act and 36 CFR 800.2.

IV. Criteria for Exemption

The Council will judge each exemption
request on its own merits and in accordance
with the statutory requirement of “taking into
consideration the magnitude of the exempted
undertaking or program and the likelthood of
impairment of historic properties.” Generally,
the Council will approve exemptions for
activities that have little effect, or positive
effects, on historic properties. The Council
will not approve exemptions for individual
undertakings:

V. Application Procedure

A. An Agency Official may apply for an
exemption by submitting a written request to
the Chairman supported by the following
documentation:

1. A description of the specific activity for
which the.exemption is sought, including
legislative authorities; level of appropriation
(if applicable), and a narrative description of
the nature of the activity and its effects or
potential effects on historic properties.

2. A deseription of the specific provisions
of the National Historic Preservation Act to
which the exemption would apply.

3. An assessment of the effect of granting
the exemption in-accordance with the criteria
set forth in Section IV,

4. A description of parlies (State and local
government agencies, State Historic
Preservation Officers, industries and
businesses, organizations, Indian Tribes,
classes of individuals and the like) who
would be affected by the exemption.

B. Upon receiving an application for an
exemption and determining that the
requirements of Section V-A have been met,
the Chairman shall advise the Agency
Official that the Council will consider the
exemption application. The Chairman shall
advise the Agency Official of appropriate
public notice in accordance with the seope
and nature of the exemption request. Ata
minimum, such notice shall provide 30 days
opportunity for public comment after
notification in the Federal Register.
Additional notice requirements in other
media or to specified parties may be imposed
by the Chairman to ensure that interested
parties have full opportunity to comment on
the exemption application. Additional notice
shall be coordinated with the Federal
Register notice period to the maximum extent
possible.

* C, After the Agency Official has provided
the public notice specified by the Chairman,
the Council will promptly rule on the
exemption application. Depending on the
nature and scope of the exemption, the
Chairman will submit the exemption
application to the membership of the Council
at a meeting or by mail for a vote. The
Chairman shall provide each Council member
with a full record of the exemption

provided as the Chairman deems appropriate,
The Chairman may use panels of Council
members to assist the Council in considering.
an exemption application.

D. Exemptions shall be granted when a
majority of the full Council membership
votes. by mail or at a meeting, in favor of the
exemption. The Council may impose specific
conditions, including a limitation in time, on
any exemption and may modify the scope or
nature of the requested exemption when it is
determined ta be consistent with the
purposes of the Act. Each exemption
approval by the Council shall contain
provisions for periodic review and monitoring
of performance as the Council deems
appropriate for the particular exemption.

E. If approved by the Council, the
exemption shall become effective’upon
publication of notice of the exemption in the
Federal Register by the Agency Official. If the
exemption is disapproved by the Council, the
Council shall specify its reasons for
disapproval and the Agency Official may
resubmit a modified exemption application at
any time in accordance with Section V-A.

F. The Council shall report the action taken
upon each exemption application to the
President and the Congress, including the
committees having jurisdiction over the
National Historic Preservation Act and the
activity subject to the exemption.

G. The Council may terminate or modify an
exemption when it determines that conditions
have changed or that historic properties are
being or are likely to be impaired if the
exemption is continued. Termination or
modification shall require a majority vote of
the full Council membership, by mail or at a
meeting. If the Chairman determines
exempted activities are likely to cause
irreparable harm to historic properties; he
may suspend the exemption by providing
notice to the Agency Official. The Council
will review and acl on termination or
modification of the suspended exemption
within 30 days of such notice,

H. The Council, at its own initiative or by
request of one or mere Agency Officials, may
consider an exemption that covers activities
that fall within a single deseriptive category
but are administered by a variety of agencies
under different programas. The affected
agencies may designate a single lead Agency
Official or jointly assume the responsibilities
for application. The Chairman shall ensure
that the requirements of Sections V-A and B
are met prior {0 consideration of the
exemption, which shall be conducted in
accordance with Section V generally. A
categorical exemption shall become effective
upon publication of notice of the exemption
in the Federal Register by the Council.

[FR Doc: 82-28550 Filed 10-15-82; 8:45 am|
BILLING CODE 4310-10-M

Applications cf Trans-Air-Link Corp.
for Certificate Authority Under Subpart
Q

AGENCY: Notice of Order instituting the
Trans-Air-Link Corporation Fitness
Investigation.

summaRy: The Board is instituting an
investigation to determine the fitness of
Trans-Air-Link Corporation to engage in
the interstate, overseas, and foreign
charter air transportation of property
and mail (except for charters in Alagka
and all-cargo charters in Hawaii) and
domestic all-cargo air service as defined
in section 101(11) of the Act.

DATES: Persons wishing to intervene in
the Trans-Air-Link Corporation Fitness
Investigation shall file their petitions in
Docket 41040 by October 25, 1982.
ADDRESSES: Petitions to intervene
should be filed in Docket 41040, and
addressed to the Docket Section, Civil
Aeronautics Board, Washington, D.C.
20428.

FOR FURTHER INFORMATION CONTACT:
Joseph W. Bolognesi, Bureau of
Domestic Aviation, Civil Aeronautics
Board, 1825 Connecticut Avenue, N.W.,
Washington, D.C. 20428 (202) 673-5333.
SUPPLEMENTARY INFORMATION: The
complete text of Order 82-10-45 is
available from our Distribution Section,
Room 100, 1825 Connecticut Avenue,
N.W., Washington, D.C. 20428. Persons
outside the metropolitan area may send
a postcard request for Order 82-10-45 to
that address.

By the Civil Aeronautics Board: October 8,
1982.
Phyllis T. Kaylor,
Secretary.
|FR Doc. 82-28554 Filed 10-15-82: 8:45 um]
BILLING CODE 6320-01-M

Applications for Certificates of Public
Convenience and Necessity and
Foreign Air Carrier Permits Filed Under
Subpart Q of the Board's Procedural
Regulations (See, 14 CFR 302.1701 et
seq.); Week Ended October 8, 1982

Subpart Q Applications

The due date for answers, conforming
application, or motions to modify scope
are set forth below for each application,
following the answer period the Board
may process the application by
expedited procedures. Such procedures
may consist of the adoption of a show-
cause order, a tentative order, or in
appropriate cases a final order without
further proceedings.
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Date filed i Description

OCL 5, 1982.....ccecerrerrervosemsmprrer e 41027 | Transamerica, Airfines Inc., ¢/o Jeifrey Al Mcnloy Burwell, Hansen, Maniey & Petars, 1706 Now Hampshire A . NW., gton,

DC20009‘ of T riinas, Inc., ~ws«amao|dmwm&mn0dmeaom;ﬁmw
qQ oumﬁmofnﬂcmﬂmmﬂmynmml«mummmm
propertymmlulolbm:

“Between the coterminal pomnts New York, N.Y.-Newark, N.J., San Francisco-Oakland and Los Angeles, Califomia, and Honoluly,
Hawail, on the one hand, the intermediate point Tokyo, Japan (or another intermediate point in Japan) and the colenminal point
Shanghai and Peking, People's Republic of China."

Contorming Applications, mations to modify scope and Answers may be filed by November 2, 1982

Oct 5, 1982 41028 | Capital A¥, Inc., Smyma Airport, Smyma, T 37167, Ap jon of Capitol Alr, Inc. pursuant 1o section 401 of the Act and
Subpart Q of the Board's Procedural Reguiations requests an amendment of lts existing certificate of public convenience and
necessity over Route 181-F, or for a new certificate, sufficient to authorize air transportation of parsons, property, and mail as
follows:

Between a point or points in the United States and a point of points in Austria.

Conforming Applications, motions to modify scope and Answers may be filed by November 3, 1882.

Oct. 5, 1982...... 41025 | Minarve, Compaignie Francaise de Transports Aeriens, S\A c/o Androw‘r A Macdondd Wilmev Cutler & Pickering, 1656 K Streel,
N.W., Washington, D.C. 20006. of Mi ; agnie F P 1, SA, P oS 402 of
the Act and Subpan Q of the Board's Proced "‘," | a P ,loteonﬁcampunwmhoﬁzmntoongnge
in charter air transportation of p thewr panying baggage. and property as follows:

Between any point in metropolitan France, on the one hand, and Miami, Florida; New Orleans, Louisiana; and New York, New York,
on the other hand.

Answers may be filed by November 2, 1962,

Oct. 7, 1982 41033 | All Star Airlines, Inc., c/o Timothy J. Healey, Healey, Farrell & Lear, Norwood Alrport, Norwood, M huseits 02062, App! of
All Star Airlines, Inc. for Disclaimer of Jurisdiction or, Alternatively, mmanmdlemmmumnb
Subpart Q of the Board's Rules of Practice, requests that the Board d i over the of certificates of public
convenience and necessity heid by R & B Air Travel to All Star Airiines, Inc.

Conforming Application, motions to modity scope. And Answers may be filed by November 4, 1982,
Oct. 7, 1982 41038 Paannwmﬂonal Inc.. c/o Edwin O. Bailey, Kirkland & Ellis, 1776 K Street, NW,, Washington, D.C. 20008 Applbauonotpmn
no“ i wttmmanwws.manoo«mws. Q

cemlmdpubhc and charter air P andlor o!

csﬂmnmnmconuutnndﬁmﬂoﬂmguhmm&mmm.xﬂ“maxﬁjwmmmmmw
provmom.
Ce » to modify scope and Answers may be filed by November 4, 1882

Oct. 7, 1982 41039 PmAnlmemabonul tnc., c/o Edwin O. Bailey, Kirkiand & Ellis, 1776 K Street, NW., Washungtoﬂ D. C. 20006. Application of Pan Air
nte: Inc. p 1o Section 401 (d)3) of the Act req p y o in charter foreign air
ummmdwmwmndum
"Between any point in any State of the United States or the District of Columbia or any terrilory or possessians of the United States,

and

(a) any point in Canada;

(b) any point in Mexico;

(c) any point in the B. B da, Haiti, the D« Republic, Trinidad, Aruba, the Leeward and Windward
Islands and any other foreign place in the Gulf of Mexico or the Caribbean Seas;

(d) any point in Central or South America;

(e) any point in Australia, Indonesia, or Asia as far west as longitude 70 east by a transpacific routing; and

(nmypoimmGreenlu\d.lceland.nwAzorss,Euope Africa and Asia as far east as, and inlcuding India.

Cont 1, motions to modify scope, and Answers may be filed by November 4, 1982.

Oct. 8, 1982 41043 RepubhcAnﬁnes.lna Hartsfiald Atlanta International Airport, Atlanta, Georgia 30320, Apph of Republic Airines, Inc. and Republic
Arrfines West, Inc., requesmwsuamwwmummm&woamaoummumm:mu
certificate authority of Republic Airlines West be d 10 R ffective on January 1, 19683,

Conforming Applications, moﬂomlomodnfyacopomdlnmnwybeﬁledbyNovmﬁmA 1982.

Oct 7, 1982 40987 | Taino Interational Airways, Inc., c/o George Volsky, 1522 K Street, NW., Suite 1030, Washington, D.C. 20005. Appiication of Taino
lntemationalmays.lnc,herebyamendshsupﬁcation,!oaddeeﬂainpaﬂieslohm‘sodghdmbektumiredbym
Order 82-9-124.

Conforming Applications, motions to modify scope and Answers may be filed by November 4, 1882,

Phyllis T. Kaylor,

Secretary.

|FR Doc. 82-28555 Filed 10-15-82; 8:45 am|

BILLING CODE 6320-01-M

iy s 8] Rodriguez. Future communications
Sun Country Airlines Inc. Fitness should be addressed him.

n es inc. '
Investigation; Assignment of 1gtl;)zated at Washington, D.C., October 13,
Proceeding ;

Elias C. Rodriguez,

[Docket 41035]

Dominion Intercontinental Airlines,

Inc., Fitness Investigation; Assignment

of Proceeding

This proceeding has been assigned to
Administrative Law Judge John N.
Vittone, Future communications should
be addressed to him.

Dated at Washington, D.C., October 12,
1982,

“ Elias G. Rodriguez,

Chief Administrative Law Judge.
[FR Doc. B2-28556 Filed 10-15-82: 8:45 am)
BILLING CODE §320-01-M

DEPARTMENT OF COMMERCE

International Trade Administration

This proceeding has been assigned to
Administrative Law Judge Ronnie A.
Yoder. Future communications should
be addressed to him.

Dated at Washington, D.C., October 13,
1982,

Elias C. Rodriguez,

Chief Administrative Law Judge.
[FR Doc. 82-28552 Filed 10-15-82; 8:45 am)
BILLING CODE 6320-01-M

Chief Administrative Law Judge.
{FR Doc. 82-28553 Filed 10-15-82; 8:45 am)
BILLING CODE 6320-01-M

[Docket 41032]

Jet USA Airlines Fitness Investigation;
Notice of Assignment of Proceeding

This proceeding has been assigned to

Chief Administrative Law Judge Elias C.

Initiation of Countervailing Duty
Investigation; Wool From Argentina
AGENCY: International Trade
Administration, Commerce.

ACTION: Initiation of Countervailing
Duty Investigation.

SUMMARY: On the basis of a petition
filed in praper form with the U.S.
Department of Commerce, we are
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initiating a countervailing duty
investigation to determine whether
manufacturers, producers or exporters
of wool in Argentina receive benefits
which constitute bounties or grants
within the meaning of the countervailing
duty law. If our investigation proceeds
normally, we will announce our
preliminary determination on or before
December 15, 1982,

EFFECTIVE DATE: October 18, 1982,

FOR FURTHER INFORMATION CONTACT:
Leon McNeil, Office of Investigations,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
D.C. 20230; telephone: (202) 377-5496.

SUPPLEMENTARY INFORMATION:
Petition

On September 21, 1982, we received a
petition from the National Wool
Growers Association, Inc. on behalf of
the U.S. wool industry. In compliance
with the filing requirements of § 355.26
of the Commerce Regulations (19 CFR
355.26), the petition alleges that the
manufacturers, producers, or exporters
of wool in Argentina receive, directly or
indirectly, bounties or grants within the
meaning of section 303 of the Tariff Act
of 1930, as amended (the Act).

Since Argentina is not a “‘country
under the Agreement” within the
meaning of section 701(b) of the Act,
and wool is dutiable, the domestic
industry is not required to allege that,
and the U.S. International Trade
Commission is not required to determine
whether, iniports of this product cause
or threaten material injury to the U.S.
industry in question.

Initiation of Investigation

Under section 702(c) of the Act, we
must determine, within 20 days after a
petition is filed, whether a petition sets
forth the allegations necessary for the
initigtion of a countervailing duty

‘investigition antt whether it contains
information reasonably available to the
petitioner supporting the allegations. We
have examined the petition on wool, and
we have found that the petition meets
these requirements.

Therefore, in accordance with section
702(c) of the Act, we are initiating a
countervailing duty investigation to
determine whether manufacturers,
producers, or exporters in Argentina of
wool, as specified in the “Scope of
Investigation™ section of this notice,
receive benefits that constitute subsidies
within the meaning of section 771 (5) of
the Act. If the investigation proceeds
normally, we will make our preliminary
determination by De cember 15, 1982.

Scope of Investigation

The product covered by this
investigation is wool, finer than 44s, not
on the skin, from Argentina. The
imported merchandise is currently
provided for in items 306.3132, 306.3152,
306.3172, 306.3253, 306.3273, 306.3334,
306.3354 and 306.3374 of the Tariff
Schedules of the United States
Annotated (TSUSA).

Allegations of Subsidies

The petitioner alleges that
manufacturers, producers, or exporters
in Argentina of wool receive the
following benefits that constitute
bounties or grants: “Reembolso”—tax
rebate on exports, pre-financing of
exports through dollar-indexed pesos,
export incentives for exports leaving
from Patagonia, financial reorganization
aids, multiple exchange rates and state-
subsidized incentives for agriculture,
We will investigate to determine if these
programs provide countervailable
benefits.

Gary N. Horlick,

Deputy Assistant Secretary for Import
Administration,

October 12, 1982.

[FR Doc. 82-28512 Filed 10-15-82; 8:45 am|
BILLING CODE 3510-25-M

Management-Labor Textile Advisory
Committee; Public Meeting

AGENCY: International Trade
Administration, Commerce.

SUMMARY: The Management-Labor
Textile Advisory Committee was
established by the Secretary of
Commerce on October 18, 1961 to advise
U.S. Government officials on problems
and conditions in the textile and apparel
industry and furnish information on
world frade in textiles and apparel.
TIME AND PLACE: November 16, 1982 at
1:00 p.m. The meeting will take place at
the Main Commerce Building, Room
4830, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230.
AGENDA: (1) Review of imports trends,
(2) Implementation of textile
agreements, (3) Report on conditions in
the domestic market, and (4) Other
business.

PUBLIC PARTICIPATION: The meeting will
be open to public participation to the
extent time is available. The public may
file written statements with the
Committee before or after the meeting.
Approximately 30 seats will be
available for the public on a first-come,
first-served basis.

FOR FURTHER INFORMATION CONTACT:
Helen L. LeGrande, Office of the Deputy
Assistant Secretary for Textiles and

Apparel, International Trade
Administration, U.S, Department of
Commerce, Washington, D.C. 20230,
telephone: 202/377-3737.

DATED: October 8, 1982.

Walter C. Lenahan,

Acting Deputy Assistant Secretary for
Textiles and Apparel.

[FR Doc. 82-28511 Filed 10-15-82; 8:45 am)

BILLING CODE 3510-25-M

National Oceanic and Atmospheric
Administration

[Modification No. 5 to Permit No. 71]

Marine Mammal Permit Appiications

Notice is hereby given that pursuant
to the provisions of § 216.33 (d) and (e)
of the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR Part 216), Scientific Research
Permit No. 71 issued to the Northwest
and Alaska Fisheries Center, National
Marine Fisheries Service,-2725 Montlake
Boulevard, East, Seattle, Washington
98112, on January 25, 1975 (40 FR 4325),
as modified on October 6, 1975 (40 FR
198); February 26, 1979 (44 FR 13060);
December 21, 1979 (44 FR 77229); and
October 2, 1980 (45 FR 67404), is further
modified as stated below.

Section A-1 is modified by adding:

"“d. Up to 2 Pacific harbor seals (Phoca
vitulina richardii) may be captured,
radio- and flipper-tagged, recaptured,
and released as described in the
modification request,

e. Up to 30 California sea lions
(Zalophus californianus) may be
captured, restrained, marked, radio- and
flipper-tagged, food sampled by stomach
lavage or enema, and released as
described in the modification request.”

Section A-2 is modified by deleting
A-2d.

Section A is modified to reduce the
number of animals authorized to be
killed by replacing A-3 with:

3. The following marine mammals
may be taken by killing as described in
the application and modification
requests:

a, Up to 450 California sea lions
(Zalophus californianus)

b. Up to 8 Pacific harbor seals (Phoca
vitulina richardii)

¢. Up to 20 Northern sea lions
(Eumetopias jubatus)”

This modification becomes effective
upon publication in the Federal Register.

The Permit as modified and
documentation pertaining to the
modification are available for review in
the following offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service, 3300
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Whitehaven Street, NW., Washington,
D.C.;

Regional Director, Northwest Region,
National Marine Fisheries Service, 7600
Sand Point Way, NE., Seattle,
Washington 98115; and

Regional Director, Southwest Region,
National Marine Fisheries Service, 300
South Ferry Street, Terminal Island,
California 90731.

Dated: October 8, 1982.
Richard B. Roe,
Acting Director, Office of Marine Mammals
and Endangered Species, National Marine
Fisheries Service.
[FR Do¢. 82-28557 Filed 10-15-82; 8:45 am]
BILLING CODE 3510-22-M

[Proposed Modification to Permit No.
347(P77W)]

Marine Mammal Permit Applications

Notice is hereby given that the
Southwest Fisheries Center, National
Marine Fisheries Service, P.O. Box 271,
La Jolla, California 92038, has requested
a modification of Permit No. 347 issued
on July 25, 1981 (46 FR 38950) under the
authority of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361~
1407) and the Regulations Governing the
Taking and Importing of Marine
Mammals (50 CFR Part 216).

The Permit Holder is requesting to
take California sea lions for tagging and
release by using hoop nets or gillnets
around breakwaters or buoys. Animals
so captured will be a part of the quota of
1600 California sea lions to be captured,
tagged and released authorized in the
Permit.

Concurrent with the publication of
this Notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of the modificatién to the Marine
Mammal Commission and the
Committee of Scientific Advisors.

Written data or views, or requests for
a public hearing on this modification
request should be submitted to the

available for review in the following
offices:

Assistant Administrator for Fisheries,
National Marine Fisheries Service, 3300
Whitehaven Street, N.W., Washington,
D.C.; and

Regional Director, National Marine
Fisheries Service, Southwest Region, 300
South Ferry Street, Terminal Island,
California 90731.

Dated: October 12, 1982.
R. B. Brumsted,
Acting Director, Office of Marine Mammals &
Endangered Species, National Marine
Fisheries Service.
[FR Doc. 82-28558 Filed 10-15-82; 8:45 am]
BILLING CODE 3510-22-M

Office of the Secretary

Agency Forms Under Review by the
Office of Management and Budget

DOC has submitted to OMB for
clearance the following proposals for
the collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of the Census.

Title: Service Annual Survey.

Type of Request: New. v

Burden: 12,049 respondents; 2008 reporting
hours,

Needs and Uses: The Service Annual
Survey is the annual source of service
receipts data. These data are used by the
Federal Government for computation of the
national accounts and for economic policy
decisions and by private industry for
marketing analysis.

Affected Public: Establishments and
organizations which are primarily egaged in
service activities.

Frequency: Annually.

Respondent's Obligation: Mandatory.

OMB Desk Officer: Timothy Sprehe, 395~
4814.

Agency: Bureau of the Census.

Title: Survey of Housing Starts, Sales and
Completions.

Type of Request: Extension,

Burden: 8,750 respondents: 4,650 reporting

Asgistant Administeator-for Fisheries ... hours,

National Marine Fisheries Service, U.S.
Department of Commerce, Washington,
D.C. 20235 on or before November 16,
1982. Those individuals requesting a
hearing should set forth the specific
reasons why a hearing on this particular
modification request would be
appropriate. The holding of such hearing
is at the discretion of the Assistant
Administrator for Fisheries.

All statements and opinions contained
in the modification are summaries of
those of the Applicant and do not
necessarily reflect the views of the
National Marine Fisheries Service.

Documents submitted in connection
with the above modification are

Needs and Uses: The information collected

is needed to determine how many and what
kinds of new residential buildings are being
built and/or sold. Housing starts and sales
are important economic indicators,

Affected Public: Builders of single-family
houses and/or apartment buildings.

Frequency: Monthly.

Respondent's Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe,395-
4814.

Agency: Burean of Economic Analysis.

Title: Survey of U.S. Travelers Visiting
Canada.

Type of Request: Extension.

Burden: 30,000 respondent; 2,000 reporting
hours,

Needs and Uses: Secures data on the
expenditiures of U.S. residents for travel to

Canada. Used for the preparation of the
international travel accounts of the U.S.
balance of payments accounts.

Affected Public: Drivers of automobiles
with U.S. plates and family heads or
individual travelers entering Canada by other
means.

Frequency: Other (U.S. Customs officers
distribute one each % hour).

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe,395-
4814.

Agency: Bureau of Economic Analysis.

Title: Expenditures of United States
Travelers in Mexico.

Type of Request: Extension.

Burden: 5,000 respondents; 500 reporting
hours.

Needs and Uses: Secures data on the
expenditures of U.S. travelers returning from
Mexico to the United States. Used for the
preparation of the international travel
accounts of the U.S. balance of payments
account.

Affected Public: U.S. citizens (family heads
and individuals returning to the United States
from Mexico.)

Frequency: Quarterly.

Respondent's Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe 395
4814,

Agency: Bureau of Economic Analysis.

Title: Travel Questionnaire for U.S.
Residents Returning from Trips Abroad.

Type of Request: Extension.

Burden: 25,000 respondents; 2,083 reporting
hours.

Needs and Uses: Secures data on the travel
expenditures of U.S. travelers returning from
abroad. Used for the preparation of the
international travel accounts of the U.S.
balance of payments accounts.

Affected Public: U.S. citizens (family heads
and individuals) returning to the United
States from abroad.

Frequency: Quarterly.

Respondent's Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe, 395
4814.

«~ Agency: Bureau of Economic Analysis.

Title: Survey of Visitor's Travel Expenses
in the United States.

Type of Request: Extension.

Burden: 4,000 respondents; 267 reporting

hours.
1 T, [ © ey

e A —

':exbenm;és—o? foreign visitors in the United

States. Used for the preparation of
international travel accounts of the U.S,
balance of payments accounts.

Affected Public: Foreigners, (family heads
and individuals) visiting the United States
from overseas.

Frequency: Quarterly.

Respondent's Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe, 395—
4814.

Agency: Bureau of Economic Analysis,

Title: Receipt and Shipment of United
States and Mexican Currency Between U.S,
Banks and Foreigners.

Type of Request: Extension.

Burden: 20 respondents; 40 reporting hours.

Needs and Uses: Secures data on receipts
and shipments by U.S. commercial banks,
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near the border with Mexico, of U.S. and
Mexican currency. These data are collected
for the Bureau of Economic Analysis through
the Federal Reserve System. Used for the
preparation of international travel accounts
of the U.S. balance of payments accounts.

Affected Public: Banks in Federal Reserve
Districts 11 and 12 dealing in Mexican
currency transactions.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe, 396~
4814.

Agency: Bureau of Economic Analysis.

Title: Follow-up Schedule of Expenditures
for Property, Plant, and Equipment of U.S,
Direct Investments Abroad.

Type of Request: Revision.

Burden: 1,300 respondents; 3,900 reporting
hours.

Needs and Uses: Secures two years of data
on property, plant, and equipment
expenditures of majority-owned foreign
affiliates of U.S. companies—an estimate for
the current year and a projection for the
following year. Used for the preparation of
the international investment accounts of the
United States.

Affected Public: U.S. corporations having
foreign affiliates.

Frequency: Annually.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Timothy Sprehe, 395~
4814.

Agency: Bureau of Economic Analysis.

Title: Plant and Equipment Expenditures,
Plant and Equipment Expenditures
Supplement (Form BE-452 and BE-452S).

Type of Request: Extension.

Burden: 4,500 respondents; 18,000 reporting
hours.

Needs and Uses: The survey reports are
used in preparing estimates of actual and
planned investment in new structures and
equipment for nonagricultural business, firms,
professionals, and nonprofit organizations.
The results are used by business and public
officials in assessing near-term economic
activity.

Affected Public: Manufacturing companies.

Frequency: Quarterly.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe, 395~
4814.

Agency: Bureau of Economic Analysis.

Title: Plant and Equipment Expenditures
Annual Supplement (Form BE-452A).

Type of Request: Extension.

Burden: 4,500 respondents; 2,250 reporting
hours.

Needs and Uses: The survey reports are
used in preparing estimates of actual and
planned investment in new structures and
equipment for nonagricultural business. Used
by business and public officials in assessing
near-term economic activity.

Affected Public: Manufacturing business,

Frequency: Annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe, 395-
4814.

Agency: Bureau of Economic Analysis.

Title: Structures and Equipment
Expenditures Annual Supplement (Form BE-
456A).

Type of Requesl; Extension.

Burden: 7,500 respondents; 3,750 reporting
hours.

Needs and Uses: The survey reports are
used in preparing estimates of actual and
planned investment in new structures and
equipment for nonagricultural business. The.
results are used by business and officials as
economic indicators.

Affected Public: Nonmanufacturing
business.

Frequency: Annually.

Respondent's Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe, 395-
4814.

Ageacy: Bureau of Economic Analysis.

Title: Structures and Equipment
Expenditures (Nonprofit) (Form BE-456).

Type of Request: Extension.

Burden: 9,000 respondents; 18,000 reporting
hours,

Needs and Uses: The survey reports are
used in preparing estimates of actual and
planned investment in new structures and
equipment for nonagricultural business. Data
is used by business and public officials as
economic indicators.

Alffected Public: Nonmanufacturing
organizations (professional and nonprofit),

Frequency: Quarterly.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe, 395-
4814,

Agency: Bureau of Economic Analysis.

Title: Structures and Equipment
Expenditures (Form BE—456).

Type of Request: Extension.

Burden: 9,000 respondents; 18,000 reporting
hours.

Needs and Uses: The survey reports are
used in preparing estimates of actual and
planned investment in new structures and
equipment for nonagricultural business. Used
by business and public officials in assessing
near-term economic activity.

Affected Public: Nonmanufacturing
business firms.

Frequency: Quarterly.

Respondent's Obligation: Voluntary.

OMB Desk Officer: Timothy Sprehe, 395-
4814.

Agency: Economic Development
Administration.

Title: Employment Data of Recipient or
Other Party Connected with EDA Assistance.

Type of Request: Extension.

Burden: 150 respondents; 1,200 reporting
hours.

Needs and Uses: Data collected is needed
to evaluate personnel and employment
procedures to determine whether employers
are in compliance with civil rights laws and
regulations.

Affected Public: Usually organizations with
at least 50 employees.

Frequency: On occasion.

Respondent's Obligation: Mandatory.

OMB Desk Officer: Timothy Sprehe, 395-
4814.

Agency: International Trade
Administration.

Title: Foreign Availability Information.

Type of Request: New,

Burden: 500 respondents; 500 reporting
hours.

Needs and Uses: The Export
Administration Act of 1979 requires the

Office of Export Administration (OEA) to
monitor and gather information on the foreign
availability of commodities and technology
subject to export controls. This form is a
compilation of questions that will help
determine the existence and state of the art
of similar foreign commodity/technical data
to U.S. commodities under export control. It
will also be used by OEA to estimate the
future availability of such foreign products
under development.

Affected Public; Commercial exporters,

Frequency: On occasion,

Respondent’s Obligation: Required to
obtain or retain benefit,

OMB Desk Officer: Ken Allen, 395-3785.

Agency: National Oceanic and
Atmospheric Administration.

Title: Sea Grant Project Summary.

Type of Request: Extension.

Burden: 60 respondents; 240 reporting
hours.

Needs and Uses: Information collected
provides a summary of an individual project
giving objectives, anticipated benefits and
benefits identified to date and funding
history. This information is entered into the
National Research and Development record
maintained by the Smithsonian and the Sea
Grant Data Management File.

Affected Public: Colleges and other
grantees.

Frequency: Annuslly.

Respondent’'s Obligation: Required to
obtain or retain benefit.

OMB Desk Officer: Ken Allen, 385-3785.

Agency: National Oceanic and
Atmospheric Administration.

Title: Yellowfin Tuna Certificate of Origin.

Type of Request: Extension.

Burden: 25 respondents; 240 reporting
hours.

Needs and Uses: The certificate of origin is
required with each imported shipment of
species covered by the Marine Mammal
Protection Act. This prevents shipments
embargoed by the Department of State from
being transshipped to a third nation and
exported to the United States.

Affected Public: Export-Import firms.

Frequency: On occasion.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Ken Allen, 395-3785.

Copies of the above information
collection proposals can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals (202) 3774217,
Department of Commerce, Room 6622,
14th and Constitution Avenue NW.,,
Washington, D.C. 20230,

Written comments and
recommendations for the proposed
information collections should be sent ta
the respective OMB Desk Officer, Room
3235, New Executive Office Building,
Washington, D.C. 20503.

Edward Michals,

Departmental Clearance Officer.
{FR Doc. 82-28514 Filed 10-15-82: 8:45 am|
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjusting the Import Restraint Leveis
for Certain Cotton and Man-Made
Fiber Textile Products from the
Republic of Singapore

October 8, 1982.
AGENCY: Committee for the
Implementation of Textile Agreements.

ACTION: Granting increases for swing
and carryforward from 1,155,000 pounds
to 1,339,800 pounds for noncellulosic
yarn, wholly of non-continuous
filaments, in Category 604, and from
425,428 dozen to 480,733 dozen for men's
and boys' woven cotton shirts in
Category 340, produced or manufactured
in Singapore and exported during the
twelve-month period which began on
January 1, 1982.

(A detailed description of the textile
categories in terms of T.S.U.S.A. numbers
was published in the Federal Register on
February 28, 1980 (45 FR 13172), as amended
on April 23, 1980 (45 FR 27463), August 12,
1980 (45 FR 53508), December 24, 1880 [45 FR
85142), May 5, 1981 (46 FR 25121}, October 5,
1981 (46 FR 48963), October 27, 1981 (46 FR
52409), February 9, 1982 (47 FR 59926), and
May 13, 1982 (47 FR 20654)).

sUMMARY: The Bilateral Cotton, Wool,
and Man-Made Fiber Textile Agreement
of August 21, 1981, as amended, between
the Governments of the United States
and the Republic of Singapore provides,
among other things, for percentage
increases in certain specific category
ceilings during an agreement year
(swing) and for the borrowing of
designated amounts from the succeeding
year's level with the amount used being
deducted from the level in the
succeeding year (carryforward).
Pursuant to the terms of the bilateral
agreement, the import restraint levels
established for Categories 340 and 640
are being increased for the twelve-
month period which began on January 1,
1982 and extends through December 31,
1982.

EFFECTIVE DATE: October 18 1982.

FOR FURTHER INFORMATION CONTACT:
Ronald J. Sorini, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
Washington, D.C. 20230 (202/377-4212).

SUPPLEMENTARY INFORMATION: On
December 18, 1981, there was published
in the Federal Register (46 FR 61687) a
letter dated December 15, 1981 from the
Chairman of the Committee for the
Implementation of Textile Agreements
to the Commissioner of Customs, which
established levels of restraint for certain
specific categories of cotton, wool, and

man-made fiber textile products,
including categories 340 and 604,
produced or manufactured in Singapore
and exported to the United States during
the twelve-month period which began
on January 1, 1982 and extends through
December 31, 1982. In accordance with
the flexibility provisions of the bilateral
agreement, the United States
Government is increasing the levels of
restraint for cotton and man-made fiber
textile products in Categories 340 and
604. Accordingly, in the letter published
below the Chairman of the Committee
for the Implementation of Textile
Agreements directs the Commissioner of
Customs to increase the levels to the
designated amounts.

Walter C. Lenahan,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

October 18, 1982

Commissioner of Customs,
Department of the Treasury,
Washington, D.C. 20229

Dear Mr. Commissioner; On December 15,
1981, the Chairman, Committee for the
Implementation of Textile Agreements,
directed you to prohibit entry for
consumption, or withdrawal from warehouse
for consumption, during the twelve-month
period beginning on January 1, 1982 and
extending through December 31, 1982 of
cotton, wool, and man-made fiber textile
products in certain specified categories,
produced or manufactured in Singapore, in
excess of designated levels of restraint. The
Chairman further advised you that the levels
of restaint are subject to adjustment.!

Under the terms of the Arrangement
Regarding International Trade in Textiles
done at Geneva on December 20, 1973, as
extended on December 15, 1977 and
December 22, 1981; pursuant to the Bilateral
Cotton, Wool, and Man-Made Fiber Textile
Agreement of August 21, 1981, as amended,
between the Governments of the United
States and the Republic of Singapore; and in
accordance with the provisions of Executive
Order 11651 of March 3, 1972, as amended by
Executive Order 11951 of January 6, 1977, you
are directed to prohibit, effective on October
18, 1982, the twelve-month levels of restaint
established for cotton and man-made fiber
textile products in Categories 340 and 604 to
the following:

"The term “adjustment” refers to those provisions
of the Bilateral Cotton, Wool, and Man-Made Fiber
Textile Agreement of August 21, 1981, as amended,
between the Governments of the United States and
the Republic of Singapore which provide, in-part,
that: {1) Within the aggregate and applicable group
limits of the agreement, specific levels and
sublevels of restaint may be exceeded by
designated percentages; (2) specific levels may be
increased for carryover and carryforward; and (3)
administrative arrangements or adjustments may be
made 1o resolve minor problems arising in the
fmpl tation of the agr t

Category and Adjusted Twelve-Month Level
of Restraint *

340, 480,733 dozen
604, 1,339,800 pounds
The actions taken with respect to the

Government of Republic of Singapore and
with respect to imports of cotton and man-
made fiber textile products from Singapore
have been determined by the Committee for
the Implementation of Textile Agreements to
involve foreign affairs functions of the United
States. Therefore, these directions to the
Commissioner of Customs, which are
necessary for the implementation of such
actions, fall within the foreign affairs
exception to the rule-making provisions of 5
U.S.C. 553. This letter will be published in the
Federal Register.

Sincerely,

Walter C. Lenahan,

Acting Chairman, Commiltee for the
Implementation of Textile Agreements.
[FR Doc. 8228513 Filed 10-15-82; :45 am]
BILLING CODE 3510-25-M

DEPARTMENT OF DEFENSE
Defense Logistics Agency

Bonus Awards Schedule for Senior
Executive Service (SES)

AGENCY: Defense Logistics Agency,
DOD.

ACTION: Notice of Schedule for
Awarding Bonuses to SES members.

sumMmARY: The Defense Logistics
Agency Plans to grant performance
awards to SES members on or about 9
November 1982.

EFFECTIVE DATE: 20 October 1982.

FOR FURTHER INFORMATION CONTACT:
Mr. Herbert W. Johnson, Employee
Development Specialist, Workforce
Effectiveness and Development
Division, Defense Logistics Agency,
Department of Defense, Cameron
Station, Alexandria, Virginia 22314.
(202) 274-6049 or 274-6035.

Colonel James R. Graves, U.S.A.,
Deputy Staff Director, Personnel.

|FR Doc, 82-28564 Filed 10-15-82; 8:45 am|

BILLING CODE 3620-01-M

Office of the Secretary

Privacy Act of 1974; Systems of
Records: A