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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Parts 210 and 220

National School Lunch and Breakfast
Programs; Revision of School Food
Service Accountabllity Requirements

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Interim rule.

SuMMARY: The Food and Nutrition-
Service (FNS) is amending the
regulations for the National School
Lunch Program (NSLP) and School
Breakfast Program (SBP) on an interim
basis to restructure the financial
accountability requirements for these
programs. Under this rule, the
determination of nonprofit status, as a
condition for program participation, is
made by determining the financial
status of the school food service as a
whole rather than the financial status of
each Federal program and nongrant
activity separately. This Interim rule
sets forth definitions for nonprofit
school food service and for revenue to
such food service and requires School
Food Authorities (SFAs) to maintain
appropriate revenue and expenditure
records in order to substantiate the
nonprofit status of their school food
service. State agencies (SAs) are
responsible for establishing the
accounting systems for SFAs to use.
This rule eliminates the requirement that
cost be considered in assigning and
paying NSLP and non-severe need SBP
reimbursements to SFAs. The term
,Operating balance” is eliminated and
Instead, SAs are responsible for
monitoring nonprofit school food service
net cash resources, SAs are also
responsible for establishing systems for
etermining and monitoring SBP costs
for the purpose of establishing eligibility

for and determining payment of severe
need SBP reimbursement rates.

This rule simplifies Federal program
requirements, reduces federally required
reporting and recordkeeping burdens for
SFAs, removes the program specific
restrictions on Federal reimbursement,
and provides added flexibility to SFAs
in financing school food service
operations. The rule also provides SAs
with additional flexibility in
administering the National School Lunch
and School Breakfast Programs.

DATES: Effective October 1, 1982. To be
assured of consideration, comments
must be postmarked on or before
December 31, 1982,

ADDRESSES: Comments may be mailed
to Stanley C. Garnett, Branch Chief,
Policy and Program Development
Branch, School Programs Division, FNS,
USDA, Alexandria, Virginia 22302,
Comments may also be delivered or
reviewed during regular business hours
(8:30 a.m. to 5:00 p.m., Monday through
Friday) at 3101 Park Center Drive,
Alexandria, Virginia.

FOR FURTHER INFORMATION CONTACT:
Stanley C. Garnett, Branch Chief, Policy
and Program Development Branch,
School Programs Division, FNS, USDA,
Alexandria, Virginia 22302, (703) 756~
3620.

SUPPLEMENTARY INFORMATION:

Classification

This action has been reviewed under
Executive Order 12291 and has been
classified as not major because it does
not meet any of the three criteria
identified under the Executive Order. It
does not have an annual effect on the
economy of $100 million or more, nor
does it result in major increases in costs
or prices for consumers; individual
industries; Federal, State or local
government agencies; or geographic
regions, Furthermore, it does not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S. based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

This rule has also been reviewed with
regard to the requirements of Pub. L. 96—
354, the Regulatory Flexibility Act.
Samuel J. Cornelius, Administrator of
the Food and Nutrition Service, has
certified that this proposed rule will not
have a significant adverse economic

impact on a substantial number of small
entities although it could affect virtually
all SFAs participating in the School
Nutrition Programs.

The Department is issuing this as an
interim rule rather than a final to
provide States and local school food
authorities the opportunity to comment
based on actual operational experience.
In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507),
the reporting and/or recordkeeping
requirements that are included in
§ 210.14{a-1) and § 210.14(g)(3) of this
interim rule will be submitted for
approval to the Office of Management
and Budget (OMB). They are not
effective until OMB approval has been
obtained.

Background

On April 9, 1982, the Department
published a proposed rule in the Federal
Register (47 FR 15342) to restructure the
financial accountability requirements
for the NSLP and SBP. The proposal was
designed to implement Section 819 of
Pub. L. 87-35 which removed most
references to cost accountability from
the provisions of the National School
Lunch and Child Nutrition Acts dealing
with the use of Federal reimbursements
in these programs. Under Section 819,
Federal NSLP and non-severe need SBP
funds are no longer restricted by law to
the financing of certain specified costs,
i.e., food used in the NSLP in the case of
Section 4 NSLP funds, the service of free
and reduced price lunches in the case of
Section 11 NSLP funds, and the service
of breakfasts in the case of non-severe
need SBP funds. Also eliminated by
Section 819 of Pub. L. 97-35 was the
provision in Section 12 of the National
School Lunch Act which limited total
reimbursement received by any SFA
under the NSLP and SBP to the net cost
of operating these programs. The revised
legislation now requires only that NSLP
and non-severe need SBP funds be used
to assist SFAs in providing program
benefits within an overall nonprofit
school food service environment.

With the elimination of program
specific Federal cost restrictions, SAs
could allow SFAs to use Federal NSLP/
Commodity and non-severe need SBP
reimbursements to support their overall
nonprofit school food service. Under this
concept, Federal reimbursements could
be used to support non-program food
service, such as a la carte service, in
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addition to NSLP and SBP food service.
This would be a rare occurrence,
however, since SFAs have traditionally
utilized profits from a la carte sales to
subsidize their NSLP and SBP
operations.

In addition to providing SFAs with
some added flexibility in financing their
nonprofit school food service operations
this concept would decrease the amount
of recordkeeping and reporting at the
SFA level since separate costs for the
NSLP, SBP and other school food service
would not be required. However, SFAs
would still be required to maintain
revenue and expenditure records
sufficient to establish the nonprofit
status of their food service operations.

This revision in Federal program
accountability requirements does not
alter existing Federal financial
management standards, The
requirement that SAs establish and
maintain financial management systems
conforming to the standards enumerated
in Departmental regulations (7 CFR Part
3015, Subpart H) remains in effect. In so
doing, State agencies would have the
option of continuing their established
cost-based accounting systems if they
wish or of establishing new or revised
financial management systems to
monitor and support revised Federal
program accountability requirements.
This is in keeping with the Department's
long established policy of allowing SAs
to impose additional requirements for
participation in the NSLP and SBP which
may be more stringent than the
Department's regulations but are not
inconsistent with them. It should be
noted, however, that reductions in
accounting and recordkeeping at the
local level will be dependent upon the
extent to which SAs alter their existing
cost-based accounting systems.

In response to the April 9 proposal,
the Department received 29 comments.
Only two commentors clearly
disapproved of the proposed rule. Of the
remaining comments, 18 indicated
general approval of the Department's
overall approach while 11 of these
offered specific recommendations for
change. The remaining nine comments
did not indicate approval or disapproval
but did offer specific recommendations
that were in line with the overall
philosophy of the proposal. In view of
this; the Department also considers
these comments as generally supportive
of the proposal. The Department would
like to thank all of the commentors who
responded to the proposal. Especially
appreciated were the detailed
suggestions made by many of the
commentors which were very helpful in
formulating this interim rule.

The remainder of this preamble will
discuss the specific changes in program
financial requirements that are being
made under this interim rule. For ease of
reference the changes are presented
under the same headings and in the
same order as in the preamble of the
proposed rule.

1. Assignment of NSLP reimbursement
rates—Under the proposal, SAs would
continue to be required to assign NSLP
reimbursement rates to participating
SFAs at the beginning of each school
year but would no longer be required to
assign varying rates of reimbursement
based on the anticipated cost of
producing a lunch and certain specific
anticipated revenues available to meet
that cost. Those State agencies that
wished to vary Federal reimbursements
to SFAs, within the maximum rates
established by the Secretary, would
have had the option to do so based on
the anticipated cost of producing
lunches and the relative need of
participating SFAs as reflected by the
anticipated availability of State and
local revenues. -

One commentor stated that the
reference to cost in discussing the option
of assigning varying rates implies that
only States with cost based accounting
procedures would be able to exercise
this option. While cost based accounting
would provide a good basis for varying
rates of reimbursement, the Department
does not intend that this be the only
basis. The Department believes that SAs
should have the flexibility to assign
varying rates based on the financial
condition of SFAs as determined by the
SA through its established accounting
and reporting system. Accordingly,

§ 210.11(b) has been revised in this
interim rule to provide SAs with this
flexibility. .

2. Payment of NSLP and non-severe
need SBP reimbursements—Under the
proposal, SAs would no longer be
required by Federal regulation to
consider cost in the payment of NSLP
and non-severe need SBP
reimbursements to SFAs. However, SAs
could retain their existing cost-based
systems and continue to limit program
reimbursements to allowable program
costs.

Commentors addressing this provision
expressed support for this approach.
Some felt that the elimination of cost
considerations in the actual payment of
NSLP reimbursements would provide
SFAs with added flexibility in financing
their nonprofit school food service
operations and would decrease
accounting, recordkeeping and reporting
burdens at both the SFA and SA levels.
Others, however, while supporting the

financial flexibility afforded by this
provision also expressed support for
cost based accounting as an effective
management tool. In response, the
Department wishes to make it clear that
this provision does not preclude SAs
from maintaining or modifying existing
cost-based accounting procedures.
Furthermore, a SA could limit NSLP and
non-severe need SBP reimbursement to
the respective or combined costs of
those programs. The Department
believes that this degree of flexibility is
desirable in meeting individual State
needs and is retaining the proposed
change in this interim rule.

3. Nonprofit school food service—
Under the proposal, a SFA would have
been required to maintain a nonprofit
school food service as a condition for
participating in the NSLP and/or SBP.
Nonprofit school food service was
defined as all food service operations
conducted by the SFA principally for the
benefit of school children. These
operations would include the National
School Lunch, School Breakfast and
Special Milk Programs and could also
include a la carte or other food service
operations if all revenues generated by
or attributable to these operations are
used solely for the benefit of the
nonprofit school food service.

SFAs would be required to maintain
records of their nonprofit school food
service revenues and expenditures in
accordance with the accounting system
established by the SA. However, if the
SFA participates in the SMP it would be
required to account separately for milk
purchased and served under that
Program. Also, if the SFA receives
severe need SBP reimbursement rates
for any of its schools, it would be
required to conform to the accounting
system established by the SA for -
documenting SBP costs.

Four comments were received on the
nonprofit school food service revenue/
expenditure recordkeeping
requirements. Two commentors
indicated that the Department should
specify the accounting, recordkeeping
and reporting procedures for SFAs to
use while two others were concerned
that overall recordkeeping burdens
would not be reduced substantially by
the proposal. In response to these
comments, the Department believes that
SA flexibility in this area is essential to
accommodate State and local
management and accounting
requirements while ensuring compliance
with Federal program requirements. As
indicated earlier in this preamble, the
accounting and reporting systems
adopted by the SA will determine the
extent to which paperwork burdens will




Federal Register / Vol.

47, No. 139 |/ Tuesday, July 20, 1982 / Rules and Regulations

31373

be reduced at the local level, The
Department believes, however, that
substantial reductions can be made. For
these reasons, the provisions of the
proposed rule in this area have not been
changed in this interim rule.

The proposed treatment of nonstudent
meals served within the nonprofit school
food service remains the same in this
interim preamble but in response to two
commentors, is reworded for clarity as
follows: It is the Department's policy
that nonstudent meals (except for food
service workers and supervisory adults)
served within the nonprofit school food
service not be supported by that food
service except by revenues from or
specifically contributed for such
nonstudent meals. To comply with this
policy in the absence of specific per
meal cost information, SFAs shall insure
that the price charged for nonstudent
meals is not less than the full price for a
paying child plus the Federal
reimbursement for a paid meal and the
per meal value of USDA donated
commodities. Downward adjustments in
nonstudent meal prices may be made to
reflect revenues specifically contributed
to the nonprofit school food service for
the support of such meals. For example,
a school district may subsidize teacher’s
meals as a fringe benefit.

Under the proposed rule, SFAs would
have also been required to account
separately for all competitive food
services which are not operated as part
of the SFA's nonprofit school food
service. Profits from any such
competitive food service operations
could be used only for the benefit of the
nonprofit school food service, the SFA
or individual school, or student
organizations approved by the SFA or
school. Fifteen comments were received
on these provisions. Most of these
commentors (10) expressed concern that
the rule as written could require SFAs to
account for all food sales occurring
within the SFA regardless of sponsor or
location; for example, food and
beverage sales at school athletic events
Sponsored by student organizations.
While schools do have the authority to
authorize and control such food service,
commentors did not feel that it was
properly subject to the accountability
requirements of the NSLP and SBP. The
Department agrees and has clarified this
interim rule to require that SFAs
dccount only for food service operations
tonducted by the SFA.

4. Allowable expenditures—Under the
Proposed rule, expenditures of nonprofit
school food service revenues would be
limited to allowable school food service
direct and indirect costs in accordance
with OMB Circular A-87 and

Departmental regulations (7 CFR Part
3015) on allowable costs.

The Department also proposed to allow
nonprofit school food service revenues
to be used for capital expenditures
associated with altering or otherwise
improving nonprofit school food service
facilities. The purchase of land or
buildings was not allowed. Generally,
commentors supported this provision
but some expressed concern that
revenues which should be used to
improve meal quality or lower student
prices might be used for capital
expenditures instead. The Department is
sensitive to such concerns but
recognizes the increasing need for
financial flexibility at the local level as
well as the need for adequate facilities
in order to provide quality food service.
Therefore, this interim rule will allow
nonprofit school food service revenues
to be used for altering or improving
school food service facilities. However,
since the department believes that the
nonprofit school food service is not
intended to provide school real estate
facilites, the interim rule will prohibit
the expenditure of nonprofit school food
service revenues for the purchase of
land or the purchase or construction of
buildings.

5. Revenue—The definition of
nonprofit school food service revenue in
this rule remains essentially the same as
proposed. In response to comments
received, the definition has been slightly
reworded to accommodate either cash
or accrual accounting systems.

8. Net cash resources—The proposed
rule eliminated the term “operating
balance” and instead, would have
required State agencies to monitor the
net cash resources available to each
SFA's school food service. Net cash
resources were defined as including but
not being limited to, cash on hand, cash
receivable, accrued earnings on
investments, cash on deposit and the
value of stocks, bonds or other
negotiable securities less cash payable.
The value of food inventories were not
included in net cash resources. SFAs
would have been required to limit their
net cash resources to an amount that did
not exceed three months normal
operating cost of their nonprofit school
food service. State agencies would have
been given the flexibility of monitoring
net cash resources during audits and
supervisory assistance reviews. If the
State agency determined that an SFA's
net cash resources exceeded three
months normal operating cost for the
SFA's nonprofit school food service,
corrective action would have been
required. The proposal specified the
types of corrective action that could be

undertaken. As part of its ongoing
management evaluation process, FNS
would review each State agency's
system for monitoring and controlling
the net cash resources of SFAs,

These provisions generated more
comments (19) than any other part of the
proposed rule. Major concerns were:

a. The definition of net cash resources
is based on accrual accounting. Some
States and SFAs utilize cash based
accounting systems.

b. The determination of three months
normal operating cost would require a
cost based accounting system.

. ¢. The three month operating cost limit
is not sufficient for many SFAs since it
would not allow for advance volume
purchasing or for food service
equipment replacement,

d. The proposed regulations do not
specify how the monitoring of net cash
resources is to be accomplished or the
frequency of that monitoring.

In response to these valid concerns
the Department has made the following
changes in this interim rule:

a. The definition of net cash resources
has been changed to accommodate cash
as well as accrual accounting systems.

b. The regulatory guideline limit for
net cash resources has been changed
from “three months normal operating
cost” to “three months average
expenditures”,

c. SAs have been given the authority
to approve higher or lower net cash
resource limits on an individual SFA
basis according to the needs of each
SFA. SAs will be required to develop
and maintain criteria for approving such
higher or lower limits. These criteria
would be subject to review by FNS.

d. In order to afford SAs maximum
flexibility in monitoring the net cash
resources of SFAs, the Department is
not specifying the method or frequency
of review. However, as guidance to SAs
this interim rule suggests that the
monitoring of net cash resources be
accomplished through audits and/or
supervisory assistance reviews, and
should be conducted at a minimum
within the frequency required for such
reviews and audits.

7. Severe need reimbursement rates
for the SBP—Under the proposed rule,
State agencies would be allowed to set
up their own systems or to continue
existing systems for determining and
monitoring breakfast costs where such
costs were needed to determine
eligibility for and payment of severe
need breakfast reimbursement rates. Per
meal breakfast costs would be used in
the determination of severe need
eligibility as well as in the payment of
severe need breakfast reimbursement.
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Depending upon the accounting system
used by the SFA, per meal costs could
be determined on an overall SFA basis
or on a school basis. For any school
year, severe need reimbursement
payments to any SFA would be limited
to the lesser of: (1) The cost of providing
free and reduced price breakfasts to
eligible children in schools determined
to be in severe need (per meal cost
multiplied by the number of free and
reduced price breakfasts served) less
the reduced price payments received by
such schools; or (2) the number of free
and the number of reduced price
breakfasts served to eligible children in
schools detérmined to be in severe need
multiplied by the applicable severe need
reimbursement rates.

Two commentors pointed out that
Pub. L. 97-35 makes schools with State
mandated breakfast programs
automatically eligible for severe need
reimbursement rates until July 1, 1983
for States with annual legislatures and
July 1, 1984 for States with biennial
legislatures. Therefore, these schools
should be exempted from the
reimbursement cost comparison in the
SBP regulations until their automatic
severe need eligibility expires. The
Department agrees and has made the
appropriate changes in this interim rule.
However, the Department recommends
that SAs in the affected States establish
accounting procedures for determining
eligibility for and the actual payment of
severe need SBP reimbursements which
can be implemented upon expiration of
the exemption.

All other proposed provisions
concerning severe need reimbursement
remain unchanged in this interim rule.

List of Subjects
7 CFR Part 210

Food assistance programs, National
school lunch program, Grant programs—
Social programs, Nutrition, Children,
Reporting and recordkeeping
requirements, Surplus agricultural
commuodities.

7 CFR Part 220

Food assistance programs, School
Breakfast Program, Grant programs—
Social programs, Nutrition, Children,
Reporting and recordkeeping
requirements.

Accordingly, Parts 210 and 220 are
amended on an interim basis as follows:

PART 210—NATIONAL SCHOOL
LUNCH PROGRAM

1, In § 210.2, paragraph (d) is removed
and reserved, a new paragraph (i-2) is
added, paragraph (j) is revised to define
“nonprofit school food service,” and

paragraphs (k) and (n-3) are revised to
read as follows:

§210.2 Definitions.

(i-2) “Net cash resources' means all
monies, as determined in accordance
with the State agency's established
accounting system, that are available to
or have accrued to a School Food
Authority’s nonprofit school food
service at any given time, less cash
payable. Such monies may include but
are not limited to, cash on hand, cash
receivable, earnings on investments,
cash on deposit and the value of stocks,
bonds or other negotiable securities.

(j) “Nonprofit school food service"
means all food service operations
conducted by the School Food Authority
principally for the benefit of school
children, all of the revenue from which
is used solely for the operation or
improvement of such food service.

(k) “Nonprofit" when applied to
schools or institutions eligible for the
Program means exempt from income tax
under the Internal Revenue Code of
1954, as amended; or in the
Commonwealth of Puerto Rico, certified
as nonprofit by the Governor.

» * - * -

(n-3) “Revenue” when applied to
nonprofit school food service means all
monies received by or accruing to the
nonprofit school food service in
accordance with the State agency's
established accounting system
including, but not limited to, children’s
payments, earnings on investments,
other local revenues, State revenues,
and Federal cash reimbursements.

» * - * *

2. In § 210.7, paragraph (b) is revised

to read as follows:

§210.7 Use of funds.

(b) Revenues received by the
nonprofit school food service in any
School Food Authority shall be used
only for the operation or improvement of
such food service: Provided, however,
That such revenues shall not be used to
purchase land or buildings or to
construct buildings.

3. In § 210.8, the words "lunch
program' in paragraphs (e)(10) and
(e)(11) are changed to read “nonprofit
school food service”; in paragraph
(e)(14) the words “lunch program" are
changed to read “school food service™;
and paragraphs (e)(1) and (e)(2) are
revised as follows:

§210.8 Requirements for participation.

- * * *

(e)tio

(1) Maintain a nonprofit school food
service and cbserve the limitations on
the use of nonprofit school food service
revenues set forth in § 210.7(b) and the
limitations on any competitive school
food service as set forth in § 210.15b of
this part;

(2) Limit its net cash resources to an
amount that does not exceed three
months average expenditures for its
nonprofit school food service; or such
other amount as may be approved by
the State agency, or FNSRO where
applicable.

* . * w *

§210.8a [Amended]

4. In § 210.8a, paragraph (f) is
amended by changing the words
“feeding operation” to “‘nonprofit school
food service"'.

5. In § 21011, the last sentence of
paragraph (c) is removed, paragraph (d)
is removed, and paragraphs (e) and (f)
are redesignated (d) and (e),
respectively. The second and third
sentences of paragraph (a), the second
sentence of paragraph (b), and
redesignated paragraph (d) are revised
to read as follows:

§ 210.11 Relmbursement payments.

» * . * *

{a) * * * General cash-for-food
assistance payments shall be made to
assist schools in obtaining food for the
program. Special cash assistance
payments shall be made to assist
schools in providing free and reduced
price lunches to children eligible for
such lunches. * * *

(b) * * * At the beginning of the school
year, State agencies, or FNSROs where
applicable shall, within these maximum
rates of reimbursement, initially assign
rates of reimbursement for School Food
Authorities or for schools through
School Food Authorities. Such rates of
reimbursement may be assigned at
levels based on financial condition.

LR

* - - - -

(d) The total general cash-for-food
assistance reimbursement and special
cash assistance reimbursement paid to
any School Food Authority for lunches
served to children during the school
year shall not exceed the sum of the
products obtained by multiplying the
total number of free, reduced price and
paid lunches respectively, served to
eligible children during the school year
by the applicable maximum per lunch
reimbursement for each type of lunch
prescribed for the school year.

- * - * *
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§210.13 [Amended]

6. In § 210.13, paragraph (a) is
amended by removing the words “and
other information concerning the
operation of its nonprofit lunch program
as set forth in paragraph (c) of this
section,” and paragraph (b) is amended
by changing the reference to
§ 210.14(g)(2] in the first sentence to
§ 210.14(g)(1).

7.In § 210.14, paragraphs (a-1) and
(g)(3) are revised to read as follows:

§210.14 Special responsibilities of State
agencies.

* - - - -

(a-1) Each State agency, or FNS
where applicable, shall establish a
system of accounting under which
School Food Authorities shall account
for all revenues and expenditures of
their nonprofit school food service. The
system established shall also permit
determination of school food service net
cash resources, and shall include
criteria for approval of net cash
resources in excess of or less than three
months average expenditures. In
addition, School Food Authorities shall
be required to account separately for
other food services which are operated
by the School Food Authority.

[g)' LR

(3) Within 90 days after the end of
each school year each State agency
shall submit information on the State
revenue matching requirements
prescribed in § 210.6 of this Part. This
information shall be submitted on a
form provided by FNS.

- " -

8. Section 210.15 is revised to read as
follows:

§210.15 Review of net cash resources.

During audits, supervisory assistance
reviews or by other means, State
agencies, or FNSROs where applicable,
shall be responsible for monitoring the
net cash resources of the nonprofit
school food service of each School Food
Authority participating in the Program.
[n the event that such resources exceed
three months average expenditures for
the School Food Authority's nonprofit
school food service or such other
dmount as may be approved by the

¢ State agency or FNSRO where
épplicable, the State agency or FNSRO
where applicable, may require the
School Food Autherity to reduce
children’s prices, improve food quality
or take other actions designed to
'mprove the nonprofit school food
Sérvice, In the absence of any such
&ction, adjustments in the rates of

reimbursement under the Program shall
be made.

- * L4 - *

9. In § 210.15b, the first sentence of
paragraph (a) is amended by changing
the words “a school’s nonprofit food
service under the program” to “lunches
served under the Program”, and the
second sentence of paragraph (a) is
revised as follows:

§210.15b Competitive food services.

(a) * * * The sale of competitive foods
approved by the Secretary may be
allowed at the discretion of the State
agency and School Food Authority
provided that, any profit from the sale of
such foods accrue to the benefit of the
nonprofit food service or to the school or
to student organizations approved by
the school.

* * * - *

PART 220—SCHOOL BREAKFAST
PROGRAM

1. In Section 220.2, paragraph (p) is
revised and new paragraphs (o-1), (0-2),
and (t-1) are added to read as follows:

§220.2 Definitions.

- ~ * - -

(0-1) “Net cash resources” means all
monies as determined in accordance
with the State agency's established
accounting system, that are available to
or have accrued to a School Food
Authority's nonprofit school food
service at any given time, less cash
payable. Such monies may include but
are not limited to, cash on hand, cash
receivable, earnings or investments,
cash on deposit and the value of stocks,
bonds or other negotiable securities.

{0-2) “Nonprofit school food service"
means all food service operations
conducted by the School Food Authority
principally for the benefit of school
children, all of the revenue from which
is used solely for the operation or
improvement of such food service.

(p) “Nonprofit"” when applied to
schools or institutions eligible for the
Program means exempt from income tax
under the Internal Revenue Code of
1954, as amended:; or in the
Commonwealth of Puerto Rico, certified
as nonprofit by the Governor.

* - - - -

(t-1) “Revenue” when applied to
nonprofit school food service means all
monies received by or accruing to the
nonprofit school food service in
accordance with the State agency's
established accounting system
including, but not limited to, children's
payments, earnings on investments,

other local revenues, State revenues,
and Federal cash reimbursements.

* » - * -

2. In § 220.7, paragraph (d)(2) is
amended by changing the words
“feeding operation” to “nonprofit school
food service"; (€)(9), (e)(10) and (e)(13)
are amended by changing the words
“breakfast program" to “nonprofit
school food service”; and (e)(1) is
revised to read as follows:

§ 220.7 Requirements for participation.

» * - *

* O, h

(e)

(1)(i) Maintain a nonprofit school food
service, (ii) use all revenues received by
such food service only for the operation
or improvement of that food service,
except that such revenues shall not be
used to purchase land or buildings, or to
construct buildings (iii) limit its net cash
resources to an amount that does not
exceed three months average
expenditure for its nonprofit school food
service or such other amount as may be
approved by the State agency, and (iv)
observe the limitations on any
competitive food service as set forth in
§ 220.12 of this part;

» - » * *

3. In § 220.9, paragraph (b) is
amended by removing the word
“maximum" from the first sentence;
paragraphs (c) and (d) are revised, and
paragraph {e) is amended by adding a
sentence to the end of the paragraph as
follows:

§220.9 Reimbursement payments.

* » * * *

(c) The total reimbursement for
breakfasts served to eligible children in,
(1) schools not in severe need, and (2)
severe need schools in State's with State
Breakfast mandates as provided for in
§ 220.9(e)(3) (i) and (ii) in any School
Food Authority during the school year
shall not exceed the sum of the products
obtained by multiplying the total
numbers of such free, reduced price and
paid breakfasts, respectively, by the
applicable rate of reimbursement for
each type of breakfast as prescribed for
the school year.

(d) For any school year, severe need
reimbursement payments to any School
Food Authority except as provided for in
(c) above shall be the lesser of: (1) The
cost of providing free and reduced price
breakfast to eligible children in schools
determined to be in severe need, less the
reduced price payments received by
such schools; or (2) the number of free
and the number of reduced price
breakfasts, respectively, that are served
to eligible children in schools
determined to be in severe need,
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multiplied by the applicable severe need
reimbursement rates for such
breakfasts.

(e) * * * The State agency, or FNSRO
where applicable, shall be responsible
for establishing systems for determining
breakfast costs where such costs are
necessary to the determination of
whether or not a school is in severe
need.

4. In § 220.11, paragraph (c) is revised
to read as follows:

§220.11 Reimbursement procedures.

* - - - *

(c) Where a school participates in
both the National School Lunch Program
and the School Breakfast Program, the
State agency or FNSRO, where
applicable, may authorize the'
submission of one claim for
reimbursement to cover both programs,

- * - L "

5. In § 220.12, the first sentence of
paragraph (a) is amended by changing
the words "a school's nonprofit food
service under the Program” to
“breakfasts served under the Program”,
and the second sentence of paragraph
(a) is revised as follows:

§220.12 Competitive food services.

(a)* * * The sale of competitive
foods approved by the Secretary may be
allowed at the discretion of the State
agency and School Food Authority
provided that the sale of such foods is
part of the School Food Authority's
nonprofit food service, or if not part of
the nonprofit food service, that any
profit from the sale of such foods accrue
to the benefit of the nonprofit food
service or to student organizations
approved by the School.

6. In § 220.13, paragraph (i) is revised,
paragraph (j) is redesignated paragraph
(k) and a new paragraph (j) is added as
follows:

§220.13 [Amended]

* * * * *

(i) Each State agency, or FNS where
applicable, shall establish a system of
accounting under which School Food
Authorities shall account for all
revenues and expenditures of their
nonprofit school food service. The
system established shall also permit
determination of school food service net
cash resources, and shall include
criteria for approval of net cash
resources in excess of three months
average expenditures. In addition,
School Food Authorities shall be
required to account separately for other

food services which are operated by the -

School Food Authority.

(j) During audits, supervisory
assistance reviews, or by other means,
State agencies, or FNSROs where
applicable, shall be responsible for
monitoring the net cash resources of the
nonprofit school food service of each
School Food Authority participating in
the Program. In the event that such
resources exceed three months average
expenditures for the School Food
Authority’s nonprofit school food
service, or such amount as may be
approved by the State agency or FNSRO
where applicable, the State agency or
FNSRO where applicable, may require
the School Food Authority to reduce
children's prices, improve food quality
or take other actions designed to
improve the nonprofit school food
service. In the absence of any such
action, adjustments in the rates of
reimbursement under the Program shall
be made.

- - - * *
(Catalog of Federal Domestic Assistance Nos.
10.553 and 10.555)
(Sec. 819, Pub. L. 97-35, 95 Stat. 533, 42 U.S.C.
1759a, 1773 and 1757)
Dated: July 14, 1982.
Samuel J. Cornelius,
Administrator, Food and Nutrition Service.
[FR Doc. 82-19479 Filed 7-19-82; §:45 am|
BILLING CODE 3410-30-M
—————————————————————————————

DEPARTMENT OF THE TREASURY
Comptroller of the Currency

12 CFR Part 2
[Docket No. 82-14]

Disposition of Credit Life Insurance
Income

AGENCY: Comptroller of the Currency,
Treasury.
ACTION: Final rule.

SuMMARY: The Comptroller of the
Currency (OCC) is amending an existing
regulation, 12 CFR Part 2, to reflect
recommendations of the Federal
Financial Institutions Examination
Council (“Council”). The amendments
clarify the permissibility of bonuses and
incentives to bank employees for credit
life insurance sales; describe the
circumstances under which credit life
insurance income may be allocated to
bank holding company affiliates other
than the bank; and delete unnecessary
provisions.

EFFECTIVE DATE: August 19, 1982, except
that the reasohable compensation
proviso in 12 CFR 2.4(b) is effective May
1, 1983,

FOR FURTHER INFORMATION CONTACT:
Ford Barrett, Assistant Chief Counsel,

Comptroller of the Currency,
Washington, D.C. 20219. Telephone (202)
447-1896.

SUPPLEMENTARY INFORMATION:
Special Studies

The Secretary of the Treasury has
certified that the amendments do not
require a regulatory flexibility analysis
on the ground that the amendments will
have no significant economic impact.
The amendments will change several
minor details of a long standing OCC
regulation and bring it into conformity
with a policy statement recommended
by the Council. In addition, the
amendments permit OCC to delete
several provisions in the existing
regulation that are thought to be
unnecessary.

The amendments do not constitute a
major rule under section 3 of Executive
Order 12291, and therefore no regulatory
impact analysis is necessary. The
Council concluded that its
recommended policy statement, from
which the amendments are drawn, will
have a beneficial impact on financial
institutions. The effect on bank holding
companies and individuals was
assessed as immaterial and minor,
respectively. Since OCC's regulation has
been in effect for more than three years,
the impact of the amendments should
not differ from the Council's assessment.
Moreover, the staff of the Federal
Reserve Board has advised that no
problems or industry opposition has
been encountered in the 12 months since
that agency adopted the Council's policy
statement. Finally, the deletion of
provisions relating to board of director
approvals and the retention of minority
shareholders’ share of credit life
insurance income in trust, should have a
favorable impact.

Background

On January 26, 1982, OCC proposed
amending Part 2 to make it consistent
with a policy statement adopted by the
Council following solicitation of public
comment. In the Notice of Proposed
Rulemaking (47 FR 3555; January 26,
1982), OCC noted that Part 2 and the
Council's policy statement were
identical in overall purpose and effect,
but that differences existed in certain
details. Moreover, OCC's experience
with Part 2 since its promulgation in
1978 indicated that certain provisions
were no longer necessary.

Eleven comments were received on
the proposed amendments. In view of
the substantial number of comments
received by OCC in 1976 when the
regulation was first proposed and by the
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Council in 1980 when its policy
statement was published for comment,
the low response can probably be
interpreted as general approval of the
proposed changes. It may also reflect
the Federal Reserve Board's adoption of
the Council's policy statement nearly a
year age. See 46 FR 24690 (May 1, 1981).
In any event, four of the comments,
including the comment of the American
Bankers Association, endorsed OCC's
proposed changes with no significant
reservations.

The remaining comments focused on a
proposed clarification allowing national
bank officials to receive bonuses for the
sale of credit life insurance and on the
compensation to be paid to the bank
when credit life insurance income is
credited to non-bank affiliates of the
holding company. Both topics are
discussed below.

Bonuses

The Council’s policy statement on
disposition of credit life insurance
income prohibits bank officers and other
designated persons from retaining for
their own personal benefit commissions
from the sale of credit life insurance to
loan customers. OCC's regulation
incorporates the same prohibition.
However, Part 2 does not contain
another provision recommended by the
Council clarifying that bank employees
can participate in & bonus or incentive
plan under which payments based on
credit life insurance sales are made in
cash or in kind out of the bank's funds
not more frequently than quarterly and
in an amount not exceeding in any one
vear 5 percent of the recipient's annual
salary. Accordingly, OCC proposed a
similar clarification be added to its
regulation.

One comment suggested raising the 5
percent limit to 20 percent, while
another advocated eliminating the
Quarterly limitation. In view of the small
number of comments offering these
suggestions, we believe it is better to
retain the Council's recommended
h‘mitations. at least for the time being,
The Council's recommended limitations
Were designed to give financial
Institutions the flexibility of paying
}?onuses while at the same time

reducing the potential for abusive sales
Practices." The latter is a reference to
the concern that some credit life
purchase may be less than voluntary on
the part of the borrower, which raises
the possibility of a violation of federal
antitrust laws and the antitying
Provisions of the Bank Holding
Company Act Amendments of 1970, 12

U.S.C. 1971 et seq.' In addition, there is
the danger that a loan officer might
make a loan not otherwise considered
prudent for the sake of reaping a
sizeable or frequent bonus.?

One comment inquired whether the
term “salary” as used in the bonus
provision is meant to refer to the
employee’s total compensation for the
year, i.e., salary plus bonuses and
incentives not related to credit life
insurance sales, or whether it is meant
to refer solely to an employee's base
salary. OCC believes this decision
should be left to bank management,

Reasonable compensation

The Council's policy statement
recommended that income derived from
the sale of credit life insurance be
credited to the income accounts of the
bank (or its operating subsidiary) and
not to the bank's individual employees,
officers, directors, principal
shareholders, their interests, or other
affiliates. However, the Council stated

. that the income could be credited to an

affiliate operating under the Bank
Holding Company Act or to a trust for
the benefit of all shareholders, provided
the bank is paid “reasonable
compensation” for the use of its
personnel, premises and good will in the
sale of the insurance. The Council
stated: “As a general rule, ‘reasonable
compensation’ means an amount
equivalent to at least 20 percent of the
affiliate's net income attributable to the
financial institution's credit life
insurance sales.”

OCC's existing regulation, 12 CFR
2.4(b), also allows credit life income to
be credited to an affiliate, but contains
no provision for reasonable
compensation to the bank. Part 2 does
require, however, that the minority

*Antitrust concerns were an important
consideration in OCC's adoption of 12 CFR 2. See 42
FR 48518, 48524 (Sept. 23, 1977). There were also
cited in two court decisions relating to credit life
insurance practices of national banks, /BAA v.
Heimann, 613 F. 2d 1164, 1168 (D.C. Cir. 1979); First
National Bank of LaMargue v. Smith, 436 F. Supp.
824, 830 (S.D. Tex. 1977), aff'd, 610 F. 2d 1258 (5th
Cir. 1980).

*For this reason some bankers regard incentives
for other than overall performance as dangerous,
According to O. Leslie Nell, formerly executive vice
president of The Indiana National Bank, "* * * as
loan officers, all of us in this room would probably
agree that it is not a very good idea to give a loan
officer an incentive for volume. You do that and you
know he will not be with you for very long, and you
won't be around for very long to judge his
performance.” The Journal of Commercial Bank
Lending (July 1974), cited in OCC Interpretive Letter
No. 86, CCH Fed. Banking L. Rep §85,161. Too large
or too frequent a bonus could generate what one
court called "an inherent conflict of interest: the
loan officer's judgment may be influenced by his
direct financial reward from making the loan.” First
National Bank of La Margue v. Smith, supra, 610 F.
2d at 1265,

shareholders’ proportionate share be
placed in trust and paid to them
periodically. The Council did not
recommend this approach, believing that
a reasonable compensation provision
would be less burdensome while still
protective of the interests of minority
shareholders. Accordingly, OCC
proposed deleting the minority
shareholder requirement and
substituting a flexible reasonable
compensation provision. OCC also
requested comment on several
alternative approaches.

The six comments addressing this
question were divided in their views,
except it was agreed that the regulation
should not require the income to go
solely to the bank. Two comments
argued that any reasonable
compensation provision would cause a
net increase in taxes paid by the holding
company, since some income now
sheltered in reinsurance company
affiliates would have to be paid to the
bank as compensation for use of its
personnel, premises and good will.

OCC has previously stated that
income tax factors are not a significant
regulatory consideration in deciding
how credit life insurance income should
be allocated within a holding company
system.® To the extent they should be
considered, the tax effect appears
minimal since a holding company’s bank
subsidiary is capable of reducing its tax
liability through tax exempt
investments, Thus, for the many holding
companies with bank subsidiaries
whosge tax liability is small or non-
existent as a result of their tax exempt
portfolios, the reasonable compensation
measure would not cause a significant
change in tax liability. Moreover, the
benefits of the reasonable compensation
provision are increased bank earnings
resulting in a strengthened capital
position, plus more credible accounting
policies recognizing the expenses
incurred by one subsidiary in marketing
an affiliate's product.

In light of the comments, OCC
believes the least burdensome approach
for the industry as a whole is to adopt
the original proposal of eliminating the
cumbersome minority shareholder
provision and substituting a flexible
reasonable compensation requirement.
The elimination of the minority
shareholder provision should be
beneficial to the many holding
companies owning less than 100 percent
of the stock of a national bank
subsidiary.* Moreover, the reasonable

342 FR 48522 (Sept. 23, 1877).

* A significant number of bank holding companies
own 80 percent of the stock of their subsidiary
banks.
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compensation requirement is flexible; it
is stated in the form of a guideline which
may be varied if holding company
management can supply justification
satisfactory to OCC.

The actual administration of the
reasonable compensation provision is
also flexible. Where the entire credit life
premium is credited to the bank’s
reinsurance company affiliate, holding
company management has the option of
compensating the bank with an amount
equivalent to 20 percent of the
reinsurance company's net income
attributable to the bank's credit life
sales.® Alternatively, the bank would be
paid 20 percent of the net income of a
pro forma insurance agency affiliate
receiving the ongoing rate of
commission.

Where a bank holding company
operates an insurance agency furnis
credit life insurance to both the bank’s
customers and to customers of the
holding company’s non-bank
subsidiaries (e.g., a finance company),
reasonable compensation to the bank
would be 20 percent of the net income
from credit life sales made by the bank.

In keeping with the flexible nature of
the reasonable compensation provision,
OCC is less interested in the
mathematical precision of the
calculations than it is in whether the
bank's crucial role in marketing the
credit life insurance receives adequate
recognition.

The effective date of the reasonable
compensation provision is May 1, 1983,
the same date established by the
Federal Reserve Board for state member
banks. National banks that elect to wait
until May 1, 1983, to implement the
provision must.continue to adhere to the
minority shareholder requirement in the
existing 12 CFR 2.4(b) until that date.

Other proposals

OCC'’s other proposed amendments
will be adopted as proposed, including
the deletion of the existing 12 CFR 2.4(c)
and 2.5(a).

List of Subjects in 12 CFR Part 2

Credit life insurance income, National
banks

Accordingly, 12 CFR 2 is amended to
read in pertinent part as follows:

PART 2—DISPOSITION OF CREDIT
LIFE INSURANCE INCOME

1. The authority citation for 12 CFR
Part 2 is revised to read:

Authority: 12 U.S.C. 1 et seq., 24 (Seventh),
60, 73, 92, 93a, and 12 U.S.C. 1818(n}.

* Net income should be based upon the Generally
Accepted Accounting Principles method before
income from investment of reserves.

2. Section 2.1 is revised to read:

§ 2.1 Authority.

This part is-issued by the Comptroller
of the Currency under the general
authority of the national banking laWws,
12 U.S.C. 1 et seq., and under the
specific authority of 12 U.S.C. 24
(Seventh), 60, 73, 92, 93a and 1818(n).

3. Section 2.3(e) is revised to read as
follows:

§ 2.3 Definitions.
* - - - -

() The term “credit life insurance”
means credit life, health and accident
insurance, sometimes referred to as
credit life and disability insurance, and
mortgage life and disability insurance.

4. Section 2.4 is revised to read as
follows:

§2.4 Distribution of credit life insurance
income.

(a) No bank employee, officer, director
or principal shareholder may retain
commissions or other income from the
sale of credit life insurance in
connection with any loan made by the
bank. Except as provided in paragraph
(b) of this section, retention of credit life
insurance income by such persons or by
corporations, partnerships, associations
or other entities in which such persons
have an interest of more than 5 percent
is an unsafe and unsound banking
practice. Notwithstanding this
prohibition, bank employees and
officers may participate in a bonus or
incentive plan under which payments
based on credit life insurance sales are
made in cash or in kind out of the bank's
funds not more frequently than quarterly
and in an amount not exceeding in any
one year 5 percent of the recipient’s
annual salary. Alternatively, bonuses
paid to any one individual during the
year for credit life sales may not exceed
5 percent of the average salary of all
loan officers participating in the plan
and may not be paid more frequently
than quarterly.

(b) As an accounting and operations
matter, income derived from credit life
insurance sales to loan customers shall
be credited to the income accounts of
the bank and not to the bank's
individual employees, officers, directors,
principal shareholders, their interests or
other affiliates, However, such income
may be credited to an affiliate operating
under the Bank Holding Company Act or
to a trust for the benefit of all
shareholders; Provided That the bank
receives reasonable compensation in
recognition of the role played by its
personnel, premises and good will in
credit life insurance sales, It is
suggested that “reasonable

compensation” means an amount
equivalent to at least 20 percent of the
affiliate’s net income attributable to the
bank’s credit life insurance sales.

(c) Nothing in this section shall be
construed to prohibit a bank employee,
officer, director, or principal
shareholder who holds an insurance
agent's license from agreeing to
compensate the bank for the use of its
premises, employees, and good will;
Provided, That all income received by
said employee, officer, director, or
principal shareholder from this activity
is turned over to the bank as
compensation.

5. Section 2.5 is revised to read as
follows:

§2.5 Responsibilities of directors.
Directors shall observe the rules in
§ 2.4 and shall be mindful of their duty
under both the common law and 12
U.S.C. 73 to promote and advance the
interests of the bank over their own
personal interests.
Dated: May 26, 1982.
C. T. Conover,
Comptroller of the Currency.
[FR Dac. 82-19561 Filed 7-18-82; 8:45 am)
BILLING CODE 4810-33-M

P——
FEDERAL TRADE COMMISSION
16 CFR Part 4

Clearance Procedures

AGENCY: Federal Trade Commission.
ACTION: Rule related notice.

SUMMARY: This notice discusses the
relationship between the Commission's
rule governing participation in
Commission proceedings by former
employees (16 CFR 4.1(b)(8)) and a
newly amended disciplinary rule of the
D.C. Court of Appeals. No change in the
Commission rule is contemplated.

FOR FURTHER INFORMATION CONTACT:
Jack Schwartz (202) 523-3521, Deputy
Assistant General Counsel, Federal
Trade Commission, 6th Street &
Pennsylvania Avenue NW., ‘Washington,
D.C. 20580.

SUPPLEMENTARY INFORMATION: When
the Commission published its revised
rule governing participation in
Commission proceedings by former
Commission members and employees
(46 FR 26293, May 12, 1981) (“FTC Rule
or “Commission Rule"), it announced
that it would “reexamine its rule, as
need be, after final action by the D.C.
Court of Appeals” on proposed
amendments to Canon 8 of the Code of
Professional Responsibility. The D.C.
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Court of Appeals recently adopted its
amendment, No. M-81-88 (“Revolving
Door""}, April 30, 1982 (“D.C. Rule" or
“Disciplinary Rule”). Having reviewed
the effect of the D.C. Rule on the
Commission’s procedures, the
Commission has concluded that no
change in its own rule is warranted,
because practitioners can comply with
both rules without undue burden.

The two rules differ in the following
respects:

1. Number and kind of filings. FTC
Rule 4.1(b)(8)(ii) requires one affidavit
from the attorney who wishes to
participate, attesting to the screening
procedures. Disciplinary Rule (DR) 9-
102(C) requires two “signed documents”
to be filed with the agency, one from the
disqualified lawyer and another from a
participating lawyer. Filing of the single
affidavit called for by the Commission's
Rule remains mandatory; however, the
Commission’s Secretary will also
receive and file any additional
documents from D.C. Bar members.

2. Time of filing. FTC Rule 4.1(b)(8)(ii)
requires that the affidavit be filed “not
later than the time such appearance or
participation begins.” DR 9-102(C)
requires filing with the agency “when
[the firm] accepts employment in
connection with the matter. . . or when
the fact and subject matter are
otherwise disclosed on the public
record, whichever occurs later." In
Commigsion investigations, law firm
participation often begins prior to any
public disclosure of the investigation. A
firm must file its affidavit at the time of
such participation to comply with FTC
Rule 4.1(b)(8) even if a later filing would
be acceptable under DR 8-102(C).

3. Public disclosure and service on
other parties. The Commission’s Rule
merely requires filing of the affidavit.
Unlike individual clearance requests
under FTC Rule 4.1(b)(2), these
affidavits are not routinely placed on
the public record. The FTC Rule
contains no requirement for service on
other parties, were a firm to begin its
participation on behalf of one
respondent in a multi-respondent
adjudication,

The D.C: Rule provides that the
documents “shall be public except to the
extent that a lawyer submitting a signed
document shows that disclosure is
Inconsistent with Canon 4 [preservation
of client confidences] or provisions of
law," DR 9-102(D), and shall be served

on each other party to any pertinent
Proceeding.” DR 9-102(C). However, if
the subject of the representation has not
been disclosed to the general public,
then the documents are not served and

the public department or agency shall

keep the signed documents
confidential.” DR 9-102(E).

With respect to public disclosure, the
two rules reach essentialy the same
result. While the Commission intends
not to create a public record file of the
affidavits received under FTC Rule
4.1(b)(8)(ii), such affidavits are publicly
available under Freedom of Information
Act procedures if the subject matter of
the representation has been publicly
disclosed through some other means.
Conversely, if the subject matter of the
representation is a nonpublic
investigation, then the affidavit would
generally not be disclosed under FOIA.
See 5 U.S.C. § 552(b)(7)(A). Thus, the
Commission’s Rule is consistent with
DR 9-102 (D) and (E}).

Counsel who wish to serve "'signed
documents” on the other parties in a
proceeding, in compliance with the
requirement of DR 9-102(C), should
follow the usual Commission procedures
for service. See FTC Rule 4.4(b).

4. Content of statements. Both rules
require a description of the “Chinese
wall” that will screen the disqualified
lawyer from those who are participating,
together with an assurance that the
disqualified lawyer will not share in the
fees gained from the matter. FTC Rule
4.1(b)(8)(ii) requires, in addition, a
recitation that the firm's client has been
informed of the screening arrangement
and that the matter was not brought to
the firm through the active solicitation of
the disqualified attorney.

The Commission will continue to
require full compliance with FTC Rule
4.1(b) from all persons appearing or
practicing before it, including those
attorneys who are also subject to the
provisions of the recently adopted D.C.
Rule.

Dated: July 13, July 1982.

By direction of the Commission.

Carol M. Thomas,

Secretary.

[FR Doc. 62-19631 Filed 7-16-82; B:45 am)
BILLING CODE 6750-01-M

—_ -

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 558

Animal Drugs, Feeds, and Related
Products; Tylosin; Removal of
Sponsor

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMmMARY: The Food and Drug
Administration (FDA) is removing those

portions of the regulations reflecting
approval of a new animal drug
application (NADA) providing for use of
a 10-gram-per-pound tylosin (as tylosin
phosphate) premix in making complete
swine feeds used for increased rate of
weight gain and improved feed
efficiency. The sponsor, Doboy Feeds,
Domain Industries, Inc., requested
withdrawal of approval.

EFFECTIVE DATE: July 30, 1982.

FOR FURTHER INFORMATION CONTACT:
Howard Meyers, Bureau of Veterinary
Medicine (HFV-218), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4093.

SUPPLEMENTARY INFORMATION: In a
notice published elsewhere in this issue
of the Federal Register, approval of
NADA 98-430 for Doboy Feeds Tylan 10
Premix is withdrawn, This document
amends §§ 510.600(c) (21 CFR 510.600(c])
and 558.625 (21 CFR 558.625) to revoke
those portions which reflect approval of
this NADA.

List of Subjects
21 CFR Part 501

Administrative practice and
procedure; Animal drugs; Labeling;
Reporting requirements.

21 CFR Part 558

Animal drugs; Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(e), 82
Stat. 345-347 (21 U.S.C. 360b(e))) and
under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.10) and redelegated to the Bureau
of Veterinary Medicine (21 CFR 5.84),
Parts 510 and 558 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

§510.600 [Amended]

1. In Part 510, § 510.600 Names,
addresses, and drug labeler codes of
sponsors of approved applications is
amended in paragraph (c)(1) by
removing the entry “Doboy Feeds,
Domain Industries, Inc.,” and in
paragraph (c)(2) by removing the entry
"025796."

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.625 [Amended]
2. In Part 558, § 558.625 Tylosin is

amended by removing paragraph (b)(24)
and designating it “[Reserved].”

Effective date. July 30, 1982.

(Sec. 512(e), 82 Stat. 345-347 (21 US.C. |
380b(c)))
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Dated: July 14, 1882.
Lester M. Crawford,
Director, Bureau of Veterinary Medicine.
[FR Doc. 82-19584 Filed 7-19-82; 8:45 am|
BILLING CODE 4160-01-M

21 CFR Parts 510 and 558

Animal Drugs, Feeds, and Related
Products; Tylosin; Removal of
Sponsor

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) is removing
QOelwein Chemical Co. from the list of
sponsors of approved applications and
from the regulation for use of tylosin in
animal feeds. Oelwein Chemical Co. has
requested the withdrawal of approval of
the new animal drug application
(NADA).

EFFECTIVE DATE: July 30, 1982.

FOR FURTHER INFORMATION CONTACT:
Howard Meyers, Bureau of Veterinary
Medicine (HFV-218), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4093.
SUPPLEMENTARY INFORMATION: In a
notice published elsewhere in this issue
of the Federal Register, approval of
NADA 111-638 for Occo Swine Fortipak
TY 2000 Medicated which contains
tylosin phosphate 2,000 grams per ton
(equivalent to 1.0 gram per pound) is
withdrawn. This document amends the
regulation for the use of tylosin in
animal feed by revoking that portion
which reflects approval of this NADA.
In addition, because Oelwein Chemical
Co. is not currently the sponsor of any
other approved new animal drug it is
being removed from the regulations as a
sponsor of an approved application.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(2) (proposed December 11, 1979;
44 FR 71742) that this action is of a type
that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure; Animal drugs; Labeling;
Reporting requirements.

21 CFR Part 558

Animal drugs; Animal feeds.
Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(e), 82

Stat. 345-347 (21 U.S.C. 360b(e))) and

under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.10) and redelegated to the
Director of the Bureau of Veterinary
Medicine (21 CFR 5.84), Parts 510 and
558 are amended as follows:

PART 510—NEW ANIMAL DRUGS

§510.600 [Amended]

1. In Part 510, § 510.600 Names,
addresses, and drug labeler codes of
sponsors of approved applications is
amended in paragraph (c}(1) by
removing the entry for “Oelwein
Chemical Co.” and in paragraph (c)(2)
by removing the entry for “026431."

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.625 [Amended]

2. In Part 558, § 558.625 Tylosin is
amended by removing paragraph (b)(58)
and making it “Reserved.”

Effective date. This regulation is
effective July 30, 1982.

(Sec. 512(e), 82 Stat, 345-347 (21 U.S.C.
360b(e)))

Dated:; July 14, 1982.

Lester M. Crawford,

Director, Bureau of Veterinary Medicine.
[FR Doc. 82-10583 Filed 7-18-82; 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Hygromycin B

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) for Growmark, Inc.,
providing for use of a 0.6-gram-per-
pound hygromycin B premix for making
complete swine feeds for control of large
roundworms, nodular worms, and
whipworms, and for making complete
chicken feeds for control of large
roundworms, cecal worms, and capillary
worms.

EFFECTIVE DATE: July 20, 1982.

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION:
Growmark, Inc., 1701 Towanda Ave.,
Bloomington, IL 61701, is sponsor of
NADA 130466 providing for use of a
0.6-gram-per-pound hygromycin B
premix for making complete swine and
chicken feeds. The complete swine feed
is used as an aid in the control of large
roundworms, nodular worms, and
whipworms. The complete chicken feed
is used as an aid in the control of large
roundworms, cecal worms, and capillary
worms. The NADA was filed by Elanco
Products Co. for the sponsor. Elanco has
authorized use of the safety and
effectiveness data contained in their
approved NADA's 10-918 and 11-948 to
support approval of this application.
Additionally, satisfactory chemistry,
manufacturing, and control information
was submitted. This approval does not
change the approved use of the drug.
Consequently, approval of the NADA
poses no increased human risk from
exposure to residues of the animal drug,
nor does it change the conditions of the
drug's safe use in the target animal
species.

Accordingly, under the Bureau of
Veterinary Medicine's supplemental
approval policy (42 FR 64367; December
23, 1977), approval of NADA 130-466
does not require reevaluation of the
safety and effectiveness data in NADA's
10-918 and 11-948. NADA 130-466 is
approved, and the regulations are
amended to reflect the approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 8 a.m.
to 4 p.m., Monday threugh Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This action is governed by the 1
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

List of Subjects in 21 CFR Part 558
Animal drugs; Animal feeds.
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PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.274 [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 558 is
amended in § 558.274 Hygromycin B by
adding, in numerical sequence, drug
sponsor code "“020275" to paragraph
(a)(4) and to the “sponsor” column in
paragraph (e)(1) (i} and (ii).

Effective Date. July 20, 1982.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: July 12, 1982.

Lester M. Crawford,

Director, Bureau of Veterinary Medicine.
[FR Doc. 82-10506 Flled 7-19-82; 5:45 am|

BILLING CODE 4160-01-M

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Tylosin and Sulfamethazine

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMmARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed for Growmark,
Inc., providing for safe and effective use
of a premix containing 5 grams per
pound each of tylosin and
sulfamethazine for making complete
swine feeds.

EFFECTIVE DATE: July 20, 1982.

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION:
Growmark, Inc., 1701 Towanda Ave.,
Bloomington, IL 61701, is the sponsor of
NADA 130-465 submitted on its behalf
by Elanco Products Co. This NADA
provides for use of a premix containing
5 grams per pound each of tylosin (as
tylosin phosphate) and sulfamethazine
for making complete swine feeds used to
maintain weight gains and feed
efficiency in the presence of atrophic
rhinitis, lower the incidence and
severity of Bordetella bronchiseptica
rh}nitis, prevent swine dysentery
(vibrionic), and control swine
Pneumonias caused by bacterial
pathogens (Pasteurella multocida and/

or Corynebacterium pyogenes).

Approval of the application is based
on safety and effectiveness data
contained in Elanco Products Co.'s
approved NADA's 12491 and 41-275.
Elanco has authorized use of the data in
NADA's 12-491 and 41-275 to support
approval of this application. This
approval does not change the approved
use of the drug. Consequently, approval
of this NADA poses no increased human
risk from exposure to residues of the
animal drug, nor does it change the
conditions of the drug's safe use in the
target animal species.

Accordingly, under the Bureau of
Veterinary Medicine's supplemental
approval policy (42 FR 64367; December
23, 1977), approval of this NADA has
been treated as would approval of a
Category Il supplemental NADA and
does not require reevaluation of the
safety and effectiveness data contained
in NADA's 12-491 and 41-275.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug -
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or’
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

List of Subjects in 21 CFR Part 558
Animal drugs; Animal feeds.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.630 [Amended]

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Médicine (21 CFR 5.83), Part 558 is
amended in § 558.630 Zylosin and
sulfamethazine by adding, in numerical

sequence, drug sponsor code "020275" to

paragraph (b)(9).
Effective date. July 20, 1982.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: July 14, 1982.

Lester M. Crawford,

Director, Bureau of Veterinary Medicine.

[FR Doc. 82-10585 Filed 7-19-82 845 am]

BILLING CODE 4160-01-M

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Tylosin and Sulfamethazine

AGENCY: Food and Drug Administration,
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed for Heinold
Feeds, Inc., providing for safe and
effective use of a premix containing 5
grams per pound each of tylosin and
sulfamethazine for making complete
swine feeds.

EFFECTIVE DATE: July 20, 1982,

FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-138), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.

SUPPLEMENTARY INFORMATION: Heinold
Feeds, Inc., P.O. Box 377, Kouts, IN
46347, is sponsor of NADA 127-506
submitted on its behalf by Elanco
Products Co. This NADA provides for
use of a premix containing 5 grams per
pound each of tylosin (as tylosin
phosphate) and sulfamethazine for
making complete swine feeds used to
maintain weight gains and feed
efficiency in the presence of atrophic
rhinitis, lower the incidence and
severity of Bordetella bronchiseptica
rhinitis, prevent swine dysentery
(vibrionic), and control swine
pneumonias caused by bacterial
pathogens (Pasteurella multocida and/
or Corynebacterium pyogenes).
Approval of the application is based
on safety and effectiveness data
contained in Elanco Products Co.'s
approved NADA's 12-491 and 41-275.
Elanco has authorized use of the data in
NADA's 12491 and 41-275 to support
approval of this application. This
approval does not change the approved
use of the drug. Consequently, approval
of this NADA poses no increased human
risk from exposure to residues of the
animal drug, nor does it change the
conditions of the drug's safe use in the
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target animal species.

Accordingly, under the Bureau of
Veterinary Medicine’s supplemental
approval policy (42 FR 64367; December
23, 1977), approval of this NADA has
been treated as would approval of a
Category 11 supplemental NADA and
does not require reevaluation of the
safety and effectiveness data contained
in NADA's 12-491 and 41-275.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(i) (proposed December 11,
1979: 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

List of Subjects in 21 CFR Part 558
Animal drugs; Animal feeds.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.630 [Amended]

Therefore, under the Federal Food,
Drugs, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 558 is
amended in § 558.630 Tylosin and
sulfamethazine by adding, in numerical
sequence, drug sponsor code "'043727" to
paragraph (b)(9).

Effective date. July 20, 1982.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))

Dated: July 14, 1982.

Lester M. Crawford,

Director, Bureau of Veterinary Medicine.
[FR Doc. 82-19582 Filed 7-19-8Z; 8:45 am]

BILLING CODE 4160-01-M

DEPARTMENT OF EDUCATION
34 CFR Part 74

Education Department General
Administrative Regulations (EDGAR)—
Audit Requirements

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary of Education
amends the Education Department
General Administrative Regulations
(EDGAR). These amended regulations
implement a revision by the Office of
Management and Budget (OMB) of the
audit requirements for governmental
recipients of Federal grants and
subgrants—Attachment P to OMB
Circular No. A-102.

EFFECTIVE DATE: These regulations are
effective July 20, 1982.

FOR FURTHER INFORMATION CONTACT:
Willie Price, Acting Director, Policy
Division, Assistance Management and

Procurement Services, U.S. Department

of Education, 400 Maryland Avenue,
SW., (Room 5082, ROB-3) Washington,
D.C. 20202. Telephone (202) 755-1217.
SUPPLEMENTARY INFORMATION: On
October 22, 1979, OMB revised its audit
requirements for States, local
governments, and Indian tribal
governments receiving Federal grants
and subgrants. The requirements
formerly appeared in Attachment G,
paragraph 2(h) of OMB Circular No. A-
102. The requirements now are located
in a new Attachment P, published on
October 22, 1979 in 44 FR 60958.

OMB previously had circulated the
proposed revisions of the audit
requirements to interest groups
representing State, local, and Indian
tribal governments; to Federal agencies;
and to professional associations, OMB
also published the proposed revisions in
the Federal Register (44 FR 40624, July
11, 1979).

The most significant changes in the
audit requirements are—

1. OMB has clarified its intent that
audits be conducted on an organization-
wide basis rather than a grant-by-grant
basis.

2. As part of the organization-wide
audit concept, the new requirements
prohibit any Federal program from
imposing program specific audit
guidelines unless they are approved by
OMB.

3. To insure that audits are acceptable
to all Federal granting agencies, the new
requirements establish a cognizant
agency system for Federal review of
audits.

4, The new requirements contain, in
more detail, the prescribed coverage of
audits and questions to be answered.

These regulations implementing
Attachment P to Circular A-102 will
apply to all programs of the Department
except where a regulation for a
particular program specifically provides
otherwise.

Other Information

These amendments merely repeat
Government-wide policies established
by OMB after notice and public
comment. Therefore, in accordance with
5 U.S.C. 553(b), the Secretary finds that
it is unnecessary to take additional
public comment before adopting these
policies for the Department of
Education.

Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these final regulations.

List of Subjects in 34 CFR Part 74

Administrative practice and
procedure, Grant programs—education,
Grants administration.

Dated: July 14, 1982,

(Catalog of Federal Domestic Assistance No.
is not applicable)

T. H. Bell,

Secretary of Education.

The Secretary amends Part 74 of Title

34 of the Code of Federal Regulations as

follows:

PART.74—ADMINISTRATION OF
GRANTS

1. The Table of Contents is amended
by revising Subpart H to read as
follows:

- L - w -

Subpart H—Standards for Grantee and
Subgrantee Financial Management Systems
and Non-Federal Audits

Sec.
74.80 Scope of subpart.
7461 Financial management standards.
7462 Non-Federal audits—State and local
governments and Indian tribal
governments.
- - - * L
2. Section 74.60 is revised to read as
follows:

§74.60 Scope of subpart.

(a) This subpart contains standards
for financial management systems &n
non-Federal audits of recipients.

(b) Awarding parties may not impose
on recipients additional financial
management standards or requirements
concerning non-Federal audits. The
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awarding parties may, however, provide
recipients with suggestions and
assistance on these subjects.

{20 U.S.C. 3474)

3. Section 74.61 is amended by
revising the title and by adding a new
first sentence to paragraph (h)(1) to read
as follows:

§74.61 Financial management standards.

- * - *

(h) Audit—(1) General. This
paragraph applies to each recipient that
is not a “recipient organization”, as
defined in § 74.62(b). * * *

* - * - *

4. A new § 74.62 is added to Subpart

H to read as follows:

§74.62 Non-Federal audits—State and
local governments and Indian tribal
governments.

(a) Purpose. (1) This section
establishes audit requirements for State
and local governments and Indian tribal
governments that receive Federal
assistance. It provides for independent
audits of financial operations, including
compliance with certain provisions of
Federal law and regulation. The
requirements are established to ensure
that audits are made on an organization-
wide basis, rather than on a grant-by-
grant basis.

(2) Except where specifically required
by law, no additional requirements for
audit will be imposed unless approved
by the Office of Management and
Budget.

(b) Definitions. For the purposes of
this section—

“Cognizant agency” means ED if ED <
has been assigned audit responsibility
for a particular recipient organization by
the Office of Management and Budget.

“Recipient organization” means a
State department, a local government,
an Indian tribal government, or a
subdivision of those entities, that
receives Federal assistance. It does not
include State and local institutions of
higher education or hospitals.

(c) Procedures for obtaining Non-
Federal audits, State and local
governments and Indian tribal
governments shall use their own
procedures to arrange for independent
audits, and to prescribe the scope of
audits. However, the audits must comply
with the requirements in this section.
Where contracts are awarded for audit
services, the contracts must include a
reference to this section (34 CFR 74.62).

(d) Federal audits, This section does
not limit the authority of Federal
agencies to make audits of recipient
organizations. However, if independent
audits arranged for by recipients meet
the requirements in this section, all

Federal agencies must rely on them, and
any additional audit work must build
upon the work already done.

(e) Audits must be made in
accordance with the Comptroller
General's Standard for Audit of
Governmental Organizations, Programs,
Activities and Functions, The General
Accounting Office’s Guidelines for
Financial and Compliance Audits of
Federally Assisted Programs and
successor publications, any compliance
supplements approved by OMB, and
generally accepted auditing standards
established by the American Institute of
Certified Public Accountants.

(f) Audits must include, at a minimum,
an examination of the systems of
internal control, systems established to
ensure compliance with laws and
regulations affecting the expenditure of
Federal funds, financial transactions
and accounts, and financial statements
and reports of recipient organizations,
These examinations are to determine
whether—

(1) There is effective control over and
proper accounting for revenues,
expenditures, assets, and liabilities;

(2) The financial statements are
presented fairly in accordance with
generally accepted accounting
principles;

(3) The Federal financial reports
(including Financial Status Reports,
Cash Reports, and claims for advances
and reimbursements) contain accurate
and reliable financial data, and are
presented in accordance with the terms
of applicable agreements, and in
accordance with Subpart I of this part;
and .

(4) Federal funds are being expended
in accordance with the terms of
applicable agreements and those
provisions of Federal law or regulations
that could have a material effect on the
financial statements or on the awards
tested,

(g)(1) In order to accomplish the
purposes set forth above, a
representative number of charges to
Federal awards must be tested.

f[2) The test must be representative
0 -

(i) The universe of Federal awards
received; and

(ii) All costs categories that materially
affect the award.

(3) The test is to determine whether
the charges—

(i) Are necessary and reasonable for
the proper administration of the
program;

(ii) Conform to any limitations or
exclusions in the award;

(iii) Were given consistent accounting
treatment and applied uniformly to both

federally assisted and other activities of
the recipients;

(iv) Were net of applicable credits;

(v) Did not include costs properly
chargeable to other federally assisted
programs;

(vi) Were properly recorded (i.e.,
correct amount, date) and supported by
source documentation;

(vii) Were approved in advance, if
subject to prior approval in accordance
with Appendix C to this part;

(viii) Were incurred in accordance
with competitive purchasing procedures
if covered by Subpart P of this part; and

(ix) Were allocated equitably to
benefiting activities, including non-
Federal activities.

(h) Audits usually will be made
annually, but not less frequently than
every two years.

(i) If the auditor becomes aware of
irregularities in the recipient
organization, the auditor must promptly
notify the cognizant agency and
recipient management officials above
the level of involvement. Irregularities
include such matters as conflicts of
interest, falsification of records or
reports, and misappropriation of funds
or other assets.

(j) The audit report must include—
(1) Financial statements, including
footnotes, of the recipient organization;
(2) The auditors' comments on the

financial statements which should—
- (i) Identify the statements examined,
and the period covered;

(ii) Identify the various programs
under which the organization received
Federal funds, and the amount of the
awards received;

(iii) State that the audit was done in
accordance with the standards in
paragraph (e) of this section; and

(iv) Express an opinion as to whether
the financial statements are fairly
presented in accordance with generally
accepted accounting principles. If an
unqualified opinion cannot be
expressed, the nature of the
qualification should be stated;

(3) The auditors' comments on
compliance and internal control,
including—

(i) Comments on weaknesses in and
noncompliance with the systems of
internal control, separately identifying
material weaknesses;

(ii) The nature and impact of any
noted instances of noncompliance with
the terms of agreements and those
provisions of Federal law or regulations
that could have a material effect on the
financial statements and reports; and

(iii) An expression of positive
assurance with respect to compliance
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with requirements for tested items, and
negative assurance for untested items.

(4) Comments on the accuracy and
completeness of financial reports and
claims for advances or reimbursement
to Federal agencies; and

(5) Comments on corrective action
taken or planned by the recipient.

(k) Work papers and reports must be
retained for a minimum of three years
from the date of the audit report unless
the auditor is notified in writing by the
cognizant agency of the need to extend
the retention period. The audit
workpapers must be made available
upon request to the cognizant agency or
its designees and the General
Accounting Office or its designees.

(1) A copy of each recipient’s audit
report that affects federally assisted
programs must be provided to the
cognizant agency.

(m) Recipients shall require
subrecipients that are State and local
governments or Indian tribal
governments to adopt the requirements
in paragraphs (a) through (k) of this
section. The recipient shall ensure that it
receives the subrecipients’ audit reports.

(n) Small business concerns and
business concerns owned and controlled
by socially and economically
disadvantaged individuals must have
the maximum practicable opportunity to
participate in the performance of
contracts awarded with Federal funds.
Grantees of Federal funds shall take the
following affirmative action to further
this goal—

(1) Assure that small audit firms and
audit firms owned and controlled by
socially and economically
disadvantaged individuals as defined in
Pub. L. 95-507 are used to the fullest
extent practicable;

(2) Make information on forthcoming
opportunities available, and arrange
time frames for the audit so as to
encourage and facilitate participation by
small or disadvantaged audit firms;

(3) Consider in the contract process
whether firms competing for larger
audits intend to subcontract with small
or disadvantaged firms;

(4) Encourage contracting with small
or disadvantaged audit firms which
have traditionally audited government
programs, and in cases where this is not
possible, assure that these firms are
given consideration for audit
subcontracting opportunities;

(5) Encourage contracting with
consortiums of small or disadyantaged
audit firms as described in paragraph
(n)(1) if a contract is too large for an
individual small or disadvantaged audit
firm; and

(8) Use the services and assistance, as
appropriate, of the Small Business

Administration and the Minority
Business Development Agency of the
Department of Commerce in the
solicitation and utilization of small or
disadvantaged audit firms.

(20 U.8.C. 3474)

[FR Doc. 82-19513 Filed 7-10-82; 8:45 am]

BILLING CODE 4000-01-M

———————————————————————————————

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA 6350]

Identification and Mapping of Special
Flood Hazard Areas; Changes in
Special Flood Hazard Areas Under the
National Flood Insurance Program

Correction

In FR Doc. 82-18767, beginning on
page 30490 in the issue of Wednesday,
July 14, 1982, the fifth entry in the first
column of the table on page 30491
should have read, “Arkansas: Nevada".
BILLING CODE 1505-01-M

—————————————————————————————————————————

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants, Revision of Special Rule
for the African Elephant

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule,

SUMMARY: The Service revises the
special rule for the African elephant,
Loxodonta africana, by requiring that
raw ivory imported into or exported
from the United States be marked, by
eliminating prohibitions against certain
domestic activities and by limiting
coverage of the special rule to ivory.
This rule makes no changes in the
regulations implementing the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (50 CFR Part 23). The special rule
recognizes the difficulty of enforcing
some of the requirements of the old
special rule and is designed to bring the
special rule into line with the provisions
and recommendations of the
Convention. The intended effect of this
rule is to preserve scarce resources and
provide more effective controls on the
international trade of African elephant
ivory.

DATE: This rule is effective September
20, 1982.

ADDRESS: Send correspondence to the
Director, U.S. Fish and Wildlife Service,
Federal Wildlife Permit Office,
Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Richard M. Parsons, Chief, Federal
Wildlife Permit Office, U.S. Fish and
wildlife Service, Washington, D.C.
20240, Telephone (703/235-1937).

SUPPLEMENTARY INFORMATION: On April
9, 1981, the Service published in the
Federal Register a notice of intent (46 FR
21209) to amend the special rule for the
African elephant (50 CFR 17.40(e)). The
notice stated that the Service was
considering amending the special rule to
ease restrictions on certain domestic
activities involving African elephant
items and to bring the rule more into line
with the import and export provisions of
the Convention on International Trade
in Endangered Species of Wild Fauna
and Flora (hereinafter referred to as
CITES or the Convention). The notice
also stated that the Service was
considering a marking requirement for
“raw ivory” and measures to insure that
ivory imported into the U.S. had been
lawfully acquired in the country of
origin.

On July 17, 1981, the Service published
a proposed rule (46 FR 37059) in which
the background material set forth a brief
history of regulation of the African
elephant in the U.S. and problems
associated therewith. It also set forth a
resolution issued by the third regular
meeting of the Conference of the Parties
to CITES (hereinafter referred to as the
resolution) held last February and
March in New Delhi.

On August 25, 1981, the Service
published a correction to the preamble
of the proposed rule which clarified its
request for information concerning the
necessity of licensing those ivory
importers exempt from the licensing
requirements of 50 CFR Part 14 (46 FR
42887). The correction also extended the
comment period for the proposed rule to
September 9, 1981.

Information and Comments

A small number of persons and
organizations provided information and
comments. In general, the comments
favored adoption of the proposed rule.
The Service will here summarize an
address only those comments that
recommended changes in the proposed
rule.

Comment: The final rule should state
in regulatory form the exception
provided by section 9(c)(2) of the
Endangered Species Act so that imports
of African elephant sport hunting
trophies would continue to be exempt
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from the prohibitions of the Act and
regulations thereunder.

Response: The Service is developing a
regulation incorporating this exception
into Part 17, but will make it applicable
to listed species in general rather than to
the African elephant alone. Therefore,
this special rule does not contain any
reference to the exception. Generally,
this exemption is applicable to African
elephant hunting trophies.

Comment: Designated ports for
imports of ivory should be reduced 2 to 3
(New York City, Chicago, Seattle) from
the current 9 to make regulation and
monitoring of ivory more effective,

Response: Available information
indicates that most of the ivory entering
the U.S. enters through four ports.
Limitation to these designated ports
would constitute an unwarranted
limitation on the trade which does not
enter those ports.

Comment; The current requirement
that worked ivory be derived from an
elephant taken in a Party country should
be retained.

Response: The resolution recommends
that only permits and certificates for
raw ivory mention country of origin.

This is tacit recognition of the difficulty
of matching documents with worked
ivory and of marking worked ivory.
Experience of the Service in enforcing
this rule has proven that it is
unworkable. Before importation into the
U.S., most worked ivory has entered
several countries changing ownership
several times. Agreement by the Parties
to limit imports of ivory to those from
CITES Parties would make enforcement
of such a restriction practical. Such an
agreement has not been reached.

Comment: Unilateral action by the
U.S. imposing a raw ivory marking
requirement could cause a price
dichotomy and could effectively prohibit
imports from those CITES countries not
requiring marking.

Hesponse: Regulation of items in trade
may have an impact on their price.
Regulation of international trade is often
not uniform with resultant price
differentials. There is no indication such
differentials will disrupt the raw ivory
trade. The resolution provided no time
frames for implementation probably
because implementation mechanisms
vary greatly from country to country.

1€ one year grace period contained in
this rule is an attempt, in part, to
accommodate this variation.

Comment: There is no need to regulate
frade in worked ivory if trade in raw
Ivory is regulated.

Response: This would be true if the
rade in raw ivory were regulated
€xceptionally well. Raw ivory
Successfully smuggled and then worked

could avoid all CITES controls on raw
ivory. Furthermore, CITES controls
would be totally circumvented in those
cases where the country of origin also
exported worked ivory. Several African
countries are currently exporting
worked ivory items.

Comment: lllegally acquired raw ivory
could be sent to a non-Party country
where it could be marked so as to make
it appear that it comes from a Party
country thereby satisfying, in part, the
rules as proposed.

Response: The mark would indicate
country of origin. Where “laundering” is
suspected, a check back with the
country of origin as marked would
disclose that export was improper, or
that the mark was improper.

Comment: Imports of African elephant
trophies taken in non-Party countries
with good conservation programs should
be allowed.

Response: Such imports would usually
be exempt from these regulations if they
satisfied the requirements of section
9(c)(2) of the Endangered Species Act,

Comment: The proposed rule should
be changed to make it clear that live and
dead elephants are not covered by the
rule.

Response: The final rule contains a
statement to this effect and goes further
by changing the.proposed rule so that it
only covers ivory. It is generally
accepted that control of the
international ivory trade is the key to
controlling the detrimental impacts of
the trade in elephant items. The African
elephant and its parts and products
including ivory will still be controlled by
the Service's regulations implementing
CITES (50 CFR Part 23).

Comment: The proposed rule is too
complex. To simplify it, all importations
of African elephant parts and products
should be banned.

Response: Such a ban might simplify
the regulations but not benefit the
species, A ban could reduce the
elephant's survival chances by removing
incentives to conserve the species. The
resolution rather than recommend a
trade ban recommended stricter
regulation of the trade, The Service
believes that only internationally
coordinated practical action, such as
that recommended by the resolution,
can truly aid the African elephant.
Although imports of raw ivory into the
United States constitute a small portion
of world trade, our leadership in
implementing a marking requirement for
imports of raw ivory will bring us into
line with the recommendation of the
CITES Conference of the Parties and
provide the leadership and incentives to
other countries to do likewise.

Comment: The rule should be more
restrictive by limiting trade to CITES
Parties that have implemented the
resolution.

Response: The rule already prohibits
trade with Party countries which do not
provide for raw ivory marking and
which do not clearly show the country
of origin of the raw ivory on documents,
both important elements of the
resolution. This should be sufficient to
stimulate implementation by Party
countries trading with the U.S.

Comment: Large amounts of worked
ivory have been imported through the
mails with little inspection. Mail
importations should be so restricted as
to allow proper inspection,
documentation and enforcement,

Response: Mail shipments are
routinely checked on a sample basis.
Further restriction of mail shipments
should be based on sufficient
information as to its need and feasibility
to warrant placing a further burden on
commercial and personal importations.

Comment: Large quantities of ivory
carvings and jewelry have been
imported under the “personal effects”
exception and are then being sold for
large profits.

Response: Specific and substantiated
allegations of this nature are a primary
tool for preventing abuses of the rules
and should be directed to the
appropriate law enforcement office. The
CITES Parties are currently in the
process of examining all exemptions in
Article VII of CITES.

Comment: All ivory shipped from
Africa to the U.S. via a third country
should be accompanied by a copy of the
original export document issued by the
African country.

Response: With certain exceptions,
this final rule requires raw ivory
imported into the U.S. to bear a mark
indicating, in part, the country of origin
which should enable tracing of the
original documents. The requirement of
an original export document in such
instances, unilaterally imposed, could
seriously inhibit legitimate trade with
the U.S,, since in most instances the U.S.
destination would probably not be
known until one or more export-import
events had occurred.

Comment: The United States should
not trade with apy CITES Party that
trades in ivory with a non-Party country.

Response: A proposal to ban trade in
ivory with non-Party countries was
discussed by the Technical Expert
Committee in connection with a draft of
the resolution. No agreement could be
reached. To the best of the Service's
information, few if any Party countries
other than the U.S. have adopted such a
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ban. Refusal to trade with Party
countries not banning trade with non-
Party countries would more than likely
disrupt the U.S. ivory trade and hamper
any attempts at negotiating such an
international ban with Party countries.

Comment: It is believed that there are
vey few importers of raw ivory for
commercial purposes and that they are
presently licensed under 50 CFR Part 14.
A requirement for a separate license
would be redundant and therefore
unnecessary.

Response: The Service has no
information to indicate that a significant
number of ivory importers are not
licensed under Part 14. Since those
persons generally exempted from the
license requirement are small entities,
imposing the requirement without
substantial information that it is
necessary would be contrary to the
purposes of the Regulatory Flexibility
Act, 5 U.S.C. 601.

Final Rule Differs From Proposed Rule

The proposed rule covered all parts
and products of the African elephant.
The final rule only covers ivory. Most
imports into the U.S. of parts and
products of the African elephant involve
ivory in one form or another; adequate
controls exists for other parts and
products in the regulations that
implement CITES (see 50 CFR Part 23).

The phrase “whole tusks when the
whole surface has been carved * * *"in
the proposed definition of worked ivory
has been changed to ** * * whole tusks
where all or substantially all of the
surface has been carved * * *" in order
to include as worked ivory carved tusks
which have a portion left uncarved in
final form, In order to include in the
defintion of worked ivory, products
which need further manufacturing,
crafting or carving after being imported,
but which are clearly recognizable as to
function on importation, the definition
was further changed by adding the word
“substantial” to the phrase " * *ina
form requiring no further [substantial]
carving, crafting or manufacture * * *”

The definition of raw ivory was
changed with reference to ivory pieces
by adding the phrase “howsoever
changed from its original form". Ivory
chips, flakes and compressed powder
would, for example, be included in the
definition of raw ivory. It is intended
that all ivory must either fall under the
definition of raw ivory or worked ivory.
It was also with this intent that both the
proposed and final definition omitted
the word "cut” used in the resolution in
reference to pieces so that pieces of
ivory obtained in any fashion would be
included in the definition.

The proposed rule provided a one
year grace period within which raw
ivory could be imported without the
required mark to provide sufficient and
reasonable time for countries to institute
marking and registration systems. The
proposal required a prescribed mark to
be affixed prior to final entry. The final
rule retains the grace period (extending
it to 18 months to enable adjustments to
the rule which may be adopted by the
Fourth Conference of the Parties), but
allows final entry without prior marking.
However, this will only be allowed if the
Service is satisfied (1) that the raw ivory
was legally exported from the country of
origin, and (2) that the country exporting
the ivory to the U.S. does not yet have a
marking system. This change from the
proposed rule, whi¢h provided for
marking after import but before final
entry of the raw ivory, was made
because it was learned that access to
items in Customs’ custody is very
restricted, making the marking
requirement, as proposed, difficult to
comply with.

In order to assure appropriate marking
for identification purposes of unmarked
ivory imported during the grace period
and of unmarked ivory in the U.S. prior
to the effective date of this rule, the final
rule contains a requirement that prior to
export from the U.S. such ivory must
bear a mark assigned by the Service
under permit. :

The final rule accommodates marks
which supply the neccessary
information, but which use a formula at
variance with the one set forth in the
rule. Marking systems have been in
operation in some countries of origin for
some time, and it would be an
unnecessary burden to require a
revamping of systems that meet
regulatory needs.

In a similar vein, the final rule adds an
alternate import marking requirement
which enables reimportation of raw
ivory marked for export from the United
States, and importation of raw ivory
marked by a country other than a
country of origin. The Service recognizes
that there are large stores of raw ivory
scattered around the world. While
requiring such ivory to obtain marks of
registry from countries of origin would
be impractical, the Service believes that
such ivory should bear officially
prescribed marks prior to importation, in
part, to prevent freshly taken ivory from
avoiding marking requirements under
claims that it was “old ivory" in storage.

The weight element of the marking
requirements has been modified in the
final rule to require that weight be
marked to the nearest kilogram. Items
which could be rounded up or down (i.e.,
ivory with a weight of .5 kilograms or

some whole number and .5 kilograms)
should be rounded down to the nearest
kilogram, One of the marking formulas
in the proposed and final rule also refers
to the two-letter country codes
established by the International
Organization for Standardization. The
codes are included in the final rule as
they appear in the official *Proceedings
of the second meeting of the Conference
of the Parties” Volume 1, pages 414-419,
as published by the Secretariat of the
Convention, IUCN, Gland, Switzerland,
1980, and supplemented by information
received from the Secretariat. The
Service has asked the Secretariat to
notify the Parties of any changes in this
list, and will publish them as received.

With regard to the requirement that
raw and worked ivory must be imported
from a Party country, a proviso has been
added to the final rule that an item
imported from a Party country which it
transited under the exemption in Article
VII paragraph 1 of CITES does not
satisfy this requirement. Thus, for
example, a shipment from Austria which
transits the United Kingdom before
being imported into the United States
would be an import from Austria. This
makes clear that for purposes of this
Special Rule the CITES definition of
export [as opposed to transit) applies.
This is necessary to avoid "laundering”
of ivory shipments through countries
which, because of the transit exemption
in CITES, have no obligation to assure
the legality of the shipment or to mark
and register raw ivory. Further,
regarding such requirement, all
references to Parties which have taken a
reservation have been omitted from the
final rule for drafting purposes only. It
should be understood that imports of
raw or worked ivory from Parties with
current reservations as to such items are
not considered to be imports from
Parties. The Service knows of no such
reservations currently in effect.

The final rule also requires marking of
raw ivory only where the size and
density of the raw ivory makes punch-
die marking feasible. Thus such items as
small chips, flakes and loose powder
would not have to bear one of the
prescribed marks.

Effect of the Final Rule

This final rule changes the "special
rule” covering the African elephant as
contained in 50 CFR 17.40(e) as follows:

(1) It eliminates controls on live and
dead African elephants and on all parts.
products and offspring thereof with the
exception of ivory. Of course, the rules
implementing CITES as found in 50 CFR
Part 23 continue to control imports and
exports of all of the aforesaid.
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(2) It eliminates prohibitions under the
Endangered Species Act of 1973 against
taking African elephant, possession of
unlawfully taken African elephant,
certain activities in interstate and
foreign commerce and sale and offer for
sale in interstate commerce of African
elephant.

(3) With regard to raw ivory, it
eliminates the requirement that raw
ivory must originate in and remain in a
chain of trade composed of Party
countries from country of origin to the
U.S. and substitutes a requirement that
the raw ivory must originate in a Party
country and be exported to the U.S. from
a Party country. Other intermediary
countries in the chain of trade can be
either Party or non-Party countries. This
rule adds a requirement that raw ivory
imported into the U.S. must bear a mark
established by the rule. An 18 month
exception to this import requirement is
provided. However, unmarked raw ivory
exported from the U.S. must bear a mark
provided by a Service permit.

(4) With regard to worked ivory, this
rule eliminates the requirement that
worked ivory originate in a Party
country and remain in a chain of trade
composed of Party countries, and
substitutes therefor a requirement that
worked ivory must be exported to the
U.S. from a Party country.

Determinations of Effects, NEPA

The Department of the Interior has
determined that this is not a major rule
under Executive Order 12291.

The Department has also certified that
this rule will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act. The small number of raw
ivory shipments to the United States
indicates that the number of small
business entities engaged in such trade
is also small. The system of marking raw
Ivory is designed to bring stability to the
trade which should be of benefit to
small businesses. It has also been
determined that this rule does not
require an environmental impact
statement under the National
Environmental Policy Act.

This rule contains information
collections, under the Paperwork
Reduction Act of 1980, which have
Office of Management and Budget
gggoval under clearance number 1018~

Effective Date of Rule, Authorship

This rule shall enter into effect on
September 20, 1982. The primary author
of this final rule is Arthur Lazarowitz,
Acting Chief, Management Operations
Branch, Federal Wildlife Permit Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Fish, Marine mammals, Plants
(agriculture).

Regulations Promulgation

PART 17—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

For the reasons set forth in the
preamble to the proposed rule and this
rule, §§ 17.3 and 17.40(e) of 50 CFR Part
17 are amended as follows:

1. The authority citation for Part 17
reads as follows:

Authority: Pub. L. 93-205, 87 Stat. 884; Pub.
L. 95-632, 92 Stat. 3751; and Pub. L. 96-159, 93
Stat. 1241 (16 U.S.C. 1531, et seq.).

2. Section 17.3—amend 17.3 by
inserting the following new definition
alphabetically:

§17.3 [Amended]

“Convention” means the Convention
on International Trade in Endangered
Species of Wild Fauna and Flora, TIAS
8249,

3. Amend § 17.40(e) by removing all of
the language thereof and substitute
therefor the following:

§ 17.40 [Amended]

(e) African elephant (Loxodonta
africana)—(1) Scope. The regulations of
this paragraph (e) only apply to import
and export of raw and worked ivory,
however, the import and export of
African elephants, including live and
dead animals, offspring, and all parts
and derivatives are also subject to Parts
14 and 23 of this subchapter.

(2) Definitions. For purposes of this
paragraph (e):

“Lip mark area' means that area of a
whole African elephant tusk where the
tusk emerges from the elephant's skull
and which is usually denoted by a
prominent ring of staining on the tusk in
it natural state.

“Raw ivory"” means any whole
African elephant tusk, polished or
unpolished, and in any form whatsoever,
and all pieces thereof howsoever
changed from its original form, except
for worked ivory.

“Worked ivory” means any item made
from raw ivory including whole tusks
where all or substantially all of the
surface has been carved, provided such
item is clearly recognizable as jewelry,
adornment, art, utility or a musical
instrument, and is in a form requiring no
further substantial carving, crafting or
manufacture to effect its purpose.

(3) Prohibitions against import;
exceptions. Except as provided below, it

is unlawful to import any raw or worked
ivory of an African elephant (see
paragraph (e)(4) for prohibitions and
exceptions on export).

(i) Import of Raw Ivory; exception.
The prohibition against import of raw
ivory shall not apply to raw ivory that:

(A) Has as its country of origin a
country that is at the time of import a
Party to the Convention; and

(B) Is imported from a country that is
at the time of import a Party to the
Covention, under documentation, as
required by Part 23 of this subchapter,
which clearly shows the country of
origin of raw ivory: Except, That: raw
ivory that transited or was transhipped
through a country while remaining under
Customs control shall not be considered
to be imported from that country; and

(C) Is, where its size and density make
it feasible, legibly marked:

(7) Under a marking and registration
system established by the country of
origin, by means of punch-dies, and
including the following information:
country of origin represented by the
two-letters as indicated in the two-letter
code established by the International
Organization for Standardization (see
Appendix A to Chapter I) followed by
the registration number assigned to the
raw ivory by the country of origin, the
last two digits of the year of registration
and the weight of the raw ivory to the
nearest kilogram (example, KE 127/8214
represents Kenya, registration number
127, year of registration 1982 and weight
14 kilograms); or

(2) Under a marking and registration
system established by a country of re-
export, showing the same information as
in paragraph (c)(3)(i)(C)(2) of this
section, except that the mark shall show
the country requiring the marking
instead of the country of origin; and

(3) In the case of whole tusks, any
mark should be placed on the lip mark
area and indicated by a flash of color
which serves as a background for such
mark.

(D) Any mark which substantially
supplies the information required in
paragraph (e)(3)(i)(C) of this section
shall be acceptable.

(E) For a period of 18 months from the
effective date of this rule, paragraph
(e)(3)(i)(C) of this section shall not apply
to raw ivory imported without such a
mark if the Service is satisfied by
documentary information provided by
the importer or by other appropriate
means that:

(2) The ivory was legally exported
from the country of origin; and that

(2) The ivory is imported from a
country which has certified that it does
not require the raw ivory in question to
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be marked in a manner that would
satisfy the marking requirements of
paragraph (e)(3)(i)(C) of this section.

(ii) Imports of Worked Ivory;
exception. The prohibition against
import of worked ivory shall not apply
to worked ivory imported from a country
that is at the time of import a Party to
the Convention: Except, That: worked
ivory that passed through a country in
accordance with Article VII, Paragraph
1 of the Convention (the so-called transit
exemption, see 50 CFR 23.13(b)) shall
not be considered to be imported from
that country.

(4) Prohibitions against export;
exceptions. Except as provided below, it
is unlawful to export any raw ivory of
an African elephant (see paragraph
(e)(3) of this section for prohibitions and
exceptions on import).

(i) Export of raw ivory; exception for
marked ivory. The prohibition against
export of raw ivory shall not apply to
raw ivory which was imported bearing a
mark meeting the requirements in
paragraph (e)(3)(i)(C) of this section and
which retains that mark. The export of
any pieces of such ivory which fall
within the definition of raw ivory may
only be exported under a permit issued
under paragraph (e)(4)(iii) of this
section.

(ii) Export of raw ivory; exception
where marking infeasible. The
prohibition against export of raw ivory
shall not apply if the size or density of
such ivory makes marking infeasible.

(iii) Export of raw ivory; permit, The
prohibition against export of raw ivory
shall not apply if the ivory is marked
pursuant to a permit issued by the
Service under the following provisions:

{A) The Director may, upon receipt of
an application submitted in accordance
with the provisions of this section and
§§ 13.11 and 13.12 of this subchapter,
issue a permit authorizing the marking
and export of raw ivory.

(Note.—This application may be combined
with an application to export or re-export the
raw ivory as provided for in Part 23 of this
subchapter). Applications shall be submitted
to the Director by the person who wishes to
mark and export the raw ivory. Each
application shall be submitted on an offical
application form (Form 3-200) provided by
the Service. Each application shall contain
the general information required by section
13.12(a) of this subchapter, plus the following
additional information:

(7) Documents or other information
showing legal export from the country of
origin of the raw ivory;

(2) A description of the raw ivory to
be marked including the weight to the
nearest kilogram and any distinguishing
marks or other features on or associated
with such ivory; if the raw ivory is in the

form of pieces of tusks, weight and
description of each piece must be
supplied; and

(3) Documents or other information
showing legal importation of the raw
ivory under this subchapter.

(B) Upon receiving a complete
application, the Director will decide
whether or not a permit shall be issued.
In making this decision, the Director
shall consider, in addition to the criteria
in § 13.21(b) of this subchapter, whether
there is sufficient information to:
determine that the country of origin was
a Party to CITES at the time of
importation into the U.S. and that the
ivory was legally exported from that
country; describe the raw ivory for
purposes of identification; and to
establish that the raw ivory was not
imported in violation of the regulations
of this subchapter.

(C) Each whole tusk or piece or raw
ivory must be marked prior to export
using the following formula: the two-
letter code for the United States (US)
followed by a number assigned by the
Service and the weight of the raw ivory
to the nearest kilogram; and in the case
of whole tusks, the mark shall be placed
on the lip mark area and indicated by a
flash of color which serves as a
background for such mark. NOTE: The
information collections contained in this
paragraph (e)(4)(iii) of this section are
approved by Office of Management and
Budget under the Paperwork Reduction
Act of 1980 and have been assigned
clearance number 1018-0022. This
information is being collected to provide
information necessary to evaluate
permit applications. The obligation to
respond is required to obtain or retain a
permit.

(iv) Export of raw ivory; exception for
remarked pieces. The prohibition
against export of raw ivory shall not
apply to pieces of raw ivory which were
cut from raw ivory imported bearing a
mark meeting the requirements in
paragarph (e)(3)(i)(C) of this section,
provided that each such piece is marked
with a repetition of the original mark
showing the weight of the piece being
exported.

4. Add as an Appendix A to 50 CFR
Chapter I the following:

APPENDIX A TO CHAPTER |.—CODES FOR THE
REPRESENTATION OF NAMES OF COUNTRIES
[ESTABLISHED BY THE INTERNATIONAL OR-
GANIZATION FOR STANDARDIZATION]

2-Letter code

APPENDIX A TO CHAPTER |.—CODES FOR THE
REPRESENTATION OF NAMES OF COUNTRIES
[ESTABLISHED BY THE INTERNATIONAL OR-
GANIZATION FOR STANDARDIZATION]—Con-
tinued

Country 2-Letter code
Australi AU.
Austria AT."
Bah BS.
Bahrai BH.
BANGIATBEN ..o revrvemrsssssssesssssssssissives BD.
Barbadk BB.
gl BE.
Benin. B8J,
2 RS e SR S R BT.
Bolivia BO.
Bc BW.
Brazil BR.
BUIGAIIE +vesrmmmonsessrmrsressesassiossegsosssescass BG.
Burma BU.
Burundi .... Bl
Cape Verte ... cv
Central African EMPIre......coeessverses CF.
Chad TD.
Chile cL
China. CN
Colombi CO.
Comaor KM
Congo CG.
COTIN RUCR <cevsiiires baviisbsissmpromsvressasces | CR
Cuba Cu.
Cyprus. CY.
Czechoslovaki CS.
Democratic Kampuchea .| KH.
Democratic People's Republic KP.
YD.
DK.
oJ
i DM,
i 2.0)
o EC
Egypt EG.
El Salvad SV,
Equatorial Gi GQ.
(317707, " TR ———— ET.
Fiji FJ.
Finland Fl,
FINGCE wuvicriisossssssnsssmarissississsssssssssnoss FR.
Gabon GA.
bi GM.
G D tic Repub .| DD.
Germany, Federal Republic of....... DE.
Ghana GH.
G GR.
d GD.
G GT.
UG 2. ciiactasciramsicimasmmprsppestiastiresss GN,
Guinea-Bissau. GW.
G GY.
Haiti HT.
Holy See VA.
Hondu HN.
4 HU.
4 1S
india IN,
Indor 1D.
fran IR
Iraq Q.
Irelend IE
Israel I
Italy IT.
Ivory Coast Cl.
JM.
Japan JP.
Jordan JO.
Kenya. KE.
Kiribati Kl
Kuwait KW
Lao People’s Democratic Repub- | LA.
LB,
Libyan Arab Jamahiriya.... 4 LY.
i LL
Luxembourg LU,
Aad MG.
Malawi. MW.
Malaysi MY.
pald MV.
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APPENDIX A TO CHAPTER |.—CODES FOR THE
REPRESENTATION OF NAMES OF COUNTRIES
[ESTABLISHED BY THE INTERNATIONAL OR-
GANIZATION FOR STANDARDIZATION]—Con-
tinued

APPENDIX A TO CHAPTER |.—CODES FOR THE
REPRESENTATION OF NAMES OF COUNTRIES
[ESTABLISHED BY THE INTERNATIONAL OR-
GANIZATION FOR STANDARDIZATION]—Con-
tinued

APPENDIX A TO CHAPTER |.—CODES FOR THE
REPRESENTATION OF NAMES OF COUNTRIES
[ESTABLISHED B8Y THE INTERNATIONAL OR-
GANIZATION FOR STANDARDIZATION]—Con-
tinued

Country 2-Letter code

2-Letter code

2-Letter code

Mah
Malta
Mauritania..
Mauritius ...
Meaxico
Monaco.
Mongolia
Moroceo ...
Mo
Naury
Nepal
Netherlands..
New Zealand ....
Nicaragua

Niger
NIGONR coormvmmrsriosiviismnessebriasosmtsssesdbird
Norway
Oman
Pakistan.....
Panama......

Paraguay ...
Peru

ML
MT.
MR
MU
MX.
MC.
MN
MA.
MZ.
NR
NP.

| N

.| NZ.
NI
NE.
NG.
NO.
oM
PK
PA.
PG
PY.
PE.
PH
PL.
PT.
QA

SZ
Si SE.
S CH.

SY.
Thailand. TH.
Togo. TG.
Tonga, T0.
Trinidad and Tobago o TT.

Uganda 4

Union of Soviet Socialist Repub- | SU.
lics.

United Kingdom of Great Britain | GB.
and Northern Ireland.

United Republic of C:

United Republic of Tanzania...

United States of America.....

Dated: June 18, 1982.
G. Ray Arnett,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 82-19561 Filed 7-18-82; 8:45 am]
BILLING CODE 4310-55-M
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Federal Register
Vol. 47, No, 139

Tuesday, July 20, 1982

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

—_—— ———

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 110 and 9003
[Notice 1982-5]

Candidate’s Use of Property in Which
Spouse Has an Interest

AGENCY: Federal Election Commission.
ACTION: Notice of proposed rulemaking.

sUMMARY: The Commission requests
comments on proposed rules to govern a
candidate’s use of property jointly
owned with a spouse or in which the
spouse has some other interest that
necessitates the spouse’s signature on a
loan instrument. The proposed rules
being published today seek to relax
some of the restrictions now imposed by
the regulations on loans obtained by
candidates for use in their campaigns.
The proposed revision would amend 11
CFR 100.7(a)(1)(i), 100.7(b)(11), and
100.8(b)(12) to allow a spouse, under
certain circumstances, to be a signatory
on a bank loan without being a
contributor. The proposed revision
would also amend 11 CFR 110.10(b) and
9003.2(c)(3) to reorder the criteria
defining “personal funds” and to
redefine one of the criteria. Finally, the
proposed revision would add a
subsection to §§ 110.10(b) and
9003.2(c)(3) to provide a definition of the
candidate's personal funds if the assets
used to secure a loan for the campaign
are jointly owned with his or her spouse.
DATES: Comments must be received on
or before August 19, 1982.

ADDRESS: Susan E. Propper, Assistant
General Counsel, 1325 K Street, NW.,
Washington, D.C. 20463.

FOR FURTHER INFORMATION CONTACT:
Susan E. Propper, Assistant General
Counsel, 1325 K Street, NW,,
Washington, D.C. 20463 (202) 523-4143
or (800) 424-9530.

SUPPLEMENTARY INFORMATION:
Generally, if a candidate co-owns
collateral with his or her spouse or if the
spouse has non-ownership interest in
the collateral (e.g., inchoate dower), the

lending institution will ask for the
spouse’s signature on the security
instrument in order to assure that, in the
event of default, it will be able to
foreclose on the property free of the

_claims of other co-owners or interest

holders. When the spouse becomes a
party to the transaction in this way, the
lending institution may also routinely
require that spouse’s signature on an
accompanying promissory note. Since
the regulations now in effect view all
loan endorsers or guarantors as
contributors, it is difficult for a
candidate to use his or her share of
property without placing the spouse in
the position of being a contributor.

The revisions presently proposed are
confined to property in which the
candidate's spouse has an interest or in
which the spouse’s signature is required.
In addition to the fact that signature and
common ownership problems most often
arise in husband-wife situations, the
peculiar nature of the husband-wife
relationship as opposed to other intra-
family relationships or non-family
relationships gives rise to unique forms
of ownership, i.e., tenancy by the
entirety and community property. These
types of ownership evidence the special
consideration that the law gives to
property held by partners in a marital
relationship. Furthermore, other than
voluntary joint ownership arrangements,
the law imposes certain safeguards for a
spouse such as dower and curtesy,
homestead rights, and rights in
intestacy, and these safeguards may
necessitate the spouse’s signature on a
security instrument or a commercial
note. Thus, the spouse is in a position
quite different from that of any other
family or non-family co-owner.

A proposed revision adding a new
§ 100.7(a)(1)(i)(D) and redesignating
current subsection (D) as (E) would
permit the candidate's spouse to be a
signatory without being a contributor
when the value of the candidate’s share
of the property used as collateral or as a
basis for the loan equals or exceeds the
amount of the loan that is used for the
candidate’s campaign. This proposed
amendment, therefore, would allow a
candidate to utilize what are, in reality,
his or her “own" funds in accordance
with the holding of the Supreme Court in
Buckley v. Valeo, 424 U.S. 1 at 52-54
and 11 CFR 110.10(a), However, if the
loan proceeds going to the committee
exceed the candidate’s interest in the

collateral, the spouse would still be a
contributor according to the proposed
regulations.

A second proposed revision involves
an addition to 11 CFR 100.7(b)(11) and
100.8(b)(12). These sections presently
exclude from the definitions of
contribution and expenditure,
respectively, loans by lending
institutions made in accordance with
applicable banking laws and in the
ordinary course of business but provide
that each endorser or guarantor of such
loans shall be considered a contributor.
The proposed addition would apply the
standard set out in the newly added
§ 100.7(a)(1)(i)(D) to §§ 100.7(b)(11) and
100.8(b)(12).

A third proposed revision involves a
change in the wording of one of the
criteria in §§ 110.10(b)(1) and
9003.2(c)(3), the sections defining
personal funds. This revision would
substitute the term “equitable interest”
for “beneficial enjoyment"” when
defining the types of ownership interest
that may be used as personal funds.
“Equitable interest” is a more specific
term which is used as a definition of
ownership or pecuniary interest.

A fourth proposed change would
reorder the criteria defining personal
funds. The legislative history of the 1974
Amendments to 18 U.S.C. 608 pertaining
to the limitations on expenditures of
personal funds by a candidate, also
cited in Buckley, supra, at 51, 52, n.57,
emphasizes “access to or control over”
as a criterion to determine whether or
not assets were part of a candidate’s
personal funds. In order to make it clear
that a candidate having legal or rightful
title, as well as a candidate having an
equitable interest, needs access to or
control over the assets, the revision
proposed would place the access or
control criterion first and them make it
clear that one of the two other criteria is
to be added in order to define “personal
funds."

A fifth proposed revision involves
adding a new subsection (3) to
§ 110.10(b) and a new subsection (iii) to
§ 9003.2(c)(3). Under this proposal, a
spouse could sign a loan agreement
without being a contributor if the
candidate's share in the asset secured
equals or exceeds the amount of the
loan going to the committee. The new
proposed subsection (3) would clarify
what portion of jointly owned property
the candidate's share is considered 10
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be. For example, spouses holding
property as tenants by the entirety are
said to own whole interest of the
property collectively and not any
individual share. However, if the
husband and wife join to put up as
collateral property held in such a way,
the Commission, according to the
proposed regulation, will construe the
candidate's personal funds as one-half
of the property.

The Commission also seeks comments
as to whether or not the narrow
exception being proposed should be
extended to other family members who
are co-owners or even to non-family
members who are co-owners of property
with a candidate.

List of Subjects
11 CFR Part 100
Elections.
11 CFR Part 110
Political candidates, Campaign funds.
11 CFR Part 9003

Campaign funds, Political candidates,
Elections.

PART 100—SCOPE AND DEFINITIONS
(2U.S.C. 431)

It is proposed to revise 11 CFR
100.7(a)(1)(i)(C) as follows:

§100.7 Contribution (2 U.S.C. 431(8)).

[a] LR N

[1) *. 2P

(i) LA

(C) Except as provided in (D), a loan
is a contribution by each endorser or
guarantor. Each endorser or guarantor
shall be deemed to have contributed
that portion of the total amount of the
loan for which he or she agreed to be
liable in a written agreement. Any
reduction in the unpaid balance of the
loan shall reduce proportionately the
amount endorsed or guaranteed by each
endorser or guarantor in such written
agreement. In the event that such
agreement does not stipulate the portion
of the loan for which each endorser or
guarantor is liable, the loan shall be
considered a loan by each endorser or
guarantor in the same proportion to the
unpaid balance that each endorser or
guarantor bears to the total number of
endorsers or guarantors.

L - *

Itis proposed to redesignate 11 CFR
100.7(a)(1)(i)(D) as 11 CFR
100.7(a)(1)(i)(E) and add new 11 CFR
10;).7(a)(1)(i)(D) as follows:

a] L

[lJ * *

(i)a .

(D) A candidate may obtain a loan on
which his or her spouse's signature is
required when jointly owned assets are
used as collateral or security for the
loan. The spouse shall not be considered
a contributor to the candidate’s
campaign if the value of the candidate’s
share of the property used as collateral
equals or exceeds the amount of the
loan which is used for the candidate's

campaign.

(E) LI

It is proposed to revise 11 CFR
100.7(b)(11) as follows:

(11) A loan of money by a State bank,
a federally chartered depository
institution (including a national bank or
a depository institution whose deposits
and accounts are insured by the Federal
Deposit Insurance Corporation, the
Federal Savings and Loan Insurance
Corporation, or the National Credit
Union Administration is not a
contribution by the lending institution if
such loan is made in accordance with
applicable banking laws and regulations
and is made in the ordinary course of
business. A loan will be deemed to be
made in the ordinary course of business
if it: bears the usual and customary
interest rate of the lending institution for
the category of loan involved; is made
on a basis which assures repayment; is
evidenced by a written instrument; and
is subject to a due date or amortization
schedule. Such loans shall be reported
by the political committee in accordance
with 11 CFR 104.3(a). Each endorser or
guarantor shall be deemed to have
contributed that portion of the total
amount of the loan for which he or she
agreed to be liable in a written
agreement, except that, in the event of a
signature by the candidate's spouse, the
provisions of 11 CFR 100.7{a)(1)(i)(D)
shall apply. Any reduction in the unpaid
balance of the loan shall reduce
proportionately the amount endorsed or
guaranteed by each endorser or
guarantor in such written agreement. In
the event that such agreement does not
stipulate the portion of the loan for
which each endorser or guarantor is
liable, the loan shall be considered a
contribution by each endorser or
guarantor in the same proportion to the
unpaid balance that each enderser or
guarantor bears to the total number of
endorsers or guarantors. For purposes of
11 CFR 100.7(b)(11), an overdraft made
on a checking or savings account shall
be considered a contribution by the
bank or institution unless: the overdraft
is made on an account which'is subject
to automatic overdraft protection; the

overdraft is subject to a definite interest
rate which is usual and customary; and
there is a definite repayment schedule.

»* * - * -

It is proposed to revise 11 CFR
100.8(b)(12) as follows:

§100.8 Expenditure (2 U.S.C. 431(9)).

(b] L G vk,

(12) A loan of money by a State bank,
a federally chartered depository
institution (including a national bank) or
a depository institution whose deposits
and accounts are insured by the Federal
Deposit Insurance Corporation, the
Federal Savings and Loan Insurance
Corporation, or the National Credia
Union Administration is not an
expenditure by the lending institution if
such loan is made in accordance with
applicable banking laws and regulations
and is made in the ordinary course of
business. A loan will be deemed to be
made in the ordinary course of business
if it: Bears the usual and customary
interest rate of the lending institution for
the category of loan involved; is made
on a basis which assures repayment; is
evidenced by a written instrument; and
is subject to a due date or amortization
schedule. Such loans shall be reported
by the political committee in accordance
with 11 CFR 104.3(a). Each endorser or
guarantor shall be deemed to have
contributed that portion of the total
amount of the loan for which he or she
agreed to be liable in a written
agreement, except that, in the event of a
signature by the candidate's spouse, the
provisions of 11 CFR 100.7(a)(1)(i)(D)
shall apply. Any reduction in the unpaid
balance of the loan shall reduce
proportionately the amount endorsed or
guaranteed by each endorser or y
guarantor in such written agreement. In
the event that the loan agreement does
not stipulate the portion of the loan for
which each endorser or guarantor is
liable, the loan shall be considered an
expenditure by each endorser or
guarantor in the same proportion to the
unpaid balance that each endorser or
guarantor bears to the total number of
endorsers or guarantors. For the purpose
of 11 CFR 100.8(b)(12), an overdraft
made on a checking or savings account
shall be considered an expenditure
unless: The overdraft is made on an
account which is subject to automatic
overdraft protection; and the overdraft
is subject to a definite interest rate and
a definite repayment schedule.

. * * * *
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PART 110—CONTRIBUTIONS AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

It is proposed to revise 11 CFR
110.10(b)(1) as follows:

§110.10 Expenditures by candidates.
- * - * -

* & ®

(1) Any assets which, under
applicable state law, at the time he or
she became a candidate, the candidate
had legal right of access to or control
over, and with respect to which the
candidate had either:

(i) Legal and rightful title, or

(ii) An equitable interest

It is proposed to add new 11 CFR
110.10(b)(3) as follows:

- - -

* k&

(3) A candidate may use a portion of
assets jointly owned with his or her
spouse as personal funds. The portion of
the jointly owned assets that shall be
considered as personal funds of the
candidate shall be that portion which is
the candidate’s share under the
instrument(s) of conveyance or
ownership. If no specific share is
indicated by an instrument of
conveyance or ownership, the value of
one-half of the property used shall be
considered as personal funds of the
candidate.

PART 9003—ELIGIBILITY FOR
PAYMENTS

It is proposed to revise 11 CFR
8003.2(c)(3) as follows:

§9003.2 Candidate certifications.

(c

(3) For purposes of this section, the
terms “personal funds” and “personal
funds of his or her immediate family”
mean—

(i) Any assets which, under applicable
state law, at the time he or she became a
candidate, the candidate had legal right
of access to or control over, and with
respect to which the candidate had
either:

(A) Legal and rightful title, or

(B) An equitable interest.

(ii) Salary and other earned income
from bona fide employment; dividends
and proceeds from the sale of the
candidate's stocks or other investments;
bequests to the candidate; income from
trusts established before candidacy;
income from trusts established by
bequest after candidacy of which the
candidate is a beneficiary; gifts of a
personal nature which had been
customarily received prior to candidacy;

)QQ'

proceeds from lotteries and similar legal
games of chance.

(iii) A candidate may use a portion of
assets jointly owned with his or her
spouse as personal funds. The portion of
the jointly owned assets that shall be
considered as personal funds of the
candidate shall be that portion which is
the candidate's share under the
instrument(s) of conveyance or
ownership. If no specific share is
indicated by any instrument of
conveyance or ownership, the value of
one-half of the property used shall be
considered as personal funds of the
candidate

Certification of No Effect Pursuant to 5 U.S.C.
605(b) Regulatory Flexibility Act
I certify that the attached proposed rules
will not, if promulgated, have a significant
economic impact on a substantial number of
small entities. The basis for this certification
is that no entity is required to make any
expenditures under the proposed rules.
Dated: July 15, 1982.
Frank P. Reiche,
Chairman, Federal Election Commission,
[FR Doc. 82-19604 Filed 7-19-82; 8:45 am]
BILLING CODE 6715-01-M

—_—— ———

FEDERAL TRADE COMMISSION
16 CFR Ch. |

Semiannual Regulatory Agenda

Corrections

In FR Doc. 82-18177 appearing on page
29462 in the issue of Tuesday, July 6,
1982, make the following changes:

(1) On page 29463, second column,
paragraph numbered 2, eleventh line,
“prohibitions" should read “prohibited".

(2) On page 29464, first column,
twenty-sixth line from the bottom, “(39
FR 29385 * * *" should read "(39 FR
39385.% ¥ ™

(3) On page 29465, third column,
paragraph numbered 9, first line
“contracts’ should read “contacts".

(4) On page 29466, first column,
twelfth line from the top, insert “debtor”
after “principal”.

(5) on page 29468, third column, last
line, “know” should read “known.
BILLING CODE 1505-01-M

16 CFR Part 13
[File No. 821 0077]
BATUS, Inc.; Proposed Consent

Agreement With Analysis To Aid
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would require,
among other things, that a Louisville,
Kentucky management and holding
company timely divest 200,000 square
feet of its retail floor space, and reduce
the volume of its retail sales by $20
million of 1981 sales. Further, the
company would be barred from making
certain acquisitions in prescribed areas
without prior Commission approval.

pATE: Comments must be received on or
before September 20, 1982,

ADDRESS: Comments should be directed
to: Office of the Secretary, Federal
Trade Commission, 6th and
Pennsylvania Ave., NW,, Washington,
D.C. 20580.

FOR FURTHER INFORMATION CONTACT:

FTC/CS—4, Daniel P. Ducore,
Washington, D.C. 20580 (202) 724-1268.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
cease and desist and an explanation
thereof, having been filed with an
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be
available for inspection and copying at
its principal office in accordance with
Section 4.9(b)(14) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(14)).

List of Subjects in 16 CFR Part 13

Department stores,

In the Matter of BATUS Inc., a corporation.
Agreement Containing Consent Order File
No. 821 0077.

The Federal Trade Commission
(*Commission”] having initiated an
investigation of the acquisition of the stock
and assets of Marshall Field & Company
(“Marshall Field") by BATUS Inc. (“BATUS")
and it now appearing that BATUS, as
proposed respondents, is willing to enter into
an agreement containing an order in
settlement of that investigation:

It is hereby agreed by and between
BATUS, by its duly authorized agent and its
attorney, and counsel for the Commission
that:

1. BATUS is a corporation organized,
existing, and doing business under and by
virtue of the laws of the State of Delaware,
with headquarters address at 2000 Citizens
Plaza, Louisville, Kentucky.
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2. BATUS admits all jurisdictional facts set
forth in the draft of complaint here attached.

3. BATUS waives:

(a) any further procedural steps;

(b) the requirement that the Commission
decision contain a statement of findings of
fact and conclusions of law;

(c) all rights to seek judicial review or
otherwise to challenge or contest the validity
of the order entered pursuant to this
agreement; and

(d) any claim under the Equal Access to
Justice Act.

4. This Agreement shall not become part of
the public record of the proceeding unless
and until it is accepted by the Commission. If
this agreement is accepted by the
Commission, it, together with the draft of
complaint contemplated thereby, will be
placed on the public record for a period of
sixty (60) days and information with respect
thereto publicly released. The Commission
thereafter may either withdraw its
acceptance of this agreement and so notify
BATUS, in which event it will take such
action as it may consider appropriate, or
issue and serve its complaint (in such form as
the circumstances may require) and decision
in disposition of the proceeding.

5. This agreement is for settlement
purposes only and does not constitute an
admission by BATUS that the law has been
or would be violated as alleged in the draft of
complaint here attached.

6. This agreement contemplates that, if it is
accepted by the Commission, and if such
acceptance is not subsequently withdrawn by
the Commission pursuant to provisions of
§ 2.34 of the Commission's Rules, the
Commission may, without further notice to
BATUS, issue its complaint corresponding in
form and substance with a draft of complaint
here attached and its decision containing the
order set forth herein in diposition of the
proceeding and make information public with
respect thereto. When so entered, the order
shall have the same force and effect and may
be altered, modified or set aside in the same
manner and within the same time provided
by statute for other orders. The order shall
become final upon service. Delivery by the
US. Postal Service of the complaint and the
dgreed-to order to BATUS shall constitute
service, BATUS waives any right it may have
!0 any other manner of service. The
complaint may be used in construing the
terms of the order, and no other agreement,
understanding, representation or
Interpretation not contained in the order or in

the agreement, may be used to vary or
Contradict the terms of the order.

7. BATUS has read the draft of complaint
and order contemplated hereby. BATUS
Understands that once the Order has been
18sued, BATUS will be required to file one or
fore compliance reports showing it has fully
tomplied with the order. BATUS further
Understands that it may be liable for civil
Penalties in the amount provided by law for

EGC}; violation of the order after it becomes
nal.

Order
I

Itis ordered that for purposes of this order
¢ following definitions shall apply:

1. “"BATUS" means BATUS Inc., a
corporation organized, existing, and doing
business under and by virtue of the laws of
the State of Delaware, with headquarters
address at 2000 Citizens Plaza, Louisville,
Kentucky 40202, as well as its officers,
directors, employees, agents, parents,
divisions, subsidiaries, affiliates, successors,
assigns, and the officers, directors, employees
or agents of BATUS' parents, divisions,
subsidiaries, affiliates successors or assigns.

2. “Marshall Field” means Marshall Field &
Company, a corporation organized, existing,
and doing business under and by virtue of the
laws of the State of Delaware, with principal
offices at 25 East Washington St., Chicago,
Illinois 60602, as well as its officers, directors,
employees, agents, its parents, divisions,
subsidiaries, affiliates, successors and
assigns, and the officers, directors, employees
or agents of its parents, divisions,
subsidiaries, affiliates, successors or assigns.

3. “SMSA" means a Standard Metropolitan
Statistical Area as defined by the Office of
Management and Budget, Statistical Policy
Division, 1975 Edition, as amended.

4. "Department stores," as used herein,
corresponds with Bureau of the Census
Standard Industrial Classification No. 531,
1977 Census of Retail Trade. It refers to retail
stores normally employing 25 or more people
and engaged in selling some items of each of
the following groups of merchandise:

(a) Furniture, home furnishings, appliances,
and radio and TV sets; and

(b) A general line of apparel for the family;

d

an

(c) Household linens and dry goods.

5. "GMAF stores," as used herein, refers to
all retail establishments included in the
following Bureau of Census Major Industry
Group and Standard Industrial Classifications
as used in the 1977 Census of Retail Trade:

Census Number and Descriptions

Classification No. 531—Department stores

Major Industry Group No. 56—Other stores
primarily engaged in the sale of apparel

Classification No. 533—Limited price variety
stores

Classification No. 538—Miscellaneous
general merchandise stores

Major Industry Group No. 57—Furniture,
home furnishings and equipment stores.

I

It is further ordered that BATUS shall,
within two (2) years from the date upon
which this order becomes final, divest
absolutely and in good faith such of its
department stores in the Milwaukee,
Wisconsin SMSA as will reduce the floor
space of its department stores in that SMSA
by an amount not less than 200,000 square
feet and reduce its annual sales volume in
that SMSA in an amount not less than $20
million as measured by fiscal 1981 sales.

A. Divestiture if any store under the terms
of this order shall be made only to an
acquiror approved in advance by the Federal
Trade Commission,

B. Such divestiture shall include all leases,
stock space and inventories but not the trade
name or other proprietary names associated
with the store.

C. Should BATUS divest the Marshal Field
department store in Mayfair Mall it shall
within two (2) years from the date of such
divestiture open or begin construction of
another Marshall Field retail establishment
consisting of not less than 120,000 square feet
of floor space in the Milwaukee SMSA.
BATUS shall complete construction within
three years from the time construction is
begun. BATUS shall ensure that the store is a
viable competitive retail establishment for
not less than five (5) years from the date of
its opening.

1

It is further ordered that:

A. For a period of ten (10) years from the
date upon which this order becomes final,
BATUS shall not, directly or indirectly,
through acquisition of stock, share capital,
equity or any other interest in any equity,
corporate or noncorporate, acquire any
department store or GMAF store located
within the Milwaukee, Wisconsin SMSA
without the prior approval of the Federal
Trade Commission; nor shall BATUS acquire
any assets of any entity, corporate or
noncorporate, operating any department
store or GMAF store located within the
Milwaukee, Wisconsin SMSA without the
prior approval of the Federal Trade
Commission.

B. For a period of two (2) years from the
date upon which this order becomes final,
BATUS shall not, directly or indirectly,
through acquisition of stock, share capital,
equity or any other interest in-any equity,
corporate or noncorporate, acquire any
department store or GMAF store located in
any SMSA in which BATUS then operates a
department store or GMAF store without the
prior approval of the Federal Trade
Commission; nor shall BATUS acquire any
assets of any entity, corporate or
noncorporate, operating any department
store or GMAF store located in any SMSA in
which BATUS then operates a department
store or GMAF store without the prior
approval of the Federal Trade Commission.

C. For a period of three (3) years,
beginning two (2) years from the date upon
which this order becomes final, BATUS shall
not, directly or indirectly, through acquisition
of stock, share capital, equity or any other
interest in any equity, corporate or
noncorporate, acquire any department store
or DMAF store located in any SMSA in
which BATUS then operates a department
store or GMAF store without the prior
approval of the Federal Trade Commission;
nor shall BATUS acquire any assets of any
entity, corporate or noncorporate, operating
any department store or GMAF store located
in any SMSA in which BATUS then operates
a department store or GMAF store without
the prior approval of the Federal Trade
Commission. Provided that this provision (III.
C.) shall not be deemed to require prior
approval of the Federal Trade Commission of
acquisitions (1) of store sites, leases or
inventories if the store property has not been
operated as a department store or GMAF
store for a period of ninety (90) consecutive _
days immediately prior to its acquisition, or
(2) of stock, share capital, equity or any other
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interest in any equity, corporate or
noncorporate, or agsets for a purchase price
or other consideration less than $15 million.

v

It is further ordered that BATUS shall
submit within sixty (60) days after the date
upon which this order becomes final, and
every ninety (90) days thereafter, until such
time that divestiture as required by
paragraph I of this order has been
accomplished, a report setting forth in detail
the manner and form in which BATUS
intends to comply, is complying, and has
complied with the terms of this order and
such additional information relating thereto
as may from time to time be required. All
such reports shall include a summary of
contacts or negotiations with anyone for the
specified assets, the identity of all such
persons, and copies of all written
communications to and from such persons.

\'

It is further ordered that for a period of ten
(10) years from the date upon which this
order becomes final, BATUS shall notify the
Federal Trade Commission at least thirty (30)
days prior to any change in BATUS which
may affect compliance with the obligations
arising out of this consent order, such as
dissolution, assignment or sale resulting in
the emergence of a successor corporation, the
creation or dissolution of subsidiaries or any
other change in the corporation.

Vi

It is further ordered that each year, for a
period of ten (10) years from the date upon
which divestiture as required by paragraph II
of this order is accomplished, BATUS shall
submit a report setting forth in detail the
manner and form in which BATUS intends to
comply, is complying or has complied with
paragraph III of this order.

Analysis of Proposed Consent Order To Aid
Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed consent
order from BATUS Inc.

The proposed consent order has been
placed on the public record for sixty (60) days
for reception of comments from interested
persons. Comments received during this
period will become part of the public record.
After sixty (60) days, the Commission will
again review the agreement and the
comments received and will decide whether
it should withdraw from the agreement or
make final the agreement’s proposed order.

The Commission's investigation in this
matter concerned the April 1982 acquisition
by BATUS Inc. (“BATUS") of the stock of
Marshall Field & Company (“Marshall
Field"). Marshall Field operates one
department store in the Milwaukee,
Wisconsin Standard Metropolitan Statistical
Area (SMSA), where BATUS operates seven
Gimbels department stores and 14 Kohl's
department stores. Since the proposed
consent order was negotiated during the
investigational stage of the proceedings, the
complaint proposed by the Commission staff
was not issued. That complaint charges that
BATUS' acquisition of Marshall Field
violated Section 7 of the Clayton Act and

Section 5 of the Federal Trade Commission
Act. The complaint alleges that there will be
anticompetitive effects of the acquisition in
the Milwaukee SMSA, a highly concentrated
market. The alleged anticompetitive effects
include (a) the elimination of actual
competition between BATUS and Marshall
Field in the Milwaukee SMSA; (b) increased
concentration in the department store and
traditional department store business in the
Milwaukee SMSA and in the retail sale of
certain merchandise lines; and (c) the
lessening of the likelihood of future
deconcentration in the department store
business in the Milwaukee SMSA.

The proposed order contains provisions
requiring divestiture and imposing limitations
on BATUS' future acquisitions. Under the
order BATUS will be required to divest stores
in the Milwaukee SMSA, within two years of
the date the order becomes effective, such as
to reduce BATUS' presence by 200,000 square
feet and $20 million of 1981 sales. Divestiture
will be made to an acquiror or acquirors
approved in advance by the Federal Trade
Commission. The proposed order also
requires that for a period of ten (10) years
from the effective date of the order, BATUS
will not be permitted to make any
acquisitions in the department store business
in the Milwaukee SMSA without prior
Commission approval. Furthermore, BATUS
will be required to obtain Commission
approval prior to making any. department
store acquisition in other areas where
BATUS operates for five years from the
effective date of the order; with a provision,
beginning after two years, that acquisitions of
inoperative store assets or acquisitions for
less than $15 million will not require prior
Commission approval.

The provisions of the proposed order are
expected to ameliorate the anticompetitive
effects alleged in the Complaint resulting
from the merger. Before the acquisition
BATUS was ranked number one in the
market and Marshall Field number seven. As
a result of the acquisition the concentration
ratio for the four largest firms in Milwaukee
increased by more than 3%. BATUS' relative
position stayed the same though its market
share increased by more than 3%. Under the
proposed consent order BATUS' market
share increase will be limited almost
completely, and four-firm concentration may
actually decrease. This will alleviate to a
substantial extent any possible adverse
impact of the acquisition on competitors in
the Milwaukee department store markets.

The purpose of this analysis is to facilitate
public comment on the proposed order. It is
not intended to constitute an official
interpretation of the agreement and proposed
order or to modify in any way their terms.

Carol M. Thomas,

Secretary.

[FR Do 82-19618 Filed |7-18-82; 8:45 am}
BILLING CODE 6750-01-8

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 229, 239, 240, and 249

[Release Nos. 33-6416, 34-18878, 40-12543;
File No. S7-939]

Disclosure of Certain Relationships
and Transactions Involving
Management

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rulemaking,

SUMMARY: The Commission is publishing
for comment, as part of its
comprehensive Proxy Review Program,
proposed rule, form and schedule
amendments relating to the disclosure of
transactions in which certain persons
connected with management have a
material interest and relationships
between a registrant's directors or
nominees for director and certain
entities with which the registrant
conducts business. The proposed
amendments are intended to simplify
disclosure and reduce compliance
burdens in a manner consistent with
investor protection. The proposed
amendments include, among other
things, a proposed new uniform item,
applicable to registration statements,
periodic reports and proxy statements,
relating to disclosure of certain
relationships and transactions and, in
connection therewith, substantially
streamlined requirements relating fo
disclosure of relationships.

DATE: Comments must be received on or
before September 7, 1982,

ADDRESS: Comments should be
submitted in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, 450 5th Street,
NW., Washington, D.C. 20549, Comment
letters should refer to File No, 57-939.
All comments received will be available
for public inspection and copying in the
Commission's Public Reference Room,
1100 L Street, NW., Washington, D.C.
(prior to July 23, 1982), or at 450 5th
Street, NW., Washington, D.C. (after
July 23, 1982).

FOR FURTHER INFORMATION CONTACT:
Susan P. Davis (202) 272-2604 or Rober!
Pincus (202) 272-2589, Office of
Disclosure Policy, Division of
Corporation Finance, Securities and
Exchange Commission, Washington,
D.C. 20549.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today published for comment proposed
amendments to Regulation S-K (17 CFR
229) and to Forms S-1 (17 CFR 239.11)
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and S-11 (17 CFR 239.18) under the
Securities Act of 1933 (the ‘Securities
Act") (15 U.S.C. 77a et seq. (1976 and
Supp. III 1979), as amended by the Small
Business Incentive Act of 1980, Pub. L.
No. 96-447 (October 21, 1880)), as well
as to Form 10 (17 CFR 249.210), Form 10-
K (17 CFR 249.310), Schedule 14A (17
CFR 240.14a~101) and Schedule 14B (17
CFR 240.14a-102) under the Securities
Exchange Act of 1934 (the “Exchange
Act") (15 U.S.C. 78a et seq. (1976) and
Supp. Il 1977)). These proposals include:
(1) A new Item 494 of Regulation S-K (17
CFR 229.404) concerning disclosure of
certain relationships and related
transactions; (2) amendments to Item
401 of Regulation S-K (17 CFR 239.401)
to include certain disclosure involving
the business experience of executive
officers and directors; (3) amendments
to Item 402 of Regulation S-K (17 CFR
229.402) to rescind certain disclosure
requirements proposed to be
incorporated into new Item 404 relating
to transactions with management,
indebtedness of management, and
transactions with promoters, and to
rescind the disclosure requirements
relating to transactions with pension
plans; (4) amendments to Forms S-1, S-
11, 10 and 10-K and Schedules 14A and
14B to require the disclosure called for
by new Item 404; and (5) amendments to
Item 6(b) of Schedule 14A to rescind
certain disclosure requirements
concerning relationships of directors,
some of which are proposed to be
Incorporated into new Item 404. These
proposed amendments are the first
rulemaking initiatives of the
Commission’s Proxy Review Program.

L. The Proxy Review Program

Over the past several years, the
Commission has been engaged in a
number of major rulemaking initiatives
designed to simplify, in a manner
consistent with the protection of
Investors, the complex disclosure
$ystems that have evolved during the
more than forty years since the
enactment of the federal securities laws.
Application of similar themes in other
areas produced, among other things, the
Integrated Disclosure System, which
Streamlines and harmonizes two major

sclosure systems—the registration of
Securities under the Securities Act and
the continuous reporting system under
the Exchange Act.! In addition, the
Commission recently examined the
'egistration requirements and exemptive
scheme under the Securities Act and
adopted new Regulation D,? designed to

\
; ;:UE)Iease No. 33-6383 (March 3, 1982) (47 FR

*17 CFR 230.501 et seq.

achieve uniformity between state and
federal exemptions and to facilitate
capital formation.®

The Commission now is commencing
a major program in connection with the
third major disclosure system—the
rules, forms and schedules relating to
the solicitation of proxies. While various
aspects of the proxy rules have been the
subject of study in recent years, this will
be the first comprehensive and
coordinated review of the entire system
of proxy regulation.

The existing proxy rules were adopted
in a piecemeal fashion and have been
the subject of frequent changes. This has
led to certain duplicative requirements
and difficulty for registrants in keeping
current with existing requirements and
establishing systems for gathering
information for disclosure in proxy
statements under Regulation 14A* and
information statements under
Regulation 14C® (hereinafter referred to,
collectively, as “proxy statements™).
Moreover, the disclosure requirements
applicable to proxy statements have
become more detailed and complex over
the years. The burdens associated with
proxy statement preparation have been
widely felt, since the proxy rules apply
to all companies registered pursuant to
Section 12 of the Exchange Act.®

The Commission also recognizes that
the continued accretion in the |
information required to be included in
proxy statements may not always
provide benefits to security holders that
outweigh the costs of compliance for
registrants. Merger proxy statements, for
example, may be so lengthy and
detailed that they cannot be digested
easily by security holders. In fact,
security holders may be discouraged
from reading some proxy statements due
to their sheer volume. To the extent that

a proxy statement is overly complicated -

and difficult to read, it may not
effectively perform its intended function
of communicating meaningful
information to security holders in order
that they may make informed voting
decisions.

?Release No. 33-6389 (March 8, 1982) (47 FR
11251),

417 CFR 240.14a-1 et seq.

517 CFR 240.14c~1 et seq.

®Registration arises under Section 12(b) for
companies registering securities on a national
securities exchange. Companies register under
Section 12(g) if, on the last day of their fiscal year,
they have total assets exceeding $1 million and a
class of securities held of record by 500 or more
persons. Pursuant to Section 12(g) and the rules
promulgated thereunder, however, companies are
not required to register under Section 12(g) until
they have 500 record holders and total assets of $3
million or more. Release No. 34-18647 {April 15,
1982) (47 FR 17046).

In order to update the proxy
regulations and, in doing so, improve the
readability of proxy statements and
eliminate unnecessary disclosure costs,
the Commission has commenced a
comprehensive review of the proxy
regulations. The Proxy Review Program
will involve review of existing
substantive and procedural provisions
and elimination of duplicative or
outmoded requirements. Where
practicable, concepts developed in
connection with the Integrated
Disclosure System, such as
incorporation by reference and the use
of uniform disclosure items, will be
applied to proxy regulations. Particular
attention will be paid to simplifying
proxy disclosure, because, while
security holders often rely on market
professionals to digest Exchange Act
reports and Securities Act registration
statements, they generally do not rely on
such persons to do the same in
connection with proxy statements.

The Proxy Review Program currently
contains six projects.” The Commission
intends to put revised requirements into
place as promptly as possible consistent
with registrants' needs for a reasonable
time to comply with any new
requirements. The entire Proxy Program
is expected to take approximately two
years to complete.

This release discusses the background
of proposed Item 404, the disclosure
provisions from which it is derived, the
changes proposed to be made from
existing disclosure requirements, and
proposed coordinating changes.
Attention is directed to the text of the
proposals for a more complete
understanding.

11 Background

These proposals result primarily from
comments received in response to
Release No. 34-17517,® which, among

"In addition to the revision of rules relating to the
disclosure of transactions and relationships, the
Program will include: (1) The simplification of the
provisions contained in Item 402 of Regulation S-K
relating to disclosure of management remuneration;
(2) a reexamination of Exchange Act Rule 14a-8
regarding shareholder proposals (17 CFR 240.14a-8);
(3) the simplification of Form S-14—the merger
proxy statement (17 CFR 239.23); (4) a review of the
rules concerning proxy contests; and (5) an
evaluation of the recommendations of the Advisory
Committee on Shareholder Communications
concerning the processes by which issuers
communicate with the beneficial owners of their
securities. See U.S. Securities and Exchange
Commission, “Improving Communications Between
Issuers and Beneficial Owners of Nominee Held
Securities,” Report of the Advisory Committee on
Shareholder Communications, June 1982.

"Release No. 34-17517 (February 5, 1981) (46 FR
12011) (the "February Release™). The Commission
received 85 comment letters, not including 16 letters
that commented exclusively on the amendments
that were proposed to Rule 14a-8, which are the
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other things: (1) proposed amendments
to Item 6(b) of Schedule 14A to clarify
and simplify the requirements relating to
disclosure of relationships that may
affect the independent judgement of
directors and nominees for election as a
director (hereinafter referred to,
collectively, as “directors”) and (2)
solicited comment on the advisability of
combining Item 6(b) with Item 402(f) of

Regulation S-K, which elicits disclosure -

of transactions in which certain persons
connected with the registrant or their
relatives have a direct or indirect
material interest, to create a uniform
Regulation S-K item applicable equally
to registration statements, periodic
reports and proxy statements.® The
Commission suggested that, although
these items originally were adopted to
serve differing disclosure functions,'®it
might be appropriate to develop a
uniform item since the two items
overlap.'! The Commission noted that

subject of a separate project. The comment letters,
as well as a Comment Highlight prepared by the
Division of Corporation Finance, are available for
public inspection in the Commission’s Public
Reference Room. See File No. 57-871.

 Among the other amendments proposed in the
February Release were amendments to Instructions
1 and 5 of Item 403 of Regulation S-K (17 CFR
229.403) relating to the disclosure of beneficial
ownership, which will be acted upon at the same
time that final action is taken with respect to the
proposals set forth herein.

101tem 402(f), which was promulgated originally
in 1842 (Release No. 34-3347 (December 18, 1942) (7
FR 10653)) as part of Schedule 14A of the
Commission's proxy rules and made a part of
Regulation S-K in 1978 (Release No. 33-5949 {July
29, 1978) (43 FR 34407)), requires disclosure of
transactions involving the registrant or its
subsidiaries in which specified persons (including,
but not limited to, officers and directors and certain
of their relatives) have a direct or indirect material
interest.

Item 8(b) was added to the Commission’s proxy
rules in 1978 (Release No. 34-15384 (December 6,
1978) (43 FR 58552)) following extensive hearings on
the subjects of shareholder communications,
shareholder participation in the corporate electoral
process and corporate governance generally.

See Release Nos. 34-13482 (April 28, 1977) (42 FR
23901) and 34-13901 (August 29, 1977) (42 FR 44860).
Al the hearings, support was expressed for
improving the quality of disclosure to security
holders regarding the structure and composition of
corporate boards of directors in order to enable
security holders to make more informed voting
decisions in elections of directors. The Commission
thereafter adopted Item 6(b), which requires
disclosure of relationships between directors and
certain significant customers, suppliers and
creditors, as well as with law or investment banking
firms that provide services to the registrant. Fora
more complete discussion of the corparate
governance hearings and various staff
recommendations, see Division of Corporation
Finance, U.S. Securities and Exchange Commission,
Staff Report on Corporate Accountability, 96th
Cong., 2d Sess. (Comm. Print 1980) (Senate Comm.
on Banking, Housing and Urban Affairs) (the “Staff
Report™).

i1 Under Item 402(f), @ material interest in a
transaction invelving another entity may arise, in
certain circumstances, from a position with such

this overlap has resulted in some
confusion and duplication with
concomitant burdens on registrants. In
addition, the Commission is concerned
that overly detailed disclosure about
relationships and transactions may
result in truly significant relationships
and transactions being obfuscated by
less important information.

While commentators generally
supported the proposed amendments in
the February Release, a large number of
commentators stated that the
Commission should re-examine the
entire area of disclosure of transactions
and relationships and, as it had
suggested, attempt to develop a uniform
item. Commentators asserted that
investors and security holders are
interested in essentially the same
transactions and business relationships,
so that separate disclosure requirements
for registration statements, periodic
reports and proxy statements should not
be maintained. They also stated that a
uniform item would make document
preparation less burdensome. At the
same time, however, commentators
expressed concern that all of the
requirements of Item 6(b) not be
incorporated into a new item applicable
to registration statements on the basis
that detailed disclosure about directors’
relationships is not necessary for
informed investment decisionmaking
and that substantial additional burdens
should not be imposed on registrants.

As a result of the Commission’s
reexamination of this area, it is
proposing a new uniform Regulation 5-K
item, Item 404, “Certain relationships
and related transactions,” which would
be applicable to registration statements,
periodic reports and proxy statements.
The proposed item represents the
Commission's efforts to extract a basic
package of information about
transactions and relationships that is
important to both investment and voting
decisions. The requirements of proposed
Item 404 are derived, in large part, from
the requirements of Items 402(f) and
6(b). In addition, proposed Item 404
incorporates, with some modifications,
other provisions of Item 402 of
Regulation $-K concerning disclosure of
loans to persons connected with
management and transactions with
promoters so that all provisions
regarding transactions are included in

aother entity. Similarly, Item 8(b) requires the
registrant to focus on a director’s or nominee's
position with significant customers, suppliers and
creditors. Moreover, Item 402(f) requires an
examination of certain transactions that also may
need to be examined to determine the identity of
significant customers, suppliers and creditors under
Item 6{b).

one Regulation S-K item.*? Finally, the
Commission is proposing to amend
various registration forms and periodic
reports, as well as Schedules 14A and
14B, to reference the new Item and to
make other necessary changes.

The Commission believes that these
proposals, if adopted, will maintain the
quality of disclosure received by
security holders and investors while
reducing compliance burdens on
registrants. Moreover, the addition of a
new item to Regulation S-K concerning
certain relationships and related
transactions would constitute another
step in integrating the disclosure
required under the Securities Act and
the Exchange Act.

Pursuant to 5 U.S.C. 605(b), the
Chairman of the Commission has
certified that the amendments proposed
herein, if promulgated, will not have a
significant economic impact on a
substantial number of small entities.
This certification, including the reasons
therefor, is attached to this release.

111. Proposed Item 404: Certain
Relationships and Related Transactions

JA. Proposed Item 404(a)—Transactions
With Management and Others

Proposed Item 404(a) sets forth the
disclosure requirements with respect to
transactions in which certain specified
persons connected with the registrant or
their relatives have a direct or indirect
material interest. Such information is
relevant for investment and voting
decisions as it indicates insiders’
interests in transactions engaged in for
the benefit of public security holders.

The provisions of proposed Item
404(a) are derived from existing Item
402(f).™s The Commission believes that
Item 402(f) has worked quite well to
elicit information on transactions that
are important to investors and security
holders. In addition, a large number of
the commentators responding to the
February Release expressed the view
that Item 402(f)'s requirements should be
the basis of, or at least included in, any
new disclosure item concerning
transactions and relationships with
management. The commentators stated,
among other things, that Item 402(f)'s
materiality standard is an effective
indicator of conflicts of interest that are
important to security holders and
investors. !4

12 Ag discussed /nfra; the provisions concerning
disclosure of transactions with pension plans aré
proposed to be rescinded.

2 Agcordingly, Item 402(f) is proposed to be
rescinded.

% Gimilarly, Congressman John D. Dingell recently
stated in hearings held by a Subcommittee on
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While including the requirments of
Item 402(f) in proposed Item 404(a), the
Commission is making several changes
to clarify certain requirements and to
close certain gaps in the disclosure of
transactions involving relatives of
persons who are connected with the
registrant. First, the $50,000 de minimis
threshold, currently set forth in
Instruction 2C to Item 402(f), is proposed
to be incorporated into the text of Item
404(a). Second, the provision, also
currently contained in Instruction 2C,
regarding aggregation of a series of
similar transactions, is likewise
proposed to be included in the text of
the new item,

Third, the Commission proposes to
require disclosure under Item 404(a) of
the amount of the transaction, in
addition to the amount of any
disclosable interest. Currently,
Instruction 4 to Item 402(f) requires
disclosure of the amount of the
transaction only when it is not
practicable to state the amount of the
interest involved. The Commission
believes that information regarding the
size of the transaction, as well as the
size of the interest of those connected
with management, would be material to
investors and security holders in making
investment or voting decisions relating
to the registrant.

Fourth, the Commission proposes to
change the class of relatives whose
transactions must be disclosed.
Currently, Item 402 requires disclosure
of transactions in which any relative of
a director or officer of the registrant, a
nominee for director, or an owner,
beneficially or of record, of more than
five percent of any class of the
registrant's voting securities, who lives
in the same household as such person,
or who is a director or officer of any
parent or subsidiary of the registrant,
has a direct or indirect material interest.
The Commission believes that Item
402(f) may be too narrow in its coverage
of relatives of persons connected with
management. Potential conflicts of
interest are not necessarily limited to
relatives who live in the same household
or who are employed by parents or
subsidiaries of the registrant; such
e ——

Oversight and Investigations of the House of
ReDresenlaﬂves:

Self-dealing transactions [are] an area in which
Management is most likely to favor itself with the
Potential for substantial harm to shareholders. It is
Precisely in this area of greatest potential harm that
full disclosure is most thoroughly needed.

Transcript of hearings before the Subcommittee
on Oversight and Investigations of the Committee
";“ Energy and Commerce, House of

Presentatives, on H.R. “The administration of the
ederal securities laws and the regulations
;ﬂ;cernmg corporate disclosure,” February 8, 1982,

opportunities may exist for any close
relative of a person connected with
management. Accordingly, the
Commission is proposing to require
disclosure of transactions involving
relatives of the specified persons,
provided they are no more remote than
first cousin. The Commission solicits
specific comment, however as to
whether other classifications of relatives
whose transactions are required to be
disclosed would be more appropriate.

The Commission is not proposing at
this time to make any other changes in
the classes of persons whose
transactions are disclosable. However,
the Commission is requesting comment
on whether transactions of only
“executive officers,” rather than all
officers, should be disclosed. Disclosure
of transactions would then be required
only with respect to officers that
perform policy-making functions. s

The Commission is proposing to
include, as instructions to Item 404(a),
most of the instructions to Item 402(f)
that are not proposed to be incorporated
into the text of the new item.
Instructions 2A, B and D (relating to
transactions that need not be disclosed),
Instruction 2C (relating to aggregation of
periodic installments), Instruction 3
(relating to interests that are not deemed
to be material), Instruction 4 (regarding
the computation of the amount of the
transaction) and Instruction 7 (relating
to transactions involving remuneration)
are proposed as Instructions 1, 2, 3, 4
and 6 to Item 404(a), respectively.'¢
Instruction 5 to Item 402(f) (relating to
the purchase or sale of assets not in the
ordinary course of business) is proposed
to be included in Item 404(a) as
Instruction 5, except that the
Commission is proposing to clarify the
Instruction by moving the portion that
relates only to registration statements
on Form S-11 into that form. Instruction
1 (dealing with information disclosed or
omitted pursuant to other paragraphs of
Item 402), which has been revised
slightly, and Instruction 6 (relating to the
presentation of the Item 402(f)
information in a registration statement)
are proposed to be included as general
instructions to Item 404, since they apply
to all the disclosure requirements
contained in the item. Finally, a new
general instruction is proposed to clarify
the application of the new item to non-
Canadian foreign private issuers that

15 See the definition of "executive officer”
contained in Rule 405 under the Securities Act (17
CFR 230.405) and Rule 3b-7 under the Exchange Act
(17 CFR 240.3b-7).

*¢ Instruction 8, the general materiality instruction
to Item 402(f), is proposed to be incorporated into
new Instruction 1.

are eligible to use Form 20-F (17 CFR
249.220f).

B. Proposed Item 404(b)—Disclosure of
Business Relationships

Proposed Item 404(b) sets forth
requirements applicable to registration
statement, periodic reports and proxy
statements with respect to disclosure of
certain relationships of directors and
nominees for director. The requirements
are derived from Items 6(b)(3), (4). (5)
and (7) of Schedule 14A,*? which are
applicable to registrants other than
investment companies registered under
the Investment Company Act of 1940.%%
Proposed Item 404(b)(1) applies to
disclosure of relationships with
significant customers; proposed Item
404(b)(2) concerns relationships with
significant suppliers; proposed Item
404(b)(3) deals with disclosure of
relationships with significant creditors;
proposed Items 404(b)(4) and (5) deal
with disclosure of relationships with law
and investment banking firms
respectively; and proposed Item
404(b)(6) requires disclosure of any
similar relationships.

The requirements of proposed Item
404(b) are streamlined significantly from
those contained in Item 6(b). The major
changes from the existing requirements
are: (1) Eliminating the need for
registrants to trace directors’
relationships over two years; (2)
eliminating disclosure where a director's
relationships with a significant
customer, supplier or creditor consists
solely of a directorship or employment
with the other entity; (3) eliminating
disclosure where a director owns five
percent or less of the equity interest in
the other entity; (4) raising the
thresholds of payments or indebtedness
that must be met before a relationship is
required to be disclosed; (5) requiring
the specific dollar amount of payments
received by law and investment banking
firms to be disclosed only if such
amount exceeds five percent of such
firm's gross revenues and
unconsolidated gross revenue
respectively; and (8) excluding certain
payments made or received by, or
indebtedness incurred by, certain de
minimis subsidiaries.

The adoption of a Regulation S-K item
applicable to registration statements,
periodic reports and proxy statements
would mean that certain additional
information relating to relationships
would be required to be included in

Y7 Accordingly, Items 6(b)(3), (4), (5) nd (7) are
proposed to be rescinded.

%15 U.S.C. 80a-1 et seq. (the "Investment
Company Act").
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registration statements.'® Such a result
would be in accordance with the views
of some commentators responding to the
February Release who believed that
little distinction could be made in the
information on transactions and
relationships that is relevant to
investment and voting decisions; if
information is relevant to one type of
decision, it also would be relevant to the
other. Thus, there was support for
disclosing relationships in registration
statements on the basis that, among
other things, relationships that are
important for security holders to know
when voting because they may affect
directors' independence also are
important to investors when making
their decisions as to whether to invest in
a company.

In spite of the importance of certain
directors' relationships to investors,
commentators also were of the view that
not all of the relationships currently
required to be disclosed by Items 8(b)(3),
(4) and (5) are equally important to
investment decision-making. In addition,
commentators were concerned that
substantial additional burdens would be
imposed if all of the requirements of
Item 6(b) were applied to registration
statements.

In view of these comments, proposed
Item 404(b) would require disclosure’
only of those relationships currently
required to be disclosed under Items
6(b)(3), (4) and (5) that the Commission
believes are necessary for informed
voting and investment decisions. The
Commission believes that proposed Item
404 strikes an appropriate balance
between security holders' and investors’
needs for meaningful information that
may bear on the ability of directors to
exercise independent judgment and the
compliance costs that generating and
disclosing this information entails. The
differences between proposed Item
404(b) and gurrent Items 6(b)(3), (4) and
(5) are discussed in more detail below.

1. Concurrent Relationships. Item
6(b)(3) currently requires disclosure of
any relationship where a director is, or
has been within the last two full fiscal
years, an officer, director or employee
of, or owns, or has owned within the last
two full fiscal years, in excess of one
percent equity interest in, any entity that
has been a significant customer, supplier
or creditor during the registrant’s last
fiscal year or other appropriate period.
Commentators have asserted that the
requirement to trace directors’

9 Specifically, information on relationships would
be required to be presented in Forms $-1 and S-11.
In addition, such information would be required to
be incorporated by reference into Forms S-2 (17
CFR 239.12) and S-3 (17 CFR 239.13) from the
registrant’s latest annual report on Form 10-K.

relationships over the previous two
years results in disclosure of
relationships that did not, in fact, exist
when the transactions between the
registrant and other entity took place.*

The Commission believes that
conflicts of interest are most likely to
arise when a director's relationship with
a business entity and the registrant's
relationship with such entity are
concurrent. In addition, tracing
directors' relationships over the two
previous years imposes substantial
burdens on registrants and may result,
in certain instances, in misleading
disclosure. Accordingly, the Commission
is proposing to limit disclosure of
directors’ relationships with entities that
have been significant customers,
suppliers or creditors of the registrant
during its last fiscal year to
relationships that existed during that
period.

2. Director and Employee
Relationships. In the February Release,
the Commission proposed to raise the
thresholds of payments made or
received or indebtedness incurred that
must be met before a relationship with a
customer, supplier or creditor is
disclosable where the only relationship
between the registrant and the other
entity is the existence of a common
nonemployee director. Many
commentators stated that disclosure of
relationships based solely on the
existence of common directors should
be eliminated altogether. These
commentators opined, among other
things, that such directors generally are
unaware of transactions between the
registrant and the other entity of which
they are a director, and thus they are
unlikely to be subject to conflicts of
interest due to their relationships.

On the basis of the comments
received and its own experience, the
Commission believes that the need for
disclosure of the existence of business
dealings between entities with common
directors does not justify the effort
involved in making this determination.
Accordingly, the Commission is not
requiring disclosure based solely on
common directorships under proposed
Item 404(b). This is consistent with the
exclusion in proposed Item 404(a)
(based on Item 402(f)) for transactions in
which a person’s interest consists solely
of a directorship with the other entity
involved in the transaction.

* For example, if during year one a nominee had
the requisite equity interest in a company which in
vear two became the registrant's customer, but in
vear two the nominee no longer had an equity
interest in the customer, then in fact there was no
relationship or common interest, but Item 6(b){3)(i)
would require disclosure as if there were.

The Commission also is proposing to
eliminate disclosure where a director's
relationship with a significant customer,
supplier or creditor arises merely from
the director's employment as other than
an officer with the other entity.
Situations where a person is a director
of the registrant and also an employee,
other than an officer, of the other entity
are apt to arise infrequently.

3. Equity Ownership. In the February
Release, the Commission proposed to
raise, from one percent to five percent,
the ownership threshold for disclosure
of business relationships between the
registrant and a significant customer,
supplier or creditor in which a director
has an equity interest. This proposal
was overwhelmingly endorsed by
commentators who agreed with the
Commission that the increased
threshold would help to reduce burdens
and allow security holders to focus more
readily on disclosure of more significant
relationships. Accordingly, proposed
Item 404(b) utilizes a five percent equity
ownership threshold.

4. Thresholds of Payments or
Indebtedness. Currently, a customer
relationship is required to be disclosed
under Items 6(b)(3)(i) and (ii) if the
amount of payments made or proposed
to be made to the registrant or its
subsidiaries for property or services
during the registrant’s last full fiscal
year exceeds one percent of the
registrant's consolidated gross revenues
for its last full fiscal year. Similarly, a
supplier relationship is disclosable
under Items 8(b)(3)(iv) and (v) if
payments made or proposed to be made
by the registrant or its subsidiaries for
property or services during the other
entity’s last full fiscal year exceeds one
percent of such other entity's
consolidated gross revenues for its last
full fiscal year.

In the February Release, the
Commission proposed to raised the
thresholds of payments, where the only
relationship between the registrant and
the other entity consists of the existence
of a common nonemployee director, to
five percent of the registrant's
consolidated gross revenues, in the case
of customers, and to five percent of the
other entity’s consolidated gross
revenues, in the case of suppliers.
Agreeing with the proposal, many
commentators stated, furthermore, that
the one percent thresholds are too low
and do not focus on truly significant
relationships, regardless of the nature of
the relationship between the registrant
and the other entity. To improve the
quality of disclosure, commentators
suggested across-the-board increases I
the thresholds.
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In view of these comments, the
Commission is proposing to establish
consolidated gross revenues thresholds
of five percent in Items 404(b) (1) and
(2). The Commission believes, however,
that the significance of a customer or
supplier relationship should be
determined by reference to the
percentage of business from the point of
view of both the registrant and the other
entity involved in the transaction.
Accordingly, proposed Item 404(b)
applies the five percent test to the
consolidated gross revenues of the
registrant and to the consolidated gross
revenues of the other entity, regardless
of whether the registrant is making or
receiving payments.

Proposed Item 404(b)(2) also changes
the time period over which payments
made, or proposed to be made, by the
registrant or its subsidiaries are
measured from the other entity's last or
current fiscal year to the registrant'’s last
or current fiscal year. The proposed time
period is congistent with that over
which payments made to the registrant
or its subsidiaries are measured under
proposed Item 404(b)(1) (derived from
Items 6(b)(3) (i) and (ii)).

In conformity with the change
regarding payments, the Commission is
proposing to incorporate into proposed
ltem 404(b) a five percent consolidated
gross assets threshold of indebtedness
that must be met before a relationship
with a creditor is required to be
disclosed. Current Item 6(b)(3)(iii)
requires disclosure of a director's
relationship with any entity to which the
registrant or its subsidiaries was
indebted, at any time during the last
liscal year, in excess of one percent of
the registrant’s consolidated gross
assets, or $5,000,000, whichever is less.
In the February Release, the
Commission proposed to raise the
consolidated gross assets threshold to
five percent and to eliminate the
alternative $5,000,000 threshold where
the only relationship between the
registrant and the creditor is the
existence of a common nonemployee
director. A substantial number of
Commentators advocated raising the
Percentage threshold and, in particular,
tliminating the $5,000,000 alternative
threshold regardless of the nature of the
relationship between the registrant and
the creditor, as they believed the
alternative threshold imposed a greater
burden on large companies whose
'ndebtedness to any particular creditor
may be in excess of $5,000,000 but less
‘nan one percent of the company’s
tonsolidated gross assets.

The Commission agrees that larger
“ompanies should not bear a

disproportionate burden with respect to
disclosure of relationships with
creditors. Accordingly, the Commission,
while setting the consolidated gross
assets threshold in proposed Item
404(b)(3) at five percent, is not including
the $5,000,000 alternative threshold
therein.

5. Relationships with Law and
Investment Banking Firms. Currently,
Item 6(b)(4) requires disclosure of
whether any director is a member or
employee of, or is associated with, a law
firm that the issuer has retained in the
last two full fiscal years or proposes to
retain in the current fiscal year. Item
6(b)(5) requires similar disclosure of
relationships of directors with
investment banking firms. In February
Release, the Commission proposed to
retain, as separate items, the
requirements to disclose relationships
with law and investment banking firms
and to add a statement to the effect that
a registrant would not be required to
specify the amount of transactions
between the registrant and the law or
investment banking firm if such amount
did not exceed $50,000.

The majority of the commentators
supported this proposal, but argued that
the $50,000 figure above which the
Commission would require disclosure of
the dollar amounts of payments was
much too low to elicit important
information for security holders, given
the amounts that ordinarily are paid by
companies each year for legal or
investment banking services. In
addition, a few commentators objected
to relationships with law and
investment banking firms being treated
differently from relationships with other
entities that supply services to the
registrant, which would be disclosable
only if certain thresholds were met.

The Commission is reevaluating the
requirements concerning disclosure of
relationships with law and investment
banking firms in light of the changes in
both the composition of boards of
directors ?! and in the nature of
relationships between registrants and
law and investment banking firms.
Proposed Items 404(b)(4) and (5) would
continue to require disclosure of these
relationships regardless of the dollar
amount involved, but would permit the
omission of the dollar amounts which do
not exceed five percent of the law firm's
gross revenues or the investment
banking firm's consolidated gross

# See Release No. 34-18532 (March 3, 1982) (47 FR
10792) analyzing the results of the Commission's
1881 proxy monitoring program, which indicates a
downward trend in the presence of lawyers and
investment bankers on boards of directors.

revenues.?? The Commission, however,
solicits specific comment as to whether
relationships with law and investment
banking firms should be treated in the
same fashion as relationships with other
suppliers of services by requiring both
the relationship and the dollar amount
involved to be disclosed only if the five
percent gross revenue threshold is met.

8. Other Changes. While incorporating
various current disclosure requirements
of Item 6(b)(3) into proposed Item 404(b),
the Commission is proposing to clarify
several of these disclosure provisions
and to reduce the costs of compliance.
First, the Commiission is proposing to
add Instruction 3B to Item 404(b), which,
consistent with previous staff
interpretations, would permit registrants
to exclude amounts due for purchases
subject to the usual trade terms in
calculating their aggregate amount of .
indebtedness. This exclusion is based
on a proposal in the February Release
which was supported by commentators.
The Commission believes that trade
debt is more appropriately considered in
connection with the calculation of
amounts arising from customer and
supplier relationships pursuant to
proposed paragraphs (b)(1) and (2) of
Item 404. In addition, this exclusion
would result in the consistent treatment
of trade debt for purposes of Item 404.

Second, the Commission is proposing
that Item 404(b)(3), consistent with
previous staff interpretations, refer to
the aggregate amount of indebtedness as
of the end of the registrant’s fiscal year.
This provision is derived from a similar
proposal in the February Release that
was supported by commentators.

The Commission also is proposing to
permit the exclusion of payments for
property or services when the
transaction involves the rendering of
services as a common or contract
carrier, in addition to the exclusion in
current Item 6(b)(3) which permits such
exclusion when services are performed
as a public utility. This proposal, which
also is derived from the February
Release, would be consistent with
proposed paragraph (a) of Item 404.

Finally, the Commission is proposing
to permit registrants, when computing
aggregate amounts of payments for
services or property or indebtedness
under Item 404{b), to exclude payments
made or received by, or indebtedness
incurred by, certain de minimis

*In order to treat these relationships in a more
similar manner to those of other suppliers of
services, proposed Items 404(b)(4) and (5) waould not
require disclosure of a director's position as an
associate or employee of (other than of counsel to) a
law or investment banking firm that provides
services to the registrant.
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subsidiaries. The proposal, derived from
a proposal made in the February
Release but modified in response to
comments, is intended to reduce costs of
compliance without a loss of significant
information to investors.

The February Release proposed that
payments made or received by five
percent subsidiaries or indebtedness
incurred by such subsidiaries be
excluded from the calculations of
payments or indebtedness. A “five
percent subsidiary,” in turn, was defined
as a “significant subsidiary” under Rule
1-02(v) of Regulation S-X,* except that
the applicable assets and income
thresholds were to be five, rather than
ten, percent. The exclusion was
proposed to be made available,
however, only if all five percent
subsidiaries engaged in transactions,
when considered in the aggregate as a
single subsidiary, would not constitute a
significant subsidiary under Rule 1~
02(v).

The proposal met with substantial
criticism. Commentators objected that
the introduction of the new “five percent
subsidiary" concept would cause
confusion and argued that the
“significant subsidiary" concept
contained in Rule 1-02(v) could be
utilized in connection with the exclusion
without any loss of meaningful
information to security holders.
Commentators also believed that the
requirement to aggregate payments or
indebtedness of all de minimis
subsidiaries in determining whether the
exclusion is applicable would impose
substantial burdens on registrants that
would outweigh any benefits that might
otherwise be achieved.

In accordance with the views of
commentators, the proposed exclusions
utilize the existing concept of
“significant subsidiary.” Thus, proposed
Instructions 2C and 3C to Item 404(b)
permit registrants, when computing the
aggregate amount of payments for
services or property or indebtedness, to
exclude payments made or received by,
or indebtedness incurred by,
subsidiaries other than significant
subsidiaries as defined in Rule 1-02(v).
However, this exclusion is proposed to
be made available only if all
subsidiaries other than significant
subsidiaries engaged in transactions,
when considered in the aggregate as a
single subsidiary, would not constitute a
significant subsidiary.* The

#117 CFR 210.1-02(v).

2 For example, under proposed Instruction 2C, if
a specified entity made payments for property or
services to a subsidiary constituting 3 percent of the
registrant's consolidated assets, to a subsidiary
constituting 4 percent of the registrant’s
consolidated assets and to a subsidiary constituting

Commission continues to believe that,
when the de minimis subsidiaries, in the
aggregate, represent a material part of
the registrant’s business, such
transactions would be important to
investors.

- C. Proposed Item 404(c)—Indebtedness

of Management

In connection with the development of
a uniform item on transactions and
relationships, the Commission has
examined Item 402 of Regulation S-K,
the focus of which is management
remuneration, with a view towards
determining if any provisions contained
therein, in addition to the provisions on
transactions with management
contained in Item 402(f), would be more
appropriately included in proposed Item
404. On the basis of this examination,
the Commission is proposing to move
the provisions regarding disclosure of
management indebtedness, currently
elicited by Item 402(e), into proposed
Item 404 as paragraph (c).** The
Commission believes that information
regarding loans is more appropriately
elicited under a transactions disclosure
item than a remuneration disclosure
item.

The Commission is proposing several
changes in the disclosure provisions
regarding loans to management in
connection with the inclusion of those
provisions in proposed Item 404(c). First,
the Commission proposes to modify the
persons whose connections with
management require that their
indebtedness be disclosed under Item
404(c) to conform more closely to the
persons whose transactions must be
disclosed under Item 404(a).

Currently, Item 402(e) requires
disclosure of indebtedness of directors,
officers and nominees and associates of
such persons. Through the definition of
“associate” under Securities Act Rule
405 and Exchange Act Rule 12b-2, (17
CFR 240.12b-2), Item 402(e) covers
substantially the same types of family
relationships as currently are specified
in Item 402(f). Just as the Commission
believes that Item 402(f) is too limited in
its coverage of relatives, and thus is
broadening that coverage in proposed
Item 404(a), it also believes that Item
402(e) is likewise too limited.

11 percent of the registrant's consolidated assets,
the amount of the payments to the 3 and 4 percent
subsidiaries could be disregarded in determining
whether the disclosure is required under Item
404(b)(1). If, however, the same entity made
payments to a subsidiary constituting 8 percent of
the registrant’s consolidated assets and to a
subsidiary constituting 6 percent of the registrant's
consolidated assets, the amount of these payments
would be included in an Item 404(b)(1) computation.

5 {n connection therewith, Item 402(e) is proposed
to be rescinded.

Opportunities for obtaining loans from a
registrant may arise for any close
relatives of directors, officers, or
nominees, regardless of where such
relatives live or whether they are
officers of the registrant's parents or
subsidiaries. Accordingly, the
Commission is proposing to apply the
provisions regarding disclosure of loans
to all relatives, provided that they are
no more remote than first cousin,*®

Second, the Commission is proposing
to move the threshold of indebtedness
that triggers disclosure, currently
contained in Instruction 2 to Item 402(e),
into the text of proposed Item 404(c) and
to raise the threshold to be consistent
with that applicable to transactions
generally. Currently, Item 402(e) requires
disclosure of aggregate indebtedness in
excess of the lesser of $25,000 or one
percent of the registrant's total assets,
whereas the threshold applicable to
transactions generally under proposed
Item 404(a) is $50,000. The Commission
believes that loans aggregating less than
$50,000 are generally de minimis so that
conforming the thresholds of
transactions and indebtedness will ease
compliance burdens without sacrificing
information important to security
holders.?

Third, the Commission is proposing to
include the provisions currently
contained in Instruction 1 to Item 402(e),
concerning the naming of the person
whose indebtedness is required to be
disclosed, into the text of the proposed
new item.

The Commission is proposing, as
instructions to Item 404(c), instructions
based on the provisions of existing
Instructions 2, 3 and 4 to Item 402(e),
with several modifications.?® First, the
exclusion in current Instruction 2
(proposed Instruction 1) for fransactions
in the ordinary course of business is
proposed to be eliminated as duplicative
of the exclusions for ordinary travel and
expense advances. In connection with
this, the Commission is proposing to
eliminate, as unnecessary, the language
in current Instruction 3 (proposed
Instruction 2) that makes clear that the
ordinary course of business exclusion

*The Commission is proposing to specify in ltem
404(c) the persons currently covered by the term
“associate” whose indebtedness will continue to be
required to be disclosed, as well as the modified
class of relatives.

*"|n this regard, related party transactions,
including loans, must be disclosed in the financial
statements, regardless of their size, if they are
material. See Statement of Financial Accounting
Standards No. 57 (March 1982).

*Instruction 5 (relating to disclosure of
indebtedness in registration statements) is not
proposed as an instruction to Item 404(c) as itis
duplicative of proposed genera! Instruction 2.
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does not permit registrants in the
business of making loans to omit
disclosure of loans in excess of the
specified threshold.

Finally, the Commission is proposing
to amend the remainder of current
Instruction 3 (proposed Instruction 2),
which exempts banks, savings and loan
associations and broker-dealers
extending credit under Federal Reserve
Regulation T * from having to describe
loans made in the ordinary course of
business on substantially the same
terms as those for comparable
transactions that do not involve more
than the normal risk of collectability, to
limit the exemption to loans that are not
nonperforming.* The Commission
believes that abbreviated disclosure is
not appropriate in the case of loans that
are in default or as to which there are
serious problems with respect to
repayment.

This proposal is derived from a
similar proposal made in the February
Release, exept that disclosure is
proposed to be required only of loans
that were nonperforming at the end of
the registrant's fiscal year, rather than at
any time during the fiscal year. While
comments on the proposal generally
were supportive, commentators believed
it would be unduly burdensome to have
to determine whether loans had been
nonperforming at any time during the
fiscal year,®

D. Proposed Item 404(d)—Transactions
With Promoters

The Commission believes that
disclosure of transactions with
promoters, currently elicited by Item
402(h) of Regulation S-K, may be more

#12 CFR Part 220.

*“Nonperforming" is proposed to be defined in a
manner consistent with Industry Guide 3,
“Statistical Disclosure by Bank Holding
Companies,” Thus, more information would be
required with respect to loans that (i) are accounted
for on & non-accrual basis; (ii) are contractually past
due 80 days or more with respect to principal or
interest; (iii) have been renegotiated to provide a
reduction in principal or interest payments due to a
det?rioration in financial condition of the borrower;
or (iv) are now gurrent but about which serious
seoubts exist regarding compliance with repayment

rms,

" Concurrent with this proposal, the Commission
'8 proposing amendments to Article 9 of Regulation
§-X, that, among other things, would revise the
Tequirement to disclose aggregate indebtedness of
related parties in excess of a specified amount and
to require disclosure of nonperforming loans if they
‘epresent a significant portion of the total reported
related party loans, Release No. 33-6417 (July 9,
1882). In that release, the Commission is proposing
to rescind Schedule 1 which requires disclosure of
loans from the registrant to its executive officers
and principal shareholders. However, the
Commission solicits specific comments as to
whether that schedule should be included in proxy
slatements. Proposed Item 404 excludes such loans
made in the ordinary course of business.

appropriately included with the other
provisions concerning potential conflicts
of interest in proposed Item 404.
Accordingly, the Commission proposes
to rescind Item 402(h) and to move the
disclosure requirements of current Item
402(h) into Item 404, as paragraph (d),
without proposing any changes in the
substance of the provisions.

E. Transactions With Pension or Similar
Plans

Finally, the Commission's
examination of the provisions of Item
402 has led it to propose the rescission
of current Item 402(g) regarding
disclosure of transactions with pension
or similar plans. The Commission
believes that the item is unnecessary in
view, among other things, of the extent
to which affiliated transactions by
pension plans generally are regulated
under the Employee Retirement Income
Security Act of 1974.32 However, specific
comments are requested as to whether
such action will eliminate meaningful
disclosure.

IV. Proposed Amendments to Item 6(b)

As a result of the proposed
incorporation of the substantive
requirements relating to disclosure of
relationships with significant customers,
suppliers and creditors into Item 404, the
Commission is proposing new Items 6(b)
(1) and (2) which instruct registrants to
furnish the information required by Item
404 of Regulation S-K.* Proposed Item 6
(b)(1) requires registrants to furnish the
information required by Items 404 (a), (c)
and (d). Proposed Item 6(b) (2) requires
registrants, other than investment
companies registered under the
Investment Company Act, to furnish the
information required by Item 404 (b).
This limitation to registrants other than
registered investment companies is
consistent with current requirements.

In connection with its review of the
requirements relating to disclosure of
relationships, the Commission has
reexamined the provisions of existing
Items 6(b) (1) and (2) relating to
disclosure of employment experience
and family relationships of directors.
Item 6(b)(1) currently requires disclosure
of whether any director or nominee has
during the past five years had a
principal occupation or employment
with any of the issuer’s parents,
subsidiaries or other affiliates. Item
401(e) of Regulation S-K calls for
disclosure of a similar nature, requiring
registrants to furnish a brief account of
the business experience during the past

3229 U.5.C. 1001 et seq.
% As discussed infra, current Items 6(b) (1) and
{2) are proposed to be rescinded.

five years of each director, executive
officer, nominee for director or
executive officer and certain other
persons, including the person’s principal
occupation and employment during the
period and the name and principal
business of any corporation or other
organization in which such occupations
and employment were carried on.

The Commission believes that the
existence of two items concerning past
experience is duplicative and
unnecessary. Accordingly, the
Commission is proposing to rescind Item
6(b)(1) and amend Item 401(e) to require
that registrants, in identifying any
corporations or other organizations by
which the enumerated persons have
been employed during the past five
years, indicate whether such
corporation or organization is a parent,
subsidiary or other affiliate of the
registrant.

Item 6(b)(2) of Schedule 14A currently
requires to indicate whether any
director or nominee is related to any
executive officer of the registrant's
parents, subsidiaries or other affiliates.
Disclosure of family relationships also is
covered by Item 401(d) of Regulation S-
K, which requires registrants to indicate
family relationships between the
registrant's executive officers, directors
and nominees for executive officer or
director.

The Commission believes that only
one item pertaining to disclosure of
family relationships is necessary.
Accordingly, the Commission is
proposing to rescind Item 6(b)(2). While
current Item 6(b)(2) is slightly more
expansive in that it includes relatives
employed by parents, subsidaries and
other affiliates, the Commission does
not believe that such relationships are
sufficiently important to investors that
they must be disclosed. To the extent
that a close relative of a director,
including a relative that is an executive
officer of a parent or subsidiary, has a
material interest in a transaction
involving the registrant, that interest
would be disclosed under proposed Item
404(a).

Finally, the Commission proposes to
rescind Item 6({b)(6) which requires
disclosure if the nominee or director is a
control person of the issuer, Based on its
experience, the Commission believes
that such disclosure does not add any
material information to that which is
otherwise available to security holders
and investors.

V. Coordinating Amendments to Forms
and Schedules

In coordination with the proposal of
uniform Regulations S-K Item 404, the
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Commission is proposing to amend
registration Forms S-1 and S-11 under
the Securities Act, and Forms 10 and 10-
K and Schedules 14A and 14C under the
Exchange Act to require the information
called for by Item 404. The Commission
is also proposing certain renumbering
changes necessitated by the addition of
proposed Item 404 to such forms and
schedules.®*

V1. Request for Comment

Any interested person wishing to
submit written comments on the
proposed amendments, as well as on
other matters that might have an impact
on the proposals contained herein, are
requested to do so. In addition to the
issues raised above, the Commission
requests comment on whether the
proposed item and amendments, if
adopted, would have an adverse effect
on competition or would impose a
burden on competition which is neither
necessary nor appropriate in furthering
the purposes of the Exchange Act.
Comments on this inquiry should
include, to the extent feasible, detailed
empirical and evidentiary material in
support of any conclusions, opinions or
positions. Comment on this inguiry will
be considered by the Commission in
complying with its responsibilities under
Section 23(a)(2) of the Exchange Act.

List of Subjects in 17 CFR Parts 229, 239,
240 and 249.

Reporting requirements and securities.
VIL Text of Proposals

In accordance with the foregoing, it is
proposed to amend Title 17, Chapter II,
of the Code of Federal Regulations as
follows:

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933
AND SECURITIES EXCHANGE ACT OF
1934—REGULATION S-K

1. By revising paragraph (e)(1) of
§ 229.401 to read as follows:

§229.401 (ltem 401) Directors and
executive officers.

- - - - -

(e) Business experience—(1)
Background. Give a brief account of the
business experience during the past five
years of each director, executive officer,
person nominated or chosen to become
a director or executive officer, and each
person named in answer to paragraph
(c) of this section. The account should
set forth each person’s principal
occupations and employment during the

34 When final action is taken on the amendments
proposed herein, certain other technical
amendments may be necessary.

past five years and the name and
principal business of any corporation or
other organization in which such
occupations and employment were
carried on, including whether such
corporation or organization is a parent,
subsidiary or other affiliate of the
registrant. When an executive officer or
person named in response to paragraph
(c) of this section has been employed by
the registrant or a subsidiary of the
registrant for less than five years, a brief
explanation shall be included as to the
nature of the responsibility undertaken
by the individual in prior positions to
provide adequate disclosure of his prior
business experience. What is required is
information relating to the level of his
professional competence, which may
include, depending upon the
circumstances, such specific information
as the size of the operation supervised.

- » . - -

§ 229.402 [Amended]

2. By revising § 229.402 to change its
title to Management remuneration, to
remove paragraphs (e)-(h) and to
redesignate paragraph (i) as paragraph
(e).

3. By adding § 229.404 to read as
follows:

§ 229.404 (Item 404) Certain relationships
and related transactions.

(a) Transactions with management
and others. Describe briefly any
transaction, or series of similar
transactions, since the beginning of the
registrant's last fiscal year, or any
currently proposed transaction, or series
of similar transactions, to which the
registrant or any of its subsidiaries was
or is to be a party, in which the amount
involved exceeds $50,000 and in which
any of the following persons had, or is to
have, a direct or indirect material
interest, naming such person and
indicating the person's relationship to
the registrant, the nature of such
person's interest in the transaction, the
amount of such transaction and, where
practicable, the amount of such person's
interest in the transaction:

(1) Any director or officer of the
registrant;

(2) Any nominee for election as a
director;

(3) Any security holder who is known
to the registrant to own of record or
beneficially more than five percent of
any class of the registrant's voting
securities; and

(4) Any relative, by blood, marriage or
adoption, of any of the foregoing
persons who has no more remote
relationship to such person than first
cousin.

Instructions to Paragraph (a) of Item 404

1. No information need be given in-answer
to this Item 404(a) as to any transaction
where:

A. The rates or charges involved in the
transaction are determined by competitive
bids, or the transaction involves the
rendering of services as a common or
contract carrier, or public utility, at rates or
charges fixed in conformity with law or
governmental authority;

B. The transaction involves services as a
bank depository of funds, transfer agent,
registrar, trustee under a trust indenture, or
similar services;

C. The interest of the specified person
arises solely from the ownership of securities
of the registrant and the specified person
receives no extra or special benefits not
shared on a pro rata basis.

There may be situations where, although
this instruction does not expressly authorize
nondisclosure, the interest of a specified
person in a particular transaction or series of
transactions is not a direct or indirect
material interest. In that case, information
regarding such interest and transaction is not
required to be disclosed in response to this
paragraph. In determining the significance of
the information to investors, the importance
of the interest to the person having the
interest, the relationship of the parties to the
transaction with each other, and the amount
involved in the transaction are among the
factors to be considered.

2. In computing the amount involved in the
transaction or series of similar transactions,
include all periodic installments in the case
of any lease or other agreement providing for
periodic payments or installments.

3. This paragraph calls for disclosure of
indirect, as well as direct, material interests
in transactions. A person who has a position
or relationship with a firm, corporation, or
other entity that engages in a transaction
with the registrant or its subsidiaries may
have an indirect interest in such transaction
by reason of such position or relationship.
However, a person shall be deemed not to
have a material indirect interest in a
transaction within the meaning of this
paragraph where:

A. The interest arises only (i) from such
person's position as a director of another
corporation or organization which is a party
to the transaction; or (ii) from the direct or
indirect ownership by such person and all
other persons specified in paragraphs (a)(1)
through (4) of this Item, in the aggregate, of
less than a ten percent equity interest in
another person (other than a partnership)
which is a party to the transaction; or (iii)
from both such position and ownership;

B. The interest arises only from such
person's position as a limited partner in &
partnership in which the person and all other
persons specified in paragraphs (a)(1) through
(4) of this Item had an interest of less than
ten percent; or

C. The interest of such person arises solely
from the holding of an equity interest
(including a limited partnership interest but
excluding a general partnership interest), or 8
creditor interest, in another person which is 8
party to the transaction with the registrant or
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any of its subsidiaries and the transaction is
not material to such other person,

4. The amount of the interest of any
specified person shall be computed without
regard to the amount of the profit or loss
involved in the transaction.

5. In describing any transaction involving
the purchase or sale of assets by or to the
registrant or any of its subsidiaries, otherwise
than in the ordinary course of business, state
the cost of the assets to the purchaser and, if
acquired by the seller within two years prior
to the transaction, the cost thereof to the
seller. Indicate the principle followed in
determining the registrant's purchase or sale
price and the name of the person making such
determination.

6. Information shall be furnished in answer
to this paragraph with respect to transactions
not excluded above which involve
remuneration from the registrant or its
subsidiaries, directly or indirectly, to any of
the specified persons for services in any
capacity unless the interest of such persons
arises solely from the ownership individually
and in the aggregate of less than ten percent
of any class of equity securities of another
corporation furnishing the services to the
registrant or its subsidiaries.

(b) Certain business relationships.
Describe any of the following
relationships that exist, indicating the
identity of the entity with which the
registrant has such a relationship, the
name of the nominee or director
affiliated with such entity and the
nature of such nominee's or director’'s
affiliation, the relationship between
such entity and the registrant and the
amount of the business done between
the registrant and the entity during the
registrant’s last full fiscal year or
proposed to be done during the
registrant's current fiscal year:

(1) If the nominee or director is an
officer of, or owns of record or
beneficially in excess of five percent
equity interest in, any business or
professional entity that has made during
the registrant's last full fiscal year, or
proposes to make during the registrant's
current fiscal year, payments to the
registrant or its subsidiaries for property
or services in excess of five percent of
the registrant's or other entity's
consolidated gross revenues for its last
full fiscal year;

(2) If the nominee or director is an
officer of, or owns of record or
beneficially in excess of five percent
equity interest in, any business or
professional entity to which the
registrant or its subsidiaries has made
during the registrant's last full fiscal
year, or proposes to make during the
Tegistrant's current fiscal year,
Payments for property or services in
excess of five percent of the registrant's
or other entity's consolidated gross
revenues for its last full fiscal year;

(3) If the nominee or director is an
officer of, or owns of record or
beneficially in excess of five percent
equity interest in, any business or
professional entity to which the
registrant or its subsidiaries was
indebted at the end of the registrant's
last full fiscal year in an aggregate
amount in excess of five percent of the
registrant's total consolidated assets at
the end of such fiscal year;

(4) If the nominee or director is a
member of, or of counsel to, a law firm
which the issuer has retained during the
last fiscal year or proposes to retain
during the current fiscal year, Provided,
however, That the dollar amount of fees
paid to a law firm by the registrant need
not be disclosed if such amount does not
exceed five percent of the law firms
gross revenues for its last fiscal year.

(5) If the nominee or director is a
director, partner or officer of any
investment banking firm which has
performed services for the registrant,
other than as a participating underwriter
in a syndicate, during the last fiscal year
or which the registrant proposes to have
perform services during the current year,
provided, however, that the dollar
amount of compensation received by an
investment banking firm need not be
disclosed if such amount does not
exceed five percent of the investment
banking firm's consolidated gross
revenues for its last fiscal year;

(8) Any other relationships that the
registrant is aware of between the
nominee or director and the registrant
that are substantially similar in nature
and scope to those relationships listed
above.

Instructions to Paragraph (b) of Item 404

1. In order to determine whether payments
or indebtedness exceed five percent of the
consolidated gross revenues of any entity
other than the registrant for such entity's last
full fiscal year, it is appropriate to rely on
information provided by the nominee or
director.

2. In calculating payments for property and
services the following may be excluded:

A. Payments where the rates of charges
involved in the transaction are determined by
competitive bids, or the transaction involves
the rendering of services as a common
contract carrier, or public utility, at rates or
charges fixed in conformity with the law or
governmental authority;

B. Payments that arise solely from the
ownership of securities of the registrant and
no extra or special benefit not shared on a
pro rata basis by all holders of the class of
securities is received;

C. Payments made or received by
subsidiaries other than significant
subsidiaries as defined in Rule 1-02(v) of
Regulation S-X [17 CFR 210.1-02(v)],
provided that all such subsidiaries making or
receiving payments, when considered in the

aggregate as a single subsidiary, would not
constitute a significant subsidiary as defined
in Rule 1-02(v).

3. In calculating indebtedness the following
may be excluded:

A. Debt securities that have been publicly
offered, admitted to trading on a national
securities exchange, or quoted on the
automated quotation system of a registered
securities association;

B. Amounts due for purchases subject to
the usual trade terms;

C. Indebtedness incurred by subsidiaries
other than significant subsidiaries as defined
in Rule 1-02(v) of Regulation S-X [17 CFR
210.1-02(v)), provided that all such
subsidiaries incurring indebtedness, when
considered in the aggregate as a single
subsidiary, would not constitute a significant
subsidiary as defined in Rule 1-02(v).

(c) Indebtedness of management. If
any of the following persons has been
indebted to the registrant or its
subsidiaries at any time since the
beginning of the registrant’s last fiscal
year in an amount in excess of $50,000,
indicate the name of such person, the
nature of the person's relationship by
reason of which such person's
indebtedness is required to be
described, the largest aggregate amount
of indebtedness outstanding at any time
during such period, the nature of the
indebtedness and of the transaction in
which it was incurred, the amount
thereof outstanding as of the latest
practicable date and the rate of interest
paid or charged thereon:

(1) Any director or officer of the
registrant;

(2) Any nominee for election as a
director;

(3) Any corporation or organization
(other than the registrant or a majority-
owned subsidiary of the registrant) of
which any of the persons specified in
paragraphs 404(c)(1) or (c)(2) above is an
officer or partner or is, directly or
indirectly, the beneficial owner of ten
percent or more of any class of equity
securities;

(4) Any trust or other estate in which
any of the persons specified in
paragraphs 404(c)(1) or (c)(2) above has
a substantial beneficial interest or as to
which such person serves as a trustee or
in a similar capacity; and

(5) Any relative, by blood, marriage or
adoption, of any of the persons specified
in paragraphs 404(c)(1) or (c)(2) above
who has no more remote relationship to
such person than first cousin.

Instructions to Paragraph (c) of Item 404

1. Exclude from the determination of the
amount of indebtedness all amounts due from
the particular person for purchases subject to
usual trade terms and for ordinary travel and
expense advances.
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2. If the lender is a bank, savings and loan
association, or broker-dealer extending credit
under Federal Reserve Regulation T (12 CFR
Part 220) and the loans are not
nonperforming, disclosure may consist of a
statement, if such is the case, that the loans
to such persons (A) were made in the
ordinary course of business, (B) were made
on substantially the same terms, including
interest rates and collateral, as those
prevailing at the time for comparable
transactions with other persons, and (C) did
not involve more than the normal risk of
collectability or present other unfavorable
features. For purposes of this instruction,
“nonperforming loans" are loans that, at the
end of the registrant’s last fiscal year, were
within any of the following categories: (i)
Loans accounted for on a nonaccrual basis;
(ii) loans contractually past due 80 days or
more as to interest or principal payments; (iii)
loans, the terms of which have been
renegotiated to provide a reduction or
deferral of interest or principal because of
deterioration in the financial position of the
borrower; or (iv) loans now current where
there are serious doubts as to the ability of
the borrower to comply with present loan
repayment terms. A renewal on current
market terms at maturity will not be
considered a renegotiation within the
meaning of clause (iii) of this instruction.

3. If any indebtedness required to be
described arose under Section 16(b) of the
Exchange Act and has not been discharged
by payment, state the amount of any profit
realized, that such profit will inure to the
_ benefit of the registrant or its subsidiaries
and whether suit will be brought or other
steps taken to recover such profit. If, in the
opinion of counsel, a question reasonably
exists as to the recoverability of such profit,
it will suffice to state all facts necessary to
describe the transactions, including the prices
and nurhber of shares involved.

(d) Transactions with promoters.
Registrants that have been organized
within the past five years and that are
filing a registration statement on Form
S-1 under the Securities Act (§ 239.11 of
this chapter) or on Form 10 under the
El):clillange Act (§ 249.210 of this chapter)
shall:

(1) State the names of the promoters,
the nature and amount of anything of
value (including money, property,
contracts, options or rights of any kind)
received or to be received by each
promoter, directly or indirectly, from the
registrant and the nature and amount of
any assets, services or other
consideration therefor received or to be
received by the registrant; and

(2) As to any assets acquired or to be
acquired by the registrant from a
promoter, state the amount at which the
assets were acquired or are to be
acquired and the principal followed or
to be followed in determining such
amount and identify the persons making
the determination and their relationship,
if any, with the registrant or any
promoter. If the assets were acquired by

the promoter within two years prior to
their transfer to the registrant, also state
the cost thereof to the promoter.

Instructions to Item 404

1. No information need be given in
response to any paragraph of this Item as to
any remuneration or other transaction
reported in response to any other paragraph
of this Item or to Item 402 of Regulation S-K
(§ 229.402 of this chapter) or as to any
remuneration or transaction with respect to
which information may be omitted pursuant
to any other paragraph of this Item or Item
40.

2.

2. If the information called for by this Item
is being presented in a registration statement
filed pursuant to the Securities Act or the
Exchange Act, the period for which the
information called for shall be reported is the
previous three years.

3. A non-Canadian foreign private issuer
eligible to use Form 20-F (§ 249.220f of this
chapter) may respond to this Item only to the
extent that the registrant discloses to its
security holders or otherwise makes public
the information specified in this Item.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

4, By revising § 239.11 to add a new
paragraph (m) to Item 11 as follows:

§239.11 Form S-1, registration statement
under the Securities Act of 1933.

* - - - -

Item 11. Information With Respect to the
Registrant,
L - - L *

(m) Information required by Item 404 of
Regulation S-K (§ 229.404 of this chapter),
certain relationship and related transactions.

L] * - - -

5. By revising § 239.18 to renumber
Items 23-35 as Items 24-36 and to add a
new Item 23 to read as follows:

§239.18 Form S-11, for registration under
the Securities Act of 1933 of securities of
certain real estate companies.

- - - L] *

Item 23. Transactions with Management
and Related Transactions.

Furnish the information required by Item
404 of Regulation S-K (§ 229.404 of this
chapter). If the information prescribed by
Instruction 4 to Item 404(a) is included and
the assets have been acquired by the seller
within five years prior to the transaction,
disclose the aggregate depreciation claimed
by the seller for federal income tax purposes.

- - - - -

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

6. By revising paragraph (b) of Item 6
of § 240.14a-101 to read as follows:

§ 230.14a-101 Schedule 14A. Information
required in proxy statement.

. - - - *

Item 6. Directors and executive officers.
* - - - -

(b)(1) Furnish the information required by
Item 404 (a), (c) and (d) of Regulation S-K
(8 229.404 of this chapter).

(2) With respect to registrants other than
investment companies registered under the
Investment Company Act of 1940, furnish the
information required by Item 404{b) of
Regulation S-K (§ 220.404(b) of this chapter).

- * - * -

7. By revising paragraph (b) of Item 4
of § 240.14a-102 to read as follows:

§ 240.14a-102 Schedule 14B. Information
to be included in statements filed by or on
behalf of a participant (other than the
issuer) pursuant to § 240.14a-11(c) (Rule
14a-11(c)).

- . . * *

Item 4. Further matters.

» * - - .

(b) Furnish for yourself and your
associates the information required by
Item 404 of Regulation 5-K (§ 229.404 of
this chapter). :

L * *

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

8. By revising § 249.210 to renumber
Items 7-14 as Items 8-15 and to add a
new Item 7 to read as follows:

§ 249.210 Form 10, general form for
registration of securities pursuant to
section 12 (b) or (g) of the Securities
Exchange Act of 1934,

- - - - -

Item 7. Certain Relationships and Related
Transactions.

Furnish the information required by Item
404 of Regulation S-K (§ 229.404 of this

- chapter).

9. By revising § 249.310 to renumber
Item 13 as Item 14 and to add a new
Item 13 as follows:

§249.310 Form 10-K, annual report
pursuant to section 13 or 15(d) of the
Securities Exchange Act of 1934,
. - " - -

Item 13. Certain Relationships and Related
Transactions.

Furnish the information required by Item
404 of Regulation S-K (§ 229.404 of this

chapter).
Statutory Authority

These amendments are being
proposed pursuant to authority in
Sections 8, 7, 8, 10 and 19(a) of the
Securities Act of 1933 and Sections 12,
13, 14, 15(d) and 23(a) of the Securities
Exchange Act of 1934.

(Secs. 8,7, B, 10, 19(a), 48 Stat, 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat.
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12,13, 14,
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15(d), 23(a) 48 Stat. 892, 895, 901; secs. 1, 3, 8,
49 Stat. 1375, 1377, 1379; Sec. 203(a), 49 Stat.
704; sec, 202, 68 Stat; 886: secs. 3, 4, 5, 8, 78
Stat. 565-568, 569, 570-574, secs. 1, 2, 3, 82
Stat. 454, 455; secs. 28(c), "1, 2, 3-5, 84 Stat,
1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9,
10, 18, 89 Stat. 117, 118, 119, 155; sec. 308(b),
90 Stat. 57; secs. 202, 203, 204, 91 Stat. 1994,
1498, 1499, 1500; 15 U.S,C, 77f, 778, 77h, 77j
77s(a), 78/, 78m, 78n, 780(d), 78w(a))

By the Commission.

Dated July 9, 1982.
George A. Fitzsimmons,
Secretary.
Regulatory Flexibility Act Certification

I, John 8. R, Shad, Chairman of the
Securities and Exchange Commission, hereby
certify, pursuant to.5 U.S.C. 605(b), that the
proposed amendments published in Release
No. 33-84186 (July 9, 1982) “Disclosure of
Certain Relationships and Transactions
Involving Management," will not, if
promulgated, have a significant economic
impact on a substantial number of small
entities. The reasons for such certification are
that, while all entities that are subject to the
Commission’s rules and regulations or that
initially file registration statements on Forms
5-1 or $-11 will be affected by the proposed
amendments, it is not expected that such
amendments will have a significant impact
on any registrant.

In any event, those small entities that file
registration statements on Form S-18 (an
optional registration statement available ta
small entities and others) will be unaffected
by the proposed amendments as such
?mvndmems will not be applicable to that
Orm.

Dated: July 9, 1982.
John S. R, Shad,
Chairman;
[FR Doc. 82-10590 Filed 7-19-82; 8:45 am]
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271
[Docket No. RM79-76-098 (Montana—1)]

High-Cost Gas Produced From Tight
Formations; Montana Public Hearing
July 14, 1982,

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of hearing on proposed
rule; date change.

SUMMARY: On July 1, 1982 the
Commission issued a Notice of Public
Hearing pertaining to high-cost gas
Produced from tight formations in
Docket No. RM79-78-76-098 (Montana~-
1), (47 FR 29569 (July 7, 1982). The
Hearing was scheduled for Tuesday,
July 27, 1982. The Commission

subsequently received a request from a
party desiring to participate in the
hearing to have the hearing date
changed to avoid a scheduling conflict
that the party had. Accordingly, the
hearing is rescheduled for August 20,
1982,

DATES: The public hearing will be held
on Friday, August 20, 1882, at 10:00 a.m.
Requests to participate and amount of
time requested should be directed to the
Secretary of the Commission no later
than August 16, 1982,

ADDRESS: The hearing will be held in a
hearing room at the Federal Energy
Regulatory Commission; 825 North
Capitol St,, NE., Washington, D.C. 20426.
Requests to participate and questions
regarding participation should be
directed to the Office of Secretary, 825

North Captiol Street, NE., Washington, ~

D.C. 20426.
FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511.

Kenneth F. Plumb,
Secretary.
[FR Doc. 82-18516 Filed 7-18-82; 8:45 am)

BILLING CODE 6717-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 888

[Docket No. 78N-3028]

Orthopedic Devices; General
Provisions and Classification of 77
Devices; Correction

AGENCY: Food and Drug Administration.
ACTION: Proposed rule; correction.

SUMMARY: In FR Doc. 82-17576
appearing at page 29052 in the Federal
Register of Friday, July 2, 1982, the
following correction is made: On page
29052 in the first column in the heading;
[DOCKET NO. 78N-2830] is corrected to
read [DOCKET NO. 78N-3028],
FOR FURTHER INFORMATION CONTACT:
Agnes B. Black, Federal Register
Writer's Office (HFC-11), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-2994.
Dated: July 12, 1982.
William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 82-19486 Filed 7-19-82; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the
Army

33 CFR Parts 206, 207, and 209

Fishing, Hunting, and Navigation
Regulations; Removal and Amendment
of Obsolete Provisions

AGENCY: U.S. Army Corps of Engineers,
DOD.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Corps of Engineers
proposes to amend the Fishing and
Hunting and Navigation Regulations in
Title 33 by revoking certain sections and
amending other sections where
identified as obsolete or unnecessary.
This is part of the Corps ongoing
program to improve its regulations.

DATE: Comments must be received on or
before August 19, 1982.

ADDRESS: HQDA, DAEN-CWO-N,
Washington, D.C. 20314

FOR FURTHER INFORMATION CONTACT:
Mr, Ralph T. Eppard, at (202) 272-0200.

SUPPLEMENTARY INFORMATION: The
Corps of Engineers has reviewed the
regulations in 33 CFR Parts 206, 207 and
209 with a view toward amending or
deleting obsolete or unnecessary
sections. The following is a list of
regulations affected by this proposal
and the reason for the proposed change.

1, Part 206 Fishing and Hunting
Regulations (removed and reserved.) On
16 November 1979 (44 FR 65977-86) the
Corps published final rules that revoked
most of the fishing and hunting
regulations and held the revocation of
the remaining regulations in Part 206 in
abeyance pending further study. Our
current study supports the position that
was taken previously that the
regulations in Part 206 are unnecessary
and may be contradictory in view of the
issuance of nationwide permits for
marine life harvesting devices in 33 CFR
Part 330. It should be noted that these
marine life harvesting devices will
continue to be subject to regulation by
the Corps. If additional control is
necessary in the future the district
engineers may through public notices,
designate and publicize the areas
considered to be acceptable for fishing
and hunting structures.

2. Part 207 Navigation Regulations.
We have reviewed the regulations in
Part 207 and have identified many that
no longer serve the intended purpose
and accordingly are obsolete and should
be deleted in their entirety. Other
regulations in Part 207 are amended to
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revoke obsolete and unnecessary

requirements.

Section 207.473 Waukegan Harbor,
Illinois, is removed from the index. This
section was deleted by a previous
action.

The following navigation regulations
in Part 207 are obsolete. We propose to
delete them.

Section 207.37 Jamaica Bay, Long
Island, N.Y., Seaplane restricted area.

Section 207.90 Delaware River, Pa.;
use of Government landing pier at
Marcus Hook.

Section 207.280 White River, Ark.; use,
administration and navigation of
locks in upper White River.

Section 207.290 Current River above
Van Buren, Mo.; logging.

Section 207.400 Duluth—Superior
Harbor, Minn., and Wis.; use,
administration and navigation, and
bridge regulations.

Section 207.410 Keweenaw Waterway,
Mich.; use, administration and
navigation,

Section 207.490 Cheboygan River,
Mich.

Section 207.611 St. Lawrence River
from Tibbets Point to Raquette River,
excluding the section between
Eisenhower Lock and Snell Lock,
N.Y.; use, administration and
navigation in U.S. Waters.

Section 207.613 Pacific Ocean; U.S.
Navy restricted area in vicinity of
Scripps Institution of Oceanography
Pier, La Jolla, Calif.

Section 207,655 Roque River, Oregon;
logging.

Section 207.660 Coquille River,
Oregon, logging on North Fork
between its mouth and Gravel Ford,
at the junction of the North and East
Forks.

Section 207.663 South Fork of Coos
River, Oreg.; logging in tidal section.

Section 207.720 Willapa Bay and
tributaries, Wash.; logging.

Section 207.730 Grays Harbor and
tributaries, Wash.; logging.

Section 207.770 Snogqualmie and
Snohomish Rivers, Wash.; logging.

Section 207.780 Sammamish River,
Wash.; logging.

3. The following regulations in Part
207 are amended to remove obsolete
and unnecessary requirements,

Section 207.180 All waterways
tributary to the Gulf of Mexico (except
the Mississippi River, its tributaraies,
South and Southwest Passes and the
Atchafalaya River) from St. Marks, Fla.,
to the Rio Grande; use, administration
and navigation. Revise paragraph (d)(5)
to change VHF Channel from 16 to 14.

Section 207.187 Gulf Intracoastal
Waterway, Tex.; special floodgate lock

and navigation regulations. In
paragraph (c)(1) and (2) change 1.5 miles
per hour to 2 miles per hour, add
reference to head differential at the
Colorado River Locks in (2) and in
paragraph (c)(6)(i) delete 2738 kilocyles
and replace with “VHF-FM Channels
12, 13, and 16."

Section 207.476 The Inland—lock in
Crooked River, Alason, Mich., use,
administration and navigation.
Paragraph (c) is amended to read
“Operation—The lock operating season
will commence and close as determined
by the district engineers, Corps of
Engineers in charge of the locality,
depending on conditions and the need
for lockage services. Public notices will
be issued announcing the opening and
closing dates at least 15 days in advance
of such dates”. Paragraph (g) is deleted
and paragraph (h) is redesignated as (g).

Section 207.614 Pacific Ocean off the
east coast of San Clemente Island,
Calif., Naval restricted areas. In
paragraph (a) The Area. The reference
to “the Naval Restricted Anchorage
Area, as described in § 202.218
(Anchorage Regulations) of this

chapter”, is changed to “. . . the
restricted anchorage area described in
§ 110.218 of this chapter. . ."

Section 207.640 San Francisco Bay,
San Pablo Bay, Carquinez Strait, Suisun
Bay, San Joaquin River and connecting
waters, Calif. Delete paragraph (d) San
Francisco Bay at South San Francisco,
seaplane restricted area. The area is no
longer used for its intended purpose.

4, Part 209—Administrative Procedure
is amended with respect to § 209.330
Lake Survey Office which is obsolute.
We are holding in abeyance all other
changes to Part 209 to allow time for
further study. Part 209 will be reviewed
and revised as necessary in the near
future.

List of Subjects in 33 CFR

Part 206

Fisheries, Fishing, Waterways,
Hunting, ;
Part 207

Navigation, Waterways.

Note.—The Chief of Engineers has
determined that this document does not
contain a major rule requiring a regulatory
impact analysis under Executive Order 12291
because it will not result in an annual effect
on the economy of $100 million or more and it
will not result in a major increase in coasts or
prices. The Chief of Engineers has also
determined that this proposed rule will not
have a significant economic impact on a
substantial number of entities and thus does
not require the preparation of a regulatory
flexibility analysis.

(40 Stat. 266; 33 U.S.C. 1 and 43 US.C.
1333(e)) :

Dated: June 30, 1982,
James W. Ray,
Colonel, Corps of Engineers, Executive
Director, Engineer Staff.

For the reasons cited above, it is
proposed to amend 33 CFR Parts 208,
207 and 209 as follows:

PART 206 [REMOVED AND
RESERVED]

1. 33 CFR Part 206—Fishing and
Hunting Regulations is removed and
reserved.

PART 207—NAVIGATION
REGULATIONS

2. The table of contents for Part 207 is
amended by removing the entry for
§ 207.473 Waukegan Harbor, Ill.

§207.37 [Removed]

2a. Section 207.37 Jamaica Bay, Long
Island, N.Y., seaplane restricted area is
removed.

§207.90 [Removed]

3. Section 207.90 Delaware River, Pa.;
use of Government landing pier at
Marcus Hook is removed.

4. Paragraph (d)(5) in § 207.180 is
revised to read as follows:

§207.180 All waterways tributary to the
Gulf of Mexico (except the Mississippi
River, its tributaries, South and Southwest
Passes and the Atchafalaya River) from St.
Marks, Fla., to the Rio Grande; use,
administration and naviga

- * * * -

(d) Locks and floodgates. * * *

(5) Radiophone. Locks will monitor
continously VHF—Channel 14 (“Safety
and Calling” Channel) and/or AM-2738
kHz for initial communication with
vessels. Upon arrival at a lock, a vessel
equipped with radio-phone will
immediately advise the lock by radio of
its arrival so that the vessel may be
placed on proper turn. Information
transmitted or received in these
communications shall in no way effect
the requirements for use of sound
signals or display of visual signals, as
provided in paragraphs (d) (3) and (4) of
this section.

5. Paragraphs (c)(1), (c)(2) and (c)(6)
of § 207.187 are revised to read as
follows:

§ 207.187 Gulf Intracoastal Waterway,
Tex.; special floodgate, lock and navigation
regulations.

- - - - -

(c) Operation of floodgates and
locks—(1) Unlimited passage. The
floodgates and locks shall be opened for
the passage of single vessels and
towboats with single or multiple barges
when the current in the river is less than

T Nk o DR



Federal Register / Vol. 47, No. 139 / Tuesday, July 20, 1982 / Proposed Rules

31407

2 miles per hour and the head
differential is less than 0.7 foot. When
the head differential is less than 0.7, the
Colorado River locks shall normally be
operated as floodgates, using only the
riverside gates of each lock.

(2) Limited passage. When the current
in either river exceeds 2 miles per hour
or the head differential at the Brazos
River floodgates is between the limits of
0.7 foot and 1.8 feet, both inclusive, or
the head differential at the Colorado
River locks is 0.7 foot or greater, passage
shall be afforded only for single vessels
or towboats with single loaded barges
or two empty barges. When two barges
are rigidly assembled abreast of each
other and the combined width of both
together is 55 feet or less, they shall be
considered as one barge. Each section of
an integrated barge shall be considered
as one barge, except when it is
necessary to attach a rake section to a
single box section to facilitate passage,
the two sections shall be considered as
one barge. It shall be the responsibility
of the master, pilot or other person in
charge of a vessel to determine whether
a safe passage can be effected, give due
consideration to the vessel's power and
maneuverability, and prevailing current
velocity, head differential, weather and
visibility. If conditions are not
favorable, passage shall be delayed
until conditions improve and a safe
crossing is assured.

» * - * -

(6) Communication—{i) Radio. The
floodgates and locks are equipped with
short wave radio equipment transmitting
and receiving on VHF—FM Channels 12,
13,14 and 16. Call letters for the
floodgates are WUI 411 and for the locks
are WUI 412,

(ii) Telephone. The floodgates and
locks are equipped with telephone
facilities. The floodgates may be
reached by phoning Freeport, Tx, 713
233-1251; the locks may be reached by
phoning Matagorda, Tx, 713-863-7842.

* * - -

§207.280 [Removed]

6. Section 207.280 White River, Ark.;
use, administration, and navigation of
locks in upper White River is removed.

§207.200 [Removed]

7. Section 207.290 Current River above
Van Buren, Mo.; logging is removed.
$207.400 [Removed]

8. Section 207.400 Duluth-Superior
Harb.oz.', Minn. and Wis.; use,
9dministration, and navigation, and

bridge regulations is removed.
§207.410 [Removed]

9. Section 207.410 Keweenaw
Waterway, Mich.; use, administration,
and navigation is removed.

10. In § 207.476, paragraph (c) is
revised, paragraph (g) is removed, and
paragraph (h) is revised and
redesignated as (g) to read as follows:

§207.476 The Inland Route—Lock in
Crooked River, Alanson, Mich., use,
administration, and navigation.

(c) Operation. The lock operating
season will commence and close as
determined by the district engineers,
Corps of Engineers in charge of the
locality, depending on eonditions and
the need for lockage services. Public
notices will be issued announcing the
opening and closing dates at least 15
days in advance of such dates.

- * - * .

(g) Precedence at lock. The craft
arriving first at the lock shall be first to
lock through; but precedence will be
given to craft belonging to the United
States or other local government
entities, such as state, county, or
municipality. Arrival posts may be
established above and below the lock.
Craft arriving at or opposite such posts
or markers will be considered as having
arrived at the locks within the meaning
of this paragraph.

§ 207.490 [Removed]

11. Section 207.490 Cheboygan River,
Mich. is removed.

§207.611 [Removed]

12. Section 207.611 St. Lawrence River
from Tibbets Point to Raquette River,
excluding the section bétween
Eisenhower Lock and Snell Lock, N.Y.;
use, administration, and navigation in
U.S. waters is removed.

§207.613 [Removed]

13. Section 207.613 Pacific Ocean; U.S.
Navy restricted area in vicinity of
Scripps Institution of Oceanography
Pier, La Jolla, Calif. is removed.

14. Paragraph (a) of § 207.614 is
revised to read as follows:

§ 207.614 Pacific Ocean off the east coast
of San Clemente Island, Calif., Naval
restricted areas.

(a) The area. The waters of the Pacific
Ocean within an area extending easterly
from the east coast of San Clemente
Island, California, described as follows:
The northerly boundary to be a
continuation, to seaward of the existing
southerly boundary of the restricted
anchorage area, as described in 110.218
of this chapter, to latitude 33°00.3'N.,

longitude 118°31.1'W.,; thence to latitude
32°58.6'N., longitude 118°30.0'W.; thence
to latitude 32°57.9'N., longitude
118°31.3'W on the shoreline; thence
northerly along the shoreline to the
point of beginning.

* » * * »

15. Paragraph (d) regarding San
Francisco Bay at South San Francisco;
seaplane restricted area in § 207.640 is
removed and reserved.

§ 207.640 . San Francisco Bay, San Pablo
Bay, Carquinez Strait, Suisun Bay, San
Joaquin River, and connecting waters,
Calif.

(d) [Removed and reserved]

§207.655 [Removed]

16. Section 207.655 Rogue River,
Oregon; logging is removed.

§207.660 [Removed]

17. Section 207.660 Coquille River,
Oregon; logging on North Fork between
its mouth and Gravel Ford, at the
Jjunction of the North and East Forks is
removed.

§ 207.663 [Removed]

18. Section 207.683 South Fork of Coos
River, Oreg.; logging in tidal section is
removed.

§207.720 [Removed]

19. Section 207.720 Willapa Bay and
tributaries, Wash.; logging is removed.

§ 207.730 [Removed]

20. Section 207.730 Grays Harbor and
tributaries, Wash.; logging is removed.

§207.770 [Removed]

21. Section 207.770 Snogualmie and
Snohomish Rivers, Wash.; logging is
removed. '

§207.780 [Removed]

22, Section 207.780 Sammamish River,
Wash.; logging is removed.

PART 209—ADMINISTRATIVE
PROCEDURE

§209.330 [Removed]
23. Section 209.330 U.S. Lake Survey
Office is removed.
[FR Doc. 82-10512 Filed 7-19-82; 8:45 am]
BILLING CODE 3710-62-M
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FEDERAL MARITIME COMMISSION

46 CFR Parts 536 and 538

[Docket No. 82-36]
Procedures and Requirements for
Currency Adjustment Factors

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: Currency adjustment factors
{CAF) are a major concern to the
shipping public and an effective system
which is fair and reasonable to carriers,
conferences, and shippers is required.
This would establish a simplified and
uniform procedure for the publishing
and filing of currency adjustment
factors. These provisions would require
the filing of CAF schedules for each
trade currency by carriers and
conferences to govern the imposition of
surcharges and discounts to be applied
on rates in those trades. If finalized this
rule would replace the current
procedures and requirements for
currency adjustment factors found in 46
CFR 538.4.

DATE: Comments due on or before
September 20, 1982,

ADDRESS: Comments (original and
fifteen copies) to: Francis C. Hurney,
Secretary, Federal Maritime
Commission, Room 11101, 1100 L Street
NW., Washington, D.C. 20573.

FOR FURTHER INFORMATION CONTACT:
Francis C. Hurney, Secretary, (202) 523~
5725.

SUPPLEMENTARY INFORMATION: The
proposed amendment is intended to
establish a uniform procedure for
publishing currency adjustment factors
(CAFs) by all common carriers by water
in the U.S. foreign commerce and
conferences of such carriers, including
non-vessel operating common carriers
(NVOCQCs). It has been developed from
a methodology employed by some
conferences in the Canadian continental
trades, The system would operate as
follows;

Carriers and conferences would file
CAF schedules in their tariffs to indicate
when, and to what extent, currency
surcharges and discounts are to be
applied to base ocean freight rates.
Whenever a carrier or conference
wishes to impose a CAF, it would be
required to do so using those schedules.
The base level of currency values to be
used in the construction of the schedules
is to be established for each of the
selected trade currencies, relative to the
tariff currency, in a given trade.’

*The U.8. dollar is the tariff currency in most
cases. However, this system could also operate
using another tariff currency.

The exchange rates—obtained from
any suitable media source such as the
Wall Street Journal, Journal of
Commerce, or London Financial Times,
etc.—will serve as the basis for the CAF
schedules, to be developed for each
trade currency to apply on cargo
destined to that nation's ports. This may
or may not be a major trade currency; its
selection being solely at the discretion
of a carrier or conference. In order to
satisfy statutory notice requirements,
carriers and conferences offering dual
rate contracts approved by the
Commission pursuant to section 14b of
the Shipping Act (46 U.S.C. 813a) and
desiring to publish a CAF provision
would be required to file such provision
with the Commission no less than 80
days prior to their effective dates. All
other carriers and conferences would
file CAF tariff provisions at least 30
days in advance of their effectiveness.

A CAF tariff provision could be filed,
or updated, at any time but would only
become effective on the first day of a
month after all applicable statutory
notice requirements are met. On the first
market day of each succeeding month,
on or after the effective date, CAFs
would be applied for the full month in
accordance with these schedules
depending on relative currency values
published that day in a selected media
source, The schedules are to be
constructed so that no CAFs can be
imposed in any month unless the value
of a trade currency exceeds a two
percent minimum deviation from the
tariff currency base exchange rate. Each
time the schedules are updated, for
whatever reason, they will change
depending upon the existing exchange
rate values of the selected trade
currencies in relation to the tariff
currency.

The CAF schedules are not to be
developed on a one-for-one basis, but
rather on a 50 percent factor of the
nominal change in the value of the trade
currencies of the nations served.® Under

2The amount of a CAF at any moment in a given
trade represents 50 percent of the magnitude of the
change in the value of a trade currency in relation to
the tariff currency. This is based on the assumption
that no more than one half of any currency change
should affect carriers, While this system is not
concerned with trade expenses in major operating
currencies, it effectively operates under that same
theoretical concept. Under the latter hypothesis, the
percentage of expenses in the tariff currency is
determined and excluded in CAF computations. No
CAF system can, or should, be based on 100 percent

- of the currency changes since whatever share of the

expenses is incurred in the tariff currency will act to
limit the size of a CAF. Based on experience, and
the difficulty in making valid predictions about
future exchange rate fluctuations, a 50 percent
factor does not appear unreasonable and any
adverse effects created under this system should
even out over time.

this system, unless this 50 percent result
equals or exceeds a 2 percent currency
change at intervals of 2 percent at the
beginning of each monthly period, there
would be no currency adjustment or
change in the adjustment.

A carrier, or conference, which elects
to impose CAFs at a subsequent date, or
an independent carrier entering the
trade, would be required to file currency
schedules and, in addition, would be
subject to the statutory notice
requirements. Any CAFs filed pursuant
to this rule would not be valid unless
they were imposed in accordance with a
currently effective schedule.

This system for each selected trade
currency trade currency will eliminate
differences in currency adjustment
factors applied on cargo with the same
destination country to and from all U.S.
ports. The currency adjustment would
be applied only upon the base rate. This
system, however, will not require the
submission of any operating expense or
revenue data to justify CAF levels. The
only mandatory feature is that carriers
and conferences publish CAF schedules
for each selected trade currency in their
tariffs if they choose to file currency
adjustment factors. The selection of the
trade currencies involved would be at
the discretion of the carrier or
conference. An example of the currency
schedules as applied to the German
mark and Japanese yen is contained in
paragraph (f) of the proposed rule. Other
selected currency exchange rates in
multi-currency trades would follow a
similar but separate arrangement. CAs
determined from these sample currency
schedules would apply on cargo moving
to or from German and Japanese ports.

The Commission finds that this
proposed rule is exempt from the
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601). Section
601(2) of the Act exempts from its
coverage any “rule of particular
applicability relating to rates, * * * or
practices relating to such rates * * *" As
this proposed rule clearly relates to
rates and rate practices, and applies
only to those particular carriers which
elect to publish CAFs, the Regulatory
Flexibility Act requirements are
determined to be inapplicable,

Information collection requirements
contained in this proposed regulation
(section 536.16(a) through (f)) must be
approved by the Office of Management
and Budget under the provisions of the
Paperwork Reduction Act of 1980 (P.L.
96-511). A copy of this proposed rule is
being forwarded to O.M.B. for their
action.
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List of Subjects in 46 CFR Parts 536
and 538
Marine carriers, Rate.

Therefore, pursuant to 5 U.S.C. 552
and 553 and sections 14(b), 15, 18(b) and.
43 of the Shipping Act, 1916 (46 U.S.C.
813a, 814, 817(b) and 841a), Parts 536
and 538 of 46 CFR are proposed to be
amended to:

PART 536—PUBLISHING AND FILING
TARIFFS BY COMMON CARRIERS IN
THE FOREIGN COMMERCE OF THE
UNITED STATES

1. Add a new § 536.16 which reads as
follows:

§536.16 Requirements for Filing Currency
Adjustment Factors (CAFs).

(a) No adjustments in rates based
upon fluctuations in the exhange rate of
the tariff currency shall be accepted for
filing unless the carrier or conference
has alsgo filed in its tariff a currency
adjustment factor (CAF) provision,
incorporating currency schedules
allowing for surcharges and discounts.
Such provisions must conform with all
of the requirements of this section. Tariff
matter containing currency adjustment
factors of any type not conforming to
these requirements, or otherwise not in
accord with statutory notice
requirements, will be rejected.

(b) Currency schedules governing the
level of currency surcharges or
discounts to be applied on base rates
are to be computed on the basis of
exchange rate relationships prevailing at
a date within 30 days prior to the filing
of a currency schedule. The date chosen
by the carrier or conference will serve
as the base date for exchange rate
values to be established for each of the
selected trade currencies relative to the
tariff currency. These exchange rates,
obtained from any suitable media
source, will be used to construct the
currency schedules applying to CAF
levels for each trade selected. A
separate CAF schedule is to be
constructed for each selected trade
currency of a country served to govern
all CAFs applied on cargo destined to or
from that nation's ports. On the first
market day of each succeeding month
on or after the effective date of a CAF
tariff provision, surcharges and
discounts—to be effective for the entire
month—will be determined from these
schedules depending on the rates of
exchange published in the selected
media source.

(c) No CAFs shall be imposed in any
month unless currency values exceed a
2 percent minimum deviation from the
base. The schedules are to be
Constructed on a 50 percent factor of the
nominal change in the value of the

selected trade currencies in relation to
the tariff currency. Unless this 50
percent result equals or exceeds a 2
percent currency change at intervals of 2
percent at the beginning of a month,
there shall be no currency adjustment or
change in the adjustment. The schedules
may be updated at any time based upon
the exchange values of the trade
currencies prevailing at the time of such
filings. The first CAF adjustment under a
new schedule cannot be imposed prior
to the first market day of a month
following the effective date of the
revised currency clause.

(d) CAF tariff provisions filed by
carriers and conferences operating dual
rate system approved pursuant to
section 14(b) of the Shipping Act, 1916
(46 U.S.C. 813a), must be filed with the
Commission no later than 90 days prior
to their effective dates. CAF tariff
provisions filed by all other carriers and
conferences must be filed no less than
30 days prior to their effective dates.
While CAF tariff provisions may be filed
or updated at any time at the discretion
of a carrier or conference, any CAFs
imposed must be filed in accordance
with currency schedules in effect at the
time.

(e) The selection of trade currencies
will be at the discretion of the carrier or
conference. However, the pertinent
market and media sources for the
exchange rate information used in the
construction of the currency schedules
shall be indicated in the tariff.

(f) The following is an example of a
CAF tariff provision as it would apply to
two trade currencies, the German mark
and Japanese yen, in the trade between
the U.S. and German or Japanese ports.

Currency Adjustment Factor (CAF) Tariff
Provision

The U.S. dollar or any other currency in
which a quotation is made is only to be used
to express the value at the moment of
quoting. The rates in this tariff are in U.S.
dollars and have been based on the following
rates of exchange in effect on April 1, 1981:

U.S. dollar=D.M. 2.0990

U.S. dollar=Japanese yen 212.60

U.S. dollar=Fr. Frs. 4.9550

U.S, dollar=H. Florins 2.3225

U.S. dollar=(Other selected currency
exchange rates depending on countries
within scope of tariffs.)

Any fluctions of 2 percent or more from the
above base currency rates, as indicated by
the exchange rates in the New York foreign
exchange market (Wall Street Journal), on the
first market day of each succeeding month
beginning with May 1981 will automatically
invoke a surcharge or discount in accordance
with the following schedules:

CAF SCHEDULE APPLIED TO CARGO SHIPPED BETWEEN
U.S. AND W. GERMAN PORTS

of DM values Us.

AEORARM Belsos o 1 o
2.520 to 2.561 10% di
2478 to 2.519. 9% discount.
2.436 to 2477 8% di
2.394 10 2.435. 7% discount.
2.352 to 2.393 6% di
2310 to 2.351 5% discount.
2.268 to 2.309 4% discount.
2,226 10 2.267 3% di it
2.184 10 2.225 2% discount.
2.142 10 2.183 1% di
2.058 to 2,141 (mid-poinmt DM 2.0990) Tariff rates
2.016 1o 2.057 1% surcharge.
1.974 10 2.015 2% surcharge.
1.932 t0 1.973 3% surcharge.
1.890 to 1.931 4% surcharge.
1.848 10 1.850 5% g
1.806 to 1.847 6% surcharge.
1.764 10 1.805. 7% surcharge.
1.722 10 1.763 8% surcharge.
1.680 to 1.721 9% harg
1.838 10 1.679 10% harge.

CAF SCHEDULE APPLIED TO CARGO SHIPPED BETWEEN
U.S. AND JAPANESE PORTS

Range of Japanese yen exchange values
per U.S. dollar

255.13 t0 258.37
250,88 to 255.12
248.63 to 250.87
242.37 10 246.62
238.12 to0 242.36
233.87 10 238.11
228.62 10 233.88
225.37 to 22961
221.11 to0 225.36
216.86 to 221.10

208.36 to 216.85 (mid-point 212.60 yen)

191.35 10 195.59
187.10 t0 191.34
182.85 to 187.09
178.59 to 182.84
174.34 t0 178.58
170.09 to 174.33
165.84 to 170.08

Should any fluctuation extend beyond the
foregoing limits, the currency schedules may
be extended at any time. For purpose of this
rule, the rates of exchange published in the
selected media source, Wall Street Journal,
Journal of Commerce, or London Financial
Times, etc.—to be indicated in the tariff—on
the first market day of a month will be used
as the basis for determining the appropriate
surcharge or discount for that month. The
currency schedules may be updated at any
time subject to statutory notice, Irrespective
of any quotation/bookings/contracts,
whether firm or provisional, these
adjustments will not be subject to the carrier
or conference quotation period. For the
purposes of this rule, the Bill of Lading date
will govern the appropriate currency
surcharge or discount.

§536.4 [Amended]

II. Amend § 536.4(f) to add the term
“currency adjustment factor" after the
word “surcharge.”
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§536.5 [Amended]

I1I. Amend § 536.5(d)(10) to add the
term “currency adjustment factor™ after
the word “surcharge."”

PART 538—DUAL RATE CONTRACT
SYSTEMS IN THE FOREIGN
COMMITTEE OF THE UNITED STATES

§538.4 [Removed]
IV. Remove § 538.4.

By the Commission.
Francis C. Hurney,
Secretary.
[FR Doc. 82-19828 Filed 7-19-82; 8:45 am)]
BILLING CODE 6730-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1032
[Ex Parte No. 137]

Contracts for Protective Services

AGENCY: Interstate Commerce
Commission.

ACTION: Extension of time to file
comments to proposed removal of
regulations.

SUMMARY: In the Federal Register notice

of June 18, 1982 (47 FR 26409), the date
comments were due in this proceeding
on the proposed exemption of contracts
for protective services against heat or
cold provided to or on behalf of rail
carriers and express companies and the
related proposed removal of regulations
was July 19, 1982. At the request of the
Chessie System Railroads, the due date
has been postponed to August 2, 1982.
Parties who have already filed
comments are free to file supplemental
statements by that date; however, such
comments cannot reply to previously
filed comments. The proposed removal
of regulations and the notice of
proposed exemption published at 47 FR
26463, June 18, 1982, will be considered
in a single proceeding and parties need
not file duplicating comments.

DATE: Comments are due August 2, 1982.
ADDRESS: Send original and 15 copies to:
Ex Parte No. 137, Interstate Commerce
Commission, Room 5340, Washington,
D.C. 20423.

FOR FURTHER INFORMATION CONTACT:
Douglas Galloway, (202) 275-7278.

Dated: July 15, 1982.

By the Commission, Reese H. Taylor, Jr.,
Chairman.

Agatha L. Mergenovich,
Secretary.

[FR Doc. 82-19663 Filed 7-19-82; 8:45 am]
BILLING CODE 7035-01-M
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DEPARTMENT OF AGRICULTURE

National Advisory Council on Rural
Development; Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-163), notice is
hereby given of a meeting of the
National Advisory Council on Rural
Development. The meeting will be held
on August 4 and August 5, 1982 at the
Gold Kist/Cotton States Building, 244
Perimeter Center Parkway, NE., Atlanta,
Georgia 303486.

The purpose of the meeting will be to
develop preliminary policy options
related to rural development issues and
to continue the discussion of specific
assignments for the remainder of fiscal
year 1982,

The meeting will be open to the
public. In order to provide opportunity
for the public to comment on the work of
the Council, written statements will be
received two weeks prior to and two
weeks following the meeting. Due to the
press of business, however, public
participation will be limited to written
statements, Views and comments will
be addressed in writing, and, when
deemed appropriate by the Co-Chair,
may be addressed orally at the next
meeting of the council.

Written comments, both prior to and
following the meeting, should be
addressed to: Mr. Willard (Bill) Phillips,
v, Director, Office of Rural
Development Policy, Room 4128-S,
United States Department of
Agriculture, 12th and Independence,
SW., Washingtom, D.C., (202) 382-0044.

Dated: July 14, 1982.
Willard Phillips, Jr.
Director, Office of Rural Development Policy.
[FR Doc, 82-19567 Filed 7-19-82; 8:45 am]
BILLING CODE 3410-07-M

Food and Nutrition Service

Child Care Food Program; National
Average Payment Rates and Day Care
Home Food Service Payment Rates for
the Period July 1, 1982-June 30, 1983

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: This notice informs the public
of adjustments in the national average
payment rates for meals served in
centers and the food service payment
rates for meals served in day care
homes to reflect changes in the
Consumer Price Index. Further
adjustments are made to these rates to
reflect the higher costs of providing
meals in the States of Alaska and
Hawaii. The adjustments contained in
this notice are required by the statutes
and regulations governing the Program.
Adjustment to the administrative
payment rates is subject to a federal
district court order in the case, Petry v.
Block, No. 82-1682 (D.D.C., June 28,
1982) (order granting preliminary
injunction). That litigation is still
pending. The preliminary injunction
order forces the Department to rescind
the formula for administrative
reimbursement published at 47 FR 27540
(June 25, 1982), and to apply the 1981
formula for administrative costs
reimbursement, pending promulgation of
a new regulation. Therefore, this notice
makes no adjustment to these rates.

EFFECTIVE DATE: July 1, 1982.

FOR FURTHER INFORMATION CONTACT:
Jordan Benderly, Director, or Beverly
Walstrom, Child Care and Summer
Programs Division, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 418,
Alexandria, Virginia 22302 or by
telephope at (703) 756-3888.

SUPPLEMENTARY INFORMATION:
Classification

This notice has been reviewed under
Executive Order 12291, and has been
determined to be “non-major” because it
will not have an annual effect on the
economy of $100 million, will not cause
a major increase in costs or prices, and
will not have a significant economic
impact on competition, employment,
investment, productivity, innovation, or
on the ability of U.S. enterprises to
compete.

This notice has been reviewed for
compliance with the requirements of
Pub. L. 96-354. Samuel |. Cornelius,
Administrator of the Food and Nutrition
Service, has determined that this notice
will not have a significant economic
impact on a substantial number of small
entities. This notice merely complies
with a Congressional mandate to adjust
reimbursement rates in the Child Care
Food Program to allow for changes in
the Consumer Price Index, thereby
maintaining constancy in the Program.

Background

Pursuant to Sections 11 and 17 of the
National School Lunch Act (NSLA),
Section 4 of the Child Nutrition Act
(CNA) and §§ 226.4, 226.12 and 226.13 of
the regulations governing the Child Care
Food Program (7 CFR Part 226), notice is
hereby given of the new payment rates
for participating institutions.

These rates shall be in effect during
the period July 1, 1982-June 30, 1983. The
national average payment rates for
breakfasts, lunches and suppers served
to children attending centers and the
food service payment rates for meals
served to children attending day care
homes were implemented on September
1, 1981, as mandated by Pub. L. 97-35,
the Omnibus Reconciliation Act of 1981.
The Department is currently enjoined
from applying the administrative costs
reimbursement rates implemented
January 1, 1982. Pending a stay or
appeal, the 1981 rates will be in effect by
order of the court.

Therefore, for rate adjustment
purposes, the period being adjusted by
this notice is considered to have begun
on July 1, 1982, The adjustments
announced in this notice are based on
the change in the CPI for the 12-month
period from May 1981 (the month used
for the last CPI adjustment on July 1,
1981) and May 1982. Adjustments to all
reimbursement rates in the Child Care
Food Program are made once each year,
on July 1, in compliance with Pub. L. 97—
35.

All States Except Alaska and Hawaii

Meals served in

1100.*
... 104.00 4 paid=115,00.*
115.00-40.00=75.00,*
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All States Except Alaska and Hawaii—
Continued

1These rates do not includa the value of commodities (o
cash-ndieu of commodities) which institutions receive as
additional assistance for each lunch or supper served to

under the Progr ing the value of
mmwwdmmuomm\w
separately in the FEDERAL REGISTER.

Pursuant to Section 12(f) of the NSLA,
the Department adjusts the payment
rates for participating institutions in the
States of Alaska and Hawaii. The new
payment rates for Alaska are as follows:

Alaska

TV T T —— 47.50.

These rates do not include the value of commodities (or
of commodities) which institutions received as

additional assistance for each lunch or served 10
children undar the Program. Notices the value of
commodities and cash-in-lieu of dities are published
separately in the FEDERAL REGISTER.

The new payment rates for Hawaii
are as follows:

The changes in the national average
payment rates and the food service
payment rates for day care homes
reflect a 5.36 percent increase during the
12 month period May 1981 to May 1982
(from 289.3 in May 1981 to 304.8 in May
1982) in the food away from home series
of the Consumer Price Index for All
Urban Consumers, published by the
Bureau of Labor Statistics of the
Department of Labor.

The total amount of payments
available to each State agency for
distribution to institutions participating
in the Program is based on the rates
contained in this notice.

Definitions: The terms used in this
notice shall have the meanings ascribed
to them in the regulations governing the
Child Care Food Program (7 CFR Part
226) published on November 27, 1981 at
46 fR 57980-58006.

(Catalog of Federal Domestic Assistance
Program No. 10.558)

Authority: (Sec. 810 and 820, Pub. L. 87-35,
Omnibus Reconciliation Act of 1981; Sec. 2,
Pub. L. 95-627, 92 Stat. 3603 (42 U.S.C. 1768);
Sec 10(a), Pub. L. 95-627, 92 Stat. 3623 (42
U.S.C. 1760).

Dated: July 15, 1982.

Robert E. Leard,

Associate Administrator Food and Nutrition
Service.

(FR Doc. 82-19528 Filed 7-19-82: 845 am]

BILLING CODE 3410-30-M
———————————————————————————————

DEPARTMENT OF COMMERCE

International Trade Administration

Bicycle Tires and Tubes From the
Republic of Korea; Preliminary Results
of Administrative Review of
Countervailing Duty Order

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of Preliminary Results of
Administrative Review of
Countervailing Duty Order.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
countervailing duty order on bicycle
tires and tubes from Korea
manufactured by Korea Inoue Kasei Co.,
Ltd. The review covers the period
January 1, 1980 through December 31,
1980. As a result of this review, the
Department has preliminarily
determined the amount of net subsidy to
be 0.95 percent of the f.o.b. invoice price
of the merchandise. Interested parties
are invited to comment on these
preliminary results.

EFFECTIVE DATE: July 20, 1982.

FOR FURTHER INFORMATION CONTACT:

Charles L. Anderson or Joseph A. Black,

Office of Compliance, Room 2096,
International Trade Administration, U.S.
Department of Commerce, Washington,
D.C. 20230 (202-377-1774).

SUPPLEMENTARY INFORMATION:

Background

On July 29, 1981 the Department of
Commerce (“the Department")
published in the Federal Register (46 FR
38736) the final results of its first
administrative review of the
countervailing duty order on bicycle
tires and tubes from Korea (44 FR 25701)
and announced its intent to conduct the
next administrative review by the end of
January 1982. As required by section 751
of the Tariff Act of 1930 (“the Tariff
Act"), the Department has now
conducted that administrative review.

Scope of the Review

Imports covered by the review are
pneumatic bicycle tires and tubes, of
rubber or plastic, whether such tires and
tubes are sold together as units or
separately, manufactured by Korea
Inoue Kasei Co., Ltd. (“KIK"). Bicycle
tires and tubes are currently classifiable
under items 772.4800 and 772.5700,
respectively, of the Tariff Schedules of
the United States Annotated. The
review covers the period January 1, 1980
through December 31, 1980 and includes
the three countervailable programs cited
in the final determination and four other
programs. We found that KIK took
advantage of two of the countervailable
programs during the period: the Foreign
Capital Inducement Law (“FCIL"), and
short-term preferential financing. The
other five programs, tax exemptions for
land acquisition and imported capital
equipment, accelerated depreciation.
and reserve funds for export market
development and export losses, were

_ not utilized by KIK in 1980.

Analysis of the Programs

Under the FCIL program, KIK receives
partial forgiveness of its income and
property tax liabilities. In 1980 KIK
received a 62.68 percent exemption from
its total income tax liability and a 50
percent exemption from its total
property tax liability. The ad valorem
benefits attributable to this program aré
0.76 percent and 0.01 percent,
respectively.

The short-term preferential financing
program provides short-term loans at
preferential rates to manufacturers for
the purpose of acquiring imported raw
materials used in production for export.
Our calculations are based upon the
total amount of short-term preferential
loans KIK received in 1980 and the
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weighted average difference between
comparable commercial interest rates
and the preferential rates, We have
preliminarily determined that the benefit
bestowed under this program is 0.18
percent ad valorem. Because KIK is
located in a free enterprise zone, it is not
permitted to sell in the domestic market.
Therefore, the export and total
production values are identical; hence
the same number was used as the
denominator in calculating the ad
valorem benefit attributable to the FCIL
program, a domestic subsidy, and the
preferential financing program, an
export subsidy.

Verification

We verified the information presented
by KIK, through examination of Korean
government laws and documents,
company books and records, and
consultation with economic officials of
the United States Embassy in the
Republic of Korea.

»

Preliminary Results of Review

As a result of our review, we
preliminarily determine that the rate of
net subsidy conferred by the two
programs cited above during the period
of review for KIK is 0.95 percent ad
valorem.

Accordingly, the Department intends
to instruct the Customs Service to assess
countervailing duties of 0.95 percent of
the f.0.b. invoice price on all shipments
by KIK of this merchandise entered, or
withdrawn from warehouse, for
consumption on or after January 1, 1960
and exported on or before December 31,
1980.

Further, as provided by section
751(a)(1) of the Tariff Act, we intend to
instruct the Customs Service to collect a
cash deposit of estimated countervailing
(duties of 0.95 percent of the f.0.b. invoice
price on all shipments by KIK of bicycle
tires and tubes entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of the final
results of this administrative review.
This deposit requirement shall remain in
effect until publication of the final
resglts of the next administrative
review,

Interested parties may submit written
comments on these preliminary results
within 30 days of the date of publication
of this notice and may request
disclosure and/or a hearing within 10
days of the date of publication. Any
request for an administrative protective
order must be made no later than July
26, 1982. The Department will publish
the final results of the administrative
review including the results of its
analysis of any such comments or
hearing.

This administrative review and notice
publication are in accordance with
section 751(a)(1) of the Tariff Act (19
U.S.C. 1675(a)(1)) and § 355.41 of the
Commerce Regulations (19 CFR 355.41).

Dated: July 15, 1982.
Judith Hippler Bello,
Acting Deputy Assistant Secretary for Import
Administration.
[FR Doc. 82-19571 Filed 7-19-82; 845 am)
BILLING CODE 3510-25-M

High Power Microwave Amplifiers
From Japan Antidumping Duty Order

AGENCY: Administration, Commerce
International Trade.

ACTION: Antidumping Duty Order.

SUMMARY: In separate investigations,
the U.S. Department of Commerce (“the
Department") and the U.S. International
Trade Commission (*“the ITC") have”
determined that high power microwave
amplifiers from Japan are being sold at
less than fair value and that these sales
are materially injuring, or threatening to
materially injure, a U.S. industry.
Therefore, all unappraised entries, or
warehouse withdrawals, for
consumption of this merchandise made
on or after December 31, 1981, the date
on which the Department published its
“Suspension of Liquidation" notice in
the Federal Register, it will be liable for
the possible assessment of antidumping
duties. Further, a cash deposit of
estimated antidumping duties must be
made on all such entries, and
withdrawals from warehouse, for
consumption made on or after the date
of publication of this antidumping duty
order in the Federal Register.
EFFECTIVE DATE: July 20, 1982.

FOR FURTHER INFORMATION CONTACT:
Steven Morrison, Office of
Investigations, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW,, Washington, D.C. 20230.
Telephone; (202) 377-3965.
SUPPLEMENTARY INFORMATION: For
purposes of this investigation, HPA's are
radio-frequency power amplifier
assemblies and components thereof,
specifically designed for uplink
transmission in the C, X, and Ku bands
from fixed earth stations to
communication satellites and having a
power output of one kilowatt or more.
HPA's may be imported in subassembly
form, as complete amplifiers, or as a
component of higher level assemblies
(generally earth stations). They are
currently classified under item 685.29 of
the Tariff Schedules of the United
States.

In accordance with section 733 of the
Tariff Act of 1930, as amended (“'the
Act"”) (19 U.S.C. 1673b), on December 31,
1981, the Department preliminarily
determined that there was reason to
believe or suspect that high power
microwave amplifiers from Japan are
being sold at less than fair value (46 FR
63364). On May 21, 1982, the Department
made its final determination that these
imports were being sold at less than fair
value (47 FR 22134),

On July 1, 1982, in accordance with
section 735(b) of the Act (19 U.S.C.
1673(b)), the ITC determined and
notified the Department that such
importations are materially injuring, or
threatening to materially injure, a U.S.
industry.

Therefore, in accordance with section
736 of the Act (19 U.S.C. 167¢), the
Department directs U.S. Customs
officers to assess antidumping duties
equal to the amount by which the
foreign market value of the merchandise
exceeds the U.S. price for all entries of
high power microwave amplifiers from
Japan. These antidumping duties will be
assessed on all of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after December 31, 1981, the date on
which the Department published its
“Suspension of Liquidation” notice in
the Federal Register, and all future
entries of said merchandise.

On and after the date of publication of
this notice, U.S. Customs officers must
require, at the same time as importers
deposit their estimated normal customs
duties on the merchandise, an additional
cash deposit of estimated antidumping
duties equal to the following rates:

25.4% TWT high power amplifiers

41.1% Klystron high power amplifiers

41.4% For parts of high power amplifiers
unless such parts are dedicated
exclusively for use in TWT high
power amplifiers, in which case the
margin is 25.4%.

Since many parts of Klystron HPA's
are interchangeable with TWT HPA's,
the security deposit for HPA parts shall
be the same as for Klystron HPA's,
unless the importer can demonstrate
that the parts are dedicated solely for
use in TWT HPA's.

This determination constitutes an
antidumping duty order with respect to
high power microwave amplifiers from
Japan, pursuant to section 736 of the Act
(19 U.S.C. 1673e) and § 353.48 of the
Commerce Regulations (19 CFR 353.48).
The Department intends to conduct an
administrative review within twelve
months of publication of this order, as
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provided in section 751 of the Act (19
U.S.C. 1675).

We have deleted from the Commerce
Regulations, Annex 1 to 19 CFR Part 353,
which listed antidumping findings and
orders currently in effect. Instead,
interested parties may contact the
Office of Information Services, Import
Administration, for copies of the
updated list of orders currently in effect.

This notice is published in accordance
with section 736 of the Act (19 U.S.C.
1673¢) and § 353.48 of the Department of
Commerce Regulations (19 CFR 353.48).

Dated: July 14, 1982.
Judith Hippler Bello,
Acting Assistant Secretary for Import
Administration,
{FR Doc. 82-19568 Filed 7-19-82; 8:45 am]
BILLING CODE 3510-25-M

Pectin From Mexico; Initiation of
Countervailing Duty Investigation

AGENCY: International Trade
Administration, Commerce.

AcTion: Initiation of Countervailing
Duty Investigation.

SUMMARY: On the basis of a petition
filed in proper form with the U.S.
Department of Commerce, we are
initiating a countervailing duty
investigation to determine whether
manufacturers, producers, or exporters
in Mexico of pectin receive benefits
which constitute bounties or grants
within the meaning of the countervailing
duty law. If our investigation proceeds
normally, we will announce a
preliminary determination on or before
September 17, 1982.

EFFECTIVE DATE: July 20, 1982,

FOR FURTHER INFORMATION CONTACT:
Mary A. Martin, Office of Investigations,
Import Administration, International
Administration, U.S. Department of
Commerce, 14th and Constitution
Avenue, NW., Washington, D.C. 20230;
telephone (202) 377-1279.
SUPPLEMENTARY INFORMATION:

Petition

On June 24, 1982, we received a
petition from Hercules, Inc. of
Wilmington, Delaware, on behalf of a
the U.S. industry producing pectin. In
compliance with the filing requirements
of § 355.26 of the Commerce Regulations
(19 CFR 355.26), the petition alleges that
the manufacturer, producer, or exporter
of pectin in Mexico receives, directly or
indirectly, bounties or grants within the
meaning of section 303 of the Tariff Act
of 1930, as amended (“the Act").

Since Mexico is not a “country under
the Agreement” within the meaning of
section 701(b) of the Act, and the pectin

is dutiable, the domestic industry is not
required to allege that, and the U.S.
International Trade Commission (“ITC")
is not required to determine whether,
imports of this product cause or threaten
material injury to the U.S. industry in
question.

Initiation of Investigation

Under section 702(c) of the Act, we
must determine, within 20 days after a
petition is filed, whether a petition sets
forth the allegations necessary for the
initiation of countervailing duty
investigation and whether it contains
information reasonably available to the
petitioner supporting the allegations. We
have examined the petition on pectin,
and we have found that the petition
meets these requirement.

Therefore, we are initiating a
countervailing duty investigation to
determine whether manufacturers,
producers, or exporters in Mexico of
pectin receive bounties or grants. If our
investigation proceeds normally, we will
make our preliminary determination by
September 17, 1982.

Scope of the Investigation

The merchandise covered by this
investigation is pectin from Mexico. The
imported merchandise is currently
provided for in item 455.04 of the Tariff
Schedules of the United States. Pectin is
used as an ingredient in foods and
drugs. In food, pectin is used principally
as a jelling agent for jams. jellies, and
confectionery and as an ingredient in
dairy products.

Allegations of Bounties or Grants

The petition alleges that
manufacturer, producer, or exporter in
Mexico of pectin receives the following
benefits that constitute bounties or
grants: tax certificates under the
Certificado de Devolucion de Impuesto
(“CEDI") program on exports; tax
certificates under the Certificates of
Fiscal Promotion (“*CEPROFI") program
for “priority” industrial activities; and
preferential financing under the Fund for
the Promotion of Exports of Mexican
Manufactured Products (“"FOMEX").

Dated: July 14, 1982.
Judith Hippler Bello,
Acting Depuly Assistant Secretary for Import
Administration.
[FR Doc. 82-18560 Filed 7-19-82; 8:45 am]
BILLING CODE 3510-25-M

Polypropylene Film From Mexico;
Initiation of Countervailing Duty
Investigation

AGENCY: International Trade
Administration, Commerce.

ACTION: Initiation of Countervailing
Duty Investigation.

SUMMARY: On the basis of a petition
filed in proper form with the U.S.
Department of Commerce, we are
initiating a countervailing duty
investigation to determine whether
producers, manufacturers, or exporters
in Mexico of polypropylene film receive
benefits which constitute bounties or
grants within the meaning of the
countervailing duty law. If our
investigation proceeds normally, we will
announce a preliminaray determination
on or before September 17, 1982.

EFFECTIVE DATE: July 20, 1982.

FOR FURTHER INFORMATION CONTACT:
Mary A. Martin, Office of Investigation,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th and Constitution
Avenue, NW., Washington, D.C. 20230;
telephone (202) 377-1279.

SUPPLEMENTARY INFORMATION:
Petition

On June 24, 1982, we received a
petition from Hercules, Inc. of
Wilmington, Delaware, on behalf of the
U.S. industry producing polypropylene
film, In compliance with the filing
requirements of section 355.26 of the
Commerce Regulations (19 CFR 355.28),
the petition alleges that manufacturers,
producers, or exporters in Mexico of
polypropylene film receive, directly or
indirectly, bounties or grants within the
meaning of section 303 of the Tariff Act
of 1930, as amended (*'the Act”).

Since Mexico is not a “‘country under
the Agreement” within the meaning of
section 701(b) of the Act, section 303 of
the Act applies to this investigatian.
Because the merchandise is