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Highlights

Briefings on How To Use the Federal Register—For
details on briefings in Washington, D.C., see
announcement in the Reader Aids section at the end of
this issue.

25597 Aliens Justice/INS publishes final rule rescinding
a great majority of restrictions placed on Iranian
nationals as result of taking the American hostages
and the break in diplomatic relations. The
remaining restrictions bar transit without visas for
Iranian citizens.

25609 Mortgage Insurance HUD/FHC publishes
regulations increasing the maximum allowable
finance charge on Title I property improvement,
mobile home loans, combination and mobile home
lot loans, and historic preservation loans.

25622 Heaith Care HHS/PHS publishes final rule
curtailing contract patient care for American
Seamen. The Department is curtailing contract care
benefits as a step towards improving stewardship of
Federal funds.

25660 Child Support Enforcement Program HHS/Office
of Child Support Enforcement proposes regulations
providing for payment of incentives to States which
collect child support on their own behalf.

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stal. 500, as
amended; 44 US.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and lega! effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.
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Old-age, Survivors and Disability Insurance
HHS/SSA introduces new method of computing
maximum total benefits for family of worker who
are first entitled to disability insurance benefits
after June 1980 and who was first eligible for these
benefits after 1978.

Medical Costs OMB publishes notice of cost of
hospital and medical care and treatment furnished
by the United States.

Handicapped publishes postponement of
interpretation regarding assistance to States for
education of handicapped children.

Health Facllittes HHS/PHS/HRA provides list of
health manpower shortage areas updated as of
December 31, 1980, as designated by the Secretary
of Health and Human Services. (Part Il of this issue)

DOE requests written comments on draft
“Plan of Action to Implement the International
Energy Program”. (Part VI of this issue)

Grant Programs Commerce/NOAA publishes
notice of extension of period for application for 1961
funds for development of Federal and State
Cooperative Climate Activities.

Futures CFTC publishes regulation
revising Commodity Pool Operator and Commodity
Trading Advisor Regulations. (Part V of this issuc)

Motor Vehicle Safety EPA announces final
actions taken in conjunction with its motor vehicle

recall program.

Wine Treasury/ATF publishes final rule replacing
the Lovibond Method with the Association of
Official Analytical Chemists method for
determining color in white wine.

Minimum Wage Labor/ESA specifies the basi
hourly wage rates and fringe benefit payments
which are determined to be prevailing for described
classes of labors and mechanics employed on
construction projects. (Part 11l of this issue)
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Agency for International Development
NOTICES
Housing guaranty programs:

Morocco

Agricultural Marketing Service
RULES

Lemons grown in Ariz. and Calif.
PROPOSED RULES
Filberts grown in Oreg. and Wash., and imported;
extension of time and correction
Milk marketing orders:
Southern Michigan
Potatoes (Irish) grown in N.C. and Va.

Agriculture Department

See Agricultural Marketing Service; Animal and
Plant Health Inspection Service; Forest Service;
Rural Electrification Administration; Soil
Conservation Service.

Air Force Department
NOTICES
Meetings:

Scientific Advisory Board

Alcohol, Drug Abuse, and Mental Health
Administration
NOTICES
Meetings; advisory committees:
May; cancellation

Alcohol, Tobacco and Firearms Bureau

RULES

Alcoholic beverages:
Wine; color determinations in white wine,
activated carbon treatment authorization, etc.

Animal and Plant Health Inspection Service
RULES
Livestock and poultry quarantine:

Exotic Newcastle disease

Blind and Other Severely Handicapped,
Committee for Purchase From

NOTICES

Procurement list, 1981; additions and deletions (2
documents)

Child Support Enforcement Office
PROPOSED RULES
State plan requirements:

Incentive payments

Civil Aeronautics Board

PROPOSED RULES

Fare summaries at ticketing locations; CFR Part
removal

NOTICES

Certificates of public convenience and necessity
and foreign air carrier permits

25676

25676
25677
25677

1

25680

25681

25614

25888

Hearings, etc.
Compagnie Nationale Air France; New York-
Mexico City, Concorde fares

Civil Rights Commission

NOTICES

Meetings; State advisory committees:
Connecticut
Pennsylvania
Texas

Commerce
See International Trade Administration; National
Oceanic and Atmospheric Administration.

Commodity Futures Trading Commission .
RULES

Commodity pool operators and trading advisors
Futures commission merchants; monthly and
confirmation statements to customers, requirements

Consumer Product Safety Commission

PROPOSED RULES

Refuse bins, unstable, front-loading, small-capacity,
and straight-sided; ban; hearing cancelled

Defense Department
See Air Force Department.

Economic Regulatory Administration
NOTICES
Consent orders:

Houston Oil & Mineral Corp.

Mississippi River Transmission Corp.
Powerplant and industrial fuel use; prohibition
orders, exemption requests, etc.:

Abitibi-Price Southern Corp.

Imperial Irrigation District

Education Department
RULES

Civil rights, and special education and
rehabilitative services:
Handicapped children education, assistance to
States and nondiscrimination on basis of
handicap in programs and activities receiving or
benefiting from Federal financial assistance;
interpretation: postponement

Employment and Training Administration
PROPOSED RULES
Comprehensive Employment Training Act
programs:

Base average annual; wage provisions

Employment Standards Administration
NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
modifications, and supersedeas decisions (Ark.,
Calif., Del., Fla., Kans., Ky., Miss., Mo., Mont., N.
Mex., N.Y., Ohio, Oreg., Pa., S. Dak., Tenn., Tex.,
Utah, Wash., Wyo.)




v Federal Register / Vol. 46, No. 89 / Friday, May 8, 1881 / Contents
R i # —
Energy Department Federal Deposit Insurance Corporation
See also Economic Regulatory Administration; NOTICES
Federal Energy Regulatory Commission. 25748, Meetings; Sunshine Act (2 documents)
NOTICES 25749
26026 International energy program, implementation; Securities Exchange Act of 1934, exemption
inquiry applications:
25699 Banco Central y Economias
Environmental Protection Agency
RULES Federal Energy Regulatory Commission
Pesticide chemicals in or on raw agricultural RULES y
commodities; tolerance and exemptions, etc.: Natural Gas Policy Act of 1878:
25615 0,0-Dimethyl S-((4-0x0-1,2,3,-benzotriazin-3(4H)- 25599 Incremental pricing; definition of agricultural
yl)methyl) phosphorodithioate) uses; interim; partial stay amended
PROPOSED RULES PROPOSED RULES
Air quality implementation plans; approval and Natural Gas Policy Act of 1978:
promulgation; various States, etc.: 25643,  Ceiling prices; high cost natural gas produced
2“,59 c‘)nnec“cut correction 25644 mfll'outnsuzht foﬂnaﬁons; Colomdo (2 documcn‘ 5)
Air quality standards; national primary and
Shomday ; 25684 Hm:tg;wer Co
25655  Hydrocarbons; sed ti y
Pest¥cide chen?i::all)smigoor olﬁ:?nma;'i?:ulml 25684  American Municipal Power-Ohio, Inc., et al.
commodities; tolerances and exemptions, etc.: 25684  Commonwealth Edison Co.
25659  Isophorone; correction :5“5 E“CW 1;":“"‘;' S:Jrvti\fr‘;’l g""l’-c':: a{'f-'
Toxic substances: 5685 aAnsas ivebraska Ivatural Las Lo., Inc.
25660  Polychlorinated biphenyls (PCBs) and PCB- 25688  Michigan Wisconsin Pipe Line Co.
containing transformers, capacitors and 25688  Montana Power Co.
electromagnets; use prohibitions; advance notice; 25688  Natural Gas Pipeline Co. of America
s o
NOTICES pper a Power Co.
Air pollution control: 25691 Washington Water Power Co.
25692 Motor vehicle recalls; final actions
Air quality; prevention of significant deterioration Federal Housing “‘;‘O'W“ of
(PSD): Assistant Secretary Housl
25696  Permit approvals RULES
Environmental statements; availability, etc.: Mortgage and loan insurance programs:
25691  Agency statements; weekly receipts 25609  Interest rates increase
Toxic and hazardous substances control:
25693  Premanufacture notices receipts Federal Labor Relations Authority
25692 Premanufacture notices receipts; correction 25749 ”oMealm  Sanshine Act
Environmental Quality Office, Housing and Urban Federal Maritime Commission
Development Department NOTICES
NOTICES :
Casualty and nonperformance, certificates:
Environmental statements; availability, etc.: i V. e
25702 Samiiitwood Subdivision. Meriden, Conn. 25699 !:l?lland Amerika Lijn Toerisme Antillen, N.V., et
Energy and environmental statements; availability.
Equal Employment Opportunity Commission elo.:
NOTICES 25699  Lykes Bros. Steamship Co., Inc; intermodal
25748 Meetmsa. Sunshine Act agency wnt
25699  Port of Oswego Authority and Lakespan Marine,
Federal Communications Commission Inc.; lease agreement
RULES 25699  South Carolina State Ports Authority, Charleston
Radio stations; table of assignments: County, and Alumax of South Carolina, Inc..
25620 Idaho operation of terminal as a public port facility for
m mt.z:r L handling bulk products
25661 Telephone systems; license contract agreements Federal Reserve System
and intrasystem arrangements; extension of time NOTICES
Radio stations; table of assignments: Applications, etc.:
25662 Virgin Islands 25700 Peoples Banking Corp.
;c{c:vw i 25749 Meetings; Sunshine Act
25696  Collins, Thomas C. and Essie L., Tenants in Fish and Wildlife Service
Common et al. NOTICES
Meetings: 25703, Enda.ngered and threatened species permit
25698 Marine Services Radio Technical Commission 25704 applications (3 documents)
25748 Meetings; Sunshine Act (2 documents) 25704 Marine mammal permit applications
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25608

25602
25607

25605

25651

25700
25700

25749

25703

25615

25618

25774

25597

25704

Food and Drug Administration
RULES

Animal drugs, feeds, and related products:
Diethylcarbamazine citrate chewable tablets
Human drugs:
Antibiotic drugs; bacampicillin hydrochloride
Antibiotic drugs; corrections and technical

changes

Antibiotic drugs; sterile cefotaxime sodium
PROPOSED RULES
Human drugs:

Antibiotics; revocation of monographs
NOTICES
Laser variance appravals, etc.:

Triton Community College
Meetings:

Consumer participation information exchange

Foreign Claims Settiement Commission
NOTICES

Meetings; Sunshine Act

Forest Service

NOTICES
Classification, development plans, and boundary
descriptions:

St. Joe Wild and Scenic River, Idaho; correction
Grand Can{aon National Park, Ariz.; adjacent lands
study, availability

General Services Administration

RULES

Procurement:
Special and directed sources of supply

Property management:
Telecommunications management; FTS minimize
guidelines

Health and Human Services Department

See Alcohol, Drug Abuse, and Mental Health
Administration; Child Support Enforcement Office;
Food and Drug Administration; Health Resources
Administration; National Institutes of Health;
Public Health Service; Social Security
Administration.

Heaith Resources Administration
NOTICES
Health manpower shortage areas; designations; list

Housing and Urban Development Department
See also Environmental Quality Office, Housing
and Urban Development Department; Federal
Housing Commissioner—Office of Assistant
Secretary for Housing; Neighborhoods, Voluntary
Associations and Consumer Protection, Office of
Assistant Secretary.

Immigration and Naturalization Service
RULES
Iranian nationals; removal of restrictions

Indian Affairs Bureau

NOTICES

Land transfer:
Pit River Indians, XL Ranch, Calif; requests for
consideration

25617

25621

25712
25710

25713,
25719

25711

25729
25727
25727
25728
25730
25728
25728
25728

25728

25619

25705

Interior Department

See also Fish and Wildlife Service; Indian Affairs
Bureau; Land Management Bureau; Mines Bureau;
National Park Service.

RULES
Procurement:
Small purchases; imprest funds

International Development Cooperation
See Agency for International Development.

International Trade Administration
NOTICES -
Antidumping:

Printed vinyl film from Brazil

Interstate Commerce Commission

RULES 3

Motor carriers: )
Household goods transportation; revision of
operational regulations; modification of Form
OCP-100

NOTICES

Motor carriers:
Finance applications
Intercorporate hauling operations; intent to
engage in
Permanent authority applications; restriction
removals (2 documents)
Permanent authority applications; restriction
removals; correction
Released rates applications

Justice Department
See Foreign Claims Settlement Commission;
Immigration and Naturalization Service.

Labor

See also Employment and Training Administration;
Employment Standards Administration; Mine
Safety and Health Administration; Occupational
Safety and Health Administration; Pension and
Welfare Benefit Programs Office.

NOTICES

Adjustment assistance:
Al Hirt Ford-Mercury, Inc., et al.
Algy Shoe Co.
Attwood Corp.
Boris Smoler & Sons, Inc.
Clifton Heights Sportwear et al.
Fairfield Glove Co-
Farwest Garments, Inc.
General Refractories Co.
Miller Brothers Industries
Reed Forest Products, Inc,
Wagner Electric Corp.
Westport Casuals

Land Management Bureau
RULES

Public land orders:
Alaska
NOTICES
Alaska native claims selections; applications, etc.:
. Arctic Slope Regional Corp.; waiver
Coal leases, exploration licenses, etc.:
Kentucky
Utah
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Vi
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25703 (;mnm‘l d Cnnyo:manional Park, Ariz.; adjacent lands Nuclear Regulatory Commission
study, availability NOTICES
Meetings: Applications, etc.:
25706 Medford District Advisory Council 25734 Baltimore Gas & Electric Co.
25734 Boston Edison Co.
Management and Budget Office 25736 Consolidated Edison Co. of New York, Inc.
NOTICES 25738 Gulf States Utilities Co.
25738 Hospital and medical care and treatment furnished
by U.S., cost; rates regarding recovery from Occupational Safety and Health Administration
tortiously liable third persons PROPOSED RULES .
Health and safety standards:
Mine Safety and Health Administration 25653 Conveyors; meeting schedule changes
NOTICES
:::i;ikﬂ:z t:'grn:mm‘lalory safety standard Pension and Welfare Benefit Programs Office
’ NOTICES
25725 Consolidation Coal Co. Employee benefit plans; prohibited transaction
25726 Mississippi Chemical Corp. exemptions:
25726  Peabody Coal Co. (2 documents) 25732  Simkins Industries, Inc. Master Trust
25726 Permac, Inc,
25727 Texas Utilities Generating Co. Personnel Management Office
RULES
Mines Bureau Health benefits, Federal employees:
25653 'H' '0“' DR 'l“'n S raital off contal 25595 Survivor annuitant coverage
elium sales and rental ol containers Healllh benefits and life insurance, Federal
employees:
National Institutes of Health 25595 Employees hired under career-related work study
m" programs: coverage, clarification
25701 Cancer Institute, National; Clinical Trials review
Committee Public Health Service
25701  Cancer National Advisory Board e : ,
26701  Research Resources National Advisory Council G oo b s porisc e
National Oceanic and Atmospheric :
Administration Rural Electrification Administration
NOTICES NOTICES
Grants; availability, etc.: Environmental statements; availability, etc.:
25677  Federal and State cooperative climate activities, 25671  Basio Electric Power Cooperative
development; extension of time
Securities and Exchange Commission
National Park Service PROPOSED RULES .
NOTICES 25638 Environmental proceedings disclosure (Regulation
Boundary establishment, descriptions, etc.: S-K)
25706  lce Age National Scientific Reserve, Wis. NOTICES
25703 Gn:ind Ca:d;o:nhlaﬁoml Park, Ariz.; adjacent lands He)\a:xzflta‘i:c!:‘:lectﬂc ud e
study, av ity 25739 o
Meetings: 25739 Cralin Money Market Fund, Inc.
25709 ::eut;?i:soga Valley National Recreation Area 25741  Fidelity Ready Cash Fund
Adm‘)ry COmmi“ion 257‘3 Senh'y Calb Manasemt Fund. Inc.
25709 Upper IDelaware Citizens Ad;)'iwry Council ‘;S:l!;s“regulatory organizations; proposed rule
Mining plans of operation; availability, etc.: & g
25709  Death Valley National Monument 22?7 :‘5 ﬁlmmnS?;oc:kEEﬁnhwln l:c.
es
National Science Foundation 25745  Philadelphia Stock ange, Inc.
NOTICES
Meetings: Social Security Administration
25733 Engineering and Applied Science Advisory RULES
Committee s Social security benefits:
25733 Mathematical and Computer Sciences Advisory 25601 Disability insurance; methods of computing
Committee benefits payable to family of worker
Neighborhoods, Voluntary Associations and Soil Conservation Service
Consumer Protection, Office of Assistant NOTICES
Secretary Environmental statements; availability, etc.:
25671 Brooksville Elementary School Land Drainage
25702 Primary inspection agencies; disqualification of and Pleasant Hill Elementary School Critical

NOTICES
Brooks Engineering Co.; hearing terminated

Area Treatment RC&D Measures, W. Va.
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25671

25672

25672
25673

25673
25673
25674

25674

25746
25746
25746

Cameron Flowage Critical Area Treatment and
Guy Speirs Park Recreation Development RC&D
Measure, Wis.
Cumberland-Green Lakes RC&D Area Critical
Area Treatment, Ky.
Hurley Creek Watershed, S. Dak.
Leavitt Park Critical Area Treatment RC&D
Measure, N.H.
Lewis County Park Critical Area Treatment and
Land Drainage RC&D Measure, W, Va.
Mission Hill Watershed, S. Dak.
Nichols Beach Critical Area Treatment RC&D
Measure, N.H.

Meetings:
Price and San Rafael Rivers, Utah; onfarm
conservation work to reduce salinity

State Department
NOTICES
Meetings:
Oceans and International Environmental and
Scientific Affairs Advisory Committee
Shipping Coordinating Committee (2 documents)
Senior Executive Service:
Performance Review Board; membership

Textile Agreements Implementation Committee
NOTICES
Cotton textiles:

Macau

Treasury Department
See Alcohol, Tobacco and Firearms Bureau.

MEETINGS ANNOUNCED IN THIS ISSUE

25674

25676

25677

25679

25698

25700

25701

25701

AGRICULTURE DEPARTMENT

Soil Conservation Service—

Onfarm Conservation work to reduce Salinity in
the Price and San Rafael Rivers, Utah (open), Price,
Utah, 5-19-81 and Castle Dale, Utah, 5-20-81

CIVIL RIGHTS COMMISSION

Connecticut Advisory Committee, Hartford, Conn.
(open), 5-21-81

Texas Advisory Committee, San Antonio, Tex.
(open), 5-29-81

DEFENSE DEPARTMENT

Air Force Department—

USAF Scientific Advisory Board, Eglin AFB, Fla.
(closed), 5-26 through 6-5-81

FEDERAL COMMUNICATIONS COMMISSION

Radio Technical Commission for Marine Services,
Executive Committee, Washington, D.C. (open),
5-21-81

HEALTH AMD HUMAN SERVICES DEPARTMENT

Food and Drug Administration—

Consumer Participation, Charleston, W.Va. {open),
5-13-81

National Institutes of Health—

Clinical Trails Review Committee, Bethesda, Md.
(partially open), 5-20, 5-21, and 5-22-81

National Advisory Research Resources Council,
Bethesda, Md. (partially open), 5-28 and 5-26-81

National Cancer Advisory Board, Bethesda, Md.
(partially open), 5-18, 5-19, and 5-20-81

Planning and Budget Subcommittee, Bethesda, Md.
{open), 5-17-81

Special Actions for Grants Subcommittee,
Bethesda, Md. (closed), 5~18-81

INTERIOR DEPARTMENT

Land Management Bureau—

Medford District Advisory Council, Medford.,
Oregon (open), 5-15-81

National Park Service—

Cuyahoga Valley National Recreation Area
Advisory Commission, Peninsula, Ohio (open),
5-28-81

Upper Delaware Citizens Advisory Council,
Narrowsburg, N.Y. (open), 5-22-81

NATIONAL SCIENCE FOUNDATION

Engineering and Applied Science Advisory
Committee, Earthquake Hazards Mitigation
Subcommittee, Washington, D.C. (open), 8-1 and
6-2-81

Mathematical and Computer Science Advisory
Committee, Mathematical Sciences Subcommittee,
Washington, D.C. (partially open), 5-28, 5-29 and
5-30-81

STATE DEPARTMENT

Office of the Secretary—

Oceans and International Environmental and
Scientific Affairs Advisory Committee,

Washington, D.C. (open), 5-20-81

Shipping Coordinating Committee, Safety of Life at
Sea Subcommittee, Washington, D.C. (open),
5-21-81

Shipping Coordinating Committee, Safety of Life at
Sea Subcommittee, Washington, D.C. (open), 6-4-81

CIVIL RIGHTS COMMISSION
Pennsylvania Advisory Committee, Philadelphia,
Pa. (open), 5-21-81

LABOR DEPARTMENT

Occupational Safety and Health Administration—
Conveyor standard, Chicago, Ill. (open), 512 and
5-13-81 changed to 5-12-81

CANCELLED MEETINGS

HEALTHAND HUMAN SERVICES DEPARTMENT
Alcohol, Drug Abuse, and Mental Health
Administration—

Psychology Education Review Committee, Silver
Spring, Md. (partially open), 5-29-81

LABOR DEPARTMENT

Occupational Safety and Health Administration—
Conveyor standard, Los Angeles, Calif,, 5-19, 5-20
and 5-21-81

CANCELLED HEARING
CONSUMER PRODUCT SAFETY COMMISSION

25638 Ban of unstable refuse bins, West Los Angeles,
Calif., 5-11-81

25653
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A cumulative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.
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This section of the FEDERAL REGISTER
contains regulatory documents having
genoral applicabliity and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
pubkished under 50 titles pursuant 1o 44
US.C. 1510,

e Code ol Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each

month

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 870 and 890

Federal Employees’ Group Life
Insurance; and Federal Employees
Heaith Benefits: Amendment To Clarify
Coverage for Employees Hired Under
Career-Related Work-Study Programs

aaency: Office of Personnel
Management.

AcTioN: Final regulations.

summaRY: The Office of Personnel
Management (OPM) is revising the
Federal Employees' Group Life
Insurance (FEGLI) and the Federal
Employees Health Benefits (FEHB)
regulations to clarify that employees
hired under career-related work-study
programs are eligible for FEGLI and
FEHB coverage if they are (1) expected
lo be in a pay status for at least one-
third of the total period of time from the
date of the first appointment to the
completion of the work-study program,
and (2) serving under appointments not
limited to one year or less.

EFFECTIVE DATE: June 8, 1981.
FOR FURTHER INFORMATION CONTACT:

John Ray, Issuances and Instructions
Stafl, (202) 8324684,
SUPPLEMENTARY INFORMATION:

Background

Various Federal agencies had
questioned the intent of OPM's
regulations as they applied to
entitlement to FEGLI and FEHB
coverage for employees under career-
related work-study programs. Some of
these agencies had been interpreting the
regulations as requiring such an
employee to have been in a pay status
‘or nol less than one-third of the total
lime required for completion of the
program to become entitled to FEGLI

and FEHB coverage. On November 28,
1980, OPM published a proposal [45 FR
79078] to establish eligibility for FEGLI
and FEHB coverage for such employees
if the expectation exists that they will
meet the time-in-pay-status requirement.

Discussion of Comments

One written comment from an agency
was received within the specified 80-day
period concerning this proposal. That
agency offered no objections to the
proposal and supported the clarifying
revisions.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule for the purpose of E.O. 12201,
Federal Regulation, because it will not
result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Regulatory Flexibility Act

The Director, Office of Personnel
Management, certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities, including small
business, small organizational units and
small governmental jurisdictions.
Beverly McCain Jones,
Issuance System Manager.

Accordingly, the Office of Personnel
Management is amending Parts 870 and
890 as follows:

PART 870—BASIC LIFE INSURANCE

1. §870.202(a)(2) is revised to read as
follows:

§870.202 Exclusions.

(u) . v

(2) An employee whose employment
is of uncertain or purely temporary
duration, or who is employed for brief
periods at intervals, and an employee
who is expected to work less than 6
months in each year, except for an
employee who is employed under an
OPM approved career-related work-

study program under Schedule B of at
least 1 year's duration and who is
expected to be in a pay status for at
least one-third of the total period of time
from the date of the first appointment to
the completion of the work-study
program.

{5 US.C. 8716(b))

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

2. § 890.102(c)(2) is revised to read as
follows:

§890.102 Coverage.

(c) » » .

(2) An employee whose employment
is of uncertain or purely temporary
duration, or who is employed for brief
periods at intervals, and an employee
who is expected to work less than 6
months in each year, except for an
employee who is employed under an
OPM approved career-related work-
study program under Schedule B of at
least 1 year's duration and who is
expected to be in a pay status for at
least one-third of the total period of time
from the date of the first appointment to
the completion of the work-study
program.

(5 US.C. 8:13(b))
[FR Doc. 81-13904 Filed 5-7-81: %45 am|
BILLING CODE 6325-01-M

5 CFR Part 890
Federal Employees Health Benefits
Program .

AGENCY: Office of Personnel
Management.

ACTION: Final regulations,

SUMMARY: This regulation permits the
reinstatement or continuation of a
survivor annuitant's health benefits
coverage if the survivor annuitant
remarries and subsequently becomes
entitled to and elects to receive another
survivor annuity based on the Federal
service of the later spouse.

EFFECTIVE DATE: June 8, 1981.

FOR FURTHER INFORMATION CONTACT:

John Ray, Issuances and Instructions
Staff, (202) 632-4684.
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SUPPLEMENTARY INFORMATION:
Background

On December 12, 1980, OPM
published a proposed regulation in the
Federal Register [45 FR 81764] to provide
an opportunity for a survivor annuitant
who must choose between two or more
survivor annuities to elect the health
benefits coverage which is best suited to
his or her immediate needs. The
proposed addition to the regulations
was offered to correct a then existing
inequity in the area of health benefits
coverage.

Discussion of Comments

One written comment from an agency
was received within the specified 60-day
period concerning this regulation. That
agency offered no objections to the
proposal and supported the proposed
addition to the regulations.

E.O. 12291, Federal Regulation

OPM has determined that this is not a
major rule for the purposes of E.O.
12291, Federal Regulation, because it
will not result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

{3) Significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises lo compete with foreign-
based enterprises in domestic or export
markets.

Regulatory Flexibility Act

The Director, Office of Personnel
Management, certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities, including small
business, small organizational units and
small governmental jurisdictions.
Beverly McCain Jones,

Issuance System Manager.

Accordingly, the Office of Personnel
Management is amending 5 CFR 890.301
by adding a new paragraph (w) as set
forth below:

§ 890.301 Opportunities to register to
enroll and change enroliment.

(w) Election between survivor
annuities. A surviving spouse,
irrespective of whether his or her
survivor annuity continued or was
terminated upon remarriage, who was
covered by a health benefits enrollment
under this part immediately before his
or her remarriage, may elect to continue

a health benefits enrollment under this
part acquired by virtue of the remarriage
or to enroll in his or her own right in the
plan under which he or she was
previously covered under this part
within 80 days after the termination of
the remarriage and entitlement to a
survivor annuity.

(5 U.S.C. 8905(b))

[FR Doc. 81-13950 Filed $-7-81; 845 am]
BILLING CODE 6326-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 910

[Lemon Reg. 304; Lemon Reg. 303, Amdt. 1]

Lemons Grown in California and
Arizona; Limitation of Handling
AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action establishes the
quantity of California-Arizona lemons
that may be shipped to the fresh market
during the period May 10-16, 1981, and
increases the quantity of lemons that
may be shipped during the period May
3-8, 1981, Such action is needed to
rovide for orderly marketing of fresh
emons for the periods specified due to
the marketing situation confronting the
lemon industry.
DATES: The regulation becomes effective
May 10, 1981, and the amendment is
effective for the period May 3-89, 1981.
FOR FURTHER INFORMATION CONTACT:
William J. Doyle, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This rule has been reviewed under
USDA procedures and Executive Order
12291 and has been classified “not
significant,” and not a major rule. This
regulation and amendment are issued
under the marketing agreement, as
amended, and Order No. 910, as
amended (7 CFR Part 910), regulating the
handling of lemons grown in California
and Arizona. The agreement and order
are effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 801-674). The action
is based upon the recommendations and
information submitted by the Lemon
Administrative Committee and upon
other available information. It is hereby
found that this action will tend to
effectuate the declared policy of the acl.
This action is consistent with the
marketing policy for 1980-81. The
marketing policy was recommended by
the committee following discussion at a
public meeting on July 8, 1980. A

regulatory impact analysis on the
marketing policy is available from
William ]. Doyle, Acting Chief, Fruit
Branch, F&V, AMS, USDA, Washington,
D.C. 20250, telephone 202-447-5975,

The committee met again publicly on
May 5, 1981, at Los Angeles, California,
to consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons
deemed advisable to be handled during
the specified weeks. The committee
reports the demand for lemons
continues good.

It is further found thatitis
impracticable and contrary to the public
interest to give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
and the effective date necessary to
effectuate the declared policy of the act.
Interested persons were given an
opportunity to submit information and
views on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of lemons. It
is necessary to effectvate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective times.

Forms required for operation under
this part are subject to clearance by the
Office of Management and Budget and
are in the process of review. They shall
not become effective until such time as
clearance by the OMB has been
obtained.

1. Section 910.604 is added as follows:

§910.604 Lemon Regulation 304.

The quantity of lemons grown in
California and Arizona which may be
handled during the period May 10, 1881,
through May 16, 1981, is established a!
320,000 cartons.

2. Section 910.603 Lemon Regulation
303 (45 FR 24523) is revised to read as
follows:

§910.603 Lemon Regulation 303.

The quantity of lemons grown in
California and Arizona which may be
handled during the period May 3, 1881,
through May 9, 1981, is established a!
320,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
801-674)
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Dated: May 7, 1981,
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
(¥R Doc. §3-14191 Fliod 5-7-81; 11:36 am]
HLLING CODE 3410-02-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Parts 211, 214, 242, 244, 245,
and 248

Aliens and Nationality; Removal of
Restrictions; Iranian Nationals

AceNcY: Immigration and Naturalization
Service, Justice.
acTioN: Final rule.

suMmARY: The revisions to the listed
rules rescind the great majority of the
restrictions placed on Iranian nationals
15 a result of the taking of the American
hostages and the break in diplomatic
relations, The remaining restrictions bar
transit without visas for Iranian citizens.
EFFECTIVE DATE: April 24, 1981.

FOR FURTHER INFORMATION CONTACT:

For general information: Stanley J.
Kieszkiel, Acting Instructions Officer,
Immigration and Naturalization Service,
425 Eye Street, NW., Washington, DC
20536 Telephone: (202) 633-3048.

For specific information: Michael
Heilman, General Attorney, Immigration
ind Naturalization Service, 425 Eye
Street, NW., Washington, DC 20536
Telephone: (202) 633-2620,

SUPPLEMENTARY INFORMATION: In
response to the taking of the American
fiostages in Tehran and the subsequent
break in diplomatic relations between
the United States and Iran, certain
restrictions were placed on Iranian
nationals in regard to conditions of
entry and stay, and eligibility for
various types of discretionary relief
‘nder the immigration laws. Many of
these restrictions were also imposed to
conform Service policy to that of the
Department of State. Among the
restrictions imposed were the following:
Barring the use of reentry permits and
Alien Registration Receipt Cards by
permanent resident aliens who had
traveled to, in, or through Iran;
rescinding the transit without visa
privilege of Iranian citizens: restricting
extension of stay, except for limited
feasons; requiring Iranian students to
report their status; limiting the period of
voluntary departure and its
reinstatement; and limiting both
adjustment of status and change of
nonimmigrant status.

The present revisions rescind the
restrictions with one exception: Transit
without visa is barred to citizens of Iran.

This final rule is not within the
requirements of Executive Order 12291
because the rule is issued with respect
to a foreign affairs function of the
United States and is exempt under
section 1(a)(2) of the order,

Compliance with 5 U.S.C. 553 as to
notice and delayed effective date is not
required because the rule involves a
foreign affairs function and it is in the
public interest not to delay
promulgation.

In accordance with 5 U.S.C, 605(b), the
Commissioner of Immigration and
Naturalization certifies that
promulgation of this final rule will not
have a significant economic impact
because the rule simply removes
restrictions which were previously
imposed during the Iranian crisis.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 211—DOCUMENTARY
REQUIREMENTS: IMMIGRANTS;
WAIVERS -

1. Part 211 is amended by revising
paragraphs (b)(1) and (b)(2) of § 211.1 to
read as follows:

§211.1 Visas,

(b) Returning residents (1) Alien
Registration Receipt Card (Form I-151
or I-551). An Alien Registration Card
may be presented in lieu of an
immigrant visa by an immigrant alien
who is returning to an unrelinquished
lawful permanent residence in the
United States after a temporary absence
abroad, and who is:(i) returning after a
temporary absence abroad not
exceeding one year; or (ii) an alien
crewman regularly serving aboard an
aircraft or vessel of American registry
who is returning after a temporary
absence abroad in connection with his/
her duties in that occupation pursuant to
his/her employment as a crewman; (iii)
a civilian employee of the U.S,
Government returning from a foreign
assignmen! pursuant to official orders;
or (iv) a spouse or child of a civilian
employee of the U.S. Government or a
spouse or child of a member of the
Armed Forces of the U.S., provided such
spouse or child resided abroad while
such member of the Armed Forces or
such civilian employee was on overseas
duty and is preceding or accompanying
the member or employee or is following
to join the member or employee within
four months of the member’s or
employee's return to the U.S.

(2) Reentry permit. Any immigrant
alien returning to an unrelinquished
lawful permanent residence in the
United States after a temporary absence
abroad may present a valid unexpired
reentry permit duly issued to him/her in
lien of an immigrant visa. A refugee
travel document issued to a lawful
permanent resident pursuant to Part
223a of this chapter shall be regarded as
a reentry permit.

(Secs. 103 and 211; 8 US,C. 103 and 1181)

PART 214—NONIMMIGRANT CLASSES

2. Part 214 is amended by revising
paragraph (c) of § 214.1 and revoking
§ 214.5 in its entirety as follows:

§214.1 Requirements for admission,
extension, and maintenance of status.

(c) Extension of stay. The
nonimmigrant alien defined in section
101(a)(15)(A)(i) or (ii) or (G)(i), (ii), (iii),
or (iv) of the Act is admitted for as long
as such alien continues to be so
recognized by the Secretary of State,
and is not required to obtain extension
of stay. The nonimmigrant alien defined
in section 101(a)(15)(C), (D), or {K) of the
Act, or who was admitted in transit
without visa, is ineligible for extension
of stay. Nonimmigrant aliens defined in
section 101(a)(15)(F) and (]) of the Act
shall apply for extension of stay only on
Form 1-538 and Form IAP-66,
respectively. Aliens in all other
nonimmigrant classes shall apply for
extensions of stay on Form 1-539, The
application should be submitted at least
fifteen days and not more than sixty
days prior to expiration of the currently
authorized stay; and it may be granted
or denied by the district director or
officer in charge. There shall be no
appeal from his/her decision. A
separate application must be executed
and submitted for each alien seeking
extension of stay; however, regardless
of whether or not they accompanied the
applicant to the United States, the
spouse and minor unmarried children
having the same nonimmigrant
classification may be included in the
application without additional fee.
Extensions granted to members of a
family group shall be for the same
period; if one member is eligible for only
a six-month extension and another for a
twelve-manth extension, the shorter
period shall govern. If failure to file a
timely application is found to be
excusable, an extension of stay may be
granted but it shall date from the time of
expiration of the previously authorized
stay. When because of conditions
beyond his/her control or other special
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circumstances, a nonimmigrant needs an
additional period of less than thirty days
beyond the previously authorized stay
within which to effect departure, such
time may be granted without the filing of
a formal application. For procedures on
cancellation and breaching of bonds, see
Part 103 of this chapter.

§214.5 Requirements for maintenance of
status for nonimmigrant students from iran,
[Rescinded)

(Secs. 103 and 214; 8 U.S.C. 1103 and 1184)

PART 242—PROCEEDINGS TO
DETERMINE DEPORTABILITY OF
ALIENS IN THE UNITED STATES:
APPREHENSION, CUSTODY,
HEARING, AND APPEAL

3. Part 242 is amended by revising
paragraph (a)(2) of § 242.5 and revising
§ 242,22 to read as follows:

§ 2425 Voluntary departure prior to
commencement of hearing.
(a)a)* * *

(2) Authorization. Voluntary
departure may be granted to any alien
who is statutorily eligible: (i) Who is a
native of a foreign contiguous territory
and not within the purview of class (vi)
of this paragraph:; or (ii) whose
application for extension of stay as a
nonimmigrant is being denied; or (iii)
who has voluntarily surrendered himself
to the Service; or (iv) who presents a
valid travel document and confirmed
reservation for transportation out of the
United States within 30 days; or (v) who
is an F-1, F-2, J-1, or |-2 nonimmigrant
and who has lost such status solely
because of a private bill introduced in
his/her behalf; or (vi) who is admissible
to the United States as an immigrant
and: (A) Who is an immediate relative
of a U.S. citizen, or (B) is otherwise
exempt from the numerical limitation on
immigrant visa issuance, or (C) has a
priority date for an immigrant visa not
more than 60 days later than the date
show in the latest Visa Office Bulletin
and has applied for an immigrant visa at
an American Consulate which has
accepted jurisdiction over the case, or
(D) who is a third-preference alien with
a priority date earlier than August 9,
1978, or (E) who is the beneficiary of an
approved sixth-preference petition who
satisfies Examinations without another
petition that he/she can qualify for third
preference and who cannot obtain a
visa solely because a visa number is
unavailable, and who has a priority date
earlier than August 9, 1978; or (vii) who
has been granted asylum and has not
been granted parole status or a stay of
deportation; or (viii) in whose case the

.

district director has determined there
are compelling factors warranting grant
of voluntary departure.

§ 242.22 Reopening or reconsideration.

Except as otherwise provided in this
section, a motion to reopen or
reconsider shall be subject to the
requirements of § 103.5 of this chapter.
The immigration judge may upon his/her
own motion, or upon motion of the trial
attorney or the respondent, reopen or
reconsider any case in which he/she
had made a decision, unless jurisdiction
in the case is vested in the Board of
Immigration Appeals under Part 3 of this
chapter. An order by the immigration
judge granting a motion to reopen may
be made on Form [-328. A motion to
reopen will not be granted unless the
immigration judge is satisfied that
evidence sought to be offered is material
and was not available and could not
have been discovered or presented at
the hearing: nor will any motion to
reopen for the purpose of providing the
respondent with an opportunity to make
an application under § 24217 be granted
if respondents's right to make such
application was fully explained to him/
her by the immigration judge and he/she
was afforded an opportunity to do so at
the hearing, unless circumstances have
arisen thereafter on the basis of which
the request is being made. The filing of
an application for adjustment of status
under section 245 of the Act may be
considered as a motion to reopen when
the application shows new material not
available or discoverable at the time of
the deportation hearing. The filing of a
motion under this section with an
immigration judge shall not serve to stay
the execution of an outstanding
decision; execution shall proceed unless
the immigration judge who has
jurisdiction over the motion specifically
grants a stay of deportation. The
immigration judge may stay deportation
pending his/her determination of the
motion and also pending the taking and
disposition of an appeal from such
determination.

(Secs. 103 and 242; 8 U.S.C. 1103 and 1252)

PART 244—SUSPENSION OF
DEPORTATION AND VOLUNTARY
DEPARTURE

4. Part 244 is amended by revising
§ 244.1 to read as follows:

§244.1 Application.

Pursuant to Part 242 of this chapter
and section 244 of the Act an
immigration judge may authorize the
suspension of an alien's deportation; or,
if the alien establishes that he/she is

willing and has the immediate means
with which to depart promptly from the
United States, an immigration judge may
authorize the alien to depart voluntarily
from the United States in lieu of
deportation within such time as may be
specified by the immigration judge when
first authorizing voluntary departure,
and under such conditions as the district
director shall direct. An application for
suspension of deportation shall be made
on Form I-256A.

(Sec. 103; 8 U.S.C. 1103. Interpret or apply
secs. 242, 244, B U.S.C. 1252, 1254)

PART 245—ADJUSTMENT OF STATUS
TO THAT OF PERSONS ADMITTED
FOR PERMANENT RESIDENCE

5. Part 245 is amended by revising
paragraph (d) of § 245.1 to read as
follows:

§245.1 Eligibility.

(d) Immediate relatives under section
201(b) and preference aliens under
section 203(a)(1) through 203(a)(6). Any
alien applicant who claims immediate
relative status under section 201(b) or
preference status under sections
203(a)(1) through 203(a)(6) of the Act is
not eligible for the benefits of section
245 of the Act unless he/she is the
beneficiary of a valid unexpired visa
petition filed in accordance with Part
204 of this chapter and approved to
accord him/her such status,

(Secs. 103 and 245; 8 U.S.C. 1103 and 1255)

PART 248—CHANGE OF
NONIMMIGRANT CLASSIFICATION

6. Part 248 is amended by revising
§ 248.2 to read as follows:

§ 248.2 Ineligible classes.

Any alien in immediate and
continuous transit through the United
States without a visa pursuant to section
238(d) of the Act, or an alien classified
as a nonimmigrant under section
101(a)(15)(D) or (K) of the Act is not
eligible for any change of nonimmigran!
classification under section 248 of the
Act. Any alien classified as a
nonimmigrant under section
101(a)(15)(C) of the Act is not eligible for
any change of nonimmigrant
classification other than a change to
classification under section 101(a)(15)(A)
or (G) of the Act. Any alien classified as
a nonimmigrant under section
101(a)(15)(]) of the Act is not eligible for
any change of nonimmigrant
classification other than a change to
classification under section
101(a)(15)(A) or (G) of the Act, or, if he/
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she is not subject to the foreign
residence reqhu":mment of section 212(e)
of the Act or has been granted a waiver
thereof, a change to classification under
section 101(a)(15)(H) or (L) of the Act, if
otherwise qualified.

{Secs. 103 and 248; 8 U.S.C. 1103 and 1258)
Dated: May 5, 1981.

David Crosland,

Acting Commissioner of Immigration and

Noturalization.

|FR Doc. 81-14148 Filed 5-7-81; 845 am|

BILLING CODE 4410-10-M

—nmnm—
DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 82

AGENCY: Animal and Plant Health
inspection Service, USDA.

ACTION: Final rule.

sUMMARY: The purpose of this
amendment is to quarantine a portion of
Maricopa County in Arizona because of
the existerice of exotic Newcastle
disease. Exotic Newcastle disease was
confirmed in such portion of Maricopa
County on April 18, 1981. Therefore, in
order to prevent the dissemination of
exotic Newcastle disease, it is necessary
to quarantine the affected area.
EFFECTIVE DATE: May 4, 1981.

FOR FURTHER INFORMATION CONTACT:

C. G. Mason, Chief, National Emergency
Field Operations, Emergency Programs,
Veterinary Services, USDA, Federal
Building, Room 751, Hyattsville, MD
20782, 301-436-8093.

SUPPLEMENTARY INFORMATION: This

final action has been reviewed in
conformance with Executive Order
12291, and has been determined to be
not a "major rule.” Also, the emergency
nature of this action makes it
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule.

The Department has determined that
this rule will have an annual effect on
the country of less than $100 million,
will not cause a major increase in costs
or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions, and will not have any
significant adverse effects on
competition, employment, investment,
productivity, or innovation, or on the
ability of United States-based
enterprises to compete with foreign-

based enterprises in domestic or export
markets.

Dr. J. K. Atwell, Deputy Administrator,
USDA, APHIS, VS, has determined that
an emergency situation exists which
warrants publication without
opportunity for a public comment period
on this final action. This amendment is
necessary to prevent the interstate
spread of exotic Newcastle disease, a
communicable disease of poultry, and
must be made effective immediately to
accomplish its purpose in the public
interest.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 558, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Additionally, Dr. Harry C. Mussman,
Administrator of the Animal and Plant
Health Inspection Service, has
determined that this action will not have
a significant economic impact on a
substantial number of small entities
because the quarantine imposed due to
the existence of exotic Newcastle
disease affects only two premises,
neither of which are owned by a small
entity.

This amendment quarantines a
portion of Maricopa County in Arizona,
because of the existence of exotic
Newcastle disease. Therefore, the
restrictions pertaining to the interstate
movement of poultry, mynah, and
psittacine birds, and birds of all other
species under any form of confinement,
and their carcasses, and parts thereof,
and certain other articles, from
quarantined areas, as contained in 9
CFR Part 82, as amended, will apply to
the quarantined areas.

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respects:

1. The authority citation for Part 82
reads as follows:

Authority: Secs. 4-7, 23 Stal. 32, as
amended; secs. 1 and 2, 32 Stat. 791-792, as
amended; secs. 1-4, 33 Stal. 1264, 1265, as
amended; secs. 3 and 11, 78 Stat. 130, 132; (21
U.S.C. 111-113, 115, 117, 120, 123-128, 134b,
134F; 37 FR 28464, 28477; 386 FR 19141).

2.In §82.3, new paragraph (c)(3) is
added to read:

§82.3 Imposition and removal of
quarantine.

[c] L

(3) Arizona. (i) The premises of Ken
Shreve, 2041 N. 28th Place, Mesa,
Maricopa County.

(ii) The premises of Ken Shreve, 2050
N. 28th Place, Mesa, Maricopa County.
Done at Washington, D.C., this 4th day of
May 1881,
J- K. Atwell,
Deputy Administrator, Veterinary Services.
[FR Doc. 81-13004 Filed 5-7-81; &:45 am)
BILLING CODE 3410-34-M

DEPARTMENT OF ENERGY
Federal Energy Regulatory
Commission

18 CFR Part 282
[Docket No. RM80-75)

Pricing; Agricultural Uses;
Interim Rule Under the Natural Gas
smpolcyActoHNO;Ord«Am

Issued: April 23, 1981.
AGENCY: Federal Energy Regulatory
Commission.
AcTiON: Order amending stay.

SUMMARY: On October 6, 1980, the
Commission issued an interim rule in
Docket No. RM80-75 (45 FR 67278,
October 9, 1980) providing that
“essential agricultural uses” certified by
the Secretary of Agriculture (Secretary)
for purposes of curtailment are not
automatically adopted as “agricultural
uses” by the Commission for purposes
of incremental pricing, unless such uses
were certified prior to October 16, 1979.

On October 23, 1980, the Commission
issued a partial stay of the interim rule
(45 FR 76681, November 20, 1980). The
stay applied to those users of natural
gas who, prior to October 6, 1980, has
filed affidavits seeking exemptions from
incremental pricing as "“agricultural
users” in reliance on the Secretary's
certifications.

The Commission hereby amends the
stay to extend it prospectively to all
users of natural gas whose use has been
certified by the Secretary, regardless of
whether the users filed an affidavit prior
to October 6, 1980,

EFFECTIVE DATE: May 1, 1961.

FOR FURTHER INFORMATION CONTACT:
Carol Lane, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, D.C. 20426, (202) 357-
8511,

SUPPLEMENTARY INFORMATION:
Affidavits for claiming an exemption
from incremental pricing are available
through the Commission's Division of
Public Information, Room 1000, 825
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North Capitol Street NE., Washington,
D.C. 20426.

As part of its action amending the
stay, the Commission has waived its
regulations in § 282.204(d)(7) [18 CFR
Part 282] to provide that if the owner or
operator of a facility affected by the
stay amendment files, by May 20, 1881,
an affidavit with the Commission
claiming an “agricultural use"
exemption, and sends a copy of the
facility’s natural gas supplier, the facility
shall be exempt from incremental
pricing as of May 1, 1981.

Before Commissioners: Georgiana
Sheldon, Acting Chairman; Matthew
Holden, Jr., George R, Hall, and J. David
Hughes.

Interim Rule Amending § 282.202(a) of
the Commission's Regulations Under the
Natural Gas Policy Act of 1978.

1. Introduction

On October 6, 1980, the Commission
issued an interim rule in this docket !
providing that “essential agricultural
uses" certified by the Secretary of
Agriculture (Secretary) after October 185,
1979, are not automatically adopted as
“agricultural uses" by the Commission
for purposes of incremental pricing
exemptions. On October 23, 1980, the
Commission issued an order * granting a
partial stay of this interim rule. This
order amends that action to provide, on
a prospective basis, a full stay of the
interim rule until such time as the
Commission acts otherwise,

1. Background

Title I of the Natural Gas Policy Act
of 1978 (NGPA) (15 U.S.C. 3301-3432)
requires the Commission, within certain
guidelines, to establish and administer
an incremental pricing program. The
program is designed to pass through, by
surcharge, a portion of the increases in
the wellhead prices of natural gas
allowed under Title I of the NGPA to
certain industrial facilities that use
natural gas as a boiler fuel. Certain of
those facilities, however, are exempt
from incremental pricing either under
the statute or by Commission rule or
order. Among those groups currently
exempt are facilities which use natural
gas for an “agricultural use."

Prior to October 8, 1980, the
Commission’s definition of the term
“agricultural use" was set forth in
§ 282.202(a) of its regulations as follows:

(a) "Agricultural use” means any use
of natural gas:

(1) which is certified by the Secretary
of Agriculture under 7 CFR 2800.3 as an

145 FR 87278, October 9, 1580,
45 FR 76681, November 20, 1980,

“essential agricultural use” pursuant to
section 402(c) of the NGPA; ***

In the interim rule issued on October
6, 1980, the Commission made clear that
paragraph (a)(1), quoted above, referred
only to certifications made by the
Secretary before the effective date of
that paragraph. The paragraph was
amended to provide that:

(1) Any use of natural gas certified by
the Secretary of Agriculture (Secretary)
as an “essential agricultural use” for
curtailment purposes on or before
October 15, 1979, shall be considered an
“agricultural use” of natural gas for
incremental pricing purposes; and

(2) any use of natural gas certified by
the Secretary as an “essential
agricultural use" after October 15, 1979,
shall be reviewed by the Commission
for a determination of whether such use
is an “agricultural use” for incremental
pricing purposes, in rulemaking
proceedings.

On October 9, 1980, a joint application
for immediate stay of the interim rule
was filed by the Fertilizer Institute, the
American Feed Manufacturers
Association, and the National Council of
Farmer Cooperatives. In response to this
application, the Commission granted a
partial stay of the interim rule. The stay
was limited to those users of natural gas
who had filed, prior to October 6, 1980,

affidavits for exemptions as
“agricultural users” in reliance on the
Secretary's certifications.
111, Discussion and Findings

At the time the Commission ted

the stay, it believed that it would be
able to act quickly on the final rule, and
at the same time lift the stay order.
However, the Commission has now
determined that it will require
additional time to study the issues
raised by the above-listed applicants
and by other commenters on the interim
rule. The Commission believes that
equity requires it to amend the stay for
the reasons described below.

During the past few months, the
Commission’s staff has received
telephone inquiries concerning the scope
of the stay order. In eddition, several
adjustment applications dealing with
this matter have been filed under
section 502(c) of the NGPA. These
callers and applicants are concerned
that the facilities affected by the rule fall
into two categories, each receiving
different treatment under the terms of
the stay order.

The first category consists of those
facilities whose use of natural gas was
certified by the Secretary after October
15, 1979, but for which an exemption
affidavit was not filed before October 6,
1980, These facilities do not fall within

the stay and are currently subject to
incremental pricing surcharges. In
addition, any new facilities which have
come into existence since October 6,
1980, do not fall within the stay, since
affidavits could not have been filed for
them prior to that date. They are also
incrementally priced at present.

The second category consists of
facilities whose owner or operator,
acting in reliance on the Secretary's
actions, did file an exemption affidavit
prior to October 6, 1980. These facilities
fall within the stay and are not currently
subject to incremental pricing.

The length of the stay is therefore
creating an inequity among facilities
that make the same use of
incrementally-priced natural gas as
boiler fuel, manufacture the same
products, and compete with each other
in the market. Some are exempt from
incremental pricing: some are not. The
Commission agrees that, inasmuch as
further time is required to study the rule
it would be equitable to amend the stay
order so that all facilities affected by the
rule are put on the same footing.
Accordingly, the interim rule in Docket
No. RM80-75 will be fully stayed until
such time as the Commission acts
otherwise. Facilities using natural gas in
a manner certified by the Secretary after
October 15, 1979, may file affidavits fo:
agricultural use exemption in reliance
on those certifications. This order is
prospective only, and will take effect as
of the billing period for the month of
May 1981,

In order to take advantage of the
exemptions temporarily permitted by
this order, the Commission is waiving
§ 282.207(d)(7) of its regulations, which
requires an affidavit to be on file at the
first of the month in order for a facility
to be exempt for that month. Instead, the
affidavit may be filed by May 20, 1981.
This revised deadline will give owners
and operators of facilities affected by
this order sufficient time to file
affidavits before the close of the May
billing period. Affidavits filed after May
20, 1981, will fall under the normal
procedural rules set forth in
§ 282.204(d)(7) of the Commission's

tions.
IV. The Commission Orders

1. The partial stay of the interim rule
in this docket granted on October 23,
1980, is amended by placing in effect a
full stay effective beginning with the
billing period of May 1, 1961, and
continuing until such time as the
Commission acts otherwise.
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2. Section 282.204(d)(7) of the the Social Security Disability Rulemaking
Commission's regulations is hereby Amendments of 1980, many disabled On December 22, 1980, a Notice of

waived to the following extent:

If the owner or operator of a facility
affected by this order files an affidavit
with the Commission by May 20, 1981, in
order to gain an exemption from
incremental pricing as an “agricultural
user,” and sends a copy to the facility’s
natural gas supplier by that date, the
facility shall be exempt from
incremental pricing surcharges as of
May 1, 1981, until such time as the
Commission acts otherwise.

By the Commission. Commissioner Holden
voted present.

Kenneth F. Plumb,

Secretary.

TR Doc. 81-12500 Filed 5-7-81; 845 am)
HILLING CODE 8450-85-4

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

“ocial Security Administration

AGENCY: Social Security Administration,
HHS,

SUMMARY: In this regulation, we
introduce a new method of computing
the maximum total benefits for the
family of a worker who is first entitled
to disability insurance benefits after

June 1980 and who was first eligible for

these benefits after 1978, The new
method reduces the maximum total
benefits that would otherwise be
payable under section 203(a) of the
Social Security Act. These regulations
reflect the provisions of section 101 of
the Social Security Disability
Amendments of 1980 (Pub. L. 96-265).
EFFECTIVE DATE: This regulation is
effective May 8, 1981. The statutory
changes (Pub. L. 96-265, Section 101)
which this regulation reflects is effective
for the family of a worker who first
becomes eligible for old-age or disability
insurance benefits after 1978 and first
entitled to disability insurance benefits
after June 1980.

FOR FURTHER INFORMATION CONTACT:
Jack Schanberger, Room 4-H-10, West
High Rise Building, 6401 Security
Boulevard, Baltimore, Maryland 21235,
(301) 594-6785.

workers were able to qualify for benefits
for themselves and their families that
exceeded their predisability earnings.
Because of its concern for the relatively
high level of benefits as replacement for
wages, the resulting incentive to receive
benefits, and the disincentive to return
to work, Congress passed several
provisions for restraining benefits (and
costs) in the disability program. In this
regulation, we provide rules for one of
the provisions.

There is now a new ceiling on the
total amount of disability benefits
payable to a disability beneficiary and
his or her family. This ceiling is
considerably lower than that which had
been in effect in disability cases, and
which still applies to the families of old-
age insurance beneficiaries and to the
families of deceased workers. Under this
ceiling, the total benefits are the lesser
of 85 percent of the worker’s average
indexed monthly earnings (but not less
than the primary insurance amount) or
150 percent of the primary insurance
amount,

The formula for computing disability
benefits is basically the same as for old-
age benefits and survivor benefits. In
June 1880, the average disability benefit
was $370 and the average family benefit
was $728. At that time the maximum
benefit amount payable to a disabled
worker and his or her family ranged
from 150 to 188 percent of the worker's
benefit (i.e., the primary insurance
amount). Additionally, the average
disability insurance benefit increased
from $139 to $370 over the 10-year
period June 1970 to June 1980. This is a
166 percent increase, whereas the cost
of living rose by 113 percent.

In deciding the level of the ceiling,
Congress considered private insurance
plans, which generally limit benefits to
no more than two-thirds of predisability
gross earnings. Congress, however,
decided that the limit on social security
benefits for the disabled worker's family
should be higher because these benefits
are the base of income protection for
many workers, and are the only source
of income for many families of low-
income former workers. Thus the
ceilings in the Amendments provide a
more equitable relationship to the
worker's prior earnings while also
providing incentives for workers to
continue working, or if possible, to
return to work.

Proposed Rulemaking was published at
45 FR 84086. In that Notice, we
requested that comments be submitted
within 60 days. We received only 2
comments, both from the same person.
As a result of 1 comment, we have
corrected a misleading reference in
§ 404.403(d-1)(3) by changing
“dependents” to “spouse and children."”
The second comment was to change
the same paragraph to explain that,
under certain circumstances, the family
maximum is exactly equal to the
primary insurance amount. We have not
adopted this change because it is
unnecessary and the provision as
worded in the Notice is technically
correct and sufficiently clear.
Accordingly, this regulation with one
:’ee(;hnical change is adopted as set forth
ow.

Certification Under E.O. 12291 and the
Regulatory Flexibility Act
We have determined that this regulation
does not meet the criteria in
Executive Order 12291 for a major regulation,
In addition, we certify that this regulation
does not have an adverse impact on small
c:ltltien because the rule affects individuals
only.
(Secs. 203, 205 and 1102 of the Social
Act; 49 Stat. 823, 53 Stat. 1368, and 49 Stat.
647; 42 U.S.C. 408, 405 and 1302)
(Catalog of Federal Domestic Assistance
Program No. 13.802 Social Security—
Disability Insurance.)
Dated: March 25, 1961.
Herbert R. Doggette, Jr.,
Acting Commissioner of Social Securilty.
Approved: April 24, 1981,
Richard 8. Schweiker,
Secretary of Health and Human Services,

Part 404 of Chapter II of Title 20 of the
Code of Federal Regulations is amended
as follows:

Section 404.403 is amended by
revising the introductory statements of
(c) and (d)(1) and by adding paragraph
(d-1), to read as follows:

§404.403 Reduction where total monthly
benefits exceed maximum family benefits
payable.

() Eligible for old-age insurance
benefits or dies in 1979, If an insured
individual becomes eligible for old-age
insurance benefits or dies in 1979, the
monthly maximum is as follows—

(d) Eligible for old-age insurance
benefits or dies after 1979. (1) If an
insured individual becomes eligible for
old-age insurance benefits or dies after
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1979, the monthly maximum is computed
as in paragraph (c) of this section.

(d-1) Entitled to disability insurance
benefits after June 1980. If you first
become eligible for old-age or disability
insurance benefits after 1978 and first
entitled to disability insurance benefits
after June 1980, we compute the monthly
family maximum under a formula which
is different from that in paragraphs (c)
and (d) of this section. The computation
under the new formula is as follows:

(1) We take 85 percent of your
average indexed monthly earnings.{(as
computed in § 404.212a of this part) and
compare that figure with your primary
insurance amount {as computed in
§ 404.212). We work with the larger of
these two amounts.

(2) We take 150 percent of your
primary insurance amount.

(3) We compare the results of
paragraphs (d-1) (1) and (2) of this
section. The smaller amount is the
monthly family maximum. As a result of
this rule, the entitled spouse and
children of some workers will not be
paid any benefits because the family
maximum does not exceed the primary
insurance amount
[FR Doc. 81-13903 Filed 5-7-81: 8:45 am|
BILLING CODE 4110-07-M

Food and Drug Administration
21 CFR Parts 430, 436, and 440
[Docket No. 8 1N-0032)

Antiblotic Drugs; Bacampicillin
Hydrochiloride

AGENCY: Food and Drug Administration,
AcTION: Final rule.

summARY: The Food and Drug
Administration (FDA) amends the
antibiotic drug regulations to provide for
the certification of a new antibiotic drug,
bacampicillin hydrochloride. The
manufacturer has supplied sufficent
data and information to establish its
safety and efficacy.

DATES: Effective May 8, 1961; comments,
notice of participation, and request for
hearing by June 8, 1981; data,
information, and anlayses to justify a
hearing by July 7, 1981.

ADDRESS: Written comments to the
Dockets Management Branch (formerly
the Hearing Clerk's office) (HFA-305),
Food and Drug Administration, Rm. 4~
62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:

Joan Eckert, Bureau of Drugs (HFD-140),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301~
443-4290,

SUPPLEMENTARY INFORMATION: FDA has
evaluated data submitted in accordance
with regulations promulgated under
section 507 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 357), as
amended, with respect to providing for
the certification of a new antibiotic drug,
bacampicillin hydrochloride. The agency
concludes that the data supplied by the
manufacturer concerning this antibjotic
drug are adequate to establish its safety
and efficacy when used as directed in
the labeling and that the regulations
should be amended in Parts 430, 436,
and 440 (21 CFR Parts 430, 436, and 440)
to provide for its certification.

The agency has determined pursuant
to 21 CFR 25.24(b)(22) (proposed
December 11, 1979; 44 FR 71742), that

' this action is of a type that does not

individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 507, 701
(f) and (g), 52 Stat. 1055-1056, 59 Stat.
463 as amended (21 U.S.C. 357, 371 (f)
and (g)) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.1), Parts 430, 436, and 440 are
amended as follows;

PART 430—ANTIBIOTIC DRUGS;
GENERAL

1. Part 430 is amended in § 430.5 by
adding new paragraph (b)(1)(xii) to read
as follows:

§ 4305 Definitions of master and working
standards.

(b’ el

(1) . "0

(xii) The term “bacampicillin
hydrochloride working standard” means
a specific lot of a homogeneous
preparation of bacampicillin
hydrochloride.

PART 436—TESTS AND METHODS OF
ASSAY OF ANTIBIOTIC AND
ANTIBIOTIC-CONTAINING DRUGS

2. Part 436 is amended:

a. In § 436.33(b) by alphabetically
inserting a new item into the table as
follows:

§436.33 Safety test.

(b)o .

Test dose

3 HOmg..— 10, Oral

;;&mm-.:cn’wl.
mhonv-&vu per millitor,
% In millfiters 10 nnbmbucﬁm,

* As described in paragraph (c) of this section.
» - » - -

b. In § 436.204(b)(2) by alphabetically
inserting a new item into the table as
follows:

§436.204 lodometric assay.
lb) . "
(2) L

c. In § 436.205(c) by alphabetically
inserting a new item into the table as
follows:

§436.205 Hydroxylamine colorimetric

assay.
» . - » .
(c). .
Foral
Antiblotic Dovent' oonoantra
tion’*
Bacampicilin Distiflod water ... - "
""‘.‘“' . . .
:m umum:.mmm
The few concer o Dacampicitin hydr o
caloudated In miligrams of ampicilin per miltor of samplc

d. By adding new § 436.330 to read as
follows:

§ 436.330 Thin layer chromatographic
identity test for bacampiciliin.

(a) Equipment—{1) Chromatography
tank. Use a rectangular tank
approximately 23 X 23 X 9 centimeters,
with a glass solvent trough on the
bottom and a tight-fitting cover, lined
with Whatman's 3MM chromatographic
paper (0.3 millimeter) or equivalent.

(2) Plates. Use 20 X 20 centimeter thin
layer chromatography plates coated
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with Silica Gel 60F 254 or equivalent to
a thickness of 250 microns.

(b) Reagents—(1) Developing solvent.
Mix methylene chloride, chloroform, and
g5 percent ethyl alcohol in volumetric
proportions of 100:10:10, respectively.

(2) Spray solution. Dissolve 1 gram of
ninhydrin in 100 milliliters of n-butanol
and add 1 milliliter of pyridine.

(c) Spotting solutions—{(1) Preparation
of working standard solution. Dissolve
and dilute a weighed amount of the
bacampicillin hydrochloride working
standard with sufficient 95 percent ethyl
alcohol to obtain a solution containing 2
milligrams per milliliter,

(2) Preparation of sample solution.
Dissolve and dilute a weighed amount of
the sample with sufficient 95 percent
cthyl alcohol to obtain a solution
containing 2 milligrams per milliliter.
Proceed as described in paragraphs (d)
and (e) of this section.

(d) Procedure, Pour the developing
solvent into the trough in the bottom of
the chromatography tank. Cover and
seal the tank. Allow it to equilibrate for
one hour. Prepare a plate as follows: On
i line 2.5 centimeters from the base of
the thin layer chromatography plate and
al intervals of 2.0 centimeters, spot 5
microliters of the working standard
solution to positions 1 and 3. When
these spots are dry, apply 5 microliters
of the sample solution to points 2 and 3.
After all the spots are thoroughly dry,
place the plate into the trough in the
bottom of the tank. Cover and tightly
seal the tank, allow the solvent front to
lravel about 15 centimeters from the
starting line (about 30 minutes) and then
remove the plate from the tank. Air dry
the plate. Visualize the spots by
spraying with spray solution and heating
in an oven at 100° C for approximately
10 minutes.

(e) Evaluation. Measure the distance
the solvent front traveled from the
starting line, and the distance the spots
are from the starting line. Divide the
latter by the former to calculate the Ry
value. Bacampicillin appears as a purple
spot at an R value of approximately
0.52. The test is satisfactory if the R,
value of the sample compares with that
of the working standard. The combined
spol should appear as a single spot of
corresponding Ry value.

e. In § 436.541 by alphabetically
inserting a new item into the table in
paragraph (b) and by adding paragraph
(c}){4) to read as follows:

§436.541 Dissolution test.

(b)- ..

Dsssoluson SM, Samphng
Oownge fom medwm blade bmeds)
Bacampictiin #00 mL 75 30 min
hydrochionde disdiled
tablots. wator,

! Stering blado rotation rate (rovolubions per minute)

(c) L

(4) Bacampicillin hydrochloride, Use
the ampicillin working standard as the
standard of comparison and assay for
ampicillin content by either of the
following methods.

(i) Jodometric assay. Proceed as
directed in § 436.204 of this chapter,
except dilute the working standard to a
final concentration of 0.3 milligram of
ampicillin per milliliter and use the
sample solution as it is removed from
the dissolution vessel without further
dilution.

{ii) Hydroxylamine colorimetric
assay. Proceed as directed in
§ MLGO(b)(l)(iil of this chapter, except:

(a) Buffer. In lieu of the buffer
described in § 442.40(b)(1)(ii)(5)(2) of
this chapter, use the buffer prepared as
follows: Dissolve 200 grams of primary
standard tris (hydroxymethyl)
aminomethane in sufficient distilled
water to make 1 liter. Filter before use.

(b) Preparation of the working
standard solution. Dissolve and dilute
an accurately weighed portion of the
ampicillin working standard with
sufficient distilled water to obtain a
final concentration of 0.3 milligram of
ampicillin per milliliter;

(c) Sample solution. Use the sample
solution as it is removed from the
dissolution vessel without further
dilution; and

(d) Calculations. Determine the total
amount of ampicillin dissolved as
follows:

(Au)(c){e00
A

where:

T="Total milligrams of ampicillin equivalent
dissolved;

Ax=Absorbance of sample;

¢c=Concentration of working standard
solution in milligrams per milliliter;

A= of standard.

'If more than 15 mL of dissolution medium is
removed, correct for the volume removed.
PART 440—PENICILLIN ANTIBIOTIC
DRUGS

3. Part 440 is amended:
a. By adding new § 440.8 to read as
follows:

§440.8 Bacampicillin hydrochloride.

(a) Requirements for certification—(1)
Standards of identity, strength, quality,
and purity. Bacampicillin hydrochloride

is the hydrochloride salt of the 1-
ethoxycarbonyloxyethyl ester of
ampicillin. It is a white powder. It is so
purified and dried that:

(i) Its potency is not less than 623
micrograms and not more than 727
micrograms of ampicillin per milligram
on an “as is" basis.

(ii) It passes the safety test.

(iii) Its moisture content is not more
than 1.0 percent.

(iv) Its pH in an aqueous solution
containin, 20 milligrams per milliliter is
not less than 3.0 and not more than 4.5.

(v) It passes the identity test.

(2) Labeling. It shall be labeled in
accordance with the requirements of
§ 432.5 of this chapler.

(3) Requests for certification; samples.
In addition to complying with the
requirements of § 431.1 of this chapter,
each such request shall contain:

(i) Results of tests and assays on the
batch for potency, safety, moisture, pH,
and identity.

(ii) Samples required: 10 packages,
each containing approximately 300
milligrams.

(b) Tests and methods of assay—{1)
Potency. Use either of the following
methods; however, the results obtained
from the iodomelric assay shall be
conclusive,

(i) Hydroxylamine colorimetric assay.
Proceed as directed in § 442.40(b)(1)(ii)
of this chapter, except:

(@) Buffer. In lieu of the buffer
described in § 442.40(b)(1)(ii) (5)(2) of
this chapter, use the buffer prepared as
follows: Dissolve 200 grams of primary
standard tris (hydroxymethyl)
aminomethane in sufficent distilled
water to make 1 liter. Filter before use.

(b) Preparation of working standard
solution. Use the ampicillin working
standard. Dissolve and dilute an
accurately weighed portion of the
ampicillin working standard in sufficient
distilled water to obtain a concentration
of 1.25 milligrams of ampicillin per
milliliter.

(¢) Preparation of sample solution.
Dissolve and dilute an accurately
weighed portion of the sample with
sufficient distilled water to obtain a
concentration of 1.25 milligrams of
ampicillin per milliliter (estimated).

(d) Calculations. Calculate the
ampicillin content in micrograms per
milligram as follows:

Ampicillin content in

micrograms per milligram ==
A X Wy

Auqu

where:
Au = Absorbance of sample solution;
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P. = Potency of working standard in (i) Hydroxylamine colorimetric assay.  the Federal Register (May 8, 1981).

micrograms per milliliter;
A, = Absorbance of working standard

solution;
W, = Milligrams of sample per milliliter of
sample solution.

(i) Jodometric assay. Proceed as
directed in § 436.204 of this chapter,
except use the ampicillin working
standard.

(2) Safety. Proceed as directed in
§ 436.33 of this chapter.

(3) Moisture. Proceed as directed in
§ 436.201 of this chapter.

(4) pH. Proceed as directed in
§ 436.202 of this chapter, using an
aqueous solution containing 20
milligrams per milliliter.

(5) Identity. Proceed as directed in
§ 436.330 of this chapter.

b. By adding new § 440.108 to read as
follows:

§ 440.108 Bacampicillin hydrochloride
tablets.

(a) Requirements for certification—(1)
Standards of identity, strength, quality,
and purity. Bacampicillin hydrochloride
tablets are composed of bacampicillin
hydrochloride with one or more suitable
and harmless diluents and lubricants.
Each tablet contains bacampicillin
hydrochloride equivalent to 280
mi of ampicillin. Its potency is
satisfactory if it is not less than 90
percent and not more than 125 percent
of the number of milligrams of ampicillin
that it is represented to contain. Its
moisture content is not more than 2.5
percent. It passes the dissolution test.
The bacampicillin hydrochloride used
conforms to the standards prescribed by
§ 440.8(a)(1).

(2) Labeling. It shall be labeled in
accordance with the requirements of
§ 432.5 of this chapter.

(3) Requests for certification; samples.
In addition to complying with the
requirements of § 431.1 of this chapter,
each such request shall contain:

(i) Results of tests and assays on:

(@) The bacampicillin hydrochloride
used in making the batch for potency,
safety, moisture, pH, and identity.

(b) The batch for potency, moisture,
and dissolution.

(ii) Samples required:

(@) The bacampicillin hydrochloride
used in making the batch: 10 packages,
each containing approximately 300
milligrams.

(b) The batch: A minimum of 100
tablets.

(b) Tests and methods of assay—(1)
Potency. Use either of the following
methods; however, the results obtained
from the iodometric assay shall be
conclusive.

Proceed as directed in § 440.8(b)(1)(i) of
this chapter, except prepare the sample
solution and calculate the potency of the
sample as follows:

(a) Preparation of sample solution.
Place one tablet into a high-speed glass
blender jar with sufficient distilled
water to obtain a concentration of 1.25
milligrams of ampicillin per milliliter
(estimated). Blend for 3 to 5 minutes.
Filter before using.

(b) Calculations. Calculate the
ampicillin content in milligrams per
tablet as follows:

Milligrams of

Au X Paxd
ampicillin per tablet = L

As X 1,000

where:

A. = Absorbance of sample solution;

Py =Potency of w standard in
micrograms per milliliter;

A,=Absorbance of working standard
solution;

d=Dilution factor of the sample.

(ii) Jodometric assay. Proceed as
directed in § 436.204 of this chapter,
except use the ampicillin worldn?
standard. Prepare the sample as follows:
Dissolve and dilute a representative
number of tablets with distilled water to
the prescribed concentration.

(2) Moisture. Proceed as directed in
§ 436.201 of this chapter.

(3) Dissolution. Proceed as directed in
§ 436.541 of this chapter, except:

(i) A distance of 2.5:-0.2 centimeters
should be maintained between the lower
edge of the stirring blade and the lowest
inner surface of the vessel during test
rather than 4.5::0.5 centimeters as
specified in paragraph (a) of that
section; and

(ii) In lieu of paragraph (d) of that
section, use the interpretation described
in the United States Pharmacopeia XX
dissolution test. The quantity, Q (the
amount of ampicillin dissolved) is 85
percent at 30 minutes,

This regulation announces standards
that FDA has accepted in a request for
approval of an antibiotic drug. In
accordance with the conditions for
certification in section 507 of the act,
FDA permits the manufacturer to market
this drug on a “release" status pending
the regulation’s becoming effective.
Because this regulation is not
controversial and because when
effective it provides notice of accepted
standards and permits earlier
certification of regulated products,
notice and comment procedure and
delayed effective date are found to be
unnecessary and not in the public
interest. The amendment, therefore, is
effective upon the date of publication in

However, interested persons may, on or
before June 8, 1981, submit written
comments on this rule to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857. Four
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number found
in brackets in the heading of this
document. Received comments may be
seen in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Any person who will be adversely
affected by this regulation may file
objections to it, request a hearing, and
show reasonable grounds for the
hearing. Any person who decides to
seek a hearing must file (1) on or before
June 8, 1981, a written notice of
participation and request for hearing,
and (2) on or before July 7, 1981, the
data, information, and analyses on
which the person relies to justify a
hearing, as specified in 21 CFR 430.20. A
request for a hearing may not rest upon
mere allegations or denials, but must set
forth specific facts showing that there is
a genuine and substantial issue of fact
that requires a hearing. If it conclusively
appears from the face of the data,
information, and factual analysis in the
request for hearing that no genuine and
substantial issue of fact precludes the
action taken by this order, or if a reques!
for hearing is not made in the required
format or with the required analyses, the
Commissioner of Food and Drugs will
enter summary judgment against the
person(s) who request(s) the hearing,
make findings and conclusions and deny
a hearing.

The procedures and requirements
governing this order, a notice of
participation and request for hearing, a
submission of data, information, and
analyses to justify a hearing, other
comments, and grant or denial of a
hearing are contained in 21 CFR 430.20.

All submissions under this order must
be filed in four copies, identified with
the docket number appearing in the
heading of this order and filed with the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm
4-82, 5600 Fishers Lane, Rockville, MD
20857,

All submissions under this order,
except for data and information
prohibited from public disclosure under
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be
seen in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.
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Effective date. This regulation shall be
effective May 8, 1981,
(Secs. 507, 701 (f) and (g), 52 Stal. 1055-1056,
59 Stat. 463 as amended (21 U.S.C. 357, 371 (f)
and (8))-

Duted: April 30, 1981,
Mary A. McEniry,
Assistant Director for Regulatory Affairs,
Hureou of Drugs.
18 Dot. 01-13876 Filed 5-7-81: 84S am)
PILLING CODE 4110-03-M

21 CFR Parts 430, 436, and 442
[Docket No. 81N~0117]

Antiblotic Drugs; Sterlle Cefotaxime
Sodium

acency: Food and Drug Administration.
acTion: Final rule.

summARY: The Food and Drug
Administration (FDA) amends the
antibiotic drug regulations to provide for
the certification of a new antibiotic drug,
sterile cefotaxime sodium. The
manufacturer has supplied sufficient
data and information to establish its
salety and efficacy.

paTes: Effective May 8, 1981; comments,
notice of participation, and request for
hearing by June 8, 1981; data,
information, and analyses to justify a
hearing by July 7, 1981. .
ADDRESS: Written comments to the
Dockets Management Branch (formerly
the Hearing Clerk's office) (HFA-305),
Food and Drug Administration, Rm. 4-
62, 5600 Fishers Lane, Rockville, MD
20857,

FOR FURTHER INFORMATION CONTACT:
Joan Eckert, Bureau of Drugs (HFD-140),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301~
443-4290. _
SUPPLEMENTARY INFORMATION: FDA has
evaluated data submitted in accordance
with regulations promulgated under
section 507 of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 357), as
emended, with respect to providing for
the certification of a new antibiotic drug,
sterile cefotaxime sodium. The agency
concludes that the data supplied by the
manufacturer on sterile cefotaxime
sodium are adequate to establish its
safety and efficacy when used as
directed in the labeling and that the
regulations should be amended in Parts
430, 436, and 442 (21 CFR Parts 430, 436,
and 442) to provide for its certification.

- authority delegated to

The agency has determined pursuant
to 21 CFR 25.24(b)(22) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 507, 701
(f) and (g), 52 Stat. 1055-1056 as
amended, 59 Stat. 463 as amended, (21
U.S.C. 357, 371 (f) and (SI))) and under

e Commissioner
of Food and Drugs (21 CFR 5.1), Parts
430, 436, and 442 are amended as
follows:

PART 430—ANTIBIOTIC DRUGS;
GENERAL

1. Part 430 is amended:
a. In § 430.5 by adding paragraphs
(a)(71) and (b)(71) to read as follows:

§430.5 Definitions of master and working
standards.

(a) OLE  ®

(71) Cefotaxime. The term
“cefotaxime master standard"” means a
specific lot of cefotaxime that is

standard of comparison in determining
the potency of the cefotaxime working
standard.

(71) Cefotaxime. The term
“cefotaxime working standard” means a
specific lot of a homogeneous
preparation of cefotaxime,

b. In § 430.6 by adding paragraph
(b)(73) to read as follows:

§ 4308 Definitions of the terms “unit” and

“microgram” as applied to antiblotic
substances.
(b) . .

(73) Cefotaxime, The term
“microgram” applied to cefotaxime
means the cefotaxime activity (potency)
contained in 1.089 micrograms of
cefotaxime master standard.

PART 436—TESTS AND METHODS OF
ASSAY OF ANTIBIOTIC AND
ANTIBIOTIC-CONTAINING DRUGS

2. Part 436 is amended.

a. In § 436.33(b) by alphabetically
inserting a new item into the table as
follows;

§436.33 Safety test.

designated by the Commissioner as the ) (r ey
o Tost dose Flode ot
Antiblotc drug ont ' < Vd‘, > .
AR el e e
:m number as h:'d In § 43631,
* in miSitors 10 bo .a-::‘.‘? B sach mouee.
* As described in paragraph (c) of this section.
LI S Wl A §436.105 Microblological agar diffusion
b. In § 436.105 (a) and (b) by assay.
alphabetically inserting a new item into  * s = ? s
the respective tables, as follows: fa) " 8
Ve (as Soied _ medn 13 oo Sgaesied
b s B ved e Jos . slndedued tomporature
Antbiotc §435.102(v)) S | | adie to e for e pleles
Base  Seed 00 milliliters
e e leyer ey et s
Ce #4750 " 6" A . ;

(bl. L
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T e e ———— _——————= e T e —
Worng stardard stock sokubons Stancard response kw (¢) Calculations—{1) Calculate the
SO cefotaxime c?ntlent in micrograms per
=Ly - R Oduent Final Final milligram as follows:
a (solution concentra-  Storage Sme Conoenire-
n‘.‘:: - sohvent e e m rotgaration  OWoent %5 Mi l of tf:efom;ime Au X Py
§438101(a)  per miiter milligram of sample = ———o
e T T,
. . . . . where:
2 ey ! = g ! 84.80.100. A, = Absorbance of sample solution:
. . a - . F& P, = Potency of working standard solution in
x 3 7 N x : micrograms per milliliter;
A, = Absorbance of working standard
solution;
PART 442—CEPHA ANTIBIOTIC (1) For all tests except sterility: A W, = Milligrams of sample per milliliter of
DRUGS minimum of 10 immediate containers. sample solution.

3. Part 442 is amended:
a. In Subpart A by adding new
§ 442.13a to read as follows:

§ 442.13a Sterile cefotaxime sodium.

(a) Reguirements for certification—{1)
Standards of identity, strength, quality,
and purity. Cefotaxime sodium is the
sodium salt of 5-thia-1-
azabicyclo[4.2.0Joct-2-ene-2-carboxylic
acid, 3-[(acetyloxy)methyl]-7-[[(2-amino-
4-thiazolyl)
{methoxyimino)acetyl]amino]-8-0xo-
J6R-[6a, 7B8(2)]]-. It is so purified and
dried that:

(i) Its potency is not less than 855
micrograms and not more than 1,002
micrograms of cefotaxime per milligram
on an anhydrous basis. If it is packaged
for dispensing, its content is satisfactory
if it is not less than 90 percent and not
more than 110 peréent of the number of
milligrams of cefotaxime that it is
represented to contain.

(ii) It is sterile.

(iii) It is nonpyrogenic.

(iv) It passes the safety test.

(v) Its moisture content is not more
than 6.0 percent.

(vi) Its pH in an aqueous solution is
not less than 4.5 and not more than 6.5.

(vii) It gives a positive identity test.

(2) Labeling. It shall be labeled in
accordance with the requirements of
§ 432.5 of this chapter,

(3) Requests for certification; samples.
In addition to complying with the
requirements of § 431.1 of this chapter,
each such request shall contain:

(i) Results of tests and assays on the
batch for potency, sterility, pyrogens,
safety, moisture, pH, and identity,

(ii) Samples required:

(a) If the batch is packaged for
repacking or for use as an ingredient in
the manufacture of another drug:

(7) For all tests except sterility: 10
packages, each containing
approximately 1 gram.

(2) For sterility testing: 20 packages,
each containing approximately 1 gram.

(b) If the batch is packaged for

dispensing:

(2) For sterility testing: 20 immediate
containers, collected at regular intervals
throughout each filling operation.

(b) Tests and methods of assay—{1)
Potency. Use either of the following
methods; however, the results obtained
from the hydroxylamine colorimetric
assay shall be conclusive.

(i) Microbiological agar diffusion
assay. Proceed as directed in § 436.105
of this chapter, preparing the sample for
assay as follows: Dissolve an accurately
weighed sample in sufficient 1.0 percent
potassium phosphate buffer, pH 6.0
(solution 1), to obtain a stock solution of
convenient concentration; also, if it is
packaged for dispensing, reconstitute as
directed in the labeling. Then using &
suitable hypodermic needle and syringe,
remove all of the withdrawable contents
if it is represented as a single dose
container; or, if the labeling specifies the
amount of potency in a given volume of
the resultant preparation, remove an
accurately measured representative
portion from each container. Dilute with
solution 1 to obtain a stock solution of
convenient concentration. Further dilute
an aliquot of the stock solution with
solution 1 to the reference concentration
of 2.0 micrograms of cefotaxime per
milliliter (estimated).

(ii) Hydroxylamine colorimetric
assay. Proceed as directed in
§ 442.40(b)(1)(ii) of this chapter, except
prepare the working standard and
sample solutions and calculate the
potency of the sample as follows:

(a) Preparation of the working
standard solution. Dissolve and dilute
an accurately weighed portion of the
cefotaxime working standard in
sufficient distilled water to obtain a
concentration of 1 milligram of
cefotaxime per milliliter.

(b) Preparation of sample solution.
Dissolve and dilute an accurately
weighed portion of the sample in
sufficient distilled water to'obtain a
concentration of 1 milligram of
cefotaxime per milliliter (estimated),

(2) Calculate the cefotaxime content
of the single-dose vial as follows:

Milligrams of

cefotaxime per Ay X Pa X d
single-dose vi s

A, X 1,000

where:
A = Absorbance of sample solution;
Pa = Polency of working standard solution in

micrograms per milliliter;
A, = Absorbance of working standard

solution;
d = Dilution factor of the sample.

(3) Calculate the cefotaxime confenr
of the multiple-dose vial as follows:

Milligrams of
cefotaxime per
multiple-dose vial =

Au X Paxd

Ay X 1,000 X n

where:

A, = Absorbance of sample solution;

P, = Potency of working standard solution in

per milliliter;

A, = Absorbance of working standard
solution;

d = Dilution factor of the sample;

n = Volume of sample solution assayed.

(2) Sterility. Proceed as directed in
§ 436.20 of this chapter, using the
method described in paragraph (e)(1) of
that section.

(3) Pyrogens. Proceed as directed in
§ 436.32(b) of this chapter, using a
solution containing 50 milligrams of
cefotaxime per milliliter.

(4) Safety. Proceed as directed in
§ 436.33 of this chapter.

(6) Moisture. Proceed as directed in
§ 436.201 of this chapter.

(8) pH. Proceed as directed in
§ 436.202 of this chapter, using an
aqueous solution containing 100
milligrams per milliliter.

(7) Identity. Proceed as directed in
§ 436.323 of this chapter, except prepare
spotting solutions as follows: Prepare
solutions of the sample and working
standard, each containing 1 milligram of
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cefotaxime per milliliter in distilled
waler.

b. In Subpart C by adding new
§442.213 to read as follows:

£442.213 Sterile cefotaxime sodium,

The requirements for certification and
the tests and methods of assay for
sterile cefotaxime sodium packaged for
dispensing are described in §442.13a.

This regulation announces standards
that FDA has accepted in a request for
spproval of an antibiotic drug. In
iccordance with the conditions for
certification in section 507 of the act,
FDA permits the manufacturer to market
this drug on a “release” status pending
the regulation’s becoming effective.
Because this regulation is not
controversial and because when
effective it provides notice of accepted
standards and permits earlier
certification of regulated products,
notice and comment procedure and
delayed effective date are found to be
unnecessary and not in the public
nterest. The amendment, therefore, is
cfiective May 8, 1981, However,
interested persons may, on or before
June 8, 1881, submit written comments
on this rule to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857. Four copies
f any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Received comments may be
seen in the Dockets Management Branch
belween 9 a.m. and 4 p.m., Monday
through Friday.

Any person who will be adversely
affected by this regulation may file
objections to it, request a hearing, and
show reasonable grounds for the
hiearing, Any person who decides to

eek a hearing must file (1) on or before
june 8, 1981, a written notice of
participation and request for hearing,
and (2) on or before July 7, 1981, the
data, information, and analyses on
which the person relies to justify a
hearing, as specified in 21 CFR 430.20. A
request for a hearing may not rest upon
mere allegations or denials, but must set
forth specific facts showing that there is
i genuine and substantial issue of fact
that requires a hearing. If it conclusively
appears from the face of the data,
information, and factual analyses in the
request for hearing that no genuine and
substantial issue of fact precludes the
action taken by this order, or if a request
for hearing is not made in the required
format or with the required analyses, the
Commissioner of Food and Drugs will
enter summary judgment against the

person(s) who request(s) the hearing,
making findings and conclusions and
denying a hearing.

The procedures and requirements
governing this order, a notice of
participation and request for hearing, a
submission of data, information, and
analyses to justify a hearing, other
comments, and grant or denial of a
hearing are contained in 21 CFR 430.20.

All submissions under this order must
be filed in four copies, identified with
the dockel number appearing in the
heading of this order and filed with the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.

All submissions under this order,
except for data and information
prohibited from public disclosure under
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be
seen in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Effective date. This regulation shall be

effective May 8, 1981.
(Secs. 507, 701 (f) and (g). 52 Stat. 10551056
as amended, 59 Stal. 463 as amended, (21
U.S.C. 357, 371 (f) and (g)))

Dated: April 30, 1981,

Mary A. McEniry,

Assistant Director for Regulatory Affairs,
Bureau of Drugs.

[FR Doc. 5113878 Filed 5-7-81; 845 am)

BILLING CODE 4110-03-M

21 CFR Parts 436, 442, 444, and 455
[Docket No. §1N-0107]

Antibiotic Drugs; Updating and
Technical Changes

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) amends the
antibiotic regulations by making
corrections, noncontroversial technical
changes, and revocations in the
regulations providing for the
certification of antibiotic and antibiotic-
containing drugs for human use. These
changes will result in more accurate and
usable regulations that reflect current
certification practices.

DATES: Effective May 8, 1981; comments,
notice of participation, and request for
hearing by June 8, 1981; data,
information, and analyses to justify a
hearing by July 7, 1981.

ADDRESS: Written comments to the
Dockets Management Branch (formerly
the Hearing Clerk's office) (HFA-305),
Food and Drug Administration, Rm. 4-

62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Joan Eckert, Bureau of Drugs (HFD-140),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857, 301~
443-4290.

SUPPLEMENTARY INFORMATION: FDA is
amending the antibiotic drug regulations
by making corrections, minor
noncontroversial technical changes, and
revoca.ons in several antibiotic drug
regulations that provide for certification
of antibiotic and antibiotic-containing
drugs intended for human use. To aid in
understanding the types of changes
included in this document, the changes
have been grouped into three general
classes for discussion in this preamble:
monograph corrections, technical
changes, and revocations.

Monograph Corrections

1. In § 436.106(b), the heading of the
last column of the table is corrected to
delete the postscript “2" after the phrase
“Degrees C." The heading appeared
incorrectly in the recodification
published in the Federal Register on
May 30, 1974 (39 FR 18922).

2. In § 442.40(b)(1)(ii)(5)(4). the
preparation of ferric nitrate solution is
corrected.

3. In § 444.142a(b)(2), the test
reference is corrected to refer to an
active section.

4. In § 455.251(b)(5), the test reference
is corrected to refer to the specific test
method.

Technical Changes

In § 444.442f, in the heading and in
paragraph (a)(1), “hydrocortisone
acetatg” is revised to read
“hydrocortisone™ to correctly identify
the ingredient.

Revocations

Sectlions 436,314 and 436.315 are
revoked. The test methods specified
under these sections are no longer
active.

The agency has determined pursuant
to 21 CFR 25.24(b)(22) (proposed
December 11, 1979; 44 FR 71742), that
this action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 507,
701(f), (g). 52 Stal. 1055-1056 as
amended, 59 Stat. 463 as amended (21
U.S.C. 357, 371(f), (8))) and under
authority delegated to the Commissioner




25608

Federal Register / Vol. 46, No. 89 / Friday, May 8, 1981 / Rules and Regulations

of Food and Drugs (21 CFR 5.1), Chapter
I of Title 21 of the Code of Federal
Regulations is amended as follows:

PART 436—TESTS AND METHODS OF
ASSAY OF ANTIBIOTIC AND
ANTIBIOTIC-CONTAINING DRUGS

§436.106 [Amended)

1. Part 436 is amended:

a. In § 436.106 Microbiological
turbidimetric assay in paragraph (b) by
amending the heading of the last column
of the table by removing the postscript
2" after the phrase “Degrees C.”

§436.314 [Removed]

b. Section 436.314 Thin layer
chromatographic test for doxorubicin
hydrochloride is removed.

* §436.315 [Removed]
¢. Section 436.315 Thin layer
chromatographic identity test for
doxorubicin hydrochloride for injection
is removed.

PART 442—CEPHA ANTIBIOTIC
DRUGS

2. Part 442 is amended in § 442.40 by
revising paragraph (b)(1)(ii)(5)(4), to
read as follows:

§ 442.40 Cephradine.

(b) .- . s

(1) - » »

(ii) P<e 9

(b) .

(4) Ferric nitrate solution. Dissolve
300 grams of ferric nitrate nonahydrate
(9H,0) in a mixture of 2.8 milliliters of
concentrated sulfuric acid and sufficient
distilled water to make 1 liter.

PART 444—OLIGOSACCHARIDE
ANTIBIOTIC DRUGS

3. Part 444 is amended:

a. In § 444.142a, by revising paragraph
{b)(2). to read as follows:

§ 444.142a Neomycin sulfate tablets.

[b) N

(2) Moisture. Proceed as directed in
§ 436.200(b) of this chapter.

b. In § 444.442f, by revising the section
heading and amending paragraph (a)(1)
by revising the first sentence, to read as
follows:

§ 444.4421 Neomycin sulfate-
hydrocortisone-acetic acid otic suspension,
(a). . »

(1) Standards of identity, strength,
quality, and purity. Neomycin sulfate-

hydrocortisone-acetic acid otic
suspension is an aqueous suspension
containing in each milliliter 5.0
milligrams of neomycin sulfate
equivalent to 3.5 milligrams of neomycin
and 10 milligrams of hydrocortisone.

e 2~Q

PART 455—CERTAIN OTHER
ANTIBIOTIC DRUGS

4. Part 455 is amended in § 455.251 by
revising paragraph (b)(5). to read as
follows:

§455.251 Sodium novobiocin for injection.

(b) L
(5) Loss on drying. Proceed as
directed in § 436.200(b) of this chapter.

. - . . -

These amendments institute changes
that are corrective, editorial, or of a
minor substantive nature. Because the
amendments are not controversial and
because when effective they provide
notice of accepted standards, FDA finds
that notice, public procedure, and
delayed effective date are unnecessary
and not in the public interest. The
amendments, therefore, may become
effective May 8, 1981, However,
interested persons may, on or before
June 8, 1981, submit to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857,
written comments on this regulation,
Four copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number found
in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may file
objections to it, request a hearing, and
show reasonable grounds for the
hearing. Any person who decides to
seek a hearing must file (1) on or before
June 8, 1981, a written notice of
participation and request for hearing
and (2) on or before July 7, 1981, the
data, information, and analyses on
which the person relies to justify a
hearing, as specified in 21 CFR 430.20. A
request for a hearing may not rest upon
mere allegations or denials, but must set
forth specific facts showing that there is
a genuine and substantial issue of fact
that requires a hearing,. If it conclusively
appears from the face of the data,
information, and factual analyses in the
request for hearing that no genuine and
substantial issue of fact precludes the

action taken by this order, or if a request
for hearing is not made in the required
format or with the required analyses, the
Commissioner of Food and Drugs will
enter summary judgment against the
person(s) who request(s) the hearing.
making findings and conclusions and
denying a hearing.

The procedures and requirements
governing this order, a notice of
participation and request for hearing. «
submission of data, information, and
analyses to justify a hearing, other
comments, and grant or denial of a
hearing are contained in 21 CFR 430.20

All submissions under this order mus!
be filed in four copies, identified with
the docket number appearing in the
heading of this order, with the Dockels
Management Branch (HFA-305), Food
and Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857.

All submissions under this order,
except for data and information
prohibited from public disclosure under
21 U.S.C. 331(j) or 18 U.S.C. 1905, may be
seen in the Dockets Management
Branch, between 9 a.m. and 4 p.m.,
Monday through Friday.

Effective date, This regulation shall be

effective May 8, 1981.
(Secs. 507. 701 (f), (g), 52 Stat. 1055-1056 as
amended, 59 Stat. 463 as amended (21 U.S.(
357, 371 (). (8))

Dated: April 20, 1981,

Mary A. McEniry,

Assistant Director for Regulatory Affairs.
Bureau of Drugs.

[FR Doc. #1-13877 Piled 5-7-81; 845 am|

BILLING CODE 4110-03-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Diethylcarbamazine Citrate Chewable
Tablets

AGENCY: Food and Drug Administration
ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) amends the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Jensen-
Salsbery Labs., Division of Burroughs
Wellcome Co., providing for safe and
effective use of diethylcarbamazine
citrate chewable tablets for prevention
of heartworm disease and as an aid in
controlling ascarid infections in dogs,
and as an aid in treating ascarid
infections in dogs and cats.

EFFECTIVE DATE: May 8, 1981.
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£OR FURTHER INFORMATION CONTACT:
Bob G. Griffith, Bureau of Veterinary
viedicine (HFV-112), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3430.

SUPPLEMENTARY INFORMATION: |ensen-
Sulsbery Laboratories, Division of
purroughs-Wellcome Co., 520 W. 21st
St., Kansas City, MO 64108, filed an
NADA (120-326) providing for use of 60-
milligram (mg) diethylcarbamazine
citrate chewable tablets in dogs for
prevention of heartworm disease caused
by Dirofilaria immitis and as an aid in
the control of ascarid infections caused
by Toxocara canis, and for use in dogs
and cats as an aid in treating ascarid
infections caused by Toxocara canis
and Toxascaris leonia.

The chewable tablet is similar to a
nonchewable tablet that was reviewed
by the National Academy of Sciences/
National Research Council (NAS/NRC)
and a report published in the Federal
Register of January 8, 1969 (34 FR 275),
The NAS/NRC review stated, and the
igency concurred, that
diethylcarbamazine is effective as an
aid in treating ascarid infections in dogs
nd cats when administered at 25 to 50
milligrams per pound of body weight as
a single dose with a repeat dose given
after 10 to 20 days.

Another dosage form,
diethylcarbamazine premix, is the
subject of an NAS/NRC review
published in the Federal Register of June
16, 1970 (35 FR 9869). The NAS/NRC
review concluded that
diethylcarbamazine is probably
effective, and the agency concluded that
itis effective as an aid in contro.iing
and treating large roundworm (ascarid)
infections in dogs when given as
directed.

Jensen-Salsbery filed an NADA
containing data from published
literature using diethylcarbamazine to
demonstrate that their product is safe
and effective for preventing heartworm
and treating ascarid infections. In
addition, they submitted data from a
controlled artificial challenge
heartworm study and a palatability
study. The agency granted a waiver
from the requirements of 21 CFR
514.111(a)(5)(ii) concerning additional
studies to provide substantial evidence
of effectiveness of this drug for
prevention of heartworm disease. The
claims for control and treatment of
ascarid infections are approved on the
basis of the NAS/NRC reviews and the
published literature submitted. The
application is therefore approved and

the regulations amended to reflect the
approval.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(formerly the Hearing Clerk's office)
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The Director, Bureau of Veterinary
Medicine, has carefully considered the
potential environmental effects of this
action and has concluded that the action
will not have a significant impact on the
human environment. Therefore, an
environmental impact statement will not
be prepared. The Director’s finding of no
significant impact and the evidence
supporting that finding are contained in
a statement of exemption (21 CFR
25.1(f)(1)(ii){a)). which may be seen in
the Dockets Management Branch (HFA-
305), address above.

This action is governed by the
provisions of 5 U.S.C. 556 and 557 and is
therefore excluded from Executive
Order 12291 by section 1(a)(1) of the
Order.

Therefore, under the Federal Food,
Drug, and Cosmetic Act {sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 520 is
amended in § 520.622c by adding new
paragraph (b)(5), to read as follows:

| §520.622c Diethyicarbamazine citrate
chewable tablets.

(b)o ..

(5) For 017220, use of 60-milligram
tablets as in paragraph (c)(2)(i) of this
section.

Effective date. This amendment is
effective May 8, 1981.

(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: April 30, 1981.

Gerald B. Guest,

| Acting Director, Bureau of Veterinary

Medicine.

E |FR Doc. 8112775 Piled 5-7-81: 845 am|

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Part 201
[Docket No. R-81-919]

Mortgage Insurance and Home
Improvement Loans; Changes in
Interest Rates

AGENCY: Department of Housing and
Urban Development.

ACTION: Final rule.

SUMMARY: This change in the
regulations increases the maximum
allowable finance charge on Title I
property improvement, mobile home
loans, combination and mobile home lot
loans, and historic preservation loans.
The change is necessitated by the high
interest rates prevalent for such loans.
This action by HUD is designed to bring
the maximum financing charges into line
with other competitive market rates and
help assure an adequate supply of
financing for such loans.

EFFECTIVE DATE: April 27, 1981.

FOR FURTHER INFORMATION CONTACT:
John L. Brady, Director, Office of Title I
Insured Loans, Office of Single Family
Housing, Department of Housing and
Urban Development, 451 7th Street, SW.,
Washington, D.C. 20410 (202-755-6680).

SUPPLEMENTARY INFORMATION: The
following miscellaneous amendments
have been made to this chapter to
increase the maximum interest rate
which may be charged on loans insured
by this Department. The maximum
finance charge on mobile home loans
has been raised from 17.00 percent to
18.00 percent, and the finance charge on
combination loans for the purchase of a
mobile home and a developed or
undeveloped lot has been raised from
16.50 percent to 17.50 percent. The
maximum charge on property
improvement and historic preservation
loans has been raised to 18.00 percent.

The Secretary has determined that
such changes are immediately necessary
to meet the needs of the market and to
prevent speculation in anticipation of a
change, in accordance with his authority
contained in 12 U.S.C. 1709-1, as
amended. The Secretary has, therefore,
determined that advance notice and
public comment procedures are
unnecessary and that good cause exists
for making this amendment effective
immediately.
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A Finding of Inapplicability with Subpart D—Eligibility Requirements—  wine. The AOAC method utilizes a
respect to the National Environmental Combination and Mobile Home Lot device known as a colorimeter which

Policy Act of 1969 has been made in
accordance with HUD's environmental
procedures. A copy of this Finding of
Inapplicability will be available for
public inspection during regular
business hours in the Office of Rules
Docket Clerk, Office of General Counsel,
Room 5218, Department of Housing and
Urban Development, 451 7th Street, SW.,
Washington, D.C. 20410.

Accordingly, Chapter Il is amended as
follows:

PART 201—PROPERTY
IMPROVEMENT AND MOBILE HOME
LOANS SUBPART A—ELIGIBILITY
REQUIREMENTS—PROPERTY
IMPROVEMENT LOANS

1. Section 201.4(a) is revised to read as
follows:

§201.4 Financing charges.

(a) Maximum financing charges. The
maximum permissible financing charge
exclusive of fees and charges as
provided by paragraph (b) of this section
which may be directly or indirectly paid
to, or collected by, the insured in
connection with the loan transaction,
shall not exceed 18.00 percent annual
rate. No points or discounts of any kind
may be assessed or collected in
connection with the loan transaction.
Finance charges for individual loans
shall be made in accordance with tables
of calculation issued by the
Commissioner,

Subpart B—Eligibllity Requirements—
Mobile Home Loans

2. Section 201.540(a) is revised to read
as follows:

§ 201.540 Financing charges.

(a) Maximum financing charges. The
maximum permissible financing charge
which may be directly or indirectly paid
to, or collected by, the insured in
connection with the loan transaction,
shall not exceed 18.00 percent simple
interest per annum. No points or
discounts of any kind may be assessed
or collected in connection with the loan
transaction, excep! that a one percent
origination fee may be collected from
the borrower. If assessed, this fee must
be included in the finance charge.
Finance charges for individual loans
shall be made in accordance with tables
of calculation issued by the
Commissioner.

. . . . .

Loans

3. Section 201.1511(a)(1), is revised to
read as follows:

§ 201.1511 Financing charges.
(a) Maximum financing charges.

(1) 17.50 percent per annum.

Subpart E—Eligibility Requirements—
Historic Preservation Loans

4. Section 201.1625(a) is revised to
read as follows:

§ 201.1625 Financing charges.

(a) Maximum financing charges. The
maximum permissible financing charge,
exclusive of fees and charges as
provided by paragraph (b) of this
section, which may be directly or
indirectly paid to, or collected by the
insured in connection with the loan
transaction, shall not exceed a 18
percent annual rate. No points or
discounts of any kind may be assessed
or collected in connection with the loan
transaction. Finance charges for
individual loans shall be made in
accordance with tables of calculation
issued by the Commissioner.

(Section 3{a), 82 Stat. 113; 12 U.S.C. 1708-1;
section 7 of the Department of Housing and
Urban Development Act, 42 U.S.C. 3534{d))

Issued at Washington, D.C., April 24, 1881.
Philip D. Winn,

Assistant Secretary for Housing, Federal
Housing Commissioner.

[FR Doc. 81-13929 Filed 5-7-81: 8:45 am]

BILLING CODE 4210-01-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 240
[T.D. ATF-83; Re: Notice No. 324]

Wine; Determination of Color in White
Wine; Treatment of White Wine, Pale
Dry Sherry, and Cocktail Sherry With
Activated Carbon; and Other
Miscellaneous Amendments

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF); Department of the
Treasury.

ACTION: Final rule (Treasury decision).

SUMMARY: This final rule replaces the
Lovibond Method with the Association
of Official Analytical Chemists (AOAC)
method for determining color in white

gives results that correspond more
closely to the intensity of white wine
color than the Lovibond Method.

This final rule also provides that a
proprietor may treat pale dry sherry or
cocktail sherry with activated carbon 1
remove excess color within a new
prescribed limitation. The new
prescribed limitation of activated
carbon to remove the excess color in
producing pale dry sherry or cocktail
sherry is 25 pounds per 1,000 gallons of
wine.

This final rule also eliminates the
need for a proprietor to submit to ATF
an application for authority to use
activated carbon under 27 CFR 240.527
Additionally, when a proprietor desires
to treat white wine with more than 9
pounds of activated carbon to remove
excess color under 27 CFR 240,527, the
proprietor will be required only to
submit a notice and, if required by the
regional regulatory administrator,
samples. )

In compliance with Executive Order
12291, this final rule is not classified as a
major rule.

EFFECTIVE DATE: June 8, 1981.

FOR FURTHER INFORMATION CONTACT:
Armida N. Stickney at 202-566-7626.

SUPPLEMENTARY INFORMATION:

L. Notice of Proposed Rulemaking

This Treasury decision follows the
notice of proposed rulemaking published
in the Federal Register on July 10, 1979
(44 FR 40351).

The notice proposed to amend 27 CFR
240.527 (redesignated from § 240.527a)
(1) by granting proprietors authority to
use activated carbon above 9 pounds
per 1,000 gallons of wine for purposes of
removing excess color in sherry (pale
dry or cocktail) as long as the amber
color and sherry flavor characteristics
recognized as standard for pale dry
sherry or cock!tail sherry are not lost and
(2) by limiting the total use of activated
carbon to 25 pounds or less per 1,000
gallons. Additionally, the notice
proposed to amend 27 CFR 240.1051 by
listing the maximum amounts of
activated carbon to remove the excess
color in pale dry sherry or cocktail
sherry and in white wines—25 pounds
and 9 pounds, respectively. To be listed
also in 27 CFR 240.1051 was the
statement that the amount of activated
carbon used to clarify and purify wine
shall be included in the total amount
used to remove excess color in white
wine.

The notice also proposed lo require a
proprietor to state, in the application to
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obtain authority to use activated carbon
for decolo purposes, the range of
color (per AOAC Method 11.B01-11.B02
(AOAC, 12th ed. 1975)) of the expressed
juice before treatment.

Activated Carbon Treatment of Pale
Dry Sherry or Cocktail Sherry

The previous application of § 240.527
(redesignated from § 240.527a) allowed
a proprietor to use activated carbon to
treat pale dry sherry or cocktail sherry
when it was necessary to remove excess
color from the product. The amount of
activated carbon was limited to no more
than 8 pounds per 1,000 gallons of wine
for the treatment. Each time a proprietor
needed to use more than that amount to
treat pale dry sherry or cocktail sherry,
the proprietor had to submit an
application.

In an experimental study conducted
between industry participants and ATF
on the activated carbon treatment of
white wine, information on sherry
treatment revealed that greater amounts
than 9 pounds of activated carbon per
1,000 gallons of wine were needed to
produce a sherry of very pale color and
mild flavor. Chemical analysis and taste
lests of several sherries demonstrated
that the necessary quantity of activated
carbon can range up to 25 pounds per
1,000 gallons of sherry in order to
produce a desirable light product while
still retaining the characteristic sherry
flavor and distinctive amber color.

Consequently, the Director is allowing
& proprietor, without submitting a
written statement and samples, to use
up to 25 pounds of activated carbon per
1,000 gallons of wine when decolo
treatment is required to ad]ustl thhz color
in a pale dry sh or cocktail sherry.

The key amendme"yent. 27 CFR 240.527
(redesignated from § 240.527a),
authorizes proprietors to use activated
carbon in treating sherry as long as the
amber color and sherry flavor
characteristics recognized as standard
for pale dry sherry or cocktail sherry are
not lost, and limits the total use of
activated carbon to 25 pounds or less.
Additionally, 27 CFR 240.1051 lists the
maximum amounts of activated carbon
{o remove the excess color in pale dry
sherry or cocktail sherry and in other
white wines—25 pounds and 9 pounds,
respectively. Also listed in 27 CFR
240.1051 is the statement that the
amount of activated carbon used to
clarify and purify the wine shall be
included in the total amount used to
remove excess color in white wine.

AOAC Method for Determining Color in
White Wine

Previous regulations allowed
aclivated carbon and other decolorizing

material to be used in producing white
wine, but the color could not be less
than 0.8 Lovibond in a one-half inch cell.

The Lovibond Method was first
adopted by the brewing industry in 1884
and was gradually used to meet the
requirements of the whisky and wine
industries. Though the Lovibond Method
was solely designed to measure and
record “color units" (1.0-20.1 units) of
malt beverage, the Lovibond scale was
arbitrarily extended below the 1.0 color
unit to 0.8 in order to include white
wines. The method required a number of
adjustments to correct turbidity readings
and to apply no-longer-meaningful color
specifications to a spectro-photometric
analytical procedure. Determination of
color by this method was subject to
error due to haze from suspended
particles.

The wine industry expressed
dissatisfaction with the Lovibond
Method. As a result, a trade association
undertook an extensive study to devise
a more satisfactory analytical method.
The study resulted in the development
of a method which was adopted by the
Association of Official Analytical
Chemists (AOAC) in 1978. Prior to
adoption, the AOAC proved the method
to be precise in measuring color
variations within grape juice variation
and in measuring reproducible color in
hazy or cloudy wines.

This same trade association filed a
petition for rulemaking to amend 27 CFR
240.527 (redesignated from § 240.527a)
by replacing the Lovibond Method with
the AOAC method to test color in white
wine.

The amendment states that white
wine treated with activated carbon or
other decolorizing material shall have a
color of not more than 95%
transmittance value per AOAC Method
11.003-11.004 (AOAC 13th edition, 1980;
formerly from AOAC 11.B01-11.B02,
12th edition, 1975). The 95%
transmittance value is reasoned to be
the minimum color level, equivalent to
the current 0.6 Lovibond level, that
occurs naturally in white grape wines.

AOAC Method: Color in White Wine—
Official Final Action.*

Apparatus. White wine colorimeter.—
Double beam filter photometer utilizing
tungsten incandescent lamp with
Corning 5-61 high pass filter, selenium
photocells, and 1-inch path test and
reference cells, and zero set cell for
calibration. Combination of responses of
photocell and filter approximates
monochromatic peak at 430 nanometers.

' Source: AOAC 13th ed. 1960, p. 185.

Reagents. Potassium chromate
standard solution—0.0002059 Molar.
Dissolve 0.0400 gram of potassium
chromate primary standard . . . in 0.05
Normal potassium hydroxide and dilute
to one liter with 0.05 Normal potassium
hydroxide.

Determination. Let instrument warm
up 2 hours, Standardize with potassium
chromate solution according to
manufacturer’s instructions. Percent
transmittance should be reproducible to
+0.1%.

Fill reference and test cells with water
and place both in colorimeter. Set
indicator knob to zero, and null
colorimeter by adjusting zero set knob.
Remove test cell and replace with zero
set cell. Null meter by adjusting
indicator. Indicator should read
approximately 98.5 on duplicate tests.
Repeat each hour or after every 10-15
samples.

With zero set cell in place, set
indicator to value (approximately 98.5)
determined above. Null meter with zero
set knob. Replace zero set cell with test
cell containing wine sample. Null meter
by adjusting indicator. Read percent
transmittance on indicator.

II. Public Participation

Interested persons were afforded an
opportunity to comment on the proposed
amendments and due consideration was
given to all comments received in
response to the notice. As a result of
comments received, certain changes
have been made to the proposed
amendments. The basic purpose of the
amendments, as stated above, remain
the same,

II1. Discussion of Comments

A total of four commenters submitted
their written views, containing several
issues, during the 60-day comment
period of the notice. In general, all
commenters were in favor of replacing
the Lovibond Method for determining
color in white wine with a more reliable
method and in liberalizing the
continuing authority provisions so as to
reduce operating costs in the production
of sherry.

Discussions of the comments and
issues raised are as follows:

Topic: AOAC Method.

Comment. The Association of Official
Analytical Chemists, Washington, D.C.,
advised ATF that the new Thirteenth
Edition 1980 of the Official Methods of
Analysis of the Association of Official
Analytical Chemists (AOAC) no longer
refers to the AOAC Method for the
determination of color in white wine as
AOAC Method “11.B01-11.802" but as
11.003-11.004",
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Response. As revised, 27 CFR
240.527 (redesignated from § 240.527a)
has been changed by replacing the
reference to AOAC Method "11.B01-
11.B02" with “AOAC Method 11.003~
11.004". Moreover, since ATF has
received approval from the Director of
the Federal Register to incorporate the
AOAC publication by reference under 5
U.S.C. 552(a), paragraph (d) is added to
27 CFR 240.527 (redesignated from
§ 240.527a) to provide the statement of
incorporation by reference.

Comment. One commenter
recommended that wineries be
authorized to use alternative precision
instruments other than the colorimeter
specified in the AOAC method, because
other methods may be superior.

Response. No change has been made.
Any new precision instrument would
best be subject to collaborative study
with the Association of Official
Analytical Chemists, the American
Society of Enologists, or the like and
with ATF before a new method is
adopted by regulation. To date, the
colorimeter is sufficiently adequate to
routinely measure the color in white
wine. ATF welcomes continued
industry/Government investigation to

develop better standards.

Comment. Another comment
concerned the proposed wo in 27
CFR 240.527(c)(2) (redesignated from
§ 240.527(b))—that the proposed

treatment with activated carbon would
“not remove any of the characteristics of
the wine". The commenter stated that
activated carbon would definitely
remove certain undesirable
characteristics (/.e., excessive color) of
the wine and suggested that the
language be changed to provide that the
“natural characteristics cannot be
removed nor can the vinous
characteristic be reduced”.

Response. A change has been made,
The term “characteristic” has been
made explicit to mean the vinous
characteristic of the wine. The term
“natural characteristics” will not be
used, because some undesirable
characteristics may occur naturally (for
example, oxidation, which tends to .
cause color change, is a natural
characteristic; and oxidated products
may need to be partially absorbed by
the decolorizing activated carbon to
remove the excess color). The existent
term “any of the usual natural color"
was inadvertently omitted from the
proposed language and has been
reinstated. The proposed wording “that
the proposed treatment will remove only
the excess color and will not remove
any of the characteristics of the wine”
has been changed to read "that the
proposed treatment will remove only the

excess color and will not remove any of
the usual natural color or other vinous
characteristics of the white wine”.

Comment. A commenter questioned
the need to record, in 27 CFR 240.527
(redesignated from § 240,527a), the
approximate temperature of the juice or
wine during activated carbon treatment.

Response. No change has been made,
ATF requires temperature data during
the treatment with activate carbon or
other decolo: material, because
temperature is a factor in changing the
characteristic of a white wine.

Topic: Activated carbon.

Comment. One commenter stated that
the scope of 27 CFR 240.527a
(redesignated from § 240.527) should not
be limited to only white wine and sherry
made from white wine but to allow
sherry made from red wine to be treated
also with activated carbon.

Response. A change has been made,
but the substantive requirement of the
regulation to control the amount of
activated carbon in removing excess
color from white wine or sherry made
with white wine is being retained. A
reference to the decolorization
treatment with activated carbon of
certain types of sherry (i.e., pale dry
sherry or cocktail sherry) has been
made in 27 CFR 240.527 (redesignated
from § 240.527a). The reference to

“sherry” has been dro from 27 CFR
240.527a (redesigna m § 240.527).
Comment. A commenter s ted

that the term “decolorizing n"
replace “activated carbon”.

Response. A change has been made to
make the term “activated carbon" more
explicit by referring to it as “activated
carbon for decolorization"” or in
association with the words “other
decolorizing materials" in 27 CFR
240.527 (redesignated from § 240.527a).

Comment. A commenter ques
why the amount of activated carbon
used in the basic wine-producing
material should reduce the 25-pound
maximum limitation authorized for
sherry.

Response. The total amount of
activated carbon employed to produce a
pale dry sherry or cocktail sherry
product shall not exceed the 25-pound-
maximum-limitation requirement. Any
total amount beyond the 25-pound-
maximum limitation could severely alter
the product to render a very low sherry
character,

Topic: Recordkeeping requirements.

Comment. One commenter felt that
records under 27 CFR 240.527(b)
(redesignated from § 240.527a(c)) should
be limited to (1) date of treatment, (2)
kind and quantity of wine or juice
treated, (3) amount of activated carbon
or other decolorizing material used, and

(4) color of wine or juice after treatment.
The commenter stated that the details of
the cellar treatment and the variety of
the grape should be excluded from the
recordkeeping requirements.

Response. No change has been made
to eliminate any existing recordkeeping
requirements. Such record data has been
and is essential for post-audit
inspections and is good business
practice. The comment to record the
date of treatment with activated carbon
or other decolorizing material, however,
has been adopted.

Comment. A commenter
recommended that the data on
transmittance per AOAC Method
11.003-11.004 be part of the records as
required in 27 CFR )
(redesignated from § 240.527a(c)).

Response. This recommendation has
been adopted, because it is important
for auditing purposes and is practical
from a business standpoint.

IV. Other Amendments

The requirement for a proprietor to
submit an application and samples to
receive authority to use activated
carbon within prescribed limitations
under 27 CFR 240.527 (redesignated from
§ 240.527a) is eliminated. Moreover, a
proprietor need only file a notice to treal
white wine requiring more activated
carbon than the prescribed limitation
and, if the regional regula
administrator requests samples, shall
submit such samples of the white wine.

Other amendments are editorial in
nature. For example, the provisions of 27
CFR 240.527a have been redesignated to
27 CFR 240.527 and vice versa; the
headings have also been changed—the
redesignated § 240.527 has been
amended to read “Decolorizing wine"
and the redesignated § 240.527a has
been amended to read “Authority to use
greater quantities of activated carbon in
white wine"; both sections have been
made more readable and procedurally
correct; and the citations of authority at
the end of 27 CFR 240.527, 240.527a, and
240.1051 have been updated.

V. Safety of Activated Carbon

The safety of activated carbon is
being evaluated by the Food and Drug
Administration under their
comprehensive safety review
procedures to determine whether
activated carbon is generally recognized
as safe (GRAS) or subject to a prior
sanction. The Director will take
appropriate action in the event the
adopted limitations on activated carbon
are affected by any future conclusions
made by the Select Committee on GRAS
Substances.
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V1. Drafting Information

The primary author of this final rule is
A. N. Stickney of the Research and
Regulations Branch, ATF. Other
personnel of ATF and other offices of
the Department of Treasury participated
in developing this final rule, both as to
matters of substance and style.

VIl Authority and Issuance

The Director is issuing this Treasury
decision, under the authority contained
in 26 U.S.C. 5382 (72 Stat. 1383) and 26
U.5.C. 7805 (68A Stat. 917).

VIIl. Adoption of Amendments to the
Regulations

Accordingly, 27 CFR Part 240 is
amended by adopting, subject to the
foregoi anges, the regulations
proposed in the notice of proposed
rulemaking published in the Federal
Register on July 10, 1979 (44 FR 40351).

1. Subpart X of the table of sections of
27 CFR Part 240, as amended, reads as

follows:

PART 240—WINE

Subpart X—Storage and Finishing of

Wine

Sex

240,527 Decolorizing wine.

240.527a  Authority to use greater quantities
of activated carbon in white wine,

2. As revised, § 240.527 reads as
follows:

§240.527 Decolorizing wine.

(a) Conditions and limitations. If a
proprietor wishes to use activated
carbon or other decolorizing material to
remove excess color from white wine
(other than vermouth) or from pale dry
sherry or cocktail sherry, the proprietor
shall meet the following conditions and
limitations:

(1) White wine. (i) The vinous
character of the wine treated shall not
be reduced; (ii) the quantity of activated
carbon or other decolorizing material
per 1,000 gallons of wine used to treat
white wine, including any decolorizing
material used in the basic wine-
producing material, shall not exceed 9
pounds; (iii) the total amount of
decolorizing material used in the white
wine before and after a transfer of wine
in bond shall not exceed the prescribed
limitations of @ pounds per 1,000 gallons
[see paragraph (c) of this section); and
(iv) the white wine treated with
decolorizing material shall have a color
of not more than 95 percent
{ransmittance per AOAC Method

11.003-11.004 (see paragraph (d) of this
section). However, a proprietor may
produce a white wine having a color of
more than 85 percent transmittance per
AOAC Method 11.003-11.004 by using
normal methods and without the use of
decolorizing material.

(2) Pale dry sherry or cocktail sherry.
(i) The amber color and flavor
characteristics generally attributed to
sherry shall be retained; (ii) the quantity
of activated carbon or other decolorizing
material used per 1,000 gallons of wine,
including any decolorizing material used
in the basic wine-producing material,
shall not exceed 25 pounds; (iii) the total
amount of decolorizing material used in
pale dry sherry or cocktail sherry before
and after a transfer of wine in bond
shall not exceed the prescribed
limitations of 25 pounds per 1,000
gallons (see paragraph (c) of this
section); and (iv) the pale dry sherry or
cocktail sherry treated with decolorizing
material shall have a color of not more
than 95 percent transmittance per
AOAC Method 11.003-11.004 (see
paragraph (d) of this section). However,
a proprietor may produce a pale dry
sherry or cocktail sherry having a color
of more than 85 percent transmittance
per AOAC method 11.003-11.004 by
using normal methods and without the
use of decolorizing material.

(b) Records. A proprietor treating
wine or pale dry sherry or cocktail
sherry with activated carbon or other
decolorizing material under this section
shall keep records showing—

(1) The kind and type of white wine,
pale dry sherry, or cocktail sherry;

(2) For each lot of white wine or pale
dry sherry or cocktail sherry or basic
wine-producing material treated, the
date of the treatment and the length of
time the decolorizing material is in
contact with the white wine or pale dry
sherry or cocktail sherry;

(3) The percentage of transmittance
per AOAC 11.003-11.004 of the
expressed juice before treatment with
any decolorizing material and the
percentage of transmittance per AOAC
11.003-11.004 after treatment (see
paragraph (d) of the section);

(4) The kind and quantity of the juice
(for example, grape variety or kind of
wine);

(5) The kind and quantity of the
decolorizing material used per 1,000
gallons of wine and/or juice;

(6) The approximate temperature of
the juice or wine during treatment; and

(7) The complete cellar treatment
given the finished wine, pale dry sherry,
or cocktail sherry such as the use of
sulfur dioxide and the length of time the
decolorizing material is in contact with

the finished wine, pale dry sherry, or
cocktail sherry.

(c) Transfer in bond. When a
consignor proprietor transfers the white
wine or pale dry sherry or cocktail
sherry treated with activated carbon or
other decolorizing material to a
consignee proprietor, the consignor
proprietor shall record on Form 703
(5120.23)}—

(1) The amount of the white wine or
pale dry sherry or cocktail sherry which
has been treated under the provisions of
this section and

(2) The amount of decolorizing
material used in treating the white wine
or pale dry sherry or cocktail sherry
before its transfer.

The consignee proprietor may further
treat the white wine or pale dry sherry
or cocktail sherry with decolorizing
material as long as the consignee
proprietor possesses a copy of Form 703
{6120.23) and complies with the
requirements of this section.

(d) Incorporation by reference. The
“Official Methods of Analysis of the
Association of Official Analytical
Chemists” (AOAC Method 11.003-
11.004; 13th Edition 1980) is incorporated
by reference in this part. This
incorporation by reference was
approved by the Director of the Federal
Register on May 7, 1981 and is available
for inspection at the Office of the
Federal Register, Room 8401, 1100 L
Street, NW., Washington, D.C. 20409.
The publication is available from the
Association of Official Analytical
Chemists, 11 North 18th Street, Suite
210, Arlington, Virginia 22209.

(Sec. 201, Pub. L. 85-859, 72 Stat. 1383 (26
U.S.C. 5382))

3. As revised § 240.527a reads as
follows:

§240.527a Authority to use greater
quantities of activated carbon in white
wine.

(8) Proprietor’s notice. If color in
excess of that normally present in white
wine develops during the production or
storage of a particular lot or lots and if
the proprietor desires to use activated
carbon in excess of 9 pounds per 1,000
gallons of wine to remove the excess
color, the proprietor, prior to starting the
treatment, shall submit to the regional
regulatory administrator a written notice
for each lot of white wine to be treated
with activated carbon for
decolorization. The written notice shall
state (1) the reasons for treating the
white wine; (2) the quantity, kind, and
type of the white wine to be treated; (3)
the kind and quantity of activated
carbon to be used for decolorization;

and (4) the process to be employed.
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(b) Action by the regional regulatory
administrator on proprietor’s notice.
Upon receipt of the proprietor’s notice,
the regional regulatory administrator
may require the proprietor to submit
samples of each lot of white wine for
examination by the ATF Laboratory.

(c) Samples and chemical analysis. (1)
Samples. If the regional regulatory
administrator requires samples under
paragraph (b) of this section, the
proprietor shall prepare samples
representing the white wine and submit
such samples to the regional regulatory
administrator for examination. The
samples shall consist of (i) the white
wine before treatment with activated
carbon, (ii) the white wine after
treatment with activated carbon, and
(iii) the activated carbon used for
decolorization.

(2) Chemical analysis. If the ATF
chemical analysis on the samples shows
that the proposed treatment will remove
only the excess color and will not
remove any of the usual natural color or
other vinous characteristics of the white
wine, the regional regulatory
administrator will return a copy of the
proprietor’s written notice. If the ATF
chemical analysis shows that the
proposed treatment is not acceptable,
the regional regulatory administrator
will send the proprietor a letter stating
the reasons for disallowing the proposed
treatment.

(d) Other requirements. The proprietor
shall maintain records, as prescribed in
§ 240.527(b) and (c), on each lot of white
wine treated for decolorization and for
any in bond transfers of white wines so
treated. The proprietor shall maintain
also a copy of the notice sent to the
regional regulatory administrator and, if
any, a copy of correspondence
pertaining to samples submitted for
examination.

(Sec. 201, Pub. L. 85-859, 72 Stal. 1383 (26
U.S.C. 5362))

4. Section 240.1051, as amended, reads
as follows:

§240.1051 Materials authorized for

Matecialy Use Reterence or imtation

To romove excess The amount used shall not
color in white excood 9 pounds per

To
color in pale dry oxceod 25 pounds per
shorry or 1,000 galions of wine.
cockiall sherry. $240.527. GRAS.

(Sec. 201, Pub. L. 85-859, 72 Stat. 1383 (26
U.S.C. 5382))
Signed: April 2, 1981,
G. R. Dickerson,
Direclor.

Approved: April 17, 1981,
John P. Simpson,
Acting Assistant Secretary (Enforcement and
Operations).
[FR Doc. 5114008 Filed 5-7-81; 8:45 am)
BILLING CODE 4510-31-M

DEPARTMENT OF EDUCATION
34 CFR Parts 104 and 300

Special Education and Rehabilitative
Services; Handicapped Children,
Assistance to States for Education,
and Nondiscrimination on the Basis of
Handicap In Programs
Recelving or Benefiting From Federal
Financial Assistance; interpretation
AGENCY: Department of Education.

AcTION: Notice of postponement of
interpretation.

SUMMARY: The Secretary of Education
postpones until further notice the
effective date of the notice of
interpretation published in the Federal
Register on January 19, 1981, The notice
interpreted Part B of the Education of
the Handicapped Act (“"EHA") and
Section 504 of the Rehabilitation Act of
1973 (“*Section 504"} to require public
educational agencies to provide clean
intermittent catheterization as a “related
service” when required to provide a free
appropriate public education, including
services in the least restrictive
environment, to handicapped children
entitled to receive services under these
statutes. The Secretary takes this action
in order to permit a comprehensive
review of the related services
requirements of Part B of the EHA and
Section 504. However, pending a final
determination on the related service
provision in general, the provision of
clean intermittent catheterization as a
related service will be treated as an
allowable cost under part B of the EHA.

EFFECTIVE DATE: This interpretation is
postponed until further notice is
published by the Secretary.

FOR FURTHER INFORMATION CONTACT:
Ms. Shirley A. Jones, Office of Special
Education, Department of Education,
Donohoe Building, 4th Floor, 400
Maryland Avenue, SW., Washington,
D.C. 20202. Telephone: (202) 472-7921.

SUPPLEMENTARY INFORMATION: The
Department of Education has published
four previous documents concerning this
notice of interpretation: a notice of
interpretation (46 FR 4912; January 19,
1981), a notice of postponement of the
effective date of the interpretation until
March 30, 1981 pursuant to a
Presidential memorandum dated
January 28, 1981 (48 FR 12495; February
17, 1981), a notice of further
postponement of the effective date of
the interpretation until May 10, 1981 (46
FR 18975; March 27, 1881), and a notice
of proposed suspension of the
interpretation (46 FR 19002; March 27,
1981),

The issue presented in this
interpretation is whether Part B of the
Education of the Handicapped Act, as
amended (20 U.S.C. 1411-1420) and its
regulations (34 CFR Part 300) and
Section 504 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 784) and its
regulations (34 CFR Part 104) require
public educational agencies to provide
clean intermittent catheterization
(“CIC") as a related service to eligible
handicapped children when those
children require the service to receive a
free appropriate public education,
including services in the least restrictive
environment. The provision of clean
intermittent catheterization as a related
service was discussed in detail in the
January 18, 1981 notice of interpretation.

The Secretary has concluded that this
interpretation should be postponed
pending a comprehensive review of the
related services requirements of Part B
of the EHA and Section 504. The
Secretary anticipates that this review
will be completed within six months.
The Secretary is concerned that
handicapped school children be
educated to the greatest extent possible
in the least restrictive environment. The
Secretary is also concerned that the
differentiation between related services
and medical services be clarified. The
Secretary declines to issue an
interpretation based on regulations that
are ambiguous and subject to review. In
the interim, the provision of clean
intermittent catheterization as a related
service will be treated as an allowable
cost under Part B of the EHA.
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Public Comments on Proposed
Suspension

The Department received
spproximately 100 written comments on
the proposed indefinite suspension of
this interpretation and about 80% of the
commenters supported the
interpretation. The majority of these
comments were from parents or
relatives of handicapped students.

The comments of parents, including
those whose children are currently
receiving CIC in public schools,
expressed concern that the indefinite
suspension of the interpretive rule
would result in the provision of more
restrictive educational placements for
their children. A number of these
comments stated that the educational
alternatives to a regular classroom
environment would ultimately be more
costly financially for public schools and
in terms of the normal social
development of their children. Several
commenters noted that more restrictive
educational placements would mean
transporting their children to schools
more distant from their home. A
significant number of parental
comments stated that the indefinite
suspension would increase the amount
of court litigation and the number of due
process hearings. These commenters
also stressed that the economic burden

f providing CIC, if any, would affect
parents who would have to leave their
jobs to drive to school to provide CIC.

Approximately 20% of the comments
received supported the indefinite
suspension of the interpretive rule. The
majority of these commenters stated
that CIC is & medical procedure and is
unrelated to education.

Another commenter expressed
concern that if CIC were viewed as a
related service, life sustaining health
services and equipment such as
transfusions, orthopedic devices, iron
lungs, or renal dialysis machines would
also be required.

Based on the comments received, the
Secretary has determined that this
interpretation should be postponed until
further notice pending the Department's
comprehensive review of the related
services provisions in general.

(20 US.C. 1221e-3, 1401, 1411-1420; 20 US.C,
794)

Dated: May 5, 1981.
T. H. Bell,
Secretary of Education.
|FR Doc. 81-13073 Piled 5-7-01; 845 am)
BILLING COOE ¢000-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[PP 8E2123/R300; PH-FRL 1780-5)

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Commodities;
0,0-Dimethyl S-[(4-0X0-1,2,3-
Benzotriazin-3(4H)-YL) Methyl]
Phosphorodithioate

Correction

In FR Doc. 81-8099 appearing on page
17021, in the issue of Tuesday, March 17,
1981, make the following corrections:

1. The heading should have appeared
as set forth above.

2. In the first column, the fourth line of
the “Summary” should have read
“benzotriazin-3(4 H)-yl) methyl]".

3. In the first column, in the twelfth
line of the “Summary”, the portion
reading “3(4H)-yl)" should have read
“3(4 H)-yl)".

BILLING CODE 1505-01-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 5-5 and 5A-5

Public Contracts and Property
Management; Special and Directed
Sources of Supply

AGENCY: General Services
Administration.

ACTION: Final rule.

SUMMARY: The General Services

_ Administration Procurement

Regulations, Chapter 5, are amended to
transfer policies and procedures
regarding special and directed sources
of supply from Chapter 5A. This transfer
is part of the action to incorporate
appropriate material in Chapter 5A and
5B into Chapter 5. The intended effect is
to have a single GSA-wide procurement
regulation.

EFFECTIVE DATE: May 31, 1981,

FOR FURTHER INFORMATION CONTACT:
Mr. Philip G. Read, Director, Federal
Procurement Regulations Directorate,
Office of Acquisition Policy (703-557-
8947).

ADDITIONAL INFORMATION: Outstanding
Procurement Letters remain in effect
until canceled.

CHAPTER 5—GENERAL SERVICES
ADMINISTRATION

[APD 2800.2 CHGE 18)

1. The Table of Parts is amended by
adding the following entry.

Table of Parts

Part
5-5 Special and directed sources of supply.

2. The Contents of Part for Part 5-5 is
added as follows:

PART 5-5—SPECIAL AND DIRECTED
SOURCES OF SUPPLY

Subpart 5-5.4—Procurement of Prison-
Made Procucts

Sec.

55408 Procuremen! procedures.

5-5406-50 Delinquent delivery orders.

5-5.406-51 Contractual arrangements.

5-5408 Clearances.

5-5.408-50 Federal prison industries
clearance numbers.

Subpart 5-5.8—Procurement of Products of
the Blind and Other Severely Handicapped

5-5.805 Procurement procedures,
5-5.805-2 Allocations and orders.
5-5.805-3 Purchase exceptions,
5-5.805-50 Delinquent delivery orders.
5-5.805-51 Contractual arrangements.

Subpart 5-5.50—Government Sources of
Supply

5-5.5001 GSA sources,

5-5.5002 Government Printing Office.

5-5.5005 Department of Defense contracts.

5-5.5005~1 Lubricating oils, greases, and
gear lubricants,

5-5.5005-2 Packaged petroleum products.

5-5.5006-3 Gasoline, fuel oil (diesel and
burner), kerosene, and solvents,

5-5.5005-4 Coal.

5-5.5005-5 Electronic items.

5-5.5008 District of Columbia Government—
Department of Corrections.

5-5.5007 District of Columbia Government
term contracts.

Subpart 5-5.60—Procurement Procedures
and Forms

5-56001 Use of GSA form 1584, Contract
Summary.
3. Part 5-5 Special and Directed
Sources of Supply is added as follows:

Subpart 5-5.4—Procurement of Prison-
Made Products

§5-5.406 Procurement procedures.

§ 5-5.406-50 Delinquent delivery orders.

(a) Contracting officers shall establish
delivery schedules based on the normal
leadtime required by Fedéral Prison
Industries (FPI) to prevent avoidable
delinquent orders.

(b) Contracting officers shall take
appropriate action'on delinquent
delivery orders until all deliveries are
made.

(c) Contracting officers' efforts to
negotiate an adjustment to the delivery
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schedule shall not include a request for
price adjustment.

(d) The existence of delinguent orders
may indicate the need for requesting
clearances for procurement from other
sources until FPI can make deliveries
within the normal leadtime.

(e) If the FPI facility cannot furnish
the supplies within the normal leadtime,
and the items can be obtained from
commercial sources in significantly less
time than from FPL a clearance for
procurement from another source shall
be obtained in accordance with § 1-
5.408.

§ 5-5.406-51 Contractual arrangements.

Contractual arrangements for GSA
stock item purchases from FPI shall be
summarized on GSA Form 1584,
Contract Summary, in accordance with
the procedures in § 5-5.6001.

§5-5.408 Clearances.

§ 5-5.408-50 Federal Prison Industries
ciearance numbers.

When procurement is made from a
source other than FPI, the clearance
number issued by FPI shall be cited in
the solicitation for offers and all
subsequent award documents.

Subpart 5-5.8—Procurement of
Products of the Blind and Other
Severely Handicapped

§ 5-5.805 Procurement procedures.

(a) When the Committee for Purchase
from the Blind and Other Severely
Handicapped (the Committee)
undertakes the evaluation of an item for
possible addition to the Procurement
List, the item is assigned o a workshop
or central nonprofit agency (CNA) and
is listed in the Committee's Assignment
Register. A copy of this register, updated
monthly, is maintained in the Office of
Small and Disadvantaged Business
Utilization (VS). Information concerning
items appearing on the register is
available from VS.

(b) Once an item is assigned by the
Committee to a workshop/CNA for
evaluation, the CNA requests from VS
pertinent information, including
procurement history, anticipated
requirements, and the following details
from the current production plan: (1)
date solicitation is to be released for
printing, (2) solicitation issuance date,
(3) bid opening date, and (4) contract
award date. The appropriate procuring
activity will in turn be contacted by VS,
and shall furnish the requested
information to the responsible CNA,
with copy to VS, within 15 workdays.
This response shall include
identification, by NSN, of any items

which are currently set aside for small
business.

(c) Contracting officers shall, prior to
the issuance of a solicitation, request
from VS the status of any item
previously identified as one in which the
Committee has expressed interest.

(d) The Committee may occasionally
request that a procurement be canceled
or delayed pending Committee action.
VS will coordinate such requests with
the procuring activity to determine the
feasibility of agreeing to the cancellation
or delay.

§ 5-5.805-2 Allocations and orders.

(a) Packaging, packing, and marking.
In addition to the requirements set forth
in § 1-5.805-2, requests for allocations
and orders shall indicate the packaging.
packing, or marking required if other
than the standard set forth in the
specification cited, or otherwise
provided in the Procurement List. Pricing
of these nonstandard requirements is
covered in § 1-5.805-10(e).

(b) Delivery orders received and
shipments made. Each workshop for the
blind or for other severely handicapped
shall be required to maintain and
furnish a monthly report of orders
received and shipments made. This
requirement shall be implemented by
including the Delivery Status Record
provision set forth in § 5-5.6001(g) in
each GSA Form 1584, Contract
Summary, issued for the procurement of
items on the Procurement List.

§ 5-5.805-3 Purchase exceptions.

Purchases from commercial sources
under § 1-5.805-3 shall cite the purchase
exception number issued by the CNA in
the solicitation for offers and all
subsequent award documents.

§ 5-5.805-50 Delinquent delivery orders.

{a) Contracting officers shall take
appropriate action on delinguent
delivery orders until all deliveries are
made. Procedures shall be in accordance
with § 1-5.805-6 and the regulations of
the Committee for Purchase from the
Blind and Other Severely Handicapped
(see 41 CFR 51-5.2 and 51-5.7).

(1) Contracting officers’ efforts to
negotiate an adjustment to the delivery
schedule shall not include a request for
price adjustment.

(2) Records of delinquent delivery
orders shall be maintained regardless of
adjustments to the delivery schedule.

(b) The contracting officer shall
request a purchase exception from the
CNA when:

(1) There is a delinquent delivery,

(2) The Government'’s requirements
will not permit further delay, and

(3) The items are available from
commercial sources in significantly less
time. .

(c) If the CNA delays acting on the
request or refuses to grant a purchase
exception, the matter shall be referred
successively to VS, and, through the
procuring director, to the head of the
procuring activity for expeditious
resolution of the problem with the
Committee.

§ 5-5.805-51 Contractual arrangements.

Contractual arrangements for GSA
stock item purchases shall be
summarized on GSA Form 1584,
Contract Summary, in accordance with
§ 5-5.6001.

Subpart 5-5.50—Government Sources
of Supply

§ 5-5.5001 GSA sources.

Items covered by the GSA Stock
Catalog, Federal Supply Schedule
contracts, and GSA consolidated
procurement programs shall be acquired
in accordance with instructions
contained in the Federal Property
Management Regulations Subchapter
E—Supply and Procurement, Subparts
101-26.3, 101-26.4, and 101-26.5.

§ 5-5.5002 Government Printing Office.

Procurement of items for use within
the District of Columbia which are listed
in the GPO Catalog and Price List shall
be from GPO. Procurement of these
items from commercial sources is
prohibited unless a waiver is granted by
the Public Printer through the Printing
and Publications Division, National
Capital Region, authorizing such
purchases. When so authorized, the
GPO waiver number shall be shown in
the contract and/or purchase order.
Acquisition from GPO of such items for
use outside the District of Columbia is
not mandatory. See § 101-26.703
regarding marginally punched
continuous forms.

§ 5-5.5005 Department of Defense
contracts.

The Defense Logistics Agency,
Defense Fuel Supply Center, Cameron
Station, Alexandria, Virginia 22314, and
the Defense General Supply Center,
Richmgnd, Virginia 22319, prepare
annual contracts for lubricating oils,
greases, gear lubricants, packaged
petroleum products, gasoline, fuel oil
(diesel and burner), kerosene, solvents,
and coal. Electronic items are available
from the Defense Electronic Supply
Center, Dayton, Ohio 45444.
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£ 5-5.5005-1 Lubricating olls, greases, and
gear lubricants.

See § 101-26.602-1.

§5-5.5005-2 Packaged petroleum
products.

See § 101-26.602-2.

§ 5-5.5005-3 Gasoline, fuel oil (diesel and
burner), kerosene, and solvents.

See § 101-26.602-3.

§5-5.5005-4 Coal.
See § 101-26.602-4.

§ 5-5.5005-5 Electronic items.
See § 101-26.603.

§5-5.5006 District of Columbia
Government—Department of Corrections.

(a) The District of Columbia is
authorized, under Public Law 88-622, to
sell industrial products and services to
Federal agencies. A listing of the
commercial products and services is
available from: District of Columbia,
Department of Corrections, Industries
Division, Lorton, Virginia 22079.

Except as otherwise provided in
puragraphs (b) and (c) of this § 5-5.50086,
these supplies and services may be
procured on an optional basis.

(b) Laundry services for Federal
agencies in the Washington, D.C.
metropolitan area should be obtained
from the Department of Corrections
except when that department issues
clearance for procurement from another
source.

(c) Official U.S. Government tags for
use on motor vehicles shall be acquired
in accordance with § 101-38.3.

£5-5.5007 District of Columbia
Government term contracts.

The District of Columbia places term
contracts for sand, gravel, premixed
concrete, Portland cement, slag and slag
screenings, and road salt which may be
used on an optional basis in the
Washington, D.C. area. Details of these
contracts may be obtained from the
Purchasing Officer, D.C. Government,
613 G St. NW, Room 1002, Washington,
D.C. 20001,

Subpart 5-5.60—Procurement
Procedures and Forms

§5-56001 Use of GSA Form 1584,
Contract Summary.

Contractual arrangements with (1)
Federal Prison Industries (FPI), and (2)
central nonprofit agencies (CNA)
Operating under the auspices of the
Committee for Purchase from the Blind
and Other Severely Handicapped shall
be summarized on GSA Form 1584. The
form shall be in accordance
with § 5-16.950-1584-1 and the

applicable instructions in this Subpart
5-5.60.

(a) A separate GSA Form 1584 shall
be prepared for each addressee (block
5)

(1) For CNA items, the appropriate
CNA alpha code shall be inserted
following the addressee (block 5).

(2) Currently applicable alpha codes
are:

IB—National Industries for the Blind.
SH—National Industries for the

Severely Handicapped.

{b) Each GSA Form 1584 shall be
assigned a separate contract number in
accordance with § 5-1.352.

(c) At a minimum, blocks 1, 2, 4, 5, 6, 9,
10, 11, and 15 through 18 of GSA Form
1584 shall be completed. Blocks which
are not applicable shall be annotated
“N/A". Necessary information not
available from the FPI Schedule or the
CNA Procurement List shall be obtained
by letter or telephone.

(1) When shipment FOB origin is
specified, the shipping container weight
shall be shown in block 17(h).

{2) For CNA items:

(i) Block 17(b)}—include statement that
a copy of each purchase order is to be
furnished to the appropriate CNA (see
alpha code in block 5).

(ii) Block 17(c}—enter “OWS" instead
of the price.

(d) If not otherwise provided, copies
of GSA Form 1584 forwarded to the
Quality Assurance/Contract
Management Division shall include or
be accompanied by adequate
information regarding specifications,
including packing and
requirements, to enable that activity to
perform inspection of the supplies.

(e) Each GSA Form 1584 issued for the
procurement of stock items from FPI or a
CNA /workshop may be renewed for a
maximum of two successive periods,
provided no significant change has
occurred. A new GSA Form 1584 shall
be issued and a new contract number
assigned:

(1) After two renewals, or

(2) If a significant change has
occurred during the period covered by
the GSA Form 1584.

(f) When items are designated by a
CNA as “allocated,” the CNA's address
shall be shown in block 5 of GSA Form
1584; the Procurement Order Writing
System (OWS) will then provide a
printed request that the inventory
managemtain an allocation number
and workshop address from the CNA.
At a minimum, entries are required in
blocks 2, 4, 5, 18, 17(a), and 17(b). Block
17(b) shall include the caption Allocated
Item(s). Each purchase order issued
under a GSA Form 1584 covering

allocated items shall include one of the
following:

(1) Applicable specification,

(2) Applicable item purchase
description and date,

(3) Reference to (1) or (2), above,
when appropriate.

(g) Each GSA Form 1584 issued for
CNA items shall include the following
provision:

Delivery Status Record

The workshop shall furnish, for each
calendar month this contract summary is in
effect, & record of all orders received and
shipments made. This record shall be
maintained on GSA Form 1678, Contract
Delivery Status Record, and shall be
furnished to the Contracting Office no later
than the seventh workday of each month
following the close of the reporting period.

(h) Distribution of GSA Form 1584

shall include a copy of FPI or the CNA
as applicable.

CHAPTER 5A—GENERAL SERVICES
ADMINISTRATION

[APD 2800.3 CHGE 24)

PART 5A-5—SPECIAL AND DIRECTED
SOURCES OF SUPPLY

1. The Table of Parts for GSPR 5A is
amended to remove “Part 5A-5—
SPECIAL AND DIRECTED SOURCES
OF SUPPLY."

2. Part 5A-5 is removed in its entirety
as follows:

PART 5A-5 [REMOVED]

(Sec. 205(c), 63 Stat; 40 U.S.C, 488(c))
Dated: April 17, 1981.

Gerald McBride,

Assistant Administrator for Acguisition

Policy.

[FR Doc. 8113579 Filed 5-7-81: 8:45 am|

BILLING CODE 6820-61-M

DEPARTMENT OF THE INTERIOR

Office of the Secretary
41 CFR Part 14-3

Small Purchases; Imprest Funds
AGENCY: Department of the Interior. *
ACTION: Final rule.

SUMMARY: This rule adds a new section
to the Interior Procurement Regulations
on the use of imprest funds (petty cash).
The new section raises the dollar
limitations established under the
Federal Procurement Regulations for
purchases made using imprest funds
within the De; L dollar
limitations is raised so that the




formal purchase procedures may be
waived more often. Waiving the formal
purchase procedures means that is less
paperwork to complete consequently,
small vendors will likely get paid sooner
for :er(ain purchases made with imprest
funds,

EFFECTIVE DATE: This rule is effective
May 8, 1881.

FOR FURTHER INFORMATION CONTACT:
William Opdyke, 202-343-8431.

SUPPLEMENTARY INFORMATION:
Explanation: On December 4, 1980, the
Department made a request to the
Department of the Treasury to raise the
maximum dollar limitations on small
purchases made with imprest funds.
Bureaus and offices of the Department
were experiencing problems with the
$150 limitation ($300 for emergency
conditions) in that purchases over this
amount required issuance of formal
purchase orders thereby increasing
paperwork, operating costs, and
workload for purchasing activities in
remote locations. Small and minority
vendors with limited cash resources
were burdened by the delay associated
with the receipt of Treasury checks
under purchase orders, thereby causing
cash flow problems. Some vendors had
expressed reluctance to accept purchase
orders due to the delay in receiving
payments.

In order to allow prompt payment for
these purchases, the Department
requested that the dollar limitations for
use of imprest funds be raised to $300
for each single transaction and up to
$500 in emergency situations.

By letter dated December 29, 1880, the
Bureau of Government Financial
Operations, Department of the Treasury,
approved the Department’s request.
Accordingly, the Interior Procurement
Regulations are being amended under
this rule to fully implement the new
dollar limitations. This change has been
coordinated with the Director of the
Federal Procurement Regulations
pursuant to 41 CFR 1-3.604-5(a).

Primary Author: The primary author
of this rule is William Opdyke, Office of
Acquisition and Property Management,
Washington, D.C. 20240, telephone 202~
343-8431.

Waiver: It is the general policy of the
Department of the Interior to allow time
for interested parties lo participale in
the rulemaking process. However, the
changes made under this rule are
entirely administrative in nature and
public participation in the rulemaking
process would serve no useful purpose.
Therefore, the public rulemaking process
is waived in this instance in accordance
with 5 US.C. 553.

Impact: The Director, Office of
Management and Budget has excepted
agency procurement regulations from
the requirements of Executive Order
12291 pursuant to @ memorandum dated
April 8, 1981. The Department of the
Interior certifies that this rule will not
have a significant economic effect on a
substantial number of small entities. In
some instances the rule will enable
faster payment to be made to small
vendors for certain purchases made
from imprest funds. However, the
economic effect of this prompt payment
is not significant and will involve only a
small portion of the total number of
small business firms which do business
with the Department.

Accordingly, 41 CFR, Chapter 14, is
amended as stated below, pursuant to
the authority of the Secretary of the
Interior contained in Sec. 205(c), 63 Stat.
390; 40 U.S.C. 486(c); 5 U.S.C. 301.

Dated: April 7, 1981,
William L. Kendig,
Deputy Assistant Secretary of the Interior.

PART 14-3—PROCUREMENT BY
NEGOTIATION

Subpart 14-3.6—Small Purchases

1. The Table of Contents for Part 14-3
is amended by adding a new § 14-3.604~
5 as follows:

Subpart 14-3.6—Small Purchases

Sec.
14-3.604-5 Limitations.

2. A new § 14-3.604-5 is added as
follows:

- » » . »

§ 14-3.604-5 Limitations.

Small purchases made pursuant to
imprest fund procedures may not exceed
$300 for any one transaction, except that
under emergency conditions the amount
of any one transaction may not exceed
$500.

IFR Doc. 51-12953 Filed 5-7-81: 45 am)
BILLING COOE 4310-10-M

GENERAL SERVICES ADMINISTRATION
41 CFR Part 101-37

[FPMR Amendment F-48)

Telecommunications Management;
FTS Minimize Guidelines

AGENCY: General Services
Administration.

ACTION: Final rule.

SUMMARY: This regulation revises FPMR
101-37.7 to include the Federal
Telecommunications System (FTS)
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intercity voice network in the Minimize
procedures for administrative control of
telecommunication traffic during
emergency conditions. This will permit
improved network access for
emergency-related calls.

EFFECTIVE DATE: May 8, 1961.

FOR FURTHER INFORMATION CONTACT:
Robert R. Johnson, Policy and Analysis
Division (202-566-0194).

1. The table of contents for Part 101-
37 is amended by revising all entries for
Subpart 101-37.7 as follows:

Subpart 101-37.7—FTS Minimize Guidelines

Sec.

101-37.700 Scope and applicability of
subpart.

101-37.701 Purpose.

101-37.702 Definitions.

101-37.703 Minimize guidelines for the Fi5
intercity voice network.

101-37.703-1  Policy.

101-37.703-2 Procedure,

101-37.703-3 Agency responsibility,

101-37.704 Minimize guidelines for the FT5
Advanced Record System (ARS),

101-37.704-1 Policy.

101-37.704-2 Procedure.

101-37.704-3 Agency responsibility.

Authority: Sec. 205(c), 63 Stat. 300; 40
U.S.C. 488(c).

2. Subpart 101-37.7 is revised to read
as follows:

Subpart 101-37.7—FTS Minimize
Guidelines

§ 101-37.700 Scope and applicabllity of
subpart.

This subpart sets forth policies and
procedures for Minimize as it relates to
the Federal Telecommunications
System. The provisions of this Subpart
101-37.7 apply to all Federal agencies.
For further information concerning these
policies and procedures write to Genera|
Services Administration (CTDL),
Washington, DC 20405.

§ 101-37.701 Purpose.

This subpart establishes procedures
for administrative control of voice, data,
and record traffic over the FT'S during
emergency conditions. It implements the
Minimize guidelines prescribed by the
National Communications System
(NCS).

§101-37.702 Definitions.

(@) "Minimize' means an
administrative control procedure that
restricts or limits voice, data, and record
traffic over the FTS to certain areas
during an emergency or disaster to
facilitate the handling of emergency and
essential voice, data, and record traffic

(b) “Emergency traffic' means voice,
data, or record traffic to emergency
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fscilities or units, to local or State
officials, and/or to controlling military
or civil groups that have a direct bearing

on the safety of life and property.
(] “Essential traffic” means voice,

a. or record traffic considered
necessary to avoid a serious impact on
n agency's mission or to provide

;pport to units that are responsible for
disaster control or relief.

£101-37.703 Minimize guidelines for the

3

FTS Intercity voice network.

§101-37.703-1 Policy.

(:SA has the sole responsibility to
impose a Minimize condition on the FTS
rcity voice network. Minimize
rol will apply to voice and data
fic to specific location(s) and
specified telephone area code(s),
Agencies may exercise their internal

aot impose Minimize upon another
agency without GSA approval or
direction.

§101-37.703-2 Procedure.

:SA will notify the agency head and
communications staff by the most rapid
moans available, when a Minimize

idition is in effect on the FTS
intercity voice network. GSA regional
bifices will notify all major agency
regional offices in their respective
gengraphical areas of the Minimize
condition. The Minimize notice will
identify the city, State, and commercial
iephone area code affected. The notice
will emphasize that only emergency and
essential voice and data traffic is to be
pluced to the affected area. GSA and the
(SA regional offices will inform
agencles when the minimize condition is
canceled.

Note.—~Minimize to be effective requires
tha! agencies curtail as many calls as
possible. Minimize notification procedures
thould use cascade notification methods to

lisperse the calls and to expedite the
notification.

£101-37.703-3 Agency responsibllity.

Agency offices are responsible for
nolifying their Central Office personnel
expeditiously, by whatever means they
deem appropriate for their particular
peration, when a8 Minimize condition is
imposed or terminated by GSA. Intercity
voice network users are to determine
when their call meets the description of
emergency" or “essential.” If neither
description can be applied, the call shall
not be initiated.

£ 101-37.704 m for the
FTS Advanced Record System (ARS).
§101-37.704-1 Policy.

GSA has the sole responsibility to
impose a Minimize condition on the

ARS users. Contingent upon operational
conditions encountered, Minimize
control may apply to only portions of the
system. Agencies may exercise their
Minimize internal notification system to
determine response time, etc., but shall
not alter any ARS messages to include
the Minimize notice without GSA
approval or direction. GSA will inform
agencies when the Minimize condition is
canceled.

§ 101-37.704-2 Procedure.

GSA will inform headquarter's offices
of ARS subscriber agencies by ARS
message when a Minimize condition is
imposed. The Minimize notice will
contain "Minimize" as the first word in
the text and will identify the area
affected by the action and the type of
traffic to be excluded.

§ 101-37.704-3 Agency responsibliity.
Headquarter's offices of subscriber
agencies shall notify their field stations

when an ARS Minimize condition is
imposed by GSA. Writers, originators,
clearance officers, signatory officials, or
other designated agency representatives
shall evaluate each message to
determine if rapid transmission is
essential and shall annotate those
messages that must be sent immediately
with the words “"Minimize Considered.”

Dated: April 17, 1981,
Ray Kline,
Acting Administrator of General Services.
{FR Doc. 851-13880 Filed 5-7-81: 845 am)
BILLING CODE 6820-25-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Public Land Order 5860

Alaska; Withdrawal of Lands for
Selection by Arctic Slope Regional
Corporation

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order makes lands
available for selection purposes by the
Arctic Slope Regional Corporation under
the Alaska Native Claims Settlement
Act.
EFFECTIVE DATE: Mayﬁ. 1981.
FOR FURTHER INFORMATION CONTACT:
Beaumont C. McClure, Washington,
D.C., 202-343-6511, or Robert D. Arnold,
Alaska State Office, 807-271-5768.
Pursuant to the authority vested in the
Secretary by Section 14(h) of the Alaska
Native Claims Settlement Act, 85 Stat.
688, 704, and by Section 1406(d) of the
Alaska National Interest Lands

Conservation Act, 84 Stat. 2371, 2495, it
is ordered as follows:

1. Subject to valid existing rights, the
following described lands are hereby
withdrawn from all forms of
appropriation under the public land
laws, including, but not limited to,
selection by the State of Alaska under
the Alaska Statehood Act, 72 Stat. 339,
location and entry under the mining
laws. and leasing under the mineral
leasing laws, and made available for
selection by Arctic Slope Regional
Corporation pursuant to Section 14(h)(8}
of the Alaska Native Claims Settlement
Act, 85 Stat. 688, 705:

Umial Meridian

T.6S.R. 16 W,

Secs. 4 to 9, inclusive;

Secs, 16 to 21, Inclusive;

Secs. 28 to 33, inclusive.
T.65,R.17 W,

Secs. 1 to 36, inclusive.
T.6S,R.18W,,

Secs. 1 to 3, inclusive;

Secs. 10 to 15, Inclusive;

Secs. 22 to 27, inclusive;

Secs. 34 10 36, inclusive.
T.78.R.16 W.,

Secs. 4 10 9, inclusive;

Sec. 16, all;

Sec, 21, all.
T.78.R.17W,,

Secs. 1 to 4, inclusive;

Sec. 12, all,
T11S,R.16 W,

Sec. 6, all;

Sec. 7, all;

Sec. 18, all;

Sec. 19, all;

Sec. 30, all;

Sec. 31, all.
T.118,R.17 W..

Secs. 19 to 36, inclusive.
T.11S,R18W,

Secs. 21 10 28, inclusive;

Secs. 33 to 36, inclusive.
T. 125, R. 16 W,

Sec. 6, all;

Sec. 7, all:

Sec. 18, all;

Sec. 19, all;

Sec. 30, all.
T. 125, R.17W,,

Secs. 1 to 18, inclusive.
T.128.R. 18 W,

Secs. 1 to 4, inclusive:

Secs. 9 to 16, inclusive.

Containing an aggregate of approximately
96,513 acres.

Excepting from the withdrawal any
portion ‘of the said lands that may lie
within the exterior boundaries of the
National Petroleum Reserve in Alaska
as described in Executive Order 3797-A,
dated February 27, 1923.

2, Prior to the conveyance of any of
the lands withdrawn by this order to
said Regional Corporation, the lands
shall be subject to administration by the
Secretary of the Interior under
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applicable laws and regulations, and his
authority to make contracts and to gran!
leases, permits, rights-of-way, or
easements shall not be impaired by this
withdrawal. Applications for leases
under the mineral leasing laws will be
rejected until this order is modified or
the lands are appropriately classified to
permit mineral leasing.

3. Pursuant to Section 910 of the
Alaska National Interest Lands
Conservation Act, 94 Stat, 2371, 2447,
the promulgation of this public land
order does no! require the preparation
or submission of an environmental
impact statement under Section
102(2)(C) of the National Environmental
Policy Act of 1969, 42 U.S.C. 4332(2)(C).

James G. Walt,
Secretary of the Interior.
May 4, 1981, -~

|FR Doc, 1112967 Filod 5-7-01: 8:45 am)|
BILLING CODE 4310-84-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[BC Docket No. 80-251; RM-3408, RM-3433)

FM Broadcast Station in Boise, Idaho;
Changes Made in Table of
Assignments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action assigns FM
Channel 290 to Boise, Idaho, as that
city’s fifth FM assignment, at the request
of Stanley L. Ross and William E.
Clayton.

DATES: Effective June 22, 1981.
ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Michael A. McGregor, Broadcast Bureau
(202) 632-7792.

SUPPLEMENTARY INFORMATION: In the
matter of amendment of § 73.202(b),
Table of Assignments, FM Broadcast
Stations (Boisé, Idaho).

Report and Order
(Proceeding Terminated)

Adopted: April 23, 1981.
Released: May 4, 1981,
By the Chief. Policy and Rules Division.

1. Before the Commission is a Notice
of Proposed Rule Making, 45 F. R.
40181, published June 13, 1980, proposing
the assignment of FM Channel 290 to
Boise, Idaho, at the request of William E.
Clayton ("Clayton) and Stanley L. Ross
(“Ross"). Both Clayton and Ross filed

comments in support of the proposed
assignment, KBOI, Inc,, licensee of
Station KBOI-FM, Boise, Idaho
("KBOI"), filed comments opposing the
assignment. Clayton and KBOI filed
reply comments.

2. Boise (population 74,990), ' seat of
Ada County (population 112,230), is the
capital of the State of Idaho and is
located in the southwestern part of
Idaho. Boise is currently served by six
AM stations, three full-time and three
daytime-only, and four FM stations,

3. Ross states in his comments that if
Channel 290 is assigned to Boise, he will
apply for its use there. In support of the
assignment, Ross states that Boise and
the surrounding areas are growing
rapidly in population, and that subject to
spectrum availability, expansion of
available broadcast services seems

, completely reasonable. Clayton asserts

in his comments, also, that he will apply
for authority to construct and operate a
station on Channel 290, if assigned to
Boise. Clayton relates that although
Boise is served by four FM stations,
three or these stations are affiliated with
existing AM stations. Clayton also notes
that according to a prospectus published
by the Greater Boise Chamber of
Commerce, Boise's population has
grown to 115,000 people.

4. In opposing the proposed
assignment, KBOI takes issue with the
statement in the Notice that “the
preclusion impact of the proposed 290
assignment would not be significant in
view of the availability of alternate
channels."” Notice, para. 6. KBOI claims
that at least twenty-two communities in
the area, precluded by the Channel 290
assignment to Boise, could not be
assigned an FM channel. Furthermore,
of the seven precluded communities
within 65 miles of Boise, KBOI asserts
that alternative FM assignments could
be made to only two or three of these
communities. KBOI further protests that
assigning a fifth FM channel to Boise
would violate the Commission's
population criteria, which generally limit
cities with a population from 50,000 to
100,000 to four FM channels.? KBOI
reasons that a city's present population
is irrelevant and that only official 1870
census figures can be used in
determining the number of channels
which may be assigned, According to
KBOI, merely because a community has
grown since 1870, it is not entitled to the
number of FM assignments specified for
its new population category, If this were

' Unless otherwise noted. population figures are

" taken from the 1970 U.S, Census.

* Further Notice of Proposed Rule Maoking in
Docket No. 14185, 27 Fed. Reg. 7787, 7708, published
August 7, 1662

true, states KBOI, all available FM
assignments would be quickly allocated
KBOI argues that by adopting the
population criteria, the Commission
sought to devise an assignment scheme
whereby assignments were made
depending on a community's relative
size and not its absolute population
Using 1970 census figures, Boise does
not fit into the population category
which would allow it a fifth assignment
thus, KBOI states that such an
assignment would not be a fair and
equitable distribution of radio services

5, In reply comments, Clayton notes
that KBOI is the only licensee in the
Boise area objecting to the proposed
assignment, and opines that KBO!'s
objections are based only on its fear of
competition, In response to the merits of
KBOI's arguments, Clayton points out
that KBOI does not dispute the fac! that
Boise has grown considerably, and that
KBOI itselfl uses the most current
population figures available in soliciting
advertisers. Clayton also takes issue
with KBOI's claim that the proposed
assignment would not be a “fair and
equitable” distribution of frequencies
Clayton states that the mandate of the
Communications Act clearly
contemplates an active use of
frequencies and not the development of
some method which will guarantee that
such frequencies lie fallow in the hope
that a small community might desire an
aural facility sometime in the future.
Clayton concludes that from a technical
standpoint as well as from the
standpoint of the requirements of the
Communications Act, the assignment! of
Channel 290 to Boise is in the public
interest,

6. In its reply comments, KBOI stales
that the proponents of the Boise
assignment overlook the fact that Boise
currently receives service from seven
FM stations, not just the four stations
licensed to Boise.? KBOI concludes thal
Clayton’s showing as to population
growth is counterbalanced by the fact
that seven commercial FM stations
currently provide service to Boise.

7. The parties raise three issues which
require analysis in determining whether
an additional FM channel should be
assigned to Boise. The first issue
involves the preclusion which would be
caused by the assignment and whether
other channels are available to those
communities so precluded. The second
issue concerns the application of the
Commission's population criteria. The

The other three stations are KBXL, Caldwell,
Idaho: KFXD-FM, and WUUZ(FM), Nampa, Idaho
These stations operate from the samo transmitles
site as the four Boise FM statlons.
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third issue, which is related to the
gacond, involves the extent to which
additional services licensed to other
communities, but received in Boise,
should affect the assignment of a fifth
channel to Boise. We shall address
these issues in turn.

8. As stated above, in the Notice we
asserted that the preclusion impact of
the proposed assignment would not be
significant in view of the availability of
alternate channels to the precluded
communities, KBOI challenges this
assertion by stating that of the twenty-
five or so precluded communities, up to
twenty-two might not be able to receive
an assignment if Channel 290 is assigned
10 Bolse. KBOI misconstrues the
meaning of our statements on
preclusion. By stating that additional
channels are available to the precluded
communities, we by no means suggest
that every one of the precluded
communities could be assigned a
channel of its own. As the Commission
has stated many times, it would be
practically impossible for every
community in the United States to have
ts own FM assignment. See, £.g.,
nosa and lowa City, lowa, 46 FCC
0, 525 (1974). By stating that
sdditional channels are available for
assignment to the precluded
munities, we are merely stating that,
time, the proposed assignment is
not foreclosing another community from
obtaining a channel if an interest
develops for its use. We have
determined that several channels are
still available for assignment in the
grezter Boise area. Therefore, at this
time, the Boise assignment does not
cause significant preclusion, and the
assignment would not be denied on the
basis of preclusion.

Y. Regarding the Commission’s
population criteria, KBOI submits that
the Commission should continue to use
official 1970 census data, instead of
current population figures, so that FM
assignments can be made according to a
city's size in relation to the size of other
cities instead of the city's actual
population, KBOI cites no authority for
Its proposition, and we have found none
s well. Commission precedent is clearly
'0 the contrary, and channels in excess
of the population criteria have been
assigned to communities on a finding
that the community's population has
grown beyond its 1970 population
bracket. See, e.g., Alameda and
Albuguerque, New Mexico, 46 F. R.
10724, published February 4, 1981; cf.
Pecos and Santa Fe, New Mexico, 46
F.R. 14345, published February 27,

ol lhis

1981.* This determination, however, is
not particularly crucial since the frend in
assignment cases in recent years has
been to analyze a proposed assignment
on the basis of its preclusive impact and
not the simplistic numerical limits. See,
e.g., Tallahasse, Florida, 43 R.R. 2d 639
(Broadcast Bureau 1978); Poplar Bluff,
Arkansas, 47 R.R. 2d 222 (Broadcast
Bureau 1980); and Waycross, Georgia,
47 R.R. 2d 319 (Broadcast Bureau 1980).
As we have already determined, the
preclusive effect of the proposed
assignment is insubstantial.

10. The final issue for resolution -
concerns the fact that Boise receives
additional FM service from three
stations licensed to other cities. KBOI
contends that this additional service
should bé taken into account when
considering whether Boise deserves a
fifth assignment. Although the
avallability of reception service has
been cited by the Commission as
justification for denying a channel
assignment in comparative cases, i.e.,
where interest in assigning a channel to
more than one community has been
expressed, we are aware of no instance,
and KBOI has cited none, in which a
channel assignment was denied to a
community solely because that
community already received reception
service from other communities. The
Commission's system for making
channel assignments is based on the
service provided by stations licensed to
serve a community. A channel is
assigned to a specific community to
broadcast programs meeting that
community's special needs, interests
and problems, No station owing a
primary obligation to another locality is
expected to provide the equivalent of
such local service. Clinton, Louisiana, 45
R.R. 2d 1587, 1588 (Broadcast Bureau
1979). Therefore, the signals received in
Boise from the stations licensed to other
cities cannot be considered as
substitutes for local service, and the
reception of those signals does not.
standing alone, provide a sufficient
basis for denying the assignment of a
fifth channel to Boise,

11. In view of the foregoing, the
Commission finds that it would be in the
public interest to assign Channel 290 to
Boise. Accordingly, it is ordered, That
effective June 22, 1981, the FM Table of
Assignments, § 73.202(b) of the
Commission’s Rules, is amended, with
respect to Boise, Idaho, as follows:

*Indeed. one of the cases cited at another point in
KBOI's comments contains the following language:
", . +In cases where the population has or soon will
pass the cutoff level, it is not only unfair, it is
pointless to use an out-of-date lower census figure
as u basis for denial.” Jefferson City, Missouri, 38
R.R. 2d 917, 918 |Broadcast Bureau 1976),

City Channel No.

Boise, idaho........ e 222, 250, 282, 206, and 290,

12, This action is taken pursuant to
authority contained in sections 4(i),
5(d)(1), 303 (g) and (r), and 307(b) of the
Communications Act of 1934, as
amended, and § 0.281 of the
Commission’s Rules.

13. It is further ordered, That this
proceeding is terminated.

14. For further information concerning
this proceeding, contact Michael A.
McGregor, Broadcast Bureau, (202) 632~
7792,

(Secs. 4, 303, 307, 48 Stal., as amended, 1068,
1082, 1083; 47 U.S,C. 154, 303, 307)

Federal Communications Commission.
Henry L. Baumann,

Chief, Policy and Rules Division, Broadcast
Bureau.

|FR Doc. 8113913 Pilad 5-7-81; #:45 am|

BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1056
[Ex Parte No. MC-19 (Sub No. 36)]

Practices of Motor Common Carriers
of Household Goods (Revision of
Operational Regulations)

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of modification of form
OCP-100 pursuant to 49 CFR 1056.2.

SUMMARY: The Commission is modifying
its requirements for household goods
carriers regarding the placement of the
*Moving Service Questionnaire" in Form
OCP-100, Your Rights and
Responsibilities When You Move. Form
OCP-100 is required by § 1056.2 which
states that the text and format may not
be changed without approval of the
ICC’s Director of the Office of Consumer
Protection.

The Commission is also granting
permission to household goods carriers
to append a description of carriers
complaint and inquiry handling
procedures to Form OCP-100 and to add
a reference to that appendix to the table
of contents of Form OCP-100. These
changes are made at the request of
petitioners as so discussed in
Supplementary. Information.

DATE: This decision is effective on May
7, 1881,

FOR FURTHER INFORMATION CONTACT:
Ray G. Atherton, Jr., (202) 275-7844 or
W. F. Sibbald, Jr., (202) 275-7148
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SUPPLEMENTARY INFORMATION: The
Commission’s final household goods
operational rules published on page
16200 of the March 11, 1981, Federal
Register require that Form OCP-100,
Your Rights and Responsibilities When
You Move, include 8 Moying Service
Questionnaire to be inserted between
pages 2 and 3, Printing Incorporated,
which plans to reproduce this Form for
‘carrier clients, has requested permission
to vary the placement of the Moving
Service Questionnaire on the basis that
considerable cost savings would result.
We agree that exact placement of the
Questionnaire is not critical provided
the questionnaire is furnished as an
integral part of Form OCP-100. We
therefore will modify the second
sentence of the second note appearing in
Appendix A to the Commission’s Notice
of Final Operational Rules published at
page 16213 of the March 11, 1981,
Federal Register to read as follows:

THIS CARD IS TO BE INCLUDED IN THE
BOOKLET AND SHOULD BE PERFORATED
FOR EASY REMOVAL.

On April 23, 1981, we reaffirmed our
decision to require a publication that
describes consumer rights and
responsibilities under the law rather
than mandating publications varying by
carrier, and describing only individual
carrier programs. However, in that
decision on a petition by Wheaton Van
Lines, Inc., we allowed modification of
the publication to the following limited
extent:

1. Wherever the OCP-100 Publication
describes a permissive feature, option,
program, or service, a particular carrier
is authorized to show in a footnote that
it does not offer the feature, option,
program or service. For instance,
"Wheaton does not provide binding
estimates.” The footnote must simply be
declarative and must not be used to
present arguments concerning the
feature, etc., or to disparage it. Such
material, if necessary, can adequately
be presented in the carrier’s other
promotional material.

2. The carrier is authorized to satisfy
§ 1056.2(b)(2) which requires the
furnishing of a publication describing
the customer complaint and inquiry
handling procedures, etc., by providing a
card with telephone contact information
such as that submitted with the
Wheaton request. If the requirement is
met in this way the word pamphlet on
page 1 of OCP-100 may not be deleted
but the carrier may show in a footnote
that the requirement is being met by

such a card. To meet the requirement,
the card must indicate clearly whether
collect calls are or are not accepted at
origin, destination or any central or
headquarters telephone numbers listed
and at what telephone number
“complaints” will be taken.

Allied Van Lines, Inc., requests

- permission to modify Form OCP-100 by

adding a description of its complaint
and inquiring handling system as
Appendix A to Form OCP-100, by
referencing the Appendix in the Table of
Contents, and by adding a new
paragraph to the topic heading
Complaints and Inquiries About The
Mover’s Service which would refer the
reader to the Appendix. It appears
reasonable to allow carriers to
incorporate their descriptions of
complaint and inquiry procedures as an
Appendix to Form OCP-100 and to
reference the Appendix by an additional
item in the Table of Contents.

This would be consistent with our
April 23, 1981, decision on the Wheaton
petition and the carrier is, therefore,
expressly authorized to make these
inclusions,

A departure from the prescribed text
would, on the other hand, establish an
undesirable precedent which would
encourage carriers to individualize
information that, in the shippers’
interests, tends to be less difficult to
absorb if presented in a uniform manner
by all carriers. Rather than altering the
text, we think it preferable, and will,
authorize carriers to place the
individualized information in a footnote
on the appropriate page of Form OCP-
100.

This action will not significantly affect
either the quality of the human
environment or conservation of energy
resources.

It is ordered: That the second
sentence of the second note to Appendix
A of the Commission’s decision adopting
household goods final operational rules
be rephrased to read as follows:

THIS CARD IS TO BE INCLUDED IN THE
BOOKLET AND SHOULD BE PERFORATED
FOR EASY REMOVAL

Decided: April 30, 1881,

By the Commission: Acting Chairman
Alexis, Commissioners Gresham, Clapp,
Trantum and Gilliam. Commissioner Trantum
was absent and did not participate.

Agatha L. Mergenovich,
Secretary.

[FR Doc. 81-14024 Filed 5-7-81; 845 am)
BILLING CODE 7035-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service
42 CFR Part 32

Curtaliment of Contract Patient Care
for American Seamen

AGENCY: Public Health Service, HHS
ACTION: Final rule.

suMMARY: This final rule amends Part 32
of 42 CFR governing the provision of
health care services to American
seamen and certain other persons by the
Public Health Service (Service). The
amendmen! rescinds provisions on
contract patient care—care provided by
non-Service providers and facilities s
the expense of the Service—and
substitutes a provision authorizing
contract patient care depending upon
the availability of funds and other
management considerations, upon such
terms and conditions as the Secretary or
his designee may from time to time
announce by publication of a notice in
the Federal Register. The preamble 1o
this final rule, which will be mailed
directly to contract service providers,
constitutes notice that contract patient
care will be restricted to situations
involving (1) life-threatening medics|
emergencies as determined by the
service, or (2) services needed by
patients at Service facilities which the
Service facility is unable to provide.
This regulation is effective immediately
upon publication in the Federal Register.
The Department is curtailing contract
care benefits as a step toward improving
stewardship of Federal funds.

EFFECTIVE DATE: May 8, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr. Walter Ward, Acting Chief, Policy
Coordination Branch, Bureau of Medical
Services, Room 1127, 6525 Belcrest
Road, W. Hyattsville, Maryland 20782
Telephone: (301) 436-6261.
SUPPLEMENTARY INFORMATION:

Changes in the Regulation

This amendment deletes provisions al
§ 32.11(a) and (b), and at 32.12(a)
entitling seamen to contract patien! care
\1) from designated Service contract
providers; (2) in cases where a Service
facility is unable to provide the needed
care; and (3) in emergencies. A new
provision is added to § 32.11(a) stating
that depending upon the availability of
funds and other management
considerations health care and services
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from non-Service providers and at non- admission to the non-Service health care  Authority to Establish Limitations on
service facilities may be arranged for facility. The 72 hour period may be Conlract Patient Care for Seamen

and authorized at the expense of the
Service upon such terms and conditions
as the Secretary or his designee may
from time to time announce by
publication of a notice in the Federal
Register. Each provider will be notified
directly of such terms and conditions
with a contract modification form,
Standard Form 30,

The amendment also deletes
§§ 32.12(b) and (c) regarding conditional
authorization of contract patient care
prior to verification of eligibility and
§ 32.13 regarding application for
contract patient care. These matters will
be dealt with in the notices published
from time to time in the Federal
and therefore may be deleted from Part
32
Notice Governing Authorization of
Contract Patient Care for American
Seamen and Other Persons Eligible for
Services Under 42 CFR Part 32

Under the above outlined format, the
Secrelary, based on his judgment of
availability of funds and other
management considerations, will
announce in the Federal Register the
extent to which contract care will be
available. The following discussion
serves as that announcement. In
accordance with sound management of
funds entrusted to the Public Health
Service, expenses for health care and
services obtained from non-Service
providers or in non-Service facilities will
only be paid by the Service when
arranged for and/or authorized by the
director of a Service facility or a
designated authorizing official in
situations involving (1) life-threatening
medical emergencies as determined by
the Service, and (2) when needed by
patients at Service facilities and the
Service facility is unable to provide the
needed services.,

_For purposes of this notice “life-
threatening medical emergency” means
the sudden and uenxpected onset of a
medical condition or the acute
exacerbation of a chronic condition
which requires immediate medical
Ireatment to avoid death. Life- ,
threatening medical emergencies include
heart attacks, cardiovascular accidents,
poisoning, convulsions, and such other
acute medical conditions as may be
delermined by the Director, Bureau of
Medical Services, or a designee.

In life-threatening emergencies, the
director of the nearest Service facility or
his or her designee must be notified by
{he patient, or an individual or agency
acling on the patient's behalf, within 72
bours after the beginning of treatment or

extended if the Service authorizing
official determines that notification
within the prescribed period was
impracticable or that other good cause
exists for failure to comply. No payment
will be made for services obtained from
non-Service providers or in non-Service
facilities unless the above notification
requirements have been met.

Arrangements for and/or
authorization of health services from
non-Service providers or in non-Service
facilities at the expense of the Service
may be made on a conditional basis,
subject to proof of eligibility, In those
situations, the seaman and the non-
Service provider or facility will be
notified that payment by the Service of
reasonable expenses for the care is
subject to proof of the seaman's
eligibility for-Service benefits.

The authorizing official shall keep

informed of the progress of the patient’s

condition so that treatment or
hospitalization from non-Service
providers or in non-Service facilities
shall not be unnecessarily prolonged.
The authorizing official has the option to
make arrangements for transfer of the
patient to a Service facility under 42
CFR 35.21 when feasible. If the patient
refuses transfer, payment will not be
made by the Service for the patient’s
continued care from the non-Service
provider or non-Service facility from the
date of the refusal.

Need for the Regulation

The Department is curtailing contract
care benefits as a step toward improving
stewardship of Federal funds. The
principle effect of this amendment and
notice is to eliminate unnecessary
contract patient care for seamen at the
approximately 400 designated Service
contract providers (hospitals,
physicians, dentists and pharmacies)
throughout the country. Seamen will no
longer be able to obtain care at Service
expense from these designated
providers unless, as is the case with any
non-Service provider, payment is
authorized for treatment of a life-
threatening medical emergency under
the terms and conditions of this notice
or where the care is authorized after the
patient presents himself at a PHS
facility.

The Service will continue to provide
needed supplementary services to
patients at Service facilities while
otherwise limiting contract patient care
to those cases of greatest medical need,
i.e., life-threatening medical
emergencies.

American seamen are “entitled, in
accordance with regulations, to medical,
surgical, and dental treatment and
hospitalization without charge at
hospitals and other stations of the
Service"” (emphasis added) under
section 322(a) of the PHS Act (42 U.S.C.
249(a)). Standing alone this section
entitles seai ien to care at PHS facilities,
but does not provide a fixed benefit
package or a specific level and range of
services at a given number or
configuration of facilities. Thus the
“entitlement” is necessarily limited to
available resources and their allocation
by the Secretary under his authority to
control, manage and operate all
institutions, hospitals and stations of the
Service under section 321(a) of the PHS
Act (42 U.S.C. 248(a)). Further, while the
Department has discretion to fund
contract care services, Section 322(e) of
the Public Health service Act (42 U.S.C.
249(e)) makes clear that it is not
required to do so.

Publication of a Final Rule

Rulemaking procedures under the
Administrative Procedures Acl (5§ U.S.C.
553) generally involve publication of a
notice of proposed rulemaking, affording
interested persons the opportunity to
comment, and publication of the final
rule after consideration of the comments
received. However, the statute allows
the agency to dispense with notice and
comment procedures:

(B) When the agency for good cause finds
{and incorporates the finding and a brief
statement of reasons therefore in the rules
{ssued) that notice and public procedure
thereon are impracticable, unnecessary, or
contrary to the public interest,

Costs of providing services and
administrative costs associated with the
program have increased faster than was
expected. In light of the urgent need to
take steps toward meeting severe and
imminent budgetary constraints, we are
dispensing with notice and comment
procedures as both impracticable and as
contrary to the public interest. Seven
months of the fiscal year have already
gone by. The necessary time for
preparation and clearance of two
Federal Register documents (a notice of
proposed rulemaking and final rule),
added to at least a minimal public
comment period and the time necessary
to evaluate the comments submitted,
would defeat the very purpose of the
rule, which is to change the management
of the program promptly so as to
immediately affect the necessary fisca
savings. ~
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We note also that the APA requires
publication of a substantive rule not less
than 30 days before its effective date (5
U.S.C. 553(d)) except

(3) As otherwise provided by the agency
for good cause found and published with the
rule.

Again we think that given the urgent
need for the rule in question as a means
of controlling expenditures, there is
good cause for making the rule effective
immediately on publication.

Determination Concerning Impact of the
Rule

The Secretary certifies, pursuant to
section 605(b) of the Regulatory
Flexibility Acl, that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The reason for the Secretary’s
certification is that the regulation will
affect only a very small number of
health care providers (approximately
400 nationwide) and, in turn, seamen
represent only a small proportion of the
patients treated by those providers.
Furthermore, these private sector
providers can continue to provide
services to seamen and other
beneficiaries who can avail themselves
of alternate sources of payment, such as
private insurers.

The Secretary has also determined, in
accordance with Executive Order 12291
of February 17, 1981, entitled “Federal
Regulation" that the proposed rule does
not constitute a “major rule” because it
will not: have an annual effect on the
economy of $100 million or more; result
in a major increase in costs or prices for
consumers, any industries, any
governmental agencies or any
geographic regions; or have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compele
with foreign-based enterprises in
domestic or export markets,

Dated: April 29, 1981,
James F. Dickson,
Acting Assistant Secretary for Health.

Approved: May 3, 1981,
Richard S. Schweiker,
Secretary.

1. 42 CFR Part 32 is amended by
removing the paragraph designation and
revising the text of § 32.11(a) to read as
follows:

§32.11 Scope of benefits

American seamen (hereinafter
referred to in §§ 32.11 to 32.23, inclusive,
as seamen) shall, on presenting
evidence of eligibility, be entitled to
medical, surgical, and dental treatment

or hospitalization at medical care
facilities operated by the Service.
Depending upon the availability of funds
and other management considerations,
health care and services from non-
Service providers and al non-Service
facilities may be arranged for and
authorized at the expense of the Service
upon such terms and conditions as the
Secretary or his designee may from time
to time announce by publication of a
notice in the Federal Register.

2. 42 CFR Part 32 is further amended
by removing § 32.11(b).

§32.12 |Removed and reserved)

§32.13 [Removed and reserved)

3. 42 CFR Part 32 is further amended
to remove and reserve §§ 3212 and
32.13.

[FR Doc. 81-14241 Filed 5-7-81; 4:04 pen)
BILLING CODE 4110-84-M
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 953

Irish Potatoes Grown in the
Southeastern States; Proposed
Handling Reguiation

acency: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

summARy: This proposal would require
fresh market shipments of potatoes
grown in designated counties of Virginia
and North Carolina to be inspected and
mee! minimum grade and size
requirements. The regulation should
promote orderly marketing of such
potatoes and keep less desirable
qualities and sizes from being shipped to
consumers.

DATES: May 23, 1981.

ADDRESSES: Comments should be sent
to: Hearing Clerk, Room 1077-S, U.S.
Department of Agriculture, Washington,
D.C. 20250. Two copies of all written
comments shall be submitted, and they
will be made available for public
inspection at the office of the Hearing
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Charles W, Porter, Chief, Vegetable
Branch, F&V, AMS, USDA, Washington,
D.C. 20250 (202) 447-2615.
SUPPLEMENTARY INFORMATION: This
proposed rule has been reviewed under
USDA procedures and Executive Order
12291 and has been classified “not
significant” and not a major rule.

William T, Manley, Deputy
Administrator, Agricultural Marketing
Service, has determined that this action
will not have a significant economic
impact on a substantial number of small
entities because it would not
measurably affect costs for the directly
regulated handlers.

Marketing Agreement No. 104 and
Order No. 953, both as amended,
regulate the handling of potatoes grown

in disegnated counties of Virginia and
North Carolina. This program is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The
Southeastern Potato Committee,
established under the order, is
responsible for its local administration.

This notice is based upon
recommendations made by the
committee at its public meeting in
Norfolk, Virginia, on April 8, 1981.

The proposed grade and size
requirements are the same as those
which have been issued during past
seasons. They are necessary to prevent
potatoes of poor quality or undersirable
sizes from being distributed to fresh
market outlets. The proposal would
benefit consumers and producers by
standardizing and improving the quality
of the potatoes shipped from the
production areas.

Again this season the minimum
quantity exemption is proposed to be
five hundredweight. This should relieve
the burden on handling noncommercial
quantities of potatoes and allow direct
marketing outlets to operate in greater
freedom.

Exceptions are proposed to certain of
these requirements to recognize special
situations in which such requirements

would be inappropriate or unreasonable.

Shipments would be allowed to
certain special purpose outlets without
regard to the grade, size, and inspection
requirements, provided that safeguards
were met to prevent such potatoes from
reaching unauthorized outlets.
Shipments for use as livestock feed
would be so exempt because
requirements for this outlet differ greatly
from those for fresh market. Since no

- purpose would be served by regulating

potatoes used for charity purposes, such
shipments also would be exempt. Also,
potatoes for most processing uses are
exempt under the legislative authority
for this part.

It is proposed that § 953.320 (45 FR
56353, May 30, 1980) be removed and an
new § 953.321 be added as follows:

§953.321 Handling reguiation.

During the period June 5 through July
31, 1981, no person shall ship any lot of
potatoes produced in the production
area unless such potatoes meet the
requirements of paragraphs (a) and (b)
of this section or unless such potatoes
are handled in accordance with

paragraphs (c) and (d) or (e) of this
section.

(a) Minimum grade and size
requirements. All varieties U.S. No. 2,
better grade, 1% inches (38.1 mm)
minimum diameter.

(b) Inspection. Except as provided in
paragraphs (c) and (e), no handler shall
ship any potatoes unless an appropriate
inspection certificate covering them has
been issued by the Federal-State
Inspection Service and the certificate is
valid at the time of shipment.

(c) Special purpose shipments. The
grade, size, and inspection requirements
set forth in paragraphs {(a) and (b) of this
section shall not apply to potatoes
shipped for canning, freezing, “other
processing” as hereinafter defined,
livestock feed or charity, except that the
handler of them shall comply with the
safeguard requirements of paragraph (d)
of this section.

(d) Safeguards. Each handler making
shipments of potatoes for canning,
freezing, “other processing,” livestock
feed, or charity in accordance with
paragraph (c) of this section shall:

(1) Notify the committee of his intent
to ship potatoes pursuant to paragraph
(c) of this section by applying on forms
furnished by the committee for a
Certificate of Privilege applicable to
such special purpose shipments;

(2) Obtain an approved Certificate of
Privilege;

(3) Prepare on forms furnished by the
committee a special purpose shipment
report for each such individual
shipment; and

(4) Forward copies of such special
purpose shipment report to the
committee office and to the receiver
with instructions to the receiver that he
sign and return a copy to the
committee's office. Failure of the
handler or receiver to report such
shipments by promptly signing and
returning the applicable special purpose
shipment report to the committee office
shall be cause for suspension of such
handler's Certificate of Privilege
applicable to such special purpose
shipments.

(e) Minimum quantity exemption.
Each handler may ship up to, but not to
exceed, five hundredweight of potatoes
any day without regard to the inspection
and assessment requirements of this
part, but this exception shall not apply
to any portion of a shipment that
exceeds five hundredweight of potatoes.
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(f) Definitions. The term “U.S, No. 2"
shall have the same meaning as when
used in the U.S. Standards for Grades of
Potatoes as amended (7 CFR 28511540
through 2851.1566), including the
tolerances set forth in it. The term
“other processing” has the same
meaning as the term appearing in the act
and includes, bul is not restricted to,
potatoes for dehydration, chips,
shoestrings, starch, and flour. It includes
only that preparation of potatoes for
market which involves the application
of heat or cold to such an extent that the
natural form or stability of the
commodity undergoes a substantial
change. The act of peeling, cooling,
slicing, dicing, or applying material to
prevent oxidation does not constitute
“other processing.” All other terms used
in this section shall have the same
meaning as when used in Marketing
Agreement No. 104 and this part, both as
amended.

(g) Applicability to imports. Pursuant
to section 8e of the act and § 980.1
“Import regulations” (7 CFR 980.1), Irish
potatoes of the round white type
imported during the effective period of
this section shall meet the grade, size,
quality, and maturity requirements
specified in paragraph (a) of this section.

(h) Forms. Forms required for
operation under this part are subject to
clearance by the Office of Management
and Budget and are in the process of
review. They shall not become effective
until such time as clearance by the OMB
has been obtained.

Dated: May 4, 1981.
D. S. Kuryloski,

Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.

[FR Doc. 81-13000 Filed 5-7-81; 845 am|
BILLING CODE 3410-02-M

7 CFR Parts 982 and 999

Filberts Grown in Oregon and
Washington and Filbert Imports;
Proposed Grade ts for
Domestic and Imported Filberts;
Extension of Time for Filing Comments
and Correction

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Extension of time for filing
comments and correction of proposal.

SUMMARY: This document extends the
period for filing comments on proposals
to change the grade requirements for
domestic and imported filberts from
May 15 to July 15. It also changes a

sentence in the proposal pertaining to
the availability of a final impact
stalement.

DATES: Writlen comments on the
proposals referred to herein must be
received by July 15, 1981.

ADDRESSES: Written comments should
be submitted in duplicate to the Hearing
Clerk, Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250. All written submissions will
be made available for public inspection
at the office of the Hearing Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
J. S. Miller, Chiel, Specialty Crops
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service,
Washington, D.C. 20250 (202) 447-5697.

SUPPLEMENTARY INFORMATION: Notice
was published in the April 8, 1981,
Federal Register (46 FR 21017) to amend
Subpart—Grade and Size Regulation (7
CFR 982.101; 45 FR 73634) by revising

§ 982.101. This subpart is issued under
the marketing agreement and Order No.
962, both as amended (7 CFR 982),
regulating the handling of filberts grown
in Oregon and Washington. The
marketing agreement and order are
referred collectively to in this document
as the “order". The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “act".

Notice was given also of a proposal to
revise § 999.400(b)(2), and the grade
requirements for imported shelled
filberts (§ 999.400; Exhibit A) issued
pursuant to section 8e (7 U.S.C. 608e-1)
of the act.

This document extends the time for
filing comments on the proposals from
May 15 to July 15. The extension was
requested by the Association of Food
Distributors to give it more time to
prepare its comments.

Also, the second sentence of the
proposal's section entitled “FOR
FURTHER INFORMATION
CONTACT:" should be changed to read
“A final impact statement relative to a
prior action is available on request from
J. S. Miller.”

Dated: May 4, 1981.

D. S. Kuryloski,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 851-12070 Filed 5-7-81; 845 am|
BILLING CODE 3410-02-M

7 CFR Part 1040
[Docket No. AO-225-A33]

Milk in the Southern Michigan
Marketing Area; Decision on Proposed
Amendments to Marketing Agreement
and to Order

AGENCY: Agricultural Marketing Service,
UDSA.
ACTION: Proposed rule.

SUMMARY: This decision changes the
order provisions pertaining to supply
plant pooling qualifications and the
conditions under which milk may be
diverted from one plant to another, Also
handlers would be allowed to substrac
authorized deductions from partial
payments to producers. This decisior
based on industry proposals considered
at a public hearing held March 25-25
1980, The changes are needed to reflec!
current marketing conditions and to
assure orderly marketing in the area

FOR FURTHER INFORMATION CONTACT:
Martin J. Dunn, Marketing Specialis!,
Dairy Division, Agricultural Marketing
Service, U.S, Department of Agricultur
Washington, D.C. 20250, 202-447-7311
SUPPLEMENTARY INFORMATION: This
administration action is governed by (he
provisions of Section 556 and 557 of
Title 5 of U.S. Code and, therefore, is
excluded from the requirements of
Executive Order 12291.

Prior documents in this proceeding:

Notice of Hearing: Issued February 28
1980, published March 4, 1980 (45 FR
14047).

Recommended Decision: 1ssued
December 30, 1980, published January 6
1981 (46 FR 1279).

Extension of time for filing exceptions
to the recommended decision: Issued
January 16, 1981, published January 22.
1981 (46 FR 6973).

A public hearing was held upon
proposed amendments to the marketing
agreement and the order regulating the
handling of milk in the Southern
Michigan marketing area. The hearing
was held, pursuant to the provisions of
the Agricultural Marketing Agreement!
Act of 1937, as amended (7 U.S.C. 601 &!
seq.), and the applicable rules of
practice (7 CFR Part 900}, at Flint,
Michigan, on March 25-26, 1980,
pursuant to notice thereof issued on
February 28, 1980 (45 FR 14047).

Upon the basis of the evidence
introduced at the hearing and the record
thereof, the Acting Administrator, on
December 30, 1980, filed with the
Hearing Clerk, United States
Department of Agriculture, his
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recommended decision containing
notice of the opportunity to file written
exceptions thereto.

The material issues, findings and
conclusions, rulings, and general
findings of the recommended decision
are hereby approved and adopted and
are set forth in full herein, subject to the
following modifications:

1, In Issue No. 1.

». Paragraph 12 is revised.

b. A new section, “Discussion of
Exceptions Filed on Partial Payment
1ssue,” is added at the end of the issue,

2. In Issue No, 2 two paragraphs have
been added at the end of the issue.

3. In Issue No. 3{a) nine paragraphs
have been added at the end of the issue.
I'he material issues on the record of

hearing relate to:

1. A second partial payment o
producers.

2. Pool supply ﬁhm provisions.

3, Producer milk.

4. Payments to producers and to
couperative associations.

Findings and Conclusions

I'he following findings and
conclusions on the material issues are
hased on evidence presented at the
hearing and the record thereof:

\. A second partial payment to
producers. The order should not be
revised to provide for a second partial
payment to producers,

The order now provides that handlers
shall pay a partial payment to producers
for milk delivered during the first 15
days of the month at not less than the
Class III price for the preceding month.
he payment to individual producers is
made on or before the last day of the
month. In the case of a cooperative
association authorized to collect
payments due its members, the partial
payment is made to the cooperative on
or before the second day prior to the end
of the month.

The Michigan Milk Producers
Association (MMPA) proposed that the
order be revised lo provide for two
partial payments each month to
producers and to cooperative
associations, The rate of payment would
be the Class III price for the prec
month (3.5 percent butterfat basis), plus
25 cents per hundredweight. For milk
delivered during the first 10 days of the.
month, handlers would pay the first
partial payment to cooperate
sssociations by the 20th day of the
month, and, as initially proposed, to
individual producers by the 25th day of
the month. At the hearing, proponent
modified the second date 1o the 22nd
instead of the 25th day of the month. For
milk delivered during the 11th-20th days
of the month, handlers would pay the

second partial payments to cooperative
associations by the last day of the
month and, as initially proposed, to
individual producers by the 5th day of
the following month. At the hearing,
proponent changed the 5th to the 2nd
day of the following month.

Proponent’s proposal was supported
by Michigan Producers Dairy, a
cooperative association supplying the
market. Also, the President of the
Michigan Farm Bureau supported the
proposal in a post-hearing brief. The
proposal was opposed by 11 handlers
regulated by the order, and by the
Independent Cooperative Milk
Producers Association.

A proponent witness testified that the
proposal is intended to reduce the credit
extended to handlers by dairy farmers
and lo accelerate payment to them,
thereby improving producers’ cash flow.
The witness also testified that with an
additional partial payment farmers
would probably lose less money than
with only one partial payment in the
event of handler insolvency. The
witness testified that the interest cost to
producers in extending credit to
handlers may be actual interest for the
money the farmer borrows to conduct
his operation, or it may be an imputed
interest cost for the money dairy farmers
have tied up in the milk in the marketing
system for which they have not yet been
paid. The witness stated that over the
years the money that dairy farmers have
in the system, the interest cost of the
money and their financial risk have
increased substantialy. In his view, this
has tended to place an extremely high
part of the cost of the milk marketing
system on dairy farmers:

The witness testified further that in
the Order 40 marketing area a very high
percentage of milk is sold to consumers
through stores on a cash and carry >
basis. He stated that most of the milk
received at a handler's processing plant
is in the hands of consumers and paid
for by them in 10 days. His view was
that a highly efficient marketing system
takes a bulky, very perishable product
and moves it from cow to consumer in
less than two weeks, and a large part of
it within one week. Yet, farmers do not
receive final payment for their milk until
two to six weeks after the milk has been
delivered to regulated handlers.

Two MMPA producers also testified
in favor of the proposal. One testified
that suppliers of production inputs have
changed their credit policies over the
past year (prior to the hearing) so that
some merchants now are on a cash
basis and others have reduced credit
terms from the usual 30 days to 10 days
on accounts for feed, supplies,
machinery and other goods. The other

producer testified that adoption of the
proposal would create a better cash
flow for dairy farmers and would reduce
producers' financial risk. The financial
risk referred to is the possibility that
producers would not be paid in the
event of handler insolvency.

Another MMPA witness testified that
the additional partial payment, which
would result in producers receiving
three payments a month for their milk, is
workable, He 2xplained the procedural
steps necessary for the additional
payment and stated that,
administratively, the cooperative is
capable of paying producer members
close to the handler date for making
payments, and could do so if handlers
made payment in good funds by the due
date.

Four witnesses representing 11
handlers regulated by the order, and the
representative of a producer cooperative
association, testified against the
proposal. One of the witnesses, who
represented the 9 handlers, opposed the
proposal primarily on the basis that: (1)
Handlers would be required to pay for
milk prior to the time they could collect
for products sold, and [2) a cash flow
problem would be created for handlers,
resulting in additional costs for
CONSumers.

In a post-hearing bgief, the attorney
for the 9 handlers stated that: (1) There
should not be an amendment of this
significance without substantial
additional study and coordination with
other orders, and (2) a substantial
question exists as to whether the
Department is authorized to prescribe
more expedited payment terms.

The witness for another handler
opposed the proposal primarily on the
basis that: (1) Producer interest
expenses, which are incorporated into
Federal milk support prices, do not
justify payment acceleration, (2)
producer financial risk would not be
reduced by the adoption of the proposal
and may be more effectively resolved by
a variety of less costly alternatives, (3)
substantial costs to handlers and
consumers would result, and (4) a
disproportionate share of cash flow
burdens would be shifted to handlers,

In a post-hearing brief, the handler's
counsel stated that since cash flow
problems to producers, as well as to
handlers, are not unique to the Southern
Michigan market,-any affirmative
agency decision on the proposal, or its
equivalent consideration elsewhere,
should come only after studied analysis
of its national impact.

Two other handler witnesses who
testified in opposition to the proposal
stated that some handlers who sell fluid

~
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milk products to institutions, such as
public schools, cannot reduce the time it
presently takes to collect accounts.

A witness for a producer cooperative
association opposed the proposal on the
basis that a cash flow “squeeze” would
fall hardest on small, independent milk
dealers. The witness claimed that
because of this a second partial
payment would increase, not decrease,
the exposure of producers to the risk of
handler insolvency.

Before discussing the issue of whether
a second partial payment should be
provided for Order 40, it is appropriate
to describe some of the characteristics
of the Order 40 market. At the time the
hearing was held, there were 28
handlers operating 42 pool plants
regulated by the order. Five of these
handlers were cooperative associations
that operated 15 of the pool plants.

For 1979, the Order 40 market was
supplied by 6,385 producers who
delivered a monthly average of 350
million pounds of milk to the market.
The average production per farmer was
1,824 pounds per day. For the year,”
producers supplied about 4 billion
pounds of milk. Of this, 53 percent was
used in Class 1 fluid milk products, 7
percent was used in Class Il (chiefly as
cottage cheese) and 40 percent was used
in Class [11 (chiefly as nonfat dry milk
and condensed milk). About 54 percent
of the Class I milk for the market was
sold in the Detroit metropolitan area.
The average order blend price for Order
40 producer milk pooled in 1979 was
$11.73 per hundredweght (3.5 percent
butterfat basis).

A witness for proponent entered an
exhibit into evidence to indicate certain
changes that have occurred with respect
to Michigan dairy farms between 1958
and 1978, as compiled by Michigan State
University. The number of cows per
farm increased from 30 to 83, while
production per cow increased from 8,715
pounds to 14,232 pounds. Milk sales
from such farms increased from 288,000
pounds to 1.2 million pounds a year per
farm. The dollar value of milk sales per
farm increased from $10,036 to $124,000
while the average price of milk
increased from $3.49 to $10.41 per
hundredweight. This average price
corresponds closely to the uniform
prices of the present Order 40 and its
predecessor orders for milk of 3.5
percent butterfat.

Total farm capitalization increased
from $61,395 to $492,746. Cash income,
increasingly from milk sales, went from
$19,952 to $156,958, while cash expenses
increased from $11,685 to $104,412. Loan
repayments increased from $3,000 to
$33.224.

An evaluation of the hearing evidence
introduced into the record on the
proposal for a second partial payment
leads to the conclusion that the proposal
should not be adopted. Marketing
conditions in the affected area are not
such that it is necessary to mandate
more frequent payments to producers
each month,

Although the Act expressly authorizes
the setting of payment dates under an
order, it does not specify how frequently
handlers must pay producers. This is
customarily established under an order
of the basis of prevailing marketing
conditions, including payment practices
already existing in an area or new
payment practices that handlers and
producers may find mutually desirable.
On this basis, the Southern Michigan
order now provides for one partial
payment and a final payment by
handlers to producers each month.

Under the proposal being considered,
handlers would be required each month
to make a second partial payment to
producers. While the proposal is
supported by a large segment of the
producers on the market, a number of
producers in the area do not support the
proposal. Also, objections to the
proposal were voiced by many of the
handlers in the market. Although some
of the opposing arguments are of a
questionable nature, it is evident,
nevertheless, that there is a substantial
difference of opinion among producers
and handlers in the market as to
whether a different payment
arrangement between these parties is
desirable. This places considerably
more burden on proponents to show that
a second partial payment for milk is
warranted for the maintenance of
orderly marketing in the Southern
Michigan market and that the order
must be changed to impose the
additional payment requirement on
regulated handlers. This showing was
not made.

A principal argument by the
proponent cooperative (MMPA) for more
frequent payments was the need by
producers for impoving their cash flow,
that is, obtaining payment for milk more
quickly after producing it and delivering
it to handlers. However, proponent did
not establish any specific "“cash flow™
problems applicable to a substantial
number of Order 40 producers that
would require an acceleration of
payments to producers. In fact, the
testimony of two MMPA producers
established that producers often are
able to arrange payment schedules to
correspond to the payment dates now
provided by the order, that only some
production items are bought on a cash-

on-delivery basis (and then often at »
discount rate), and that many items are
bought on the basis of monthly
payments with no cost or penalty
imposed except for payment
delinquency.

Furthermore, it is noted that the
record established that producers are
receiving increases in Class Il prices
which have occurred since the presen:
partial payment provision was
established for Order 40 in 1984, Such
increases automatically enhance th
amount of money paid out by handlers
for the single partial payment. In 1974
the average Class Il price was $6.80 per
hundredweight. For the same year, the
average uniform price was $8.13, The
partial payment rate was 84 percent of
the final payment rate of $8.13. In 1974
the average Class IlI price was $10.91
and the average uniform price was
$11.73. The partial payment rate was 03
percent of the final uniform price. In this
way, producers have automatically
received larger partial payments to
cover the cost of interest or other
expenses.

Proponent claimed that there is a need
for decreasing the interest cost and furm
capitalization borne by Order 40
producers. However, the general data
furnished by proponents do not point to
specific instances of disorderly
marketing conditions for such producers
that necessitate changing the current
payment schedule, In this connection, !
is noted that contrary to proponent’s
claim that a higher proportion of
producer cash flow goes to debt
repayment than heretofore, the record
evidence established that in 1978 a
smaller proportion of producer cash
flow went to debt repayment than in
1968. It is also noted that proponent did
not establish that adoption of the
proposal would have any substantial
practical effect on reducing interest
costs incurred by Order 40 producers in
their milk production operations. Much
of the emphasis by proponent was on
imputed interest costs that would be
“discontinued" if the proposal were
adopted. That is, if producers received
payment for their milk sooner, the
interest cost which they imputed to the
value of the milk not paid for would no
longer apply. As a practical matter,
elimination of this imputed interest cos!
would not represent an actual savings
for producers since the cost is not one
that is actually being incurred.

The proponent claimed also that
adoption of the proposal was needed 10
reduce the financial risk of producers
that stems from the possibility that
handlers might declare bankruptcy with
a large amount of money outstanding for
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milk delivered by producers during a
month. Yel, the record reveals no major
problems in this respect. While the
adoption of the proposal would result in
somewhat less money in the marketing
system that could become involved in a
possible handler default, the proposal is
not the type that would guarantee
producers against financial loss
resulting from handler default. There is
no basis in the record for concluding
that there is substantial concern on the
part of producers and cooperative
assoclations in this market about such
risks in dealing with regulated handlers.

In taking all the foregoing findings
into consideration, it must be concluded
that the hearing record of this
proceeding does not provide the basis
for adopting the proposal for a second
purtial payment. Proponent did not
demonstrate convincingly that
disorderly marketing conditions prevail
which imperatively require provision for
a second partial payment. Accordingly,
the proposal is denied.

Discussion of Exceptions Filed on Partial
Payment Issue

General Comments

Kraft, Inc., Independent Cooperative
Milk Producers Association and Liberty
Dairy, a division of Dean Foods
Company, concurred with the findings
and conclusions of the recommended
decision.

Vine Regulated Handlers

The attorney for 9 handlers regulated
by the order said that the handlers
previously had stated their basis for
opposing the additional partial payment
proposal. He said that while the
proposal cannot be adopted for reasons
additional to those set forth in the
proposed ruling, the 9 handlers endorse
the Department’s conclusion that
proponents of the additional partial
payment had failed to establjsh the need
or desirability for the adoption of the
proposal,

The proposal was denied for the
reason stated by exceptor. We believe
that it is unnecessary to go into the
merits or demerits of the “additional
reasons” alluded to by exceptor.

Michigan Producers Dairy

The cooperative association objected
to the Department’s conclusion that a
second partial payment should not be
adopted. The exception of the
cooperative was not aimed at any
specific findings of the decision. The
exceplor reiterated some of the views
which proponents had presented at the
fearing. These views were fully
considered in formulating the findings

and conclusions of the recommended
decision. Accordingly, the exception is
denied.

Michigan Milk Producers Association

1. The exceptor cited a finding in the
recommended decision which stated
that “there is a substantial difference of
opinion among producers and handlers
in the market as o whether a different
payment arrangement between these
parties is desirable” (46 FR 1280, Col. 3,
par. 5). Exceptor commented that such
difference of opinion had been stated by
a cooperative association that
represented a minority of producers.
Exceptor said that this was "“an instance
of citing a minority of a minority to
reflect a majority position”. Exceptor
concluded that “it is ridiculous to say
that the record reflects significant
differences of opinion in this category,”
{presumably among producers).

The statement cited by exceptor has
been reviewed in the light of the
comments, It is concluded that the
comments made by exceptor are not
wholly within the context of that portion
of the decision from which the statement
was quoted. The recommended decision
referred to the substantial difference of
opinion among producers and handlers
concerning whether a different payment
arrangement is desirable. Producers and
handlers are the two major groups
operating in the market. The statement
cited by exceptor did not focus on a
difference of opinion expressed on the
record between the major group of
producers and a relatively minor one as
exceplor appears to claim. The
substantial difference of opinion which
the decision focused on was between
the major group of producers, as
represented by proponent cooperative
association and regulated handlers. We
must conclude that the Department’s
finding is appropriate within that
context. The exception, therefore, is
denied.

2, The exceptor commented that if
agreement by parties is a prerequisite to
milk order changes, there will be few
changes in an order. The findings and
conclusions of the recommended
decision, which have been reviewed
from the standpoint of this comment, are
not based on the idea that a second
partial payment should not be adopted
because there was no agreement
between producers and handlers. The
proposal was denied because marketing
conditions In the affected area are not
such that warrant that a second partial
payment be mandated by the order. The
exception, therefore, is denied.

3. The exceptor reiterated proponent’s
testimony that in any period of 10 days
most of the raw milk that is supplied by

producers is sold for cash (by store
operators). In exceptor's view, it is
expected that the money collected [by
handlers) would be put out to earn
interest until payment to producers is
required by the order. Proponent stated
this hypothesis on the record, but
provided no factual analysis to support
it. The recommended decision cited this
testimony, and the opinion stated on the
record was duly considered in relation
to the evidence in formulating the
decision. The conclusion to deny the
proposal was based on the finding that
proponent did not demonstrate
convincingly that disorderly marketing
conditions prevail which require
provision for a second partial payment.
The exception, therefore, is denied.

4. The exceptor commented that the
failure or absence of any program to
increase Class I differentials, which now
form a smaller proportion of the total
price due to “over-order premiums”,
could account for the finding that
because Class Il prices have increased
substantially, the partial payment now
being paid is enhanced.

The question of the Class I price is not
an issue of this proceeding. The
statement in the recommended decision
which was alluded to by exceptor
related only to the effect of substantially
higher Class IlI prices on the partial
payment now provided by the order.
Accordingly, the exception is denied.

5. The exceptor commented that the
“imputed interest" discussion is a
nebulous matter that becomes lost in
discussing concepts of support price
standards and whether borrowings (by
producers) actually take place, In
exceptor’s view, the previous reference
to the 10-day period of milk being
converted to money covers the issue.

The findings and conclusions of the
recommended decision did not discuss
imputed interest either to relate it to, or
to distinguish it from price support
“standards" or (the cost of) borrowing.
However, all the testimony and
evidence that pertained to these
considerations, including the 10-day
sales cycle, was carefully studied and
fully considered in formulating the
recommended decision. Actually, the
recommended decision touched briefly
on imputed interest and concluded that
as a practical matter the elimination of
imputed interest would not represent an
actual savings for producers since the
cost is not one that is actually being
incurred. The exception that a shift from
the consideration of imputed interest to
the 10-cycle of selling Class I milk for
cash may provide the basis for adopting
a second partial payment is denied.
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6. The exceptor cited the
recommended decision as stating that
there was no substantial concern in the
market for the problem of insolvent
handlers. Then, the exceptor cited the
testimony of a cooperative association
that opposed a second partial payment
because adopting it would increase, not
decrease the risk of handler insolvency.

The Department statement cited by
exceptor was made in connection with
the findings in the decision about
exceptor's testimony in the record,
which was made on behalf of a very
substantial proportion of the producers
supplying milk to the market.
Presumably, exceptor's comment is
pointing to a perceived inconsistency in
the findings. We do not agree for the
reasons stated. The exception, therefore,
is denied.

7. The exceptor commented that if the
now defunct Council on Wage and Price
Stability (COWPS) had filed a post-
hearing brief on the issue of a second
partial payment, such brief could be
considered improper to form the basis of
consideration. Although it is not clear
what point exceptor is raising, the
question is moot since COWPS did not
file a post-hearing brief or any other
document in connection with the
Southern Michigan proceeding.

8. The exceptor stated that the
reference in the decision to a statement
of the “chief economist" of the
Department is not based on record
evidence. The decision and record
evidence have been reviewed in the
light of this exception. The reference
cited by the exceptor appears in the
decision where the contents of a
handler's post-hearing brief was
summarized (46 FR 1280, Col. 2, first full
paragraph). Neither the reference nor
the alleged statement of the chief
economist appears in the findings and
conclusions of the decision. The
material did not figure in the formulation
of the decision. Exceptor is correct that
the alleged statement has no basis in
record evidence. Accordingly, the
paragraph in which it appears is revised
to exclude the mention of it.

9. The exceptor appended to the
comments two communications issued
by the Milk Industry Foundation (MIF)
in October 1980 and January 1981. The
communications were not part of the
hearing record and were not considered
in formulating the findings and
conclusions of the decision. The
exceptor called particular attention to
part of the contents of the October 1980
MIF document which, in exceptor’s
view, may have referred to
communications with USDA outside the
record of this proceeding.

It is noted that the October 1980
document states, "* * * after being
urged to do so at the last board meeting,
board members across the country
(emphasis supplied) had contacted their
market administrators expressing
concern about the proposed changes.”
Apparently, the implication that
exceptor seeks to convey is that ex
parte communication may have been
initiated by certain MIF members.

The only market administrator who is
bound by the ex parte rules in this
proceeding is the Southern Michigan
market administrator as indicated in the
Notice of Hearing (45 FR 14049). The
rules require that any ex parte
communication, from the issuance of a
hearing notice until a final decision is
issued, must be noted in the hearing
record. There is no evidence in the
record of this proceeding of any ex parte
contact with the market administrator of
the Southern Michigan order, and
exceptor did not cite any.

2. Pool supply plant provisions. The
pooling provisions for supply plants
should be revised by reducing the
shipping requirements for the months of
October through March 30 percent of the
supply plant's, or supply plant unit's
receipts of producer milk and milk
received from a cooperative association
in its capacity as a bulk tank handler.
Producer milk diverted from the supply
plant, 'or unit of supply plants, to pool
distributing plants also should be
considered as qualifing shipments in
fulfilling up to one-half of the 30 percent
shipping requirement. Likewise,
transfers of fluid milk products to
distributing plants fully regulated under
another Federal order should be
considered as qualifying shipments for
pooling a supply plant, or unit of supply
plants, in an amount not to exceed the
actual transfers of fluid milk products
from the supply plant, or unit, to pool
distributing plants. This latter change
also should apply to the separate
pooling requirements for supply plants
operated by a cooperative association.

Presently, the pooling provisions for
supply plants specify that during the
months of October through March any
supply plant, or unit of supply plants,
shipping at least 40 percent of its
receipts of producer milk and milk
received from a cooperative association
in its capacity as a bulk tank handler to
pool distributing plants shall be a pool
supply plant. During the remaining
months of the year, the shipping
percentage is 30 percent, except that a
supply plant or unit that was pooled in
each of the months of October through
March has automatic pool plant status
during the remaining months.

In addition, there are separate pooling
requirements for supply plants operated
by a cooperative association. These
provisions allow milk delivered direcily
from member producers’ farms to poo!
distributing plants by the cooperativ:
association, or in combination with
member producer milk of another
cooperative association with which il
has a marketing agreement, to be
included as qualifying shipments to
enable the cooperative’s supply plant to
meet the pooling requirements. Thes:
provisions pool a supply plant operated
by a cooperative association if the
cooperative delivers at least 50 percen!
of its members' producer milk, either
directly from the farms or by transfer
from the supply plant, to pool
distributing plants. If the plant does not
meel these pooling requirements during
a month, it still retains its pool plant
status for that month if at least one-half
of its members’ milk was delivered to
pool distributing plants during the
preceding 12 months. Further, a
cooperative association that operates »
plant located in the marketing area that
has been a pool plant for 12 consecutive
months, but which otherwise does not
qualify, may qualify the plant as a poo!
supply plant if the cooperative has a
marketing agreement with another
cooperative association, and the total
deliveries of milk to pool distributing
plants by the two cooperatives
combined, either directly from farms or
by transfer from the plant, if not less
than 50 percent of their combined
member producer milk.

Michigan Milk Producers Association
(MMPA) proposed that the shipping
percentage for pooling supply plants
during the months of October through
March be reduced to 30 percent in the
interest of reducing needless fuel
consumption and avoiding excessive
transportation cost. Proponent's
witeness testified that the 40 percent
shipping requirement is not necessary !0
assure that reserve supplies of milk will
be made available to the fluid market.
He claimed that the Southern Michigan
market has operated with an effective
shipping requirement of 30 percent for
the past 2 years and there has been an
adequate supply of milk available to
distributing plants.

The proposal was supported by
another cooperative association whose
witness testified that milk production in
the market is increasing, and Class |
sales are declining. This has made it
increasingly more difficult for some
supply plants to remain qualified as pool
plants under the present provisions. He
said the proposal to reduce the shipping
percentage for pooling supply plants
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would relieve the problems while
continuing to curb “pool riding” abuses.

A handler who operates two pool
supply plants and a pool distributing
plant also supported the proposal. The
handler's witness said that in the past 6
years the Class I utilization percentage
of producer milk on the market has
declined from nearly 64 percent in 1974
down to 53 percent in 1979. He stated
that the order should be changed to
provide pooling provisions that are
responsive to this change. There was no
opposition to the proposal.

Lowering the shipping percentage for
pooling supply plants during the months
of October through March from 40 to 30
percent, along with the other
modifications described later, would
allow supply plants to serve the fluid
milk requirements of the market in an
efficient manner without causing
needless shipments of milk merely for
the purpose of meeting the pooling
requirements. The hearing record
indicates that the market was
adequately supplied with milk during
the preceding 2 years when the effective
shipping percentage, as a result of
suspension actions, was 30 percent.
Further, it indicates that with such a
shipping percentage supply plants would
continue to make adequate supplies
available to pool distributing plants for
fluid use.

During the six-year period of 1974
through 1979, receipts from producers
increased nearly 14 percent while
producer milk utilized in Class I outlets
decreased more than 5 percent. For the
months of October through March, when
the present order specifies a 40 percent
shipping percentage for pooling supply
plants, receipts of producer milk
increased nearly eleven percent from
the October 1974-March 1975 period to
the October 1978-March 1979 period
while producer milk utilized as Class 1
milk declined 2.5 percent. Nothing in the
hearing record would indicate a reversal
of these trends in the future.

The increase in producer receipts and
decline in Class I sales described in the
previous paragraph caused producers to
request a suspension of the 40 percent
shipping percentage for the months of
October through March in both the
1978-79 and 1979-80 period. These
suspensions resulted in an effective
shipping percentage of 30 percent. The
hearing evidence shows that the
suspension for the 1979-80 period
allowed proponent cooperative to
reduce the qualifying shipments from its
supply plant unit by 16% million
pounds. At current transportation rates
It would have cost a minimum of 25
cents per hundredweight to move this
milk from a supply plant to the nearest

bottling plant. If it had been necessary
to transport this milk to Detroit, the cost
would have been 37 cents per
hundredweight. Consequently, lowering
the shipping percentage saved between
$41,875 and $61,975 in transportation
charges. Further, if it had been
necessary for proponent to ship the 16%
million pounds of milk to distributing
plants in order to maintain the pooling
status of the supply plants in its unit,
such shipments would have displaced
an equivalent amount of direct delivered
milk because distributing plants already
were adequately supplied. This would
have forced proponent to divert the
displaced direct delivered milk to
manufacturing plants which would have
resulted in the hauling of milk additional
miles and the consumption of more fuel.
Thus, lowering the shipping percentage
to 30 percent during the months of
October through March would permit
proponent's supply plants and all other
supply plants under similar
circumstances to continue serving the
fluid milk needs of the market without
causing a needless expenditure of
money for the transportation of milk
solely to qualify supply plapts for
pooling.

The companion pooling proposal of
MMPA to include transfers to
distributing plants fully regulated under
other Federal orders as qualifying
shipments for pooling a supply plant,
including the similar change in the
provisions for pooling plants operated
by cooperative associations, also should
be adopted. The qualifying credit for
transfers to such plants, however,
should be limited to an amount that is
equal to the quantity of milk transferred
by the supply plant to pool distributing
plants. Transfers to other order
distributing plants on the basis of agreed
upon Class II or Class IlI classification
should not be eligible for such credit.

Proponent’s witness stated that in
recent years bulk sales of milk to other
order distributing plants have gained
significant importance in the
cooperative's total marketing program.
The witness claimed that the absence of
the proposed provision in the order
creates a barrier that prevents adding
more Class I sales to the Southern
Michigan pool. Also, it was claimed that
absent the provision, nearby deficit
markets are forced to procure
supplemental milk from more distant
sources at higher transportation costs.

The proposal was supported by two
cooperative associations and three
handlers who operate pool distributing
plants. The witness for one of these
handlers testified that his company also
operates a distributing plant regulated

under the Ohio Valley order while the
witness for anether handler testified
that his company also operates
distributing plants regulated under both
the Ohio Valley and Indiana orders.
These two witnesses said that milk
supplies from the Southern Michigan
market are received at their respective
plants in Ohio and Indiana and that the
amount of such milk received at these
plants probably will increase in the
future.

A supply plant or unit of supply plants
should be given credit for shipments to
distributing plants regulated under other
orders. This provision would help
accommodate the orderly pooling of
Grade A milk that is produced in the
Southern Michigan market procurement
area but not needed at local fluid milk
outlets. As described previously,
supplies of producer milk on the market
are increasing while Class I sales are
decreasing. Without such a provision, a
supply plant operator serving the
Southern Michigan market might be
reluctant to supply milk to another
market because of the necessity of
supplying a minimum quantity of milk to
distributing plants regulated under this
order. This could occur even though
these other orders would provide the
most lucrative outlet for the milk.
Further, such a provision could
encourage supply plant operators to
offer “spot" shipments of milk where
needed.

As testified on the record,
cooperatives have the opportunity to
supply milk to distributing plants
regulated under different orders. Such
sales not only help the cooperative
improve its returns but also tend to
improve the blend price payable to all
producers who supply the Southern
Michigan market. the availability of
such milk also helps the handlers in the
buying market to obtain milk from the
closest available source. During 1979
Class I utilization realized from such
shipments amounted to 129 million
pounds. This was substantially above
the 1976 Class I sales to nonpool plants,
which amounted to less than 6 million
pounds. Further, the 129 million pounds
in 1979 represented 5% percent of the
total producer milk used in Class I and
added 4% cents to the producer blend
price. Also, the testimony of two
handlers’ witnesses indicated that
shipments to their distributing plants
regulated under the Ohio Valley and
Indiana orders from the Southern
Michigan market probably will increase
in the future. These handler witnesses
said milk supplies in the Southern
Michigan production area are located
much closer to their distributing plants
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than are alternative supplies in
Minnesota and Wisconsin.

Credit for shipments to other markets
should be limited to the amount of milk
delivered to distributing plants regulated
under the Southern Michigan order to
insure that adequate supplies of milk
will be made available to distributing
plants in this market. If no limit were
provided on the credit for transfers to
other markets, situations could arise
where most of the milk associated with
a supply plant being pooled on the
Southern Michigan market would be
moved to other markets, This could
undermine the effectiveness of the
Southern Michigan order in insuring an
adequate supply of milk for fluid use
within the market.

Only transfers to other markets that
are not made on the basis of agreed
upon Class Il or Class III utilization
should receive qualifying credit. When
milk is transferred at agreed upon Class
11 or Class III utilization, it is surplus
milk intended for use in manufact
outlets. Such transferred milk should not
receive credit as a shipment supplying a
fluid market.

Several witnesses testified about the
desirability of permitting the diversion
of Southern Michigan producer milk
direct from the producer’s farm to
distributing plants regulated under
another order for Class I use and the
dairy farmer retaining his producer
status under the Southern Michigan
order. These witnesses claimed that
allowing such diversions would
eliminate the needless hauling of
producer milk to supply plants where it
is received and then reloaded onto
another truck for shipment to another
order distributing plant.

This suggestion cannot be adopted on
the basis of this hearing record because
there was no proposal in the hearing
notice to consider such an order
amendment on the basis of this record.
Furthermore. consideration of such a
proposal would require a hearing that
included several other Federal orders
because any change would involve
amendments to orders in both the
shipping and receiving markets.

The proposal to allow up to one-half
of the shipping requirements for pooling
a supply plant to be met by the
diversion of producer milk from the
supply plant to pool distributing plants
should be adopted. The proposal was
made by a handler who operates two
pool supply plants and a pool
distributing plant. The handler's witness
said the proposal is intended to promote
economy and efficiency in the handling
of milk by supply plant operators. The
proposal was supported by another

handler and there was no opposition to
it

Permitting supply plant operators to
include as qualifying shipments
producer milk diverted to pool
distributing plants would promote the
efficient handling of milk supplies and
eliminate the hauling of producer milk to
a supply plant for transfer to distributing
plants solely for the purpose of helping
the supply plant meet the pooling
requirements. Proponent handler
operates supply plants located at
Pinconning and Clare, Michigan.
Producer milk received at the
Pinconning plant is used to supply a
pool distributing plant located at Port
Huron, Michigan, 130 miles southeast of
Pinconning. Some of the producer milk

received at the Pinconning plant is from

dairy farms located in the Michigan
counties of Sanilac, Huron and Tuscola.
Milk from these dairy farms is delivered
to a facility located at Verona,
Michigan, where it is reloaded into over-
the-road tankers and then delivered to
the Pinconning supply plant. Verona is
98 highway miles eas! of Pinconning,
directly across Saginaw Bay.

Presently, the haunler delivering milk
from Verona to Pinconning travels 98
miles over to Pinconning and then 98
miles back. When the Verona milk is
received in the Pinconning supply plant
it loses its identity as producer mi
Thus, when this milk is loaded onto
another truck and transported to the
Port Huron distributing plant. it is
considered a qualifying shipment for
pooling the supply plant. The hauler at
Pinconning drives 130 miles to Port
Huron and 130 miles return. The total
distance traveled by the 2 truckers
combined is 456 miles.

Allowing diversions of producer milk
to the Port Huron distributing plant to be
considered as qualifying shipments from
the Pinconning supply plant would
reduce significantly the total miles
traveled. The Verona reload facility is
located 83 miles north of Port Huron.
Thus, the hauler who would transport
the milk from Verona to Port Huron
would travel 83 miles down and 83 miles
back, a round trip distance of 166 miles.
This would be a reduction in total
mileage of 290 miles (456 miles present
minus 166 miles recommended) as
compared to transporting the milk first
to Pinconning. Also, the direct shipment
of the milk from Verona to Port Huron
would help preserve its quality by
avoiding the pumping and storage of the
milk at Pinconning.

The qualifying credits for diversions
from a supply plant to pool distributing
plants should be limited to one-half of
the pooling requirements for the supply
plant. This would insure that the supply

plant actually is supplying the fluid
needs of the Southern Michigan markes
Further, it would prevent a Southern
Michigan handler who operates a plan:
in a distant market from qualifying that
plant for pooling on the Southern
Michigan market based on direct
delivery of producer milk by the hand)er
to pool distributing plants without any
demonstration that the distant plant has
a bona-fide association with the Order
40 market.

In exceptions to the recommended
decision, Kraft, Inc., suggested certain
modifications to the order language. I
excepted to the order language in
§ 1040.7(b)(5) which limits qualifying
credit for transfers to other order
distributing plants to the quantity of
milk transferred to pool distributing
plants. Exceptor claims there was no
intent expressed by any witness to limit
such qualifying credits only to transfers
to pool distributing plants. In exceptor's
view, the limit should be based on Lhe
sum of transfers and diversions to poo!
distributing plants. We do not agree
with exceptor's characterization of the
hearing record. Although proponent's
witness referred to “shipments of milk'
to pool distributing plants and to other
order plants, he stated, in response to 3
question, that the amount of credit on
shipments to other order distributing
plants should be limited to the amount
actually shipped from a supply plant
and received at an Order 40 distributing
plant. Further, proponent stated in an
exception to the recommended decision
that it supports the use of the more
precise language contained in the
recommended decision that limits such
credit to transfers from the supply plant
to pool distributing plants. If the
qualifying credits on transfers to other
order distributing plants were based on
both transfers and diversions to pool
distributing plants, then actual
qualifying transfers from a supply plant
to pool distributing plants could be only
one-half the quantity of qualifying
transfers to other order plants. The
hearing record indicates that supply
plants should have as great an
association with the Southern Michigan
market as they do with other markets in
order to be pooled under Order 40.
Diversions of producer milk to pool
distributing plants would help qualify a
supply plant, but such diversions do no!
demonstrate the supply plant’s actual
association with the Southern Michigan
market. Accordingly, the exception is
denied.

The Kraft Inc. exception also stated
that in the introductory text of
§ 1040.7(b)(1) the language, '* * " is
transferred to plants described in
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paragraph (b)(8) * * *", (emphasis
added) should read, ** * *is
ransferred or diverted to plants
described in paragraph (b)(5) * * *".
Exceptor said that the use of the word
“transferred” only may suggest an
uintended limitation and confuse the
reader because the decision is clear that
diversions of producer milk by a supply
plant operator to pool distributing plants
would be considered qualifying
shipments for pooling the supply plant.
We do not agree with exceptor's view
that the exclusive use of the word
“transferred” in that phrase would
confuse the reader. The specific

language refers only to the provisions
contained in paragraph (b)(5) and that
paragraph concerns, “Qualifying
transfers from supply plants * * *", The
provisions that include as qualifying
shipments from supply plants the
diversion of producer milk to pool
distributing plants are clearly set forth

in & 1040.7(b)(1)(i) and should not lead
to any confusion on the reader's part.
For these reasons the exception is
denied.

3. Producer milk. (a) The order should
be revised by reducing from 8 to 2 the
number of days of production of a
producer that must be delivered to a
pool plant each month in order to qualify
the milk of that producer for diversion to
a nonpool plant as producer milk. This
revision was proposed by Independent
Cooperative Milk Producers Association
which supplies milk to a pool
distributing plant at Grand Rapids and
diverts producer milk not needed for
fluid use to a nonpool manufacturing
plant located 80 miles north of Grand
Rapids at Reed City, Michigan.
Proponent’s witness said that the
purpose of the proposal is to reduce the
transportation costs that are associated
with the hauling of milk between these
two cities,

The proposed change would promote
the efficient handling of reserve supplies
and reduce the hauling of milk to a pool
plant solely to maintain its producer
milk status. Proponent cooperative
association is a regular supplier of milk
(o the fluid market. The cooperative has
member producers whose farms are
located in the Grand Rapids area and
other member producers located in the
general vicinity of the Reed City
manufacturing plant. Normally, the milk
produced by members in the Grand
Rapids area is sufficient to fill the fluid
requirements of the Grand Rapids
distributing plant. The milk produced in
the Reed City area is therefore diverted
to the nearby nonpool plant for
manufacturing. However, sufficient milk
irom the Reed City area is delivered to

the Grand Rapids distributing plant to
qualify the producers’ milk for diversion
to the nonpool manufacturing plant as
producer milk. Since the Reed City milk
is not needed at Grand Rapids,
proponent diverts some of the milk in
the Grand Rapids area to Reed City to
make room in the Grand Rapids plant
for the milk delivered from Reed City.
As a result, the proponent must make
six round trips each month to deliver
milk from the Reed City area to Grand
Rapids and, in addition, six round trips
each month to divert milk from the
Grand Rapids area to Reed City. The
total mileage involved in this cross
movement of milk is approximately 1,920
miles per month.

Requiring only 2 days' production of a
producer's milk each month to be
received at a pool plant would lower the
number of miles traveled by two-thirds.
As provided herein, the total mileage
each month would be only 640 miles, a
reduction of 1,280 miles (1,920 miles
present minus 640 miles recommended).
Thus, the reduction would result in a
more economic movement of milk while
assuring that the producers in the Reed
City area continue their association with
the Southern Michigan market.

The proposal was opposed by the
Michigan Milk Producers Association
whose witness testified that anything
less than 6 days' production of a
producer’s milk that is delivered to a
pool plant each month would not
represent an adequate association with
the fluid market. The witness also stated
that the delivery of 6 days’ production
equates to a shipping requirement of 20
percent while 2 days would represent
only a 6.5 percent shipping requirement.
In the witness' view this is not
compatible with the shipping
requirements for pooling supply plants
of 40 percent or the proposed 30 percent.
The proposal also was opposed by two
other cooperative associations in their
post-hearing briefs.

In is true that 2 days represents only
about 6.5 percent of the days in a month,
and that for an individual producer
whose milk is diverted to a nonpool
plant the remaining days of the month
his deliveries to a pool plant would
equate to a 6.5 percent shipping
requirement. However, this is not a valid
comparison because the diversion
limitations set forth in the order limit the
total quantity of producer milk a
cooperative association or pool plant
handler may divert. The total quantity of
milk that may be so diverted by such
handlers may not exceed 60 percent of
their receipts of producer milk during
the months of October through March.
Thus, 40 percent of their producer

receipts must be delivered to pool
plants. This is higher than the 30 percent
shipping requirement for pooling supply
plants that is recommended herein.
Also, the producer milk provisions
effectively limit diversions by a
cooperative association or a handler to
an appropriate level without the
necessity of requiring excessive
deliveries of milk from individual
producers to pool plants merely for
qualifying the milk for diversion to
nonpool plants as producer milk.

Michigan Milk Producers Association
excepted to the provision adopted in the
recommended decision that reduces
from 6 to 2 the number of days of
production of a producer that must be
delivered to a pool plant each month in
order to qualify the milk of that
producer for diversion to a nonpool
plant as producer milk. Exceptor
claimed this is a very substantial change
that would create many problems when
haulers and producers react to
opportunities presented for
“transportation savings," or if nonpool
plants exploit a location advantage and
capture, on a relatively permanent basis,
pockets of supply in their area. Exceptor
also stated that the statement in the
recommended decision that total
diversion limits would control instances
where milk is qualified on the two-day
rule does not address the main problem.
It was the contention of the cooperative
that milk supplies would become
associated basically with the nearest
nonpool plant for manufacturing rather
than with pool distributing plants where
the milk is needed for fluid use.

These potential problems were fully
considered in the recommended
decision. As described in the decision, it
would be possible, under the change
adopted herein, for a regulated handler
to deliver only 2 days' production of an
individual producer to a pool plant each
month and divert the remaining milk of
that producer to a nonpool plant.
However, the total quantity of milk that
may be so diverted could not exceed the
diversion limits that are presently set
forth in the order. Thus, the change
adopted may reduce the deliveries of
some producers to & pool plant each
month but the total quantity of producer
milk received by a handler that must be
delivered to a pool plant would not
change. This requirement limiting total
diversions would continue to protect the
integrity of the order. Accordingly, the
exception is denied.

Exceptor stated also that several
hearings were held to arrive at an
appropriate direct-delivery differential
that would provide an incentive for the
more distant producers to deliver their
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milk to distributing plants in the
metropolitan areas. Such milk, exceptor
said, must be drawn away from outside
pool plants and nonpool plants. The
adopted provision contained in the
recommended decision, exceptor
claimed, would tend to negate this
incentive.

Reducing the number of days of
production that a producer's milk must
be delivered to a pool plant each month
should not affect the quantity of milk
delivered to distributing plants in the
metropolitan areas directly from
producers' farms. If, at the present time,
distant producers find it profitable to
deliver their milk to such distributing
plants, that incentive would not be
affected by this decision because
nothing in this decision would change
the price relationship between the
metropolitan areas and the more distant
areas in the milkshed. The hearing
record is replete with testimony and
exhibits demonstrating that ample
supplies of milk are available to
distributing plants to meet their fluid
milk requirements. In fact, exceptor's
witness testified that with the exception
of the Benton Harbor and Lansing areas
there is more than an ample supply of
direct delivered milk to supply the
normal requirements of distributing
plants, Further, exceptor was the
proponent of a proposal to lower the
shipping requirement for pooling supply
plants because the present higher
shipping requirement is not necessary to
assure that reserve supplies of milk will
be made available to the fluid market.
Similarly, it is not necessary to require
that 6 days’ production of a producer be
delivered to a pool plant each month to
assure that the milk of such producer
will be made available to the fluid
markel. Accordingly, the exception is
denied.

Exceptor also stated that in the
recommended decision a statement was
made that the rate of partial payment
(Class Il price) was over 93 percent of
the final uniform price. Since the
uniform price is becoming less attractive
relative to the manufacturing price, it
would seem more advisable to exceptor
to maintain individual shipping
requirements than to relax them.
Exceptor claimed that with uniform
prices now somewhat lower in relation
to nonpool plant prices and with higher
hauling charges, any order change that
encourages pooling without delivering
milk to fluid outlets works adversely to
sound order objectives.

We cannot agree with exceplor on
this point. As the price spread between
the uniform prices to producers under
the order and the prices paid by nonpool

plant operators to their dairy farmers
narrows, association with the Southern
Michigan fluid market becomes less
attractive to the dairy farmers who
deliver to nonpool plants. This
narrowing of the price spread would
indicate that the markel is adequately
supplied with milk. Under these
circumstances, the need to reduce the
number of days of production of a
producer that must be delivered to a
pool plant each month is even greater.
Otherwise, there would be needless
transporting of producer milk to pool
plants merely for the purpose of meeting
the delivery requirements. As described
previously, the record evidence
demonstrates that the market is
adequately supplied with milk. Further,
the requirement that limits total
diversions by a cooperative association
or pool plant operator would continue to
protect the integrity of the order.
Accordingly, the exception is denied.

Michigan Producers Dairy Company,
another cooperalive association whose
members deliver milk to the market,
also excepted to the adoption of this
provision. This exceptor stated that
reducing the number of days of
production that must be delivered to a
pool plant from 6 to 2 days appears
“risky"” because of the possibility that
milk supplies associated with another
Federal order market with a lower blend
price could be associated with the
Southern Michigan market. The order
provisions are not intended to impede
producers from becoming associated
with this market but, instead, are
intended to identify those producers
who are associated with the Southern
Michigan market and whose milk is
available for the fluid market. Further,
as set forth previously in this decision,
the producer milk provisions effectively
limit diversions by a cooperative
association or a handler to an
appropriate level without the necessity
of requiring excessive deliveries of milk
from individual producers to pool plants
merely for quali the milk for
diversion to nonpool plants as producer
milk. Accordingly, the exception is
denied.

In its exceptions, this cooperative
association also stated that a
“compromise” of 4 days of production
each month should be provided if the
present provision for 6 days of
production cannot be continued. This
suggestion is denied for the reasons
stated previously in justifying the
adoption of the provision requiring 2
days of production being delivered to a
pool plant each month.

Liberty Dairy Company, Division of
Dean Foods, expressed reservations

about the reduction from 6 to 2 in the
number of days of productin of.a
producer that must be delivered to a
pool plant each month. This responden!
stated that the revision makes il too
easy for additional milk to attach itse!
to Order 40. This exception is denied {or
the reasons set forth previously in this
decision,

{b) The producer milk definition
should be revised to recognize the
diversion of producer milk from one
pool plant to another. Although such
diversions are provided for in those
sections of the order that deal with the
classification provisions, the present
producer milk definition does not
specifically provide for them.

A handler who operates two supply
plants and a distributing plant regulated
by the Southern Michigan order
proposed the revision. The handler's
witness stated that this change was
needed to complement the handler's
proposal to include as qualifying
shipments for pooling a supply plant the
diversions of milk from a supply plant to
a pool distributing plant. There was no
opposition to the proposal.

As set forth in another issue, up to
one-half of the qualifying shipments for
pooling a supply plant may be met by
diversions of producer milk from the
supply plant to pool distributing plants.
As a result of that change, it is
necessary to make a corollary change in
the producer milk definition to
accommodate the diversion of producer
milk between pool plants. In doing so, it
is necessary to distinguish between
diversions of producer milk between
pool plants and diversions of producer
milk to nonpool plants. Certain
limitations are necessary on diversions
to nonpool plants to assure that the
diverted milk is actually associated with
the Southern Michigan market and
available for the fluid market. No such
limitations are necessary with respect o
diversions between pool plants since the
diverted milk would still be received at
a pool plant and would be associated
with the market.

(c) The producer milk definition also
should be revised to establish a specific
sequence to exclude from producer milk
the quantity of milk that has been
diverted to nonpool plants in excess of
the diversion limits when the handler
does not designate the dairy farmers
whose milk shall not be producer milk.
The present order excludes the days of
production last diverted in determining
which milk shall not be producer milk.
However, it does not set forth any
procedure for determining which day's
milk shall be excluded first.
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The handler who proposed
recognizing diversions between pool
plants in the producer milk section also
proposed this revision. There was no
opposition. The handler's witness said
this proposal would provide an
appropriate basis for determining which
milk shall not be producer milk when it
is overdiverted and the diverting
handler does not designate the dairy
farmers whose milk was overdiverted.

It is appropriate that the order provide
a procedure for determining which
diversions shall not be considered
producer milk when milk diverted to
nonpool plants exceeds the diversion
limits prescribed by the order. The
provisions of the accompanying order
amendments achieve this objective. The
provisions prescribe a specific
procedure for excluding overdiverted
milk from producer milk when a
diverting handler does not designate
whose milk shall not be producer milk.
The procedure would exclude milk
diverted on the last day of the month
first, then, in sequence, milk diverted on
the second-to-last day and so on in daily
allotments until all of the overdiverted
milk is accounted for.

4. Payments to producers and to
cooperative associations. The order
should be revised to allow handlers to
subtract deductions authorized in
writing by producers from their partial
payments to such producers. Presently,
handlers may subtract authorized
deductions only with respect to their
final payments to producers each month.

A handler who operates two pool
supply plants and a pool distributing
plant proposed the revision. The
handler’s witness testified that allowing
deductions on partial payments would
provide producers with more balanced
payments, give producers greater
flexibility in using their business
judgment on financial matters, and
reduce disharmony between producers,
their creditors and handlers when the
monthly final payment to a producer is
not adequale to satisfy all assignments,
There was no opposition to the
proposal.

Testimony on the record indicates
that the average number of assignments
per producer is seven. All producers on
the market have an assignment against
their milk checks for hauling. Many
producers also make assignments on
behalf of their creditors and sometimes
these assignments are larger than the
amount of their final payment.

Proponent's witness testified that
when the assignments against a
producer’s milk check are larger than
the final payment, the handler does not
pay all the assignments. He claimed that
in such circumstances the creditor who

did not get paid and the producer are
upset because the handler didn't make
the deduction even though the producer
had requested the handler to do so. A
witness representing another handler
testified that with respect to
assignments by a producer to the
Farmers Home Administration, the
handler is required to accept the
assignment and has the responsibility
for the payment, even if the handler fails
to make the deduction from the
producer’s check. With respect to other
assignments, this witness testified also
that it creates bad feelings among
creditors, producers and handlers when
terms of the assignment are not
followed.

Permitting handlers to subtract
authorized deductions when making
both partial and final payments to
producers would give producers greater
flexibility in their business decisions
and could help reduce the-risk that some
assignments against a producer’s milk
check would not be deducted because
the final payment is nol sufficient to
cover all the assignments. Accordingly
the proposal should be adopted.
However, a producer's written
authorization for a handler to deduct
monies for payment to an assignee does
not relieve the handler of his obligation
to make full payment for milk received
from producers by the date prescribed in
the order. Thus, it is expected that the
amounts deducted by handlers will be
paid to assignees by the time partial
payments are due individual producers.
This is necessary to insure that all
handlers are paying the minimum class
prices for their producer milk by the
dates required in the order.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties *
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously

issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

{a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectua!» the declared policy of the Act;

{b] The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(¢} The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in, a
marketing agreement upon which a
hearing has been held.

Rulings on Exceptions

In arriving at the findings and
conclusions, and the regulatory
provisions of this decision, each of the
exceptions received was carefully and
fully considered in conjunction with the
record evidence. To the extent that the
findings and conclusions, and the
regulatory provisions of this decision
are at variance with any of the
exceptions, such exceptions are hereby
overruled for the reasons previously
stated in this decision.

Marketing Agreement and Order

Annexed hereto and made a part
hereof are two documents, a
MARKETING AGREEMENT regulating
the handling of milk, and an ORDER
amending the order regulating the
handling of milk in the Southern
Michigan marketing area which have
been decided upon as the detailed and
appropriate means of effectuating the
foregoing conclusions.

It is hereby ordered, That this entire
decision, except the attached marketing
agreement,' be published in the Federal

Register. The regulatory provisions of
the marketing agreement are identical

' Filed as part of the original document.
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with those contained in the order as
hereby proposed to be amended by the
attached order which is published with
this decision.

Determination of Producer Approval and
Representative Period

December 1980 is hereby determined
to be the representative period for the
purpose of ascertaining whether the
issuance of the order, as amended and
as hereby proposed to be amended.
regulating the handling of milk in the
Southern Michigan marketing area is
approved or favored by producers, as
defined under the terms of the order (as
amended and as hereby proposed to be
amended), who during such
representative period were engaged in
the production of milk for sale within
the aforesaid marketing area.

Signed at Washington, D.C., on May 5,
1981,

C. W. McMillan,

Assistant Secretary for Marketing and

Transportation Services.

Order?* amending the order, regulating
the handling of milk in the Southern
Michigan marketing area

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(a) Findings. A public hearing was
held upon certain proposed amendments
to the tentative marketing agreement
and to the order regulating the handling
of milk in the Southern Michigan
marketing area. The hearing was held
pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et.
seq.), and the applicable rules of
practice and procedure (7 CFR Part 900).

Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said order as hereby amended,
and all of the terms and conditions
thereof, will tend to effectuate the
declared policy of the Act;

* This order shall not become effective unloss and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

{2) The parity prices of milk, as
determined pursuant t8 section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the said marketing area, and
the minimum prices specified in the
order as hereby amended, are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest; and

(3) The said order as hereby amended
regulates the handling of milk in the
same manner as, and is applicable only
to persons in the respective classes of
industrial or commercial activity
specified in, a marketing ment
upon which a hearing has been held.

Order relative to handling. It is
therefore ordered that on and after the
effective date hereof the handling of
milk in the Southern Michigan marketing
area shall be in conformity to and in
compliance with the terms and
conditions of the order, as amended, and
as hereby amended, as follows:

The provisions of the proposed
marketing agreement and order
amending the order contained in the
recommended decision issued by the
Acting Administrator, on December 30,
1980, and published in the Federal
Register on January 6, 1681 (46 FR 1279),
shall be and are the terms and
provisions of this order, amending the
order, and are set forth in full herein.

1. In § 1040.7, paragraph (b) (1), (2)
and (3) is revised and a new paragraph
(b)(5) is added to read as follows:

§ 1040.7 Pool plant.

(b)  ohe AL

(1) A supply plant from which each
month not less than 30 percent of the
total quantity of Grade A milk received
at such plant from producers and from a
handler described in § 1040.9(c), or
diverted therefrom by the plant operator
or a cooperative association (as
described in § 1040.9(b)) pursuant to
§ 1040.13, less than Class I disposition of
fluid milk products which are processed
and packaged in consumer-type
containers in the plant, is transferred to
plants described in paragraph (b)(5) of
this section, subject to the following
conditions:

(i) Not more than one-half of the
shipping percentage specified in this
paragraph may be met through the
diversion of producer milk from the
su;:lply plant to pool distributing plants;

an

(ii) A supply plant that qualifies as a
pool plant pursuant to this subparagraph
in each of the months of October

through March shall be a pool plant for
the following months of April through
September.

(2) A plant operated by a cooperative
association which supplies distributing
plants qualified under paragraph (a) of
this section, if transfers from such
supply plant to plants described in
paragraph (b)(5) of this section and by
direct delivery from the farm to plants
qualified under paragraph (a) of this
section are:

(i) Not less than one-half of its total
member producers’ milk in the current
month; or

(ii) Not less than one-half of its total
member producers’ milk for the second
through the 13th preceding months, if
such plant was qualified under this
paragraph in each of the preceding 13
months.

(3) A plant located in the marketing
area operated by a cooperative
association, which plant has been a pool
plant for 12 consecutive months but is
not otherwise qualified under this
paragraph, on meeting the following
conditions:

(i) The cooperative has a marketing
agreement with another cooperative
whose members delivers at least 50
percent of their milk during the month
directly to distributing plant(s} qualified
under paragraph (a) of this section; and

(ii) The aggregate monthly quantity
supplied by both such cooperatives to
distributing plants by transfer from the
cooperative’s plant to plants described
in paragraph (b)(5) of this section and by
direct delivery from farms to plants
qualified under paragraph (a) of this
section is not less than 50 percent of the
combined total of their member
producers’ milk deliveries during the
month.

(5) Qualifying transfers from supply
plants pursuant to this paragraph may
be made to the following plants:

(i) Pool plants described in paragraph
(a) of this section; and

(i) Distributing plants fully regulated
under other Federal orders except that
credit for transfers to such plants shall
be limited to the quantity of milk
transferred from the supply plant to pool
distributing plants during the month.
Qualifying transfers to other order
plants shall not include transfers made
on the basis of agreed upon Class Il or
Class III utilization.

2. Section 1040.13 is revised to read as
follows:
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§ 104013 Producer milk.

“Producer milk" shall be the skim milk
and butterfat in milk from producers
that is:

{a) Received at a pool plant directly
from a producer excluding such milk
that is diverted from another pool plant;

(b) Received by a handler described
in § 1040.9(c);

(c) Diverted by the operator of a pool
plant to another pool plant; and

(d) Diverted by the operator of a pool
plant or by a handler described in
§ 1040.9(b) to a nonpool plant, other
than a producer-handler, subject to the
following conditions;

(1) In any month that less than 2 days’
production of a producer is delivered to
a pool plant, the quantity of milk of the
producer diverted during the month
shall not be producer milk;

(2) The total quantity of producer milk
diverted by a cooperative association or
by the operator of a pool plant may not
exceed 60 percent during each of the
months of October through March of the
total quantity of producer milk for which
it is the handler;

(3) Any milk diverted in excess of the
limits described in paragraph (d)(2) of
this section shall not be producer milk.
The diverting handler may designate the
dairy farmers whose diverted milk will
not be producer milk, otherwise the total
milk diverted on the last day of the
month, then the second-to-the-last day,
and so on in daily allotments will be
excluded until all of the over-diverted
milk is accounted for; and

(4) Milk which is subject to pooling
under another order. shall not be
producer milk.

3. Section 1040.73(d) is revised to read
as follows:

§1040.73 Payments to producers and to
cooperative

(d) On or before the last day of each
month for producer milk received during
the first 15 days of the month at not less
than the Class III milk price for the
preceding month, less any proper
deductions authorized in writing by the
producer,
[FR Doc. 8113665 Filed 5-7-81; K45 am)
BILLING CODE 3410-02-M

CIVIL AERONAUTICS BOARD
14 CFR Part 221a
[EDR-424; Docket No. 35139)

Fare Summaries
Dated: April 23, 1961.
AGENcY: Civil Aeronautics Board.

ACTION: Notice of proposed rulemaking.

SUMMARY: The CAB proposes to revoke
its requirement that certificated carriers
provide fare summaries at all ticketing
locations. This action is in response to a
petition by American Airlines.

DATES: Comments by: July 7, 1881.

Comments and other relevant
information received after this date will
be considered by the Board only to the
extent practicable.

Reguests to be put on the Service List
by: May 26, 1981,

The Docket Section prepares the
Service List and sends it to each person
listed, who then serves comments on
others on the list.

ADDRESSES: Twenty copies of comments
should be sent to Docket 35139, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C. 20428.
Individuals may submit their views as
consumers without filing multiple
copies. Copies may be examined in
Room 711, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. as soon as they are received.

FOR FURTHER INFORMATION CONTACT:
Joanne Petrie, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428; 202-873-5442.
SUPPLEMENTARY INFORMATION: 14 CFR
Part 221a, Fare Summaries, was adopted
by the Board in ER-979, 41 FR 55865,
December 23, 1978, In that rule, the
Board required certificated air carriers
to provide consumers with pamphlets
containing concise and easily
understandable information concerning
the various normal and discount
passenger fares offered on their
interstate and overseas routes. The
purpose of the rule was to provide
prospective travelers with an alternative
source of fare information so that
consumers could make an informed
choice among the types and levels of
fares offered.

Each summary had to list the current
fares, and the major qualifying
conditions for each of the 10 most
popular destinations from the origin city.
The summaries had to be updated
within 30 days of major changes or
within 8 months for minor changes.
Passengers could pick up a fare
summary at any ticket-selling location,
or could obtain a copy by mail.

American Airlines petitioned the
Board to modify Part 221a to eliminate
much of the “forbidding detail” so that
the fare summaries could be more
usable to the public. Delta Air Lines, in
its answer, urged the Board to totally
eliminate the fare summary requirement.
Delta argued that elimination would

benefit both carriers and the traveling
public by allowing carrier marketing
departments to develop the most
effective means of informing the
passengers of airline fares, without the
burden of producing the summaries.

The Board agreed in Order 79-8-116,
August 23, 1979, that fare summaries had
not accomplished their hoped-for goals.
We therefore granted American's
petition to review the fare summaries
rule. Pending completion of the
examination, the effectiveness of 14 CFR
Part 221a was suspended.

We have completed our examination
and have tentatively decided that Part
221a should be revoked. Part 221a did
not provide all the consumer benefits we
anticipated. Relatively few passengers
were aware that the summaries existed.
A large percentage of passengers choose
their flight and fare during a telephone
conversation with a reservations clerk
or a travel agent, so that they are not
able to pick up a fare summary at a
ticket sales location. Some passengers
find written material concerning fares
and conditions too complex to
understand, The information offered
was of limited value to some consumers
because the summaries included only
fares offered by a single carrier,

The cost burden on carriers to
produce the fare summaries appeared to
outweigh the benefits enjoyed by
consumers. Since the Deregulation Act,
discount fares and their accompanying
restrictions have been changing rapidly.
The fare summaries are useful only if
they are kept up to date, and if the fare
summary requirement were reimposed,
very frequent republication of the
pamphlets would be necessary, In a
period when we are encouraging
aggressive price competition, we will
not reimpose a rule that could
discourage price movement, and that we
havft:’ |found to be at best marginally
useful.

Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act, Pub. L.
96-354, took effect on January 1, 1981.
The Act is designed to ensure that
agencies consider flexible approaches to
the regulation of small businesses and
other small entities. It requires
regulatory flexibility analyses for rules
that, if adopted, will have a significant
economic impact on a substantial
number of small entities.

The analysis is required to describe
the need, objectives, legal basis for, and
flexible alternatives to the actions
proposed here. The first three
requirements are met by the discussion
above, The alternative approaches
would be to maintain the present rule, or
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modify it to make the fare summaries
more usable to the public. We have not
proposed the first alternative because
the rule is placing a burden on carriers
with only & marginal benefit to
consumers. We tentatively decided not
to modify the present requirements
because we believe the carriers
themselves can best decide how to
advertise their fares.

In addition, the analysis must include
a description of the small entities to
which this proposal would apply, the
reporting, recordkeeping or other
compliance requirements of this
proposed rule, and any other Federal
rules that may duplicate, overlap or
conflict with it. Although the rule's
effectiveness is currently suspended,
total elimination of the fare summaries
rule would affect approximately 25
certificated carriers that may be
considered small entities under the
Regulatory Flexibility Act. If the rule
were revoked, these carriers would be
free to choose any or no method for

ublicizing their fares without the
en of printing and distributing fare

summaries. The proposed revocation
would not impose any reporting or
compliance requirements. Finally, there
are no other Federal rules duplicating,
overlapping or conflicting with the
proposal.

Accordingly, the Civil Aeronautics
Board proposes to amend Chapter II of
14 CFR, as follows:

PART 221a—FARE SUMMARIES
[REMOVED]

1. Part 221a, Fare summaries, would
be revoked.

2. The effectiveness of Part 221a
would continue to be waived pending
issuance of a final rule in this
rulemaking.

(Secs. 204, 401, 403, 404, 411 of Pub. L. 85-726,
as amended, 72 Stal, 743, 754, 758, 760, 769,
(49 U.S.C. 1324, 1371,1373, 1374, 1381))

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
PR Doc. 81-13678 Filed 5-7-81. 845 am)
BILLING CODE §320-01-M

CONSUMER PRODUCT SAFETY
COMISSION

16 CFR Part 1301

Ban of Unstable Refuse Bins; Proposal
to Partially Revoke the Rule as it
Applies to Front-Loading, Small-
Capacity, Straight-Sided Refuse Binn;
Cancellation of Oral Presentation
AGENCY: Consumer Product Safety
Commission.

ACTION: Proposed partial revocation of
rule; cancellation of oral presentation.

SUMMARY: On March 30, 1981, the
Commission published a proposed
partial revocation of the ban of unstable
refuse bins, 16 CFR Part 1301 (46 FR
19247), On April 27, 1981, the
Commission announced an opportunity
for interested persons to make an oral
presentation of views on May 11, 1981,
in Los Angeles, California (46 FR 23469).
The Commission received no request to
make a presentation of views by May 4,
1981, the closing date for such requests.
Consequently, the Commission cancels
the hearing on the proposed revocation.
DATE: Written comments on the
proposed revocation can be submitted
until May 26, 1981,
ADDRESS: Written comments should be
addressed to the Office of the Secretary,
Consumer Product Safety Commission,
1111-18th St., NW, Washington, DC
20207,
FOR FURTHER INFORMATION CONTACT:
Douglas Noble, Office of Program
Management, Consumer Product Safety
Commission, Washington, DC 20207,
telephone (301) 492-8557.

Dated: May 6, 1961.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 81-14181 Filod 5-7-81; @43 am)
BILLING CODE 6355-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 229

[Release Nos. 33-6315; 34-17762; File No.
§7-884)

Proposed Amendments to Item 5 of
Regulation S-K Regarding Disclosure
of Certain Environmental

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed amendments to
regulations.

suMMARY: The Commission is
publishing for comment proposed
amendments to the regulations
governing disclosure of environmental
proceedings. The proposals would
permit the omission of disclosure
relating to certain environmental
proceedings and would require that
registrants provide interested persons
with the names and addresses of the
governmental authorities from which
compliance-related reports about
disclosable environmental proceedings
may be obtained. The proposed
amendments are intended to improve

the quality and utility of environmental
disclosure and to reduce burdens on
registrants.

pATE: Comments must be received on or
before September 1, 1981.

ADDRESSES: Comments should be
submitted in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549.
Comment letters should refer to File No.
S7-884. All comments received will be
available for public inspection and
copying in the Commission's Public
Reference Room, 1100 L Street, NW.,
Washington, D.C. 20549,

FOR FURTHER INFORMATION CONTACT:
Stephen W. Hamilton (202) 27223890,
Division of Corporation Finance,
Securities and Exchange Commission,
500 North Capitol Street, Washington,
D.C. 20549.

SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
today is publishing for comment!
proposed amendments to Item 5 of
Regulation S-K (17 CFR 229.20),* which
govens disclosure of legal proceedings
in certain filings under the Securities
Act of 1933 (15 U.S.C. 77a et seq.) and
the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.).? These proposals
would (1) establish a threshold which
would permit registrants to omit
disclosure about certain environmental
proceedings to which a governmental
authority is a party, and (2) require that
registrants either disclose the names
and addresses of the governmental
authorities from which compliance-
related reports pertaining to disclosable
environmental proceedings can be
obtained, or provide such names and
addresses to interested persons upon
written request.

The proposed amendments reflect the
Commission's experience in
administering the current environmental
disclosure provisions, as well as
recommendations made in the Staff
Report on Corporate Accountability
(“Staff Report ") which was issued by
the Commission's Division of
Corporation Finance in September 1960.°
The Commission believes that these

' 1t should be noted that, if the proposed revisions
of Regulation S-K and the Guides for the
Preparation and Filing of Registration Statements
and Reports are adopted as proposed, Item § of
Regulation S-K will be renumbered as Item 3, See
Release No. 33-6276 {December 23, 1980) [46 FR 78]

*If these proposals are adopted, the Commission
also will adopt corresponding amendments to
Instruction 5§ of Item 8 of Form S-18, 17 CFR 238.28.

3 Division of Corporation Finance, Securities and
Exchange Commission, Stoff Report on Corparate
Accountability, 96th Cong., 2d Sess. [Comm. Print
1080) (Senate Comm. on Banking, Housing and
Urban Affairs) (hereinafier Stoff Report].
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proposals, if adopted, would improve
the quality and ulility of environmental
disclosure to shareholders and investors
and would be compatible with the
procedural mandate of the National
Environmental Policy Act (“NEPA").*In
addition, the proposals would have a
concomitant effect of reducing burdens
on registrants,

Pursuant to Section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the. Acting Chairman of the
Commission has certified that the
amendments proposed herein will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. This
certification, including the reasons
therefor, is attached to this release.

I. Background

Over the past decade, the Commission
has taken several actions to improve the
environmental disclosures made to
shareholders and investors, These
actions have been based on the
Commission's recognition of the
importance of environmental
information to informed investment and
voting decisions, and the unique
mandate to consider the environment
which was imposed on all federal
agencies by NEPA.

The Commission’s initial action in the
environmental area came in 1971 when
it issued an interpretive release which
alerted registrants to the potential
disclosure obligations that could arise
from material environmental litigation
and the material effects of compliance
with environmental laws.® After an
assessment of the disclosures elicited
under the 1971 release, the Commission
determined that more specific disclosure
standards were necessary.

In 1973, the Commission adopted
amendments to certain of its registration
and reporting forms to require more
meaningful disclosure of environmental
information.® These amendments
required disclosure of (1) the material
effects compliance with federal, state
and local environmental laws may have
on the capital expenditures, earnings
and competitive position of the
registrant, and (2) any material pending
or contemplated administrative or
judicial proceedings involving federal,
state or local environmental laws, as
well as any environmental proceeding

'42 US.C. 4321 et seq. Section 102(1) of NEPA
provides that “to the fullest extent possible . . . the
policies, regulations and public laws of the United
States shall be interproted and administered in
accordance with the policies set forth” in NEPA. Id.
wt 4332(1).

*Relense No, 33-5170 (July 18, 1971) (36 FR 13989].
P:mﬁ)l.;lule No. 33-5386 (April 20, 1973) (38 FR

by a governmental authority. While
these amendments called for disclosure
of all environmental proceedings
involving governmental authorities, the
Commission recognized that a complete
description of each such proceeding
might cause disclosure documents to be
excessively detailed without a
commensurate benefit to investors.
Therefore, the Commission also adopted
at that time a provision which allowed
registrants to group similar
governmental proceedings and to
describe them generically.”

Following litigation concerning both
the denial of a rulemaking petition and
the promulgation of the 1973
amendments,® the Commission in 1975
initiated public proceedings * to elicit
comments on whether further
rulemaking in the environmental area
was appropriate. As a result of these
proceedings, the Commission in 1976
amended its forms specifically to require
disclosure of any material estimated
capital expenditures for environmental
control facilities for the remainder of the
registrant’s current fiscal year and its
succeeding fiscal year, and for any
further periods that are deemed
material.'® These provisions regarding
capital expenditures and effects of
compliance and legal proceedings
subsequently were promulgated without
substantive change as current Items
1(c)(2)(iii) ** and 5,"* respectively, of
Regulation S-K.

The Commission has taken actions to
enforce these requirements in
appropriate cases '* and has published
an interpretive release concerning the
scope of these requirements.'* In

"This provision currently is contained in
Instruction 5 to Item 5 of Regulation S-K.

* See Notural Resources Defense Council, Inc. v.
SEC, 389 F. Supp. 689 (D.D.C. 1974), See also
Natural Resources Defense Council, Inc. v. SEC, 008
F.2d 1031 (D.C, Cir, 1979), revg 432 F. Supp. 1190
(D.D.C. 1977), A more complete description of this
litigation is contained in the Staff Report at 251-509,

*See Release No. 33-5560 (February 11, 1675) [40
Fr 7013),

'“Release No, 33-5704 (May 5, 1976) [41 FR 21832).

' Release No. 33-5893 (November 23, 1077) 42 FR
65554).

"Reloase No. 33-5040 (July 29, 1978) [43 FR
34407).

Y See In re Occidental Petroleum Corporation.
Release No. 34-16500 (July 2, 1980} /n re United
States Steel Corporation, Release No. 34-16223
(September 27, 1979). See also SEC v. Allied
Chemical Corporation. Civil No. 77-373, Litigation
Release No, 7811 (March 4, 1977).

"Release No, 33-6130 (September 27, 1678) [44 FR
56924) which concerned disclosure of {1) the total
costs of complying with environmental laws, (2)
contemplated proceedings by governmental
authorities and (3) policies concerning, or approach
toward, compliance with environmental laws. It
should be nofed that the instant proposals would
not affect the positions set forth in parts (1) and (3)
of that release, or the broad interpretation of the
term “proceeding” contained in part (2) of that

addition, the Commission has continued
to explore ways in which environmental
disclosures can be made more
meaningful to investors and
shareholders while not unduly
burdening registrants. In particular, the
Commission’s corporate governance
proceeding. which was initiated in
1977, elicited oral and written
comments on a number of issues
affecting environmental disclosure, such
as the relevance of socially significant
information, including matters related to
the environment, to informed voting
decisions.* )

The corporate governance proceeding
resulted in certain staff
recommendations, as set forth in the
Staff Report,'? concerning the
Commission’s environmental disclosure
provisions. The proposals in this release
are based on the alternatives considered
and the recommendations made in the
Staff Report, as well as on the
experience which the Commission has
gained over the last decade in
developing and administering its rules
and regulations on environmental
matters.

IL. Synopsis of Proposed Amendments
A. New Threshold

Currently, Item 5 of Regulation S-K
requires, among other things, disclosure
of all pending or contemplated
environmental proceedings to which a
governmental authority is a party
(“governmental proceedings"). This
disclosure standard for governmental
proceedings differs from, and is broader
than, the standard applicable to other
types of environmental proceedings,
which are subject to disclosure
thresholds. In particular, Instruction 5 to
Item 5 specifies that a proceeding
involving primarily a claim for damages
must be described if the amount
involved, exclusive of interest and costs,
exceeds 10 percent of the registrant’s
current assets on a consolidated basis.

When the governmental proceedings
requirement first was adopted in 1973,
the Commission believed that requiring
disclosure of all governmental
proceedings was an effective method to
inform investors and to promote
environmental goal.'® The Commission's

release. The proposals would, however, eliminate
the requirement to disclose a// proceedings to which
a governmental authority is a party, and sccordingly
the language to that effect in the 1979 release would
be rescinded.

' See Release No. 34-13901 (August 29, 1677) [42
FR 44800].

"*These comments are summarized and discussed
in the Staff Report at 250-86.

'T1d. at 284-86,

" See Text accompanying notes 6-7 supro
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review of the disclosure generated by
the governmental proceedings provision
and comments received from the public
indicates, however, that this provision
may not be fully accomplishing its
intended results. The Commission is
aware of numerous instances in which
disclosures of more significant
environmental proceedings have been
obscured by lengthy disclosures of
relatively inconsequential governmental
proceedings, '* particularly proceedings
which involve small fines or relatively
small capital expenditures.™

In the Cqmmission's view, the
overwhelming amount of information
which often is elicited by the current
environmental provisions results in less
readable disclosure documents and
makes it more difficult to identify
significant environmental proceedings.
This impedes the Commission's ability
to fulfill its obligation under the federal
securities laws of ensuring that
investors and shareholders receive full
and fair disclosure of all material
information necessary for informed
decision-making. Moreover, it appears
that the current lengthy environmental
disclosures, because they may tend to
focus attention on less important
matters, may be doing little to enhance
understanding of the economic impact
on the registrant of significant
environmental concerns.

As a result, the current environmental
disclosure system actually may hinder
informed evaluations by investors and
shareholders, A similar concern was
expressed In the Staff Report after an
extensive analysis of information
gathered in the corporate governance
hearings,* and in remarks made by
commentators in connection with other
Commission initiatives.™

The Commission believes that it could
more fully satisfy its responsibilities
under the federal securities laws if
environmental disclosures were focused
on significant environmental
proceedings and were not interspersed

" The Comunission has found, for example, that
environmental disclosures made by steel companies
and utilities often take up several pages in the
Annual Report on Form 10-K {17 CFR 249.310).

* Lengthy environmental disclosures typically
contain information about governmental
proceedings which result in fines under $100,000 and
in many cases as low as $100. Similarly, information
often is given aboutl governmental proceedings
which involve relatively minor capital expenditures
which are incurred. for example, to obtain a
regulatory permit,

3 Staff Report st 285-86.

# For example, one commentator on the proposed
revisions 1o Form 10-Q (which were adopted in
Release No, 33-6288 (February 9, 1881) [46 FR
12480]) stated that disclosure of insignificant
environmental proceedings Is a significant
management burden with no real benefit to the
disclosure system (File No, S7-850).

with information about relatively
inconsequential matters. Moreover, the
Commission believes that clarity and
comprehensibility of environmental
disclosure effectively promotes goals of
NEPA and thus conform with the
Commission's mandate under Section
102(1) of that Act.® The Commission
therefore is proposing to amend
Instruction 5 to Item 5 by adding a new
threshold for disclosure of governmental
proceedings. The proposed new
threshold also would reduce burdens on
registrants.®

The proposed new threshold would
replace the existing language in
Instruction 5 which mandates disclosure
of all governmental proceedings, and in
its place would require disclosure of (a)
all environmental proceedings, including
governmental proceedings, which are
material to the business or financial
condition of the registrant, (b) damage
actions, or governmental proceedings
involving potential fines, capital
expenditures or other charges, in which
the amount involved exceeds 10 percent
of current assets, and (c) governmental
proceedings, unless the registrant
reasonably believes such proceedings
will result in fines of less than $100,000.
The proposed threshold would be added
to Instruction 5 by revising a portion of
that Instruction’s existing language and
dividing it into three clauses, designated
{a), (b) and (c). The three proposed
clauses are in the alternative, and
disclosure of a proceeding would be
required if the provisions of any one of
the clauses are satisfied. In addition, the
term “proceeding,” for purposes of the
proposed clauses, would include all
proceedings which generally involve the
same issues,*®

B See note 4 supra.

*This proposal. by eliminating discussions about
less significant matters, also should facilitate the
efforts which some registrants currently are making
10 improve the effectiveness and readability of their
environmental disclosures by using separate
paragraphs or headings to distinguish general
environmental information, such as broad
discriptions of various legal requirements and
standards, from information relating to specific
environmental proceedings. The Commission
believes that disclosures significant proceedings
should be readily identifiable, and should not be
obscured by, or buried within, general discussions,
and therefore encournges registrants lo continue
and expand this practice.

*This would require aggregation of those
proceedings which present in large degree the same
issues, just as current Instruction 2 to ltem §
requires such grouping in determining whether the
10 percent of gurrent assots exclusion for Jegal
proceedings generally is available. Accordingly,
registrants would be required to aggregate the
potential financial consequences of proceedings
which generally involve the same legal or factual
issues when determining whether the thresholds in
proposed clauses (a), (b) and (c) have been
exceeded. This aggregation would be required even

Proposed clause (a) would retain
without change the current provision
which requires disclosure of
environmental proceedings that are
material to the business or financial
condition of the registrant. Disclosure of
a governmental proceeding, as well as a
proceeding involving private parties,
would be required under this proposed
clause if the proceeding was material to
the registrant, regardless of whether the
conditions of proposed clause (b) or (c)
are satisfied.

Proposed clause (b) would make the
disclosure requirement applicable to
governmental proceedings consistent
with the disclosure threshold applicable
to proceedings involving claims for
damages. This proposed clause would
retain the current provision which
requires disclosure of damage actions in
which the amount involved exceeds 10
percent of current assets on a
consolidated basis and, in addition,
would apply this same current assets
threshold to all proceedings, including
governmental proceedings, which may
result in monetary sanctions, capital
expenditures, deferred charges or
charges to income. This proposal would
permit the omission of information
about a governmental proceeding which
is not otherwise disclosable and which
involves potential fines, capital
expenditures or other charges which do
not constitute 10 percent of the
registrant’s consolidated current assets.
In addition, the phrase “deferred
charges or charges to income” would be
included in proposed clause (b) to
encompass those situations in which, for
example, the registrant chooses lo shut
down a relatively insignificant plant,
rather than make the necessary capital
expenditures, and therefore must make
a charge against income.*

Finally, proposed clause (c) would
require disclosure about governmental
proceedings involving potential fines,
unless the registrant reasonably
believes that such proceedings will
result in fines of less than $100,000. The
$100,000 fine threshold is based, in part,
on the Commission's review of the
actual fines assessed in enviornmental
proceedings. This proposal would not
automatically require disclosure of any
proceeding in which the possible
maximum fine which could be imposed

if none of the proceedings individually exceeded the
proposed thresholds.

*The proposals are not intended 1o and, if
adopted as proposed or in modified form, would not
affect Item 1(c)(2){iii) of Regulation S-K, which
requires a registrant to consider afl capital
expénditures or other costs when making the
aggregate disclosures required pursuant to ltem
1e)(2)(ui).
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is $100,000 or more, but rather would
permit registrants to consider both the
amount of any potential fine and the
probability that this maximum penalty,
as opposed to a lesser fine, actually will
he imposed. Even if disclosure of a
governmental proceeding is not required
under proposed clause (a) or (b),
disclosure would be required under
proposed clause (c) unless the registrant
reasonably believes that the proceeding
will result in a fine of less than $100,000.
Of course, this reasonable belief would
have to exist at the time the disclosure
document is filed, and such belief would
have to be reevaluated in connection
with future filings if circumstances
change with respect to a particular
proceeding.*” ;

The Commission believes that
disclosure of fines by governmental
authorities may be of particular
importance in assessing a registrant’s
environmental compliance problems.
Proceedings involving fines (as opposed,
for example, to proceedings involving
capital expenditures necessary to obtain
regulatory permits) may be more
indicative of possible illegality and
conduct contrary to public policy.
Accordingly, the Commission does not
view a disclosure threshold related
solely to a percentage of assets as
appropriate in this context. At the same
time, the Commission's review of
environmental disclosure has shown
that the significance of a governmental
proceeding does not necessarily
correlate with the potential monetary
sanction that could be imposed, since
such a proceeding, while involving a
possible penalty which is great,* may
be resolved with a sanction that is less
substantial,

Proposed clause (c) would take these
considerations into account and would
be, in the Commission's view, a more
accurate benchmark of the significance
of a governmental proceeding. This
proposed clause would require
disclosure of governmental proceedings
which, while not directly involving
substantial issuer assets, are important
In evaluating the issuer's environmental
compliance and its impact on the
issuer's operations, It also would allow
the omission of disclosure about

*'Moreover, if # proceeding were omitted under
proposed clause (c) and, before the issuer's next
fillng requiring environmental disclousre, this
proceeding terminates and results in a fine of
$100.000 or more, disclosure would be required by
{lem 1 of Part II of the Quarterly Report on Form 10~
Q. 17 CFR 240.318a, which specifies that information
ibout the termination of any proceeding disclosable
under ltem 5 must be provided.

* For example, under the Clean Air Act, 42 US,.C.
1857 ot seq., as amended by Pub. L. 91-604, the
Environmental Protection Agency may seek a civil
fine of up 1o $25,000 per day of violation.

immaterial governmental proceedings
which, based on the registrant's
reasonable belief, will result in
relatively inconsequential fines. By
improving the clarity and
informativeness of disclosure, the
Commission believes that this proposal
is consistent with its responsibilities
under both the Federal securities laws
and NEPA.

The Commission recognizes, however,
that a reasonable belief standard for
disclosure in some instances would
require registrants to make difficult
judgments about the ultimate outcome of
a still-pending proceeding. Therefore,
the Commission solicits comments on
whether proposed clause (c¢) should
contain a more definite disclosure
threshold, and, if so, whether a
threshold based on the actual fine
imposed in a proceeding after it is
completed should be adopted. The
Commission also seeks comments on
whether, assuming the reasonable belief
standard is adopted, the $100,000 figure
is an appropriate disclosure threshold.

The Commission is aware that these
proposals, if adopted, may no longer
provide investors and shareholders with
information about all of the
governmental proceedings involving a
registrant, as is the case today.
Information about the total number of
governmental proceedings may be
indicative of the registrant's policies
concerning, or approach toward,
compliance with environmental laws,
The Commission solicits comment on
the need for, and feasibility of, an
additional provision which would
require a brief aggregate disclosure of
the number of, and total amount
involved in, governmental proceedings
not otherwise disclosable under the
proposals. Comments on whether such a
provision, if adopted, should contain an
exclusion for clearly de minimus
proceedings also would be helpful.

If adopted, the proposal also would
delete the current provision which
allows similar proceedings to be
grouped and described generically. This
provision originally was adopted
because of the lack of a disclosure
threshold for governmental
proceedings.* Despite this provision for
grouping on a generic basis, the
disclosures of environmental
proceedings involving governmental
authorities have been excessively
lengthy and detailed and have tended to
obscure the disclosures of more
significant proceedings. If the proposed
new threshold is adopted, it appears
that such a provision would no longer be
necessary. Nevertheless, the

™ See text accompanying note 7 supra.

Commission is soliciting comments on
whether the grouping provision should
be retained, and if so under what
circumstances, if the proposed new
threshold is adopted.

Finally, the Commission notes that
both the Clean Air Act and the Clean
Water Act contain provisions which
require, upon conviction of certain
offenses under those Acts, that a facility
be placed on a “List of Violating
Facilities" (“List") until the condition
giving rise to such conviction has been
corrected.? The Administrator of the
Environmental Protection Agency also
has promulgated regulations which
permit the Assistant Administrator to
place a facility on the List under certain
other egregious circumstances.” So long
as a facility remains on the List, no
Federal agency may contract for goods,
materials or services at the facility.
While disclosure of placement on the
List in many instances would be
required under proposed clause (a) or
(b), the Commission seeks comments on
whether the mere fact of being placed
on the List, or being notified of possible
placement on the List, should be
required in all instances.

B. Additional Information

As the Commission noted in its 1975
environmental proceeding, some
shareholders and investors may be
interested in additional environmental
information beyond that required
pursuant to the Commission's disclosure
rules described above.* In 1975, the
Commission proposed provisions that
would have required a registrant to
provide a list of its most recently filed
environmental compliance reports
which indicate that the registrant has
not met, at any time within the previous
twelve months, any applicable
environmental standard established
pursuant to a federal statute.® The
Commission ultimately determined not
to go forward with this proposal in part
because no means existed to distinguish
between significant and de minimis
noncompliance with environmental
standards.*

% Section 306, 42 U.S.C. 7608, and Section 508, 33
U.S,C. 1388, respectively.

¥ 40 CFR Part 15, Pursuant 1o these regulations,
the Assistant Administrator may place & facility on
the list based on, among other things, any
injunction, order, judgment, decree or other form of
civil ruling by a Federal, State or local court {ssued
us a result of noncompliance with clean air or water
standards, of a conviction in State or Jocal court for
noncompliance with such standards.

* See Release No. 33-5627 (October 14, 1975) [40
FR 51658). See olso Stoff Report at 2680-82.

* Release No. 33-5627 (October 14, 1975) [40 FR
51656).

¥ Relense No. 33-5704 (May 6, 1976) [41 FR 21832).
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The Commission now believes that,
assuming the proposed new threshold is
adopted, it would be possible to develop
a relatively simple requirement which
would provide shareholders and
investors with a means of obtaining
specific information concerning
significant environmental proceedings.
without unduly burdening registrants,
and without requiring the listing of
information related to insignificant
proceedings. As recommended in the
Staff Report,® the Commission proposes
to adopt an additional amendment to
Instruction 5 to Item 5 which would
require that registrants list (or make
available upon request) the names and
addresses of those governmental
authorities from which compliance-
related reports * concerning significant
(i.e., disclosable under the proposed
threshold) environmental proceedings
can be obtained.?” The Commission
requests comments on: the need for this
proposal; the burdens, if any, it would
impose on registrants; and any
alternatives to this proposal.
Commentators are also requested to
consider whether the term “compliance-
related reports” is sufficiently acourate
and specific to achieve the intended
results of the proposal.

The Commission also invites comment
concerning the usefulness to investors
and shareholders of the proposed listing
of names and addresses of
governmental authorities. Specifically,
the Commission inquires whether the
disclosure provided by this proposal
would be used primarily in connection
with voting decisions, or primarily in
connection with investment decisions,
or whether it would be of equal
usefulness in both contexts. Information
concerning the manner in which the
data contained in compliance-related
reports would be utilized in determining
whether to purchase, hold or sell
securities, or whether to give a proxy,
would be especially useful to the
Commission in evaluating this proposal.

In addition, the Commission solicits
comment on whether the proposals

W Staff Report at 284-86.

"The Commission is using the phrase
“compliance-related reports™ to mean those
communications which registrants are required to
send to governmental suthorities and which
indicate. or may Indicate, noncompliance with an
npplicable environmental standard or limitation.

" This type of proposal essentially would
sccomplish the same and would be much
more workable than a provision which would
require disclosure of detailed compli rel
information (or summaries thereof) in filings with
the Commission. Detailed compliance data would
exacerbate the readability problems resuiting from
the already-existing welter of environmental
disclosure which the Commission is attempting to
reduce through the proposed threshold. See also
Staff Report st 278-86.

4

would have an adverse effect on
competition or would impose a burden
on competition which is not necessary
or appropriate in furtherance of the
purposes of the federal securities laws.

Text of Proposed Amendments

(Attention—The text of the following
proposed amendments uses » < arrows 1o
indicate additions and [ ] brackets to
Indicate deletions.)

PART 229—STANDARD '
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933
AND SECURITIES EXCHANGE ACT OF
1934—REGULATION S-K

1. Section 229.20 is proposed to be
amended by revising Instruction 5 to
Item 5 as follows:

§ 229.20 Information required in
document.

Item 5. Legal proceedings.

Instructions.

5. Notwithstanding the foregoing,
»an - administrative or judicial
proceeding[s] »(including, for
purposes of this Instruction, proceedings
which present in large degree the same
issues) s arising under any federal, state
or local provisions which have been
enacted or adopted regulating the
discharge of materials into the
environment or otherwise relating to the
protection of the environment, shall not
be deemed “ordinary routine litigation
incidental to the business” and shall be
described if »(a) - such proce is
material to the business or financia
condition of the registrant [or if it] »,
(b) such proceeding -« involves primarily
a claim for damages, »or involves
potential monetary sanctions, capital
expenditures, deferred charges or
charges to income, - and the amount
involved, exclusive of interest and costs,
exceeds 10 percent of the current assets
of the registrant and its subsidiaries on
a consolidated basis [. Any such
proceedings by governmental authorities
shall be deemed material and shall be
described whether or not the amount of
any claim for damages involved exceeds
10 percent of current assels on a
consolidated basis and whether or not
such proceedings are considered
“ordinary routine litigation incidental to
the business”; provided however, that
such proceedings which are similar in
nature may be grouped and described
generically stating: the number of such
proceedings in each group; the issues
generally involved; and, if such
proceedings in the aggregate are
material to the business or financial

condition of the registrant, the effect of
such proceedings on the business or
financial condition of the registrant.J »
or {c) a governmental authority is a
party to such proceeding and such
proceeding involves potential monetary
sanctions, unless the registrant
reasonably believes that such
proceeding will result in no monetary
sanctions, or in monetary sanctions,
exclusive of interest and costs, of less
than $100,000. In addition, if a
proceeding is disclosable under this
Instruction, the registrant shall state the
name and address of each governmentu
authority from which any compliance-
related reports relating to each such
proceeding may be obtained, or, in lieu
thereof, shall include a statement which
indicates that such names and
addresses will be furnished without
charge lo any interested person upon
written request and includes the name
and address of the person to whom suc!
request should be directed. =

Authority: These amendments are
being proposed pursuant to the authority
in Sections 6, 7, 8, and 19{a) of the
Securities Act of 1833 and Sections 12,
13, 15(d) and 23(a) of the Securities
Exchange Act of 1934,

(Secs. 6, 7, 8, 10, 18{a), 48 Stat. 78, 79, 81. 85;
secs, 205, 200, 48 Stal. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stal. 685; sec. 1, 78 Stat
1051; sec. 308(a)(2], 90 Stal. 57; secs. 12, 13,
15(d), 23(a) 48 Stat. 892, 894, 895, 801; secs, 1.
3, B, 40 Stat. 1375, 1377, 1379; sec. 203{a), 49
Stal. 704; sec. 202, 68 Stat. 686: secs. 3, 4, 5. 6,
78 Stat, 565-568, 569, 570-574, secs. 1, 2, 3, 62
Stat, 454, 455; secs. 28{c), 1, 2, 3-5, 84 Stal.
1435, 1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9,
10, 18, B9 Stat. 117, 118, 119, 155; sec. 308(b),
90 Stat, 57; secs, 202, 203, 204, 91 Stat. 1484,
1498, 1499, 1500; 15 U.S.C. 77£. 77g. 77h, 77j,
77s(a), 76lL, 78m. 780(d), 78w{a))

By the Commission.

George A. Fitzsimmons,
Secretary.
May 4, 1981,

Regulatory Flexibility Act Certification

1. Philip A. Loomis, Jr., Acting Chairman of
the Securities and Ex Commission,
hereby certify, pursuant to 5 U.S.C. 605(b),
that the proposed amendments to the
Commission's environmental disclosure
provisions set forth in Release No. 33-6315
{May 4, 1981), if promulgated, will not have «
significant economic impact on any entity
subject to the amendments, and therefore will
not have a significant economic impact on a
substantial number of small entities. The
reasons for this certification are that the
proposed amendments (1) will apply only to
those entities {including small entities) that
already are subject to the Commission's rules
and regulations, and (2) are expected to result
in a minor net reduction in costs to all
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registrants, in that the proposals would permit
the umission of certain currrently mandated
disclosures and would require only relatively
short additional disclosures of information
readily available to registrants.

Dated: May 4, 1881,
Philip A, Loomis, Jr.,
\cting Chalrman.

# Doc. 81-14007 Filed 5-7-81: B:45 am)]
SILLING CODE 8010-01-M

- —

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 271
[ Docket No. RM79-76 (Colorado—14)]

High-Cost Gas Produced From Tight
Formations; Colorado

AGENCY: Federal Energy Regulatory
Commission.

acTion: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
§ 271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
notice of proposed rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the State of
Colorado Oil and Gas Conservation
Commission that the Dakota Formation
be designated as a tight formation under
§ 271.703(d).

DATE: Comments on the proposed rule
are due on June 3, 1981. Public Hearing:
No public hearing is scheduled in this
docket as yet. Written requests for a
public hearing are due on May 19, 1981.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
NE., Washington, D.C, 20426.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8307, or Victor
Zabel, (202) 357-8616.

Issued: May 4, 1981,

L. Background

On April 23, 1981, the State of
Colorado Oil and Gas Conservation
Commission (Colorado) submitted to the
Commission a recommendation, in
accordance with § 271.703 of the
Commission's final regulations (45 FR
568034, August 22, 1980), that the Dakota
Formation located in Mesa and Garfield
Counties, Colorado, be designated as a
tight formation. Pursuant to
§ 271.703(c)(4) of the regulations, this
Notice of Proposed Rulemaking is
hereby issued to determine whether
Colorado's recommendation that the
Dakota Formation be designated a tight
formation should be adopted. The
United States Geological Survey concurs
with Colorado’s recommendation.
Colorado's recommendation and
supporting data are on file with the
Commission and are available for public
inspection.

IL Description of Recommendation

The recommended formation
underlies certain lands in Mesa and
Garfield Counties, Colorado. The area is
approximately six to eight miles
northeast of the city of Grand Junction,
Colorado, and surrounds the town of
DeBeque. The area is bordered by the
Book Cliffs outcrop of the Mesaverde
formation to the southwest and is
traversed by the Colorado River. The
recommended area contains 334,995
acres and consists of all or portions of
Townships 7 through 11 South, Ranges
96 through 100 West, 6th P.M.
Approximately 78 percent of this land is
federal acreage and 22 percent is fee,
The average depth to the top of the
Dakota Formation is 7075 feet. The
formation ranges from 160 to 275 feet in
thickness.
1L Discussion of Recommendation

Colorado claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing in Cause No. NG-19 convened
by Colorado on this matter
demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Colorado further asserts that existing
State and Federal Regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers.

Accordirgly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by Colorado
that the Dakota Formation, as described
and delineated in Colorado's
recommendation as filed with the
Commissian, be designated as a tight
formation pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, D.C.
20426, on or before June 3, 1981. Each
person submitting & comment should
indicate that the comment is being
submitted in Docket No. RM79-76
(Colorado—14), and should give reasons
including supporting data for any
recommendations. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission’s
Office of Public Information, Room 1000,
825 North Capitol Street NE,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing that
they wish to make an oral presentation
and therefore request a public hearing.
Such request shall specify the amount of
time requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than May 19, 1981.

(Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3342)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Chapter I, Title 18, Code of
Federal Regulations, as set forth below,
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in the event Colorado's recommendation
is adopted.

Kenneth A. Williams,
Director, Office of Pipeline and Producer
Regulation.

Section 271.703(d) is amended by
adding new subparagraph (48) to read as
folllows:

§271.703 Tight formations.

(d) Designated tight formations. The
following formations are designated as
tight formations. A more detailed
description of the geographical extent
and geological parameters of the
designated tight formations is located in
the Commission’s official file for Docket
No. RM78-76, subindexed as indicated,
and is also located in the official files of
the jurisdictional agency that submitted
the recommendation.

(25) through (47) [Reserved]

{(48) Dakota Formation in Colorado
RM79-76 (Colorado—14)

(i) Delineation of formation. The
Dakota Formation is found in Mesa and
Garfield Counties, Colorado, and
consists of all or portions of Townships
7 through 11 South, Ranges 96 through
100 West, 6th PM.

{ii) Depth. The Dakota Formation
occurs al an average measured depth of
7075 feet.

[FR Doc. $1-12602 Filed 5-7-81: 845 um]
BILLING COOE 8450-85-M

18 CFR Part 271
[Docket No. RM79-76 (Colorado—15)]

High-Cost Gas Produced From Tight
Formations; Colorado

AGENCY: Federal Energy Regulatory
Commission.

AcTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
§ 271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
notice of proposed rulemaking by the

Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the State of
Colorado Oil and Gas Conservation
Commission that the Dakota formation
be designated as a tight formation under
§ 271.703(d).

DATE: Comments on the proposed rule
are due on June 3, 1981.

PUBLIC HEARING: No public hearing is
scheduled in this docket as yet. Written
requests for a public hearing are due on
May 19, 1961.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
N.E., Washington, D.C. 20428.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8307, or Victor
Zabel, (202) 357-8616.

Issued May 4, 1961.

1. Background

On April 23, 1981, the State of
Colorado Oil and Gas Conservation
Commission (Colorado) submitted to the
Commission a recommendation, in
accordance with § 271.703 of the
Commission's final regulations (45 FR
56034, August 22, 1980), that the Dakota
formation located in Garfield and Rio
Blanco Counties, Colorado, be
designated as a tight formation.
Pursuant to § 271.703(c)(4) of the
regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Colorado's
recommendation that the Dakota
Formation be designated a tight
formation should be adopted. The
United States Geological Survey concurs
with Colorado's recommendation.
Colorado's recommendation and
supporting data are on file with the
Commission and are available for public
inspection.

IL. Description of Recommendation

The recommended formation

underlies portions of Garfield and Rio
Blanco Counties, Colorado. The
recommended area is located in the
Dougla Creek Arch area approximately
50 to 70 miles northwest of the city of
Grand Junction. The area contains
approximately 264,538 acres, consisting
of all or portions of Townships 3 through
8 South, Ranges 98 through 103 West, 6th
P.M. Approximately 85 percent of this
land is federal acreage and 15 percent is
fee. The depth to the top of the Dakota
Formation ranges from 5,480 to 9,225 feet
and averages 6,993 feet. The thickness of
;ha formation ranges from 100 to 200

eel. -

111. Discussion of Recommendation

Colorado claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing in Cause No. NG-15 convened
by Colorado on this matter
demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2){i)(B): and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Colorado further asserts that existing
State and Federal Regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 87, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by Colorado
that the Dakota Formation, as described
and delineated in Colorado's
recommendation as filed with the
Commission, be designated as a tight
formation pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, on or before June 3, 1981. Each
person submitting a comment should
indicate that the comment is being
submitted in Docket No. RM79-76
(Colorado—15), and should give reasons
includ