e

US. GOVERNMENT

1-5-81
Vol. 46 No. 2
Pages 859-1248

Monday
January 5, 1981

1222

1120

931

1132

859

935

1049

Highlights

Grant Programs USDA/SEA solicits applications
for special research grants program for FY 1981
(Part VII of this issue)

Nondiscrimination on the Basis of Handicap
Treasury/RSO issues final rules; effective 2-4=81
(Part III of this issue)

Nondiscrimination SBA proposes rule concerning
nondiscrimination in financial assistance programs
of SBA: comments by 2-27-81

Post Employment Conflicts of Interest
EXIMBANK revises rules; effective 2-4-81 (Part IV
of this issue)

Public Works and Development Facilities Program
Commerce/EDA issues interim rule setting forth
requirements for funding certain types of projects;
effective 1-5-81; comments by 3-6-81

Textiles FTC proposes amendment concerning
care labeling of textile products and leather
clothing: comments by 2-4-81

Imports ITC makes determination concerning
snow-grooming vehicles and parts and accessories
from the Federal Republic of Germany

CONTINUED INSIDE
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1234
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Automated Data Processing Equipment GSA
issues procurement and property management
regulations; effective 1-15-81 (2 documents) {Part V!
of this issue)

Toxic Substances EPA approves premanufacture
exemption application for carbomonocyclic
anhydride alkanediols

Metal Coll Surface Coating EPA proposes
standards of performance to limit emissions of
volatile organic compounds (VOCs) from coating
operations; comments by 3-6-81 (Part Il of this
issue)

Small Businesses SBA issues notice concerning
maximum annual cost of money to small business
concerns

Controlled Substances Justice/DEA proposes 1o
place the drug temazepam into Schedule IV of the
Controlled Substances Act; comments by 3-6-81

Crop Insurance FCIC gives notice of offer to
provide reinsurance for writers of multiple-peril
crop insurance policies; effective on 1-5-81

Postal Service PRC serves notice of postponement
of annual review of rules of practice

Federal Credit Unions NCUA proposes rules
concerning penalty for early withdrawal of funds
from share certificate accounts in the event of
bankruptcy and proposes rules concerning effective
date of share certificate ceiling rates; comments by
2-23-81 (2 documents)

Privacy Act

DOD/DIS (2 documents)
DOD/Army
Sunshine Act Meetings
Separate Parts of This Issue

Part Il, EPA

Part Ill, Treasury/ORS

Part 1V, -import Bank
Part V, EP

Part VI, GSA

Part VII, USDA/SEA

Part VIii, DOT/FHWA

Part IX, CSA

Part X, DOE/SOLAR

Part XI, DOE/ERA
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934
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982
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ACTION

PROPOSED RULES

Improving Government regulations:
Regulatory agenda

Agriculture Department
See also Animal and Plant Health Inspection
Service; Federal Crop Insurance Corporation;
Forest Service: Science and Education
Administration.
NOTICES
Import quotas and fees:

Sugar: quarterly determination

Animal and Plant Health Inspection Service
RULES
Livestock and poultry quarantine:

Exotic Newcastle disease

Army Department

NOTICES

See also Engineers Corps.
Privacy Act; systems of records

Blind and Other Severely Handicapped,
Committee for Purchase from

NOTICES

Procurement list, 1981; additions and deletions (2
documents)

Census Bureau

NOTICES

Committees; establishment, renewals, terminations,

elc.:
American Economic Association Census
Advisory Committee
American Marketing Association Census
Advisory Committee
American Statistical Association Census
Advisory Committee
Housing for 1980 Census Advisory Committee
Population Statistics Census Advisory Committee
Spanish Origin Population for the 1980 Census
Advisory Committee

Centers for Disease Control
See also National Institute for Occupational Safety
and Health
NOTICES
Committees; establishment, renewals, terminations,
etc.:

Mine Health Research Advisory Committee

Civil Aeronautics Board
PROPOSED RULES
Tariffs; maximum amounts, and commissions to
freight forwarders: deferral of rulemaking
NOTICES
Certificates of public convenience and necessity
and foreign air carrier permits (2 documents)
Hearings, etc.;

Air lllinois, Inc.
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946

1071

995

1234

961
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892

884
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Air Transport Association of America

Aspen Airways, Inc.

Carrier selection case for New Bedford, Mass.
Century Airlines, Inc.

Competitive marketing of air transportation
Continental Air Lines, Inc,, et al;; Trust Territory
service mail rates increase

Mississippi Valley Airlines, Inc.

Reeve Aleutian Airways, Inc.; fuel surcharge for
mail carriage

Wien Air Alaska, Inc., et al.: service mail rates

Coast Guard

PROPOSED RULES

Vessel traffic management, etc.:
St. Marys River vessel traffic service;
establishment

NOTICES

Meetings:
Boating Safety National Advisory Council

Commerce Department
See also Census Bureau; Economic Development
Administration; International Trade
Administration; Maritime Administration; National
Telecommunications and Information
Administration; Patent and Trademark Office.
NOTICES
Senior Executive Service;

Bonus awards

Community Services Administration

RULES

Grantees, funding:
Community action agencies; program
managemen! system

PROPOSED RULES

Community action programs:
Agency eligibility and establishment

NOTICES

Organization and functions:
Black colleges and universities, historically:
designation of official to implement EO 12232;
republication

Conservation and Solar Energy Office
NOTICES

Consumer products subject to energy efficiency
standards; list

Copyright Royalty Tribunal

RULES

Cable royalty fees: compulsory license for

secondary transmissions; 1980 royalty rate

adjustment

Phonorecord players {jukeboxes):
Coin-operated players of nondramatic musical
works; 1980 royalty rate adjustment
Phonorecords embodying nondramatic musical
works; compulsory license for making and
distributing; royalty rate adjustment
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Defense Department 1020 Sweden
See also Army Department; Defense Investigative 1019 Sweden and European Atomic Energy
Service; Engineers Corps; National Security Community
Agency/Central Security Service.

NOTICES
Meetings: Engineers Corps
1007 Armed Forces Epidemilogical Board NOTICES
1006 National Defense University and Defense Environmental statements; availability, etc.:
Intelligence School Board of Visitors 1004 Bushy Park Reservoir, Cooper River rediversion
1006  Travel per diem rates; civilian personnel; changes project Lake Moultrie and Santee River, S.C.
1005 Okeechobee Waterway, Fla,; historical use and
::::“ lnvcstpaﬁvo Service maintenance
881 Privacy Act implementation 1004 riP;::‘))irlhon Creek and Tributaries, flood control,
096 pﬁvac; Act; systems of records 1005 South-Fork Wailua River, Kauai, Hawaii; small
hydroelectric power facility
Drug Enforcement Administration 1004 Truckee Meadows (Reno-Sparks Metropolitan
PROPOSED RULES Area), flood protection, Washoe and Storey
Schedules of controlled substances: Counties, Nev. and Calif.
943 Temazepam :
Economic Development Administration Environmental Protection Agency
Public works and development facilities program: I i ! ’
859 Health-related facilities and other projects Alr quality imp ementation plans; approval and
funding; interim promulgation; various States, etc.:
898 Maine
Economic Regulatory Administration Air quality planning purposes; designation of areas:
Pltentsion s otenon ol pilis et we. | o
roleum allocation and price regu g PROPOSED RULES .

1246 m%rgl: oil; tertiary incentive program Air pollutants, hazardous; National emission
Consent orders: standards: ol

1016 Royal Oil 1165 Benzene from fugitive emission sources in ]
Crude oil, domestic; allocation program: petroleum refining and chemical manufacturing

1011 Refiners buy/sell list; October through March industries
Meetings: Air pollution; standards of performance for new

1019 Fuel Technology Review Committee stationary sources:

: Powerplant and industrial fuel use; existing 1102 Metal coil surface coating operations
powerplant or installation; classification requests: 1136 |/ Volatile organic compounds (VOC) from fugitive

1013 Georgia-Pacific Corp. | ~ emission sources in synthetic organic chemicals
Powerplant and industrial fuel use; prohibition manufacturing industry
orders, exemption requests, etc.: ir quality implementation plans; approval and

1017 Consolidated Edison Co. of New York et al. promulgation; various States, etc.: :

1015 Imperial Irrigation District 953 Missouri

1014 Modesto Irrigation District ,

1016 Southern Indiana Gas & Electric Co o3 N Jervey

e I SN Hazardous waste programs, State; interim
Education Department authorizations:
RULES 954 Maryland; extension of time

881 Education appeal board; discretionary grant NOTICES
programs and audit determinations Air quality implementation plans; approval and
Energy promugation:

See alsoo(;op:;::’v:?iton and Solar Energy Office; 1022 Prevention of significant air quality deterioration
Economic Regulatory Administration; Federal (PSD}; permit approvals 1
Energy Regulatory Commission. Grants; State and local assistance:
PROPOSED RULES 1025 Municipal wastewater construction grants
Procurement: program; 1990 construction grants strategy;
955 Cos! principles for bid, proposal, independent hearings
research and development 1022 Wastewater treatment construction; “Project
959 Subcontract awards made by DOE operating Look Review Guide," availability
contractors; cost principles Toxic and hazardous substances control:

1007  Environmental e_ffeqls abroad of major Federal :g mz:::{’:z::: :y;;x:gl:er:::&ﬂlcstions
actions: final gunde}mes : Water pollution; discharge of pollutants (NPDES);
International atomic energy agreements: civil uses; 1021 Wisconsin :
subsequent arrangements:

1019 Baroncan At s Co it Water pollution control:

pe e S B ASOMBRIRY 1023 Phosphate; conventional pollutant list; denial
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1132

932

931
932

1071

1071

1026

1026

974

M1

1228
943

Export-Import Bank

RULES

Conduct standards; Ethics in Government: post
employment conflict of interest

Federal Aviation Administration
RULES
Airspace regulations; annual compilation; cross
reference
Airworthiness directives:
Bendix
Cessna
Costruzioni Aeronautiche Giovanni Agusta
General Electric (2 documents)

McDonnell Douglas
Sikorsky
Swearingen

Transition areas

PROPOSED RULES

Air traffic rules, special:
High density traffic airports; reservations for
operations; extension of time
Washington National Airport, hourly number of
instrument flight operations, allocation, etc.;
hearing change. (Editorial Note: For a document
on this subject see entry under Transportation
Department in this issue.)

Noise standards:
Helicopters; comment period reopened

Transition areas

NOTICES

Aircraft certification status, etc.:
Swearingen Aviation Corp.; Model SA226-TC,
METRO IIA; approval and availability of
document

Meetings:
Aeronautics Radio Technical Commission

Federal Communications Commission
NOTICES
AM broadcast applications accepted for filing and
notification of cut-off date
Meetings: .
Marine Services Radio Technical Commission

Federal Crop Insurance Corporation

NOTICES

Multiple-peril crop insurance policy writers; offer
to provide reinsurance coverage

Federal Energy Regulatory Commission
PROPOSED RULES
Natural Gas Policy Act of 1978:
Ceiling prices; high-cost natural gas produced
from tight formations; Ohio

Federal Highway Administration

PROPOSED RULES

Engineering and traffic operations:
Highway design standards; streets and highways;
resurfacing, restoration and rehabilitation
Traffic safety in highway and street work zones;
separation of opposing traffic and edge of

1074

1027
1026
1074

1027
1027
1027
1027

1028
1028
1028

935

1073

917
918

916
913

1041

1040

979

1028~
1030

pavement excavation requirements; extension of
time

Federal Home Loan Bank Board
NOTICES
Meetings; Sunshine Act

Federal Maritime Commission
NOTICES
Energy and environmental statements; availability,
etc.:
Los Angeles, Calif., and American President
Lines, Ltd.; marine terminal facility
Port of New Orleans and Continental Grain Co.:
Westwego, La., grain elevator
Meetings: Sunshine Act

Federal Reserve System

NOTICES

Applications, etc.:
BSD Bancorp, Inc.
Daingerfield Bancshares, Inc.
Exchange Holding. Inc.
Financial Growth Systems, Inc.
First Granbury Bancorporation
First Medicine Lodge Bancshares, Inc.
Morrill Bancshares, Inc.
Mulvane Bancshares, Inc.

Federal Trade Commission
PROPOSED RULES
Textile products and leather clothing: care labeling

Fiscal Service

NOTICES

Renegotiation interest rate for excessive profits
and refund

Fish and Wildiife Service

RULES

Fishing:
Brigantine National Wildlife Refuge, N.J., et al.
Great Meadows National Wildlife Refuge, Mass.,
et al.

Public entry and use:
Iroquois National Wildlife Refuge, N.Y. et al.
Parker River National Wildlife Refuge, Mass., et
al.

NOTICES

Endangered and threatened species permit;

applications (2 documents)

Environmental statements; availability, etc.:
South Cape May Meadows: Cape May County,
N.J.; preservation of wildlife habitat

Forest Service

NOTICES

Environmental statements; availability, etc.;
Allegheny Wild and Scenic River Study, Pa.
Deschutes National Forest, Oreg., et al.; forest
land and resource management plans

General Accounting Office
NOTICES

Regulatory reports review; proposals, approvals,
violations. etc. (ICC) (3 documents)
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General Services Administration International Trade Administration
RULES RULES
Procurement: Export licensing:

1196 ADP standards, government-wide; equipment, 868 Nuclear controls, special; conforming
software, maintenance services, and supplies amendments
acquisition and contracting; consolidation and NOTICES
clarification of policies and procedures A“"d“m["“&:

900 Contract appeals policies and procedures; 992 Melamm_e’ in crystal fpm from Japan
transfer of regulations go‘unle'r\'u:_hng duty petitions and preliminary
2oral : : eterminations:

2 f,?,f;?:, %\;r:i;%slz?iggilcies i 993 Chains and parts thereof of iron or steel from

911 Inspection and acceptance policies and MS;?III;S'

prg;z‘;f: l:;::.atsr::‘zf:; nf G eticas 992 East-West Trade Advisory Committee

1213 ADP standards, government-wide; equipment,
software, maintenance, supplies, and services International Trade Commission
acquisition and utilization; consolidation and rrgp"ocrssl fiijestigations:

,‘o(.:,l,gre'g casioncab DOsiaies anc prucedaes 1048 Inclined-field acceleration tubes and components
Property transfer; wildlife conservation: 1049 Snow-grooming vehicles, parts and accessories

1030 Tern Island, French Frigate Shoals, Hawaiian from West Germany

Island chain; improvements Steretat Co o A
Geological Survey marr{em
?JOItICEsC " 1 Shelf: oil d suloh 1044 Permanent a.ulhorily applications

i 0",'""'"'8 R E P : Railroad operation, acquistion, construction, etc.:
operations; development and production plans: 1044 Ford Pri troad

1041  Chevron US.A. Inc. arsiyce & Srinopton:Ralirons o

1041 . 1046 Transkentucky Transportation Railroad, Inc.

- Railroad services abandonment;
Hoalth and Human Services Departinent 1048 Chicago & North Western Transportation Co.
See also Centers for Disease Control: Health Care Justice Assistance, Research, and Statistics
Financing Administration; National Institute for Office
Occupational Safety and Health; National NOTICES
Institutes of Health. Meetings:
HOTISS 1053 Juvenile Justice and Delinquency Prevention
Organization, functions, and authority delegations: : ; :

1032 Assistant Secretary for Health; authorities for Natonal Advisary Cominities
health resources development Justice Department

1032 Assistant Secretary for Health, authorities for See also, Drug Enforcement Administration; Justice
national health planning and development Assistance, Research, and Statistics Office.

RULES
Health Care Financing Administration 870 Voting Rights Act; administration procedures
PROPOSED RULES
Medicaid and medicare: Land Management Bureau
959 Hospitals; conditions for participation; correction NOTICES
Classification of lands:
Indian Affairs Bureau 1035 Oregon
PROPOSED RULES Environmental statements; availability, etc:
944 Tribal regulation of reserved waters on Indian 1036 Outer Continental Shelf; offshore Gulf of Mexico:
reservations oil and gas lease sales
NOTICES Management framework plans, review and
Irrigation projects; operation and maintenance supplement, etc.
charges: 1033 Idaho
1040 Crow Irrigation Project. Mont, 1036 Oregon
Land additions: Meetings:
1040 Coushatta Indian Reservation 1036 California Desert Conservation Area Advisory
Committee
Interior Department 1032 Carson City District Advisory Council
See also Fish and Wildlife Service; Geological 1032 Prineville District Advisory Council
Survey: Indian Affairs Bureau; Land Management 1039 Vale District Grazing Advisory Board
Bureau; Surface Mining Reclamation and 1039 Vale District Multiple Use Advisory Council
Enforcement Office. 1039 Winnemucca District Grazing Advisory Board
NOTICES Oil and gas: simultanecus:

1042  National Environmental Policy Act; implementation 1036 Application (BLM Form 3112-1); availability

for National Park Service 1037  Outer Continental Shelf; hard mineral leasing:

inquiry
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1037

1033
1033

1054,
1057

913

994

922
920
922
920

1074

1030

1031
1031

1031

880

994 °

Resource management plans:

San Juan/San Miguel Planning Area, Colo, and
N. Mex.; environmental statement availability
Wilderness areas; characteristics, inventories, etc.:
Colorado

Idaho

Management and Budget Office
NOTICES
Agency forms under review (2 documents)

Maritime Administration

RULES
Capital reserve Fund and special reserve Fund
regulations; CFR Parts removed

NOTICES

Applications, etc.:
American Heavy Lift Shipping Co.; show cause,
extension of time

National Credit Union Administration
PROPOSED RULES
Federal credit unions:
Financial and statistical reports: semiannual;
correction ,
IRA or Keogh accounts; facilitated use of share
certificates and dividend ceilings
Share certificate accounts; dividend ceiling rates
effective date
Share certificate accounts; penalty-free early
withdrawals in the even! of bankruplcy
NOTICES
Meetings: Sunshine Act

National Institute for Occupational Safety and

Health 2

NOTICES

Meetings:
Inorganic mercury control technology feasibility
study, neurotoxicity evaluations of fumigators,
pathology of occupational lung disease registry,
etc.

National Institutes of Health
NOTICES
Meetings:
Cardiology Advisory Committee
National Cancer Institute, Board of Scientific
Counselors
Pulmonary Diseases Advisory Committee

National Security Agency/Central Security
Service

RULES
Financial privacy rights; policy and procedures for
obtaining information from financial institutions

National Telecommunications and Information
Administration
NOTICES
G'ranls and cooperative agreements; availability,
efc.:
Satellite applications program; educational
program for foreign citizens

1054

952

897

1071

1120

1222

979

1059
1061
1062
1063,
1065

1060
1067

931

1067

Nuclear Safety Oversight Committee
NOTICES
Meetings

Patent and Trademark Office

NOTICES

Budapest Treaty, international recognition of

deposit of microorganisms for patent purposes:
Agricultural Research Culture Collection, 111;
international depository authority designation
American Type Culture Collection, Md.;
international depository authority designation

Postal Rate Commission
PROPOSED RULES
Improving Government regulations:
Practice rules; postponement of annual review

Postal Service

RULES

Postal property; posting of notices by Inaugural
Committee and other U.S, Government-related
organizations

Research and Special Programs Administration,
Transportation Department
NOTICES
Grants; availability, etc.:
Hazardous materials accident prevention and
emergency response programs

Revenue Sharing Office

RULES

Fiscal assistance to State and local governments:
Nondiscrimination for handicapped in federally
assisted programs

Science and Education Administration
NOTICES
Grants; availability, etc.:
Special research; antidesertification, soybean,
animal health, and aquaculture
Meetings:
Food and Agricultural Sciences Joint Council

Securities and Exchange Commission
NOTICES
Hearings, etc.:
American Music Stores, Inc.
Daily Tax Exempt Cash Fund, Inc.
Delaware Cash Reserve 11, Inc.
Insured Municipals-Income Trust et al. (2
documents)

Self-regulatory organizations; proposed rule
& .

nges:
Boston Stock Exchange, Inc.
National Association of Securities Dealers, Inc.

Small Business Administration
PROPOSED RULES
Nondiscrimination:
Handicapped in federally assisted programs

Grants and cooperative agreements; availability,
etc.:
Economic research program
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Meetings: advisory councils: 1006  National Defense University and Defense
1067 Connecticul Intelligence School, National Defense University
1067 Massachuselts Panel of the Bourd of Visitors, Washington, D.C,,
Small business investment companies: 1-29-81
1068 Maximum annual cost of money to small ENERGY DEPARTMENT
AR Federal Financing Bank Economic Regulatory Administration—
e 1019  Fuel Technology Review Committee. Washington,
D.C. 1-13-81
Surface Mining Reclamation and Enforcement
Office FEDERAL COMMUNICATIONS COMMISSION
FROFDEID RS Jes, . 1026 Radio Technical Commission for Marine Services
Permanent program submission; various States: Washington, D.C. 1-15-81
946 Utah: correction o T
HEALTH AND HUMAN SERVICES DEPARTMENT
:::‘:::eden| Coordinating Council Centers for Disease Control—
. 1030  Various meetings, Cincinnati, Ohio; 1-13, 1-14,
1068  Operating procedures ' 1-15. 1-21 and 1-22-81
National Institutes of Health—
IO'::’:E: opresentative, Office of Unitect States 1031  Board of Scientific Counselors, Division of
1073  Customs valuation agreement; protocol gfﬁﬁrcrfcg;r(’zemcr:_;r_ig’Commumly Activities.
impl tati 7 e ey
st 1031 Pulmonary Diseases Advisory Committee,
Transportation Department Bethesda, Md., 2-12 and 2-13-81
See also Coast Guard: Federal Aviation
Administration; Federal Highway Administration; g‘mfof:mm
Research and Special Programs Administration, ureal of Lanc Management-— )
Transportation Department; Urban Mass 1036 Califor.mu Desert Qonservahon Area Advisory
Transportation Administration. Committee, Washington, D.C., 1-16-81
PROPOSED RULES 1032  Carson City District Advisory Council, Fallon,
932 Air traffic rules and airport traffic patterns, special; Nev,, 2-13-81
hourly number of instrument flight operations, 1039  Multiple Use Advisory Council, Vale, Oreg.,
allocation, etc.; Washington National Airport; 1-27-81
hearing change 1032  Prineville District Advisory Council, Prineville,
969 Minority business enterprise participation in DOT Oreg. 2-6-81
programs; inclusion of persons of European 1039  Vale District Grazing Advisory Board, Vale, Oreg..
Spanish origin in definition of “Hispanic" 1-30-81
1039  Winnemucca District Grazing Advisory Board,
Treasury Department Winnemucca, Nev., 2-12-81
See Fiscal Service; Revenue Sharing Office.
DEPARTMENT OF JUSTICE
Urban Mass Transportation Administration Justice Assistance, Research, and Statistics
NOTICES Office—
Grants; availability, etc.: ) 1053  National Advisory Committee for Juvenile Justice
1072 New bus equipment introduction program and Delinquency Prevention, Seminar on standards
for the Administration of Juvenile Justice, San
m— e — Francisco, Calif., 2-9-81
EET! NNOUNCED IN THIS | NUCLEAR SAFETY OVERSIGHT COMMITTEE
- i W0 A 7?:‘?7 _f_sfus - 1054  Santa Barbara, Calif., 1-20 and 1-21-81
AGRICULTURE DEPARTMENT SMALL BUSINESS ADMINISTRATION
Science and Education Administration— 1067 Region 1 Advisory Council, Boston, Mass., 1-13-81
979  Joint Council on Food and Agricultural Sciences 1067  Region I Advisory Council, Hartford. Conn..
Executive Committee, Washington, D.C., 1-14-81 1-23-81
COMMERCE DEPARTMENT TRANSPORTATION DEPARTMENT
International Trade Administration— Coast Guard—
992 Advisory Committee on East-West Trade, 1071 National Boating Safety Advisory Council, 1-27
Washington, D.C., 1-14-81 and 1-28-81
Federal Aviation Administration—
DEFENSE DEPARTMENT X 1071 Radio Technical Commission for Aeronautics,
1007 Armed Forces Epidemiological Board, ad hoc Special Committee 145, Washington, D.C., 1-13 thru

subcommittee on epidemiological methods in
clinical health delivery systems, San Diego, Calif.,
1-28-81

1-15-81
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IX

HEARING
CIVIL AERONAUTICS BOARD

983 Carrier selection case for New Bedford, Mass.,
1-13-81

ENVIRONMENTAL PROTECTION AGENCY
1025 1990 Construction Grants Strategy, 2-23 and
2-24-81 and 2-26 and 2-27-81

INTERIOR DEPARTMENT
Surface Mining Reclamation and Enforcement
Office—

946 Permanent Regulatory Program of the State of
Utah, 1-7-81

CHANGED HEARING

HEALTH AND HUMAN SERVICES DEPARTMENT
National Institutes of Health—

1031  Cardiology Advisory Committee, Bethesda, Md.,
changed from 1-12-81 and 1-13-81 to 1-12-81.
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Rules and Regulations

Federal Register
Vol. 46, No. 2

Monday, |January 5, 1981

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
uSC. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices ol new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 82

Exotic Newcastle Disease and
Psittacosis or Ornithosis in Poultry;
Area Released From Quarantine

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: The purpose of this
amendment is to release a portion of
Harris County in Texas, from areas
quarantined because of exotic
Newcastle disease. Surveillance activity
indicated that exotic Newcasltle disease
no longer exists in the area quarantined.

EFFECTIVE DATE: December 24, 1980.

FOR FURTHER INFORMATION CONTACT: C.
G. Mason, Chief, National Emergency
Field Operations, Emergency Programs,
Veterinary Services, USDA, 6505
Belcrest Road, Federal Building. Room
’;gl. Hyattsville, MD 20782, 301-436-

73.

SUPPLEMENTARY INFORMATION: This
amendment excludes a portion of Harris
County in Texas, from the areas
quarantined because of exotic
Newcastle disease under the regulations
in 9 CFR Part 82, as amended. Therefore,
the restrictions pertaining to the
interstate movement of poultry, mynah
and psittacine birds, and birds of all
ather species under any form of
confinement, and their carcasses and
parts thereof, and certain other articles
from quarantined areas, as contained in
8 CFR Part 82, as amended, will not
apply to the excluded area.

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respect.

§82.3 [Amended]

In § 82.3(a)(3), relating to the State of
Texas, paragraph (ii) relating to the
premises of Dr. R. Ann Mayes, 110 Carl
Streel, Houston, Harris County is
removed.

(Secs, 4-7, 23 Stat. 32, as amended; secs. 1

and 2, 32 Stat. 791-792, as amended: secs. 1-4,

33 Stal. 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132; (21 U.S.C. 111-113, 115,
117, 120, 123-126, 134b, 134f); 37 FR 28464,
28477; 38 FR 19141)

This amendment relieves certain
restrictions no longer deemed necessary
to prevent the spread of exotic
Newcastle disease, and must be made
effective immediately to be of maximum
benefit to affected persons. It does not
appear that public participation in this
rulemaking proceeding would make
additional relevant information
available to the Department.

Therfore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Further, this final rule has not been
designated as “significant,” and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary's
Memorandum 1955. It has been
determined by E. C. Sharman, Assistant
Deputy Administrator, Animal Health
Programs, APHIS, VS, USDA, that the
emergency nature of this final rule
warrants publication without
opportunity for prior public comment or
preparation of impact analysis
statement at this time.

This final rule implements the
regulations in Part 82. It will be
scheduled for review in conjunction
with the periodic review of the
regulations in that Part required under
the provisions of Executive Order 12044
and Secretary’s Memorandum 1955.

Done at Washington, D.C., this 24th day of
December 1980.

Pierre A. Chaloux, VMD,

Deputy Administrator, Veterinary Services.
{FR Doc. 51-108 Filed 1-2-81; 545 om]

BILLING CODE 3410-34-M

DEPARTMENT OF COMMERCE

Economic Development
Administration

13 CFR Parts 305 and 309

Funding of Health-Related Facilities
and Other Projects Under the Public
Works and Development Facilities
Program

AGENCY: Economic Development
Administration (EDA), Department of
Commerce.

ACTION: Interim rule,

SUMMARY: This interim rule modifies
two regulations setting forth
requirements for funding certain types of
projects under the Public Works and
Development Facilities Program. One
regulation is amended to clarify its
scope by noting that its requirements
apply to Public Works Impact Program
projects. The other regulation is
amended to tighten its standards
relating to economic impact and to
specify that projects involving health-
related facilities must be reviewed and
approved by the Department of Health
and Human Services and, if appropriate,
the State Health Planning and
Development Agency. In addition, a
third regulation regarding project
modification is amended to clarify the
scope of one provision.
DATES: Effective date: January 5, 1981,
Comments by: March 6, 1981.
ADDRESSES: Mail comments to:
Assistant Secretary for Economic
Development, Room 7800B, Washington,
D.C. 20230,
FOR FURTHER INFORMATION CONTACT:
Charles W. Coss, Director, Office of
Public Investments, Washington. D.C.
20230, (202-377-5265).
SUPPLEMENTARY INFORMATION: Under its
Public Works and Development
Facilities Program, EDA may provide
funding for projects which will create or
retain jobs in economically distressed
areas. Regulations regarding this
program are set forth at 13 CFR Part 305,
Subpart C to Part 305 sets forth
requirements regarding specific types of
projects which EDA may fund under the
program. This interim rule makes the
following changes to two regulations in
Subpart C:

1.§ 305.41. This regulation sets forth
the purpose of Subpart C. Currently, this
regulation provides broadly that Subpart
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C applies to “public works and
development facility projects.” Some
readers have questioned whether the
requirements of Subpart C apply to
Public Works Impact Program (PWIP)
projects funded under § 305.4. To clarify
the scope of Subpart C, EDA is
amending § 305.41 to note that the
requirements of the subpart apply to all
public works and development facility
projects funded under Part 305 of the
type addressed in Subpart C, including
those funded as PWIP projects under

§ 3054.

2. § 305.42. This regulation sets forth
requirements regarding projects for
hospitals, nursing homes and
convalescent care facilities. This rule
amends this regulation to:

a. provide a new title, “Health-related
facilities™;

b. tighten the requirements to ensure
that EDA-assisted health care facilities
have been reviewed by the Department
of Health and Human Services (the
primary Federal agency involved in
funding such projects) and, if
appropriate, the State Health Planning
and Development Agency; :

c. tighten the standards relating to the
requisite economic impact of such
projects; and

d. clarify when EDA will allow
exceptions to the general criteria.

In addition, this rule amends one
regulation in 13 CFR Part 309. This part
sets forth general requirements which
apply to EDA projects. Paragraph {a)(3)
of § 309.26 sets forth certain
requirements regarding project
modification in the Public Works and
Development Facility Program.
Paragraph (a)(3)(iv) of this regulation
provides that EDA will not approve
project modifications involving changes
in the “general geographic location (i.e.,
city, community, Indian Reservation,
Redevelopment Area) of the project”.
This rule amends that paragraph by
adding a clause at the end to provide
that this restriction does not apply to
changes in the location of the project if
the project has a multi-county, regional
focus which is better carried out at a
different location.

Executive Order 12044
Determinations. EDA has reviewed this
rule under the criteria of Executive
Order 12044 regarding improving
Government regulations. Because the
revision to § 305.41 is editorial in nature
and does not reflect a change in policy,
EDA has determined that it is not a
“significant” action under the criteria of
that Order. Since the revision of § 305.42
concerns a type of project which EDA
rarely funds (EDA is an Agency of "last
resort” with respect to such projects and
will consider funding them only if there

is no other source of Federal assistance],
EDA has also determined that this
revision is not a “significant” action
under the criteria of the Order.
Similarly, the change to § 309.26 has
extremely limited application to most
projects and does not meet the criteria
for determining significance. To provide
an opportunity to participate in the
rulemaking, EDA will not publish the
rule in final form at least 60 days and
invites interested persons and
organizations to comment to the
Assistant Secretary in writing at the
above address. The "Catalogue of
Federal Domestic Assistance” official
number and title for the Public Works
and Development Facilities Program is
*11,300, Economic Development—
Grants and Loans for Public Works and
Development Facilities”. Projects under
this program are subject to the
clearinghouse review requirements
imposed by Office of Management and
Budget Circular No. A-95 as set forth in
13 CFR 309.17.

For the reasons set out in the
preamble, 13 CFR 305.41, 305.42, and
309.26(a)(3)(iv) are amended to read as
follows.

1. 13 CFR 305.41 is revised to read as
follows:

§305.41 Purpose.

The purpose of this subpart is to set
forth requirements for certain specific
types of public works and development
facility projects which EDA may fund
under this part (including § 305.4).

2.13 CFR 305.42 is revised o read as
follows:

§305.42 Health-reiated facilities.

(a) EDA will not fund a project
involving health-related facilities unless
there is no other source of Federal
assistance available to fund that portion
of the project for which EDA assistance
is requested. In addition EDA will not
fund such projects unless:

(1) the Department of Health and
Human Services and the State Health
Planning and Development Agency, if
appropriate, concur; and

(2) the project meets the requirements
of this section and this part.

(b) Except as provided in subsection
(c) of this section, EDA will not fund
health-related facilities unless EDA
determines that:

(1) the proposed facility is
immediately necessary to the retention,
expansion or establishment of an
identified commercial or industrial
enterprise which has significant
employment potential in relationship to
the cost of the facility (job/cost ratio of
$10,000 or less to one job—in calculating
this ratio, EDA will not consider the

effect of construction employment and
employment in the operation of the
health facility);

(2) the proposed project is the first
priority in the Overall Economic
Development Program [except for PWIP
projects under § 305.4) of the area and is
an integral part of the implementation of
the projected plan for long-term
economic development;

(3) the proposed facility meets
appropriate accreditation standards;
and

(4) the lack of medical facilities is
seriously hampering the implementation
of economic development programs of
the community in which the project will
be located or of the broader area
planning and development districts in

which the community is located.

(c) EDA may consider funding

. projects which do not meet all of the

requirements of subsection (b)—

(1) for clinics and outpatient facilities
on Indian reservations if the proposed
project meets the requirements of
paragraphs (b)(3) and (b){4) of this
section;

(2) for clinics and outpatient facilities
located in neighborhoods with a
significant number of disadvantaged
persons if the proposed project meets
the requirements of paragraphs (b)(3)
and (b)(4) of this section;

(3) in exceptional circumstances, for
other types of projects which otherwise
meet the requirements of paragraph (b)
and for which the Assistant Secretary
has waived the requirement of
paragraph (b)(1); or

(4) for projects for which EDA is
supplementing assistance from the
Department of Health and Human
Services for construction, renovation or
alteration of health facilities, if the
projects otherwise meet the
requirements of subsection (b) above
and the Assistant Secretary has waived
the requirement of (b)(1).

3. 13 CFR 309.26(a)(3)(iv) is revised to
read as follows:

§ 309.26 Project modifications.

{a) Public works projects.

(3) L N

(iv) Changes in the general geographic
location of the project (i.e., city,
community, Indian Reservation,
Redevelopment Area), except that EDA
may consider accepting such a change if
the project has a multi-county or
regional focus.

Authority: Sec. 701, Pub, L. 89-136, 79 Stat.
570 (42 U.S.C. 3211), Departmen! of
Commerce Organization Order 10-4, as
amended (40 FR 56702, as amended).
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Dated: December 22, 1980,
Robert T. Hall,
Assistant Secretary for Economic
Dovelopment.
|FR Doc. 81103 Filed 1-2-83: 845 am|
BILLING CODE 3510-24-M

L —

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
|Docket No. 80-SO-76; Amdt. No. 38-4008)

Airworthiness Directives; Bendix
Avionics M-4(A,B,C,D) Autopilot and
YD-4 Yaw Damper Servo Models
3013E, 3013F, 3013G, 3013H, 3013J and
3013K

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

summARY: This amendment adopts a
new Airworthiness Directive (AD)
which requires the inspection of certain
Bendix Avionics M-4(A,B,C.D) Autopilot
and YD-4 Yaw Damper Primary Servos
Models 3013E, 3013F, 3013G, 3013H,
3013] and 3013K and replacement of
nonconforming magnetic clutches P/N
717503-0001. This AD is needed to
preven! the possible failure of the
autopilot primary servo which could
result in partial loss of control of the
aircraft.
DATES: Effective January 12, 1981.
Compliance required within the next 50
hours time in service after the effective
date of this AD unless already
accomplished.
ADDRESSES: The applicable service
bulletin, M—4D-060, may be obtained
from Bendix Avionics Division, Post
Office Box 9414, Fort Lauderdale,
Florida 33310, telephone (305) 776-4100.
A copy of the service bulletin is
contained in the Rules Docket, Room
275, Engineering and Manufacturing
Branch, FAA, Southern Region, 3400

Norman Berry Drive, East Point,
Georgia.

FOR FURTHER INFORMATION CONTACT:
W. H. Trammell, telephone (404) 763~
7781, Engineering and Manufacturing
Branch, FAA, Southern Region, P.O. Box
20636, Atlanta, Georgia 30320.

SUPPLEMENTARY INFORMATION: There
have been reports of the seizure of the
magnetic clutches (P/N 717503-0001) in
the primary servos of the M-4C/D
Autopilot Systems installed in various
make and model aircraft. Primary servo
failure may result in additional stick
forces commensurate with the torque
setting of the primary servo slip-capstan.
Since this condition is likely to exist or
develop in any aircraft having the M-
4(A.B,C)D) Autopilot System of the same
type design installed, an AD is being
issued which requires inspection of
certain primary servos and replacement
of nonconforming magnetic clutches in
these Bendix Avionics Primary Servos
Models 3013E. 3013F, 3013G, 3013H,
3013] and 3013K installed in any aircraft.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive (AD):

Bendix Avionics: Applies to M4 (A, B, C, D)
Autopilot Primary Servo Models 3013E,
3013F, 3013G, 3013H, 3013] and 3013K
and YD-4 Yaw Damper Servo Models
3013] and 3013K having magnetic clutch,
P/N 717503-0001, Serial Numbers 16750
through 18396, installed, repaired or
overhauled after January 1, 1979, that do
not contain Modification Number 4, as
defined in Bendix Service Bulletin M-4D-
060,

Primavy servo model No. Primary servo part No.

Primary servo seral No.

I013E.7 3019F, 3013G ' . 1U014-07, 1U014-02, TU014-  Any primary servO that has had magnatc clulches installed after

o
014 . ADO0523-8501
k1 ¥ - 4009506-8501 .
013K . 4009506-8502. ...

January 1, 1979

. 530 thwough D625 and a0y primary servo That has been ropaired

o overhasdod after January 1, 1978

1775 theough 1792 and any primary servo that has been repaired

o overhacsod after Janvary 1, 1979,

. 2067 theough 2110 and any primary servo that has been repaired

o overhauled after January 1, 1970

' Oidor model prenary servos which may contan mag

Compliance is required as indicated below
unless already accomplished. To prevent the
possible failure of the primary servo due to
selzure of the magnetic clutches (P/N 717503-

i by Bendix

0001, Serial Numbers 16750 through 18396),
accomplish the following:

Within the next 50 hours' time in service
after the effective date of this AD, inspect

and modify the affected primary servo in
accordance with Bendix Service Bulletin M-
4D-060, dated November 1980 or in an
equivalent manner approved by the Chief,
Engineering and Manufacturing Branch, FAA
Southern Region.

This amendment is effective January
12, 1981.

(Secs. 313{a), 801, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6{c), Department of
Transportation Act (49 U.S.C. 1655(c)); 14
CFR 11.89)

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this action is contained in the regulatory
dockel. A copy of it may be obtained by
contacting the person identified above under
the caption “FOR FURTHER INFORMATION
CONTACT."”

Issued in East Point, Ga., on December 189,
1980.
George R. LaCaille,
Acting Director, Southern Region.

[FR Doc. §1-200 Filed 1-2-81; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. B0-CE-41-AD; Amendment 39-
4007]

Airworthiness Directives; Cessna
Model P210N Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
Airworthiness Directive (AD) 80-19-186,
(Amendment 39-3944) and adopts a new
AD applicable to Cessna Model P210N
(Serial Number P21000001 through
P21000590) airplanes, To detect and
preclude engine detonation damage, AD
80-19-16 required initial and repetitive
inspection of the engine, engine
modifications and restricted fuel
leaning. This superseding AD,
applicable to the same airplanes,
incorporates the above requirements,
except for the inspections, and requires
additional engine and airplane
modifications. These actions will assure
improved engine and airplane
performance, thereby precluding a
safety hazard.
EFFECTIVE DATE: January 5, 1981.
Compliance: As prescribed in the
body of the AD.
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ADDRESSES: Cessna Single-engine
Customer Care Service Information
Letter SE80-94 dated November 10, 1980,
applicable to this AD, may be obtained
from Cessna Aircraft Company,
Marketing Division, Attention: Customer
Service Department, Wichita, Kansas
67201; Telephone (316) 685-9111.
Teledyne Continental Motors Service
Bulletins M68-2, Revision 1, dated
September 15, 1971; M73-19 dated
December 3, 1973, and M79-8 dated May
25, 1979, also applicable to this AD, may
be obtained from Teledyne Continental
Motors, Aircraft Products Division, P.O.
Box 90, Mobile, Alabama 36601. Copies
of the Service Information Letter and
Bulletins are also contained in the Rules
Docket, Office of the Regional Counsel,
Room 1558, 601 East 12th Street, Kansas
City, Missouri 64106; and/or Room 916,
800 Independence Avenue, SW,,
Washington, DC 20591,

FOR FURTHER INFORMATION CONTACT:
Paul O. Pendleton, ACE-214, Aircraft
Certification Program, FAA, Room 238,
Terminal Building No. 2299, Mid-
Continent Airport, Wichita, Kansas
67209; Telephone (316) 942-7927.
SUPPLEMENTARY INFORMATION:
Airworthiness Directive (AD) AD-80-
19-07, Amendment 39-3912 and
superseding AD 80-19-16, Amendment
39-3944 (45 FR 67653), applicable to
certain serial numbers of Cessna Model
P210N airplanes, required initial and
repetitive inspection of the engine,
engine modifications and restricted fuel
leaning. Subsequent to these actions, the
manufacturer undertook additional
investigations involving the detonation
problem covered by these ADs. The
results of these investigations identified
additional power plant installation
design and operational changes that will
improve engine performance and
minimize the possibility of engine
detonation. These changes will also
make the inspections now required by
AD 80-19-16 unnecessary. Instructions
for accomplishing the manufacturer's
findings are contained in Cessna Single-
Engine Customer Care Service
Information Letter SE80-94. The FAA
has determined that compliance with
the manufacturer's instructions is
necessary in the interest of safety.
Accordingly, to accomplish this, a new
AD is being issued, superseding AD 80-
19-16, and applicable to Cessna Model
P210N (S/Ns P21000001 through
P21000590) airplanes, making
compliance with the aforementioned
service letter mandatory.

Since a situation exists which requires
expeditious adoption of the amendment,
notice and public procedure under 5
U.S.C. 553(b) is impracticable and

contrary to the public interest and good
cause exists for making the amendment
effective in less than thirty (30) days
after the date of publication in the
Federal Register.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive:

Cessna: Applies to Model P210N (Serial
Numbers P21000001 thru P21000590)
airplanes certificated in all categories.

Compliance: Required as indicated unless
already accomplished. To reduce the
possibility of engine detonation, within the
next 50 hours time-in-service after the
effective date of this AD, accomplish the
following:

(1) Reset the engine timing to 20° + 1°
before top dead center. Reference TCM
Service Bulletin No. M88-2, Rev. 1, page 2.
and restamp the engine nameplate
accordingly.

{2) Reset the full rich fuel flow by fuel
pump adjustments to the following
specification referenced in TCM Service
Bulletin No. M70-8:

Pump  Medorod
mrw&n

pressure
: A e vpey | o BS0%
600 5565 3540
2,700 35-38  19.5-1 186-185

(3) Remove Cessna P/N 2105026-1 placard
next to the fuel flow indicator which reads as
follows;

“Set fuel flow per limitations section of
POH/AFM. Do not lean to “peak EGT" above
60 percen! power."”

{4) Replace the cabin pressurization sonic
nozzle, manifold pressure/fuel flow guage.
and engine operating placards and revise the
Pilot's Operating Handbook/Alrplane Flight
Manual (POH/AFM] in accordance with
Cessna Service Kit SK-210-97 and Cessna
Single-Engine Customer Care Service
Information Letter SE80-94 dated November
10, 1980,

(5) Airplanes may be flown in accordance
with FAR 21.197 to a location where this AD
may be accomplished.

(8) Any equivalent method of compliance
with this Airworthiness Directive must be
approved by the Chiefl, Aircraft Certification
Program Office, FAA Central Region, Room
238, Mid-Continent Airport, Wichita, Kansas
67209, telephone (316) 942-4285.

This AD supersedes AD 80-19-16,
Amendment 39-3944.

This Amendment becomes effective on
January 5, 1981,

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1958, as amended, (49 U.S.C.
1354(a), 1421 and 1423); Sec. 6{c) Department
of Transportation Act (49 U.S.C. 1655(c)): Sec.
11.89 of the Federal Aviation Regulations {14
CFR Sec. 11.89))

Note.—The FAA has determined that this
document involves & regulation which is not

significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034, February 26, 1879)
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to the
FAA, Office of the Regional Counsel, Room
1558, Central Region, 601 East 12th Street,
Kuansas City, Missouri 64108,

Issued in Kansas City, Missourl, on
December 19, 1980,
Paul |. Baker,
Director. Central Region.
[FR Doc. 61-108 Flled 1-2-81; 6:45 am]
DILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 21239; Amdt. 39-4014)
Airworthiness Directives; Costruzioni

Aeronautiche Giovanni Agusta Mode!
A109 Series Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
to all persons an amendment adopting =
new airworthiness directive (AD) which
was previously made effective as to all
known U.S. awners and operators of
Costruzioni Aeronautiche Giovanni
Agusta Model A109 series helicopters by
individual telegrams. The AD requires a
one time inspection of the threaded ares
of the trunion assembly for deformation,
distortion or damage due lo overtorque
at time of installation, replacement if
necessary, and interim hand correction
of the torque value specified in the
maintenance and overhaul manuals, The
AD is necessary to prevent loss of the
main rotor blade pitch control.

DATES: Effective January 5, 1981, as lo
all persons except those persons to
whom it was made immediately
effective by telegraphic AD T80EU-22,
issued May 1, 1980, which contained this
amendment. Compliance schedule—as
prescribed in the body of the AD.
ADDRESSES: The manufacturer’s service
messages may be obtained from:
Costruzioni Aeronautiche Giovanni
Agusta, Cascina Costa (Gallarate), Italy.
A copy of each service message is
contained in the Rules Docket, Room
916, 800 Independence Avenue, SW.,
Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:

C. Christie, Chief, Aircraft Certification
Staff, AEU-100, Europe, Africa, and
Middle East Office, FAA, ¢/o American
Embassy, Brussels, Belgium, Telephone
513.38.30, or C, Capman, Acting Chief,
Technical Standards Branch, AWS-110
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FAA., 800 Independence Avenue, SW.,
Washington, D.C. 20591, Telephone: 202~
426-8192.

SUPPLEMENTARY INFORMATION: On May
1, 1980, telegraphic AD T80EU-22 was
issued and made effective immediately
as to all known U.S. owners and
operators of Costruzioni Aeronautiche
Giovanni Agusta Model A109 series
helicopters. The AD required a one time
inspection of the threaded area of the
trunion assembly for deformation,
distortion or damage due to overtorque
at time of installation and replacement
of a defective trunion assembly. The AD
also required interim hand correction of
the torque value specified in the
maintenance and overhaul manuals in
accordance with the criteria described
in the AD. AD action was necessary to
prevent loss of the main rotor blade
pitch control.

Since it was found that immediate
corrective action was required, notice
and public procedure thereon was
impracticable and contrary to the public
interest and good cause existed for
making the AD effective immediately as
to all known operators of Costruzioni
Aeronautiche Giovanni Agusta Model
A109 series helicopters by telegraphic
means. These conditions still exist and
the AD is hereby published in the
Federal Register as an amendment to
§39.13 of Part 39 of the Federal Aviation
Regulations to make it effective as to all
persons.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

Costruzioni Aeronautiche Giovanni Agusta
(CAGA). Applies to Models A109 and A109A
series helicopters, certificated in all
categories,

Compliance required as indicated, unless
already accomplished.

To prevent loss of the main rotor blade
pitch control, accomplish the following: (a)
Before further Mlight, hand correct the CAGA
manuals referenced in paragraphs (a){1) and
(a){2) by changing the torque value from 500
to 560 Kg. 434 10 486 inch/pound” 1o “311 to
345 Kg, 275 to 300 inch/pound.”

(1) CAGA A109/A109A overhaul manual
(all change dates), Chapter 65-10-01, page
240, paragraph 8, subparagraph (e):

(2) CAGA A1098/A109A maintenance
manual (all change dates), Chapter 65-10-03,
page 201, paragraph 3; and

{3) Retain the hand corrected pages in both
manuals until revised replacement pages are
available from CAGA.

(b) Within the next 25 hours time in service
after the effective date of this AD—

(1) Remove the main rotor pitch homn
frunion assembly:

(2) Permanently remove from service, nut
P/N MS 17825-7, and replace with a new nut
of the same part number; and

(3) Using a 5X magnifying glass, visually
inspect the threaded area of P/N 109-0101-
09-1, for deformation, distortion or damage.

(c) If as a result of the inspection of the
trunion assembly required in paragraph (b)(3)
of this AD, no deformation, distortion,
damage, or defect is found—

(1) Reinstall the main rotor pitch homn
trunion assembly in accordance with CAGA
A109/A109A overhaul manual, Chapter
65.10.01, or an FAA-approved equivalent,
using the torque values listed in paragraph (a)
of this AD; or

(2) Reinstall the main rotor pitch horn
trunion assembly in accordance with CAGA
A109/A109A maintenance manual, or an
FAA-approved equivalent, using the revised
torque values listed in paragraph (a) of this
AD;

(3) During reinstallation of the main rotor
pitch horn trunion assembly, check to insure
that there is 0,10 to 0.20 millimeter play
between the trunion shoulder and the bearing
inner race; and

{4) Return the serviceable trunion assembly
1o service.

{d) If as a result of the inspection of the
trunion assembly required in paragraph (b)(3)
of this AD, deformation, distortion. damage,
or defect indicating overtorque is found—

{1) Remove the trunion assembly from
service:

{2) Replace with a new or serviceable
trunion assembly of the same part number;
and

(3) Reinstall the main rotor pitch horn
trunion assembly and torque in accordance
with paragraph (c)(1) or (c){2) of this AD.

{e) Report defects found to the Chief,
Aircraft Certification Staff, Europe, Africa
and Middle East Office, c/o American
Embassy, Brussels, Belgium. (Reporting
approved by the Office of Management and
Budget under OMB No. 04-R0174).

(f) If an equivalent means of compliance is
used in complying with this AD, that
equivalent must be approved by the Chief,
Aircraft Certification Staff, AEU-100, Europe,
Alrica, and Middle East Office, FAA. c/o
American Embassy, Brussels, Belgium.

Note.—Costruzioni Aeronautiche Giovanni
Agusta Service Engineering Department
messages LD/7/1815 and LD/7/1845, both
dated April 22, 1980, refer to this subject.

This amendment becomes effective
January 5, 1981, as to all persons except
those persons to whom it was made
immediately effective by telegraphic AD
T80EU-22, issued May 1, 1980, which
contained this amendment.

(Secs. 313({a), 601, and 603, Federal Aviation
Act of 1958, as amended (48 U.S.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1855(c)): 14
CFR 11.89)

Note.—The FAA has determined that this
document involves a regulation which is not
considered to be significant under Executive
Order 12044 as implemented by Department
of Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979),

Issued in Washington, D.C.. on December
29, 1980,

M. C. Beard,

Director of Airworthiness.
[FR Doc. $1-205 Filed 1-2-81; 845 am|
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 80-NE-10; Amdt. 39-4005]

Airworthiness Directives; General
Electric Company CJ610-8A and -9
Turbojet and CF700-2D and -2D-2
Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment amends
existing AD 80-08-06, amendment 39~
3740. On March 7, 1980, an emergency
Airworthiness Directive (AD) was
issued requiring removal from service,
within 50 cycles, certain serial
numbered CJ610/CF700 turbine disks.
This AD was published, April 10, 1980,
in the Federal Register as a Final Rule.
On May 30, 1980, an emergency
amendment to this AD was issued
which required removal from service of
additional serial numbered disks. The
Airworthiness Directive, as amended, is
hereby published in the Federal Register
as an amendment to § 39.13 of Part 39 of
the Federal Aviation Regulations (FAR).

DATES: Effective date—This amendment
was effective upon receipt of the
emergency airworthiness directive dated
May 30, 1980, and is effective to all
others on February 2, 1981.
Comments—Comments must be
received on or before April 2, 1981.
Compliance schedule—Compliance
required within the next 50 cycles after
the effective date of this airworthiness
directive unless already accomplished.

ADDRESSES: Send comments on the rule

in duplicate to:

Federal Aviation Administration (FAA),
Office of Regional Counsel, Attention:
Rules Docket (ANE-7), Docket No. 80—
NE-D, 12 New England Executive
Park, Burlington, Massachusetts 01803,

or deliver comments in duplicate to:

Federal Aviation Administration (FAA)
Rules Docket, Room 311, 12 New
England Executive Park, Burlington,
Massachusetts 01803.

Comments may be examined in the
Rules Docket, weekdays except Federal
holidays between 8:00 a.m. and 4:30 p.m.

The applicable service bulletins may
be obtained from General Electric
Company, 1000 Western Avenue, Lynn,
Massachusetts 01910.
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FOR FURTHER INFORMATION CONTACT:
John E. Tigue, Engine Standards Section,
ANE-215, Engineering and
Manufacturing Branch, Flight Standards
Division, Federal Aviation
Administration, New England Region, 12
New England Executive Park,
Burlington, Massachuselts 01803,

SUPPLEMENTARY INFORMATION:
Prior Regulatory History

The Airworthiness Directive, AD 80~
08-06 published in the Federal Register
and made effective to all known U.S,
operators of General Electric C]610-8A
and -9 turbojet and CF700-2D and -2D-
2 turbofan engines on April 10, 1880,
was required as a result of an
uncontained low cycle fatigue failure of
a second stage turbine disk on a military
|85 engine. This disk was found to have
failed because of foreign material
segregation. Two other |85 disks from
the same ingot were also found., upon
laboratory examination, to have foreign
material segregation. These disks are
identical to first and second stage
turbine disks used in the CJ610/CF700
engines. Specific CJ610/CF700 turbine
disks are suspected of having similar
defects. The emergency amendment to
the airworthiness directive adopted and
made effective to all known U.S.
operators of General Electric C]610-8A
and -9 turbojet and CF700-2D and -2D-
2 turbofan engines on May 30, 1980, was
required to add additional serial |
numbered suspect first and second stage
turbine disks which were identified after
the issuance of the original
airworthiness direclive.

Since it was found that immediate
corrective action was required, notice
and public procedure thereon were
impractical and contrary to the public
interes!, and good cause existed for
making the amended AD effective
immediately to all U.S. operators of
General Electric Company CJ610-8A
and -9 turbojet and CF700-2D and -2D-
2 turbofan engines by priority mail
dated May 30, 1980. These conditions
still exist, and the amended
Airworthiness Directive is hereby
published in the Federal Register as an
amendment to § 39.13 of Part 39 of the
Federal Aviation Regulations.

Regquest for Comments on the Rule

Although this action is in the form of a
final rule, which involves flight safety
and, thus, was nol preceded by notice
and public procedure, comments are
invited on the rule. When the comment
periods ends, the FAA will use the
comments submitted, together with
other available information, to review
the regulation. After the review, if the
FAA finds that changes are appropriate,

it will initiate rulemaking proceedings to
amend the regulation. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in evaluating the
effects of the rule and determining
whether additional rulemaking is
needed. Comments are specifically
invited on the overall regulatory,
economic, environmental, and energy
aspects of the rule that might suggest a
need to modify the rule.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by amending Airworthiness Directive
80-08-06 to read as follows:

General Electric Company. Applies to
CJ610-8A and -9 turbojet and CF700-2D
and -2D-2 turbofan engines with turbine
disks identified by serial numbers
below.

To prevent low cycle fatigue failure of
turbine disks suspected to have foreign
material segregation, accomplish the
following within the next 50 cycles.

Remove from service first stage
turbine disks, P/N 5011T75P01, and
second stage turbine disks, P/N
5011T76P01, with serial numbers listed
below and replace with serviceable
disks.

Serial Numbers:

First stage: GATWZA 00585, GATWZA
00587, GATWZA 00599, GATWZA 00601,
GATWZA 00604, GATWZA 00607,
GATWZA 00610, GATWZA 00611,
GCATWZA 00613, GATWZA 00615,
GCATWZA 00618, GATWZA 00617,
GATWZA 00618, CGATWZA 00624,
CATWZA 00626, CATWZA 006827,
GCATWZA 00630, GATWZA 00632,
GCATWZA 00633, GATWZA 00634,
GATWZA 00635, GATWZA 00637,
GCATWZA 00640, GATWZA 00641,
GATWZA 00642, GATWZA 00644,
GATWZA 00645, GATWZA 00646,
CATWZA 00647, GATWZA 00649,
GATWZA 00652, GATWZA 00658,
CATWZA 00662, CATWZA 00663,
GATWZA 00664, GATWZA 00665,
CATWZA 00667, GATWZA 00671,
GATWZA 00672, GATWZA 00673,
GATWZA 00674, GATWZA 00676,
GATWZA 00677, GATWZA 006789,
GATWZA 006680, CGATWZA 00681,
GATWZA 00682, CATWZA 00683,
GATWZA 006887, GATWZA 00690,
GATWZA 00691, GATWZA 00692,
GCATWZA 00693, GATWZA 00704,
GATWZA 00705, GATWZA 00706,
GATWZA 00707, GATWZA 00708,
GATWZA 00709, GATWZA 00710,
GATWZA 00713, GATWZA 00714,
GATWZA 00715, OJAWZA 11]774-22,
OJAWZA 11)796-01, OJAWZA 11]796-03,
OJAWZA 11]796-04, OJAWZA 11)796-05,
OJAWZA 11]796-06, OJAWZA 11)796-07,
OJAWZA 11]796-08, OJAWZA 11)796-09,

OJAWZA 11]796-11, OJAWZA 11]796-13,
OJAWZA 11]796-15. OJAWZA 11]796-16,
OJAWZA 11]796-20, OJAWZA 11]796-21,
OJAWZA 11]796-23, OJAWZA 11]796-24,
OJAWZA 11]796-31, OJAWZA 11)796-32,
OJAWZA 11]786-35, OJAWZA 11]796-41,
OJAWZA 11]796-42, OJAWZA 11)796-43,
OJAWZA 11]706-44, OJAWZA 11]796-45
Second stage: GATWZA 00541, GATWZA
00542, GATWZA 00545, GATWZA 00547,
CATWZA 00548, GATWZA 00549,
GATWZA 00550, GATWZA 00551,
GATWZA 00552, GATWZA 00553,
GATWZA 00554, GATWZA 00557,
GATWZA 00563, GATWZA 00564,
GATWZA 00585, GATWZA 00566,
GATWZA 00567, GATWZA 00570,
CATWZA 00571, GATWZA 00574,
GATWZA 00575, GATWZA 00577,
GATWZA 00580, CGATWZA 00581,
GATWZA 00583, GATWZA 00585,
GATWZA 00587, GATWZA 00588,
GATWZA 00589, GATWZA 00590,
GATWZA 00592, GATWZA 00583,
GATWZA 00584, CGATWZA 00595,
GATWZA 00596, GATWZA 00597,
GATWZA 00598, GATWZA 00600,
GATWZA 00601, GATWZA 00602,
CATWZA 00004, CATWZA 00605,
GATWZA 00607, GATWZA 00609,
CATWZA 00610, CGATWZA 00611,
GATWZA 00612, GATWZA 00613,
GATWZA 00614, CGATWZA 00616,
CATWZA 00817, GATWZA 00618,
GATWZA 00619, GATWZA 00621,
GATWZA 00622, GATWZA 00623,
GATWZA 00624, GATWZA 00630,
CATWZA 00632, CATWZA 00634,
GATWZA 00636, CGATWZA 00637,
GATWZA 00638, GATWZA 00640,
GATWZA 00642, GATWZA 00643,
GATWZA 00646, GATWZA 00648,
GATWZA 00649, GATWZA 00651,
OJAWZA 11]781-01, OJAWZA 11]781-02,
OJAWZA 11)781-03, OJAWZA 11]781-04,
OJAWZA 11)781-05, OJAWZA 11]781-06,
OJAWZA 11]781-07, OJAWZA 11]781-08,
OJAWZA 11]781-09, OJAWZA 11]781-10,
OJAWZA 11]781-11, OJAWZA 11]781-12,
OJAWZA 11]781-13, OJAWZA 11]781-14,
OJAWZA 11]781-15, OJAWZA 11]781-16,
OJAWZA 11)781-17. OJAWZA 11]781-18,
OJAWZA 11)761-19, OJAWZA 11]781-20,
OJAWZA 11]781-21, OJAWZA 11]781-22,
OJAWZA 11)781-23, OJAWZA 11]781-24,
OJAWZA 11]781-25, OJAWZA 11]781-26,
OJAWZA 11)781-27, OJAWZA 11]781-28,
OJAWZA 11)781-29, OJAWZA 11]781-31,
OJAWZA 11)781-32, OJAWZA 11]781-33,
OJAWZA 11]781-34, OJAWZA 1178135,
OJAWZA 11)781-37. OJAWZA 11]781-38

General Electric Company Alert
Service Bulletin Nos. (C]610) A72-135,
Addendum 1, dated May 19, 1980, and
(CF700) A72-142, Addendum 1, dated
May 19, 1980, refer to this subject.

This amendment was effective upon
receipt of the Emergency Airworthiness
Directive dated May 30, 1980, and is
effective to all others on February 2,
1981,

(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354(a), 1421,
1423); Sec. 6{c), Department of Transportation
Act (49 US.C, 1655(c)): 14 CFR 11.89)
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Note.—The Federal Aviation
Administration has determined that this
action is an emergency nonsignificant
reguldtion under Executive Order 12044 as
implemented by Department of
Transportation Policies and Procedures (44
FR 11034, February 26, 1979]. A final
evaluation is contained in the Rules Dockel.

Issued in Burlington, Massachusetts, on
December 17, 1980,

Robert E. Whittington,
Director. New England Region,
[FR Doc. 83-197 Filed 1-2-81; &:45 am|
BILLING CODE 4810-13-M

14 CFR Part 39

[Docket No. 79-NE-15; Amendment 39-
4004]

Airworthiness Directives; General
Electric Company CT58 Engines

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) which
requires an inspection for an undersized
radius of certain stage one turbine
wheels used in General Electric CT58
engines. This AD is prompted by a
report of an undersized radius which
contributed to a stage one turbine wheel
failure.

DATES: Effective—Feburary 2, 1981.
Compliance/Applicability Dates—As
prescribed in text of AD,

ADDRESSES: All persons affected by this
directive who have not already received
these documents from the manufacturer
may obtain copies upon request o
General Electric Company, 1000
Western Ave,, Lynn, Massachusetts
01910,

Copies of the service bulletin are
contained in the Rules Docket, Office of
the Regional Counsel, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803,

FOR FURTHER INFORMATION CONTACT:
Ralph S. Hawkins, Engine Projects
Section, ANE-214E, Engineering and
Manufacturing Branch, Flight Standards
Division, Federal Aviation
Administration, New England Region, 12
New England Executive Park,

Burlington, Massachusetts 01803;
lelephone (617) 273-7347.
SUPPLEMENTARY INFORMATION:

Prior Regulatory History

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an AD requiring inspection for
undersized radius of certain stage one
lurhine wheels used in General Electric
CT58 engines was published in the

Federal Register at 44 FR 67435. The
proposal was prompted by a report of an
undersized radius which contributed to
a stage one turbine wheel failure.

Interested persons have been afforded
an opportunity to participate in the
making of the amendment. No
objections were received. Accordingly,
the proposal is adopted without
substantive change.

Adoption of the Amendment

Acordingly, pursuant to the avthority
delegated to me by the Administrator,
§ 39.183 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new AD:

General Electric Company. Applies to all
General Electric CT58 turboshaft engines
incorporating stage one turbine wheel, part
number 4002T17P02, with the following wheel
serial numbers: 7753, 7761, 7762, 7767, 7768,
7783, 7799, 7803, 7811, 7815, 7817, 7819, 7820,
7823, 7824, 7828, 7839, 7845, and 7846.

Compliance required as indicated,
unless already accomplished.

To prevent failure of stage one turbine
wheels due to cracks originating from
undersize rabbet groove radii, inspect
forward and aft radii in accordance with
the procedures contained in the
accomplishment instruction section of
General Electric Alert Service Bulletin
CT58 (A72-159) CEB-255, dated July 9,
1979, or later FAA approved revision, or
equivalent means approved by the
Chief, Engineering and Manufacturing
Branch. New England Region.

Inspect in accordance with the
following schedule: 1. Turbine wheels
with 3,950 hours or 7,900 cycles, or more,
in service on the effective date of this
AD, mus! be inspected within the next
fsp hours or 100 cycles, whichever comes

irst.

2. Turbine wheels with less than 3,950
hours or 7,900 cycles in service, on the
effective date of this AD, must be
inspected prior to exceeding 4,000 hours
or 8,000 cycles, whichever comes first.

Stage one turbine wheels with
forward or aft rabbet groove radii of less
than 0.010 inch must be removed and
replaced with serviceable turbine
wheels prior to further flight.

The manufacturer’s specifications and
procedures identified and described in
this directive are incorporated herein
and made a part hereof pursuant to 5
U.S.C. 552(a)(1). All persons affected by
this directive who have not already
received these documents from the
manufacturer may obtain copies upon
request to General Electric Company,
1000 Western Avenue, Lynn,
Massachusetts 01910, These documents
may also be examined at Federal
Aviation Adminigtration, New England
Region, 12 New England Executive Park,

Burlington, Massachusetts 01803, and at
FAA Headquarters, 800 Independence
Avenue, S W., Washington. D.C.

A historical file on this AD, which
includes the incorporated material in
full, is maintained by the FAA at itg
Headquarters in Washington, D.C.. and
at FAA. New England Region
Headquarters, Burlington,
Massachusetts.

This amendment becomes effective
February 2, 1981,

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1858, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6{c), Department of
Transportation Act (49 U.S.C. 1655(c)): 14
CFR 11.89)

Note—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
amended, on June 27, 1980, by Executive
Order 12221, as implemented by Department
of Transportation Regulatory Policies and
Procedures (44 FR 11034: February 26, 1979).
A copy of the final Regulatory Evaluation
prepared for this action is contained in the
regulatory dockel. A copy of it may be
obtained by contacting the person identified
above under the caption “For Further
Information Contact.”

Issued in Burlington, Massachuselis, on
December 17, 1960,
Robert E. Whittington,
Director, New England Region.

Note.—The incorporation by reference
provisions of this document was approved by
the Director of the Federal Register on June
19, 1967.

[FR Doc. #1208 Filed 1-2-81; 845 um}
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 80-NW-64-AD; Amdt. 39-4012)

Airworthiness Directive; McDonnell
Douglas DC-8 Series Aircraft

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule amends an existing
Airworthiness Directive (AD) which
requires repetitive inspections of flap
link support fittings on McDonnell
Douglas DC-8 series airplanes. This
amendment identifies certain flap link
support fittings which, due to the type of
aluminum from which they are made,
can be excluded from the repetitive
inspection requirement. This
amendment will enable operators to
more readily identify parts affected by
the AD.

DATES: Effective January 13, 1981,
Compliance schedule—as prescribed in
the body of the AD.
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ADDRESSES: The applicable service
information may be obtained from:
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 80846, Attention: Director,
Publication and Training, C1-750-{54~
60).

Also, a copy of the service
information may be reviewed at, or a
copy obtained from: Rules Docket in
Room 6W14, FAA Western Region, 1500
Aviation Boulevard, Hawthorne,
California 90261.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael E, O'Neil, Aerospace
Engineer, Airframe Branch, ANW-120L,
Federal Aviation Administration, Los
Angeles Area Aircraft Certification
Office, Northwest Region, P.O. Box
92007, World Way Postal Center, Los
Angeles, California 80009, telephone
(213) 536-6356.

SUPPLEMENTARY INFORMATION: This
amendment further amends Amendment
39-3079 (42 FR 59375), AD 77-23-06, as
amended by 39-3105 (43 FR 4) which
currently requires repetitive inspections
for cracks on the flap link support
fittings on McDonnell Douglas DC-8
series airplanes. After issuing
Amendment 39-3105, the FAA has
determined that additional flap link
support fittings are manufactured from
7075-T73 aluminum and can be
excluded from the repetitive inspection.
Therefore, the FAA is further amending
Amendment 38-3079, as amended by
Amendment 39-3105, by expanding
paragraph (a) to include additional part
numbers of fittings that are 7075-T73
material on the McDonnell Douglas DC-
8 series airplanes.

Since this amendment relieves a
restriction, has no adverse economic
impact, and imposes no additional
burden on any person, notice and public
procedure hereon are unnecessary and
good cause exists for making this
amendment effective in less than 30
days.

Adoption of Amendment

.Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by further amending Amendment 39-
3079 [42 FR 59375), AD 77-23-06, as
amended by Amendment 39-3105 (43 FR
4), by revising paragraph (a) of the
amendment to add the following DC-8
flap link support fitting assembly part
numbers:

. . - - .

5614372-501, 5614374-503, 5614374504,
5614376-505, 5614376-506, 5614376

507, 5614376-508, 5614376-501,
5614376-502
Note.—The FAA has determined that this
document involves a regulation which is not
considered to be significant under the
provisions of Executive Order 12004 and as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
This amendment becomes effective
January 13, 1981.
(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); Sec. 6{(c) Department of
Transporiation Act (48 U.S.C. 1855(c); and 14
CFR 11.89))
Issued in Seattle, Washington, on
December 24, 1980.
Jonathan Howe,
Acting Director, Northwest Region.
[FR Doc. §1-202 Filed 1-3-81; 8:45 am|
BILLING CODE 4510-13-M

14 CFR Part 39
[Docket No. 76-NE~14; Amdt. 39-4006]

Alrworthiness Directives; Sikorsky S-
61L Helicopters Prior to and Including
Serial No. 61454, and S-61A, S-61D, S~
61E, and S-61V Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment revises
airworthiness directive (AD) 76-08-01 to
include the tail rotor pylon upper and
lower right hinge fitting lugs in the
inspections and to increase the areas to
be inspected.

DATES: Effective date—December 29,
1980. Comments must be received on or
before March 2, 1981.

ADDRESSES: Send comments on the rule
in duplicate to: Federal Aviation
Administration, Office of the Regional
Counsel, New England Region,
Attention: Rules Docket No., 12 New
England Executive Park, Burlington,
Massachusetts 01803,

The applicable service bulletins may
be obtained from Sikorsky Aircraft,
Division of United Technologies
Corporation, Stratford, Connecticut
06602. Copies of the service bulletins are
contained in the Rules Docket, Office of
the Regional Counsel, New England
Region, 12 New England Executive Park
Burlington, Massachusetts 01803.

FOR FURTHER INFORMATION CONTACT:
William E. Garlock, Airframe Section,
ANE-212, Engineering and
Manufacturing Branch, Flight Standards
Division, Federal Aviation
Administration, New England Region, 12

New England Executive Park,
Burlington, Massachusetts 01803.

SUPPLEMENTARY INFORMATION:
Prior Regulatory History

Because of cracks found in the
alignment pads of the tail rotor pylon
left hinge fittings and evidence of
improper contact of these pads,
Amendment 39-1899 (39 FR 25645}, AD
74-15-01, was issued to require
inspection for cracks and rework or
replacement of the fittings. Reworked
fittings were required to be inspected a!
each of the next three 150-hour intervals
of service, After issuing Amendment 39-
1899, additional cracks in the alignment
pads were found in service, and
Amendment 39-1921 (39 FR 28975), AD
74-17-06, was issued to include an
additional inspection and to provide
expanded and more specific
requirements for inspections. It also
provided a more extensive description
of the rework procedures and limits.
After issuing Amendment 39-1921,
reports were received of additional
cracks and the separation of a pylon
hinge fitting because of a fatigue crack.
Therefore, Amendment 39-2581 (41 FR
16452), AD 76-08-01, superseding AD
74-17-08, was issued to require
inspections whether or not there was
contact between the lug alignment pads,
to require extended repetitive
inspections, and to require the rework or
replacement of the fittings.

Need for Amendment

Subsequent to the publication of AD
76-08-01, there have been reports of
cracking of the lugs of the right hinge
fittings and cracking in the webs near
the lugs. Therefore, this amendment
revises AD 76-08-01 to include the right
hinge fitting lugs in the inspections and
to expand the area to be inspected to
include some of the web near the lugs.

Since a situation exists that requires
immediate adoption of the regulation, i!
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
;mendmenl effective in less than 30

ays.

Request for Comments on the Rule

Although this action is in the form of 2
final rule which involves requirements
affecting immediate flight safety and,
thus, was not preceded by notice and
public procedure, comments are invited
on the rule.

When the comment period ends, the
FAA will use the comments submitted.
together with other available
information, to review the regulation.
After the review, if the FAA finds tha!
changes are appropriate, it will initiate
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rulemaking proceedings to amend the
regulation. Comments that provide the
factual basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
AD and determining whether additional
rulemaking is needed. Comments are
specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the rule that might
sugges! a need to modify the rule.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
effective December 29, 1980, by revising
Amendment 39-2581 (41 FR 16452), AD
76-08-01, as follows:

In paragraph (a) delete the phrase
“within the last 50 hours time in service"
and insert in its place: “within the last
120 hours time in service."

In paragraph (a) delete: “No. 61B20-
13A dated April 2. 1976," and insert in
its place: No. 61B20-13C, dated
November 12, 1980.

Revise paragraph (b) to read: “If a
crack is found around the edge of the
bushings in the lug or in the shaded area
shown in Detail B, Figure 1, of the above
service bulletin, replace the fitting prior
to further flight.”

The manufacturer's procedures
identified and described in this directive
are incorporated herein and made a part
hereof pursuant to 5 U.S.C. 552(a)(1). All
persons affected by this directive who
have not already received these
documents from the manufacturer may
obtain copies upon request to Sikorsky
Aircraft, Stratford, Connecticut 06602.
These documents may also be examined
at FAA, New England Region, 12 New
England Executive Park, Burlington,
Massachusetts 01803, and at FAA
Headquarters, 300 Independence
Avenue, S.W., Washington, D.C. A
historical file on this AD, which includes
the incorporated material in full, is
maintained by the FAA at its
headquarters in Washington, D.C., and
at the FAA, New England Region
Headquarters, Burlington,
Massachusetts,

[Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as nmended (49 U.S.C. 1354(a).
1421, and 1423); Sec. 6(c), Department of
[ransportation Act (49 U.S.C. 1655(c)): 14
CFR 11.89)

Note—~The FAA has determined that this
document involves a final regulation which is
not considered to be significant under
Executive Order 12044 as implemented by
DOT Regulatory Policies and Procedures (44
FR 11034; February 26, 1979), In addition, the
expected impact {s so minimal that this
iction does not warrant preparation of a
regulatory evaluation,

Issued in Burlington, Massachusetts, on
December 18, 1980,
Robert E. Whittington,

Director, New England Region.

Note.—The incorporation by reference
provisions of this document was approved by
the Director of the Federal Register on June
19, 1967,
|FR Doc. 81-109 Filod 1-2-81; 843 am)

BILLING CODE 4210-13-M

14 CFR Part 39

[Airworthiness Docket No. 80-ASW-39;
Amdt. 39-4009]

Airworthiness Directives; Swearingen
Models SA226-T, SA226-T(B), SA226-
AT, and SA226-TC Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness (AD) which requires
periodic replacement of rudder cable to
rudder link attaching bolts and
bushings, and inspection of rudder pedal
links at bolt holes with replacement of
links as necesary. This AD is prompted
by 13 reports of worn rudder cable to
rudder link attaching bolts and
bushings, and, in some cases, elongated
bolt holes in rudder pedal links at
attaching bolt holes which could
eventually resull in complete failure of
rudder cable to rudder link attachment
and loss of rudder control of the
airplane.

DATES: Effective January 16, 1981.
Compliance required as prescribed in
body of AD.

ADDRESSES: The applicable service
information may be obtained from the
Director of Products Support,
Swearingen Aviation Corporation, P.O.
Box 32486, San Antonio, Texas 78284,

These documents may also be
examined at the Office of the Regional
Counsel, Southwest Region, FAA, 4400
Blue Mound Road, Fort Worth, Texas, or
Rules Docket in Room 916, FAA, 800
Independence Avenue, S.W.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Milton G. Martin, Airframe Section,
Engineering and Manufacturing Branch,
ASW-212, Federal Aviation
Administration, P.O. Box 1689, Fort
Worth, Texas 76101, telephone number
(817) 624-4911, exlension 516,

SUPPLEMENTARY INFORMATION: A Notice
of Proposed Rule Making (NPRM) to
amend Part.39 of the Federal Aviation
Regulations to include an airworthiness
directive requiring periodic replacement
of rudder cable to rudder link attaching

bolts and bushings and inspection of
rudder pedal links at bolt holes with
replacement of links as necessary on
Swearingen Models SA226-T, SA226-
T(B), SA226-AT, and SA226-TC
airplanes was published in the Federal
Register (45 FR 67679).

The NPRM was prompted by 13
reports of worn rudder cable to rudder
link attaching bolt holes which could
eventually result in complete failure of
the rudder cable to rudder link
attachment and loss of rudder control of
the airplane.

Interested persons have been afforded
an opportunity to participate in the
making of the amendment. Two
comments were received. Both
commenters suggested that the material
of the rudder links be replaced with
more durable material to eliminate
repetitive replacements. An engineering
evaluation indicates the problem would
not be alleviated by changing materials.
Swearingen is currently developing a
detail redesign for the SA227 series
Swearingen airplanes. If this is
successful and FAA approved, this
redesign may be made available as an
alternate method of complying with this
AD, if applicable. The wording of the
Notice of Proposed Rule Making is,
therefore, unchanged except for minor
editing.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Section 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) is
amended by adding the following new
airworthiness directive:

Swearingen: Applies to Swearingen Models
SA226-T, SA226T(B), SA226-AT, and SA226-
TC airplanes certificated in all categories.
Compliance required within the next 50
hours’ time in service for airplanes with 5,000
or more hours” time in service, unless already
accomplished, and thereafter at intervals of
5,000 hours since last compliance.
(Airworthiness Docket No. 80-ASW-39).

To prevent failure of rudder cable to rudder
pedal link attachments, accomplish the
following: {a) Replace rudder cable to rudder
pedal link attachment bolts and bushings
with new parts of the same part numbers,

(b) Inspect rudder pedal links, Part Number
26-72016, at attachment bolt hole and replace
links if hole is elongated.

A special flight permit may be issued in
accordance with FAR 21.197 to allow flight of
the aircraft to a base where this AD can be
accomplished.

Equivalent methods of complying with this
AD must be approved by the Chief,
Engineering and Manufacturing Branch, FAA,
Southwest Region. Note: Swearingen Service
Bulletin SB27-027 issued July 17, 1980, refers
to this same subject.

This amendment becomes effective
January 16, 1981.
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(Secs. 313(a). 801, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a).
1421, and 1423); Sec. 6(c), Department of
Transportation Act (49 U.5.C, 1855(c)): 14
CFR 11.89)

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12004 as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1980).

Issued in Fort Worth, Texas, on December
22, 1980,

C. R. Melugin, Jr.,

Director, Southwest Region.
|FR Doc._ i1-201 Filed 1-3-83:; §:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 80-NE-38]
Amend the Description of the

Portsmouth, New Hampshire (Pease
AFB) 700-Foot Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment changes the
Portsmouth, New Hampshire, 700-foot
transition area so as to provide
additional airspace for helicopters
execuling the RNAV-066 Standard
Instrument Approach Procedure (SIAP),
Tyco Heliport, Exeter, New Hampshire.
EFFECTIVE DATE: February 19, 1981.
FOR FURTHER INFORMATION CONTACT:
Charles Taylor, Operations Procedures
and Airspace Branch, ANE-535, Federal
Aviation Administration, Air Traffic
Division, 12 New England Executive
Park, Burlington, Massachusetts 01803;
telephone (617) 273-7285.
SUPPLEMENTARY INFORMATION: On
Monday, October 6, 1980, a Notice of
Proposed Rulemaking was published in
the Federal Register, Volume 45, No. 195,
pages 86176 and 66177, stating that the
Federal Aviation Administration
proposed to amend the description of
the Portsmouth, New Hampshire, 700-
foot transition area so as to provide
additional airspace for helicopters
executing the RNAV-066 Standard
Instrument Approach (SIAP), Tyco
Heliport, Exeter, New Hampshire,
Interested persons were invited to
participate in the proposed rulemaking
process by submitting comments on the
proposal to the Federal Aviation
Administration. No objections were
received.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71.181 of the Federal

Aviation Regulations {14 CFR 71.181) is
amended effective February 19, 1981, by:
1. Delete the present description of the
New Hampshire (Pease AFB) 700-foot
transition in its entirety and substitute
in lieu thereof: “That airspace extending
upward from 700 feet above the surface
bounded by a line beginning at 43"-23'-
00"N., 71°-11'-50""W., 43°-23"-00"N., 70"~
47'-00"W.,, 43°-14-00"N., 70"-36'-00"W.,
42°-50'-00"'N., 70°-36'-00"W., 42"-50"-
00”N., 71"-05'00"W., 43"-03'-00"N., 71"~
05'-00"W., 43°-09-00"N., 71°-11"-50"W
to point of beginning."

(Section 307(a) of the Federal Aviation Act of
1058 (72 Stal. 749; 49 USC 1348(a)) and
Section 6(c) of the Department of
Transportation Act (49 USC 1655(c) and 14
CFR 11.89))

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
amended on June 27, 1880, by Executive
Order 12221, as implemented by Department
of Transportation Regulatory and Procedures
|44 FR 11034; February 26, 1879]. The
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Burlington, Massachusetts, on
December 19, 1880.

Robert E. Whittington,
Director, New England Region.
[FR Doc. 81-200 Filed 1-2-81: &48 am)
BILLING CODE 4910-13-M

14 CFR Parts 71,73,and 75
[Alrspace Docket No. 80-AWA-18)

Compllation of Airspace Designation
Regulations

Cross Reference: For a compilation of the
current airspace designations and pending
amendments lo those designations issued by
the FAA and published in the Federal
Register, see FR Doc. 8040450 published in
the Federal Register, of Friday, January 2,
1981 (46 FR 401).

BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
International Trade Administration

15 CFR Parts 368, 370, 372, 373, 379
and 385

Changes in Export Administration
Reguiations; Special Nuclear Controls

AGENCY: Office of Export
Administration, International Trade
Administration, U.S. Department of
Commerce.

ACTION: Final rule.

SUMMARY: A revised version of Part 378,
Special Nuclear Controls, of the Export

Administration Regulations was
published in the Federal Register on
June 25, 1980 (45 FR 43142). This rule
amends the remainder of the Export
Administration Regulations to conform
them with the new Part.

EFFECTIVE DATE: [anuary 5, 1981

FOR FURTHER INFORMATION CONTACT:
Archie Andrews, Director, Exporters’
Service Staff, Office of Export
Administration, Washington, D.C. 20230
(Telephone: (202) 377-5247 or 377-4811)
SUPPLEMENTARY INFORMATION: Section
13(a) of the Export Administration Act
of 1979 (“the Act”) exempts regulations
promulgated thereunder from the public
participation in rulemaking procedures
of the Administrative Procedure Act.
Section 13(b) of the Act, which
cxpresses the intent of Congress that
where practicable “regulations imposing
controls on exports” be published in
proposed form, is not applicable

. because these regulations do not impose

controls on exports. It has been
determined that these regulations are
not “significant” within the meaning of
Department of Commerce
Administrative Order 218-7 (44 FR 2082
January 9, 1978) and Industry and Trade
Administration Administrative
Instruction 1-6 (44 FR 2093, January 9,
1979) which implement Executive Order
12044 (43 FR 12661, March 23, 1978),
“Improving Government Regulations.”
Therefore these regulations are issued in
final form.

Accordingly, the Export
Administration Regulations (15 CFR Par!
368 et seq.) are revised as follows:

1. Section 368.1(a)(2)(i)(B) is revised as
follows:

§368.1 Effect of regulation.

(a) ® 1010

[2) L

[i) L

(B) By agreement with the Nuclear
Regulatory Commission for nuclear
equipment and materials under the
export licensing jurisdiction of the
Commission (see 10 CFR 110); and

2. Section 370.3(a)(1) is revised as
follows;

§370.3 Prohibited exports.

(a) .88

{1) Any export to Canada, for
consumption in Canada.' However, the
following do require a validated license
to Canada.

(i) The types of technical data
described in § 379.4(c);

'See § 386.1(d) for shipments to Canada, not
intended for consumption in Canada, and regardiog
the requirement of a Shipper's Export Declaration
for certaln exports to Canada.
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(ii) Commodities related to nuclear
weapons, nuclear explosive devices,
nuclear testing, the chemical processing
of irradiated special nuclear or source
material, the production of heavy water,
the separation of isotopes of source and
special nuclear material, or the
fabrication of nuclear reactor fuel
containing plutonium (see § 378.3);

(iii) Helium, isotopically enriched in
the helium-3 isotope in any form or
quantity, and whether or not admixed
with dther materials, or contained in any
equipment or device, as described on
the Commodity Control List under ECCN
4721B;

(iv) Electronic, mechanical, or other
devices, as described in § 376.13(c) and
the Commodity Control List under ECCN
45178, primarily useful for surreptitious
interception of wire or oral
communications;

(v) Certain commodities subject to
Short Supply validated licensing
controls, including horses for export by
sea, as set forth in Supplements to Part
377; !

(vi) Communications countermeasures
equipment (electronic, mechanical,
oplical, or other) as described in ECCN
45168, capable of detecting, monitoring,
localing, or jamming surreptitious
intercepting devices; and

(vii) Mandrels and bellows forming
dies; certain valves; plants specially
designed for the production of uranium
hexafluoride, including uranium
hexafluoride purification equipment;
uranium hexafluoride mass
spectrometers; inverters, converters,
[requency changers, and generators
having a multiphase electrical power
output within the range of 600 to 2,000
hertz; and cylindrical tubing, rings and
discs (These commodities are identified
on the Commodity Control List under
ECCNs 4094B, 3131A, 3336A, 45308,
45698, 4675B, 4676B and 4677B.);

3. Section 372.11(g)(3)(v) is revised to
read as follows:

§372.11 Amending export licenses.

(8) L

( 3 ’ L)

{v) Amendment or extension of a
license to export commodities related to
nuclear weapons, nuclear explosive
devices, nuclear testing, the chemical
processing of irradiated special nuclear
or source material, the production of
hesvy water, the separation of isotopes
of source and special nuclear material,
or the fabrication of nuclear reactor fuel
conlaining plutonium (see § 378.3).

4. Section 373.2(b) is revised to
remove paragraph (2) and revise
paragraphs (3) and (4), as follows:

§373.2 Project license.

(b) el i\

(2) [Reserved]

(3) The commodities are related to
nuclear weapons, nuclear explosive
devices, nuclear testing, the chemical
processing of irradiated special nuclear
or source material, the production of
heavy water, the separation of isotopes
of source and special nuclear material,
or the fabrication of nuclear reactor fuel
containing plutonimum (see § 378.3),

(4) The technical data are not
generally available to the public [see
General License GTDA, § 379.3) and
relate to nuclear weapons, nuclear
explosive devices, nuclear testing, the
chemical processing of irradiated
special nuclear or source material, the .,
production of heavy water, the
separation of isotopes of source and
special nuclear material, or the
fabrication of nuclear reactor fuel
containing plutonium, as described in
§ 379.4(c)(1) or other nuclear-related
commodities as listed in § 379.4(c)(2)
through (9).

5. Section 373.3(b)(1) is revised as
follows:

§ 373.3 Distribution license.

(b) LR

(1) Commodities related to nuclear
weapons, nuclear e):-ﬂlosive devices,
nuclear testing, the chemical processing
of irradiated special nuclear or source
material, the production of heavy water,
the separation of isotopes of source and
special nuclear materials, or the
fabrication of nuclear reactor fuel
containing plutonium (see § 378.3).

6. Paragraphs (1) and (3) of § 373.7(b)
are revised as follows:

§373.7 Service supply (SL) procedure.

(b) ..

(1) Parts to service commodities
related to nuclear weapons, nuclear
explosive devices, nuclear testing, the
chemical processing of irradiated
special nuclear or source material, the
production of heavy water, the
separation of isotopes of source and
special nuclear material, or the
fabrication of nuclear reactor fuel
containing plutonium (see § 378.3);

(3) Parts to service commodities
subject to the Nuclear Regulatory
Commission licensing authority referred
to in Supplement No. 3 to Part 370;

7. Section 379.4(c), first paragraph and
(1) and (2) are revised as follows:

§379.4 General license GTDR: Technical
data under restriction.

(¢} Technical Data Restrictions
Applicable to All Destinations. No
technical data ! (including operating and
maintenance instructional material)
related to the following may be exported
under this general license, and a
validated export license is required for
all destinations, including Canada, for
export of technical data related to the
following:

(1) Any commodity where the
exporter knows or has reason to know
that it will be used directly or indirectly
in the following activities, whether or
not it is specifically designed or
modified for such activities (see
§ 378.3)—

(i) Designing, developing, fabricating
or testing nuclear weapons or nuclear
explosive devices, ' or

(ii) Designing, constructing,
fabricating, or operating the following
facilities, or components for such
facilities *—

(A) Facilities for the chemical
processing of irradiated special nuclear
or source material;

(B) Facilities for the production of
heavy water;

(C) Facilities for the separation of
isotopes of source and special nuclear
material; or

(D) Facilities for the fabrication of
nuclear reactor fuel containing
plutonium.

(2) Training of personnel for
paragraph (c)(1) of this section.

8. Section 379.5(e) (2) (i) and (x) are
revised, (xi) is renumbered as (xvi), and
new (xi) through (xv) are added as
follows:

§379.5 Validated license applications.

» . . . .

(e] LI

(2] . - -

(i) Commodities where the exporter
knows or has reason to know that the

"This restriction does not apply to data included
in the foreign filing of a patent, provided such
foreign filing of a patent application is in
accordance with the regulations of the U.S. Patent
Office (See § 370.3{c)).

! Commodities and technical data specifically
designed or specifically modified for use in
designing, developing or fabricating nuclear
weapons or nuclear explosive devices are subject 10
export licensing or other requirements of the Office
of Munitions Control, U.S. Department of State, or
the licensing or other restrictions specified in the
Atomic Energy Act of 1854, as amended. Similarly,
commodities and technical data specificaily
designed or specifically modified for use in devising,
carrying oul, or evaluating nuclear weapons tests or
nuclear explosions (except such items as are in
normal commercial use for other purposes) are
subject to the same requirements,

* Also see § 379.5{¢) for special provisions relating
to technical data for maritime noclear propulsion
plans and other commodities.
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item will be used directly or indirectly,
whether or not specifically designed, for
developing or testing nuclear weapons
or nuclear explosive devices, nuclear
testing, the chemical processing of
irradiated special nuclear or source
material, the production of heavy water,
the separation of isotopes of source and
special nuclear material, or the
fabrication of nuclear reactor fuel
containing plutonium, as described in

§ 378.3, or training of personnel for any
activity listed above:

(x) Submersible watercraft other than
military or naval types;'
(xi) Plants speciam designed for the

production of uranium hexafluoride
(UFy), and specially designed or
prepared equipment (including UFe
purification equipment} and specially
designed parts and accessories therefor;

(xii) Inverters, converters, frequency
changers, and generators having a
multiphase electrical power output
within the range of 600 to 2000 hertz;

(xiii) Cylindrical tubing, raw,
semifabricated, or finished forms, made
of aluminum alloy (7000 series) maraging
steel or high-strength titanium allows
(e.g., Ti-6 Al-4 V, etc.) having the
following characteristics:

(A) Wall thickness of % inch, or less;

(B) Diameter of 3 inches or more;

{xiv) Cylindrical rings, or single
convolution bellows, made of high-
strength steels having all of the
following characteristics:

(A) Tensile strength equal to or
greater than 150,000 psi;

{B) Wall thickness of 3 millimeters or
less; and

(C) Diameter of 3 inches or more;

(xv) Pipes, valves, fittings, heat
exchangers, or magnetic, electrostatic or
other collectors made of graphite or
stainless steel, or of other materials
coated in graphite, yttrium or yttrium
compounds resistant to the heat and
corrosion of uranium vapor; and

(xvi) Any other commodity under the
expor! control jurisdiction of the Office
of Export Administration if such
commodity is not covered by an entry
on the Commodity Control List.

9. Section 385.6 is revised to read as
follows:

§385.6 Canada.

Except as indicated below, the general
policy is to permit shipments of
commodities and technical data to
Canada for consumption or use in that
country without an export license. When
the commodities or technical data are
transiting Canada or are intended for
reexport from Canada to another foreign

destination and such shipment would
require a validated license if made
directly from the United States to that
destination, an export license or
reexport authorization is required. The
licensing action will be based on the
policy applicable to a direct shipment
from the United States to such other
destination. (See §§ 374.1 and 386.1(d)
for commodities in transit via Canada.)
A validated license also is required for
export to Canada if—

{a) The technical data are described
in § 379.4(c) or § 379.5(e) unless the
technical data may be exported under
the provisions of General License
GTDA;

(b) The commodity is related to
nuclear weapons, nuclear explosive
devices, nuclear testing, the chemical
processing of irradiated special nuclear
or source material, the production of
heavy water, the separation of isotopes
of source and special nuclear material,
or the fabrication of nuclear reactor fuel
containing plutonium, as described in
§378.3; or

(¢) The Commodity Control List
(§399.1) indicates thal a validated
license is required for export to Canada.

(Secs. 5, 6. 13, 15, 17, and 21, Pub, L. 96-72, 50
U.S.C. App. § 2401 et seq., Executive Order
No. 12214 (45 FR 29783, May 6, 1980);
Department Organization Order 10-3 (45 FR
6141, January 25, 1880); International Trade
Administration Organization and Function
Order 41-1 (45 FR 11862, February 22, 1880)
and 414 (effective August 26, 1980).)

Dated: December 18, 1980,

Kent N. Knowles,

Director, Office of Export Administration,
International Trade Administration.

[FR Doc. 81-193 Piled 1-2-81: #:45 am|

BILLING CODE 3510-25-M

DEPARTMENT OF JUSTICE
Office of the Attorney General
28 CFR Part 51

Procedures for the Administration of
Section 5 of the Voting Rights Act of
1965; Revision of Procedures

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: Procedures with respect to
the administration of Section 5 of the
Voting Rights Act of 1965, as amended,
the “preclearance” requirement of the
Voting Rights Act, were established in
1971. 36 FR 18186 (Sept. 10, 1971), 28 CFR
Part 51. As a resull of experience under
these Procedures, changes mandated by
the 19756 Amendments to the Voting
Rights Act, and interpretations of
Section 5 contained in judicial decisions,

it was decided that revisions were
required. Proposed revised Procedures
were published for comments on March
21, 1980 (45 FR 18890).

EFFECTIVE DATE: January 5, 1981.

FOR FURTHER INFORMATION CONTACT:
David H. Hunter, Attorney, Voting
Section, Civil Rights Division,
Department of Justice, Washington, D.C
20530, (202) 724-7189.

SUPPLEMENTARY INFORMATION: In
response to the March 21, 1980 requesl,
22 comments were received, including 1
from a Federal agency, 7 from
representatives of State governments, 6
from representatives of local
governments, 6 from private
organizations, 1 from a political science
professor, and 1 from a private citizen.
(These comments are available for
inspection at the Department of Justice.)
All comments have been studied
carefully, and a number of changes have
been made in the Procedures as a resul!
of the comments.

The discussion that follows focuses
first on a number of general issues
raised by the comments and second on a
number of specific topics that were the
subject of comments.

Scope. A number of commenters were
concerned with issues outside the scope
of the Procedures, for example,

.procedures and substantive standards

required by statute, the legal
consequences of the absence of
preclearance, the Department's litigation
policy, the Department's policy under
the Freedom of Information Act (for
which see 28 CFR 16.9), and the interests
of particular jurisdictions.

Formality. To satisfy some
commenters would require an increase
in the formality of the preclearance
process. They advocate, for example,
requiring a limitation on telephone
communication between Department
personnel and submitting authorities,
the inclusion of interested individua)s
and groups in any informal meetings
held with submitting authorities, the
preparation of transcripts of conferences
held under § 51.46, adherence to the
rules of evidence in the information
gathering process, and increased notice
requirements. Because submission of
changes to the Attorney General was
designed to be an expeditious
alternative to declaratory judgement
actions brought in the U.S. District Court
for the District of Columbia, we believe
the level of formality suggested is not
appropriate.

Exercise of discretion. Some
commenters sought assurance that the
Attorney General would not abuse his
discretion. Concern was expressed, for
example, with respect to what would
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constitute “good cause” justifying
expedited consideration by the Attorney
General (§ 51.32) or with respect to the
possibility of the Attorney General's
using an unjustified request for
additional information (under § 51.35) to
extend the 60-day period. Although
written procedures can establish
standards, they cannot by themselves
guarantee reasonableness. To some
extent, however, safeguards or
alternatives do exist. For instance,
submitting authorities always have the
option of an action for a declaratory
judgment (§ 51.1). On the other hand,
interested individuals and groups are
given the opportunity to participate in
the preclearance process by the various
notice requirements provided (see “Role
of third parties” below) and, although a
decision by the Attorney General not to
object is not subject to judicial review
{§ 51.48), independent actions otherwise
available are preserved by the statute.

Misinterpretation. Misinterpretation
of the intent of the proposed Procedures
may be evidence of a lack of clarity.
Where a commenter has failed to
discern the intended meaning, we have
given close scruliny to whether that
meaning could be more effectively
communicated.

Some commenters misinterpreted the
Procedures by reading one section in
isolation from the remainder or by
overlooking the section that addressed a
particular issue. For example, one
commenter believed that the Attorney
General would not consider a change
thal must be adopted by referendum
until after the referendum is held; this
commenter failed to note that § 51.20
excepts from the finality requirement
measures subject to a referendum
requirement.

Role of third parties. Providing an
opportunity for interested persons to
express their views with respect lo a
submitted change is an important part of
our preclearance procedures. A number
of sections have been revised to indicate
more clearly the practice of the Attorney
General in this regard (see §§ 51.31,
51.35, 51.43, 51.44, 51.45, and 51.47). To
summarize, the submitting authority is
requested to provide names of minority
contacts (§ 51.26(f)) and evidence of
publicity and public participation
(51.26(¢)) and may be requested to
publicize a reconsideration request
(8 51.44(c)), and the Attorney General
may publicize a submission in some
circumstances (§ 51.36(b)). Persons who
have commented on a submission or
who have requested notification with
respect to action taken on a specific
submission are sent copies of letters
requesting further information

(§ 51.35(b)), letters of no objection

(§ 51.40(c)), letters of objection

(§ 51.43(d)), and letters following
reconsiderations of objections

(§ 51.47(d)). Such persons are also
notified of reconsideration requests

(§ 51.44(c)), reconsiderations at the
instance of the Attorney General

{§ 51.45(b)). and requests for conferences
(§51.46(c)). Interested individuals and
groups registered under § 51.30 are given
notice of submissions (§ 51.31), requests
for expedited consideration (§ 51.32(c)),
additional information requests and
receipts of additional information

(§ 51.35(d)), objections (§ 51.43(e)),
reconsiderations of objections

(§§ 51.44(c) and 51.45(b)). and decisions
after reconsideration (§ 51.47(e}). The
1971 Procedures had specified that
“prompt” notice of submissions be given
to registrants (§ 51.16); this was changed
in the proposed Procedures (§ 51.31) to
“regular” notice. In response to one
comment, "weekly” notice, which has
been the normal practice, is now
specified.

One commenter objected to the
maintenance of a registry of interested
individuals and groups. Other
commenters believe that the present
notice system is inadequate. We believe
the notice system as revised and
described in the Procedures is both
necessary and sufficient for the efficient
and fair administration of the
preclearance program.

Delegation of autharity, §§ 51.2(b),
51.3. Two commenters, both
representing States, expressed
reservations with respect to the
delegation of authority from the
Attorney General to the Assistant
Attorney General, Civil Rights Division,
and opposed any delegation below the
level of the Assistant Attorney General.
As a practical matter, given the volume
of Section 5 submissions, such
delegation is unavoidable, It should be
noted, however, that the Assistant
Attorney General is the final
decisionmaker when a determination
adverse to a submitting authority is
made.

Political parties, § 51.7. In response to
one query, this section and § 51.21 have
been revised to make it clear that a
political party can make a submission
on its own behalf.

Further clarification of what changes
by political parties are subject to
Section 5 has not been attempted. § 51.7
delineates in a general way which
“political party" changes are covered;
where there is uncertainty with respect
to the applicability of Section 5,
determinations should be made on a
case-by-case basis.

Computation of time, § 51.8. Two
commenters questioned the clarity and
propriety of the method of determining
when 60 days have elapsed. The method
employed is identical to thal of Rule 6(a)
of the Federal Rules of Civil Procedure.

It was suggested that the 60-day
period commence with the date of
mailing of the submission rather than
the date of receipt by the Attorney
General, and that the date of the
Attorney General's response be the date
of receipt by the submitting authority
rather than the date of mailing by the
Attorney General. Section 5, however,
provides for a 80-day period for review
by the Attorney General, and it is proper
for the Procedures to allow a full 60
days for review by the Attorney
General. This would not be the case if
delivery time for the submission and
delivery time for the decision were
counted in the 80-day period. In our
view, the full period is necessary for
proper administration. See also § 51.32.

Examples of changes. § 51.12. One
commenter objected to including, as an
example of a change cover by Section 5,
a change with respect to vote-counting
procedures. Such changes, however, are
covered by Section 5. See Allen v. State
Boaord of Elections, 393 U.S, 544, 563-68
(1968). Moreover, the submission
requirement does not operate to prevent
State and local governments from
implementing voting changes which they
decide are desirable.

A new subsection k has been added,
based on experience since Dougherty
County, Board of Education v. White,
439 U.S. 32 (1978), to clarify that
governmental regulation of employee
political activity is covered by Section 5.
Recurrent practices, enabling
legislation, and procedural changes,

§8§ 51.13, 51.14, 51.15. These seclions
constitute an attempt to clarify what
constitutes a change, when a change has
occurred, and what the consequences of
preclearance of a change are. It is hoped
that § 51.13 will result in the reduction
of submissions made unnecessarily. For
example, a county which always
conducts voter registration at extra
locations prior to elections does not
have to make a submission prior to each
election; a submission would be
required only when the practice is first
instituled or is changed. Sections 51.14
and 51.15 do not require that local
implementation of a precleared State
requirement of general, noncontingent
application be precleared. For example,
were a State to lower its voting age from
18 to 17, only one submission, by the
State, would be required. (See also

§ 51.21) On the other hand, if a State
were to pass legislation making a 17-
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year voting age a matter of local option,
the preclearance of exercise of the
option would be required (§ 51.14).

Court-ordered changes, § 51.16.
Requested clarification of the
exemption, from the preclearance
requirement, of changes ordered by
Federal courts has not been attempted.
This section is designed only to alert
affected jurisdictions and the public to
the existence of this exemption. Its
exact scope can only be determined
through the application of the
developing case law in this area to the
particular situation in question. See
Sanchez v. McDaniel, 615 F. 2d 1023 (5th
Cir. 1980), application for stay pending
consideration of petition for certiorari
granted, —— U.S. — (Aug. 14. 1980)
(Powell, Circuit Justice).

The issue of the status of changes
resulting from orders of State courts is
not addressed in the Procedures. The
reference in § 51.20 to approval by State
courts is to the system in some States by
which courts have an administrative
role in the approval of some voting
changes.

Premature Submissions, § §1.20. This
section has been expanded to conform
to present practice under which we
consider unripe for review proposed
changes which are based upon or are
otherwise directly related to other
voting changes which have not been
precleared.

Contents of submissions, §8§ 51.24,
51,25, 51.26. A number of commenters
complained of the burden imposed on
jurisdictions by these sections: some
commenters sought additional clarity.
The specific requests for information
contained in §§ 51.25 and 51.26 should
be read in conjunction with the general
provisions of § 51.24, See especially
§ 51.24(c) and (e). Providing the
information requested should usually
not be burdensome for the submitting
authority but will result in more prompt
and efficient handling of submissions,
fewer requests under § 51.35, and fewer
objections. For example, in many
instances, “the anticipated effect of the
change on members of racial or
language minority groups” (§ 51.25(m))
could be provided by a brief statement.
Also, in our view, identifying minority
group contacts (§ 51.26(f)) does not place
an undue burden on the submitting
authority. Moreover, we do not expect
jurisdictions with insignificant minority
populations routinely to provide the
names of minority contacts.

Because legal descriptions are
generally integral parts of acts or
ordinances, excluding them from a
submission will frequently be a greater
inconvenience than including them;
accordingly, the exception for legal

descriptions has been dropped from

§ 51.25{a). Revisions to increase clarity
and specificity have been made in

§ 51.26.

Obtaining information, § 51,35(¢). One
commenter noted that we did not
specify the event that triggers the
beginning of the 60-day period when
information necessary to complete a
submission is obtained from a source
other than the submitting authority.

§ 51.35 has been revised to indicate that
the 60-day period begins on the date on
which the Attorney General sends
notification to the submitting authority
of the receipt of the information.

Failure to complete submission,

§ 51.38. Two commenters were critical of
the discretion allowed by § 51.38. That
section provides that, if requested
additional information is not received
within 80 days, “the Attorney General,
absent extenuating circumstances and
consistent with the burden of proof
under Section5 * * * may object
tothechange * * *."One
commenter advocated the substitution
of “shall” for “may”, explaining that in
order to postpone an adverse
determination, political subdivisions
will deliberately fail to provide
additional information requested by the
Department of Justice. To the extent that
such a problem may exist, we believe
that the practice described in § 51.38
provides a sufficient remedy. Ordinarily,
the schedule by which requested
information is provided is of greater
interest to the submitting authority than
to the Attorney General.

Burden of proof, § 51.39(e). One
commenter opposed placing the burden
of proof on the submitting authority. In
our view, the burden of proof described
in § 51.39(e) is consistent with and
required by the scheme of Section 5. See
Georgia v. United States, 411 U.S, 526,
536-39 (1973); South Carolina v.
Katzenbach, 383 U.S. 301, 335 (1968); see
also Evers v. State Board of Election
Commissioners, 327 F. Supp. 640 (S.D.
Miss. 1971), appeal dismissed 405 U.S.
1001 (1972). No objection, §§ 51.40, 51.42,
51.48. Concern with respect to the
finality of a decision not to interpose an
objection was expressed by one
commenter. However, Section 5 itself
states: "Neither an affirmative
indication by the Attorney General that
no objection will be made, nor the
Attorney General's failure to object. nor
a declaratory judgment entered under
this section shall bar a subsequent
action to enjoin enforcement of such
qualification, prerequisite, standard,
practice; or procedure.” It is the practice
of the Attorney General, reflected in
§ 51.40, to notify submitting authorities

of this provision. The "subsequent
action” referred to could not be under
Section 5 but would have to have some
other legal basis and could not
constitute judicial review of the action
of the Attorney General (see § 51.48).
Accordingly, the Attorney General's
reservation of the right to reexamine
within the 60-day period a decision not
to object (§ 51.42) is necessary if the
Attorney General is to continue the
practice of accommodating jurisdiction:
by making decisions as early as possib!
within the 60-day period.

Failure to respond, § 51.41. One
commenter asserted that there would be
insufficient procedural safeguards if
preclearance were accomplished by the
failure of the Attorney General to
respond within the 60-day period. As
§ 51.41 was intended to make clear, it is
the practice of the Attorney General to
respond within the 80-day period. This
section was added to clarify the rare
occasions when, through the failure of
administrative mechanisms, no response
is made. Another commenter considered
the provisos contained in the section
inappropriate. The first proviso, that the
submission be properly addressed, is
necessary lo assure that the submission
can be routed to the proper unit within
the Department of Justice. The second
proviso, that response on the merits be
appropriate, only makes clear that, if
Section § does not apply (for one of the
reasons listed in § 51.33), no
preclearance is possible. In response (o
concern expressed by a number of
commenters, § 51.41 has been changed
to indicate explicitly (what was implicit
in § 51.8(c)) that actions of the Attorney
General under Section 5 are in writing.

Objections and Reconsiderations,

§§ 51.43, 51.44, 51.45, 51.46, 51.47. The
sections relating to notification of the
decision to interpose an objection and
the procedures for the reconsideration of
objections have been reorganized and
renumbered, without substantive
change, to improve the clarity of
presentation.

Accordingly, 28 CFR Part 51 is reviscd
to read as set forth below,

Dated: December 18, 1980,
Benjamin R. Civiletti,
Attorney General.

PART 51—PROCEDURES FOR THE
ADMINISTRATION OF SECTION 5 OF
THE VOTING RIGHTS ACT OF 1965, AS
AMENDED

Subpart A—General Provisions

Sec.

511 Purpose.

51.2 Definitions.

51.3 Delegation of authority.
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Sec. Sec
?1.4 Date used to detemine coverage: list of  Subpart F—Sanctions

comrcd jurisdictions. 51.50 Enforcement by the Attorney General.
515 Termination of coverage. 51.51 Enforcement by private parties.
51.6 Political subunits,
517 Political parties. Subpart G—Petition to Change Procedures
518 Computation of time. 51.52° Who may petition.
519 Requirement of action for declaratory 5153 Form of petition.

judgment or submission to Attorney 51.54 Disposition of petition.

General,
51.10 Right to bring suil. Appendlx—luﬂsdlcﬁonf covered.
51.11 Scope of requirement. Aplbodly: The provisions of this Part 51
51.12 Examples of changes. are issued under 5 U.S.C. 301; 28 U.S.C. 509,
51.13 Recurrent practices. 510; and 42 U.S.C. 1973¢.

51.14 Enabling legislation and contingent or Subpart A—General Provisions
nonuniform requirements.

51.15 Distinction between changes in §51.1 Purpose.

procedure and changes in substance. Section 5 of the Voting Rights Act of
5116 Court-ordered changes. 1965, as amended, 42 U.S.C. 1973c,
51.17 Request for notification concerning prohibits the enforcement in any

voting litigation. jurisdiction covered by Section 4(b) of
Subpart B—Procedures for Submission to the Act, 42 U.S.C. 1973(b), of any voting
the Attorney General qualification or prerequisite to voting, or
51.18 Form of submissions. standard, practice, or procedure with
5119 Time of submissions, respect to voting different from that in
51.20 Premature submissions. force or effect on the date used to

51.21 ll’:;rly att!’d j'uriildicllon responsible for determine coverage, until either (1) a

i Loyl ity declaratory judgment is obtained from
51.22° Address for submissions. 3 Jve
51.23 Withdrawal of submissions. g‘:h?n"sb'ig "’i‘lzc;‘ﬁ?‘“;:l;?:ﬁ'::lgrmCt of
s"m"'c Contents of Submissions prerequisite, standard, practice, or
P18 General. procedure does not have the purpose
o5 geq“;"d c"’“l'e""l’ : and will not have the effect of denying
P128 - PUpPMSIAIRL i, or abridging the right 1o vote on account

Subpart D—Communications From of race, color, or membership in a

individuals and Groups language minority group. or (2] it has

51.27  Communication concerning voting been submitted to the Attorney General
changes, and the Attorney General has

51.28 Action on communication from
individuals and groups.
51.28 Communications concerning voting

interposed no objection within a 60-day
period following submission. In order to
make clear the responsibilities of the

suifs.
51.30 Establishment and maintenance of Attorney General under Section 5 and
registry of interested individuals and the interpretation of the Attorney
groups. General of the responsibility imposed on
bpart E—Processing of Submissions olhue,rs undc‘t; this bsection. tll:le ;;‘ro;edures
in this part have been established to
I‘J’Bl,g,?,t::ieo:.olm“mm' Soncaie govern the administration of Section 5.
132 Expedited consideration.
133 Disposition of inappropriate Thte Mfll!lon‘.
submissions, As used in this part—
1.34  Release of information concerning (a) "Act" means the Voting Rights Act
submissions.. of 1965, 79 Stat. 437, as amended by the
1.35 Obtaining information from the Civil Rights Act of 1968, 82 Stat. 73, the
submitting authority. Voting Rights Act Amendments of 1970,
1.36 . Obtaining information from others. 84 Stat. 314, and the Voting Rights Act

1.37  Supplementary submissions,
1.38 Failure to complete submissions. Hmendments of 1675, 59 Stat. 400. 42

138 Standards for determination by the U.S,C. 1973 et seq. Section numbers,

Attorney General. such as “Section 14(c)(3)," refer to
140 Notification of decision not to object.  Sections of the Act.
141 Failure of the Attorney General to (b) "Attorney General" means the
respond, Attorney General of the United States or
142 Reexamination of decision not to the delegate of the Attorney General.
_ Dbject. y {c) “Vote" and "voting" are used, as
143 Notification of decision to object. defined in the Act, to include “all action

144 Request for reconsideration.
145  Reconsideration of objection at the
insistence of the Attorney General,

necessary to make a vote effective in
any primary, special, or general election,

148 Conference. including but not limited to, registration,
147  Decision after reconsideration. listing pursuant to this Act, or other
148 Absence of judicial review. action required by law prerequisite to

148 Records concerning submissions. voting, casting a ballot. and having such

ballot counted properly and included in
the appropriate totals of votes cast with
respect to candidates for public or party
office and propositions for which votes
are received in an election.” Section
14(c)(1).

(d) “Change affecting voting” means
any voting qualification, prerequisite to
voting, or standard, practice, or
procedure with respect to voting
different from that in force or effect on
the date used to determine coverage
under Section 4(b) and includes, /nter.
alia, the examples given in § 51.12,

(e) “Political subdivision” is used, as
defined in the Act, toreferto " * * *
any county or parish, except that where
registration for voting is not conducted
under the supervision of a county or
parish, the term shall include any other
subdivision of a State which conducts
registration for voting." Section 14(c)(2).

(f) “Covered jurisdiction” is used to
refer to a State, where the determination
referred to in § 51.4 has been made on a
statewide basis, and to a political
subdivision, where the determination
has not been made on a statewide basis.

(®) "Preclearance" is used to refer to
the obtaining of the declaratory
judgment described in Section 5 or to
the failure of the Attorney General to
interpose an objection pursuant to
Section 5,

(h) “"Submission" is used to refer to
the written presentation to the Attorney
General by an appropriate official of
any change affecting voting.

(i) “Submitting authority™ means the
jurisdiction on whose behalf a
submission is made.

{j) “Language minority" or “language
minority group" is used, as defined in
the Act, to refer to persons who are
American Indian, Asian American,
Alaskan Natives, or of Spanish heritage.
Section 14(c)(3). See 28 CFR Part 55,
Interpretative Guidelines:
Implementation of the Provisions of the
Voting Rights Act Regarding Language
Minority Groups.

§51.3 Delegation of authority.

The responsibility and authority for
determinations under Section 5 have
been delegated by the Attorney General
to the Assistant Attorney General, Civil
Rights Division. With the exception of
objections and decisions following the
reconsideration of objections, the Chief
of the Voting Section is authorized to act
on behalf of the Assistant Attorney
General.

§51.4 Date used to determine coverage;
list of covered jurisdictions,

(a) The requirement of Section 5 takes
effect upon publication in the Federal
Register of the requisite determinations
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of the Director of the Census and the
Attorney General under Section 4(b).
These determinations are not
reviewable in any court. Section 4(b).
(b) Section 5 requires the preclearance
of changes affecting voting made since
the date used for the determination of
coverage. For each covered jurisdiction
that date is one of the following:
November 1, 1964; November 1, 1968; or
November 1, 1972. A list of covered
jurisdictions, together with the
applicable date used to determine
coverage, is contained in the appendix
to this part. Any additional
determinations of coverage will be
published in the Federal Register.

§51.5 Termination of coverage.

A covered furisdiction may terminate
the application of Section 5 by obtaining
the declaratory judgment described in
Section 4(a) of the Act.

§51.6 Political subunits,

All political subunits within a covered
jurisdiction (e.g., counties, cities, school
districts) are subject to the requirement
of Section 5,

§51.7 Political parties.

Certain activities of political parties
are subject to the preclearance
requirement of Section 5. A change
affecting voting effected by a political
party is subject to the preclearance
requirement (1) if the change relates to a
public electoral function of the party
and (2) if the party is acting under
authority explicitly or implicitly granted
by a covered jurisdiction or political
subunit subject to the preclearance
requirement of Section 5. For example,
changes with respect to the recruitment
of party members, the conduct of
political campaigns, and the drafting of
party platforms are not subject to the
preclearance requirement. Changes with
respect to the conduct of primary
elections at which party nominees,
delegates to party conventions, or party
officials are chosen are subject to the
preclearance requirement of Section 5.
Where appropriate the term
“jurisdiction” (but not “covered
jurisdiction") includes political parties.

§51.8 Computation of time.

(a) The Attorney General shall have
60 days in which to interpose an
objection to a submitted change
affecting voting.

(b) Except as specified in §§ 51.35,
5§1.37, and 51.41 the 60-day period shall
commence upon receipt by the
Department of Justice of a submission.

(c) The 60-day period shall mean 60
calendar days, with the day of receipt of
the submission not counted. If the final

day of the period should fall on &
Saturday, Sunday, any day designated
as a holiday by the President or
Congress of the United States, or any
other day that is not a day of regular
business for the Department of Justice,
the Attorney General shall have until
the close of the next full business day in
which to interpose an objection. The
date of the Attorney General's response
shall be the date on which it is mailed to
the submitting authority.

§51.9 Requirement of action for
declaratory judgment or submission to the
Attorney General.

Section 5 requires that, prior to
enforcement of any change affecting
voting, the jurisdiction that has enacted
or seeks to administer the change must
either (1) obtain a judicial determination
from the U.S. District Court for the
District of Columbia that denial or
abridgment of the right to vote on
account of race, color, or membership in
a language minority group is not the
purpose and will not be the effect of the
change or (2) make to the Attorney
General a proper submission of the
change to which no objection is
interposed. It is unlawful to enforce a
change affecting voting without
obtaining preclearance under Section 5.
The obligation to obtain such
preclearance is not relieved by unlawful
enforcement.

§51.10 Right to bring sult.

Submission to the Attorney General
does not affect the right of the
submitting authority to bring an action
in the U.S. District Court for the District
of Columbia for a declaratory judgment
that the change affecting voting does not
have the prohibited discriminatory
purpose or effect.

§51.11 Scope of requirement.

Any change affecting voting, even
though it appears to be minor or
indirect, even though it ostensibly
expands voting rights, or even though it
is designed to remove the elements that
caused objection by the Attorney
General to a prior submitted change,
must meet the Section 5 preclearance
requirement.

§51.12 Examples of changes.

Changes affecting voting include, but
are not limited to, the following
examples:

(a) Any change in qualifications or
eligibility for voting.

(b) Any change concerning
registration, balloting, and the counting
of votes and any change concerning
publicity for or assistance in registration
or voting.

(c) Any change with respect to the use
of a language other than English in any
aspec! of the electoral process.

(d) Any change in the boundaries of
voting precincts or in the location of
polling places.

(e) Any change in the constituency of
an official or the boundaries of a voting
unit (e.g., through redistricting,
annexation, deannexation,
incorporation, reapportionment,
changing to at-large elections from
district elections, or changing to district
elections from at-large elections).

(f) Any change in the method of
determining the outcome of an election
(e.g., by requiring a majority vote for
election or the use of a designated post
or place system).

(g) Any change affecting the eligibility
of persons to become or remain
candidates, to obtain a position on the
ballot in primary or general elections, or
to become or remain holders of elective
offices.

(h) Any change in the eligibility and
qualification procedures for independent
candidates.

(i) Any change in the term of an
elective office or an elected official or in
the offices that are elective (e.g., by
shortening the term of an office,
changing from election to appointment
or staggering the terms of offices).

(j) Any change affecting the necessity
of or methods for offering issues and
propositions for approval by
referendum. :

(k) Any change affecting the right or
ability of persons to participate in
political campaigns which is effected by
a jurisdiction subject to the requirement
of Section 5.

§51.13 Recurrent practices.

Where a jurisdiction implements a
practice or procedure periodically or
upon certain established contingencies,
a change occurs (1) the first time such o
practice or procedure is implemented by
the jurisdiction, (2) when the manner in
which such a practice or procedure is
implemented by the jurisdiction is
changed, or (3) when the rules for
determining when such a practice or
procedure will be implemented are
changed. The failure of the Attorney
General to object! to a recurrent practice
or procedure constitutes preclearance of
the future use of the practice or
procedure if its recurrent nature is
clearly stated or described in the
submission or is expressly recognized in
the final response of the Attorney
General on the merits of the submission.




Federal Register / Vol. 46, No. 2 / Monday, January 5, 1981 / Rules and Regulations

875

£51,14 Enabling legisiation and
contingent or nonuniform requirements.

(a) The failure of the Attorney
General to interpose an objection to
legislation (1) that enables or permists
political subunits to institute a voting
change or {2) that requires or enables
political subunits to institue a voting
change upon some future event or if they
satisfy certain criteria does not exempt
the political subunit itself from the
requirement to obtain preclearance
when it seeks or is required to institute
the change in question, unless
implementation by the subunit is
explicitly included and described in the
submission of such parent legislation.

(b) Such legislation includes for
example, (1) legislation authorizing
counties, cities, or school districts to
institute any of the changes described in
§ 51.12, (2) legislation requiring a
political subunit that chooses a certain
form of government to follow specified
election procedures, (3) legislation
requiring or authorizing political
subunits of & certain size or a certain
location to institute specified changes,
(4) legislation requiring a political
subunit to follow certain practices or
procedures unless the subunit's charter
or ordinances specify to the contrary.

§51.15 Distinction between changes in
procedure and changes in substance,

The failure of the Attorney General to
interpose an objection to a procedure for
instituting a change affecting voting
does not exempt the substantive change
from the preclearance requirement. For
example, if the procedure for the
approval of an annexation is changed
from city council approval to approval
in a referendum, the preclearance of the
new procedure does not exempt an
annexation accomplished under the new
procedure from the preclearance
requirement.

§51.18 Court-ordered changes.

Changes affecting voting that are
specifically ordered by a Federal court
as a result of the court’s equitable
jurisdiction over an adversary
proceeding are not subject to the
preclearance requirement of Section 5.
However, subsequent changes
necessitated by the court order but
decided upon by the jurisdiction are
subject to the preclearance requirement.
For example, although a court-ordered
districting plan may not be subject to
the preclearance requirement, changes
in voling precincts and polling places
made necessary by the new plan remain
subject to Section 5,

§51.17 Request for notification
concerning voting litigation.

A jurisdiction subject to the
preclearance requirement of Section 5
that becomes involved in any litigation
concerning voling is requested promptly
to notify the Assistant Attorney
General, Civil Rights Division,
Department of Justice, Washington, D.C.
20530. Such notification will not be
considered a submission under Section
b.

Subpart B—Procedures for
Submission to the Attorney General

§51.18 Form of submissions,
Submissions may be made in letter or
any other written form.

§51.19 Time of submissions.

Changes affecting voting should be
submitted as soon as possible after they
become final.

§51.20 Premature submissions.

The Attorney General will not
consider on the merits (a) any proposal
for a change affecting voting submitted
prior to final enactment or
administrative decision or (b) any
proposed change which has a direct
bearing on another change affecting
voting which has not received Section 5
preclearance. However, with respect to
a change for which approval by
referendum, a State court or a Federal
agency is required, the Attorney General
may make a determination concerning
the change prior to such approval if the
change is not subject to alteration in the
final approving action and if all other
ac;ion necessary for approval has been
taken,

§51.21 Party and jurisdiction responsible
for making submissions,

(a) Changes affecting voting shall be
submitted by the chief legal officer or
other appropriate official of the
submilli:g authority or by any other
authorized person on behalf of the
submitting authority. When one or more
counties or other political subunits
within a State will be affected, the State
may make a submission on their behalf.
Where a State is covered as a whole,
State legislation (except legislation of
local applicability) or other changes
undertaken or required by the State
shall be submitted by the State.

(b) A change effected by a political
party (see § 51.7) may be submitted by
an appropriate official of the political
party.

§51.22 Address for submissions.

Changes affecting voting shall be
mailed or delivered to the Assistant
Attorney General, Civil Rights Division,

Department of Justice, Washington, D.C.
20530, The envelope and firs! page of the
submission shall be clearly marked:
Submission under Section 5 of the
Voting Rights Act.

§51.23 Withdrawal of submissions.

If while a submission is pending the
submitted change is repealed, altered, or
declared invalid or otherwise becomes
unenforceable, the jurisdiction may
withdraw the submission. In other
circumstances, a jurisdiction may
withdraw a submission only if it shows
good cause for such withdrawal.

Subpart C—Contents of Submissions

§51.24 General.

(a) The source of any information
contained in a submission should be
identified.

(b) Where an estimate is provided in
lieu of more reliable statistics, the
submission should identify the name,
position, and qualifications of the
person responsible for the estimate and
should briefly describe the basis for the
estimate.

(c) Submissions should be no longer
than is necessary for the presentation of
the appropriate information and
materials.

(d) A submitting authority that desires
the Attorney General to consider any
information supplied as part of an
earlier submission may incorporate such
information by reference by stating the
date and subject matter of the earlier
submission and identifying the relevant
information.

{e) Where information requested by
this subpart is relevant but not known or
available, or is not applicable, the
submission should so state.

§51.25 Required contents.

Each submission should contain the
following information or documents to
enable the Attorney General to make
the required determination pursuant to
Section 5 with respect to the submitted
change affecting voting:

(a) A copy of any ordinance,
enactment, order or regulation
embodying a change affecting voling.

(b) If the change affecting voting is not
readily apparent on the face of the
document provided under paragraph (a)
or is not embodied in 8 document, a
clear statement of the change explaining
the difference between the submitted
change and the prior law or practice, or
explanatory materials adequate to
disclose to the Attorney General the
difference between the prior and
proposed situation with respect to
voting.
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(c) The name, title, address, and
telephone number of the person making
the submission.

(d) The name of the submitting
authority and the name of the
jurisdiction responsible for the change, if
different.

(e) If the submission is not from a
State or county, the name of the county
and State in which the submitting
authority is located.

(f) Identification of the person or body
responsible for making the change and
the mode of decision (e.g., act of State
legislature, ordinance of city council,
administrative decision by registrar).

(8) A statement identifying the
statutory or other authority under which
the jurisdiction undertakes the change
and a description of the procedures the
jurisdiction was required to follow in
deciding to undertake the change.

(h) The date of adoption of the change
affecting voting.

(i) The date on which the change is to
take effect.

(j) A statement that the change has
not yet been enforced or administered,
or an explanation of why such a
statement cannot be made.

(k) Where the change will affect less
than the entire jurisdiction, an
explanation of the scope of the change,

{1) A statement of the reasons fornlie
change,

(m) A statement of the anticipated
effect of the change on members of
racial or language minority groups.

{n) A statement identifying any past
or pending litigation concerning the
change or related voting practices.

(o) A statement thalnswe prior practice
has been precleared (with the date) or is
not subject to the preclearance
requirement and a statement that the
procedure for the adoption of the change
has been precleared (with the date) or is
not subject to the preclearance
requirement, or an explanation of why
such statements cannot be made.

{p) Other information that the
Attorney General determines is required
for an evaluation of the purpose or effect
of the change. Such information may
include items listed in § 51.26 and is
most likely to be needed with respect to
redistricting, annexations, and other
complex changes. In the interest of time
such information should be furnished
with the initial submission relating to
voting changes 6f this type. When such
information is required, but not
provided, the Attorney General shall
notify the submitting authority in the
manner provided in § 51.35.

§51.26 Supplemental contents.
Review by the Attorney General will
be facilitated if the following

information, where pertinent, is
provided in addition to that required by
§ 51.25.

(a) Demographic information. (1)
Total and voting age population of the
affected area before and after the
change by race and language group. If
such information is contained in
publications of the U.S. Bureau of the
Census, reference to the appropriate
volume and table is sufficient.

(2) The number of registered voters for
the affected area by voting precinct
before and after the change, by race and
language group.

(3) Any estimates of population, by
race and language group, made in
connection with the adoption of the
change.

(b) Maps. Where any change is made
that revises the constitutency that elects
any office or affects the boundaries of
any geographic unit or units defined or
employed for voting purposes (e.g.,
redistricting, annexation, change from
district to at-large elections) or that
changes voting precinct boundaries,
polling place locations, or voter
registration sites, maps in duplicate of
the area to be affected, containing the
following information:

(1) The prior and new boundaries of
the voting unit or units.

(2) The prior and new boundaries of
voting precincts.

(3) The location of racial and language
minorily groups.

(4) Any natural boundaries or
geographical features that influenced the
selection of boundaries of the prior or
new units.

(5) The location of prior and new
polling places.

(6) The location of prior and new
voter registration sites.

(c) Election returns, Where a change
may affect the electoral influence of a
racial or language minority group,
returns of primary and general elections
conducted by or in the jurisdiction,
containing the following information:

(1) The name of each candidate.

(2) The race or language group of each
candidate, if known,

{3) The position sought by each
candidate.

(4) The number of votes received by
each candidate, by voting precinct.

(5) The outcome of each contest.

(6) The number of registered voters,
by race and language group, for each
voting precinct for which election
returns a furnished. Information with
respect to elections held during the last
ten years will normally be sufficient.

(d) Language usage. Where a change
is made affecting the use of the language
of a language minority group in the
electoral process, information that will

enable the Attorney General to
determine whether the change is
consistent with the minority language
requirements of the Act. The Attorney
General's interpretation of the minority
language requirements of the Act is
contained in Interpretative Guidelines:
Implementation of the Provisions of the
Voting Rights Act Regarding Language
Minority Groups, 28 CFR Part 55.

(e) Publicity and participation. For
submissions involving controversial or
potentially controversial changes,
evidence of public notice, of the
opportunity for the public to be heard,
and of the opportunity for interested
parties to participate in the decision to
adop! the proposed change and an
account of the extent to which such
participation, especially by minority
group menbers, in fact took place.
Examples of materials demonstrating
public notice or participation include:

(1) Copies of newspaper articles
discussing the proposed change.

(2) Copies of public notices that
describe the proposed change and invite
public comment or participation in
hearings or that announce submission to
and invite comments for the
consideration of the Attorney General
and statements regarding-where such
public notices appeared (e.g.,
newspaper, radio, or television, posted
in public buildings, sent to identified
individuals or groups).

{3) Minutes or accounts of public
hearings concerning the proposed
change.

(4) Statements, speeches, and other
public communications concerning the
proposed change.

(5) Copies of comments from the
general public.

(6) Excerpts from legislative journals
containing discussion of a submitted
enactment, or other materials revealing
its legislative purpose.

(f) Minority group contacts. For
submissions from jurisdictions having a
significant minority population, the
names, addresses, telephone numbers,
and organizational affiliation (if any) of
racial or language minority group
members who can be expected to be
familiar with the proposed change or
who have been active in the political
process,

Subpart D—Communications From
Individuals and Groups

§51.27 Communications concerning
voting changes.

Any individual or group may send (o
the Attorney General information
concerning a change affecting voting in
a jurisdiction to which Section 5 applics.
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(a) Communications may be in the
form of a letter stating the name,
address, and telephone number of the
individual or group, describing the
alleged change affecting voting and
setting forth evidence regarding whether
the change has or does not have a
discriminatory purpose or effect, or
simply bringing to the attention of the
Attorney General the fact that a voting
change has occurred.

(b) The communications should be
mailed to the Assistant Attorney
General, Civil Rights Division,
Department of Justice, Washington, D.C.
20530. The envelope and first page
should be marked: Comment under
Section 5 of the Voting Rights Act.

(c) Comments by individuals or groups
concerning any change affecting voting
may be sent at any time; however,
individuals and groups are encouraged
to comment as soon as they learn of the
change.

(d) Department of Justice officials and
employees shall comply with the request
of any individual that his or her identity
nol be disclosed to any person outside
the Department, to the extent permitted
by the Freedom of Information Act, 5
U.S.C. 552, In addition, whenever it
appears to the Attorney General that
disclosure of the identity of an
individual who provided information
regarding a change affecting voting
“would constitute a clearly unwarranted
invasion of personal privacy” under 5
U.S8.C. 552(b)(6). the identity of the
individual shall not be disclosed to any
person outside the Department.

{e) When an individual or group
desires the Attorney General to consider
information that was supplied in
connection with an earlier submission, it
is not necessary to resubmit the
information but merely to identify the
carlier submission and the relevant
information.

$51.28 Action on communications from
Individuals or groups.

(a) If there has already been a
ubmission received of the change
flecting voting brought to the attention
f the Attorney General by an individual
r group, any evidence from the
ndividual or group shall be considered
long with the materials submitted and
ialerials resulting from any

vestigation.

(b) If such a submission has not been
ecelved, the Attorney General shall
dvise the appropriate jurisdiction of the
*quirement of Section 5 with respect to
he change in question.

§51.29 Communications concerning
voting suits.

Individuals and groups are urged to
notify the Assistant Attorney General
Civil Rights Division, of litigation
concerning voting in jurisdictions
subject to the requirement of Section 5.

§51.30 Establishment and maintenance of
registry of Interested individuals and
groups.

The Attorney General shall establish
and maintain a Registry of Interested
Individuals and Groups, which shall
contain the name and address of any
individual or group that wishes to
receive notice of Section 5 submissions.
Information relating to this registry and
to the requirements of the Privacy Act of
1974, 5 U.S.C. 552a et seq., is contained
in Justice/ CRT-004, 43 FR 44676 (Sept.
28, 1978).

Subpart E—Processing of
Submissions

§51.31 Notice to registrants concerning
submissions.

Weekly notice of submissions that
have been received will be given to the
individuals and groups who have
registered for this purpose under § 51.30.

§51.32 Expedited consideration.

(a) When a submitting authority is
required under State law or local
ordinance or otherwise finds it
necessary to implement a change within
the 60-day period following submission,
it may request that the submission be
given expedited consideration. The
submission should explain why such
consideration is needed and provide the
date by which a determination is
required.

(b) Jurisdictions should endeavor to
plan for changes in advance so that
expedited consideration will not be
required and should not routinely
request such consideration. When a
submitting authority demonstrates good
cause for expedited consideration the
Attorney General will attempt to make a
decision by the date requested.
However, the Attorney General cannot
guarantee that such consideration can
be given.

(c) Notice of the request for expedited
consideration will be given to interested
parties registered under § 51.30.

§51.33 Disposition of inappropriate
submissions,

The Attorney General will make no
response on the merits with respect to
an inappropriate submission but will
notify the submitting authority of the
inappropriateness of the submission.
Such notification will be made as
promptly as possible and no later than

the 60th day following receipt and will
include an explanation of the
inappropriateness of the submission.
Inappropriate submissions include the
submission of changes that do not affect
voting (see, e.g., § 51.12), the submission
of standards, practices, or procedures
that have not been changed (see, e.g..
§§ 51.4, 51.13), the submission of
changes that affect voting but are not
subject to the requirement of Section 5
(see, e.g., § 51.16), premature
submissions (see § 51.20), and
submissions by jurisdictions not subject
to the requirement of Section 5 (see

§§ 51.4, 51.5).

§51.34 Release of Information concerning
submissions.

The Attorney General shall have the
discretion to call to the attention of the
submitting authority or any interested
individual or group information or
comments related to a submission.

§51.35 Obtaining information from the
submitting authority.

(a) If a submission does not satisfy the
requirements of § 51.25, the Attorney
General shall request such further
information as is necessary from the
submitting authority and advise the
submitting authority that the 60-day
period will not commence until such
information is received by the
Department of Justice. The request shall
be made as promptly as possible after
receipt of the original inadequate
submission and no later than the 80th
day following its receipt.

(b) A copy of the request shall be sent
to any party who has commented on the
submission or has requested notice of
the Attorney General's action thereon.

(c) If, after a request for further
information is made pursuant to this
section, the information requested
becomes available to the Attorney
General from a source other than the
submitting authority, the Attorney
General shall promptly notify the
submitting authority, and the 60-day
period will commence upon the date of
such notification.

(d) Notice of the request for and
receipt of further information will be
given to interested parties registered
under § 51.30.

§51.36 Obtaining information from others.

(a) The Attorney General may at any
time request relevant information from
governmental jurisdictions and from
interested groups and individuals and
may conduct any investigation or other
inquiry that is deemed appropriate in
making a determination.

(b) If a submission does not contain
evidence of adequate notice to the
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public, and the Attorney General
believes that such notice is essential to
a determination, steps will be taken by
the Attorney General to provide public
notice sufficient to invite interested or
affected persons to provide evidence as
to the presence or absence of a
discriminatory purpose or effect. The
submitting authority shall be advised
when any such steps are taken.

§51.37 Supplementary submissions.
When a submitting authority provides
documents and information materially
* supplementing a submission (or a
request for reconsideration of an
objection) or, before the expiration of
the 80-day period, makes a second
submission such that the two
submissions cannot be independently
considered, the 80-day period for the
original submission will be calculated
from the receipt of the supplementary
information or the second submission.

§51.38 Failure to complete submissions.
If after 60 days the submitting
authority has not provided further
information in response to a request
made pursuant to § 51.35(a), the
Attorney General, absent extenuating
circumstances and consistent with the
burden of proof under Section 5
described in § 51.39(e), may object to the
change, giving notice as specified in
§ 51.43,

§51.39 Standards for determination by
the Attorney General.

(a) Section 5 provides for submission
to the Attorney General as an
alternative to the seeking of a
declaratory judgment from the U.S,
District Court for the District of
Columbia. Therefore, the Attorney
General shall make the same
determination that would be made by
the court in an action for a declaratory
judgment under Section 5: whether the
submitted change has the purpose or
will have the effect of denying or
abridging the right to vote on account of
race, color, or membership in a language
minority group.

(b) Guided by the relevant judicial
decisions, the Attorney General shall
base a determination on a review of
material presented by the submitting
authority, relevant information provided
by individuals or groups, and the results
of any investigation conducted by the
Department of Justice.

(c) If the Attorney General determines
that a submitted change does not have
the prohibited purpose or effect, no
objection shall be interposed to the
change,

{d) If the Attorney General determines
that a submitted change has the

object.

prohibited purpose or effect, and
objection shall be interposed to the
change.

{e) The burden of proof on a
submitting authority when it submits a
change to the Attorney General is the
same as it would be if the change was
the subject of a declaratory judgment
action in the U.S. District Court for the
District of Columbia. Therefore, if the
evidence as to the purpose or effect of a
change is conflicting and the Attorney
General is unable to determine that the
submitted change does not have the
prohibited purpose or effect, an
objection shall be interposed to the

change,
§ 51.40 Notification of decision not to

(a) The Attorney General shall within
the 60-day period allowed notify the
submitting authority of a decision to
interpose no objection to a submitted
change affecting voting.

(b) The notification shall state that the
failure of the Attorney General to object
does not bar subsequent litigation to
enjoin the enforcement of the change.

{c) A copy of the notification shall be
sent to any party who has commented
on the submission or has requested
notice of the Attorney General's action
thereon.

§51.41 Failure of the Attorney General to
respond.

It is the practice and intention of the
Attorney General to respond to each
submission within the 60-day period.
However, the failure of the Attorney
General to make a written response
within the 60-day period constitutes
preclearance of the submitted change,
provided the submission is addressed as
specified in § 51.22 and is appropriate
for a response on the merits as
described in § 51.33.

§ 51.42 Reexamination of decision not to
object.

After notification to the submitting
authority of a decision to interpose no
objection to a submitted change
affecting voting has been given, the
Attorney General may reexamine the
submission if, prior to the expiration of
the 80-day period, information indicating
the possibility of the prohibited
discriminatory purpose or effect is
received. In this event, the Attorney
General may interpose an objection
provisionally and advise the submitting
authority that examination of the change
in light of the newly raised issues will
continue and that a final decision will
be rendered as soon as possible.

§51.43 Notification of decision to object.

{a) The Attorney General shall within
the 60-day period allowed notify the
submitting authority of a decision to
interpose an objection. The reasons for
the decision shall be stated.

(b) The submitting authority shall be
advised that the Attorney General will
reconsider an objection upon a request
by the submitting authority.

{c) The submitting authority shall be
advised further that notwithstanding the
objection it may institute an action in
the U.S. District Court for the District of
Columbia for a declaratory judgment
that the change objected to by the
Attorney General does not have the
prohibited discriminatory purpose or
effect.

(d) A copy of the notification shall be
sent to any party who has commented
on the submission or has requested
notice of the Attorney General's action
thereon.

{e) Notice of the decision to interpose
an objection will be given to interested
parties registered under § 51.30.

§51.44 Request for reconsideration.

(a) The submitting authority may at
any time request the Attorney General
to reconsider an objection.

{b) Requests may be in letter or any
other written form and should contain
relevant information or legal argument.

{c) Notice of the request will be given
to any party who commented on the
submission or requested notice of the
Attorney General's action thereon and
to interested parties registered under
§ 51.30. In appropriate cases the
Attorney General may request the
submitting authority to give local public
notice of the request.

§51.45 Reconsideration of objection at
the insistance of the Attorney General.

(a) Where there appears to have been
a substantial change in operative fact or
relevant law, an objection may be
reconsidered, if it is deemed
appropriate, at the insistance of the
Attorney General.

(b) Notice of such a decision to
reconsider shall be given to the
submitting authority, to any party who
commented on the submission or
requested notice of the Attorney
General's action thereon, and to
interested parties registered under
§ 51.30, and the Attorney General shall
decide whether to withdraw or to
continue the objection only after such
persons have had a reasonable
opportunity to comment,

§51.46 Conference.

(a) A submitting authority that has
requested reconsideration of an
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objection pursuant to § 51.44 may
request a conference (o produce
information or legal argument in support
of reconsideration,

{b) Such a conference shall be held at
a location determined by the Attorney
General and shall be conducted in an
informal manner.

(¢) When a submitting authority
requests such a conference, individuals
or groups that commented on the change
prior to the Attorney General's objection
or that seek to participate in response lo
any notice of a request for
reconsideration shall be notified and
given the opportunity to confer.

(d) The Attorney General shall have
the discretion to hold separate meetings
to confer with the submitting authority
and other interested groups or
individuals.

(e) Such conferences will bé open to
the public or to the press only at the
discretion of the Attorney General and
with the agreement of the participating
parties.

§51.47 Decision after reconsideration.

(a) The Attorney General shall within
the 60-day period following the receipt
of a reconsideration request or following
notice given under § 51.45(b) notify the
submitting authority of the decision to
continue or withdraw the objection,
provided that the Attorney General shall
have at least 15 days following any
conference that is held in which to
decide. The reasons for the decision
shall be stated.

(b) The objection shall be withdrawn
if the Attorney General is satisfied that
the change does not have the purpose
and will not have the effect of
discriminating on account of race, color,
or membership in a language minority

group.

(c) If the objection is not withdrawn,
the submitting authority shall be
advised that notwithstanding the
objection it may institute an action in
the U.S, District Court for the District of
Columbia for a declaratory judgment
that the change objected to by the
Aftorney General does not have the
prohibited purpose or effect.

{d) A copy of the notification shall be
sent to any party who has commented
on the submission or reconsideration or
has requested notice of the Attorney
General's action thereon.

(e) Notice of the decision after
reconsideration will be given to
interested parties registered under
§ 51.30.

£51.48 Absence of judicial review.

The decision of the Attorney General
nol to object to a submitted change or to
withdraw an objection is not

reviewable. However, Section 5 states:
“Neither an affirmative indication by the
Attorney General that no objection will
be made, nor the Attorney General's
failure to object, nor a declaratory
judgment entered under this section
shall bar a subsequent action to enjoin
enforcement of such qualification,
prerequisite, standard, practice, or
procedure.”

§51.49 Records concerning submissions.

{a) Section 5 files: The Attorney
General shall maintain a Section 5 file
for each submission, containing the
submission, related written materials,
correspondence, memoranda,
investigative reports, notations
concerning conferences with the
submitting authority or any interested
individual or group, and copies of any
letters from the Attorney General
concerning the submission.

(b) Objection files: Brief summaries
regarding each submission and the
general findings of the Department of
Justice investigation and decision
concerning it will be prepared when a
decision to interpose, continue, or
withdraw an objection is made. Files of
these summaries, arranged by
jurisdiction and by the date upon which
such decision is made, will be
maintained.

{c) Computer file: Records of all
submissions and of their dispositions by
the Attorney General shall be
electronically stored and periodically
retrieved in the form of computer
printouts.

(d) The contents of the above-
described files shall be available for
inspection and copying by the public
during normal business hours at the
Civil Rights Division, Department of
Justice, Washington, D.C. Materials that
are exempt from inspection under the
Freedom of Information Act, 5 U.S.C.
552(b), may be withheld at the discretion
of the Attorney General.
Communications from individuals who
have requested confidentiality or with
respect to whom the Attorney General
has determined that confidentiality is
appropriate under § 51.27(d) shall be
available only as provided by § 51.27(d).
Applicable fees, if any. for the copying
of the contents of these files are
contained in the Department of Justice
regulations implementing the Freedom
of Information Act, 28 CFR 16.9.

Subpart F—Sanctions
§51.50 Enforcement by the Attorney
General,

(a) The Attorney General is

authorized to bring civil actions for
appropriate relief against violations of

the Act's provisions, including Section 5.
See Section 12(d).

(b} Certain violations may be subject
to criminal sanctions. See Sections 12
(a) and {c).

§51.51 Enforcement by private parties.
Private parties have standing to
enforce Section 5.

Subpart G—Petition To Change
Procedures

§51.52 Who may petition.

Any jurisdiction or interested
individual or group may petition to have
these procedural guidelines amended.

§51.53 Form of petition. ~

A petition under this subpart may be
made by informal letter and shall state
the name, address, and telephone
number of the petitioner, the change
requested, and the reasons for the
change.

§51.54 Disposition of petition.

The Attorney General shall promptly
consider and dispose of a petition under
this subpart and give notice of the
disposition, accompanied by a simple
statement of the reasons,to the
petitioner.

Appendix-—Jurisdictions Covered Under
Section 4(b) of the Voting Rights Act, as
Amended

The preclearance requirement of Section §
of the Voting Rights Act, as amended, applies
in the following jurisdictions. The date in
parentheses is the date that was used to
determine coverage for the jurisdiction it
follows.

Alabama [statewide) (Nov. 1, 1964)
Alaska (statewide) (Nov, 1, 1972)
Arizona (statewide) (Nov. 1, 1972)

(The following Arizona counties were
covered individually through the use of
earlier dates.)

Apache County (Nov. 1, 1968)
Cochise County (Nov. 1, 1968)
Coconino County [Nov. 1, 1968)
Mohave County (Nov. 1, 1968)
Navajo County (Nov. 1, 1968)
Pima County (Nov. 1, 1968)

Pinal County [Nov. 1, 1968)
Santa Cruz County (Nov. 1, 1968)
Yuma County (Nov. 1, 1964

California (the following counties only)
Kings County (Nov. 1, 1972
Merced County (Nov. 1, 1972)
Monterey County (Nov. 1, 1968)
Yuba County {Nov. 1, 1968)

Colorado (the following county only)
El Paso (Nov. 1, 1972)

Connecticut (the following towns only)
Groton Town (Nov. 1, 1968)
Mansfield Town (Nav. 1. 1968)
Southbury Town [Nov. 1, 1968)

Florida (the following counties only)
Collier County (Nov. 1, 1972)
Hardee County (Nov. 1, 1972)
Hendry County (Nov. 1, 1972)




Federal Register / Vol. 46, No. 2 / Monday, January 5, 1981 / Rules and Regulations

Hillsborough County (Nov. 1, 1972

Monroe County [Nov. 1, 1972)
Georgia {statewide) (Nov. 1, 1964)
Hawaii (the following county only)

Honolulu County (Nov. 1, 1964)
Idaho (the following county only)

Elmore County (Nov. 1, 1968)
Louisiana (statewide) [Nov. 1, 1964)
Massachusetts {the following towns only)

Ambherst Town (Nov. 1, 1868)

Ayer Town (Nov, 1, 1968)

Belchertown (Nov. 1, 1968)

Bourne Town (Nov, 1, 1968)

Harvard Town (Nov. 1, 1968)

Sandwich Town (Nov. 1, 1968)

Shirley Town (Nov. 1, 1968)

Sunderland Town (Nov. 1, 1968)

Wrentham Town (Nov. 1, 1968)
Michigan (the following townships only)

Buena Vista Township (Saginaw County)

[(Nov. 1, 1972)

Clyde Township (Allegan County) (Nov. 1.

1972)
Mississippi (statewide) (Nov. 1, 1964)
New Hampshire (the following political
subdivisions only)

Antrim Town {Nov. 1, 1968)
Benton Town (Nov. 1, 1968)
Boscawen Town (Nov. 1, 1968)
Milisfield Township (Nov. 1, 1968)
Newington Town (Nov. 1, 1968)
Pinkhams Grant (Nov. 1, 1968)
Rindge Town (Nov. 1, 1968)
Stewartstown (Nov. 1, 1968)
Stratford Town (Nov. 1, 1968)
Unity Town (Nov, 1, 1968)

New York (the following counties only)
Bronx County (Nov. 1, 1968)
Kings County (Nov. 1, 1968)
New York County (Nov. 1, 1968)

North Carolina (the following counties only)
Anson County (Nov. 1, 1964)
Beaufort County {Nov. 1, 1964)
Bertie County (Nov. 1, 1964)
Bladen County (Nov. 1, 1964)
Camden County (Nov. 1, 1064)
Caswell County (Nov. 1, 1964)
Chowan County (Nov. 1, 1964)
Cleveland County (Nov, 1, 1964)
Graven County (Nov. 1, 1984)
Cumberland County (Nov. 1, 1964)
Edgecombe County (Nov. 1, 1964)
Franklin County (Nov. 1, 1964)
Gaston County (Nov. 1, 1964)
Gates County (Nov. 1, 1964)
Granville County (Nov. 1, 1964)
Greene County (Nov. 1, 1964)
Guilford County (Nov. 1, 1964)
Halifax County (Nov. 1, 1964)
Harnett County (Nov, 1, 1964)
Hertford County (Nov. 1, 1964)
Hoke County (Nov. 1, 1964)
Jackson County (Nov. 1, 1972)
Lee County (Nov. 1. 1964)
Lenoir County (Nov. 1. 1964)
Martin County (Nov. 1, 1964)
Nash County (Nov. 1, 1964)
Northampton County (Nov. 1, 1964)
Onslow County (Nov. 1, 1864)
Pasquotank County (Nov, 1, 1964)
Perguimans County (Nov. 1, 1964)
Person County (Nov. 1, 1964)
Pitt County (Nov. 1, 1964)
Robeson County (Nov. 1, 1964)
Rockingham County (Nov. 1, 1964)
Scotland County (Nov. 1, 1964)

Union County (Nov. 1, 1864)
Vance County [Nov. 1, 1964)
Washington County (Nov. 1. 1964)
Wayne County (Nov. 1, 1964)
Wilson County (Nov. 1, 1964)
South Carolina (statewide) (Nov. 1. 1964)
South Dakota (the following counties only)
Shannon County (Nov. 1, 1972)
Todd County {Nov, 1, 1972)
Texas (statewide) (Nov. 1, 1872)
Virginia (statewide) (Nov. 1. 1964)
Wyoming (the following county only)
Campbell County (Nov. 1, 1968)
[FR Doc. 81-125 Filed 1-2-81; #:45 am|
BILLING CODE 4410-01-M

DEPARTMENT OF DEFENSE

National Security Agency/Central
Security Service

32 CFR Part 2861

Obtaining Information From Financial
Institutions

AGENCY: National Security Agency/
Central Security Service, DoD.

ACTION: Final rule.

SUMMARY: This rule establishes National
Security Agency (NSA) policies and
procedures for obtaining information
from financial institutions in accordance
with Pub. L. 85-830, Title XI, the Right to
Financial Privacy Act of 1978, This rule
provides for the access to financial
records of individuals from financial
institutions when such records are
relevant to a final determination with
respect to employment, continued
assignment or detail, clearance, access
or other related actions.
EFFECTIVE DATE: January 5, 1981,
FOR FURTHER INFORMATION CONTACT:
LCDR M. E. Bowman, JAGC, USN,
Office of the General Counsel, Fort
George C. Meade, MD 20755, telephone
301-688-6054.
SUPPLEMENTARY INFORMATION: In FR
Doc. 80-32207, appearing in the Federal
Register (45 FR 68685) on October 186,
1980, the National Security Agency
published as a proposed rule their
policies and procedures for obtaining
information from financial institutions in
accordance with the Financial Privacy
Act of 1978. No comments were received
on the proposed rule and it is adopted as
proposed.

Accordingly, 32 CFR is amended by
adding a new Part 286f that reads as
follows:

PART 286{—OBTAINING
INFORMATION FROM FINANCIAL
INSTITUTIONS

Sec.
286f.1 Purpose and applicability.

286f.2 Policy.
286f.3 Procedures.
286f.4 Reports.
Authority: Title XL Pub. L. 95-630, 92 Stal.
3667 (12 U.S.C. 3401 et seq.).

§2861.1 Purpose and applicability.

(a) This part establishes procedures
for the National Security Agency/
Central Security Service (NSA/CSS) to
obtain records from financial
institutions and implements 12 U.S.C.
3401-3422, 92 Stat. 3697 (Pub. L. 85-630).

(b) The provisions of this part apply
only to financial records maintained by
any office of a bank, savings bank,
credit card issuer, industrial loan
company, trust company, savings and
loan, building and loan, homestead
association (including cooperative
banks), credit union, or consumer
finance institution that is located in any
district, state or territory of the United
States.

(c) All NSA/CSS elements are subjec!
to the provisions of this part.

§ 2861.2 Policy.

(a) Financial records shall be sought
regarding any individual who is an
applicant for employment with the
NSA/CSS or who has a current security
clearance and/or access granted by the
NSA/CSS, and regarding any other
individual assigned or detailed to the
NSA/CSS when such records are
relevant to a final determination with
respect to employment, continued
assignment or detail, clearance, access
or other related actions.

(b) The NSA/CSS shall seek the
consent of an individual when obtaining
that individual's financial records from a
financial institution. Refusal of an
individual to provide such consent may
be grounds for denying access to all
Sensitive Compartmented Information
(SCI) and to other classified information
in NSA/CSS custody if the
circumstances of such refusal or the
nature of the records sought prevent the
NSA/CSS from determining that such
access is or would be clearly consisten!
with the national security.

(€) Any actions relative to obtaining
financial records without an individual's
consent shall be conducted in
accordance with the provisions of DoD
Directive 5400.12, found in 32 CFR Par!
294, as appropriate.

§ 2861.3 Procedures.

(a) Representatives of NSA/CSS
Security shall use a consent form as se!
out in Enclosure 2 of CFR Part 294,
relative to obtaining financial records. A
copy of the consent form shall be made
a par! of the individual's NSA/CSS
security file, and an additional record
copy of the form kept be security for the




Federal Register / Vol. 46, No. 2 / Monday. January 5, 1981 / Rules and Regulations

881

purpose of an annual report. A
certification form as set out in Enclosure
4 of 32 CFR Part 294 shall be provided to
financial institutions by security
representatives along with the consent
form certifying compliance with 12
U.5.C. § 3401 et seq.

{b) Procedures used by security
regarding matters referenced in
paragraph (a) of this section, shall be
established on a case-by-case basis and
shall be in consonance with the
appropriate provisions of 32 CFR Part
34

(¢) Financial records obtained under

2 U.S.C. § 3401 et seq. shall be marked:
“This record was obtained pursuant to
the Right to Financial Privacy Act of
1978,12 U.S.C. § 3401 et seq., and may
not be transferred to another federal
agency or department without prior
compliance with the transferring
requirements of 12 U.S.C. 3412.” Except
in accordance with paragraph (e) of this
section such records shall not be
transferred to another agency or
department outside the Department of
Defense unless the Chief, Security, or
delegate certifies in writing that there is
reason to believe that the records are
relevant to a legitimate law enforcement
inquiry within the jurisdiction of the
receiving agency or department. Such
certificates shall be maintained in the
appropriate NSA/CSS security file with
copies of the released records.

(d) Unless alternate procedures are
involved as referenced in paragraph (b)
of this section, when financial records

ave been transferred to another
sgency, a security representative shall,
within 14 days, personally serve or mail
tu the individual whose records have

)een transferred, at his or her last

nown address, a copy of the certificate

equired by paragraph (c) of this section,
ind the following notice: “Copies of or
Information contained in your financial
ecords lawfully in possession of the

(SA/CSS have been furnished to (name

f agency) pursuant to the Right to

inancial Privacy Act of 1978 for the
ollowing purpose(s): (state reason), If
ou believe that this transfer has not

een made to further a legitimate law
nforcement inquiry, you may have legal

ights under the Financial Privacy Act of

978 or the Privacy Act of 1974."

(¢) In cases where another federal
yency authorized to conduct foreign
ntelligence or foreign
ounterintelligence activities requests a
inancial record held by the NSA/CSS,
nd makes such a request for the
urpose of conducting that Agency's
rotective functions, the NSA/CSS may
‘lease the information without
otifying the individual to whom the
nancial record pertains.

§2861.4 Reports.

Security shall compile an annual
report setting forth the data required in
the Right to Financial Privacy Act of
1978. The report shall be submitted to
the Defense Privacy Board, Office of the
Deputy Assistant Secretary of Defense
(Administration), by 15 February
annually, and shall be assigned the
Report Control Symbol DD-COMP(A) of
1538.

M. S. Healy,

OSD Federal Register Liaison Officer,
Washington, Headquarters Services,
Department of Defense.

December 22, 1980.

|FR Doc. 81-102 Flled 1-2-31; 545 am)

BILLING CODE 3810-70-M

Defense Investigative Service
32 CFR Part 298a

Defense Investigative Service, Privacy
Act of 1974

AGENCY: Defense Investigative Service
(DIS).

ACTION: Final rule.

SUMMARY: The Defense Investigative
Service is deleting the rules establishing
the general exemption (5 U.S.C.
552a(j)(2)) for three systems of records
maintained by that agency.

DATES: This action shall be effective
February 4, 1981,

FOR FURTHER INFORMATION CONTACT:
LL. Col. Dale L. Hartig, Office of
Information and Legal Affairs, Defense
Investigative Service, 1900 Half Street,
SW, Washington, DC 20324. Telephone:
[Area Code: 202) 693-1740.

SUPPLEMENTAL INFORMATION: The
Defense Investigative Service is deleting
the rules permitting the general
exemption under 5 U.S.C. 552a(j)(2) to be
claimed for three systems of records.
These systems will no longer be exempt
from any portion of the Privacy Act
under the general exemption.

§298a.14 [Amended)

Accordingly, § 208a.14 of 32 CFR is
amended by removing and reserving
paragraph (c) and by removing
paragraphs (g) and (h).

M. S. Healy,

OSD Federal Register Liaison Officer,
Washington Headquarters Services,
Department of Defense.

December 24, 1980.

[FR Doc. #1-84 Filed 1-2-1: 845 am|

BILLING CODE 3810-70-M

DEPARTMENT OF EDUCATION
Office of the Under Secretary
34 CFR Part 78

Education Appeal Board

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary of Education
amends the regulations for the
Education Appeal Board by designating
certain proceedings, such as appeals
from final audit determinations in
discretionary grant programs, to be
heard by the Education Appeal Board.
Included in this designation are audit
appeals in discretionary grant programs
previously administered by the Office of
Education (OE) which were pending
before the Department of Health,
Education and Welfare (HEW) Grant
Appeals Board, and its successor, the
Department of Health and Human
Services [HHS) Grant Appeals Board.
EFFECTIVE DATE: These regulations are
expected to take effect 45 days after
they are transmitted to Congress.
Regulations are usually transmitted to
Congress several days before they are
published in the Federal Register. The
effective date is changed by statute if
Congress takes certain adjournments. If
you want to know the effective date of
these regulations, call or write the
Department of Education contact
person.

FOR FURTHER INFORMATION CONTACT:
Dr. David S. Pollen, €hairman,
Education Appeal Board, U.S,
Department of Education, 400 Maryland
Ave. S W, Room 2141 (FOB-6),
Washington, D.C. 20202, Telephone (202)
245-7835.

SUPPLEMENTARY INFORMATION:
A. Designation of Jurisdiction

Section 451 of the General Education
Provisions Act, 20 U.S.C. 1234,
empowers the Education Appeal Board
(EAB] to hear certain specified
proceedings, including appeals from
final audit determinations in State-
administered programs and from
withholding, termination and cease and
desist actions. It also gives the EAB the
authority to conduct other proceedings
designated by the Secretary of
Education. The Secretary of Education
through these final regulations is
designating to the EAB review of
appeals from final audit determinations
in discretionary gran! programs
administered by the Department of
Education. In addition, the Secretary of
Education is designating to the EAB
review of appeals from determinations,
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in any program administered by the
Department of Education, that—

(1) Void a grant;

{2) Disapprove a recipient’s written
request for permission to incur an
expenditure during the term of a grant;
or

(3) Are from an appropriate
Department of Education official, with
respect to cost allocation plans
negotiated with State and local units of
government, and indirect cost rates,
computer, fringe benefit, and other
special rates negotiated with colleges
and universities, State and local
government agencies, hospitals, and
other nonprofit institutions.

In order to avoid the possibility of
conflicting decisions, the Board will not
have jurisdiction to review an issue
regarding the appropriateness of cost
allocation plans and other rates
described in (3) above where the
appellant has raised the same issue
before another agency's review board
on appeal of a determination made
under a contract with the Department,
These matters now may be appealed to
the General Services Contract Appeal
Board, and formerly were appealable to
the Armed Services Board of Contract
Appeals.

The following amendments to the EAB
regulations give the Board jurisdiction of
those proceedings designated to it by
the Secretary of Education. This
designation includes review of matters
previously appealed to the HEW Grant
Appeals Board, and which were pending
before that Board or that Board's
successor, the HHS Grant Appeals
Board. Those pending appeals include—

1. Appeal of Alaska Federation of Natives,
Inc., Docket No. 78-1;

2. Appeal of D-Q University, Docket No.
78-10;

3. Appeal of Cecil Community College,
Docket No. 78-12;

4. Appeal of Southern University, Docket
No. 78-63:

5. Appeal of University of the District of
Columbia, Docket No. 78-84;

6. Appeal of Mississippi State University,
Docket No. 76-141;

7. Appeal of University of Oklahoma,
Docket No. 78-146;

8. Appeal of University of Northern
Colorado, Docket No. 78~149;

9, Appeal of Snead State Junior College;
Docket No. 78-189;

10. Appeal of Lummi Indian Council,
Docket No. 79-24;

11. Appeal of University of Northern
Colorado, Docket No. 79-65;

12. Appeal of Research Foundation of the
City University of New York. Docket No. 79~
91-

13. Appeal of Alaska Federation of Natives,

Inc., Docket No. 79-85;
14. Appeal of Wake County Opportunities,
Inc., Docket No. 79-240;

15. Appeal of American Indian Center of
Dallas, Docket No. 80-67;

16. Appeal of Standing Rock Community
College. Docket No, 80-91;

17. Appeal of Indian Centers, Inc., Docket
No. 80-83;

18, Appeal of Ya-Ka-Ama Indian Education
and Development, Docket No. 80-100;

19. Appeal of Mississippi Board of
Chocktaw Indians, Docket No. 80-104.

These amendments also clarify
several technical matters relating to the
jurisdiction of the Education Appeal
Board set forth in the Board's final
regulations published on April 3, 1980
(45 FR 27634) as 45 CFR Part 100d,
redesignated as 34 CFR Part 78 (45 FR
77368). The definition of “Applicable
Program” contained in § 78.3 of Subpart
A (Definitions) has been amended to
reflect the exclusion of additional
student assistance programs, that were
created by the Education Amendments
of 1980, from the EAB's jarisdiction to
conduct withholding or termination
hearings. The exclusions are required by
Section 453 of the General Education
Provisions Act. The definition of
“Applicable Program" also has been
amended to reflect the Board's
jurisdiction under Section 454 of the
General Education Provisions Act to
conduct cease and desist actions that
relate to student assistance programs
authorized by Title IV and governed by
Section 497 of the Higher Education Act
of 1965, as amended.

In addition, § 78.2 of Subpart A
(Jurisdiction) permits the Board to
conduct cease and desist proceedings
that involve a complaint issued in
connection with any applicable
program. While Section 454 6f the
General Education Provisions Act gives
the Board specific authority to conduct
cease and desist proceedings that
involve complaints issued only to a
State or a local educational agency, the
Secretary, by virtue of Section 451 of the
General Provisions Act, designated to
the Board jurisdiction to conduct
proceedings involving complaints issued
to any recipient of an applicable
program, An appropriate citation of
legal authority has been added to all
provisions of the regulations contained
in Subpart D—Cease and Desist. Where
appropriate, the citations of legal
authority following other provisions of
the Education Appeal Board's
regulations have also been amended in
order to reflect the designation of
jurisdiction announced in these final
regulations.

Section 455 of the General Education
Provisions Act authorizes judicial
review for recipients who would be
adversely affected by final decisions of
the Secretary of Education that result

from proceedings before the Education
Appeal Board. Section 455 however,
expressly applies only to decisions that
result from proceedings before the EAB
that are specifically authorized by
Sections 452454 of the General
Education Provisions Act. It does not
apply to any decisions that result from
proceedings designated to the EAB by
the Secretary of Education. These fina!
regulations also incorporate this
statutory limitation into the regulations
of the Education Appeal Board.

B. Applicable Procedures

The EAB's review of audit
determinations in discretionary grant
programs will be governed by the EAB
regulations for final audit
determinations in 34 CFR Part 78,
Subpart B and by the general rules for
practice and procedure in 34 CFR Part
78, Subpart E. The EAB's review of the
other determinations designated in the
final regulations will be governed by the
EAB regulations for withholding and
termination in 34 CFR Part 78, Subpar! C
as amended by these amendments and
by the general rules for practice and
procedure in 34 CFR Part 78, Subpart E.

The applicable procedures for seeking
review are in the final regulations of the
Education Appeal Board, published on
April 3, 1980 (45 FR 22634). A recipient
who failed to request review from the
HEW Grant Appeals Board and whose
time to do so expired before May 4,
1980, the date on which the Departmen!
of Education was created, may not file
an appeal with the EAB,

A recipient who previously sought
review from the HEW Grant Appeals
Board, and whose case is still pending,
does not have to file a new application
for review with the Education Appeal
Board, All documents accepted for
consideration by the Grant Appeals
Board will be accepted for considerali
by the Education Appeal Board. The
Education Appeal Board will notify the
parties in these cases of further
proceedings.

A recipient who was unable to
request review by the HEW Grant
Appeals Board because the time for
filing an appeal expired on or after Maj
4, 1980, may seek review from the
Education Appeal Board by filing an
appropriate application for review
within 30 days of the effective date of
these regulations,

Since these amendments to the
regulations merely designate a forum
review of certain determinations, they
are procedural and not subject to the
requirement for public comment
contained in the Administrative
Procedure Act.

—
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{5 U.S.C. 553)
C. Citation of Legal Authority

A citation of statutory or other legal
authority is placed in parentheses on the
line following each substantive
provision of these regulations.

[Catalog of Federal Domestic Assistance
Number not applicable)
Dated: December 24, 1980,
Shirley M. Hufstedler,
Secretary of Education.
The Secretary amends Part 78 of Title
4 of the Code of Federal Regulations in
he following respects: 1. Section 78.2 is
mended by revising paragraphs (a)(1);
edegignating paragraph (a)(4) as
aragraph (a)(5) and adding a new
aragraph (a)(4) to read as follows:

78.2 Jurisdiction.
{a) The Board has jurisdiction to—
(1) Review final audit determinations
oncerning an applicable program (see
78.3 (Definitions) for the definition of
n applicable program)

(4) Conduct hearings, in connection
ith an applicable program, which
volve—
(i) A determination that a grant is
oid:
(i) The disapproval of a recipient's
ritten request for permission to incur
expenditure during the term of a
ant: or
(iii) A determination from an
uthorized ED official with respect to
st allocation plans negotiated with
tate and local units of government, and
direct cost rates, computer, fringe
nefit, and other special rates
gotiated with colleges and
iversities, State and local government
encies, hospitals, and other nonprofit
titutions (except for determinations
hich are the subject of an appeal filed
the grantee to the Grant Services
ntract Appeal Board or to the Armed
rvices Board of Contract Appeals
arding a contract with the
partment); and
(5) Conduct other proceedings as
signated by the Secretary of

ucation (the Secretary) in the Federal
gister.

U.S.C. 1234(a) 2832(b))

2. Section 78.3 is amended by revising
definitions of “Appellant” and

pplicable Program" to read as
lows:

.3 Definitions.

“Appellant” means an SEA or other
ipient that requests—

4] A review of a final audit
ermination;

(b} A withholding or termination
hearing; or

{c) A hearing regarding a matter
described in § 78.2(a)(4) of these
regulations (Jurisdiction),

"Applicable program™ means—

(a) In the case of any proceeding
listed in § 78.2(a) (Jurisdiction) except a
cease and desist proceeding
(§ 78.2(a)(3)), any program administered
by an authorized ED official except the
following student assistance programs
authorized by Title IV and governed by
Section 497 A of the Higher Education
Act of 1965, as amended:

(1) National Direct Student Loan
Program,

(2) College Work-Study Program.

(3) Pell Grant Program, formerly
known as the Basic Educational
Opportunity Grant Program.

{4) Supplemental Educational
Opportunity Grant Program.

(5) Guaranteed Student Loan Program.

(6) Parent Loans for Undergraduate
Students Program.

(b) In the case of a cease and desist
proceedings described in § 78.2(a)(3)
(Jurisdiction), any program administered
by an authorized ED official.

. . . -

(20 U.S.C. 1234(a) and (e))

3. Section 78.6 is amended by
redesignating paragraph (a){4) as
paragraph (a)(7); and adding new
paragraphs (a)(4). (5), and (8) to read as
follows:

§78.6 Eligibility for review.

(a) Review under these regulations is
available to a recipient that receives a
written notice from an authorized ED
official of—

(4) A determination that a grant is
void;

(5) The disapproval of a recipient's
written request for permission to incur
an expenditure during the term of a
grant;

(6) A determination with respect to
cost allocation plans negotiated with
State and local units of government, and
indirect cost rates, computer, fringe
benefit, and other special rates
negotiated with colleges and
universities, State and local government
agencies, hospitals, and other nonprofit
institutions (except for determinations
which are the subject of an appeal filed
by the grantee to the Grant Services
Contract Appeal Board or to the Armed
Services Board of Contract Appeals
regarding a contract with the
Department); or

(7) Any other proceeding designated
by the Secretary.

(20 US.C. 1234(a) and (e), 2832(b))

4. Section 78.11 is amended by
revising paragraph (a) and the citation
of statutory authority at the end of the
section to read as follows:

§78.11  Written notice of a final audit
determination.

{a) An authorized ED official may
issue & written nolice of a final audit
determination to a recipient in
connection with an applicable program
(See § 78.3 for the definition of an
applicable program.).

(20 U.S.C. 1234 (a) and (e), 1234a(a))

5. The citation of statutory authority
immediately following the test of each
provision in §§ 78.12, 78.13, 78.14, 78.15,
and 78.16 of Subpart B (Final Audit
Determinations) is revised to read as
follows:

(20 U.S.C. 1234 (a) and {e), 1234a(b))

6. The title of Subpart C is revised to
read as follows:

Subpart C—Withholding, Termination,
Voiding and Other Cost
Determinations

7. Section 78.21 is amended by
revising the section heading, paragraph
(&), and adding paragraphs (a) (1) and
(2): by redesignating paragraph (b)(3) as
(b)(4) and revising paragraph (b) (1), (2)
and adding new (b)(3); and revising the
citation of statutory authority to read as
follows;

Written Notice

§78.21 Written notice of an intent to
withhold or terminate funds, void a grant or
of other cost determinations.

(&) An authorized ED official may
issue a written notice to a recipient
under any applicable program of—

(1) An intent to withhold or terminate
funds, or

(2) A determination, as described in
paragraphs (a)(4) through (a)(6) of § 78.6
{Eligibility for review), that a grant is
void. that a request to incur an
expenditure during the term of a grant is
denied, or with respect to cost allocation
plans, indirect cost rates or other special
rates.

(b) In the written notice, the
authorized ED official—

(1) In the case of an intent to withhold
or terminate funds, states the facts that
indicate the recipient failed to comply
substantially with a requirement that
applies to the funds;

(2) In the case of a determination that
a grant is void, that an expenditure may
not be incurred, or with respect to cost
allocation plans, indirect cost rates or
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other special rates, states the reasons
for the determination;

(3) Cites the requirement that is the
basis for the alleged failure to comply or
for the determination: and

(4) Advises the recipient that it may
réequest a hearing before the Board.

(20 U.S,C. 1234 (1) and {e), 1234b [a) and (b))

8. The center heading is revised as
follows:

Application for a Hearing

9. Section 78.22 is amended by
revising the section title; revising
paragraphs (a) and (b); and revising the
citation of statutory authority to read as
follows:

§78.22 Filing an application for a hearing.

(a) An appellant seeking a
withholding or termination hearing, or a
hearing regarding a determination
described in paragraphs (a)(4) through
(a)(8) of § 78.6 (Eligibility for review),
before the Board, shall file a written
application with the Board Chairperson
within 30 calendar days after the date it
receives the written notice.

(b) In the application for a hearing, the
appellant shall attach a copy of the
written notice and shall, to the
satisfaction of the Board Chairperson—

(20 U.S.C. 1234 (a) and (e). 1234b(b))

10, Section 78.23 is amended by
revising paragraph (a) and the citation
- of statutory authority to read as follows:

§78.23 Acceptance of the application.

(a) If the appellant files an application
that meets the requirements of § 78.22
(Filing an application for a hearing), the
Board Chairperson issues & notice of the
acceptance of the application to the
appellant and to the authorized ED
official who issued the notice of the
intent to withhold or terminate, or the
determination that is the subject of the
appeal.

(20 U.S.C. 1234 (a) and (e), 1234b(b))

11. Section 78.24 is amended by
revising paragraphs (a) and (c) and the
citation of statutory authority to read as
follows:

§78.24 Rejection of the application.

(a) If the Board Chairperson
determines that an application for a
hearing does not satisfy the
requirements of § 78.22 (Filing an
application for a hearing), the Board
Chairperson returns the application to
the appellant, together with the reasons
for the rejection, by certified mail with
return receipt requested.

(c) If an application is rejected twice,
ED takes appropriate administrative
action to withold or terminate funds, or
to enforce the determination described
in § 78.21(a)(2) (Written notice of an
intent to withhold or terminate funds,
void a grant or of other determinations).

{20 U.S.C. 1234 (a) and {e), 1234b{b))

12. The citation of statutory authority
immediately following the text of each
provision in §§ 78.25, 78.26, 78.27 and
78.28 of Subpart C (Withholding,
Termination, Voiding and Other Cost
Determinations) is revised to read as
follows:

{20 U.S.C. 1234 (a} and (e, 1234b{c))

13. The citation of statutory authority
immediately following the text of § 78.31
of Subpart D (Cease and Desist] is
revised 1o read as follows:

(20 U.S.C. 1234 (a) and (e) 1234c{a))

14. The citation of statutory authority
immediately following the text of each
provision in Sections 78.32 and 78.33 of
Subpart D (Cease and Desist) is revised
to read as follows:

(20 U.S.C. 1234 () and [e), 1234¢(b))

15. The citation of statutory authority
immediately following the text of § 78.34
of Subpart D {Cease and Desist) is
revised to read as follows:

(20 U.S.C. 1234 (a) and (e), 1234c(c))

16. The citation of statutory authority
immediately following the text of each
provision in §§ 78.81 and 78.82 of
Subpart F (Decisions and Orders) is
revised to read as follows:

{20 U.S.C. 1234 (a) and (e), 1234a(d), 1234b(d))

17. Section 78.83 is amended by
redesignating paragraphs (b) and (d) and
revising paragraph (d) as paragraph (c)
and (f) respectively and by revising
paragraph (a), and adding new
paragraphs (b) and (e) to read as
follows;

§78.83 The Secretary's decision.

(a) The Panel's decision becomes the
final decision of the Secretary 60
calendar days after the date the
recipient receives the Panel's decision,
unless the Secretary, for good cause
shown, modifies or sets aside the
Panel's decision.

(b) If the recipient is subject to the
judicial review provisions contained in
Section 455 of the General Education
Provisions Act (20 U.S.C. 1234d), and the
recipient wishes 1o file a petition for
judicial review of the Panel's decision,
the recipient shall file the petition within
the 60 days specified in paragraph (a) of
this section.

(Section 455 of the General Education

Provisions Act for a discussion of judicial
review.)

(c) If the Secretary modifies or sets
aside the Panel's decision within the 60
days, the Secretary issues a decision
that—

(1) Includes a statement of the reasons
for this action; and

(2) Becomes the Secretary’s final
decision 60 calendar days after it is
issued.

(d) The Board Chairperson sends a
copy of the Secretary's final decision
and statement of reasons, or a notice
that the Panel's decision has become the
Secretary's final decision, to the Panel
and to each of the parties.

(e) If the recipient is subject to the
judicial review provisions contained in
Section 455 of the General Education
Provisions Act (20 U.S.C. 1234d], and the
recipient wishes to file a petition for
judicial review of the Secretary’s final
decision specified in paragraph (c) of
this section, the recipient shall file the
petition within 60 calendar days of the
date of the Secretary’s final decision.

(20 US.C. 1234d)

(f) The final decision of the Secretary
is the final decision of the Department.
(20 U.S.C. 1234 (a) and (e), 1234a(d). 1234(d),
1234d)

18. The citation of statutory authority
immediately following the text of § 78.84
of Subpart F (Decisions and Orders) is
revised to read as follows:

(20 U.S.C. 1234 (a) and (e), 1234a(d), 1234b(d)
1234b)

19, The citation of statutory authority
immediately following the text of § 78.85
of Subpart F (Decisions and Orders) is
revised to read as follows:

{20 U.S.C. 1234 (a) and (e). 1234c(d), 1234d)

20. The citation of statutory authority
immediately following the text of § 78.86
of Subpart F (Decisions and Orders) is
revised to read as follows:

(20 U.S.C. 1234 (a) and [e). 1234c(e))

Appendix A—[Removed]

21. Appendix A to 34 CFR Part 78 is
removed.

[FR Doc. 81101 Filed 1-2-81; 845 am)
BILLING CODE 4000-01-M

COPYRIGHT ROYALTY TRIBUNAL
37 CFR Part 306
{Docket No. CRT 80-1]

1980 Adjustment of the Royaity Rate
for Coin-Operated Phonorecord
Players

AGENCY: Copyright Royalty Tribunal.
ACTION: Final rule.
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suMMARY: The Copyright Royalty
Tribunal adopts the rule establishing the
rate of royalty payments for the public
performance of nondramatic musical
works by coin-operated phonorecord
players,

EFFECTIVE DATE: February 4, 1981.

FOR FURTHER INFORMATION CONTACT:
Clarence L. James, Jr., Chairman,
Copyright Royalty Tribunal, (202) 653
5175.

SUPPLEMENTARY INFORMATION:

Introduction

17 U.S.C. 804(a)1 provides that the
Copyright Royalty Tribunal (Tribunal)
shall publish a notice in the Federal
Register on January 1, 1980 of the
commencement of proceedings
concerning the adjustment of royalty
rates for coin-operated phonorecord
players as provided in section 116. It is
further provided that the Tribunal shall
render its final decisions in this
proceeding within one year from the
date of such publication.

Background and Chronology

The Amusement and Music Operators
[AMOA) and the three principal music
performing rights societies—American
Soclety of Authors, Composers, and
Publishers (ASCAP); Broadcast Music,
Inc. (BMI); and SESAC, Inc. responded
to the Tribunal's notice of January 2,
1980.

On February 13 in the offices of the
Tribunal 8 meeting was held with all
interested parties to discuss the
:conomic survey to be conducted by
AMOA and to make recommendations
on the information to be solicited. The
Iribunal and the performing rights

ocieties offered suggestions to be
noluded in the survey but were

nformed by AMOA that the
uestionnaire for the survey had already
»een mailed.

The Tribunal conducted public
carings to receive testimony on the
djustments of royalty rates as provided
n section 116 on April 2, 3, 4, 21, and 22,
ebuttal was heard on May 16 and 19,
880, In addition to the material
resented at these hearings, the
ribunal also received written
tatements and documentary evidence
ubmitted in accordance with the rules
f the Tribunal. Proposed findings of
acl and conclusions of law were
ubmitted on September 16, 1980 at the
irection of the Tribunal.

Al a public session on December 10,
980 the Tribunal made its final
¢lermination concerning the royalty
ale adjustment for coin-operated
honorecord players.

Summary of Evidentiary Positions of the
Parties

The American Society of Composers,
Authors and Publishers (ASCAP) and
SESAC considered that by application
of the standards in 17 U.S.C. Sec.
801(b)(1) a reasonable compulsory
license fee for the public performance of
all copyrighted musical compositions by
a jukebox is $70." They also contended
that because the royalty rate is to apply
for at least a ten year period, the $70 fee
should be subject to annual adjustments
reflecting the increase in the cost of
living as determined by the Consumer
Price Index.* Moreover they contend
that the annual adjustments should
commence for the 1982 calendar year.?

Although ASCAP and SESAC contend
that the record in this proceeding
supports a compulsory license rate
expressed in dollars or as a percentage
of the revenue of each jukebox, they
conclude that “at this time and on this
record, practical considerations and the
stated preference of the jukebox
operators * * * convince us that the
more appropriate fee for all jukeboxes is
a fee expressed in dollars." ¢

These two performing rights societies
stated that in order to apply the
standards in Section 801(b) they felt
compelled to determine a compulsory
license fee similar to the fee which
would be reached on the open
marketplace if performing rights
societies and jukebox operators were
free to negotiate for licenses absent a
compulsory license.®

With that as a benchmark they
concluded that the most useful approach
in reaching a marketplace value was to
use close marketplace analogies.®

Three analogies were used: (a) general
establishments, such as bars, grills,
restaurants and taverns using
mechanical music (i.e., music provided
by non-live means); (b) background
music services; and (c) foreign jukebox
operators.”

ASCAP's direct case was presented
through testimony of Robert R. Nathan,
Chairman of Robert R. Nathan
Associates, Inc., and Dr. Paul Fagan,
ASCAP's Chief Economist and Director
of Special ms.

Mr, Nathan testified that in our
economy value is usually determined in

the marketplace, and when a regulatory

' “Proposed Findings of Fact and Conclusions of
Law Submitted by ASCAP und SESAC™ Septemb

agency must set a rate it should do so
based on the most likely parallel or
similar economic circumstances relating
to the goods or services in question.®

Mr. Nathan discussed the four
objectives in Sec. 801 which in his
opinion the Tribunal must apply in
determining a reasonable compulsory
license fee. He said that the first
objective, maximizing the availability of
creative works to the public, means that
the rate must be sufficient to maintain
the creator's incentive to create the
work and to encourage its exploitation.
He added that the fee should not be so
high as to reduce the demand for music.®

The second objective, providing a fair
return to the copyright owner and a fair
income to the copyright user, is one
which would be met by free negotiation
between the parties. Mr. Nathan urged
the tribunal to consider market
experience in parallel areas, pointing
out that a fair return to owners and fair
income to users does not guarantee
every owner a maximum return or every
user a profit,*®

The third objective, Mr. Nathan
testified, required the balancing of the
relative contributions of the copyright
owner and the copyright user. He
pointed out that marketplace value is
the only effective measure of the
relative creative contributions, capital
investments, costs and risks of the
copyright user and owner."

Mr. Nathan testified that the fourth
objective was to seek to minimize the
disruptive impact on both the jukebox
industry and the established license
structure of music performing rights.'?

Dr. Paul Fagan detailed the three
marketplace analogies ASCAP proposed
to the Tribunal. The first analogy is to
the license fees paid by establishments
like restaurants, taverns, bars and grills
which use tape recorders, record players
or jukeboxes not subject to compulsory
license. He testified the lowest such fee
for ASCAP alone is $70. When the fees
for BMI and SESAC are added, the total
minimum fee paid by such
establishments is $190." Dr. Fagan
stressed that there would be an
administrative savings if all three
repertories were licensed at once,
estimating the resulting total minimum
license fee at $140.'

The second analogy addressed by Dr,
Fagan was to license fees paid by
background music services. He said that
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ASCAP licenses about 700 background
music operators. The annual rate
charged by ASCAP alone for locations
similar 1o those in which jukeboxes may
be found is $27. This rate, however, was
described as an interim fee subject to
retroactive adjustment to 1971.%°
Assuming that the rates were adjusted
only for inflation, he said that, it would
be $52.08 in 1980.'¢

The third analogy testified to by Dr.
Fagan was for license fees paid for
jukeboxes abroad. He noted that the
foreign analogy was particularly
appropriate. One, the licenses granted
by foreign performing right societies are
identical in scope to the American
compulsory license. Two, the fees are
either negotiated with industry groups or
are subject to governmental approval.
Three, foreign jukebox operators
operate in the same way as their
American counterparts. Four, the rates
here should be higher than abroad
because income levels in foreign
countries are generally lower than those
in the United States.'”

The average fee paid by jukeboxes in
the nineteen countries ASCAP surveyed
is $96.33 and the mean is $70.92."

Dr. Fagan further testified that the
proposed $70 fee is one that coin-
machine operators can afford,
amounting to only 19 cents per day.'®

Broadcast Music, Inc. (BMI) through
testimony by Edward W. Chapin, vice
president and general counsel
underscored its agreement with ASCAP
and SESAC in the adoption of a royalty
rate which would vary annually in
accordance with the Consumer Price
Index.®

BMI, based on prior congressional
findings, has proposed a royalty rate of
approximately $30 adjusted annually in
accordance with the CPJ.**

BMI's proposed royalty rate follows
directly from the legislative history and
the statutory mandate requiring
balancing of economic considerations.
Therefore, BMI applies historical
changes in the CPI to the $19.70 base
specifically recognized by Congress in
1975 as a reasonable fee.*

Application of the CPI from 1975 to
the $19.70 base results in a royalty rate
of approximately $30, adjusted
annually.®

" Ibid, p. 25.
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In BMI's view its proposal represents
a compromise between maximizing the
return to copyright owners, whose
works presents the means by which the
users gain their profits, and any
economic considerations applicable to
the copyright users.**

BMI believes the $30 fee, although
considerably smaller than many
applicable State, local or foreign license
fees, can be considered as providing a
“fair return” to the copyright owner.
Moreover, the $30 fee would amount to
approximately 8 cents per day per
jukebox—equal to or less than the cost
of one play per day—thus it would not
deny a “fair income" for the copyright
user,*

As a consequence, adoption of the
proposed rate is likely to “maximize the
availability of creative works,"” "reflect
the relative roles of the copyright owner
and the copyright user,” and “minimize
any disruptive impac! on the industries
involved.”*

The Amusement and Music Operators
Association (AMOA) presented its case
through the testimony of eleven
witnesses and the submission of thirt
exhibits, the principal one bei Exhiﬁil
#10, the Peat, Marwick, Mitchell and
Company (PMM&Co.) survey of the
economic condition of the jukebox
operators’ business.”

AMOA contends that there has been a
marked increase in recent years in the
numbers of amusement games that are
in operation, especially in contrast to
the decline in number of jukeboxes that
are in operation and that many
operators do not segregate their
operating expenses for jukeboxes and
games.*

AMOA estimated that there are
between 3000 and 5000 operators who
operate between 251,000 and 388,000
jukeboxes in the country.*®

They introduced testimony which
indicated that during the years 1975
through 1978 Rockola, Rowe and
Seeburg produced between 38,000 and
42,000 jukeboxes annually, about one-
half of which were for the U.S. market,*

The PMM&Co survey indicates that on
the average a typical operator operated
77 jukeboxes and 225 amusement games,
and that jukeboxes and games were
both operated in 65% of all locations
with 65% of all jukeboxes operating in
cities of 40,000 or less.”!
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The AMOA produced testimony that
new jukeboxes cost up to $2500 each,
and accessories may add another $500.™
They further indicated that the useful
life of a jukebox at the operators’
preferred locations is about five years.™

They also indicated that jukebox
operators purchase phonorecords at an
average rate of 2% to 3 records per box
per week, or about 130 to 150 records
per box per year.*

Although prices per (rlay differ
between operators and between
different areas popular pricing generally
is two for a quarter or five for 50 cents
which averages about 10 cents per
play.*®

Several of AMOA's witnesses
stressed that their boxes are limited to
an income based upon time.*®

The PMM&Co survey indicates that
for the industry at large 18% of the boxes
in operation earned for the operators
less than $300 per year, and that 47%
earned less than $700 per year. For
smaller operators of fewer than 40
machines, 23% of the boxes earned less
than $300 per year, and 57% earned less
than $600 per year.>

A report by professors Sequin and
Malone of Notre Dame University
indicates that over the 40 year period
1940 to 1980, while the Consumer Price
Index increased 452%, the average price
per play on jukeboxes increased 150%.>

AMOA reported statistics from the
U.S. Department of Commerce on the
jukebox manufacturing business which
show a drop in total shipments and
sales from a high of about 75,000 units in
1973 to about 38,000 units in 1975, and a
continuation at about that level through
1978.%

Jukebox operator witnesses offered
testimony reflecting a continuing decline
in the numbers of jukeboxes that are in
operation, citing two basic causes for
the decline, (1) the operators’ inability to
increase prices per play so as to keep up
with the rate of inflation, and (2) the loss
of jukebox locations due to socio-
economic changes such as urban
redevelopment, and replacement of
jukeboxes by other means of
entertainment such as background
music, radio, television, discos and live
entertainment.*

The AMOA, citing evidence of the
decline in the jukebox operating
business, decreasing revenues and
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margins of profit, and industrywide
reduction in numbers of locations and of
jukeboxes in operation, argued strongly
that the $8 royalty fee should be left
unchanged.*!

Legal Considerations
The Issue of Burden of Proof

AMOA has asserted that the
performing rights organizations have the
burden of proof in this proceeding. They
cite as authority McCormick, On The
Law Of Evidence ** and certain
provision of the Administrative
Procedure Act.*

We find the McCormick rule is
inapplicable in the circumstances of this
proceeding. The Copyright Act of 1976
mandates review of the interim rate
pursuant to Section 804(a)(1). In Section
804 Congress clearly distinguishes
between procedures applicable to the
1980 royalty determination and the
subsequent 10-year review proceedings.
Section 804(a)(1) states:

[O)n January 1, 1880, the Chairman of the
Iribunal shall cause to be published in the
Federal Register notice of commencement of
proceedings under this chapter * * *

17 U.S.C. Section 804(a}(1). Section
604(a)(2) states:

(Djuring the calendar years specified in the
following schedule (i.e. every subsequent
lenth year for jukebox) any owner or user of
s copyrighted work whose royalty rates are
ipecified by this title, or by a rate established
by the Tribunal, may file @ petition declaring
that the petitioner requests an adjustment of
the rate. {Italics added)

This proceeding commenced without
any petition by an owner or user
according to 17 U.S.C. 804(a)(1). The
Senate Report recognized the mandatory
nature of these proceedings: “This
subsection requires that there be a
review in 1980 of such royalty rates, and
it is mandatory for the CRT to
commence such proceedings." ** We
conclude that none of the parties has the
burden of showing that the Tribunal
should examine the fee. We find the
siatute requires the Tribunal to do so.

Further this proceeding differs from
others which may occur in future years.
Proceedings in 1990 and each
subsequent tenth calendar year will
occur only if a copyright owner or
jukebox operator petitions the Tribunal
for an adjustment of the rate.*®

We therefore conclude, that while
subsequent review proceedings may be

“ibid., p. 31.

“ Pre-hearing Brief, AMOA p. 6,

“ Memorandum in Support of AMOA Proposed
Finding of Facts and Conclusions of Law, pp. 7-8.

"“S. Rep. No. 94473, Mth Cong. 1st. Sess. (1975) p.
156

“17 US.C. § 804[a)2).

initiated only by petition of an
interested party, the 1980 review is
mandatory. Since none of the parties
herein has initiated this royalty rate
proceeding, each party carries an equal
burden of proof.

The Issue of the Annual Cost of Living

AMOA'’s position is that the Copyright
Act does not permit an annual
adjustment for inflation under Section
116. They argue that the approach used
by the CRT in Section 118 public
broadcasting proceeding is not provided
for under Section 116, They further
argue that Section 118's reference to
“rates and terms" for public
broadcasting royalty provides the CRT
with authority to adopt the annual cost
of living approach, while Section 116's
reference only to “rate" limits the
Tribunal’s flexibility.*

Both BMI and ASCAP/SESAC
advocate the adoption of a royalty rate
which would vary annually in
accordance with the Consumer Price
Index.*” As both BMI and ASCAP/
SESAC point out, the Tribunal adopted
this approach in its Section 118 public
broadcasting proceeding.

We find that the legislative history of
Section 118 shows clearly that the use of
the word “terms" has nothing to do with
cost of living adjustments. It states:

The Committee anticipates that the “terms”
established by the Commission shall include
provisions as to acceptable methods of
payment of royalties by public broadcasting
entities to copyright owners. For example,
where the whereabouts of the copyright
owner may not be readily known, the terms
should specify the nature of the obligation of
the public broadcasting entity to locate the
owner, or to set aside or otherwise assure
payment of appropriate royalties, should he
or she make a claim.*®

AMOA further claims that the
Tribunal is restricted in its application
of the Consumer Price Index to the
jukebox rate by criteria specified in
Section 801(b) (A}-{D) and that it is not
so restricted under Section 118.4°

We find that AMOA's position is at
odds with the legislative history of the
section. It states:

Similar considerations (to jukebox royalty
standards) are noted in connection with
Commission review of rates and terms for

“AMOA Reply Briefl to Prehearing Brief of BMI,
pp. 5-0.

“' Proposed Findings of Facts and Conclusions of
Law of BML, p. 13, and Proposed Findings of Facts
and Conclusions of Law submitted by ASCAP and
BMIL, p. 11,

“*H. Rep. No. 94-1478, 94th Cong., 2nd Sess. 118
(1976).

4 Memorandum in Support of AMOA Proposed
Findings of Facts and Conclusions of Law, p. 11.

public broadcasting in the discussion of
Section 118, above.*®

We conclude that there are no
essential differences in the Tribunal's
authority with respect to Sections 116
and 118 which would permit the
Tribunal to provide annual cost of living
adjustments in one case and not the
other. We find that there is nothing in
the statute or legislative history which
could be construed to limit the
application of annual cost of living
adjustments.

In conclusion, we find that the
adoption of adjusted jukebox royalty
rate which varies annually with the
Consumer Price Index is a proper
exercise of Tribunal authority.

The Issue of the Performing Rights
Societies Financial Data

AMOA sought to bring into issue in
this proceeding the manner of how the
performing rights organizations
distributed jukebox royalties to their
affiliates and members. AMOA argued
that § 801(b)(1)(B) of the Copyright Act
called for an investigation of the
performing rights organizations
distribution methods.** AMOA further
argued that performing rights
organizations are not in “compliance"
with the Copyright Act unless they
distribute royalties among their
affiliates and members in accordance
with a requirement contained in section
116(c)(5).52

Finally AMOA argued that there is no
logical way the Tribunal can determine
if a change should be made in the
compensation that is to be provided
without calculation of the specific
compensation to individuals.*® Under
AMOA's approach this was the only
way that the "fair return" standard of
the Act could be met.

In summary AMOA's position in
essence was asking the Tribunal to
establish the value of individual musical
works based on the time and expense
incurred by the songwriters for each
one, together with a value inexplicably
derived from the placement of a work on
a popularity chart. It then asks the
Tribunal to investigate the internal
distribution procedures of the
performing rights organizations to
establish the exact payout for each
member or affiliate. A comparison of the
two calculations—the costs and the
payout—would, according to AMOA,
produce the “fair return" calculations

¢ H. Rep. No. 841476, 94th Cong., 2nd Sess. 118
(1970).

*1 AMOA Brief on admissibility of certuin
exhibits.

3 1d.

#3 AMOA Pre-hearing Brief, p. &




Federal Register / Vol. 46, No. 2 /| Monday, January 5, 1981 / Rules and Regulations

supposedly required by the Copyright
Act.**

BMI argued that the language cited by
AMOA "to afford the Copyright owner a
fair return for his creative work",
reflects the broad goal of the legislation
to insure that creators are fairly
compensated through adoption of
license fees establishing a reasonable
value for the use of the Copyright works.
We agree. The language in the statute is
nol a directive authorizing the Tribunal
to investigate individual members or
affiliates collections from the performing
rights organizations.

We find that there is no indication
either in the statute or the legislative
history, that Congress intended the
Tribunal to calculate rates or return for
each piece of music and then base
royalty adjustments on these rates of
return.

We find that the Copyright Act in
section 116(c)(4)(B) specifically provides
that royalty fees are to be distributed to
the performing rights organizations. The
section reads in pertinent part:

{4) The fees to be distributed shall be
divided as follows:

(B) to the performing rights societies, the
remainder of the fees to be distributed in
such pro rata shares as they shall by
agreement stipulate among themselves, or, if
they fail to agree, the pro rata share to which
such performing rights societies prove
entitlement.

The performing rights organizations
are specifically referred to by name in
the definition of “performing rights
society” set out in section 116(e){3) of
the Act. It is thus our opinion that the
Act recognizes a practical necessity for
individual creators of music to
adequately protect their performing
rights and for users, such as the jukebox
industry, to conveniently acquire
performing rights. We conclude,
therefare, that the "fair return” to music
copyright owners, r.e. the reasonable
value of the performing right can be
established on a collective basis,

We find nothing in the Copyright Act
or its legislative history which indicates
that the Tribunal was intended to
regulate the internal operations of the
performing rights societies, In our
opinion the Tribunal’s authority is
strictly limited 1o setting applicable
royalty fees and establishing the
distribution to claimants.

In our opinion section 116(c)(5)
establishes authority in the Tribunal to
promulgate regulations permitting
prospective claimants to enter
establishments and sample jukeboxes to
establish the basis of a claim. We find,

53 AMOA Pre-hearing Brief, pp. 7-8

however, that this section does not
require that performing rights
organizations must establish that they
have segregated jukebox royalties from
royalties collected from other sources,
and therefore, since the Copyright Act
does nol create authority in the Tribunal
to establish such regulations, no such
regulations have been adopted.

Determination of Royalty Rate
The AMOA Case

The Tribunal finds that the case
presented by the AMOA, including the
industry survey, has failed to provide
reliable data concerning the operating
expenses, revenues, or return on
investment on Iukebox operators.

The Tribunal convened a conference
of the parties on February 13, 1980 in
order to permit the Tribunal and all of
the parties to make suggestions
concerning the contents of a
questionnaire which would be used by
AMOA 1o survey the financial condition
of jukebox operators. At that conference
the representatives of AMOA stated
that it was too late to revise the
questionnaire.

We note the limited response rate to
the questionnaire, estimated by Peat
Marwick to be approximately 14%. Dr.
John Scarbrough, the Peat Marwick
manager in charge of the survey,
testified:

1 wouldn't argue very hard if you wanted to
say that it was not a good response. *

The record of this proceeding contains
detailed testimony reciting the
procedures utilized in the preparation
and distribution of the questionnaire,
which present significant questions as to
the survey's methodology and
objectivity, as well as the nature and
scope of the data provided.

We also note that the survey
information is not consistent with other
evidence in this record, such as 1979
Playmeter survey of the jukebox
industry ** and a survey of the indusiry
published in the March 1978 issue of
Replay.*” We have reviewed the
testimony of the AMOA witnesses—five
jukebox operators, representatives or
distributors of the three American
jukebox manufactures, a “one-stop"
distributor of records, and a trade
association official. We find that this
testimony does not provide a basis for
forming any representative picture of the
jukebox industry nor does it create a
foundation for the industry's claim of
economic hardship. The testimony does
establish an industry practice to turn

“Transcript. April 4. 1980, p. 61,
" ASCAP Exhibit &
1 BMI Rebuttal Exhibit A,

over 50% of the gross revenues from
jukeboxes to the location owner,

The BMI Case

BMI proposed that we determined the
rate by applying the Consumer Price
Index from 1975 to a proposed jukebox
royalty fee of $19.70 that had been
mentioned in a congressional committee
report. We have concluded that this
approach is not in accord with our
statutory responsibilities in this
proceeding.

The ASCAP/SESAC Case

In reaching our determination in this
proceeding, we found the ASCAP/
SESAC concep! of basing the rate on
marketplace analogies to be most
attractive. We have examined the three
marketplace analogies urged upon us by
ASCAP/SESAC—the licenses fees paid
by general establishments using
mechanical music, background music
services, and foreign jukebox fees.

These analogies individually and
collectively are subject to limitations
and distinguishing features. We believe
that certain of the distinctions set forth
in the AMOA pleading have validity.**
While acknowledging that our rate
cannot be directly linked to marketplace
parallels, we find that they serve as an
appropriate benchmark to be weighed
together with the entire record and the
statutory criteria,

Tribunal Rate

We find that a per box payment of $50
is a reasonable fee for the jukebox
industry as a whole. We have phased in
the rate to accord the jukebox industry
an opportunity to adjust, since in our
view the jukebox industry has never
previously paid reasonable
compensation for the use of copyrighted
music, We note that ASCAP/SESAC, in
their proposed findings, concluded that
an interim fee would be appropriate “to
afford the coin machine industy an
opportunity to adopt to compulsory
licensing at marketplace rates.” **
Consequently, the adjustment of the
jukebox rate on January 1, 1982 will be
limited to $25.

We are aware thal some jukebox
operators function on a narrow profit
margin, and that certain jukeboxes
produce modest revenues. The Tribunal
is satisfied that adequate attention has
been given to the small operator,
including the adoption of an amendment
to the proposed fee schedule that was
proposed for the benefit of such
operators.

" AMOA Proposed Pindings. p. 4042,
» ASCAP Findings, p. .
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_Based on the Playmeter and Replay
urveys and other evidence in this

cord, we believe that it would be
easonable for some operators to be
aying more than $50. If the Tribunal
ad adopted a fee schedule based on
uch factors as per box revenue or the
umber of boxes owned by a particular
peralor, & higher payment by certain
perators or for particular boxes might
¢ warranted. The Tribunal has chosen
o adopt a flat rate for all boxes—the
ourse urged upon us by all parties in
his proceeding.

It is not reasonable that the fees
dopted in this proceeding should
»main unchanged until at least 1990.

/e have therefore made provision for a
ingle cost of living adjustment.

tatutory Criteria

We have reached our decision in full
cognition of the application to this
roceeding of the criteria in 17 U.S.C.
1(b). We observe that the criteria
vere not drafted for specific application
xclusively to the determination of the
ukebox rate. The Tribunal has analyzed
ach of the criteria.

0 Maximize the Availability of Works

The first statutory objective of our
te determination listed in Section
D1(b)(1) is "To maximize the
vailability of creative works to the
ublic”. We do not maintain that the
kebox rate is crucial to assuring the
iblic of the availability of creative
orks. As has been observed in the
leadings, musical works were created
d exploited for many years, during
hich, in our view, songwriters and
blishers were unjustly denied
asonable compensation for a
mmerical use of their works. We
ncur in the ASCAP/SESAC finding
at “reasonable payment for jukebox
rformances will add incrementally to
e encouragement of creation by
ngwriters and exploitation by music
blishers, and so maximize availability
musical works to the public.”* We
d nothing in this record which would
stify any reasonable concern that the
hedule we have adopted will deprive
¢ public of access to music.

ir Return to the Copyright Owner and
ir Income for the Copyright User

 The second statutory criteria is “To
ford the copyright owner a fair return
r his creative work and the copyright
er a fair income under existing
Eonomic conditions." We have
viously discussed our conclusion
51, within the limitations necessarily
herent in-a flat industry rate, our

N ASCAP Findings, p. 4.

schedule affords the copyright owner a
fair return. We reject the contention that
co&yrighl owners are paid for jukebox
performances by mechanical royalties
derived from record sales. We recognize
that performing rights are distinct from
recording rights. The Congress has
determined that copyright owners are
entitled to be paid reasonable fees for
both. The Tribunal also rejects the
contention that no adjustment of the
royalty fee should be made unless the
copyright owners established their
“need to receive"” an increase.

We have above given our analysis of
the testimony presented by the jukebox
industry. We find nothing in that
testimony which would warrant a
conclusion that our schedule will
deprive the jukebox operator of a fair
income under existing economic
conditions. In adopting the rate, we have
given sympathetic consideration to the
circumstances of small jukebox
operators, and reflected in the
determination of our rate that certain
boxes produce modest revenues.

Relative Contributions

The third statutory criteria is *“To
reflect the relative roles of the copyright
owner and the copyright user in the
product made available to the public
with respect to relative creative
contribution, technological contribution,
capital investment, cost, risk, and
contribution to the opening of new
markets for creative expression and
media for their communication.” On the
basis of the record in this proceeding we
have no basis for concluding that
jukebox operators and owners of
establishments with jukeboxes make
any unique or distinctive contribution
concerning creativity, technology,
capital investment, cost, risk, and the
opening of new markets for creative
expression and media for their
communication. We find in this record
no basis for a conclusion that the efforts
of jukebox operators through the
selection of records and their
performance promote the dissemination
of songs in any significant manner. We
find that the owners of the
establishments in which jukeboxes are
located do not make a contribution in
the areas encompassed in this statutory
objective, =

On the other hand, the contribution of
the copyright owner whose works are
performed under the compulsory license
directly benefits the jukebox operator
and location owner.

Disruption of the Industries

The fourth statutory criteria is “To
minimize any disruptive impact on the
structure of the industries involved and

on generally prevailing industry
practices.” We find that a failure of this
Tribunal to establish a reasonable fee
for jukebox performance could interfere
with performing rights societies
receiving reasonable fees from similar
users of music, whose rates are not
established in accordance with statutory
provisions.

We cannot on the basis of the
evidence presented by the jukebox
industry find that our schedule will have
a disruptive impact on the structure of
the jukebox industry or disturb
generally prevailing industry practices.
By introducing the fee schedule in two
phases, we have, in our view,
adequately reflected in our decision the
objective of this statutory criteria. The
jukebox industry pays reasonable
market prices for all other goods and
services they require. We hold that they
can pay the schedule we have adopted
for the central commodity of their boxes
without adverse impact.

Conclusion

On the basis of the marketplace
analogies presented during the
proceeding, taking the record as a
whole, and with regard for the stdtutory
criteria, the Tribunal has adjusted the
royalty rate for coin-operated
phonorecord players to $50 per machine.
That rate takes account both of what is
paid for music elsewhere under similar
circumstances and, since it is a flat rate,
of the Tribunal's concern for the smaller,
less profitable operators.

In order to ease the impact of a rate
increase upon the jukebox industry and
in recognition of the fact that royalty
payments for jukeboxes have been in
effect in the United States only since
1978, the Tribunal has elected to stagger
the introduction of the.rate. It will take
effect on January 1, 1982, and for two
vears, from 1982 to 1984, the rate will be
half—8$25.

Because the $50 rate set as a result of
this proceeding cannot be reviewed until
1990, the Tribunal feels that the
copyright owners might not be fairly
compensated unless a provision is
included to adjust for inflation. This
adjustment takes place on January 1,
1987, and is based upon the Consumer
Price Index convering the period
February 1981 to August 1986,

Accordingly, pursuant to 17 U.S.C.
801(b)(1) and 804(e), 37 CFR Chapter 111
is hereby amended as follows:

By adding a new Part 306, lo read as
follows:
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PART 306—ADJUSTMENT OF
ROYALTY RATE FOR COIN
OPERATED PHONORECORD PLAYERS

Sec.

308.1 General

306.2 Definition of coin-operated
phonorecord player.

306.3 Compulsory license fees for coin-
operated phonorecord players.

306.4 Cost of living adjustment.

Authority: 17 U.S.C. 801(b)(1) and 804(e).

§306.1 General,

This Part 306 establishes the
complusory license fees for coin-
operated phonorecord players beginning
on January 1, 1982, in accordance with
the provisions of 17 U.S.C. 116 and
804(a).

§306.2 Definition of coin-operated
phonorecord player.

As used in this Part, the term “coin-
operated phonorecord player™ shall
have the same meaning as set forth in 17
U.S.C. 116(e)(1).

§306.3 Compuisory license fees for coin-
operated phonorecord players.

(a) Commencing on January 1, 1982
the annual compulsory license fee for a
coin-operated phonorecord player, as
set forth in 17 U.S.C. 116(b)(1)(A). shall
be $25.

(b) Commencing on January 1, 1984
the annual compulsory license fee for a
coin-operated phonorecord player, as
set forth in 17 U.S.C. 118(b)(1)(A), shall
be $50, subject to adjustment in
accordance with § 306.4 hereof.

(c) In accordance with 17 U.S.C.
116(b)(1)(A), if performances are made
available on a particular phonorecord
player for the first time after July 1 of
any year, the compulsory license fee for
the remainder of that year shall be one
half of the annual rate of (a) or (b)
above, subject to adjustment in
accordance with § 306.4 hereof,

§306.4 Cost of living adjustment.

{a) On August 1, 1986 the Copyright
Royalty Tribunal (CRT) shall publish in
the Federal Register a notice of the
change in the cost of living as
determined by the Consumer Price Index
(all urban consumers, all items) from the
first Index published subsequent to
February 1, 1981 to the last Index
published prior to August 1, 19886.

(b) On the same date as the notices
published pursuant to paragraph (a), the
CRT shall publish in the Federal
Register a revised schedule of the
compulsory license fee which shall
adjust the dollar amount set forth in
§ 306.3(b) according to the change in the
cost of living determined as provided in

paragraph (a). Such compulsary license
fee shall be fixed at the nearest dollar.

(c) The adjusted schedule for the
compulsory license fee shall become
effective on January 1, 1887.

Adopted December 10, 1980.
Note.~Commissioners Brennan, Coulter
and Burg concurred in the above opinion.
Commissioner Garcia disagreed with the
conclusion reached and has filed a separate
conclusion. Commissioner James has filed
separate Findings of Facts, Conclusions and
Opinion.
Clarence L. James, |r.,
Chairman, Copyright Royalty Tribunal.

Separate Conclusion of Commissioner
Garcia

It is my considered opinion and thus
my conclusion that the royalty rate
increase should have been $30.00 and
$60.00.

Separate Findings of Facts, Conclusions
and Opinion of Commissioner James

I cannot support the findings of facts,
the conclusions reached from those
facts, and the specific rationale of the
majority of the members of the Tribunal.
In my opinion their determination of an
equitable and reasonable statutory rate
is unsupported by the record in this
proceeding.

This is a proceeding to adjust the
reasonable copyright royalty rate as
provided for in section 116. The
statutory authority which governs the
Tribunal in this adjustment, states that
the rate shall be calculated to achieve
certain enumerated objectives. They are
as follows:

1. To maximize the availability of creative
works to the public:

2. To afford the copyright owner a fair
return for his creative work and the copyright
user a fair income under existing economic
conditions;

3. To reflect the relative roles of the
copyright owner and the copyright user in the
product made available to the public with
respect lo relative creative contribution,
technological contribution, capital
investment, cost, risk, and contribution to the
opening of new markets of creative
expression and media for their
communication:

4. To minimize any disruptive impact on
the structure of the industries involved and
on generally prevailing industry practices,

The compulsory license fee requires
payment to copyright owners for use of
their property by others, preventing free
negotiation in the marketplace as to
value. Thus, the issue before the
Tribunal was value in the marketplace.
The legislative history of the Copyright
Act and the record in this proceeding
supports the proposition that the
Tribunal must determine a license fee
comparable to the fee reached in the

open marketplace by analogous music
users. Because performing rights
societies and jukebox operators are not
free to negotiate, the only fair, logical
and equitable approach to establishing &
compulsory license fee is on the basis of
marketplace value,

It is therefore my opinion that to
determine marketplace value, the
Tribunal can only rely on marketplace
analogies. Based on the record in this
proceeding, it is clear that the
marketplace guidelines of other
analogous music users, provide the onl)
credible evidence in the record to
establish a "reasonable” fee. Negotiated
fees by analogous music users, which
are identical or similar, based on this
record is the only indicator of true
market value.'

The above position is supported by
ASCAP's experl economic witness, -
Robert E. Nathan. Mr. Nathan testified
that, “In our economy, value is usually
determined in the marketplace. When &
regulatory agency must set a rate, it
should do so based on the most likely
parallel or similar economic
circumstances relating to the goods and
services in question.” *

In this record the only evidence of
marketplace value was based on close
marketplace analogies of other music
users.? The evidence in the record
provided three such close marketplace
analogies:

1. License fees paid by general
establishments (on location rates);

2. License fees paid by background
operators;

3. The licensing fee arrangement and
foreign countries.*

The first analogy is license fees paid
by establishments which use tape
recorders, record players, or free
jukeboxes. Evidence offered by ASCA?
indicated the minimum fee for such an
establishment is $70.° Evidence offered
by BMI indicated that the minimum fec
is $60 per year.® SESAC offered no
evidence in this regard. Further the
evidence indicated that the maximum
fee for ASCAP for this type of
establishment in $490, and for BMI $240.
Combining the minimum for both
ASCAP and BMI would result in an
annual fee of $130. This evidence was
uncontroverted or refuted by AMOA.

VIt 4/2 p, 23, pp. 25-32. p. 57, pp. 73-74; Tr 4/5 p.
124.

Ty, 4/2 pp. 22-23.

*Tr. 4/2 p. 66 ASCAP/SESAC Pre-Hearing
Statement pp. 10-12; Charles T. Duncan’s letter 1o
Chairman 5/12/80 with enclosure.

*Ibid.

*Tr. 4/2 p. 66: ASCAP/SESAC Pre-Hearing
Statement pp. 10-12.

*Charles T. Duncan’s letter to Chairman 5/12/%
with enclosure.
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The second analogy was license fees
paid by background music service. Both
ASCAP 7 and BMI *indicated that the
fees, charged under this category, have
heen the subject of litigation since 1971
and consequently have been frozen
since that time, Because current ASCAP
and BMI fees do not reflect the rate of
inflation since 1971, it was not possible
to ascertain the marketplace value or
background music,*

The third analogy is license fees paid
for jukeboxes abroad. ' In my opinion,
any consideration of foreign fees by the
Tribunal must be excluded. Foreign fees
refiect different licensing systems and
cultural values, Further, the foreign fees
are applied based on various criteria. In
essence, the foreign fees involve such a
diversity of circumstances as to be of
little or no probative value.

In essence, the majority reached a
conclusion on the premise that a true
market value rate would result in too
large an increase in fees. The majority
was set on course by what they deemed
were the guiding standards of the
statute which referred to minimizing the
disruptive impact on the economic
structure of the industries involved. It
was the majority view and opinion that
a large increase in fees would be
oppressive to the industry and would
“impact on small operators.” ' In my
opinion the majority misconceived the
evidence in the record when this
standard was applied. First, it is
1pparent that the standard was applied
only to jukebox operations, There
apparently was no consideration given
1o significant disruption in existing
nirket prices for performing rights
socteties, fees paid by other analogous
nusic users. The majority, in essence,
1ppears to have reached a conclusion
ased on an ability to pay theory,**

The real economic impact of

ncreased fees on jukebox operators
annot be determined from this record. '
~conomic data supplied by AMOA was
b questionable reliability and validity
ind could not be used as a basis for any

"Tr 4/2 pp. 63-64.

' Charles T. Duncun's letter to Chairman 5/12/60
ith enclosure.

'ASCAP/SESAC Pre-Hearing Statement pp. 13-

4 Proposed Findings of Facts and Conclunions of

w submitted by ASCAP and SESAC p. 25, and
harles T, Duncan's letter to Chairman 5/12/80 with
WCosure,

*ASCAP/SESAC Pre-Hearing Statement p. 15;
I.4/2 p, 66& Findings of Facts and Conclusions of
w submitted by ASCAP and SESAC pp. 25-26.

Tr.12/10 pp, 4-5.
"Determination of Royalty Rate by majority,

‘Findings of Facts und Conclusions of Law
sbemitted by ASCAP und SESAC, p. 7.

rate determination.'! In addition, the
record simply does not support AMOA
testimony that jukebox operators are
destitute or will go out of business if
fees are increased.

In fact, the evidence is clear and
convineing to the contrary. The record in
this proceeding shows thal coin machine
operators pay fair market price for all
goods and services they use.'® Further it
has been established in the record that
jukebox operators have traditionally
shared one half of the gross revenue
with a joint venture partner who neither
contributes to the venture nor takes any
risk.'® This arrangement is neither
bargained, nor negotiated, bul
traditionally given away. How is it that
jukebox operators can claim destitution
or inability to pay a fair and reasonable
rate, when for years over one half of
their revenue has been given away?
Even the small operator, the concern of
the majority, split revenue 50-50 with
the establishment owner. Is it
appropriate for jukebox operators to
come before this Tribunal and claim
economic hardship? *” In my opinion it
would be far better to reanalyze or
reevaluate the traditional practice of
giving away one half of the revenue than
to seek economic redress from this
Tribunal.

The rate established by the majority is
not reasonable. Nor does it afford the
copyright owner a fair return for his
creative work. There is no evidence in
the record to support the rate, no logic
behind it and no equity in it.

In my opinion the record is replete
with evidence that the minimum
reasonable marketplace value fee
should be $130, not $25 or $50, | find that
the record is void of any valid argument
that once a reasonable rate is
established there should be a discount
because of economic hardship. There is
simply no probative evidence in the
record that jukebox operators should
not and can not pay rates comparable to
those paid by other analogous music
users for the same product.'*

In conclusion, there is substantial
evidence in the record to show that
jukebox operators have the ability to
pay a fair, equitable and reasonable
rate. They already give one half of their
revenues away. Further, I find $130, as a
minimum, is a reasonable fee based on

*AMOA Survey: Tr, 4/3 p, 36; pp. 51-53; and
Findings of Facts and Conclusions of Law submitted
by ASCAP and SESAC, pp. 33-46.

“Tr. 4/21 p, 135 Tr. 4/2 pp. 24-25, 108-109

"Tr. 4/4 p. 120; Tr. 4/21. p. 98, 138: Tr. 4/22 pp.
50-80.

""Tr. 5/19 pp. 52-54; ASCAP Exh. R-4 pp. 47-51:
R-22 pp. 16-17; Tr. 5/19 pp. 49-52.

WASCAP Exh. R4, pp. 47-51: Tr. 4/21 pp. 72-74.
98, 1024, 134 and 138, Tr, 4/22 pp. 73-76 and 89.

market value, and that it meets each of
the standards of 17 U.S.C. 801(b).**

[FR Doc. 8040825 Filed 12-31-8Y &45 am]

BILLING CODE 1410-01-M

37 CFR Part 307

Adjustment of Royalty Payable Under
Compulsory License for Making and
Distributing Phonorecords; Rates and
Adjustment of Rates

AGENCY: Copyright Royalty Tribunal
(CRT).

ACTION: Final rule.

SUMMARY: Copyright Royalty Tribunal
adopts rule adjusting the rates of royalty
payable under compulsory license of 17
U.S.C. 115 for making and distributing
phonorecords embodying nondramatic
musical works. The rule also provides
for possible subsequent adjustment of
the royalty rates.

EFFECTIVE DATE: January 31, 1981.

FOR FURTHER INFORMATION CONTACT:
Clarence L. James, Jr., Chairman,
Copyright Royalty Tribunal, 1111 20th
St., N.W., Rm. 450, Washington, D.C.
20036, 202-653-5175.

SUPPLEMENTARY INFORMATION: The
detailed findings required by 17 USC
803(b) will be published in the Federal
Register within thirty days of this
publication.

The detailed findings required by 17
U.S.C. 803(b) will be published within
thirty days of this publication. For
purposes of 17 U.S.C. § 809 the thirty
day period shall commence with the
date of this publication.

Clarence L. James, Jr.,
Chairman, Copyright Royalty Tribunal.
December 21, 1980

Pursuant to 17 U.S.C. §§ 801(b)(1) and
804, 37 CFR Chapter Il is hereby
amended as follows:

By adding a new Part 307, to read as
follows:

PART 307—ADJUSTMENT OF
ROYALTY PAYABLE UNDER
COMPULSORY LICENSE FOR MAKING
AND DISTRIBUTING PHONORECORDS

Sec.

3071 General.

307.2 Royalty payable under compulsory
license.

307.3 Adjustment of royalty rate.

3074 Use of wholesale prices in certain
cases.

Authority: 17 U.S.C. 801(b){1) and 804.

"*Findings of Facts and Conclusions of Law
submitted by ASCAP and SESAC, pp. 3-11.
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§307.1 General,

This Part 307 adjusts the rates of
royalty payable under compulsory
license for making and distributing
phonorecords embodying nondramatic
musical works, under 17 U.S.C. 115.

§ 307.2 Royalty payable under compulsory
license.

With respect to each work embodied
in the phonorecord, the royalty payable
shall be either four cents, or three-
quarters of one cent per minute of
playing time or fraction thereof,
whichever amount is larger, for every
phonorecord made and distributed on or
after July 1, 1981, subject to adjustment
pursuant to Sections 307.3 and 307.4.

§307.3 Adjustment of royalty rate.

(@) On December 1, 1981 the CRT shall
publish in the Federal Register a notice
of any changes in the rates established
in § 307.2. The change, if any, shall be
directly proportionate to the change, if
any, in the average suggested retail list
price of albums between the twelve-
month period ending October 31, 1980
and the twelve-month period ending
October 31, 1981. On each December 1
thereafter, the CRT shall publish in the
Federal Register a notice of any further
changes in the rates, which shall be
directly proportionate to the change, if
any, in the average suggested retail list
price of albums between the twelve-
month period ending October 31 of the
preceding year and the twelve-month
period ending October 31 of the year in
which such notice is published. Provided
however, in no event shall the rate be
less than that established in § 307.2,

(b) The average suggested retail list
price of albums shall be the average
suggested retail list price of a
representative group of all albums made
and distributed in disk form in the
United States, whether or not works
embodied in such albums are licensed
through the use of the compulsory
license. In the event that a different
configuration of phonorecords becomes
the predominant configuration of
phonorecords made and distributed in
the United States, changes in the
average suggested retail list price of that
configuration shall be used as the basis
of the adjustment.

(c) The average suggested retail list
price shall be determined by the CRT
from CRT-conducted surveys and/or
studies which it may deem necessary,
advisable and appropriate to ascertain
what, if any, changes in suggested retail
list prices have occurred between the
relevant twelve-month periods. The CRT
shall also give due consideration to
comments, surveys, studies, or
recommedations submitted to the CRT

by November 3 of each year by any
persons affected by the adjustment.
Voluntary agreement on an adjusted
rate by parties affected by an
adjustment may be submitted and shall
be given due consideration by the CRT.
Any such voluntary agreement must be
presented to the CRT prior to November
3 of any given year.

(d) The adjusted rate, if any, shall be
effective on the January 1 immediately
following publication of the CRT's
notice in the Federal Register, and shall
apply to every phonorecord made and
distributed on or after that date,

§307.4 Use of wholesale price In certain
cases.

{a) In the event that albums made and
distributed in the United States without
a suggested retail list price distort the
average suggested retail list price, so
that it does not reflect record price
changes in the relevant period, the
adjustment as provided for under
Section 307.3 hereof shall be directly
proportionate to the change in the
average wholesale price of albums for
the corresponding periods.

(b) For purposes of the foregoing
“Wholesale Price"” of an album shall
mean the highest price at which the
album is normally available for sale by
the record manufacturer to non-
affiliated, regular customers in the
ordinary course of business. Said price
shall be based on the average per-unit
price of 100 or more albums shipped for
resale. The average wholesale price of
albums shall be the average wholesale
price of a representative group of all
albums made and distributed in disk
form in the United States, whether or
not works embodied in such albums are
licensed through the use of the
compulsory license. In the event that a
different configuration of phonorecords
becomes the predominant configuration
of phonorecords made and distributed in
the United States, changes in the
average wholesale price of that
configuration shall be used as the basis
of the adjustment.

(c) The average wholesale price shall
be determined by the CRT from CRT-
conducted surveys and/or studies which
it may deem necessary, advisable and
appropriate to ascertain what, if any,
changes in wholesale prices have
occurred between the relevant twelve-
month periods. The CRT shall also give
due consideration to comments, surveys,
studies, or recommendations submitted
to the CRT by November 3 of each year
by any persons affected by the
adjustment. Voluntary agreement on an
adjusted rate by parties affected by any
adjustment may be submitted and shall
be given due consideration by the CRT.

Any voluntary agreement must be
presented to the CRT prior to November
3 of each year.

(d) The adjusted rate, if any, shall be
published by the CRT in the Federal
Register in accordance with the
provisions of Section 307.3(a), and shall
be effective on the January 1
immediately following such publication
and shall apply to every phonorecord
made and distributed on or after that
date. -

[FR Doc. 8040826 Filed 12-31-80; 45 am|
BILLING CODE 1410-01-M

37 CFR Part 308
[Docket No. CRT 80-3]

1980 Adjustment of the Royalty Rate
for Cable Systems

AGENCY: Copyright Royalty Tribunal.
ACTION: Final rule.

SUMMARY: The Copyright Royalty
Tribunal adopts the rule establishing the
rate of royalty payments for the
secondary transmission to the public by
a cable system of a primary
transmission made by a broadcast
station

EFFECTIVE DATE: February 4, 1981.

FOR FURTHER INFORMATION CONTACT:
Clarence L. James, Jr., Chairman,
Copyright Royalty Tribunal, (202) 653
5175.

SUPPLEMENTARY INFORMATION:

Introduction

The Copyright Royalty Tribunal
(Tribunal) instituted these proceedings
by a public notice issued January 1, 1980
(45 FR 63). This notice was pursuant to
17 U.S.C. 804(a)(1) which requires that
the Tribunal conduct a proceeding in
1980 in accordance with 17 U.S.C.
801(b)(2) (A) and (D) concerning the
adjustment of royalty rates and gross
receipts limitations established in 17
U.S.C. 111 pertaining to secondary
transmissions by cable systems.

Section 801(b)(2) (A) and (D)
authorizes the Tribunal to make
determinations solely in accordance
with the following provisions:

The rates established by section
111(d)(2)(B) may be adjusted to reflect (i)
national monetary inflation or deflation or {i!)
changes in the average rates charged cable
subscribers for the basic service of providing
secondary transmissions lo maintain the real
constant dollar level of the royalty fee per
subscriber which existed as of the date of
enactment of this Act;

The gross receipts limitations established
by section 111{d)(2) (C) and (D) shall be
adjusted to reflect national monetary
inflation or deflation or changes in the
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average rates charged cable system
subscribers for the basic service of providing
secondary transmissions to maintain the real
constant dollar value of the exemption
provided by such section.

Background and Chronology

The American Society of Composers,
Authors and Publishers; Broadcast
Music, Inc.; Major League Baseball;
Motion Picture Association of America,
Inc.; National Association of
Broadcasters; National Basketball
Association; National Hockey League;
and North American Soccer League;
filed a joint response to the Tribunal's
order as published in the Federal
Register on January 2, 1980 and shall
herein be referred to as “Copyright
Owners." The National Cable Television
Association (NCTA) filed a response on
behalf of the cable operators.

In order to establish the necessary
factual information with respect to this
proceeding, the Tribunal developed a
cable system questionnaire which
requested cable operators to list their
monthly first-set subscriber rates as of
October 19, 1976 and April 1, 1980. In
addition, the questionnaire requested
information on whether the responding
cable system was subject to rate
regulation and, if so, the extent to which
rate increases had been denied by
regulatory agencies. The Tribunal
accorded Motion Picture Association of
America, National Cable Television
Association and Community Antenna
Television Association the opportunity
to review the questionnaire and to
suggest additional questions. The
questionnaire was then sent to all cable
systems that had filed a statement of
sccount with the Copyright Office. The
Tribunal received 2,251 replies.

Pursuant to the Tribunal's Notice, a
statement on jurisdictional and legal
questions was filed on May 1, 1980, by
National Cable Television Association
(NCTA). Economic and other studies
were filed with the Tribunal on May 19,
1980, by NCTA and Copyright Owners,
and each of these parties filed replies on
June 2, 1980. No other parties responded
to the Tribunal's Notice.

The Tribunal allowed the Copyright
Owners and NCTA to review the
responses to the questionnaire received.
These questionnaires were analyzed by
the Copyright Owners and NCTA and
the results included in their respective
direct cases before the Tribunal.

Hearings were conducted by the _
Tribunal on September 29, 30, October 2,
3, and 6, 1980 at which time Copyright
Owners and NCTA presented their
direct cases through their respective
wilnesses. Rebuttal testimony was
heard on November 13 and 14,

Proposed findings and conclusions
concerning the adjustment of cable
television compulsory license rates and
gross receipts limitations were received
on December 1, 1980.

Summary of Evidentiary Positions of the
Parties

The "Copyright Owners" presented
the testimony of three witnesses during
their direct case. These witnesses were:
Jack Valenti, President of Motion Picture
Association of America, Inc., who
testified on the need for an upward
adjustment of the cable royalty rates;
Allen R. Cooper, Vice President of
MPAA, Inc., who testified on the results
of the cable industry survey conducted
by the Tribunal, and the effect on
royalty payments of new cable

" marketing practices such as tiering and

free service offerings; and Alexander
Korn, an independent consultant, who
testified on the choice of an inflation
measurement, and the adjustment
formula proposed by Copyright
Owners.*

Mr. Valenti testified that the single
product that cable systems sell to their
subscribers is programming, and that
cable systems obtain the benefits of
programming at rates that have no
relationship to the true worth of those
programs.*

Mr. Valenti stressed that it was,
therefore, critically important that the
adjustments to be made in this
proceeding fully maintain the 1976 real
constant dollar value of the royalty
payments prescribed by Congress, and
insure that the value of the royalty fees
paid by cable systems is not eroded by a
reduction in the value of the dollar. He
declared that the full measure of the
royalty rate increase permitted by the
Act must be granted lest the gap
between the value of programs and
what cable systems pay for those
programs is widened further.?

Mr. Valenti testified that the impact of
inflation on the cost of programming has
been dramatic in recent years, citing
that the average negative cost of a
motion picture increased about 150
percent between 1976 and 1980.*

He further stated that during the same
period the cable industry has grown to
an extraordinarily profitable business
dominated by large corporations, which
according to reports, he said, give away
stock and other valuable inducements in

' “Proposed Findings of Fact and Conslusions of
Law submitted by the Copyright Owners”,
December 1. 1960, p. 10.

*1bid, p. 11.

3 1bid.. p. 11.

‘Ibid.. p, 11.

order to secure franchises to build new
systems.*

Allen Cooper testified that an analysis
of 620 responses by DSE cable systems
to the Tribunal's cable industry
questionnaire shows that the average
basic subscriber rate for first sets
increased from $6.805 in October, 19786,
to $7.606 in April of 1980.° He said these
figures amounted to an average increase
of 15.15 percent during this period, and
is consistent with subscriber rate data
introduced by NCTA.

Of the DSE systems that responded to
the questionnaire and were analyzed by
Mr. Cooper, 72.3 percent answered that
their subscriber rates were subject to
regulation, and 27.7 percent indicated
that their rates were not subject to
regulation.” He continued that the
subscriber rates of regulated systems
increased an average of 95 cents (14.315
percent) between October, 1876 and
April, 1980. The average increase for
unregulated systems during this period
was $1.14 (17,327 percent). Thus there
was only a 19 cents (three percentage
points) difference between the average
rate increases of regulated and
unregulated cable systems.®

Mr. Cooper testified that 17 percent of
all regulated cable systems had not
requested a subscriber rate increase
since 1976. Of the remaining 83 percent,
better than three-fourths (78 percent)
received the full amount (or more) of the
subscriber rate increases that were
requested. Only 12.5 percent of all
regulated systems said that they
received less than the full rate increase
that they had requested. Less than 2
percent reported that their request had
been denied.®

Mr. Cooper's findings from the
Tribunal's survey indicate that
subscriber rate regulation has had a
relatively minor impact upon basic
subscriber rates. This conclusion was
corroborated by the results of an
analysis of information published by
Paul Kagan Associates Associated in
*Cable TV Regulation Newsletter.” That
analysis, covering the period 1976
through mid-1980, shows that 95.6
percent of the published requests for
subscriber rate increases were granted
by the regulating authorities, and that
cable systems requesting rate increases
received on the average 99.7 percent of
the amount requested.'®

Mr. Cooper also introduced evidence
demonstrating that a large number of

*Ibid., p. 12
“Ibid. p. 12
"Ibid., p. 12.
*lbid., p. 12-13.
*Ibid.. p. 13,
“Ibid., p. 14.
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applicants for new cable franchises and
some established systems are offering
tiered basic services, and in a significant
number of instances, very low or no-cos!
basic cable services. The concept of
tiering relates to the packaging of
various groups of retransmitted
broadcast programs and programs from
other sources into single price units that
are sold to cable subscribers. The rates
for these service tiers vary from zero to
as much as $20 to $30 per month per
subscriber. !

Mr. Cooper asserted that the
Tribunal’'s decision must be structured
to assure that cable systems that follow
the trend toward liered services are not
allowed to avoid royalty payments by
adopting a marketing technique that was
not contemplated in 1976.'*

Alexander Korn testified that the most
appropriate measure of inflation to be
utilized in adjusting cable royalty rates
is the Consumer Price Index, because it
is the mos! widely recognized general
price index and is readily available for
use by the Tribunal.*

Mr. Korn conceded that some
economists feel that the CPI overstates
the actual rise in prices, but responded
to the criticisms by saying no index
measures quality; that if the market
baske! were changed whenever the
price changed one would not know
whether the index went up because the
price changed or because the market
basket changed; and that the CPI gives
weight to house prices and mortgage
interest costs for only a small group of
families who actually purchased a home
during the base period.’*

Mr. Korn recommended that the
Tribunal stay out of the controversies
over the CPI, and to let the specialists at
the Bureau of Labor Statistics decide
any questions concerning the
construction of the CPL. With respect to
the Personal Consumption Expenditures
(PCE) index recommended by the
NCTA., Mr. Korn stated that it is used
only by the Commerce Department in
balancing out the national accounts
which make up the gross national
product.*®

If the Tribunal should choose the CPI
as the most appropriate measurement of
inflation, as he recommended, Mr, Korn
also recommended that the Tribunal
adjust the royalty rates by requiring
each DSE cable system to compute the
difference between the change of the
CPI and the change of the system’s
subscriber rates since October 1976,

Y ibid.. p. 14-15,
21bid. p. 15
1bid.. p. 18,
“1bid.. p. 16
“ibid., p. 17

This difference would then be applied as
a surcharge on that system's royalty
rates to maintain the 1976 real constant
dollar value of that system's royalty
payments.'® Pursuant to this formula, the
average cable system would compute its
myu’llt%' payment as follows:

1. The percentage increase in the CPI
since October, 1976 base period would
be determined from the tables released
by the Bureau of Labor Statistics, and
published by the Tribunal. As of April,
1980, this figure would have been 39.9%.

2. The cable system would compute
the change in its average subscriber
rates for first sets since October, 1976. If
the system was nol in operation in 1976,
it would use the industry average of
$6.80 to compute the percentage change
in its rates. According to the Tribunal's
survey, the average DSE system’s first
sel rate was $6.60 in October, 1978, and
$7.60 in April, 1980, an increase of
15.15%.

3. The difference between the CPI
increase of 39.9% and the subscriber rate
increase of 15.15% is 24.75%. Because the
surcharge adjustment is to be applied to
the current year's royalty payment, the
system would divide the 24.75% by
1.1515. The result, 21.49% is that
system's royalty rate surcharge factor
which simply would be applied lo the
total royalty rate or royalty payment as
computed from the present statement of
account forms."

Mr. Korn rejected an industry-wide
royalty rate adjustment primarily
because it could be unfair to cable
systems.'*

Mr, Korn also recommended that the
Tibunal include within its royalty
adjustment a mechanism to
automatically reflect the 1976 real
constant dollar level of royalty
payments for each accounting period.
This would be accomplished by the
procedure described above, whereby
cable systems use their current
subscriber rate and a current CPI factor
each time they file their statements of
account.'

Finally, Mr. Korn recommended that
the gross revenue limitations defining
the statutory small system exemptions
be adjusted by a factor equal to the
percentage change in each system’s
subscriber charges. Thus if a cable
system increased its subscriber rates by
20% since 1976, the gross receipts
limitations for that system would be
increased 20% and, assuming its number
of basic subscribers remained constant,
that system would remain in the same

"Ibid., p. 18.
" [bid.. p. 18-19.
"Ibid. p. 19,
bid.. p. 21,

gross revenue category. However, if the
gross receipt limitations were increased
by the inflation rate, of say 40%, that
system might fall into a lower revenue
category than it qualified for in 1976,
again assuming all other factors
remained constant. This would increase
the value of the small exemptions for
that system.*

The direct case of the National Cable
Television Association consisted of the
testimony of Robert Crandall, an
economist and senior fellow at the
Brookings Institution; Charlotte Beales,
Vice President of Research for NCTA;
Joseph Collins, Executive Vice Presiden!
for American Television and
Communications Corporation; Edward
Addiss, Vice President of Development
for Warner Amax Cable
Communications, Inc,; and Richard
Young, Vice President of
Communications for the Times Mirror
Cable Television Company.

Through a series of exhibits and the
testimony of a witness, the NCTA
argued that the easiest and most
common way of measuring inflation is
through the use of a publicly available
government index.* The NCTA
conceded that several were available,
including consumer indices and
producer indices, but contended that a
consumer index was clearly preferable
for the Tribunal's purposes.® They cited
that the two most common consumer
indices are the Consumer Price Index
(CPI), published by the Bureau of Labor
Statistics, and the Personal
Consumption Expenditure deflator (PCE)
published by the Bureau of Economic
Analysis.® :

The NCTA witness pointed out that
although the two indices have not
diverged greatly in past years, there has
been an increasing difference in the
most recent time periods, with the CPI
rising much faster than the PCE.**

The NCTA witness proceeded to poin!
out the principal criticisms of the CPI.
One, the index does not recognize that
higher prices may be a reflection of
higher quality.* Two, the CPI assumes &
fixed market basket of goods which is
wholly unrealistic in a period of rapidly
changing prices.* In effect a fixed
weight index overstates inflation.*
Three and four can be lumped together
under the housing component of the

"bid., p. 22

* Tr. 77, 9/30.

=Tr. 100, 9/29.

BTe. 97, 9/2% Tr. 77, 9/30.
*Tr. 79-80, 9/30;: NCTA Ex. 2.
=Tr. 106. 9/29; Tr. 82. 9/30.
*Tr. 82, 84, 9/30.

“Tr. 82, 9/30.
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index, namely house prices and
mortgage interest rates.*

Finally, the CPI measures prices for
urban consumers only whereas the PCE
is truly a national inflation index since it
includes all consumers.**

The NCTA recommended, that in view
of the acknowledged faults of the CP1
and the relatively greater accuracy of
the PCE, the Tribunal should adopt the
PCE as its measurement of “national
monetary inflation."*

In order to ascertain whether the
“royalty fee per subscriber which
existed as of the date of enactment of
this Act” has been maintained in real
constant dollar terms the NCTA argues
that the royalty fee per subscriber must
be determined as of the date of
enactment and as of the most current
possible date.

Because Congress had to estimate as
to what the royalty fee per subscriber
would have been on the date of
enactment, it used a figure of $0.81 per
annum based on a predicted $8.7 million
copyright fee pool for 1976 and an actual
10.8 million subscriber total derived
from publicly available data.®

The $8.7 million estimate for the 1976
copyright pool was supplied to the
House Committee on the Judiciary by
two of the most “interested parties,”
NCTA and MPAA.* The $8.7 million
was not derived from the rate schedule
in section 111, but rather the rate
schedule was set so that it would yield
$4.7 million in 1976 if fees were actually
paid for that year.*

NCTA maintains that given that the
computations in question were based on
actual 1976 rate and subscriber
information and a full analysis of
current signal carriage there is simply no
way that a more accurate number than
$4.7 million can be estimated for 1976,

Turning to 1980 NCTA states that
aclual data can be used to calculate the
annual royalty fee per subscriber. The
most current data available is found on
the Statement of Account forms for the
second half of 1979 which produce a
figure as of December 31, 1979.% By
lotalling up the number of subscribers,
dividing that number into the total
royalty payments made, and doubling
the result, an annualized royalty fee per
subscriber of $1.08 for all systems is
calculated.™ For DSE systems only the

" Tr. 80-81, 9/30.
"7Tr. 83-84, 9/30.
. “Tr. 83, 95, 9/30,
" House Report No, 84-1478, p. 81: Tr. 99, 102. 9/
)
" House Report No. 84-1478, p, 175; Tr. 117, 11/13.
“Tr. 119, 145-146, 156-157. 11/13.
“Tr. 119120, 9/30; Tr. 113, 10/2; Tr. 155, 11/13.
“Tr. 104, 8/30,
"Tr. 105-100, 9/30.

annualized royalty fee per subscriber is
$1.28.%7 As a check on these calculations
NCTA said two additional
methodologies were utilized to
determine the 1880 per subscriber fee.
Under one the royalty fee per subscriber
figure for each cable system was
calculated and the results were then
averaged.* The second approach will
resolve any minor questions about the
accuracy of the number of subscribers
reported on the Statement of Account
forms using a methodology similar to
that used by Congress in 1976. The
actual royalties paid in 1978, $15.4
million, can be divided by the number of
subscribers reported in the 1980
Television Factbook, and thus produce a
royalty fee per subscriber.

The NCTA stated that if, for whatever
reason, the Tribunal finds that the
increase in royalty fee per subscriber
has not kept pace with inflation, it will
be necessary to examine whether, and
to what extent, regulatory authorities
have restrained cable operators from
increasing their charges.

The Tribunal's survey revealed that
72.3% of the DSE-paying systems must
obtain the approval of a state or local
regulatory body before rates can be
raised. However, the NCTA maintains
that very few of the 27.7% of the
respondents classifying themselves as
unregulated, or deregulated, are truly
free to set their rates unfettered by
regulatory-type consideration.

Furthermore, NCTA contends, the
experiences of regulated systems are
also not adequately reflected by the raw
numbers. Added to that is the length of
time that it takes to get a rate increase,
and the questions of whether a rate
increase can be requested at all, when it
should be submitted, and what amount
should be requested. As lo delay, the
Tribunal's survey showed that, on the
average, 13.9 weeks elapse between a
request for a rate increase and the data
on which a grant becomes effective.*' A
more precise sampling of larger systems
by NCTA, asking the same questions,
revealed an average delay of 17.0
weeks, ¥

NCTA said that in sum, the problem
of regulatory restraint, in all of its many
guises, pervades the industry and is a
significant factor in holding down the
average basic subscriber rates. In fact,
cable industry witnesses declared that
in their opinion their rates would be

*'Te. 106-107, 6/30.
»Tr. 77-78, 1113
"Tr. 75-76, 11/13,
*Tr. 106-107, 10/2,
Ty 22.10/2.
“Tr 24.10/2

from 10 to 25% higher if there really was
no rate regulation.®

In response to the suggestion that
individual cable operators are beginning
to effectively lower their basic service
charges in order to sell other services
such as pay cable, and thus shield
revenue from copyright liability, via the
device of tiering, i.e., giving away or
charging much less for a first level of
service which contains retransmitted
television broadcast signals, NCTA
testified that this phenomenon was
virtually non-existent during the 1976-
1980 time period under review.*

NCTA stated that the concept of
tiering, is a part of many franchise
proposals for the larger urban markets. *®

The idea is to spread a system'’s
service offerings over a number of tiers
as an optimal merchandising practice
since the classic methods of marketing
cable are not considered viable in larger
urban markets.* Tiering is structured to
offer a free or low-priced first tier of a
few channels with access channels,
community service programs and
sometimes the local off-air television
stations.*” Then a second or third add-
on tier is offered with more channels
and services including the distant
broadcast signals on which copyright is
paid.** For the most part the expanded
basic must be taken before a subscriber
can choose to purchase a pay cable
service,* although occassionally a
lower-priced pay service can be
purchased by subscribers to a lower
tier.*

NCTA contends that the advent of
pay cable and other non-broadcast
services have actually resulted in more
subscribers taking the basic service and
thus more revenue is exposed to
copyright liability.*! This lift
phenomenon arises in two contexts.
Operating cable systems with a stagnant
penetration level add a significant
number of new basic subscribers when
pay and other non-broadcast services
are introduced.*

Also, the exislence of pay makes
cable television possible in many of the
major markets, again allowing copyright
holders the benefit of additional cable
revenue,*

“Tr. 74. 10/3: Tr. 8, 10/6.

“Tr. 14. 10/2: Tr. 30-31, 10/3.
“Tr. 20, 10/3.

*“Tr. 20, 10/3.

YTTr. 20, 74-75, 10/3: Tr. 23, 10/6.
*Tr. 21, 75, 10/, Tr. 24-25, 10/6.
“Tr. 13, 10/2: Tr. 22, 75, 10/3; Tr. 27-28, 10/6.
*Tr. 22, 10/3.

Y Tr, 25-28, 10/3.

% Tr. 25-26, 10/% Tr. 25-27, 10/6.
“Tr. 25, 10/3: Tr. 112-113, 11/13.
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Legal Issues

During this proceeding NCTA raised a
number of legal issues, certain of which
do not require analysis by us in view of
our final determination.

NCTA maintained that the proposal of
the Copyright Owners to provide for a
system by system cable adjustment is
contrary to the statute. We have
determined to adopt an industry
adjustment, consequently it is not
necessary for us to reach the legal issue.

The Copyright Owners proposed that
a cost of living adjustment be made on a
semi-annual basis. NCTA has argued
that “a semi-annual adjustment runs
totally contrary to the statute.” We have
not adopted an interim cost of living
adjustment in this proceeding. Our
suthority to adopt interim cost of living
adjustments must be judged in each
proceeding by reference to the specific
statutory provisions. The Congress has
chosen to narrowly confine our
authority to adjust cable royalty fees to
reflect national monetary inflation or
deflation or changes in the average rates
charged cable subscribers. We concur in
the NCTA finding that a “continuous
adjustment mechanism would render
this periodic review scheme all but
meaningless.”*

NCTA has correctly noted the limited
scope of this proceeding. We also agree
with NCTA that while the Tribunal's
adjustment decision must be made
within the specific limits of section
801(b)(2)(A) and (D), “the Tribunal's

" discretion within those limits is broad,
particularly under subsection (A).""**

We have discussed elsewhere in this
document our reasons for adopting a
particular adjustment mechanism, We
have not found persuasive the NCTA
argumen! that we could and should
construct a rate adjustment formula on
the basis of 1976 estimates of
subscribers and royalty payments
contained in the 1976 House report. The
statule expressly states that the purpose
of this proceeding is “to maintain the
real constant dollar level of the royalty
fee per subscriber which existed as of
the date of enactment of this Act." We
find nothing in the statute which
compels us to base our adjustment
determination on the estimates in the
House committee report, even if those
estimates were established as accurate,

Determination of an Equitable Statutory
Rate

The Tribunal found that in adjusting
for inflation the CPI was the appropriate
measure. It has general acceptance and

MNCTAFindings, p. 32,
“NCTA Statement on Jurisdictional and Legal
Questions, p. 4.

usage,*® and whatever its alleged
deficiencies, the Tribunal did not
consider that the Tribunal is in a
position to make judgments concerning
them, or to employ an inflationary
measure that, in comparison with the
CPI, could not be said to enjoy the same
general acceptance.®

The Tribunal judged that any
inflationary adjustment should be made
on an industry-wide basis. That is the
method of payment currently under the
statute, and, whatever potential
advantages might be achieved from a
system-by-system basis as advocated by
the copyright owners, they did not, in
the Tribunal’s judgment, counterbalance
the anomalies, inconsistencies, and
complexity of such a system.**
Furthermore, the cable operators
themselves preferred an industry-wide
adjustment.* If any party should be
concerned with the inequities that the
copyright owners consider an industry-
wide adjustment might cause, the
Tribunal judged that it should be the
cable operators themselves.

Regulatory restraint was not judged
by the Tribunal to be an extenuating
factor in an adjustment of the rate. The
record did not support that subscriber
rate regulation has had any more than a
minimal impact upon subscriber rates as
between regulated and unregulated
cable systems.®

The Tribunal judged, however, that a
discrepancy did exist between the rate
of inflation and the amount subscriber
rates have increased since the date of
enactment of the statute. The NCTA's
claim that cable rates have in fact kept
pace with inflation was not found to be
substantiated by the record. The amount
additional set revenues have increased,
the increase in distant signal or DSE
carriage, and the growth of small cable
systems into larger, DSE-paying systems
were not shown to be sufficient to
account for the difference between the
average increase in the subscriber rate
found from the Tribunal study and the
increase in inflation.® Therefore,
regardless of the legal question
concerning using the estimate for 1976
royalties cited in the House report as the
basis for the NCTA claim, the Tribunal
did not feel that its validity could be
corroborated.® The Tribunal accepted

“ “Proposed Findings and Conclusions of
Copyright Owners,” Dec. 1, 1980, p. 16,

ibid., p. 17,

“Ibid., p. 22 and "Findings of Fact and
Conclusions of Luw"™. NCTA. Dec. 1, 1880, p. 35,

» “Findings of Fact and Conclusions of Law,”
NCTA, Dec. 1, 1980, p. 30,

“proposed Findings nnd Conclusions of
Copyright Owners.” Dec. 1. 1980, p. 34,

“ [bid... p, 26

“1hid. p. 25

at face value the difference between the
increase in the subscriber rate and the
increase in inflation produced by the
analyses of the two parties. For the
increase in the subscriber rate this was
15% according to the NCTA analysis for
all systems, and 15.15% according to the
Copyright Owners' analysis of DSE
system alone.® For the increase in
inflation this was 30.8% if the PCE is
used ™ or 39.93% if the CPL.*

The Tribunal judged that for any
adjustment the same time span must be
used both for the DSE rates and for the
gross receipts limitation ceilings. In its
survey the Tribunal solicited
information as of April 1, 1880, in order
to obtain the most recent information on
subscriber rate increases prior to the
proceeding. However, the Tribunal's
survey cut-off date has no statutory
relationship with the gross receipts
limitation ceilings and the maintenance
of their real constant dollar value.
Instead the Tribunal determined thal, in
order to be consistent, the inflationary
adjustment for both DSE rates and gross
receipts limitations should be calculated
as of January 1, 1980, the date the
statute stipulates for the initiation of the
proceeding.

The Tribunal informed the parties on
December 11, 1980 of these general
determinations and solicited comments,
The NCTA in its comments calculated
the increase in the CPI for October 1976
until the end of December 1979 as
33.06%, however, did not calculate an
average as of January 31, 1980 in order
to establish the increase as of January 1,
1980.% The copyright owners calculated
such an average and established the
increase in the CPI at 33.81%.%7

The NCTA, in its calculation of the
difference between the increase in the
subscriber rate and the increase of the
CPI to be applied to the DSE rates, also
included a factor to adjust for revenues
as of 1980.5* However, because the
purpose of the adjustments is to
maintain the real constant dollar value
of the rates and of the gross receipts
limitation as of the date of enactment of
the statute, the Tribunal did not judge
that such a factor could be applied.

Ta determine the amount subscriber
rates have increased from October 19,

“bid., p. 26,

““Findings of Facl ond Conclusions of Law.”
NCTA. Dec. 1, 1880, p. 7

< “Proposed Findings and Conclusions of
Copyright Owners,” Dec. 1, 16860, p. 3

“ Joint letter from Copyright Owners and NCTA
to Chairman James, Copyright Royalty Tribunal,
December 15, 1680, p.3.

“ Joint letter from Copyright Owners and NCTA
to Chairmpaon James, Copyright Royalty Tribunsl.
December 15, 1880, p4.

“ibid. p. 1.
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1976 to January 1, 1980, the NCTA
employed a straight average.® The
copyright owners, however, submitted
an extrapolation that took into account
the assumption that subscriber rates
increased at an uneven rate, more
closely resembling the “real world." ™
The Tribunal in its final calculations
considered that the extrapolation of the
Copyright owners was the most accurate
hasis for the rate adjustment. The
Copyright owners found that according
to information provided by the NCTA
the difference between the increase in
the CPI and the increase in subscriber
rates was 21.70% ™ and that according to
their own information it was 20.75%.7
Consistent with having chosen the
Copyright owners' extrapolation, the
I'ribunal remained with the result
obtained from the Copyright owners
own information—20.75%—and rounded
to the nearest whole percent—21%—to
reach the figure by which the DSE rates
would be adjusted upward.

The gross receipts limitation ceilings
were adjusted by the simple amount the
CPI has increased from October 19, 1976
lo January 1, 1980; once again using the
ligure submitted by the Copyright
owners, which the Tribunal judged was
the most nearly accurate—33.81%, The
results were rounded to the nearest
thousand dollars.

Conclusion

On December 11, 1980, the Copyright
Royalty Tribunal adopted a resolution
calling for an adjustment of the cable
copyright royalty rates established by 17
U.5.C, 111(d)(2)(B) and the gross receipts
limitations established by 17 U.S.C,
111({d)(2) (C) and (D). The parties were
directed to submit proposed regulations
and appropriate cost of living data in
accordance with the following
principles:

I. That inflation shall be measured by
the Consumer Price Index (CPI).

2. That the royalty rates shall be
idjusted on an industry-wide basis to

eflect in the period from October 19,
1976 to January 1, 1980 the difference
etween inflation and the change in
ubscriber rates.

J. The gross receipts limitations shall
¢ adjusted by the measure of inflation
s of January 1, 1980 from October 1976.

Implementation of these principles
equires measurement of two factors for
he period October 19, 1976 to January 1,
930, These are:

() The change in the CPI, and

(b} The change in subscriber rates.

"hid, pe2
Ibid., p. 3.
Ibid p.6
Ihid

Both parties submitted proposals. The
Tribunal concluded that the proposal
submitted by the copyright owners,
based upon the record was more valid,
fair and reasonable. Further that it
reflected more adequately the true to life
circumstances.

Thus the Tribunal determined that the
royalty rates should be adjusted by an
increase of 20.75% (rounded off to 21%).
The gross receipts limitations was
determined to be adjusted by an
increase of 33.81% rounded off to the
nearest one hundred dollars.

Accordingly, pursuant to 17 U.S.C.
801(b)(2) (A) and (D), and 804, 37 CFR
Chapter III is amended as follows:

By adding a new Part 308, to read as
follows:

PART 308—ADJUSTMENT OF
ROYALTY FEE FOR COMPULSORY
LICENSE FOR SECONDARY
TRANSMISSION BY CABLE SYSTEM

Sec.

808.1 General.

808.2 Royalty fee for compulsory license for
secondary transmission by cable
systems.

Authority; 17 U.S.C. 801(b)(2) (A) and (D).

§308.1 General.

This Part establishes adjusted terms
and rates or royalty payments in
accordance with the provisions of 17
U.S.C. 111 and 801 (b)(2) (A) and (D).
Upon compliance with 17 U.S.C. 111 and
the terms and rates of this Part, a cable
system entity may engage in the
activities sel forth in 17 U.S.C. 111.

§308.2 Royalty fee for compulsory license
for secondary transmission by cable
systems.

{a) Commencing with the first
semiannual accounting period of 1981
and for each semiannual accounting
period thereafter, the royalty rates
established by 17 U.S.C. 111(d)(2)(B)
shall be as follows:

(1) .817 of 1 per centum of such gross
receiplts for thé privilege of further
transmitting any nonnetwork
programming of a primary transmitter in
whole or in part beyond the local
service area of such primary transmitter.
such amount to be applied against the
fee, if any, payable pursuant to
paragraphs (a){2) through (4);

(2) .817 of 1 per centum of such gross
receipts for the first distant signal
equivalent;

(3) .514 of 1 per centum of such gross
receipts for each of the second, third
and fourth distant signal equivalents;
and

(4) .242 of 1 per centum of such gross
receipts for the fifth distant signal

" equivalent and each additional distant
signal equivalent thereafter.

(b) Commencing with the first
semiannual accounting period of 1981
and for each semiannual accounting
period thereafter, the gross receipts
limitations established by 17 U.S.C.
111{d)(2) (C) and (D) shall be adjusted
as follows:

(1) If the actual gross receipts paid by
subscribers to a cable system for the
period covered by the statement for the
basic service of providing secondary
transmission of primary broadcast
transmitters total $107,000 or less, gross
receipts of the cable system for the
purpose of this subclause shall be
computed by subtracting from such
actual gross receipts the amount by
which $107,000 exceeds such actual
gross receipts, excep! that in no case
shall a cable system's gross receipts be
reduced to les than $4,000. The royalty
fee payable under this subclause shall
be 0.5 of 1 per centum regardless of the
number of distant signal equivalents, if
any; and

{2) If the actual gross receipts paid by
subscribers to a cable system for the
period covered by the statement, for the
basic service of providing secondary
transmissions of primary broadcast
transmitters, are more than $107,000 but
less than $214,000, the royalty fee
payable under this subclause shall be (i)
0.5 of 1 per centum of any gross receipts
up to $107,000 and (ii) 1 per centum of
any gross receipts in excess of $107,000
but less than $214,000, regardless of the
number of distant signal equivalents, if
any.

Adopted December 17, 1980,

Clarence L. James, |r.,

Chairman, Copyright Royaity Tribunal.
[FR Doc. 8040627 Filed 12-31-80 645 am)

BILLING CODE 1410-01-M

POSTAL SERVICE
39 CFR Part 232

Conduct on Postal Property; Posting
of Notices by Government-Related
Organizations

AGENCY: Postal Service,

ACTION: Final Rule.

SUMMARY: This rule amends postal
regulations to permit the posting of
notices by United States Government-
related organizations such as the
Inaugural Committee, as defined by 36
U.S.C. 721, on postal premises. This
change in the regulations is prompted by
a request by the Presidential Inaugural
Committee that it be permitted to post
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promotional materials for 1981 inaugural
souvenirs in pos! office lobbies.

EFFECTIVE DATE: January 9, 1981.
Written comments should be received
on or before February 5, 1981.

ADDRESS: Comments on this regulation
are solicited and will be considered with
a view toward making any changes that
may be needed. Comments should be
sent to U.S. Postal Service, Room 10401,
475 L'Enfant Plaza, West, SW,
Washington, D.C. 20260 or delivered to
Room 10401, 475 L'Enfant Plaza between
8:15 a.m. and 4:45 p.m. Copies of all
written comments received will be
available for public inspection and
photocopying between 9:00 a.m. and 4:00
p.m., Monday through Friday in Room
10401, 475 L'Enfant Plaza.

FOR FURTHER INFORMATION CONTACT:
Neva Watson, (202) 245-4642.

SUPPLEMENTARY INFORMATION: Although
exempt from the notice and comment
requirement of the Administrative
Procedure Act (5 U.S.C. 553(b)(c))
regarding proposed rulemaking by 39
1J.5.C. 410(a), the Postal Service
ordinarily invites comments from the
public whenever it proposes a new or
amended regulation such as this, which
_ would or might have a substantial effect
on the public. In this case, however,

~ publishing this rule as a proposal, with a
commen! period of 30 days, would
unnecessarily delay relief from a
restriction. For the Inaugural Committee,
which has requested that its
promotional materials be posted in post
offices from January 9, 1881 until
January 31, 1981, a 30 day delay would
negate its request.

Accordingly, the Postal Service finds
it unnecessary and contrary to the
public interest to follow its customary
practice of publishing these rules as
proposed rules for comment before they
become effective. However, we reiterate
that comments are welcomed on this
published rule and any proposed
changes will be considered and acted
upon as appropriate.

In view of the considerations
discussed, the Postal Service hereby
adopts the following amendment to title
39, Code of Federal Regulations:

In 39 CFR 232.6 add a new
subparagraph (3) to paragraph (o)
reading as follows:

§ 2326 Conduct on postal property.

(o) LI

(3) Posting of notices by United States
Government-related organizations such
as the Inaugural Committee as defined
in 36 US.C. 721.

(39 U.S.C. 401(2), 403(b){3))

W. Allen Sanders,

Associate General Counsel, General Law and
Administration.

[FR Doc. #1-198 Filed 1-2-81; £:45 am)
BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A-1-FRL 1717-1]

Approval and Promulgation of
Implementation Plans; Maine
AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: The Maine Department of
Environmental Protection (the Maine
Department) submitted a revision to its
State Implementation Plan (SIP) to
satisfy a condition of the approval of the
Augusta secondary TSP attainment
plan. EPA is approving the schedule for
the Augusta street sweeping program
which will satisfy one condition and is
taking no action on another portion of
the revision which was submitted to
satisfy a second condition, analysis of
Reasonably Available Control
Technology (RACT) for sources in
Augusta,

EFFECTIVE DATE: January 5, 1981,

FOR FURTHER INFORMATION CONTACT:
Harley F. Laing, Chief, Air Branch, EPA
Region 1, Room 1903, JFK Federal
Building, Boston, Massachusetts 02203,
(617) 223-5609.

SUPPLEMENTARY INFORMATION: On
February 19, 1980 EPA published in the
Federal Register (45 FR 10775) a final
rulemaking conditionally approving
Maine's attainment plan SIP revisions
submitted on May 1, 1979. These
revisions were found to be in substantial
compliance with the requirements of
Part D of the Clean Air Act, since they
implement new measures for controlling
air pollution which will result in
attainment of the primary National
Ambient Air Quality Standards
(NAAQS) by December 31, 1962,
However, the conditions of the approval
of the Augusta Secondary TSP
attainment plan required that the state
submit to EPA by April 30, 1980:

A schedule for evaluating, adopting
and implementing a vacuum street
sweeping program throughout Augusta,
contingent on the successful
demonstration of this measure's control
effectiveness in Bangor/Brewer and by
August 1, 1980:

(1) An analysis of Reasonably
Available Control Technology (RACT)
sources of TSP in the city of Augusta.

(2) An assessment of the impact of
sources which do not meet RACT
requirements.

(3) Evidence of the adoption of RACT
where and if it will expedite attainment
of secondary TSP standards.

On July 31, 1980 the Maine
Department of Environmental Protection
(the Maine Department) submitted a
revision 1o its SIP to satisfy the first
condition. The July 31, 1980 submittal
consists of a Memorandum of
Understanding between the Maine
Department and the Augusta City
(i‘ouncil. The memorandum provides
that:

(1) No later than November 30, 1980,
the Augusta City Council will report to
the Maine Department on the
availability and cost of implementing
removal/control methods for urban road
dust including vacuum street sweeping.

{2) No later than April 30, 1981 the
Maine Department will report to the
Augusta City Council on the
effectiveness of the Bangor/Brewer
street sweeping program.

Although the memorandum does not
specifically state that the Augusta City
Council will adopt a street sweeping
program if the Bangor/Brewer program
is shown to be effective, EPA has
received oral assurances that this is the
Council's intention.

EPA has determined that the schedule
submitted by the Maine Department
satisfies the first condition of the
approval of the Augusta secondary TSP
attainment plan.

EPA notes that the current attainment
date for the secondary TSP standard in
the Augusta area is December 31, 1980.
See 45 FR 10766, 10774 (February 19,
1980). However, the Maine Department
is preparing to submit a request for a
revision to this attainment date based
on the implementation of the street
sweeping program.

The memorandum also lists a
schedule for determining RACT for
sources in Augusta, which does not
satisfy the second condition of the
Augusta secondary TSP attainment
plan. EPA is taking no action on this
condition at this time. EPA intends to
publish a disapproval of this schedule in
the near future.

Part 52 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

§52.1025 [Amended]

1. Section 52.1020 Identification of
Plan: Section 52.1020(c)(11) is amended
by striking the phrase “on May 1, 1979,
October 286, 1979, December 20, 1979,
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and July 9, 1979" and substituting in
place thereof the phrase “on May 1,
1979, October 26, 1979, December 20,
1979, July 9, 1979 and July 31, 1980."

§52.1025 [Amended]

2. Section 52.1025 Control strategy:
particulate matter: Section 521025,
paragraph (e) is amended by removing
subparagraph (4).

EPA finds that good cause exists for
making this action immediately effective
for the following reasons:

1. Implementation plan revisions are
already in effect under state law and
EPA approval imposes no additional
regulatory burden.

2. EPA has responsibility under the
Act to take final action on the portion of
the SIP which addresses Part D
requirements by July 1, 1979, or as soon
thereafter as possible.

Under Section 307(b)(1) of the Clean
Air Act, judicial review of this action is
available only by the filing of a petition
for review in the United States Court of
Appeals for the appropriate circuit
within 60 days of today. Under Section
307(b)(2) of the Clean Air Act, the
requirements which are the subject of
today’s notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized". 1
huve reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

After evaluation of the State's
submittal, the Administrator has
determined that the Massachusetts
revision meets the requirements of the
Clean Air Act and 40 CFR Part 51.
Accordingly, this revision is approved
as a revision to the Massachusetts
Implementation Plan.

Authority: Section 110(a) of the Clean Air
Act, as amended, 42 U.S.C. 7410 and 7601.

Dated: December 24, 1980,

Douglas M. Costle,
Administrator,

Note—~Incorporation by reference of the
State Implementation plan for the state of
Massachusetts was approved by the Director
of the Federal Register on July 1, 1980,

(FF Doc. 51-104 Filed 1-2-81: 045 um)
BILUNG CODE 6560-38-M

40 CFR Parts 52 and 81
[A-7-FRL-1711-3]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes: State of Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: On October 3, 1980, EPA
proposed in the Federal Register to
approve the redesignation of certain
areas in the State of Missouri in regard
to the national ambient air quality
standards (NAAQS). No comments were
received as a result of that proposal.
EPA is taking final action today to
approve these redesignations.

DATE: These regulations are effective
February 4, 1981,

ADDRESSES: Copies of the state
submission and the EPA prepared plan
evaluation document are available at
the following locations:

Public Information Reference Unit,

Environmental Protection Agency, 401

M Street S.W., Washington, D.C.
20460,

Air Support Branch, Environmental
Protection Agency, 324 East 11th
Street, Kansas City, Mo. 64106.

Missouri Department of Natural
Resources, 2010 Missouri Boulevard,
Jefferson City, Mo. 65102.

St. Louis County Department of Health
and Medical Care, Division of
Environmental Health Care Service,
Air Pollution Control Branch, 801
South Brentwood Boulevard, Clayton,
Mo. 63105,

FOR FURTHER INFORMATION CONTACT:

Wayne G. Leidwanger at 816-374-3791

(FTS 758-3791).

SUPPLEMENTARY INFORMATION: In

response to Section 107(d) of the Clean

Air Act, as amended, the State of

Missouri and EPA have designated all

areas of the state as altaining the

national ambien! air quality standards

(NAAQS), not attaining the standards,

or having insufficient data to make a

determination. An attainment area is

one in which air quality does not exceed
the NAAQS. A nonattainment area is
one in which the air quality is worse
than the standards. An unclassified area
is one for which there is insufficient
data to determine whether the area is
attainment or nonattainment. Al 40 CFR

Part 81, Subpart C, the areas of the state

which are nonattainment for one or

more pollutants are identified.
On May 28, 1980, the Missouri Air

Conservation Commission (MACC)

adopted recommendations for

redesignating certain areas of the state
from nonattainment to attainment.
These recommendations, submitted to
EPA on July 21, 1980, include the
redesignation of the Chambers and St
Ann areas of St. Louis County from
nonattainment for the secondary
standard for total suspended
particulates (TSP) to attainment and the
redesignation of the St. Louis “Hotspot”
from nonattainment for the primary and
secondary SO; standards to attainment.

On October 3, 1980, EPA proposed to
approve these redesignations (45 FR
65630). A complete discussion of the
criteria for redesignations to attainment
and the recommendations adopted by
the MACC are given in that notice. EPA
received no comments in response (o the
proposed rulemaking. EPA now is taking
final action to approve the
redesignations.

Action

EPA approves the MACC
recommendations that the Chambers
and St. Ann areas be redesignated
attainment for TSP and that the St. Louis
"Hotspot" be redesignated attainment
for SOs.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant™ and, therefore, subject to
the procedural requirements of the
Order, or whether it may follow other
specialized development procedures.
EPA labels these other regulations
“specialized.”

I have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

This notice of proposed rulemaking is
issued under authority of Section 107 of
the Clean Air Act as amended.

Dated: December 24, 1980,
Douglas M. Costle,

Administrator.

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

1. Title 40, Part 81 of the Code of
Federal Regulations is amended as
follows:

Subpart C—Section 107 Attainment
Status Designations

§81.326 [Amended]

In § 81.326 in the table Missouri—TSP
under St. Louis AQCR (070), delete the
entire entry for the Chambers area:
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Charnbors area.

Boginning at the 5t Lous oy kmits and |-270, west to Hgh-
way 367. south 10 St Lous city limits. and siong this

boundary 1o point of ongwn.

and delete the entire entry for the St. Ann area:

St Ann area.

(An area of about one mile radkus located in the City of St

X b

Annj
The Missouri—SO; table is amended to read as follows:
Missouri SO,

Does not Does not Bettor

Designated area meet moot Cannot be than
primary Y ihed &l
standard standard standard

AAAAAA x

PART 52—APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS

2. Title 40, Part 52 of the Code of Federal Regulations is amended as follows:
Subpart AA—Missouri

Section 521332 is amended by revising the table to read as follows:
§52.1332 Attainment dates for national standards.

-

Polutant
A quality control reghon Pm;i;w Suthx oxides Ntrogen Cardon  Photo:
A LAY pes oAt dioxide monoxide  chemcal
Prnary Secondary Primary  Secondary codants
ﬁuepcllan Kansas clr; ntorstate ... L] v d d a May 3;5 b
19
S M: Slii= a » d d d d ¢
S i * -t ] d d d d d d
Northern Missourt intrastate . i Lk a a d d d d ¢
Metropolitan St Lows inforstade. ... b o d d d < <
(FR Doc. 81-168 Filed 1-2-81; 545 am|
BILLING CODE 6560-38-M
GENERAL SERVICES CHAPTER 5—GENERAL SERVICES
ADMINISTRATION ADMINISTRATION
41 CFR Parts 5-60, 5A-60, and 5B-60 [APD 2800.2 CHGE 14]
Contract Appeals 1. The Table of Parts is amended by
AGENCY: General Services adding the following entry:

Administration.
ACTION: Final rule.

sumMMARY: The General Services
Administration Procurement
Regulations, Chapter 5, are amended to
transfer policies and procedures
regarding contract appeals from
Chapters 5A and 5B. This transfer is
part of the action to incorporate
appropriate material in Chapters 5A and
5B into Chapter 5. The intended effecl is
to have a single GSA-wide procurement
regulation.

EFFECTIVE DATE: February 27, 1981.

FOR FURTHER INFORMATION CONTACT:
Mr. Philip G. Read, Director, Federal
Procurement Regulations Directorate,
Office of Acquisition Policy, (703-557-
8947).

SUPPLEMENTARY INFORMATION:
Outstanding Procurement Letters remain
in effect until cancelled.

Table of Parts

Part
5-80 Contract appeals.

2. The Contents of Part for Part 5-60 is
added as follows: s

PART 5-60—CONTRACT APPEALS

Sec.
5-60.000 Scope of part.

Subpart 5-60.1—Rules of the GSA Board of
Contract Appeals

580,100 Index to the rules of the GSA
Board of Contract Appeals.

5-60.101 Rules of the GSA Board of
Contract Appeals.

Subpart 5-60.2 Processing Contract
Appeals

5-60.201 Notice of appesl.

5-80.202 Contents of notices of appeal.
5-60.203 Appeal files.

5-60.203-1 Preparation of the appeal file.
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Sec.

5-60.203-2 Transmiftal of the appeal file.

5-60.204 Contracting officer's memorandum
of position.

5-60.205 Procedure following decision of the
GSA Board of Contract Appeals,

5-80.206 Sample of the contracting officer's
memorandum of position.

3, Part 5-60 Contract Appeals is added
as follows:

§5-60.000 Scope of part.

This part sets forth the rules of the
GSA Board of Contract Appeals and
establishes procedures for processing
contract appeals.

Subpart 5-60.1—Rules of the GSA
Board of Contract Appeals

§ 5-60.100 Index to the rules of the GSA
Board of Contract Appeals.

Index to Rules
Preface to Rules

1. Jurisdiction for considering appeals.
2. Organization and location of the Board.
3. Decisions on questions of law.
4. Board of Contract Appeals procedure.
(a) Rules
(b)nﬁdm!nhu-auou and interpretation of

es,
(c) Preliminary procedures.
(d) Time, computation, and extensions.
{e) Representation of parties.
Preliminary Procedures

Rule1 Appeals, how taken.

Rule 2 Notice of appeal, contents of.

Rule 3 Forwarding of appeals.

Rule 4 Preparation, contents, organization,
forwarding, and status of appeal file.

{a) Duties of contracting officer.

{b) Duties of the appellant.

(c) Organization of appeal file.

(d) Lengthy documents.

(e) Status of documents in appeal file.
Rule 5 Dismissal for lack of jurisdiction.
Rule 8 Pleadings.

Rule 7 Amendments of pleadings or record.

Rule 8 Hearing election.

Rule @ Prehearing briefs.

Rule 10 Prehearing or presubmission
conference.

Rule11 Submission without a hearing.

Rule 12 Optional accelerated procedures.

Rule 1231 Optional small claims and
accelerated procedure.

Rule 13 Settling the record.

Rule 14 Discovery—depositions,

(a) General policy and protective orders.

(b) When depositions permitted.

(¢) Orders on depositions.

(d) Use as evidence.

(e) Expenses.

Rule 15 Interrogatories to parties,
production and inspection of documents,

(a) Interrogatories to parties.

(b) Production and inspection of

documents.
Rule 16 Service of papers.

He nn'ngs
Rule 17 Where and when held.

Rule 18 Notice of hearings.
Rule 19 Unexcused absence of a party.

Rule 20
Rule 21
Rule 22
Rule 23

Nature of hearings.
Examination of witnesses.
Copies of papers.
Posthearing briefs.

Rule 24 Transcript of proceedings.
Rule 25 Withdrawal of exhibits,

Representation

Rule 26 The appellant.
Rule 27 The respondent.

Decisions
Rule 28 Decisions.

Motion for Reconsideration
Rule 28  Motion for reconsideration,

Dismissals

Rule 30 Dismissal without prejudice.
Rule 31 Dismissal for, failure to prosecute.

Ex parte Communications
Rule 32 Ex Parte communications.

Sanctions
Rule 33 Sanctions.

Subpoenas
Rule 34 Subpoenas.
(End of Index to Rules)

§ 5-60.101 Rules of the GSA Board of
Contract Appeals.

The rules of the GSA Board of
Contract Appeals prescribed by the
Administrator of General Services in
GSA Order ADM 2806.4, dated January
9, 1975, and Change 1, dated April 25,
1979, are as follows:

Preface to Rules

1. Jurisdiction for considering appeals.

(a) Except as stated in [b), below, the
General Services Administration Board of
Contract Appeals (referred to herein as “the
Board") shall consider and determine appeals
from decisions of contracting officers arising
under contracts which contain provisions
requiring the determination of appeals by the
head of an agency or his duly authorized
representative or board. In addition, the
Board shall have jurisdiction over matters
assigned to it by the Administrator. The
Board has authority to determine appeals
falling within the scope of its jurisdiction as
fully and finally as might the Administrator
himself.

(b) The authority of the Board does not
apply to any matters arising from complaints
originating under the Equal Opportunity
clause in contracts.

2. Organization and location of the Board.

(#) The Board is located in Washington,
DC, and is part of the staff of the
Administrator.

(b) The Board consists of a Chairman and
six other members, all of whom shall be
attorneys at law duly licensed by any State,
commonwealth, territory, or the District of
Columbia. In general, the appeals are
assigned to a panel of at least three members
of the Board. The decision of a majority of the
panel constitutes the decision of the Board,
Board members are designated as
Administrative Judges and the Chairman is
designated as Chief Administrative Judge.

3. Decisions on questions of law.

When an appeal is taken pursuant to a
Disputes clause in u contract which limits
appeals to disputes concerning guestions of
fact. the Board may, in its discretion, hear,
consider, and decide all questions of law
necessary for the complete adjudication of
the issue. In the consideration of an appeal,
should it appear that a claim is involved
which is not cognizable under the terms of
the contract, the Board may make findings of
fact with respect to such claim without
expressing an opinion on the question of
liability.

4. Board of Contract Appeals procedure

(&) Rules. Appeals referred to the Board are
handled in accordance with the rules of the
Board. .

(b} Administration and interpretation of
rules, Emphasis is placed upon the sound
administration of these rules in specific
cases, because it is impracticable to
articulate a rule to fit every possibie
circumstance which may be encountered.
These rules will be interpreted so as to
secure 4 just and inexpensive determination
of appeals without unnecessary delay.

_k¢c) Preliminary procedures. Preliminary
procedures are available to encourage full
disclosure of relevant and material facts, and
to discourage unwarranted surprise.

(d) Time, computation and extensions.

(1) All time limitations specified for various
procedural actions are maximums, and they
are not to be fully exhausted if the action can
be completed in a lesser period. These time
limitations are similarly eligible for extension
in appropriate circumstances, on good cause
shown. f

(2) Except as otherwise provided by law, in
computing any period of time prescribed by
these rules or by any order of the Board, the
day of the event from which the designated
period of time begins to run shall not be
included, but the last day of the period shall
be included unless it is a Saturday, Sunday,
or & legal holiday, in which event the period
shall run to the end of the next business day.

(3) Requests for extensions of time from
either party shall be made in writing and
stating good cause therefor.

(e) Hepresentation of parties. An appellant
may appear before the Board in person or
may be represented by counsel or by any
other duly authorized representative as soon
as appropriate notices of appearance have
been filed with the Board. Whenever
reference is made to contractor, appellant,
contracting officer, respondent, and parties,
these references shall include respective
counsel,

Preliminary Procedures

1. Appeals. how taken. Notice of an appeal
must be in writing, and the original, together
with two copies. may be filed with the
contracting officer from whose decision the
appeal is taken, The notice of appeal must be
mailed or otherwise filed within the time
specified therefor in the contract or allowed
by applicable provision of directive or law.

2. Notice of appeal, contents of. A notice of
appeal should indicate that an appeal s
thereby intended, and should identify the
contract (by number), the department and
agency or bureau cognizant of the dispute,
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and the decision from which the appeal is
taken. The notice of appeal should be signed
personally by the appellant (the contractor
making the appeal), or by an officer of the
appellant corporation or member of the
appellant firm, or by the contractor’s duly
authorized representative or attorney. The
complaint referred to in Rule 6 may be filed
with the notice of appeal, or the appellant
may designate the notice of appeal as a
complaint, if it otherwise fulfills the
requirements of a complaint.

3. Forwarding of appeals. When a notice of
appeal in any form has been received by the
contracting officer, he shall endorse the
notice and affix the date of mailing {or date
of receipt, if otherwise conveyed), and within
10 days shall forward the notice of appeal to
the Board, Following receipt by the Board of
the notice of appeal (whether through the
contracting officer or atherwise), the
contractor will be furnished a copy of these
rules.

4. Preparation, contents, organization,
forwarding, and status of appeal file.

(a) Duties of contracting officer. Within 30
days of receipt of an appeal, or advice that an
appeal has been filed, the contracting officer
shall assemble and transmit to the Board,
through the Assistant General Counsel,
Claims and Litigation Division, an appeal file
consisting of all documents pertinent to the
appeal, including:

(1) The decision and findings of fact from
which appeal is taken;

(2) The contract, including specifications,
plans and drawings, and pertinent
amendments;

(3) All correspondence between the parties
pertinent to the appeal, including the letter or
letters of claim in response to which decision
was issued;

(4) Transcripts of any testimony taken
during the course of proceedings, and
affidavits or statements of any Government
witnesses on the matter in dispute made prior
to the filing of the notice of appeal with the
Board; and

(5) Any additional information considered
pertinent.

Within the same time above specified, the
Assistant General Counsel, Claims and
Litigation Division, shall furnish the appellant
a copy of each document he transmits to the
Board, except those stated in subp: aphs
(a)(2) and (a)(3). above, as to which a list
furnished appellant indicating specific
contractual documents transmitted will
suffice, and those stated in subparagraph (d}),
below,

(b) Duties of the oppellant. Within 30 days
after receipt of a copy of the appeal file
assembled by the contracting officer, the
appellant shall supplement the same by
transmitting to the Board any documents not
contained therein which he considers
pertinent to the appeal, and furnishing two
copies of such documents to the Government
trial attomey.

(c) Omganization of appeal file. Documents
in the appeal file may be originals or legible
facsimile or authenticated copies thereof, and
shall be arranged in chronological order
where practicable, numbered sequentially,
tabbed, and indexed to identify the contents
of the file.

(d) Lengthy documents. The Board may
walive the requirement of furnishing to the
other party copies of bulky, lengthy, or out-of-
size documents in the appeal file when a
party has shown that doing so would impose
an undue burden. At the time a party files
with the Board a document as to which such
a walver has been granted, he shall notify the
other party that the same or a copy s
available for inspection at the offices of the
Board or of the party filing same,

(e) Status of documents in appeal file.
Documents contained in the appeal file are
considered, without further action by the
parties, as part of the record upon which the
Board will render its decision, unless a party
objects to the consideration of a particular
document in advance of hearing or of settling
the record in the event there is no hearing on
the appeal. If objection to a document is
made, the Board will rule upon its
admissibility into the record and/or the
weight to be attached to it as evidence in
accordance with Rules 13 and 20, hereof.

5. Dismissal for lack of jurisdiction. Any
motion addressed to the jurisdiction of the
Board shall be promptly filed, Hearing on the
motion shall be afforded on application of
either party, unless the Board determines that
its decision on the motion will be deferred
pending hearing on both the merits and the
motion. The Board shall have the right at any
time and on its own motion to raise the issue
of its jurisdiction to proceed with a particular
case, and shall do so by an appropriate order,
affording the parties an opportunity to be
heard thereon:

8. Pleadings.

(a) Within 30 days after receipt of notice of
docketing of the appeal, the appellant shall
file with the Board an original and two copies
of a complaint setting forth simple, concise,
and direct statements of each of his claims,
alleging the basis, with appropriate reference
to contract provisions, for each claim, and the
dollar amount claimed. This pleading shall
fulfill the generally recognized requirements
of a complaint, although no particular form or
formality is required. Upon receipt thereof,
the Clerk of the Board shall serve a copy
upon the respondent. Should the complaint
nol be received within 30 days, appellant’s
claim and appeal, if in the opinion of the
Board the issues before the Board are
sufficiently defined, may be deemed to set
forth his complaint. and the respondent shall
be so notiﬂetf

(b) Within 30 days from receipt of said
complaint, or the aforesaid notice from the
Clerk of the Board, respondent shall prepare
and file with the Board an original and two
copies of an answer thereto, setting forth
simple, concise, and direct statements of
respondent’s defenses to each claim asserted
by appellant. This pleading shall fulfill the
generally recognized requirements of an
answer, and shall set forth any affirmative
defenses or counterclaims as appropriate.
Upon receipt thereof, the Clerk shall serve a
copy upon appellant. Should the answer not
be received within 30 days, the Board may, in
its discretion, enter a general denial on behalf
of the Government, and the appellant shall be
so notified,

7. Amendments of pleadings or record.

(a) The Board, upon its own initiative or
upon application by a party may, in its

discretion, order a party to make a more
definite statement of the complaint or
answer, or to reply to an answer.

(b) The Board may, in its discretion, and
within the proper scope of the appeal, permit
either party to amend his pleading upon
conditions just to both parties. When issues
within the proper scope of the appeal, but not
raised by the pleadings or the documentation
described in Rule 4, are tried by express or
implied consent of the parties, or by -
permission of the Board, they shall be treated
in all respects as if they had been raised
therein. In such instances, motions to amend
the pleadings to conform to the proof may be
entered, but are not required. If evidence is
objected to at a hearing on the ground that it
is not within the issues raised by the
pleadings or the Rule 4 documentation (which
shall be deemed part of the pleadings for this
purpose), it may be admitted within the
proper scope of the appeal, provided,
however, that the objecting party may be
granted a continuance if necessary 10 enable
him to meet such evidence.

8. Hearing election. Upon receipt of
respondent’s answer or the notice referred to
in the last sentence of Rule 8{b), above,
appellant shall advise whether he desires a
hearing. as prescribed in Rules 17 through 25,
or whether in the alternative he elects to
submit his case on the record without a
hearing. as prescribed in Rule 11, In
appropriate cases, the appellant shall also
elect whether he desires the optional
accelerated procedure prescribed in Rule 12.

8. Prehearing briefs. Based on an
examination of the documentation described
in Rule 4, the pleadings, and a determination
of whether the arguments and authorities
addressed to the issues are adequately set
forth therein, the Board may, in its discretion,
require the parties to submit prehearing briefs
in any case in which a hearing has been
elected pursuant to Rule 8. In the absence of
a Board requirement therefor, either party
may in its discretion, and upon appropriate
and sufficient notice to the other party,
furnish a prehearing brief to the Board. In any
case where a prehearing brief is submitted, it
shall be furnished so as to be received by the
Board at least 15 days prior to the date set for
hearing, and a copy shall simultaneously be
furnished to the other party as previously
arranged.

10. Prehearing or presubmission
conference, Whether the case is to be
submitted pursuant to Rule 11, or heard
pursuant to Rules 17 through 25, the Board
may, upon its own initiative or upon the
application of either party, call upon the
parties to appear before a member or
examiner of the Board for a conference to
consider:

(a) The simplification or clarification of the
issues;

(b) The possibility of obtaining stipulations.
admissions, agreements on documents,
understandings on matters already of record,
or similar agreements which will avoid
unnecessary proof;

(c) The limitation of the number of expert
witnesses, or avoidance of similar cumulative
evidence, if the case is to be heard;

(d) The possibility of agreement disposing
of all or any of the issues in dispute; and
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{e) Such other matters as may aid in the
disposition of the appeal.

The results of the conference shall be
reduced to writing by the Board member or
examiner in the presence of the parties, and
this writing shall thereafter constitute part of
the record.

11, Submission without a hearing. Either
party may elect lo waive a hearing and to
submit his case upon the record before the
Board, as settled pursuant to Rule 13.
Submission of a case without hearing does
not relieve the parties from the necessity of
proving the facts supporting their allegations
or defenses. Affidavits, depositions,
admissions, answers to interrogatories, and
stipulations may be employed to supplement
other documentary evidence in the Board
record. The Board may permit such
submission to be supplemented by oral
argument (transcribed if requested), and/or
by briefs, arranged in accordance with Rule
23

12. Optional accelerated procedure.

(a) In appeals involving $25,000 or less,
either party may elect, in his notice of appeal,
complaint, answer, or by separate
correspondence or statement prior to
commencement of hearing or settlement of
the record, to have the appeal processed

under a shortened and accelerated procedure.

For application of this rule the amount in
controversy will be determined by the sum of
the amounts claimed by either party against
the other in the appeal proceeding. If no
specific amount of claim is stated, a case will
be considered to fall within this rule if the
sum of the amounts which each party
represents in writing that it could recover as
a result of a Board decision favorabie to it
does not exceed $25,000. Upon such election,
a case shall then be processed under this rule
unless the other party objects and shows
good cause why the substantive nature of the
dispute requires processing under the Board's
regular procedures and the Board, acting
through the Chairman, sustains such
objection. In cases proceeding under this rule,
parties are encouraged, to the extent possible
consistent with adequate presentation of
their factual and legal positions, lo waive
pleadings, discovery, and briefs.

(b) Written decision by the Board in cases
proceeding under this rule normally will be
short and contain summary findings of fact
und conclusions only, The Board will
endeavor to render such decisions within 30
days after the appeal is ready for decision.
Such decisions will be rendered for the Board
by a single Board member with the
concurrence of the Chairman; excep! that in
cases involving $5,000 or less where there has
been a hearing, the single Board member
presiding at the hearing may, in his
discretion, at the conclusion of the hearing
and after entertaining such oral arguments as
he deems appropriate, render on the record
oral findings of fact, conclusions
und decision of the appeal. In the latter
instance, the Board will subsequently furnish
ihe parties a typed copy of such oral decision
for record an&y:::ymcnl purposes and to
establish the date from which the period
commences for filing a motion for
reconsideration under Rule 29.

(c) Except as herein modified, these rules
otherwise apply in all respects.

12.1. Optional small claims and
accelerated procedures. These procedures
are available solely at the election of the
appellant,

(a) Elections to utilize small claims and
accelerated procedures.

(1) In appeals where the amount in dispute
is $10,000 or less, the appellant may elect to
have the appeal processed under a small
claims procedure requiring decision of the
appeal, whenever possible, within 120 days
after the Board receives written notice of the
appellant's election to utilize this procedure.
The details of this procedure appear in
paragraph (b) of this Rule 12.1. An appellant
may elect the accelerated procedure rather
than the the small claims procedure for any
appeal eligible for the small claims
procedure.

(2) In appeals where the amount in dispute
is $50,000 or less, the appellant may elect 1o
have the appeal processed under an
accelerated procedure requiring decision of
the appeal, whenever possible, within 180
days after the Board receives written notice
of the appellant's election to utilize this
procedure, The details of this procedure
appear in punfraph (c) of this Rule 12.1

{3) The appellant’s election of either the
small claims procedure or the accelerated
procedure may be made by written notice
within 20 days after receipt of notice of
docketing, unless this period is extended by
the Board for good cause. The election may
not be withdrawn except with permission of
the Board and for good cause.

(4) In deciding whether the small claims
procedure or the accelerated procedure is
applicable to a given appeal, the Board shall
determine the amount in dispute by adding
the amount claimed by the appellant against
the respondent to the amount claimed by the
respondent against the appellant. If either
party making a claim against the other party
does not otherwise state in writing the
amount of its claim, the amount claimed by
such party shall be the maximum amount
which such party represents in writing to the
Board that it can reasonably expect to
recover against the other.

(b) The small claims procedure.

(1) This procedure shall apply only to
appeals where the amount in dispute is
$10,000 or less as to which the appellant has
elected the small claims procedure.

(2) In cases proceeding under the small
claims procedure, the following time periods
shall apply: (i) Within 10 days from the
respondent’s receipt of a copy of the
appellant’s notice of election of the small
claims procedure, from either the appellant or
the Board, the respondent shall send the
Board the documents required by Rule 4; (ii)
within 15 days after the Board has
acknowledged receipt of the notice of
election, either party desiring an oral hearing
shall so inform the Board. If either party
requests an oral hearing, the Board shall
promptly schedule such a hearing for a
mutually convenient time consistent with
administrative due process and the 120-day
limit for a decision, at a place determined
under Rule 17. If a hearing is not requested by
either party within the time prescribed by
this rule, the appeal shall be deemed to have
been submitted under Rule 11 without a
hearing.

{3) In cases proceeding under the small
claims procedure, pleadings, discovery, and
other prehearing activity will be allowed only
as consistent with the requirements to
conduct the hearing on the date scheduled or,
if no hearing is scheduled, to close the record
on a date that will allow decision within the
120-day limit. The Board, in its discretion,
may shorten time periods prescribed
elsewhere in these rules as necessary to
enable the Board to decide the appeal within
120 days after the Board has received the
appellant's notice of election of the small
claims procedure, allowing up to 30 days for
preparaltion of the decision after closing the
record and the filing of briefs, if any.

(4) Written decision by the Board in cases
processed under the small claims procedure
will be short and contain only summary
findings of fact and conclusions. Decisions
will be rendered for the Board by a single
Administrative Judge. If there has been a
hearing. the Administrative Judge presiding
at the hearing may, in the Judge’s discretion,
at the conclusion of the hearing and after
entertaining such oral arguments as deemed
appropriate, render on the record oral
summary findings of fac!, conclusions, and a
decision of the appeal. Whenever such an
oral decision is rendered, the Board will
furnish the parties a typed copy of the oral
decision for record and payment purposes
and to establish a date of commencement of
the period for filing a motion for
reconsideration under Rule 29,

{5) Decisions of the Board under the small
claims procedure will not be published, will
have no value as precedents, and, in the
absence of fraud, cannot be appealed.

(¢) The accelerated procedure,

(1) This procedure shall apply only to
appeals where the amount in dispute is
$50,000 or less as to which the appellant has
made the requisite election.

(2) In cases proceeding under the
accelerated procedure, the parties are
encouraged, to the extent possible consistent,
with adequate presentation of their factual
and legal positions, to waive pleadings,
discovery, and briefs. The Board, in its
discretion, may shorten time periods
prescribed elsewhere in these rules as
necessary to enable the Board to decide the
appeal within 180 days after the Board has
received the appellant's notice of election of
the accelerated procedure, allowing up to 30
days for the preparation of the decision after
closing the record and the filing of briefs,
if any.

(3) Written decisions by the Board in cases
processed under the accelerated procedure
will normally be short and contain only
summary findings of fact and conclusions.
Decisions will be rendered for the Board by a
single Administrative Judge with the
concurrence of the Chairman or Vice
Chairman or other designated Administrative
Judge, or by a majority among these two and
an additional designated member in case of
disagreement. Alternatively, in cases where
the amount in dispute is $10,000 or less as to
which the accelerated procedure has been
elected and in which there has been a
hearing, the single Administrative Judge
presiding at the hearing may, with the
concurrence of both parties, at the conclusion
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of the hearing and after entertaining such oral
arguments as he deems appropriate, render
on the record oral summary findings of fact,
conclusions, and a decision of the appeal.
Whenever such an oral decision is rendered,
the Board will subsequently furnish the
parties a typed copy of the oral decision for
record and payment purposes and to
establish the date of commencement of the
period for filing a motion for reconsideration
under Rule 29.

(d) Motions for Reconsideration in Rule
12.1 cases. Motions for Reconsideration of
cases decided under either the small claims

ure or accelerated procedure need not
be decided within the time periods prescribed
by this Rule 12,1 for the initial decision of the
appeal, but all of these motions shall be
processed snd decided rapidly so as to fulfill
the intent of this rule.

13. Settling the record.

(a) The record upon which the Board's
decision will be rendered consists of the
appeal file described in Rule 4, and, to the
extent the following items have been filed,
pleadings, prehearing conference memoranda
or orders, prehearing briefs, depositions or
interrogatories received in evidence,
admissions; stipulations, transcripts of
conferences and hearings, hearing exhibits,
posthearing briefs, and documents which the
Board has specifically designated be made a
part of the record. The record will at all
reasonable times be available for inspection
by the parties at the office of the Board.

(b} Excep!t as the Board may otherwise
order in its discretion, no proof shall be
received in evidence after completion of an
oral hearing or, in cases submitted on the
record. after notification by the Board that
the case is ready for decision.

{c) The weight to be attached to any
evidence of record will rest within the sound
discretion of the Board. The Board may in
any case require either party, with
appropriate notice to the other party, to
submit additional evidence on any matter
relevant to the appeal.

14. Discovery—depositions.

(a) General policy and protective orders.
The parties are encouraged to engage in
voluntary discovery procedures. In
connection with any deposition or other
discovery procedure, the Board may make
any order which justice requires to protect a
party or person from annoyance,
embarrassment, oppression, or undue burden
or expense, and those orders may include
limitations on the scope, method, time and
place for discovery, and provisions for
protecting the secrecy of confidential
information or documents.

{b) When depositions permitted. After an
appeal has been docketed and complaint
filed. the parties may mutually agree to, or
the Board may, upon application of either
party and for good cause shown, order the
tuking of testimony of any person by
depasition upon oral examination or written
interrogatories before any officer authorized
to administer vaths at the place of
examination, for use as evidence or for
purpose of discovery. The application for
order shall specify whether the purpose of the
deposition is discovery or for use as
evidence.

{¢) Orders on depositions. The time, place,
and manner of taking depositions shall be as
mutually agreed by the parties, or failing such
agreement, governed by order of the Board,

(d) Use as evidence. No testimony taken by
depositions shall be considered as part of the
evidence in the hearing of an appeal unless
and until such testimony is offered and
received in evidence at such hearing. It will
not ordinarily be received in evidence if the
deponent is present and can testify
personally at the hearing. In such instances,
however, the deposition may be used to
contradict or impeach the testimony of the
witness given al the hearing. In cases
submitted on the record, the Board may, in its
discretion, recelve depositions as evidence in
supplementation of that record.

(e) Expenses. Each party shall bear its own
expenses assoclated with the taking of any
deposition.

15. Interrogatories to parties, production
and inspection of documents.

(a) Interrogatories to parties. After an
appeal has been filed with the Board. a party
may serve on the other party written
interrogatories to be answered separately in
writing, signed under oath and returned
within 15 days. Upon timely objection by the
party, the Board will determine the extent to
which the interrogatories will be permitted.
The scope and use of interrogatories will be
controlled by Rule 14.

{b) Production and inspection of
documents. Upon motion of any party
showing good cause therefor, and upon
notice, the Board may order the other party to
produce and permit the inspection and
copying or photographing of any designated
documents or objects, nof privileged,
specifically identified, and their relevance
and materiality to the cause or causes in
issue explained, which are reasonably
calculated to lead to the discovery of
admissible evidence. If the parties cannot
themselves agree thereon, the Board shall
specify just terms and conditions in making
the inspection and taking the copies and
photographs.

16, Service of papers. Papers shall be
served personally or by mailing the same,
addressed to the party upon whom service is
to be made. All copies of complaints,
answers, and simultaneous briefs shall be
filed directly with the Board. The party filing
any other paper with the Board shall send a
copy thereof to the opposing party, noting on
the paper filed with the Board, or on the letter
transmitting the same, that a copy has been
so furnished,

Hearings

17. Where ond when held. Hearings will
ordinarily be held in Washington, D.C.,
excep! that upon request reasonably made
and upon good cause shown, the Board may,
in its discretion, set the hearing a!l another
location. Hearings will be scheduled at the
discretion of the Board with due
constderation to the regular order of appeals
and other pertinent factors. On request or
motion by either party and upon good cause
shown, the Board may, in its discretion,
advance a hearing.

18. Notice of hearings. The parties shall be
given at least 15 days notice of the time and

place set for hearings. In scheduling hearings,
the Board will give due regard to the desires
of the parties and to the requirement for just
and inexpensive determination of appeals
without unnecessary delay. Notices of
hearing shall be promptly acknowledged by
the parties. A party failing to acknowledge a
notice of hearing shall be deemed to have
submitted his case upon the Board record as
provided in Rule 11.

18. Unexcused absence of a party. The
unexcused absence of a party at the time and
place set for hearing will not be occasion for
delay. In the event of such absence, the
hearing will proceed and the case will be
regarded as submitted by the absent party as
provided in Rule 11.

20. Nature of hearings. Hearings shall be as
informal as may be reasonable and
appropriate under the circumstances.
Appellant and respondent may offer at a
hearing on the merits such relevant evidence
as they deem appropriate and as would be
admissible under the generally accepted rules
of evidence applied in the courts of the
United States in non-jury trials, subject,
however. to the sound discretion of the
presiding member or examiner in supervising
the extent and manner of presentation of
such evidence, In general, admissibility will
hinge on relevancy and materiality. Letters or
copies thereof, affidavits, or other evidence
no! ordinarily admissible under the generally
accepted rules of evidence, may be admitted
in the discretion of the presiding member or
examiner. The weight to be attached to
evidence presented in any particular form
will be within the discretion of the Board.
taking into consideration all the
circumstances of the particular case.
Stipulations of fact agreed upon by the
parties may be regarded and used as
evidence at the hearing. The parties may
stipulate the testimony that would be given
by & witness if the witness were present. The
Bourd may in any case require evidence in
addition to that offered by the parties.

21. Examination of witnesses. Witnesses
before the Board will be examined orally
under oath or affirmation, unless the facts are
stipulated, or the Board member or examiner
shall otherwise order. If the testimony of a
witness is not given under oath, the Board
may, if it seems expedient, warn the witness
that his statements may be subject to the
provisions of Title 18, United States Code,
Sections 287 and 1001, any any other
provisions of law imposing penslties for
knowingly making false representations in
cannection with claims against the United
States or in any matter within the jurisdiction
of any department or agency thereof.

22. Copies of papers. When books, records
papers, or documents have been received in
evidence, a true copy thereof or of such part
thereof as may be material or relevant may
be substituted therefor, during the hearing or
ut the conclusion thereof.

23. Posthearing briefs. Posthearing briefs
may be submitted upon such terms as may be
agreed upon by the parties and the presiding
member or examiner at the conclusion of the
hearing. Ordinarily, they will be simultaneous
briefs, exchanged within 30 days after receipt
of transcripl.

24, Transcript of proceedings, Testimony
and argument at hearings shall be reported
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verbatim, unless the Board otherwise orders.
Transcripts of the proceedings shall be
supplied to the parties at such rates as may
be fixed by General Services Administration.

25. Withdrawal of exhibits. After a
decision has become final the Board may,
upon request and after notice to the other
party, in its discretion permit the withdrawal
of original exhibits, or any part thereof, by
the party entitled thereto. The substitution of
true copies of exhibits or any part thereof
may be required by the Board in its discretion

« a condition of granting permission for such
withdrawal,

Representation

6. The appellant. An individual appellant
may appear before the Board in person, a
corporation by an officer thereof, a
partnership or joint venture by a member
thereof, or any of these by an atlorney at Jaw
duly licensed in any State, commonwealth,
territory, orin the District of Columbia,

27, The respondent. Government counsel
may. in accordance with their authority,
represent the interest of the Government
before the Board. They shall file notices of
sppearance with the Board, and notice
thereof will be given appellant or his attorney
in the form specified by the Board from time
to time, Whenever at any time it appears that
sppellant and Government counsel are in
agreement as to disposition of the
contraversy, the Board may suspend further
processing of the appeal: Provided. however,
that if the Board is advised thereafter by
either party that the controversy has not been
disposed of by agreement, the case shall be
restored to the Board's calendar without loss
of position,

Decisions

2 Decisions. Decisions of the Board will
be made in writing and authenticated copies
thereof will be forwarded simultaneously to
both parties. The rules of the Board and all
finol orders and decisions shall be open for

ublic inspection at the offices of the Board
n Washington, D.C. Decisions of the Board
Il be made solely upon the record, as
escribed in Rule 13. e

otion for Reconsideration

2. Mation for reconsideration. A motion
or recongideration, if filed by either party,
hall set forth specifically the ground or
rounds relied upon to sustain the motion,

ad shall be filed within 30 days from the
zte of the receipt of @ copy of the decision of
he Board by the party filing the motion.

ismissals

3. ismissal without prejudice. In certain
1sex, appeals docketed before the Board are
*quired to be placed in a suspense status
ad the Board is unable to proceed with
ispasition thereof for reasons not within the
ontrol of the Board, In any such case where
"t suspension has continued. or it appears
bt 1t will continue, for an inordinate length

lime, the Board may, in its discretion,

‘miss such appeals from its docket without
"tjudice to their restoration when the cause
!suspension has been removed. Unless
her party or the Board acts within three
tars lo reinstate any appeal dismissed

without prejudice, the dismissal shall be
deemed with prejudice.

31. Dismissal for failure to prosecute.,
Whenever a record discloses the failure of
either party to file documents required by
these rules, respond to notices or
correspandence from the Board, or otherwise
indicates an intention not to continue the
prosecution or defense of an appeal, the
Board may issue an order requiring the
offending party to show cause why the
appeal should not be either dismissed or
granted. as appropriate. If the offending party
shall fail to show such cause, the Bourd may
take such action as it deems reasonable and
proper under the circumstances.

Ex Parte Communications

32. Ex parte communications. No member
of the Board or of the Board's staff shall
entertain, nor shall any person directly or
indirectly involved in an appeal submit to the
Board or the Board's staff, off the record any
evidence, explanation, analysis, or advice,
whether written or oral, regarding any matter
at issue in an appeal. This provision does not
apply to consultation among Board members
nor to ex parte communications concerning
the Board's administrative functions or
procedures.

Sanctions

33. Sanctions. If any party fails or refuses
to obey an order issued by the Board, the
Board may make such order in regard to the
failure as if considers necessary to the just
and expeditious conduct of the appeal.

Subpoenas

34. Subpoenas.

(a) General, Upon written request of either
party filed with the Clerk, or on his own
initiative, the Administrative Judge to whom
a case is assigned or who is otherwise
designated by the Chairman may issue a
subpoena requiring:

(1) Testimony at a deposition—The
deposing of a witness in the city or county
where he resides or is employed or transacts
his business in person, or at another location
convenient for him that is specifically
determined by the Board:

(2) Testimony at a hearing—the attendance
of & witness for the purpose of taking
testimony at a hearing; and

{3) Production of books, papers, documents,
or tangible things—in addition to (1) or (2),
above, the production by the witness at the
deposition or hearing of relevant books,
papers, documents, or tangible things
designated in the subpoens.

(b) Voluntary cooperation. Each parly is
expected (1) to cooperate and make available
witnesses and books, papers, documents, or
tangible things under its control as requested
by the other party, without issuance of &
subpoena and (2) to secure voluntary
attendance of desired third-party witnesses
and production of desired third-party books,
papers, documents, or tangible things.

(c) Requests for subpoenas,

(1) A request for a subpoena shall normally
be filed at least:

(i) 15 days before a scheduled deposition
where the attendunce of a witness at a
deposition is sought;

(ii) 30 days before a scheduled hearing
where the attendance of a wilness at a
hearing is soughl. The Board may honor
requests for subpoenas not made within these
time limitations.

{2) A request for a subpoena shall state the
reasonable scope and general relevance 1o
the case of the testimony and of any books,
papers, documents, or tangible things sought.

(d) Requests to quash or modify. Upon
written request by the person subpoenaed or
by a party made within 10 days after service
but in any event not later than the time
specified in the subpoena for compliance, the
Board may (1) quash or modify the subpoena
if it is unreasonable and oppressive or for
other good cause shown or (2) require the
person in whose behalf the subpoena was
issued to advance the reasonable cost of
producing subpoenaed books, papers,
documents, or tangible things. Where
circumstances require, the Board may act
upon such a reques! at any time after a copy
has been served upon the opposing party.

(e} Form issuance.

(1) Every subpoena shall state the name of
the Board and the title of the appeal and shall
command each person to whom it is directed
to attend and give testimony and, if
appropriate, to produce specified books,
papers, documents, or tangible things, at a
time and place specified therein. In issuing a
subpoena 10 a requesting party, the
Administraive Judge shall sign the subpoena
and may, at the discretion of the Judge, enter
the name of the witness or leave it blank.

The party to whom the subpoena is issued
shall complete the subpoena before service.

(2) Where the witness is located in a
foreign country, a letter rogatory or subpoena
may be issued and served under the
circumstances and in the manner provided in
28 US.C. 1781-1784.

(f) Service.

(1) The Administrative Judge may arrange
for service of the subpoenas or may release
them to the parties for service, at the
discretion of the Judge.

(2) A subpoena requiring the attendance of
@ witness at a deposition or hearing may be
served ot any place. A subpoena may be
served by a United States marshal or his
deputy, or by any other person who is not a
party and not less than 18 years of age.
Service of a subpoena upon a person named
therein shall be made by personally
delivering a copy to him and tendering to him
the fees for 1 day’s attendance and the
mileage provided by 28 U.S.C. 1821 or other
applicable law; however, where the subpoena
is issued on behalf of the Government, money
payments need not be tendered in advance of
attendance.

(3) The party at whose instance a subpoena
is issued shall be responsible for the payment
of fees and mileage of the witness and of the
officer who serves the subpoena. The failure
to make a payment of these charges on
demand may be deemed by the Board to be
sufficient ground for striking the testimony of
the wilness and the evidence the witness has
produced,

(8) Contumacy or refusal to obey o
subpoena. In case of contumacy or refusal to
obey a subpoena by a person who resides, is
found, or transacts business within the
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jurisdiction of a United States District Court,
the Board will apply to the Court through the
Attorney General of the United States for an
order requiring the person to appear before
the Board or a member thereof to give
testimony or produce evidence, or both. Any
failure of any such person to obey the order
of the Court may be punished by the Court as
a contempl! thereof.

{End of Rules)

Subpart 5-60.2—Processing Contract
Appeals

§5-60.201 Notice of appeal.

{a) Unresolved disputes arising under
the Disputes clause of a contract must
be decided initially by the contracting
officer. An aggrieved contractor may
appeal any final decision of the
contracting officer.

(b) Notices of appeal are to be
addressed to the Administrator of
General Services, in care of the
contracting officer, and mailed or
otherwise delivered to the contracting
officer who issued the final decision
being appealed within 30 days from the
date the decision of the contracting
officer is received. Any request for an
extension of the 30-day appeal period
shall be denied.

{c) If the notice of appeal was mailed
or otherwise submitted in an untimely
manner, a separate letter, signed by the
procuring director, shall be sent to the
Assistant General Counsel, Claims and
Litigation Division (LC), requesting that
a motion for dismissal of the appeal be
submitted to the GSA Board of Contract
Appeals (the Board). The letter shall
state the name of the appellant, contract
number, and date of contracting officer's
final decision, and shall be accompanied
by (1) the certified mail receipt showing
the date on which the appellant received
the contracting officer's final decision,
and (2) the envelope which contained
the notice of appeal or other evidence of
late submission of the notice of appeal.

§ 5-60.202 Contents of notices of appeal.

A notice of appeal should indicate
that an appeal is thereby intended,
should identify the decision and the date
thereof from which the appeal is taken,
the GSA office cognizant of the dispute,
and the number of the contract in
question. The appeal should describe
the nature of the dispute and the relief
sought, the contract provisions involved,
and any other additional information or
comments relating to the dispute which
are considered to be important. The
notice of appeal should be signed
personally by the appellant (the prime
contractor making the appeal) or by an
officer of the appellant corporation, or
member of the appellant firm, or by the

contractor’s duly authorized
representative or attorney.

§ 5-60.203 Appeal files.

(a) Appeal files shall be prepared in
accordance with this section and Rule 4
of the Board'’s preliminary procedures
(see § 5-60.101), and forwarded, after
concurrence by assigned counsel, to LC
within 20 calendar days after receipt of
the notice of appeal or advice that an
appeal has been filed.

(b) Upon receipt of the notice of
appeal, the procuring activity shall
establish a record to ensure the timely
preparation and submission of appeal
cases. The record shall show, as a
minimum, the name of the appellant, the
date of the contracting officer's final
decision, the date the appeal was filed,
contract number, docket number, and
name of the contracting officer.

{c) The Office of Contract Settlements
(FCS) shall be responsible for
maintaining a followup record for
Federal Supply Service Central Office
cases.

§ 5-60.203-1 Preparation of the appeal
file.

(a) Appeal files shall be prepared in
quadruplicate. Each file shall be
identified by the name of the appellant,
contract number, and docket number.
All copies of the appeal file must be
identical both as to content and position
of items. If more than one appeal is filed
under the same contract, upon request
to, and waiver by, the Board, the appeal
file for the second and subsequent
appeals need not duplicate the
documents included in the first appeal
file, but shall make reference to the
appeal file which contained such
documents, including the docket and
item numbers. Such files shall also
include any documents pertinent to the
later appeal but not previously
furnished.

(b) Content of appeal file.

(1) Each appeal file shall be
assembled by using a two-piece red
pressboard binder 11 by 8%-inches
punched with a 3-inch capacity fastener
(NSN 7510-00-582-4201). A gummed
label (NSN 7510-00-264-5460) shall be
used on top of the file to identify the
case by contractor, contract number,
and docket number,

(2) Individual appeal files shall not be
more than 1 inch in thickness. If the file
will be more than 1 inch in thickness,
two or more consecutive binders shall
be used and identified with the
appropriate exhibit numbers contained
in each.

(3) Each document to be included in
the appeal file (i.e.. letter, telegram,
memo, report, invoice, etc.) shall be

legible, complete, included as a separate
exhibit in the file, and listed in the
“Index of Exhibits" by exhibit number
and brief description. If a document
cannot be legibly reproduced, the
unaltered document shall be submitted
with an attached accurate typewritten
transcription thereof. Assigned counsel
will assist the contracting officer in
determining which documents are
relevant to the issue in the appeal or not
privileged for inclusion in the appeal
file.

(4) Each appeal file shall contain
division sheets separating the different
documents listed in the “Index of
Exhibits.” Division sheets shall be
tabbed and numbered consecutively
commencing with number one,

(c) Arrangement of documents.

(1) The first (top) document in the
appeal file shall be the “Index of
Exhibits." The index shall list, opposite
each exhibit number, a brief description
of the document. Each document shall
be filed (exhibited) in chronological
order beginning with the most recent
document. For example:

Exhibe
Board of Contract Appeals acknowledgament of
Bl s e R T R——— 1
Notice of appoal flotter and/or GSA Foem 2465,
Notice of Appeal, with attachmants, if any)........... 2

Facsimie of Post Office recept of the final dec-

|
|

(2) If any individual exhibit consists of
more than one document, each
additional document shall be separately
numbered and subindexed on the
division sheet (e.g., 1.1, 2.1, 5.2.5, etc.)
but not shown in the “Index of
Exhibits.” In addition to the exhibits
listed in (1), above, other pertinent
exhibits, such as the following, should
be included and exhibited in
chronological order:

(i) Copy of the basic contract,
including referenced terms and
conditions.

(ii) Copy of the repurchase contract,
including referenced terms and
conditions.

(iii) Copies of specifications/drawings
applicable to the dispute.

(iv) Copy of the abstract of offers and
list of all offerors solicited for the
repurchase contract.

(v) Copy of letter of assessment,
including worksheet showing
determination of excess costs.

(vi) Copies of defaulted purchase/
delivery orders.
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[vii) Copies of purchase/delivery
orders issued under the repurchase
contract.

{viii) Proof of payment and a detailed
disbursement listing annotated and
certified, if applicable. (Note.—~The
information and documents needed shall
be obtained from the appropriate GSA
wccounting center. The finance
information will include a detailed
disbursement listing annotated with the
check number and date, and the amount
applicable to the repurchase order if
different than the check amount. The
disbursement listing will be certified by
an appropriate finance division official
whose title of signature will also be
shown.)

§5-60.203-2 Transmittal of the appeal file.

(a) The original and two copies of the
ippeal file shall be forwarded to LC by
« transmittal letter from the procuring
director. The appeal file shall be
accompanied by the contracting officer's
detailed statement of facts in a
memorandum of position as a separate
document which shall be concurred in
by assigned counsel who shall also
prepare and attach a statement of legal
position. A point of contact must be
given LC; name of individual, position,
title, and telephone number. (See § 5-
60.206.)

(b) In the case of FSS Central Office
contracts, FCS shall forward the appeal
file to LC, together with the
documentation required in (a), above.

(c) One copy of the appeal file shall be
relained by the contracting officer for
examination by the appellant. The
contracting officer's memorandum of
position including assigned counsel’s
statement of legal position or documents
which are not part of the appeal file,
furnished separately as background
information, are not for examination by
the appellant.

[d) In FSS, unless the appeal file and
contracting officer's memorandum of
position are prepared by FCS, a copy of
each letter transmitting the appeal file to
LC and a copy of the contracting
officer’s memorandum of position shall
be sent to FCS.

(e} After reviewing the appeal file for
adequacy, the trial attorney in LC will
Irinsmit the appeal file to the Board.

15-60.204 Contracting officer's
memorandum of position.

In addition to preparing the appeal
file. the contracting officer (FCS in the
case FSS of Central Office appeal files)
shall prepare a memorandum of position
(see § 5-60.206) with concurrence of
#ssigned counsel and with the approval
of the procuring director. Assigned
tounsel concurring in the contracting

officer's memorandum of position shall
also prepare and attach to the
memorandum of position a statement of
legal position. The memorandum of
position is a chronological summary of
the actions leading to the dispute and a
rationale of the contracting officer’s
actions for the information of the trial
attorney. The memorandum of position
shall be submitted to LC simultaneously
with the appeal file but as a separate
document; i.e., it shall not be included as
part of the appeal file, or included in the
index. The memorandum of position
should include a proposed list of
witnesses for a hearing as well as a list
of other individuals, whether employees
of the Government, appellant, or others,
with personal knowledge of the facts
concerning the appeal, provided such a
list is readily available and does not
interfere with timely processing of the
memorandum of position. The name,
position, affiliation, address, and
telephone number of each witness or
other individual listed shall be included.

§ 5-60.205 Procedure following decision
of the GSA Board of Contract Appeals.

(a) Decisions of the Board shall be
promptly implemented. However, it
must be recognized that the contractor
may decide to bm}ﬁ suit regarding a
Board decision in the United States
Court of Claims or the Federal District
Court. It is also possible for either party
to file a motion for reconsideration by
the Board within 30 calendar days from
the date of the receipt of a copy of the
Board decision.

(b) The contracting officer need take
no further action (other than
administrative) if the Board affirms the
contracting officer's original decision,
provided a recovery of costs is not due
from the contractor. Where a recovery is
due, collection shall be initiated by the
contracting officer either by (1) a
contract amendment adjusting the
contract price or (2] a written demand
for immediate payment, as appropriate.
(In excess cost cases, the Financial
Management! Division, Office of
Finance, (BCF), or regional counterpart,
as appropriate, will normally pursue the
necessary collection.) Any written
demand shall instruct the contractor to
make payment to the General Services
Administration and address it to the
appropriate GSA accounting center. A
copy of any written demand shall be
provided to the appropriate GSA
accounting center for information and
followup.,

(¢) When the Board does not uphold
the contracting officer’s original
decisions and the Board's decision
provides for payment in favor of the
contractor, the contracting officer shall

prepare a supplemental agreement with
concurrrence of assigned counsel, The
supplemental agreement will ensure
against further litigation of the same
dispute. The contracting officer shall
forward the recommendation for
payment to the appropriate accounting
center with the original of the
supplemental agreement and a copy of
the Board's decision.

§5-60.206 Sample of the contracting
officer’s memorandum of position.

Memorandum of Position

Appeal of the John Doe Corporation
Contract No.
Dacket No,

Background

This is a requirement contract for
dishwashing compound for the period
through . Shipment was required to be
made within 45 days after receipt of order. It
was necessary to lerminate for default four
purchase orders, one on , and three on
. Repurchases were accomplished in a
timely manner on & competitive basis at
considerably higher prices resulting in excess
costs of §—,

The First Termination (date )

Material submitted on purchase order
for 484 bags was rejected on
based on laboratory test number —, When
the material was rejected, a 10-day cure letter
was issued on to which the appellant
replied on N

After considering the reply, the purchase
order was terminated.

Appellant requested a deviation on
to supply liquid detergent for powder
detergent which was considered and denied
on .

The Second Termination (date )

Appellant became delinquent on three
additional orders and was issued a 10-day
cure letter on . Appellant replied on
. After full consideration of the reply,
the three delinquent purchase orders were
terminated for default. Before terminating. the
contracting officer checked with quality
control personnel to ascertain whether the
contractor had submitted material on the
three orders involved.

Appellant requested approval to change
the formulation by using olefin sulfonate
instead of alkyl benzene as a means of
resolving its problems. Appellant was
advised that the specification permitted this
change.

Reprocurement

After the first termination, five sources
were solicited on . including those who
bid on the original solicitation, There was no
requirements contract yet established for the
new period. Offers were due by . A
copy of the abstract of bids is attached as
Exhibit — and request for approval of awards
is Exhibit —. A copy of repurchase contract
is Exhibit —,

After the second termination, three sources
were solicited on . There was no
requirements contract yet established for the
new period. Offers were due by A
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copy of abstract of bids is Exhibit — and
request for approval of awards is exhibit —,
A copy of repurchase contracl is
Exhibit —.

Other excess costs supporting data are
under Exhibit .

Discussion

Appellant contends it could not get
sufficient raw material from its suppliers to
meel its contract obligations. Appellant has
not shown that it exhausted all sources of
supply before it ceased its efforts to perform
or that unavailable material from its normal
sources was nol available from other sources,
The material was unquestionably available
because other suppliers offered it a short time
after termination.

Conclusion

The default and reprocurement actions of
the contracting officer are supported by the
facts and evidence. The appellant has not
shown that either action should not be
sustained. The appeal should be denied.

Prepared By:

Contracting Officer
Date:

Concur:

Assigned Cc ]*
Date:
Procuring Director
Date:

Note.—~Include names of witnesses and
other persons having knowledge of the case.

(End of sample memorandum of position)
(End of Part)

CHAPTER 5A—GENERAL SERVICES
ADMINISTRATION

[APD 2800.3 Chge 18]
PART 5A-60 [REMOVED]

1. The Table of Parts for GSPR 5A is
amended to Remove Part 5A-680—
Contract Appeals,

2. Part 5A-60 is removed in its
entirety.

CHAPTER 5B—GENERAL SERVICES
ADMINISTRATION

[APD 2800.4 Chge 6]
PART 5B-60 [REMOVED]

1. The Table of Parts for GSPR 5B is
amended to Remove Part 5B-60—
Contract Appeals.

2. Part 5B-60 is removed in its
entirety.

(Sec. 205(c), 83 Stat.; 40 U.S.C. 486(c))

* Assigned counsel’s statement of legal position
will be attached by the counsel.

Dated: December 15, 1880,
William B. Ferguson,
Acting Assistant Administrator for
Acquisition Policy.
[FR Doc. $1-192 Filed 1-2-8); 845 am|
BILLING CODE 6820-61-M

41 CFR Parts 5-6 and 5A-6

Foreign Purchases

AGENCY: General Services
Administration.

ACTION: Final rule.

SUMMARY: The General Services
Administration Procurement
Regulations, Chapter 5, dre amended to
transfer policies and procedures
regarding foreign purchases from
Chapter 5A. This transfer is part of the
action to incorporate appropriate
material in Chapter 5A into Chapter 5.
The intended effect is to have a single
GSA-wide procurement regulation.
EFFECTIVE DATE: February 27, 1981.
FOR FURTHER INFORMATION CONTACT:
Philip G. Read. Director, Federal
Procurement Regulations Directorate,
Office of Acquisition Policy, (703-557~
8947).

SUPPLEMENTARY INFORMATION:
Outstanding Procurement Letters remain
in effect until canceled.

CHAPTER 5—GENERAL SERVICES
ADMINISTRATION

[APD 2800.2 Chge 12)
1. The Table of Parts is amended by
adding the following entry:

Table of Parts
Part 5-6 Foreign Purchases.

2. The Contents of Part for Part 5-6 is
added as follows:

PART 5-6 FOREIGN PURCHASES

Subpart 5-6.1 Buy American Act—Supply
and Service Contracts

Sec.

5-6.104-4 Evaluation of bids and proposals.

5-6,104-50 Evaluating bids for hand and
measuring tools,

5-6.104-51 Evaluating bids for stainless
steel flatware (for other than the
Department of Defense).

5-6.105 Excepted articles, materials, and
supplies.

Subpart 5-6.8 Balance of Payments
Program

5-6.801 General.

5-6.805 Exceptions.

5-6.806-1 Restricted solicitation.
5-6.806-50 Solicitation provision.

3. Part 5-6 Foreign Purchases is added
as follows:

Subpart 5-6.1 Buy American Act—
Supply and Service Contracts

§ 5-6.104-4 Evaluation of bids and
proposals.

(a) Proposed awards requiring the
approval of the head of the agency,
gursuan! to § 1-6.104—4 (b) and (c), shall

e submitted to the Assistant
Commissioner for Contracts (FC)
together with a statement of facts
containing the following information:

(1) Description of the item(s),
including unit and quantity.

(2) Estimated cost.

{3) Statement as to whether duty is
included in the estimated cost and if not,
the reasons for exclusion.

{4) Transportation costs for delivery
to destination if the item is to be
procured f.o.b. origin. _

(5) Country of origin.

(6) Name and address of proposed
contractor(s), if available.

(7) Brief statement as to necessity for
procurement.

(8) Reasons why an award to a small
business concern or labor surplus area
concern would or would not be
unreasonable as to cost or inconsisten!
with the public interest, when an award
for more than $100,000 to a domestic
concern would be made if the 12 percen!
factor is applied, but would not be made
if the 6 percent factor is applied.

(9) Reasons for recommending
rejection of an acceptable low foreign
bid to protect essential national security
interests, or rejection of any bid or
proposal for other reasons of national
interest.

(b} With the exception of (a)(8), before
final action under paragraph (a) of this
section, the Assistant Commissioner for
Contracts (FC) will {1) obtain advice
from the Director, Federal Emergency
Management Agency, with respect to
rejection of bids or offered prices on the
grounds that such rejection is necessary
to protect essential national security
interests, and (2) apprise the Executive
Office of the President, Office of
Management and Budget, of the facts in
the matter with respect to rejection of
bids or offered prices for reasons of the
national interest not described or
referred to in Executive Order 10582, as
amended.

§ 5-6.104-50 Evaluating bids for hand and
measuring tools.

(a) Appropriation Act restrictions.
The current Appropriation Act for GSA
includes the following:

“No part of any appropriation contained o
this Act shall be available for the
procurement of or for the payment of the
salary of any person engaged in the
procurement of any hand or measuring tool(s]
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not produced in the United States or its
possessions excepl to the extent that the
Administrator of General Services or his
designee shall determine that s satisfactory
quality and sufficient quantity of hand or
measuring tools produced in the United
States or its possessions cannot be procured
15 and when needed from sources in the
United States and its possessions or except in
accordance with procedures prescribed by
soction 6-104.4(b) of Armed Services
Procurement Regulation, dated January 1,
1960, as such regulation existed on June 15,
1970, This section shall be applicable to all
solicitations for bids opened after its
enasctment.”

(b) Definition. *Hand and measuring
tools" are Groups 51 and 52, in
Cataloging Handbook H2~1, Federal
Supply Classification, Part I, Groups and
Classes, published by the Defense
Logistics Agency, Defense Logistics
Services Center, Battle Creek, Michigan.

(c) Selicitation provision. All
solicitations for hand and measuring
tools shall include the following special
provision:

Buy American Act—Hand and Measuring
Tools

I'he following is added to Article 14 of
Standard Form 32, General Provisions:

Congressional policy requires that GSA
purchases of hand and measuring tools must
be from domestic sources except in
sccordance with procedures prescribed by
§ 6-104.4(b) of Armed Services Procurement
Rezulation (as such regulation existed on
June 15, 1970). Accordingly, bids under this
solicitation offering domestic source end
procucts normally will be evaluated against
bids offering other end products by adding a
factor of 50 percent to the latter, exclusive of
Import duties. Details of the evaluation
procedure are set forth in § 5-6,104-50 of the
General Services Administration
Procurement Regulations.

Each bid offering a foreign source end
product must state below or on an
altachment to the bid the amount of duty
inciuded in each bid price. Fajlure to furnish
duty information will result in use of the
entire item bid price (inclusive of any
wispecified duty) when adding the “Buy
American™ differential.

Amount of
dollars vdw

[d} Procedures. Bids and proposals for
hand and measuring tools shall be
tvaluated in accordance with the
bollowing procedures, which are the
GSA adaptations of ASPR 6-104.4(b):

(1) Bids and proposals shall be
“valuated to give preference to domestic

ds. Bids offering end products
“anufactured in Canada shall be

evaluated on the same basis as bids
offering domestic end products after
applicable duty is included for
evaluation purposes (whether or not a
duty free entry certificate is issued).

(2) Each foreign bid shall be adjusted
for purposes of evaluation by either (i)
excluding the duty from the foreign bid
and adding 50 percent of the bid
(exclusive of duty) to the remainder, or
(ii) by adding to the foreign bid
(inclusive of duty) a factor of 6 percent
of that bid, whichever results in the
greater evaluated price.

(3) A 12 percent factor shall be used
instead of the 6 percent factor, if (i) the
firm submitting the low acceptable
domestic bid is a small business or a
labor surplus area concern, or both, and
(ii) any contract award to a domestic
concern which would result from
applying the 12 percent factor, but which
would not result from applying the 6
percen! or 50 percent factor, would not
exceed $100,000, (If an award for more
than $100,000 would be made to a
domestic concern if the 12 percent factor
is applied, but would not be made if the
6 percent or 50 percent factor is applied,
the matter shall be submitted to the
Commissioner, FSS, for a decision as to
whether the award to the small business
or labor surplus area concern would
involve unreasonable cost or
inconsistency with the public interest).

(4) If the foregoing results in a tie
between a foreign bid as evaluated and
a domestic bid, award shall be made on
the domestic bid. When more than one
line item is offered in response to a
solicitation, the appropriate factor shall
be applied on an item-by-item basis,
except that the factor may be applied to
a specific group of items if the
solicitation specifically designates that
award may be made on a specific group
of items.

(e) Supplemental instructions. The
following examples illustrate how the
procedure in (d) above, should be
applied. Throughout these examples,
“foreign bid" means a bid or offered
price for a foreign end product which is
not a Canadian end product; “domestic
bid—large" means a domestic bid which
is not from & small business or labor
surplus area concern, and “domestic
bid—small” means a domestic bid
which is from either a small business
concern or a labor surplus area concern,
or both. Bid prices are evaluated net
prices including transportation costs and
prompt payment discounts. The same
differentials shall be applied when using
small purchase procedures.

Example A

Foreign bid, including duty of $4,500... $14,500
Domestic bid—large. ... 15,100

Domestic bid—small

Award on domestic bid—large.
Domestic bid—small is out because it is
not the low acceptable domestic bid.
Foreign bid, if adjusted by the 50 percent
factor, would be $14,500 less $4,500 duty
(i.e.. $10,000), plus 50 percent of $10,000
(i.e., $5,000), or $15,000; but if adjusted
by the 6 percent factor, it would be
$14,500 plus 6 percent of $14,500 (i.e.,
$870), or $15,370; therefore, the 6 percent
factor is added and domestic bid—large
is the low evaluated bid.

Example B

Foreign bid, including duty of $2,000.,. $12,000
Domestic bid—large.........comcimsmmn 15,000

Award on domestic bid—large.
Foreign bid adjusted by 50 percent
factor is $15,000; adjusted by 8 percent
factor, it is $12,720, Therefore, foreign
bid is evaluated at $15,000, resulting in a
tie and consequent award on the
domestic bid—large.

15,110

Example C

Foreign bid, including duty of $3,500... $13,500
Domestic bid—large... ... 17,000
Domestic bid—small 15,100

Award on domestic bid—small.
Foreign bid adjusted by 50 percent
factor is $15,000; adjusted by 12 percent
factor, it is $15,120. Therefore, it is
evaluated at $15,120, resulting in award
on the domestic bid—small.

Example D
Foreign bid, including duty

of $70,000 $270,000
Domestic bid—large. ... s 310,000
Domestic bid—small......c.cuiiminniaiin 302,000

Foreign bid adjusted by 50 percent
factor is $300,000; adjusted by 12 percent
factor, it is $302,400; adjusted by &
percent factor, it is $286,200. Therefore,
domestic bid—small is in line for
possible award only because of the
bidder’s small business or labor surplus
area status, But since the contract
award would exceed $100,000, the
matter requires submission for decision
pursuant to § 5-6.104-50(d)(3).

§5-6.104-51 Evaluating bids for stainless
steel flatware (for other than the
Department of Defense).

(a) Appropriation Act restrictions.
The currently effective Appropriation
Act for GSA includes the following:

“No part of any appropriation contained in
this Act shall be available for the
procurement of, or for the payment of, the
salary of any person engaged in the
procurement of stainless steel flatware not
produced in the United States or its
possessions, except to the extent that the
Administrator of General Services or his
designee shall determine that s satisfactory
quality and sufficien! quantity of stainless
steel flatware produced in the United States
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or its possessions, cannot be procured as and
when needed from sources in the United
States and its possessions, or except in
accordance with procedures provided by
section 6-104.4(b) of Armed Services
Procurement Regulation, dated January 1,
1969. This section shall be applicable to all
solicitations for bids issued after its
enactment.”

(b) Definition. For purposes of this
instruction, "stainless steel flatware"
means stainless steel knives, forks, and
spoons as listed in Federal Supply Class
7340.

(c) Solicitation provision. All
solicitations (other than for the
Department of Defense) for stainless
steel flatware shall include the following
special provision:

Buy American Act—Stainless Steel Flatware

The following is added to Article 14 of
Standard Form 32, General Provisions:

Congressional policy requires that GSA
purchases of stainless steel flatware must be
from domestic sources except in accordance
with procedures prescribed by § 6-104.4(b) of
Armed Services Procurement Regulation,
dated January 1, 1960,

Accordingly, bids under this solicitation
offering domestic source end products
normally will be evaluated against bids
offering other end products by adding a
factor of 50 percent to the latter, exclusive of
import duties, Detalls of the evaluation
procedure are set forth in § 5-6.104-50 of the
General Services Administration
Procurement Regulations.

Each bid offering a foreign source end
product must state below or on an
attachment to the bid the amount of duty
included in each bid price. Failure to furnish
duty information will result in use of the
entire item bid price (inclusive of any
unspecified duty) when adding the *Buy
American” differential.

llem No Unst

(d) Bid evaluation procedures. The
procedures set forth in § 5-6.104-50 shall
apply in the evaluation of bids for
foreign source stainless steel flatware.

§5-6.105 Excepted articles, materials, and
supplies.

(a) Requests for determinations
concerning nonavailability of domestic
supplies (see § 1-6.103-2) shall be
submitted to the Assistant
Commissioner for Contracts, FSS, or the
Assistant Regional Administrator, FSS,
with an appropriate statement of facts
and a proposed determination. The
statement of facts shall include the
following information:

(1) Description of the item(s),
including unit and quantity;

(2) Estimated cost, including duty, if
any [show the amount of duty
separately):

(3) Transportation costs for delivery
to destination, if item is to be procured
f.o.b. origin;

{4) Country of origin;

(5) Name and address of prospective
contractor(s), if available;

(6) Brief statement as to the necessity
for the procurement; and

(7) Statement of effort made to
procure a similar item of domestic origin
or statement that there is no domestic
item which can be used as a reasonable
substitute.

(b) Ordinarily, the findings and
determination of nonavailability shall
be prepared in the format shown below:

General Services Administration

Reference No,

Findings and determination of
nonavailability under the Buy American Act
regarding purchase of (insert description)

Pursuant to the provisions of the Buy
American Act (41 US.C, 10a-d) and
Executive Order 10582, December 17, 1854 (3
CFR Supp.), and by virtue of delegated
authority, the following findings of fact and
determination are hereby made:

1. Findings (set forth a statement of facts).

2. Determination. In view of the foregoing,
it is hereby determined that for the purposes
of the Buy American Act (insert item
description) is not mined. produced. or
manufactured at the present time in the
United States in sufficient and reasonably
available commercial quantities and of a
satisfactory quality.

Date Signed
(End of Findings and Determination)

(c) When it has been determined that
the Buy American Act is not applicable
to the purchase of the end product, or to
the components from which it is
manufactured, the original of the
determination shall be made a part of
the contract file. In addition, a statement
substantially as follows shall be
inserted in the applicable contract
documents:

Determination of Nonavailability of Domestic
Supplies

For the purpose of the Buy American Act.
the (insert the title of person making
determination), General Services
Administration, has determined that {insert
item description) is not mined, produced, or
manufactured at the present time In the
United States in sufficient and reasonably
available commercial quantities and of a
satisfactory quality.

(End of Statement)

Subpart 5-6.8 Balance of Payments
Program

§5-6.801 General.

(a) When FSS enters into contracts as
the contracting agent for the Agency for
International Development (AID),
including contracts under the
Commercial Import Program (CIP}, such
contracts (except those involving
administrative purchases) are not
governed by the policies and procedures
in Subparts 1-6.8 and 5-6.8, but shall be
governed by AID policies and
procedures.

{b) When FSS procures articles or
services for use outside the United
States for another agency it will be
assumed (unless a specific notation is
made on the purchase request) that use
of excess or near excess foreign
currencies has been considered by the
requisitioning agency and that such
currencies are not available.

§5-6.805 Exceptions.

When the contracting officer has
knowledge that the domestic cost of an
end product or service exceeds the
foreign cost by more than 50 percent of
the foreign cost pursuant to the
procedures in § 1-6.805{a)(6), the matier
shall be submitted to the Assistant
Commissioner for Contracts, FSS, or the
Assistant Regional Administrator, FSS.
for a determination to procure the
domeslic product or service. This
procedure shall be followed for all
Balance of Payments Program
procurements over $10,000,

§ 5-6.806-1 Restricted solicitation.

(a) Estimates of comparative
delivered prices of end products or
services of domestic origin versus
foreign origin normally will not be made
by FSS procuring activities. Such cost
estimates will have been made by the
requisitioning offices prior to the
submission of purchase requests to FSS
for procurement action. Specific writien
evidence from the requisitioning office
concerning such estimates is not
required. Accordingly, procurements
made directly for other agencies of items
to be used outside the United States
shall be made under the Balance of
Payments Program, except for AID
(including Commercial Import Program)
items.

(b} Prior to procuring any item for
GSA use outside the United States, cos!
estimates, as required by § 1-6.806-1,
shall be made before restricting
competition to U.S. end products or
services,
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{ 5-6.806-50 Solicitation provision.

The certificate and clause, as set forth
in §§ 1-6.806-3 and 1-6.806-4,
respectively, shall be included in
solicitations issued to implement the
Balance of Payments Program. In
addition, the following introductory
language shall be entered immediately
above such certificate and clause:

Procurement Under Balance of Payments
Program

T'o nlleviate the impact of Government
expenditures on the U.S. balance of
international payments, only United States
end products and services may be delivered
under this contract. Accordingly, the
Certification on page 2 of this solicitation
entitled “Buy American Certificate™ and the
clause in the General Provisions entitled
“Buy American Act” are inapplicable to this
contract, and the following certificate and
claose are substituted therefor:

1.5, Products Certificate

Use the language in § 1-8.806-3.

LS. Products and Service Clause

Use the clause prescribed in § 1-6.806-4.,

CHAPTER SA—GENERAL SERVICES
ADMINISTRATION

[APD 2800.3 Chge 16)

PART 5A-6 [Removed]

1. The Table of Parts for GSPR 5A is
amended to remove Part 5A-8—Foreign
Purchases.

2. Part 5A-6 is removed in its entirety,

[Sec. 205(c), 63 Stat. 300; 40 U.S.C. 488(c))
Dated: December 15, 1980,

William B. Ferguson,

Acting Assistant Administrator for

Acquisition Policy.

R Doc. 51-190 Filed 1-2-81; 8:45 am)

BILLING CODE 6820-61-M

41 CFR Parts 5-14 and 5A-14

Inspection and Acceptance

AGENCY: General Services
Administration.

ACTION: Final rule.

SUMMARY: The General Services
Administration Procurement
Regulations, Chapter 5, are amended to
transfer policies and procedures
regarding inspection and acceptance
from Chapter 5A. This transfer is part of
the sction to incorporate appropriate
material in Chapter 5A into Chapter 5.
The intended effect is to have a single
GSA-wide procurement regulation.
EFFECTIVE DATE: February 27, 1981.
M'F URTHER INFORMATION CONTACT:
Philip G. Read, Director, Federal
Dcurement Regulations Directorate,
gf‘ﬁ?co of Acquisition Policy, (703-557-
).

SUPPLEMENTARY INFORMATION:
Outstanding Procurement Letters remain
in effect until canceled.

CHAPTER 5—GENERAL SERVICES
ADMINISTRATION

[APD 2800.2 Chge 13]

1. The Table of Parts is amended by
adding the following entry:

Part
5-14 Inspection and acceptance.

2. The Contents of Part for Part 5-14 is
added as follows:

PART 5-14—INSPECTION AND
ACCEPTANCE

Subpart 5-14.1

Sec.

5-14101 General.

5-14.105-1 General.

5-14.150 Testing articles and commodities.
5-14.150-1 General.

5-14.150-2 Acceptance testing.

5-14.150-3 Certification testing.

5-14.150-4 Qualification (QPL) testing.
5-14.150-5 Research or development testing.

Subpart 5-14.2 Acceptance

5-14.203 Point of acceptance.

5-14.206 Acceptance of supplies or services
not conforming with contract
requirements,

5-14.250 Waiver of contractor’s inspectio
or tests. -

3. Part 5-14 Inspection and
Acceptance is added as follows:

Subpart 5-14.1 Inspection
§5-14.101 General

(a) The Federal Supply Service
Quality Approved Manufacturer
Program requires the manufacturer to
perform all inspections and tests in the
purchase description or governing
specification. The Government shall
maintain periodic verfication
inspections to ensure that the contractor
is meeting all requirements of the
contract. Manufacturers who have had
an excellent performance record are
considered for inclusion under this
program if they maintain a quality
control system that ensures the
reliability of the product, and provides
GSA with a detailed written description
outlining their quality control system.

{b) This method of Government
quality control is established by formal
written agreement between the
manufacturer and the Government. This
agreement, when entered into, becomes
a part of the contract and warrants the
product for a 6-month period (see Ch. 13,
FSS P 2900.5, Supply Operations).

Inspection

§5-14,105-1 General.

The criteria for designating the place
of inspection (source or destination) are
as follows:

{(a) Source inspection shall be
designated on contracts for:

(1) National requirements regardless
of dollar amounts (including shipments
to key GSA supply distribution
facilities);

(2) Federal Supply Schedules selected
for source inspection;

(3) Area buying assignments;

(4) Regional requirements—estimated
value $15,000 and over;

(5) Definite quantity over $10,000;

(6) Definite quantity under $10,000, if
it is known that the contractor has a
quality approved manufacturer
agreement or holds one or more GSA
contracts under the administration of a
quality assurance specialist (QAS);
otherwise inspection will be at
destination;

(7) Class 8010 items over $5,000, or
under this amount when one of the
situations in (6), above, is known;

(8) The following vehicles:

(i) Special purpose;

(ii) Trucks over 10,000 pounds gross
vehicle weight (GVW); and trucks 10,000
pounds GVW and under not covered by
a Federal Standard; and

(iii) Those shipped outside the
conterminous United States; and

{9) Other instances when the
procuring director determines it would
be in the best interest of the
Government due to the critical nature of
the material. In these instances, the
procuring activity shall notify the
appropriate Quality Assurance/Contract
Management Division that the contract
provides for origin inspection and state
the reasons.

(b) Destination inspection shall be
designated on contracts:

(1) For subsistence items and wiping
rags;

(2) With domestic consignees for:

(i) Standard vehicles;

(ii) Trucks 10,000 pounds GVW and
under covered by a Federal Standard;
and

(3) For lower dollar values than those
listed in (a)(4) and (a)(5), above, unless
othewise excepted under (a)(6) and
(a)(7).

(¢) The regional Director, Quality
Assurance/Contract Management
Division, may request the appropriate
procuring director to initiate contractual
procedures to change the place of
inspection from destination to source
(except nonselected Federal Supply
Schedules) when the manufacturer has:

(1) A quality control manufacturer
agreement; or
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(2) Contracts administered by the
QAS.

§5-14.150 Testing articies and
commodities.

§5-14.150-1 General.

(a) Article testing is conducted to
determine conformance with
specification and standard requirements
and to aid in the development of new or
revised specifications and standards.
This subpart establishes certain types of
articles testing, including the facilities
therefor, and prescribes policy regarding
the fixing and collection of fees for such
testing.

(b) The facilities of the General
Services Administration (GSA), other
Federal agencies, manufacturers,
independent testing laboratories, and
others, as appropriate, may be used in
the conduct of tests.

(¢) The procedures set forth in this
§ 5-14.150 are not applicable to the
procurement of software and automated
data processing equipment except disk

packs.

§5-14.150-2 Acceptance testing.

(a) Acceptance testing is conducted to
determine conformance with
requirements of purchase descriptions
or specifications before a shipment is
accepted, Such testing shall not be
solely for the purpose of furnishing
information to a producer or vendor as
to conformance of his article or
commodity with specification
requirements.

(b) The cos! of services for acceptance
testing of representative samples of a
shipment normally shall be borne by
GSA. However, if the samples tested fail
to meet the requirements of the
specification or purchase description,
the contractor shall be required to pay
any additional costs incurred for a retest
as a result of the failure. (See § 1-
14.107(a)).

(c) When testing will be performed by
a Federal Supply Service (FSS) testing
laboratory for the account of the
contractor, the contracting officer, upon
request, shall inform the contractor of
test charges involved. When a testing
facility other than a FSS laboratory
performs &ll or part of the required tests,
the contractor shall be assessed the
actual amount of the costs incurred by
the Government.

§ 5-14,150-3 Certification testing.

(a) Certification testing is conducted
to determine conformance of an article
or commodity with a specification
requirement for the purpose of executing
a certificate of compliance when a
certification is called for by the
specification.

(b) A certificate from a recognized
laboratory may be a requirement in a
Federal Specification. When there is a
lack of suitable commercial testing
facilities, producers or vendors may
obtain a certification from a
Government laboratory such as the
National Bureau of Standards, and shall
be required to bear the cost of testing,
including all components of that cost. In
this event GSA will, when feasible,
arrange for the required testing upon
receipt of a request from a producer or
vendor and upon payment of the
required test fee,

§ 5-14.150-4 Qualification (QPL) testing.

(a) Qualification testing is conducted
to determine conformance of an article
or commodity with the qualification
requirements of a specification for
inclusion of the article or commodity in
a Qualified Products List (QPL).

(b) When QPL tests will serve
predominantly the interest of the
producer or vendor, GSA shall fix the
test fee in such an amount as will
recover the cos! of conducting the test,
including all components of such cost
determined in accordance with accepted
accounting principles. Usually, the
producer or vendor shall be required to
bear the cost of testing to qualify an
article or commodity for inclusion in a
qualified products list, except when it is
determined that making these tests will
not serve predominantly the interest of
the producer or vendor. This may be the
case where adequate competition has
not been developed in industry because
of an insufficient number of
qualification approvals, or sources of
supply have not been sufficiently
established to ensure availability.

(c) Normally, payment shall be made
to the General Supply Fund and
appropriate reimbursement shall be
made by GSA to the agency whose
laboratory conducted the tests. In
certain cases the producer or vendor
may be required to submit his product to
one or more independent testing
laboratories approved by GSA. In these
cases, the producer or vendor may be
directed to pay the testing fee directly to
the laboratory that conducted the test.

(d) Other instructions concerning
establishment of qualified products lists,
qualification of products, etc., are
contained in FPMR 101-29 and the
Federal Standardization Handbook.

§5-14.150-5 Research or development
testing.

(a) Research or development testing is
conducted 1o determine whether a new
article or commodity that is not covered
by an existing specification may be
suitable for Government use, or to aid in

the development of contemplated
specifications and standards.

(b) When tests are conducted in the
development of specifications or
standards, those procedures in
§ 5.14.150-4 (b) and (c) pertaining to tes!
fees shall apply.

Subpart 5-14.2—Acceptance

§5-14.203 Point of acceptance.

(a) To implement the requirements of
§ 1-14.203, each contract for supplies
shall contain the following clause:

Point of Acceplance

Acceptance shall be at the delivery poin!
specified in this contract,

(End of Clause)

(b) The clause in (a), above, is not
appropriate for use in contracts for
services, However, each contract for
services shall clearly define the manner
in which the Government will give fina!
approval to specific services rendered
as partial or complete performance of
the contract,

§5-14.208 Acceptance of supplies or
services not conforming with contract
requirements.

(a) As used in this section, the term
“nonconforming supplies or services"
refers to supplies or services that do not
conform to the physical requirements of
the specification, or to supplies or
services that have not received
contractually required tests or
inspections by the contractor.

(b) If the contracting officer or the
authorized representative determines
that acceptance of supplies or services
is in the Government's best interest,
recommendations for deviation shall be
referred to the appropriate specification
manager.

(c) Recommendations for deviation
shall contain (1) a copy of the
solicitation {or contract), (2) the reasor
why the item does not conform to
contract requirements, (3) a statement 2
to whether or not a similar deficiency
was the basis for rejection of an
otherwise low bid received on the same
solicitation, and (4) the reasons why it is
in the best interest of the Government to
accept the nonconforming item. If
urgency of acceptance is a factor,
recommendations for deviation shall be
handled expeditiously. When stock
items are involved, the contracting
officer shall coordinate with the
appropriate national inventory manager
to determine urgency of need.

(d) When the recommendation for
deviation is concurred in by the
appropriate specification manager, he or
she shall furnish the contracting officer
with an estimate of the savings in cos!
that will accrue o the contractor. The
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contracting officer shall be guided by
{he estimate in negotiating an equitable
price reduction {including direct and
indirect costs, plus profit) for the
deviation and shall annotate the

contract file with a statement justifying
the adequacy and reasonableness of the
price reduction.

{¢) For nonstock items the approval of
{he requiring activity must be obtained
in all cases involving acceptance of
nonconforming supplies or services. (See
§ 1-14.208).

(1) Contracting officers shall not
gccept nonconforming supplies or
services if the deviation is similar to a
devintion which was the basis for
rejection of an otherwise low bid
received on the same invitation for bids.

(z) When it Is determined to accept
nonconforming material, the contracting
officer shall provide appropriate notice
10 the regional Quality Assurance/
Contract Management Division that

uhmitted the rejection report.

5-14.250 Wailver.of contractor's
tion or tests.
Contractual inspection or test
equirements may be the responsibility
f either the Government or the
oniractor (see § 1-14.104(c)); however,
erformance of an inspection or tests by
he Government does not relieve the
ontractor of the responsibilities under
he contract to deliver conforming
upplies or services. Under special
circumstances, such as urgency of the
uirement, the contracting officer may
onsider it to be in the best interest of
he Covernment to waive certain
ontractual inspection or test
equirements. However, a waiver action
hall be processed in accordance with
1@ same procedures as specified for
ceeptance of nonconforming supplies
rservices (see § 5-14.206).

HAPTER 5A—GENERAL SERVICES
DMINISTRATION

APD 2800.3 CHGE 17]

ART 5A-14 [REMOVED)

1. The Table of Parts for GSPR 5A is
mended to remove Part 5A-14—
spection and Acceptance.

Z Part 5A-14 is removed in its
nlirety.

C. 205(c], 63 Stat. 390; 40 U.S.C. 486(c))
Dated: December 15, 1880,

illian B. Ferguson,
Cling Assistant Administrator for
tyuisition Policy.

Do 891-191 Filed 1-2-81: 8:48 am)

0 CODE 6820-61-M

DEPARTMENT OF COMMERCE
Maritime Administration
46 CFR Parts 255, 284, 286 and 291

Capital Reserve Fund and Special
Reserve Fund Regulations

AGENCY: Maritime Administration,
Commerce.

ACTION: Revocation of regulations.

SUMMARY: The regulations in 46 CFR
Parts 255, 284, 286 and 291 govern the
establishment and maintenance of the
Capital and Special Reserve Funds by
vessel owners. The purpose of these
funds is to fulfill the obligation under an
operating-differential subsidy agreement
(ODSA) to replace subsidized vessels
with vessels to be constructed. The
Merchant Marine Act of 1970 (Pub. Law
91-469) amended section 607 of the
Merchant Marine Act, 1936 (46 U.S.C.
1177), by providing for the establishment
of a Capital Construction Fund, with
expanded eligibility for vessel owners
and lessors. Amended section 607
allows any person who was maintaining
an “old fund” (Capital Reserve or
Special Reserve Fund) to continue such
old fund until the expiration date in the
ODSA. Since all agreements providing
for Capital and Special Reserve Funds
have expired, the regulations in 46 CFR
Parts 255, 284, 286 and 291 no longer
serve any useful purposes.

EFFECTIVE DATE: January 5, 1981,

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Pripeton, Chief, Division of
Capital Construction Funds, Maritime
Administration, Washington, DC 20230
Tel. (202) 377-4400.

PARTS 255, 284, 286, and 291
[REMOVED]

Accordingly, 46 CFR Parts 255, 284,

* 286 and 291 are hereby removed.

(Secs. 204(b) and 607, Merchant Marine Act,
1938, as amended (46 U.S.C. 1114(b), 1177);
Reorganization Plans No. 21 of 1850 (64 Stat.
1273) and No. 7 of 1961 (75 Stat. 840), as
amended by Pub. Law 91-469 (84 Stat. 1036);
and Department of Commerce Organization
Order 10-8 (36 F 19707, July 23, 1973))

By Order of the Assistant Secretary of
Commerce for Maritime Affairs.

Dated: December 22, 1980,
Robert J. Patton Jr.,
Secretary, Maritime Administration.
[FR Doc. #1-106 Filed 1-2-81; 545 am|
BILLING CODE 3510-15-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 26

Public Entry and Use; Opening of
Certain National Wildlife Refuges to
Public Access, Use and Recreation:
Connecticut, Rhode Island,
Massachusetts, Maine, New
Hampshire, and Vermont

AGENCY: United States Fish and Wildlife
Service, Interior.

ACTION: Special regulation.

SUMMARY: The Director has determined
that the opening to public access, use
and recreation of certain national
wildlife refuges in Connecticut, Rhode
Island, Massachusetts, Maine, New
Hampshire and Vermont is compatible
with the objectives for which the areas
were established and will provide
additional recreational opportunity to
the public through a non-consumptive
use. This document establishes special
regulations governing this use.

DATES: January 1, 1981 through
December 31, 1983,

ADDRESSES: Contac! the Refuge
Manager at the address and/or
telephone number listed below in the
body of Special Regulations.

FOR FURTHER INFORMATION CONTACT:
Howard N. Larsen, Regional Director,
U.S. Fish and Wildlife Service, One
Gateway Center, Suite 700, Newton
Corner, Massachusetts 02158 (617-965-
5100, Ext. 200).

SUPPLEMENTARY INFORMATION: Public
access, use and recreation is permitted
on the national wildlife refuges
indicated below in accordance with 50
CFR 26 and the following Special
Regulations. Portions of refuges which
are open to public access, use and
recreation are designated by signs and/
or shown on maps available from
addresses indicated below. No vehicle
travel is permitted exoerl on designated
roads and trails. Special regulations
applying to individual refuges are listed
on leaflets available at refuge
headquarters and from the Regional
Director, U.S. Fish and Wildlife Service,
One Gateway Center, Suite 700, Newton
Corner, Massachusetts 02158,

The Refuge Recreation Act of 1962 (16
U.S.C. 480k) authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
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permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation,

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational

activities permitted by these regulations.

Public entry shall be in accordance
with all applicable Federal and State
laws and regulations subject to the

following special regulations:

Public access, use and recreation is
permitted on the following refuges:
Parker River National Wildlife Refuge,
Northern Boulevard, Plum Island,
Newburyport, Massachusetts 01950.
Contact George Gavutis, Refuge
Manager, at 617-465-5753. Special
conditions: Entry into those portions of
the refuge not posted as closed is
permitted for certain uses. The entrance
gate al the south end of Sunset
Boulevard is the only legal point of
access on the island portion of the
refuge. Visitor hours are generally dawn
to dusk, but, at times of high public use,
the entrance gate may be closed and
access denied by refuge officials to
protect the wildlife habitat from
overuse. Sight-seeing, nature study,
photography, hiking, snowshoeing, and
cross-country skiing are permitted.
Vehicle parking is permitted only in
designated lots, Parking may be
restricted to certain purposes and
conditions designated by special signs.
Boating is permitted on navigable tidal
walters which lie within the refuge.
Public boat launching and landing is not
permitted on the refuge except during
the waterfow! hunting season (see Part
32.12—Hunting). The entire refuge beach
has no lifeguards. Swimming will be at
the visitor's own risk. A limit of 3 quarts
each of plums and cranberries per
person per year may be picked from the
first Tuesday after Labor Day until
October 31. Cranberry rakes or scoops
are not permitted. Access to clam flats
for clamming is permitted across refuge
marshes on designated trails. Permits
are required and may be obtained at the
refuge. Small cooking fires are permitted

only on the ocean beach. No other fires
are permitted at other locations on the
refuge. Alcoholic beverages, camping,
tents, camping trailers, floating devices
(including surfboards), and nudity are
not permitted on the refuge. Nudity is
defined as failure by persons over 10
years of age to cover with fully opaque
covering their own genitals, pubic areas,
rectal area or female breasts below a
point immediately above the top of the
areola when in a public place. Pets and
horses are no! permitted on the refuge.
Dogs may be used for hunting in
accordance with refuge hunting
regulations (see Part 32.12—Hunting).
Pets are not allowed on the refuge at
any other time or under any other
condition except under Special Use
Permit. Group activities may be
confined to the northern one-quarter
mile of ocean beach east of Lot 1.
Advance reservations and permits are
required, group size is limited to 60
persons, and there must be at least one
adult supervisor for every 10 children.
Identification must be displayed upon
request of any authorized officer.
Refusing to display identification or
providing false information to any
authorized officer of the United States
or any local or State government is

prohibited. The possession of any device

{clubs, knives, metal knuckles, etc.)
prohibited by State law and/or deemed
a dangerous weapon by refuge officials
is prohibited. Bicycles and registered
motor vehicles are permitted only on the
main refuge road and in numbered
parking areas except when being used
under the terms of a special permit for
over-the-sand surf fishing vehicles (see
Part 33—Sport Fishing). Snowmobiles,
air-cushion, all-terrain, hang-gliders or
other similar vehicles or devices deemed
improper by refuge agents are not
permitted on the refuge.

Great Meadows National Wildlife
Refuge, Weir Hill Road, Sudbury,
Massachusetts 01776. Contact David
Beall, Refuge Manager, at 617-443-4661.
Special conditions: Entry to the parking
areas on foot, bicycle or by registered
motor vehicle is permitted during
daylight hours. Foot and bicycle travel is
permitted on designated routes. Nature
study, photography, hiking, ice skating,
snowshoeing and cross-country skiing
are permitted. Entry upon the refuge of
any unconfined domestic animal,
including, but not limited to dogs, cats,
hogs, horses, sheep and cattle, is
prohibited. Pets are permitted if on a
leash not over 10 feet in length, one end
of which is handheld so as to restrict the
movements of the animal.

Oxbow National Wildlife Refuge,
Harvard, Massachusetts, under the

administration of Great Meadows
National Wildlife Refuge, Weir Hill
Road, Sudbury, Massachusetts 01776,
Contact David Beall, Refuge Manager. a!
617-443-4661. Special conditions: Entry
by foot, bicycle, or motor vehicle is
permitted along the tank road for the
purposes of nature study, photography
hiking, snowshoeing and cross-country
skiing. Parking for vehicles is available
at designated areas. Entry upon the
refuge of any unconfined domestic
animal, including, but not limited to
dogs, cats, hogs, horses, sheep and
cattle, is prohibited. Pets are permitted if
on a leash not over 10 feet in length, one
end of which is handheld so as to
restrict the movements of the animal.
Monomoy National Wildlife Refuge,
Chatham, Massachusetts, under the
administration of Parker River Nationa!
Wildlife Refuge, Northern Boulevard,
Plum Island, Newburyport,
Massachusetts 01850. Contact George
Gavutis, Refuge Manager, at §17-465-
5753. Special conditions: Foot entry to
the Monomoy Wilderness Area is
permitted for photography, nature study,
and hiking during daylight hours and
fishing 24 hours per day. Shellfishing is
permitted in accordance with Town of
Chatham regulations. Pets are permitied
if on a leash not over 10 feet in length
one end of which is handheld so as to
restrict the movements of the animal.
Fires are permitted on the ocean beach
Boats may be beached on the refuge.
Erection of tents and other structures is
not permitted. Entry to the Morris Isiand
portion of Monomoy Refuge is permitted
during daylight hours by advance
reservation for photography, nature
study, and hiking. Only a limited
number of motor vehicles can be
accommodated on the refuge at the
designated parking area adjacent to the
refuge headquarters. Entrance permils
for specific dates are issued by mail or
by telephone during the period June 1
through September 10, of each year al
the Monomoy National Wildlife Refuge
office, Wiki Way, Morris Island,
Chatham, Massachusetts 02633,
telephone 617-945-0594; or during the
period January 1 through May 31, and
September 11 through December 31. of
each year from the Refuge Manager,
Parker River National Wildlife Refuge
Nantucket National Wildlife Refuge.
Nantucket, Massachusetts under
administration of Parker River Nations!
Wildlife Refuge, Northern Boulevard,
Plum Island, Newburyport,
Massachusetts 01950. Contact George
Gavulis, Refuge Manager, at 617-465-
5753. Special Conditions: Entry by fool,
motor vehicle, or boat is permitted
during daylight hours for nature study.
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photography, hiking, shell collecting,
shellfishing and surf fishing. Surf and
shellfishing shall be in accordance with
all State and local regulations.
Registered over-the-sand vehicles are
permitted on designated sand trails and
on the open ocean beach, Vehicle
permits will be required and may be
obtained from the Trustees of
Reservations, Coskata-Coatue Wildlife
Refuge Manager, Harbor Square, P.O.

Box 13, Nantucket, Massachusetts 02554,

All over-the-sand vehicle permit
requirements and regulations
promulgated by the Trustees of
Reservations for the Coskata-Coatue
wildlife Refuge will apply to vehicles
operating on Nantucket National
wildlife Refuge.

Rachel Carson National Wildlife
Refuge, Kennebunkport Road, Wells,
Maine 04090. Contact Maurice Mills,
Assistant Refuge Manager, at 207-646-
9226. Special conditions: Entry by foot
into those portions of the refuge not
posted as closed is permitted for certain
uses specified herein. Visitor hours are
dawn to dusk. Sight-seeing, nature
study, wildlife observation,
photography, hiking, snowshoeing, and
cross-country skiing are permitted.
Group activities may be confined to
areas designated by the refuge manager.
Advance reservations and permits are
required for group activities, and there
mus! be at least one adult supervisor for
every 10 children. Vehicles are
permitted only in designated parking
areas. Parking may be restricted to
certzin purposes and conditions
designated by special signs. Public boat
lsunching and landing are not permitted
on the refuge except by special permit.
Clamming will be permitted subject to
State and local regulation. Access to
clam flats across refuge marshes will be
by Special Use Permit only. Alcoholic
beverages, nudism, camping, tents,
camping trailers, and fires are not
permitied on the refuge. Pets are
permitted if on a leash not over 10 feet
In length, one end of which is secured so
is o restrict the movements of the
animal. The possession of any device
prohibited by State law and/or deemed
4 dangerous weapon by refuge officials
1t prohibited. Snowmobiles, trail bikes,
all-terrain or other similar unregistered
vehicles or devices deemed improper by
refuge agents are not permitted on the
refuge. Identification must be displayed
Upon request of any authorized officer.
Refusing to display identification or
Providing false information to any
tuthorized officer of the United States

orany local or State government is
prohibited,

Pond Island National Wildlife Refuge,
located near Popham Beach, Maine, is
under administration of Parker River
National Wildlife Refuge, Northern
Boulevard, Plum Island, Newburyport,
Massachusetts 01950. Contact George
Gavutis, Refuge Manager, at 617-465-
5753. Special conditions: Boat access
and entry by foot is permitted from
August 1 through February 28 during
daylight hours for the purposes of
environmental education, nature study
and photography. Open fires and
camping are prohibited. Pets are
permitted if on a leash not over 10 feet
in length, one end of which is secured so
as to restrict the movements of the
animal.

Moosehorn National Wildlife Refuge,
Box X, Calais, Maine, 04619. Contact
Douglas Mullen, Refuge Manager, at
207-454-3521. Special conditions: Entry
on foot or by motor vehicle on
designated travel routes is permitted for
the purpose of nature study,
photography, hiking and sight-seeing
during daylight hours. Pets are permitted
if kept on a leash not over 10 feet in
length, the end of which is secured so as
to restrict the movements of the animal.
The use of snowmobiles is permitted on
the Baring and Edmunds Units subject to
the following special conditions: (1) Use
is restricted to the periods December 1
through April 15; (2) Use shall be in
accordance with all applicable State
laws and regulations governing
snowmobiles; (3) Use is permitted 24
hours a day and is limited to designated
roads.

Petit Manan National Wildlife Refuge,
Steuben, Maine, under administration of
Moosehorn National Wildlife Refuge,
Box X, Calais, Maine, 04618. Contact
Douglas Mullen, Refuge Manager, at
207-454-3521. Special Conditiens: Entry
by motor vehicle and on foot is
permitted for the purpose of nature
study, photography, hiking and sight-
seeing during daylight hours between
April 15 and November 15. Entry by
motor vehicle is restricted to Petit
Manan Point Road and the designated
parking area only. Foot travel only is
permitted beyond the parking area on
designated trails. Clamming is permitted
in accordance with State and Town
regulations; access to clamming areas is
by water routes only. Pets are permitted
if kept on a leash not over 10 feet in
length, the end of which is secured so as
to restrict the movements of the animal.
The picking of blueberries for off-site
use is prohibited, No entry to or use of
the island portion of the refuge is
permitted.

Carleton Pond Waterfow! Praduction
Area, Detroit, Maine, under

administration of Moosehorn National
Wildlife Refuge, Box X, Calais, Maine
04619. Contact Douglas Mullen, Refuge
Manager, at 207-454-3521. Special
conditions: Entry by foot is permitted for
the purposes of sight-seeing, nature
observation, photography, and hiking
during daylight hours. Hunting of
migratory game birds, upland game, and
big game is permitted subject to the
provisions of State law and regulations.
Dogs may be used for waterfowl and
upland game hunting. Pets are permitted
if kept on a leash not over 10 feet in
length, the end of which is secured so as
to restrict the movements of the animal.

Wapack National Wildlife Refuge,
located between Peterborough,
Greenfield and West Hilton, New
Hampshire, is under administration of
Great Meadows National Wildlife
Refuge, Weir Hill Road, Sudbury,
Massachusetts 01776. Contact David
Beall, Refuge Manager, at 617-443-4661,
Special conditions: Entry by foot is
permitted during daylight hours for
hiking, nature and geology study,
photography, and blueberry picking. No
motor vehicle of any kind is permitted
on the refuge. Open fires and camping
are prohibited. Pets are permitted if on a
leash not over 10 feet in length, one end
of which is secured so as to restrict the
movements of the animal.

Missisquoi National Wildlife Refuge,

.Swanton, Vermont 05488, Contact

Thomas Mountain, Refuge Manager, at
802-868-4781. Special conditions: Entry
by motor vehicle or on foot is permitted
on designated travel routes for the
purposes of nature study, photography,
hiking, and sight-seeing during daylight
hours. Pets are permitted if they are kept
on a leash not over 10 feet in length, the
end of which is secured so to restrict the
movements of the animal. Launching of
boats and parking of boat trailers is
permitted in designated areas.

Ninigret National Wildlife Refuge, Box
307, Charleston, Rhode Island 02813,
Contact Donald Tiller at 401-364-3106.
Trustom Pond National Wildlife Refuge,
Green Hill, Rhode Island, under
administration of Ninigret National
Wildlife Refuge. Sachuest Point National
Wildlife Refuge, Middletown, Rhode
Island, under administration of Ninigret
National Wildlife Refuge. Special
conditions for Ninigret, Trustom Pond
and Sachuest Point National Wildlife
Refuges: Entry on foot is permitted from
sunrise to sunset on designated routes of
travel for the purposes of nature study,
photography, and sight-seeing. Pets are
permitted if they are kep! on a leash not
over 10 feet in length, the end of which
is secured so as lo restrict the
movements of the animal. The entire
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refuge beach has no lifeguards.
Swimming will be at the visitor's own
risk. Access along designated routes for
surf fishing and shellfishing is permitted.
Surf and shellfishing shall be in
accordance with all state and local
regulations. Fires are permitted only on
the ocean beach. No other fires are
permitted at other locations on the
refuge. Camping, tents, floating devices,
and nudity are not permitted on the
refuge. Nudity is defined as intentional
failure by persons over 10 years of age
to cover with fully opaque covering their
own genitals, pubic areas rectal area or
female breasts below a peint above the
top of the areola when in a public place.
Over-the-sand vehicles, snowmobiles,
air cushion, all terrain or other similar
vehicles are not permitted on the refuge
except for emergency and law
enforcement purposes.

Block Island National Wildlife Refuge.
New Shoreham, Rhode Island, under
administration of Ninigret National
Wildlife Refuge, Box 307, Charlestown.,
Rhode Island 02813. Contact Donald
Tiller, Refuge Manager, at 401-364-3106.
Special Conditions: Entry by foot or
motor vehicle on designated roads and
trails is permitted during daylight hours
for the purposes of nature study,
photography, hiking, shell collecting,
shellfishing, and surf fishing. Surf and
shellfishing shall be in accordance with
all state and local regulations. Pets are
permitted if kept on a leash not over 10
feel in length, the end of which is
secured so as to restrict the movements
of the animal.

Salt Meadow National Wildlife
Refuge, Westbrook, Connecticut, under
administration of Ninigret National
Wildlife Refuge, Box 307, Charlestown,
Rhode Island 02813. Contact Donald
Tiller at 401-364-3106. Special
Conditions: Fool entry is permitted
during daylight hours by advance
reservation only, for the purposes of
environmental education studies, hiking,
nature study, and photography. Entrance
permits may be obtained for specific
dates, by mail, from the above address.
Motor vehicles are limited to the
designated parking areas. Pets are not
permitted on the refuge unless
authorized in the entrance permit.

The provisions of this special
regulation supplement the regulations
which govern public access, use and
recreation on wildlife refuge area
generally, which are set forth in Title 50,
Code of Federal Regulations, Part 26.
The public is invited to offer suggestions
and comments at any lime,

Note.~The Department of the Interior has
determined that this document s not a
significant rule and does not require a

regulatory analysis under Executive Order
12044 and 43 CFR Part 14,

Howard N, Larsen,

Regional Director, U.S. Fish and Wildiife
Service.

[FR Doc. #1-00148 Filed 1-2-81; 845 am|

BILLING CODE 4310-55-M

50 CFR Part 26

Public Entry and Use; Opening of
Certain National Wildlife Refuges to
Public Access, Use and Recreation:
New York, New Jersey, and
Pennsylvania

AGENCY: United States Fish and Wildlife
Service, Interior.

ACTION: Special regulation.

SUMMARY: The Director has determined
that the opening to public access, use
and recreation of certain national
wildlife refuges in New York, New
Jersey and Pennsylvania is compatible
with the objectives for which the areas
were established and will provide
additional recreational opportunity to
the public through a non-consumptive
use. This document establishes special
regulations governing this use.

DATES: January 1, 1981 through
December 31, 1983.

ADDRESSES: Contact the Refuge
Manager at the address and/or
telephone number listed below in the
body of Special Regulations.

FOR FURTHER INFORMATION CONTACT:
Howard N. Larsen, Regional Director,
U.S. Fish and Wildlife Service, One
Gateway Center, Suite 700, Newton
Corner, Massachusetts 02158 (617-965-
5100 Ext. 200).

SUPPLEMENTARY INFORMATION: Public
access, use and recreation is permitted
on the national wildlife refuges
indicated below in accordance with 50
CFR 28 and the following Special
Regulations. Portions of refuges which
are open to public access, use and
recreation are designated by signs and/
or shown on maps available from
addresses indicated below. No vehicle
travel is permitted except on designated
roads and trails. Special regulations
applying to individual refuges are listed
on leaflets available at refuge
headquarters and from the Regional
Director, U.S. Fish and Wildlife Service,
One Gateway Center, Suite 700, Newton
Corner, Massachusetts 02158,

The Refuge Recreation Act of 1962 (16
U.S.C. 460k) authorized the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives

for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

Public entry shall be in accordance
with all applicable Federal and State
laws and regulations subject to the
following special regulations:

individual national wildlife refuges.

Public access, use and recreation is
permitted on the following refuges:
Iroquois National Wildlife Refuge,
Alabama, New York 14003, Contact
Edwin H. Chandler, Refuge Manager u!
716-948-5445. Special Conditions: Entry
by foot or motor vehicle is permitted
during daylight hours on designated
travel routes for the purposes of nature
study, photography, hiking and sight-
seeing. Pets are permitted only if they
are confined or kept on a leash not over
10 feet in length, one end of which is
secured so as lo restrict the movemen!s
of the animal.

Target Rock National Wildlife Refuge,
P.O. Box 533, Huntington, New York
11743. Contact Roger Spaulding, Refuge
Manager, at 516-271-2409. Special
Conditions: Entry to the refuge is
permitted by advance telephone or mail
reservation only, for the purpose of
photography, nature study, and hiking
on roads, trdils and the beach, from 9:00
AM to 5:00 PM daily. Entrance permiis
are issued for specific dates only.
Weekday visitors may obtain a permit
the same day of their visit. For weekend
visitation visitors must contact the
refuge office Monday through Friday
from 8:00 AM 1o 4:30 PM. Visitation is
limited to 50 individuals at any one timé.
Motor vehicles are permitted on
entrance road and designated parking
area only, Pets are not allowed.

Morton National Wildlife Refuge, R.D-
Box 359, Noyack Road, Sag Harbor, New
York 11963. Contact Roger Spaulding
Refuge Manager, at 516-271-2409.
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Special Conditions: Entry by foot is
permitted daily from 9:00 AM to 5:00 PM
for the purpose of photography, nature
study, and hiking. Vehicles are

permitted on entrance road and parking
area only. Pets are not allowed.

Amagansett National Wildlife Refuge,
P.0. Box 533, Huntington, New York
11743. Contact Roger Spaulding, Refuge
Manager, at 516-271-2409. Special
Conditions: Entry by foot along the
refuge beachfront is permitted during
daylight hours for the purpose of nature
study, photography, and shell collecting.
Interior access beyond the beachfront
for the purpose of environmental
education studies is permitted by
special use permit on a prior reservation
basis. Motor vehicle access is limited to
designated Town of East Hampton
parking areas.

Brigantine National Wildlife Refuge,
Great Creek Road P.O, Box 72,
Oceanville, New Jersey 08231. Contact
Gaylord L. Inman, Refuge Manager, at
609-651-1665. Special Conditions: Entry
by foot, bicyle, and vehicle is permitted
on designated travel routes during
daylight hours for the purposes of nature
study, wildlife observation,
photography, and hiking. The refuge
veach has no lifeguards. Swimming will
be at the visitor's own risk. Pets are
permitted only if they are confined or
kept on a leash not over 10 feet in
length, one end of which is secured so as
to restrict the movements of the animal.
Motorcycles or mopeds with motor in
operation are not permitted on the
refuge, The use of mopeds or motorized
bicyles shall be governed as follows: as
a bicyle when motor is not in operation;
28 a motorcycle when motor is in
operation.

Barnegat National Wildlife Refuge,

P.O. Box 72, Oceanville, New Jersey
(8231. Contact, Gaylord L. Inman,
Refuge Manager, at 609-652-1665.
Special Conditions: Entry by foot and
vehicle is permitted on designated travel
routes during daylight hours for the
purposes of nature study, wildlife
observation, photography, and hiking.
Pets are permitted only if they are
confined or kept on a leash not over 10
feet in length, one end of which is
secured so as 1o restrict the movements
of the animal,

Erie National Wildlife Refuge, R.D.
No. 2. Box 191, Guys Mills, Pennsylvania
16327, Contact William McCoy, Refuge
Manager, at 814-789-3585. Special
Conditions: Entry on foot or by motor
vehicle is permitted on designated
foutes of travel from sunrise to sunset
for the purposes of nature study,
photography, wildlife observation,
skiing, snowshoeing, and hiking. Pets
fr¢ permitted only if they are confined

or kept on a leash not over 10 feet in
length, one end of which is secured so as
to restrict the movements of the animal.
The use of the picnic area is permitted
by reservation only from May 15 through
October 15. The use of artificial lights is
permitted for the purpose of viewing
white-tailed deer from public roads in
accordance with State law.

Great Swamp National Wildlife
Refuge, Pleasant Plains Road. R.D. No. 1,
Box 148, Basking Ridge, New |ersey
07920. Contact John L. Fillio, Refuge
Manager, at 201-847-1222. Special
Conditions: The refuge is composed of
two distinct units: the Management Area
and the Great Swamp Wilderness Area.
The Management Area, with the
exception of the road around Pool 3A,
Pleasant Plains Road, and the Wildlife
Observation Center, is closed to
unauthorized public entry. The dike road
which adjoins Pool 3A is open daily to
foot traffic from 8:00 AM to dusk.
Pleasant Plains Road is open daily to
through motor vehicle, bicycle,
equestrian, and pedestrian traffic from
8:00 AM to dusk. The Wildlife
Observation Center is open daily to foot
travel from dawn to dusk. No other
means of transportation is permitted
beyond the designated parking areas
and access road. The Great Swamp
Wilderness Area is open daily to foot
travel from dawn to dusk. All other
means of travel are prohibited.
Possession or use of alcoholic beverages
is not permitted. Fishing or the
possession of fishing equipment is
prohibited. Smoking is permitted only in
designated parking areas. Pets are
permitted only in designated parking
areas if they are contained or kept on a
leash not over 10 feet in length, one end
of which is secured so as to restrict the
movements of the animal.

Montezuma National Wildlife Refuge,
R.D. No. 1, Box 1411, Seneca Falls, New
York 13148. Contact Grady Hocutt,
Refuge Manager, at 315-568-5987.
Special Conditions: Entry by foot or
motor vehicle is permitted during
daylight hours on designated travel
routes for the purposes of nature study,
photography, hiking, and sight-seeing.
Pets are permitted only if they are
confined or kept on a leash not over 10
feet in length, one end of which is
secured so as to restrict the movements
of the animal.

Tinicum National Environmental
Center, Suite 104, Scott Plaza II.
Philadelphia, Pennsylvania 19113.
Contact Dick Nugent, Refuge Manager,
at 215-521-0662. Special Conditions:
Public entry into the Center, on the east
end, is permitted from the 86th Street
and Lindbergh Boulevard gate; public

entry into the Center, on the wes! end., is
permitted from Wanamaker Avenue
(Route No. 420). Permitted public use
activities include bicycling, hiking,
jogging, nature study, sight-seeing, and
photography from dawn to dusk.
Registered motor vehicles are permitted
only on the Center entrance road and
parking lot at the Visitor Center and
adjacent to Wanamaker Avenue, Trail
bikes, dirt bikes, three-wheel bikes,
snowmobiles, all-terrain vehicles and all
other unregistered motorized
recreational vehicles are prohibited
from eptering any lands owned or
controlled by the Center. Visitors are
prohibited from entering any
impoundments or water areas by foot or
by boat unless involved in an organized
environmental education group which
has obtained a permit from the Refuge
Manager. Pets are permitted if on a
leash not over 10 feet in length, one end
of which is secured so as to restrict the
movements of the animal. Possession or
use of alcoholic beverages is not
permitted.

The provisions of this special
regulation supplement the regulations
which govern public access, use and
recreation on wildlife refuge areas
generally which are set forth in Title 50,
Code of Federal Regulations, Part 26.
The public is invited to offer suggestions
and comments at any time.

Note.~The Department of the Interior has
determined that this document is not a
significant rule and does no! require a
regulatory analysis under Executive Order
12044 and 43 CFR, Part 14.

Howard N. Larsen,

Regional Director, U.S. Fish and Wildlife
Service. .

|FR Doc. 81-147 Filed 1-2-81; 8:45 am|

BILLING CODE 4310-55-M

50 CFR Part 33

Sport Fishing; Opening of Certain
National Wildlife Refuges to Sport
Fishing: New York, New Jersey, and
Pennsylvania

AGENCY: United States Fish and Wildlife
Service, Interior,

ACTION: Special regulations.

SUMMARY: The Director has determined
that the opening to sport fishing of
certain National Wildlife Refuges in
New York, New Jersey and
Pennsylvania is compatible with the
objectives for which the areas were
established, will utilize a renewable
natural resource, and will provide
additional recreational opportunity to
the public.
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DATES: January 1, 1981, through
December 31, 1981.

ADDRESSES: Contact the Refuge
Manager at the address and/or
telephone number listed below in the
body of Special Regulations.

FOR FURTHER INFORMATION CONTACT:
Howard N. Larsen, Regional Director,
U.S. Fish and Wildlife Service, One
Gateway Center, Suite 700, Newton
Corner, Massachusells 02158 (617-965-
5100 Ext. 200).

SUPPLEMENTARY INFORMATION: Sport
fishing is permitted on the National
wildlife Refuges indicated below in
accordance with 50 CFR 33 and the
following Special Regulations. Portions
of refuges which are open to sport
fishing are designated by signs and/or
shown on maps available from the
addresses indicated below and from the
Regional Director, U.S. Fish and Wildlife
Service, One Gateway Center, Suite 700,
Newton Corner, Massachuetts 02158.

The Refuge Recreation Act of 1962 (16
U.S.C. 460k) authorizes the Secretary of
the Interior to administer such areas for
public recreation as an appropriate
incidental or seondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established: and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation,

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976, Funds are available for the
administration of the recreational
activities permitted by these regulations.

Sport fishing shall be in accordance
with all applicable State and Federal
regulations subject to the following
special conditions:

§ 33.5 Special regulations; sport fishing;
for individual wildlife refuge areas.
Brigantine National Wildlife Refuge,
Greal Creek Road, P.O. Box 72,
Oceanville, New Jersey 08231. Contact
Gaylord L. Inman, Refuge Manager, at
609-652-1665. Special Conditions:
Saltwater sport fishing is permitted from
the beach on Holgate peninsula and
Little Beach Island, except for those

areas posted as closed. Saltwater sporl
fishing from the auto tour route is
prohibited. Freshwater sport fishing
from the South Dike of the William Vogt
Pool is permitted during daylight hours
from July 20 through September 21, 1981.
The possession of fish or minnows for
use as bail is not permitted. Freshwater
fishermen may park at the Headquarters
and South Tower parking areas only.

Erie National Wildlife Refuge, R.D.
#2, Box 191, Guys Mills, Pennsylvania
16327. Contact William McCoy, Refuge
Manager, at 814-789-3585. Special
Conditions: Refuge areas designated by
signs are open to fishing during daylight
hours, unless otherwise specified. Boats
are permitted in Lake Creek above
Sugar Lake, and boats without motors
are permitted above the Pool 9 dike
where designated by signs. Fishing in
Pools 9 and K is permitted from the
second Saturday in June to September
15, 1981, only. Pools 9 and K will be
open lo ice fishing at the discretion of
the refuge manager. Seasonal ice fishing
permits must be secured at refuge
headquarters. Baitfish may be taken
with minnow traps only from road
rights-of-way off Hanks Road (T-744)
into Woodcock Creek and from State
Routes 27 and 173 into Lake Creek. The
refuge is closed to taking frogs at all
times. A refuge permit is required to
take turtles.

Iroquois National Wildlife Refuge,
Alabama, New York 14003. Contact
Edwin H. Chandler, Refuge Manager, at
716-948-5445, Special Conditions:
Refuge areas designated by signs are
open to fishing during daylight hours
only. All areas, except Feeder Canal and
Oak Orchard Creek, are closed to
fishing from March 1 through July 14,
1961, and from October 1 through
November 30, 1981. Ice fishing will be
permitted only on Ringneck,
Schoolhouse, and Center Marshes. Ice
fishing will only be permitted during the
period December 19 through the last day
of February. No boats or other flotation
devices will be permitted, except that
boats without motors may be used on
Oak Orchard Creek from Knowlesville
Road to a wire two miles westward.
Firearms are not permitted in boats.
With the exception of ice fishing, fishing
on refuge impoundments will be limited
to posted areas on dikes and roads. No
wading or swimming is permitted,
Leaving boats, structures, or other
equipment overnight on the refuge is not
permitted.

Montezuma National Wildlife Refuge,
R.D. #1, Box 1411, Seneca Falls, New
York 13148. Contact Grady Hocutt,
Refuge Manager, at 315-568-5987.
Special Conditions: Spor! fishing in

State waters is permitted from the
refuge at locations designated by signs.
The provisions of this special
regulation supplement the regulation
which govern fishing on wildlife refuge
areas generally which are set forth in
Title 50, Code of Federal Regulations,
Part 33. The public is invited to offer
suggestions and comments at any time.
Note.—The Department of the Interior has
determined that this document Is not u
significant rule and does nol require a
regulatory analysis under Executive Orde;
12044 and 43 CFR Part 14.
Howard N. Larsen,
Regional Director, U.S. Fish and Wildlife
Service.
[FR Doc. §1-146 Filed 1-2-81: 8:45 am)
BILLING CODE 4310-55-M

50 CFR Part 33

Sport Fishing; Opening of Certain
National Wildlife Refuges to Sport
Fishing: Massachusetts, Maine, and
Vermont

AGENCY: United States Fish and Wildlife
Service, Interior.

ACTION: Special regulations.

sUMMARY: The Director has determined
that the opening to sport fishing of
certain National Wildlife Refuges in
Massachusetts, Maine, and Vermont is
compatible with the objectives for which
the areas were established, will utilize
renewable natural resource, and will
provide additional recreational
opportunity to the public.
DATES: January 1, 1981 through
December 31, 1981,
ADDRESSES: Contact the Refuge
Manager at the address and/or
telephone number below in the body of
Special Regulations.
FOR FURTHER INFORMATION CONTACT:
Howard N. Larsen, Regional Direclor.
U.S. Fish and Wildlife Service, One
Gateway Center, Suite 700, New!ton
Corner, Massachusetts 02158 (617-965-
5100 Ext. 200).
SUPPLEMENTARY INFORMATION: Sport
fishing is permitted on the National
Wildlife Refuges indicated below in
accordance with 50 CFR 33 and the
following Special Regulations. Portions
of refuges which are open to sport
fishing are designated by signs and/or
shown on maps available from
addresses indicated below and from the
Regional Director, U.S. Fish and Wildlif¢
Service, One Gateway Center, Suite 700
Newton Corner, Massachusetts 02158
The Refuge Recreation Act of 1962 (16
U.S.C. 460k) authorizes the Secretary of
the Interior to administer such areas [or
public recreation as an appropriate
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incidental or secondary Gse only to the
axtent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
asddition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,

operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which these
National Wildlife Refuges were
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
aclivities permitted by these regulations.

Sport fishing shall be in accordance
with all applicable State and Federal
reguiations subject to the following
special conditions:

§335 Special regulations; sport fishing;
for individual wildlife refuge areas.

Sport fishing is permitted on the
following areas: Great Meadows
National Wildlife Refuge, Weir Hill
Road, Sudbury, Massachusetts 01776.
Contact David Beall, Refuge Manager at
617-443-4661. Special Conditions: Sport
fishing is permitted during daylight
hours along the Concord River, Sudbury
River, Harvard Pond and ponds in the
Wes! Bedford area. Foot access for this
purpose is permitted.

Oxbow National Wildlife Refuge,
Harvard, Massachusetts, under
administration of Great Meadows
National Wildlife Refuge, Weir Hill
Road, Sudbury, Massachusetts 01776.
Contact David Beall, Refuge Manager, at
617-443-4661. Special Conditions: Sport
fishing is permitted during daylight
bours along the Nashua River. Foot
access for this purpose is permitted.

Parker River National Wildlife Refuge,
Northern Boulevard, Newburyport,
.\’hSSHLIhUBQ"! 01850. Contact George
Gavutis, Refuge Manager, at 617-465-
3753. Special conditions: There is no
freshwater fishing on Parker River
National Wildlife Refuge. Saltwater
sport fishing is permitted only on the
ocean beach as follows:

Walk-in Fishermen:
Enlire year: Day only, no permit required.
May 1 through October 31: Day and night.
Night permit required.
Over-the-sand surf fishing vehicles:

May 1 through October 31 only, permit
required.

May 1 through May 22, day and night.

May 22 through September 7, night (6:00 PM
to 8:00 AM) only.

No vehicle shall be operated on the beach
between the hours of 8:00 AM 1o 6:00 PM.
During these hours all permit vehicles
shall remain in the designated over-the-
sand fishing vehicle parking area in the
unvegetated area between the dunes at
the east end of Beach Access Trall £2 or
exit from the beach area.

September 8 through October 31, day and
night.

No fishing or vehicles are itted on the
northern one-quarter mile of beach east
of Lot 1 from 8:00 AM to 6:00 PM,

Permit requirements are as follows:
Night permittees may enter the refuge
only until dusk except they may enter
until 10:00 PM from May 22 through
September 7. Night permittees may
remain on the refuge, or may exit
through a one-way gate at any time.
Vehicles with the special permit may be
on the ocean beach only when the
occupants over 12 years old are actively
engaged in surf fishing and each have at
least one fishing rod. Permission to
inspect vehicle, sanitary facilities, and
all fishing equipment must be granted to
refuge agents upon request. Vehicles
with sleeping compartment interiors not
visible for inspection are prohibited
from all refuge lots between 8:00 PM and
6:00 AM. All vehicle permits must be
affixed to the vehicles as instructed at
the time of issuance. Motorcycles, or
any vehicle deemed improper by refuge
agents, may not receive the permit,
"Light Truck" type traction treads
designed primarily for use in snow and
mud are not permitted. Over-the-sand
surf fishing vehicles must be registered
and equipped with spare lire, shovel,
jack. tow rope, or chain, board or similar
support for jack, and low-pressure tire
gauge. Vehicles, under the terms of an
over-the-sand surf fishing permit, may
drive only on designated beach access
routes and on the unvegetated beach
east of the line formed by the eastern
base of the dunes, The maximum speed
limit in these areas is 15 miles per hour.
Ruts or holes resulting from freeing a
stuck vehicle shall be promptly filled in
by the operator. Tires must be properly
deflated to permit sufficient flotation
while vehicle is operated over sand.
Riding on fenders, tailgates, roof, or any
other position outside the vehicle is
prohibited. Failure to comply with any
State or Federal regulation shall be
grounds for immediate cancellation of
all permits.

Vehicle must stay 50 feet away from
tern nesting areas marked by signs. The
maximum speed limit past tern areas is
five miles per hour.

Monomoy National Wildlife Refuge,
Chatham, Massachusetts, under

administration of Parker River National
Wildlife Refuge, Northern Boulevard,
Plum Island, Newburyport,
Massachusetts 01850. Contact George
W. Gavulis, Jr., Refuge Manager, at 617~
465-5753. Special conditions: Sport
fishing in tidal and fresh waters is
permitted 24 hours per day from refuge
lands. Boats may be beached on the
refuge and wilderness areas.

Moosehorn National Wildlife Refuge,
Box X, Calais, Maine 04619. Contact
Douglas Mullen, Refuge Manager, at
207-454-3521. Special conditions: Sport
fishing is permitted during daylight
hours on areas designated by signs as
open. The use of boats without motors is
permitted on Bearce, Conic and
Cranberry Lakes.

Missisquoi National Wildlife Reguge,
Swanton, Vermont 05488, Contact
Thomas Mountain, Refuge Manager, at
802-868-4781. Special conditions: Sport
fishing is permitted in Lake Champlain,
and the Missisquoi river from refuge
lands. The use of firearms to take fish is
prohibited.

The provisions of this special
regulation supplement the regulations
which govern fishing on wildlife refuge
areas generally which are set forth in
Title 50, Code of Federal Regulations,
Part 33, The public is invited to offer
suggestions and comments at any time.

Note.—The Department of the Interior has
determined that this document is not a
significan! rule and does not require a
regulatory analysis under Executive Order
12044 and 43 CFR Part 14,

Howard N. Larsen,

Regional Director, U.S. Fish and Wildlife
Service.

[FR Doc. 51-345 Filed 1-2-81: 845 am)

BILLING CODE 4310-55-M




Proposed Rules

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Penaity for Early Withdrawals of Funds
From Share Certificate Accounts in the
Event of Bankruptcy

AGENCY: National Credit Union
Administration.

AcTION: Notice of Proposed Rulemaking.

SUMMARY: The National Credit Union
Administration (NCUA) Board is
considering amending the penalty for
early withdrawals of funds from share
certificate accounts to permit penalty-
free withdrawal in the event of °
bankruptcy of the certificate holder.

DATES: Comments must be received by
February 23, 1981.

ADDRESS: Interested parties are invited
to submit written data, views, or
comments regarding the proposed rule
to Robert S. Monheit, Regulatory
Development Coordinator, National
Credit Union Administration, 1776 G
Street NW, Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Randall J. Miller, Director, Division of
Regulatory Policy and Research, Office
of Policy Analysis, National Credit
Union Administration (202-357-1091).
SUPPLEMENTARY INFORMATION: The
NCUA Board is considering amending
the early withdrawal penalty rule to
permit penalty-free early withdrawals of
funds in share certificate accounts in the
event of the bankruptcy of the certificate
holder. Under current rules, Federal
credit unions are required, with certain
exceptions, to impose a penalty upon

the withdrawal of share certificate funds
prior to maturity. Where the original
maturity of the share certificate is one
year or less, the minimum required
penalty generally is an amount equal to
the lesser of all dividends for 90 days on
the amount withdrawn or all dividends
on the amount withdrawn since the date
of issuance or renewal. Where the
original maturity is greater than one
year, the minimum penalty is an amount

equal to the lesser of all dividends for
180 days on the amount withdrawn or
all dividends on the amount withdrawn
since the date of issuance or renewal,

Imposition of the early withdrawal
penalty when funds are withdrawn in
the event of bankruptcy may reduce the
assels available to pay the claims
against the debtor’s estate. The NCUA
Board believes that adoption of a
bankruptcy exception would not
significantly increase the administrative
burden of determining the applicability
of the penalty since the exception, as in
the case of the current exception
providing for penalty-free withdrawals
where an IRA/Keogh shareholder is
59% or disabled, would be subject to
well-defined criteria.

Specific comment is requested on
whether such an exception, if adopted,
should:

(1) Apply to corporations as well as to
individuals with regular incomes and
small sole proprietors (Chapter 13);*

(2) apply to liquidations (Chapter 7),
municipal debt adjustments (Chapter 9),
rehabilitations and reorganizations
(Chapter 11) and, in the case of
individuals, extended repayment plans
(Chapter 13) under the bankruptcy code;

(3) permit penalty-free withdrawals to
be made upon the filing of a petition for
bankruplcy or only upon an
adjudication of bankruptcy or a court
ordered distribution of the debtor’s
estate; and

{4) permit penalty-free withdrawals to
be made by a debtor-in-possession as
well as by a trustee in bankruptcy.

By order of the National Credit Union
Administration Board, December 18, 1980,
Rosemary Brady
Secretary to the Board,

December 29, 1980,
|FR Doc. 81-135 Filed 1-2-81; 845 am]
BILLING CODE 7535-01-M

12 CFR Part 701

Retirement Accounts

AGENCY: National Credit Union
Administration.

AcTiON: Notice of Proposed Rulemaking.

sumMMARY: The National Credit Union
Administration is considering proposed
rules that would: (1) enable share

*Chapter references are to Title 11 of the United
Stales Code entitled “Bankruptcy.”

Federal Register
Vol. 46, No. 2

Monday, January 5. 1881

certificates held in Individual
Retirement Accounts (“IRAs") and
Keogh (H.R. 10) plans to accommodate
routine additions more conveniently;
and (2) increase, revise, or eliminate the
current dividend ceiling payable on the
IRA/Keogh accounts. The proposed
rules would facilitate the use of share
certificates for retirement savings and
encourage the increased use of IRA/
Keogh plans consistent with the inten!
of Congress in the Employees
Retirement Income Security Act (ERISA]
of 1974 to encourage individuals to save
for their retirements.

DATES: Comments must be received by
March 20, 1981.

ADDRESS: Interested parties are invited
to submil written data, views, or
arguments regarding the proposed rules
to Robert Monheit, Regulatory
Development Coordinator, National
Credit Union Administration, 1776 G St
NW, Washington, DC, 20456,

FOR FURTHER INFORMATION CONTACT:
Dan Gordon, Financial Economist,
Office of Policy Analysis, National
Credit Union Administration at (202}
357-1090.

SUPPLEMENTARY INFORMATION: Although
the intent of the Employee Retiremen!
Income Security Act of 1974 is to *
encourage qualified individuals to
develop their own pension plans, IRAs
and Keoghs have not been fully utilized,
In 1977, only 3.3 percent of eligible
taxpayers in the $11,000 to $15,000
income class held some form of
retirement account in a depository or
nondepository institution, while 52.4
percent of those with incomes of $50,000
or more held some form of retiremen!
account. In view of the Congressions!
intent to encourage individuals to save
for their retirement, NCUA is
considering regulatory actions that
would increase the attractiveness oi
IRA /Keogh accounts at Federal credi!
unions by reducing present
adminsitrative obstacles to periodic
additions to IRA/Keogh accounts and
by increasing the yield available to
retirement savers.

The current dividend ceiling on
retirement accounts is the greater of (1)
9% percent or (2) the lesser of 12 percen!
or the average 2% year yield on United
States Treasury securities. Credit unions
also may pay a maximum rate equal 0
one-guarter of one percent above the
discount rate for 26 week Treasury bills
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for funds invested in 26-week money
market certificates.

NCUA regulations permit regularly
scheduled additions to a share
certificate account, including variable
ceiling accounts, without changing the
maturity of the account, so long as the
date and amount of each addition is
arrunged for at the time the account is
opened. Rates paid on additions would
he equal to the originally agreed upon
contract rate. NCUA rules require that
additions be specifically arranged for in
advance to encourage credit union
members to set up and save according 1o
an established plan rather than attempt
io time account additions to take
advantage of interest rate variations.

The National Credit Union
Administration requests comment on
four options designed to reduce the
administrative complexities associated
with IRA/Keogh funds and to provide a
more altractive yield to retirement
savers, Options 1 and 2 provide for the
creation of a new IRA/Keogh one-year
notice account that would facilitate the
receipt of periodic additions. Option 3
presents three alternative ceiling rate
options that could be applied to the
currently authorized retirement accounts
ot the notice accounts presented in
Options 1 and 2. Option 4 provides for
the creation of a new IRA/Keogh share
accoun! with 8 minimum maturity of 14
days and with no prescribed dividend
rz{l{mg A discussion of the four options

ollows,

Options 1 and 2—Create IRA/Keogh
Notice Account to Facilitate Periodic
Additions

A notice account is an account from
which funds may not be withdrawn
prior to the expiration of a period of
nolice which must be given by the
shareholder a specified number of days
in advance of withdrawal. Notice could
lake a variety of forms including a
specific written notice from the
shareholder or arrangements in which
notice is given automatically on the
anniversary of the account or each time
an addition to the account is made.
Under Option 1:
(2] A one-year notice of intent to
Withdraw on a specified date is
required;
(b) The Federal credit union may
teept additions to the account at any
lime up to 14 days before the expiration
ténd of the notice period, and all funds
In shares could be withdrawn upon the
#Xpiration of the notice period;
(¢) Dividends could be paid on all
dditions to the account at the specified
tontract rate; and
[d) An early withdrawal penalty
“ould be imposed on withdrawals made

prior to the expiration of the one-year
notice period.

Under Option 2:

(a)] A one-year notice of intent to
withdraw on a specified date is
required;

(b) The Federal credit union may
accepl additions to the account at any
time, but the amount withdrawn could
not exceed the amount in shares at the
time of notice;

(¢) Dividends could be paid on all
additions to the account at the specified
contract rate; and

(d) An early withdrawal penalty
would be imposed on withdrawals made
prior to the expiration of the one-year
notice period.

A strength of these options is that
they establish IRA/Keogh accounts that

wreadily accommodate routine periodic

additions and can easily be understood
by both shareholders and the Federal
credit unions authorized to offer the
accounts. Under both Options 1 and 2
the one-year notice required for
withdrawal accommodates IRA
shareholders’ annual rollover privilege
as provided by in the amended ERISA; it
also facilitates shareholders shifting to
more altractive retirement investment
alternatives when they exist, as
contemplated by the recent amendment
to ERISA. NCUA believes that
structuring either account as a one-year
notice account is preferable to
establishing an account with a stated
maturity of one year that could accept
periodic additions. A notice account
would tend to lessen deposit volatility
since funds would not mature
automatically at the end of a year.

Option 1 would make the
administration of the notice account less
complex since all funds could be
withdrawn at one time. Under this
Option, however, the ability to make
additions up to 14 days prior to the
expiration of the notice period would
make it possible for shareholders to
earn a high rate of dividends on very
short-term funds.

Options 1 and 2 establish a minimum
maturity of one year on IRA/Keogh
accounts. Federal credit unions have
been authorized to offer a notice
account with a maturity of 90 days.
However, additions are not permitted
unless contracted in advance. Under the
proposed one-year notice account in
Options 1 and 2, additions will be
permitted at any time without prior
contractual arrangements between the
shareholder and the Federal credit
union, This change removes existing
regulatory restrictions.

Option 3—Increase, Revise, or
Eliminate IRA/Keogh Dividend Ceilings

Options 1 and 2 deal primarily with
the administrative problems of making
routine additions to IRA/Keogh
accounts, but do not address the issue of
what dividend ceilings. if any, should be
applied. NCUA is considering the
following dividend ceiling options that

. could be applied to the current

retirement account or the notice
accounts presented in Options 1 and 2.

(a) Prescribe no dividend ceiling;

(b) Establish a fixed ceiling at a rate
considerably above current rate ceilings.
Within the ceiling rate limitations,
Federal credit unions could change the
rate paid on the account with one year's
notice or change the rate immediately if
required by a regulatory ceiling rate
change; or

(c) Establish a floating ceiling indexed
to the rate on U.S. Government
securities of specified maturity (e.g., 91
day, 182 day, one year, or two and a half
year Treasury security yield). Change in
the ceiling rate could occur quarterly,
semi-annually, or annually.

Option 3(a) and 3(b) would represent
a liberalization of the current dividend
ceiling now existing on IRA/Keogh
accounts. Option 3(c) most likely will
result in a liberalization of the
regulation. However, there is the
possibility that the choice of an index
different from those included in the
current regulation could result in a
lower rate ceiling at certain stages of the
interest rate cycle.

Option 4—Create 14-day IRA/Keogh
Share Account

NCUA also is considering
establishment of an IRA/Keogh share
account with a minimum required
maturity or notice period of 14 days, No
dividend ceiling on this special category
would be prescribed. This option would
provide maximum flexibility to Federal
credit unions in structuring retirement
accounts. [

NCUA believes that the proposals
presented would enable Federal credit
unions to tailor IRA/Keogh plans to
specific member needs and market
circumstances and thereby attract and
retain relatively stable retirement funds.
In addition, these proposals would
encourage savings and, by enhancing
the competitive posture of Federal credit
unions vis-a-vis nondepository
institutions, would enable Federal credit
unions to function more safely and
soundly in increasingly competitive
financial markets. NCUA is concerned,
however, that adoption of any of the
proposals making IRA/Keogh accounts
significantly more attractive could
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encourge credit union members not
qualifies to open IRA /[Keogh accounts to
open such accounts, To lessen the
potential for abuse, NCUA is
considering adoption of a provision
requiring an appropriate official of the
Federal credit union to obtain
certification from each shareholder that
he or she qualifies to hold an IRA/
Keogh account. Such certification for
IRAs might include presentation of a W~
2 form indicating eligibility.

To aid in its consideration, comments
are requested on the four options
discussed above. Specific comments are
also requested on:

(1) The minimum required early
withdrawal penalty that should be
imposed on withdrawals prior to the
receipt and expiration of the one-year
notice period under Options 1 and 2;

(2) The potential for misuse of IRA/
Keogh accounts under any of the options
and steps that might be taken to lessen
the potential for misuse;

(3) The ceiling rate options (e.g., no
ceiling, fixed rate ceiling, or floating
ceiling) that would be most attractive to
Federal credit unions and their
members;

{4) The Treasury bill maturity that
should be selected as the index if a
floating rate ceiling were adopted
(Option 3{c)) and the frequency of
change in the ceiling rate (e.g., quarterly,
semi-annually, annually);

{5) The potential impact of the
proposals on share stability at Federal
credit unions;

{6) The effect of the proposals on the
earnings of Federal credit unions; and

(7) Whether, in the event any of the
options is adopted, Federal credit unions
should be authorized to permit existing
IRA/Keogh shareholders to immediately
convert their accounts without
imposition of the early withdrawal
penalty.

Comment also is solicited on any
other proposals that would reduce the
administrative complexities of using
share accounts to fund IRAs and
Keoghs.

By order of the Board, December 18, 1980.
Rosemary Brady,

Secretary to the Board.

December 29, 1980,
[FR Doc. M1-136 Filed 1-2-81: £45 am|
BILLING CODE 7535-01-M

12 CFR Part 701

Effective Date of Share Certificate
Celling Rates

AGENCY: National Credit Union
Administration.

AcTION: Notice of Proposed Rulemaking.

suMMARY: The National Credit Union
Administration (NCUA) Board proposes
to adopt rules reducing the period
between the announcement and the
effective date of share certificate
dividend ceilings based on the discount
yields of United States Treasury
securities. Under the current rules, the
ceiling rates based on Treasury
securities are announced on Monday
(occasionally on Friday) and are
effective the following Thursday, Under
the proposed rules, the ceiling rates
announced by Treasury would become
effective on the following day, or as an
alternative, two days afterward.
DATES: Comments must be received by
February 23, 1981.
ADDRESS: Interested parties are invited
to submit written data, views, or
comments regarding the proposed rules
to Robert S. Monheit, Regulatory
Development Coordinator, National
Credit Union Administration, 1776 G St.,
NW, Washington, DC 20456.
FOR FURTHER INFORMATION CONTACT:
Randall J. Miller, Director, Division of
Regulatory Policy and Research, Office
of Policy Analysis, National Credit
Union Administration (202)-357-1090.
SUPPLEMENTARY INFORMATION: With one
exception, the dividend ceiling payable
on share certificates is the greater of (1)
9%% or (2) the lesser of 12% or the
average 2% year yield for United States
Treasury securities, The exception is
share certificates with minimum
denominations of $10,000 and minimum
maturities of 28 weeks. The dividend
ceiling on these share certificates is the
greater of (1) the share certificate
dividend ceiling or (2) one quarter of one
percent greater than the discount rate
for 26 week Treasury bills. U.S, Treasury
bills maturing in 26 weeks normally are
auctioned on Monday (occasionally on
Friday) and, under current rules, the
dividend ceiling based on the discount
vield (auction average) is effective the
following Thursday, the day on which
the Treasury Bills are issued. This
dividend ceiling is effective until the
next issuance of 26 week United States
Treasury bills. The average 2% year
yield on United States securities is
announced by Treasury on Monday
(occasionally on Friday) afternoon
(based on the average 2% year yield for
the five business days ending on
Monday) and, under current rules, the
dividend ceiling based on that average
2% year yield are effective for a two-
week period beginning on the following
Thursday.

In order to more closely link the
dividend ceiling payable on share

certificates with current market rates,
the NCUA Board proposes to adopt
rules reducing the time between the
announcement and effective date of th:
dividend ceilings. Under the proposed
rules, the dividend ceilings announced
by Treasury would be effective for a
share certificate issued on the following
day, or two days later, rather than on
the following Thursday. Comment is
requested on whether these alternatives
would allow sufficient time for credit
unions to make any changes necessary
for implementation of the new dividend
ceilings. Comment is particularly
requested on potential problems that
credit unions may encounter in (1)
obtaining information on the new
dividend ceilings and (2) posting or
advertising the new ceiling.
By order of the National Credit Union
sAdministration Board, December 18, 1580.
Rosemary Brady,
Secretary to the Board.
December 29, 1980.
{FR Doc. 81-137 Filed 1-2-81: 845 am|
BILLING CODE 7535-01-M

12 CFR Parts 701 and 741

Organization and Operations of
Federal Credit Unions and

ts for Insurance and
Voluntary Termination of Insurance;
Correction

AGENCY: National Credit Union
Administration.

ACTION: Proposed Rule; Correction.

SUMMARY: On December 17, 1980, (45 FR
82955) the National Credit Union
Administration published in the Federal
Register a proposed rule which adopts
the Board policy of requiring each
Federally insured credit union to file
Financial and Statistical report on a
semi-annual basis. The previous
practice required only an annual report.
The National Credit Union
Administration Board approved the use
of the current revised Forms FCU 109 (a,
b, ¢) by those credit unions filing their
semi-annual call reports, as instructed
by the Board.

The proposed regulation referenced
the Forms FCU 109 (a, b, ¢} as an
attachment to the regulation. The Form
was inadvertently omitted from the
publication, We dre, therefore,
publishing the Form at this time to
accompany the proposed regulation
DATES: Comments are due on or before
February 17, 1981, There is no change
from the original due date.

ADDRESS: Send comments to: Robert 5
Monbheit, Regulatory Development
Coordinator/Senior Attorney, Office of
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General Counsel, National Credit Union
Administration, 1776 G Street, NNW.,
Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT:
steven R. Bisker, Office of General
Counsel, or Mike Fischer, Office of
Examination and Insurance, at the
sbove address. Telephone numbers:
(202) 357-1030 (Mr. Bisker), (202) 357~
1085 (Mr. Fischer).

Rosemary Bmd)’.

Secretary, NCUA Board.

December 29, 1980,

BLUNG CODE 7535-01-M
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ITEM
1~

e ===

INSTRUCTIONS

ASSETS

. Outstanding Balances of Lines of Credit Loans to Members

(Acet. 702), Report the outstanding balances as of the
report date in all approved line of credit sccounts to
members. Open-end loans, granted under “Special Loan
Plans” should not be reported in this item; such loans are
to be reported in item 1d.

. Real Estate Loans (Acct, 703). The total amount of first

lien real estate loans to members outstanding ss of the
report date should be recorded in thissccount. Only thoss
loans with original maturities in excess of 12 years should
be reported on this line.

Losn Balances Fully Secured By Shares {Acct. 708).
Report the amount of loans to members outstanding as
of the report date that are completely secured by pledged
shares,

. Al Other Losas to Members. This amount should be the

residus! of loans to members after lines of credit, real
estate loans, and loan balances fully secured by shares
have been deducted. Include Accounts 701, 704, 705,
707,708 and 709.

. Total Loans to Members (Acct. 700). Include all loans to

members (including Lines of Credit, Real Estate Loans
and Loans fully secured by shares) outstanding as of the
report date, Do not include joans to other credit unions
which are reported in the investment section,

All Other Loan Accounts (Acct. 710-718). Represents all
other foan accounts of the credit union such as loans
purchased, in whole or in part, from other credit unions,
any note or contract receivable resulting from the sale of
sssets and similar accounts, if any. Include Accounts 710
through 718, Do not inciude loans to other credit unions
which are reported in the investment section.

{Less) Allowsnce for Loan Losses (Acct. 719). This item,
if applicable to your credit union, represents the amount
st aside by the credit union which is necessary to absorb
possible losses on loans. This should not include amounts
reported in items 31 through 34 as reserves.

Net Loans Dutstanding. This represents the value of loans
outstanding net of the allowance for loan losses. Add
items 1e and 2 and subtract item 3,

Cash (Acct. 730-738). This account represents cash on
hand, petty cash, checking accounts, stc.

U.S. Government Obligations (Acct. 741). Represents the
“book value” of credit union funds invested in obligations
of the United States which are fully guaranteed as to both
principal and interest. The amounts reported in 6A plus
68 must equal the amount in 6C.

Federal Agency Securities (Acct. 742), Represents the
“book value” of credit union funds invested in agency
securities and participation certificates which are secured
by colfateral owned by these sgencies. The amounts
reported in 7A plus 78 must equal the amount in 7C.

Common Trust lavestments (Acct. 743). Represents the

“book value™ of credit union funds placed in common

trust fund investments such as ICU, NIFCUS, stc. The

:‘M:ums reported in 8A plus 88 must equal the amount
C.

ITEM

10 -

1 -

12 -

13 -

14 -

15 -

17 -

Shares, Deposits snd Certificates Invested in Corporate
Central Credit Unions (Accta744). Report the total
smount of shares, deposits and certificates invested in
Corporsts Central Credit Unions as of the report date.
Special share sccounts established in a corporate central
credit upion to fund the corporate central’s Central
Liquidity Facility stock subscription should not be
reported in this item; such accounts should be reported
in item 15. The amounts reported in 9A plus SB must
equal the smount in 8C.

Shares, Deposits and Certificates in Other Credit Unions
{Acct. 745). Represents the amount as of the repon
date of credit union funds invested in shares, deposits
end certificates of other credit unions, excluding corporate
central credit unions. The amounts reported in 10A plus
10B must equal the amount in 10C.

Shares, Deposits and Certificates in Banks, S&L's end
Mutual Savings Banks (Acct. 746). Represents theamount
of outstanding shares, deposits end certificates invested in
Banks, S&L’s snd MSB's as of the report date. The
amounts reported in 11A plus 118 must equal the amount
in 11C.

Loans to Other Credit Unions (Acct. 747). Represents
the amount outstanding of loans made to other credit
unions as of the report date, The amounts reported in
12A plus 128 must equal the amount in 12C,

All Other Investments. This amount should reficct all
other investments other than those listed in items 6
through 12 and item 14, as of the report date. Include
Accounts 748, and 752 through 759.

Investment in Central Liquidity Facility (Acct, 751)
Represents the total amount of shares invested directly
or indirectly in the Central Liquidity Facility as of the
report date, Credit unions that have goined access 1o the
Central Liquidity Facility (CLF) through a CLF Agent
member should report on this line the amount of their
“CLF Stock Reimbursement” (a special share account
established in 3 corporate central to fund the corporate
central’s CLF stock subscription), A corporate central
credit union that is a member of a CLF Agent Group
should report on this fine the amount it has invested in
jts Agent Group Representative (AGR) to reimburse the
AGR for purchasing CLF stock on its behail,

(Less) Atlowance for Investment Losses (Acct. 759).
This item, if applicable to your credit union, represents
the amount set aside to absorb possible losses in the
liquidation of investments,

Net Investments. This represents the sum of items 6
through 14 less 15.

Land and Building (Net). Represents the amount of land
and building less depreciation on building, if any. (Ac-
count 771 plus 772 less 773).

Other Fixed Assets. Represents all other fixed assets of
the credit union such as furniture and fixtures, leasehold
improvements, less related depreciation items, il any.
Include Accounts 774 through 779,
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. Share Draft Accounts.

Monetary Control Reserve Deposits (Acct. 793). Repre-
sants amounts deposited by the credit union in the
Federal Reserve Bank or Branch or any pass-through
Financial Institution as required reserves to comply with
the Federal Reserve Board’s Regulation “D“ require-
ments,

All Other Asssts, Reprasants all other assets of the
credit union not included in the above items, Includes
such items as prepaid expenses and insurance, accounts
receivable, accrued incoms, etc. Include Accounts 720
through 729, 760 through 769, 780 through 789 and 730
through 792, and 794 through 789,

Total Asszts. Represents the sum of the amounts in items
4,5,16,17,18, 19 and 20 (total columng).

LIABILITIES/SAVINGS/EQUITY

Promissory Notes (Certificates of Indebtedness) (Acct
812). Report the amount of funds borrowed by the
credit union from individuals for which 3 promissory
note (Cl) was issued, The smounts reported in items
22A plus 228 must equal the amount in item 22C,

Reverse Repurchase Transactions (Acct, 813). Report
the outstanding balance of funds borrowed by the credit
union from any sourcs, using its securities a3 collateral
on the loans.

Other Notes Payable (Acct §14). Represents the amount
of lability of the credit wnion for borrowed funds, other
than those reported in items 22 and 23, The amounts
reported in items 24A plus 248 must equal the amount in
item 24C.

Accrued Interest Payable (Acct. B818). Represents the
amount of interest accrued on all notes and borrowings
of the credit union. Do not include interest on deposits.

Accounts Payable (Acct, 800-809). Represents all ac.
counts payable of the credit union such as undistributed
payments, undistributed payroll deductions, etc. Include
Accounts 800 through 809.

Dividends/Interest on Shares/Depasits - Payabls (Acct.
820). This account should reflect the total amount of
dividends/interest on shares/deposits payable that are
declared for the last dividend period and not paid.

AN Other Liabilities. This is 2 balancing item and repre-
sents all other liability accounts that are not shown
separately. Include such items as taxes payable, accrued
expenses, deferred income, etc. Include Accounts 830
through 889.

Total Liabilities. This represents the sum of items 22
through 28 (Total Column),

Share Certificates aod Time Deposits. Represents the
total amount of regulsr, Money Market, Jumbo and
other share certificates and time deposits heid by the
credit union members, if any. The sum of the amounts
in the two maturity categories for share certificates must
equal the total,

Repressnts the total amount
outstanding of share draft accounts held by the credit
union members,

ITEM

31 -

32 -

3 -

348 -

41 -

c.

d.

Member Deposits. Represents the amount of deposits
(not shares) of members in the credit union. For use by
State chartered credit unions only.

Other Member Savings. This amount represents the total
member savings of the credit union, excluding share draft
accounts, share certificates and member deposits.

Non-member Savings. This represents the total amount of
non-member savings in the credit union. Primarily
spplicable to Limited Income Credit Unions.

Total Savings/Shares/Deposits. Represants the sum of
amounts held in all, $avings/shares/deposits accounts of
members and non-memberss Includes Share Certificates,
Share Draft Accounts, Public Unit Accounts, Retirement
Plans and special share accounts such as Christnas and
Vacation accounts, if any. The sum of the Total Columns
of items 30a, 30b, 30¢, 30d, and 30e must equal 301.

Regular/Statutory Resarve (Acct. 931). Represents the
statutory (regular) reserva balance s of the raport date,

Iovestment Valuation Reserve (SCU's only). Represents
the resarves to cover the excess of Book Value over
Market Value for investments other than those authorized
for Federal cradit unions by Section 107 of the Federal
Credit Union Act. For use by state chartered credit
unions only.

Special Reserves. This repressnts any other reserves
required by regulstion, special agreement or order of the
credit union's supervisory authority.

Other Reserves, Represents the sum of other reserve
accounts (excluding amounts in items 31, 32 & 33) such
as resarve for contingencies, additional reserves for losses,
insurance reserves, etc.,

Undivided Earnings (Acct. 940). Represents the total
amount of accumulated income or surplus of the credit
union, Should not include the amount of dividends and
interests on deposits paid or payable which are reported
in item 27,

Net Income (Loss). Represents the net income (loss)
from operations.

Total Liabilities, Savings and Equity. Represents the sum
of amounts in items 28, 30f and 31 through 36.

MARKET VALUES OF INVESTMENTS

Represents the market value, as of the statement date, for
the US. Government Obligations reported in item 6.

Represents the market value, as of the statement date, for
the Federal agency securities reported in item 7.

Identify any other investment reported in items 8 through
14 which have 3 market value below the reported amount
lin items 8 through 14) and show the market valug for
that investment(s) as of the statement date.

THE FOLLOWING INCOME AND EXPENSE ITEMS
SHOULD REFLECT TOTALS FOR THE PERIODS

OPERATING INCOME

Interest on Loant (Gross) (Acct. 110-118). Represents
the total amount of income from interest on loans.
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Q-

&5 -

4] -

L

-

80 -

51~

8-

(Less) Interest Refunded (Acct. 119), Represznts the
total amount of interest refunded,

Income from lavestments (Acct 120-128), Represents
the total amount of income earned on investments.

Other Operating Income (Acet. 130-169). Represents all
operating incoma other than income on loans and income
from investments received by tha credit union.

Total Gross Incoms. Represents the sum of items 41, 43,
44 minus item 42,

OPERATING EXPENSES

Employee Compensation (Acct. 210-219). Represents
the total amount of salaries paid to employees of the
credit union, including the treasurer, if paid. Also
includes reimbursement to sponsor when credit union
employees are on the sponsor company’s payroll.

Employee Benmefits (Acct. 220-229). Represents all
expenses of the credit union that relate to employes
benefits. Includes such items as pension plan costs,
employer’s social security taxes, unemployment compen-
sation taxes, and othar benclits pravided to employaes.

Travel and Conference Expease (Acct 230-239). Reprs-
wnts the amount of authorized expenses incurred by
employees and officers (including the treasurer) for
travel and sttendance at conferances and other mestings.

Associstion Dues (Acct. 240-249). Represents member-
ship dues and other fees paid 10 credit union organizations
of which the credit union is a member,

Office Occupancy Expense (Acct. 250-258). Repre-
sants ail expenses ralating to occupying an office includ-
ing rent, wtilities {except telephone) depreciation of
building if owned by the credit union, real estate taxes,
and amortization of leasehold improvements.

Office Operation Expense (Acct. 260-269), Represents
all expenses relating to the operation of an office includ-
ing communications, stationery and supplies, insurance,
furniture rental end/or maintenance, depreciation, bank
service charges, efc.

Educational and Promotional Expense (Acct. 270-279).
Represents expenses incurred for advertising in news-
papers, pariodicals, radio or television and publicity and
promotions in education of members.

Loan Servicing Expense (Acct. 280-289). Represents all
expenses incurred in the servicing of loans such as col-
lection expense, credit reports, recording fees, chatte!
lien insurance, ete,

Professional snd Outside Services (Acct. 290-299).
Represents expenses incurred by the credit union for such
items as legal fees, audit fees, accounting services, and
management and consultant fees,

ITEM

57 -

61 -

63 -

67 -

Provisien for Loss Lesses (Acct 300.309). Repressnts
the current period provision for all losses and related
tosts on loans and other receivables.

Member Insurance (Acct. 310-318). Represents the cost
of members’ insurance, including premiums paid for life
savings insurance, snnual share insurance premium and
borrowers protection insurance.

Operating Fees (Acct. 320-329). Represents the NCUA
annual opersting fee, state supervision fes and the cost
of periodic examinations assessed by the Supervisory
Agency, if any,

lnterest on Borvowed Money (Acct 340-349). Repre-
sents the interest cost to the ergdit union for borrowed
money. Interest paid on member aad non-member
deposits (if authorized in your State) should be included
in item 68, Interest on Depasits.

Annual Meating Expense {Acct. 350-353). Represents all
costs incurred by the credit union in connection with the
annual meeting of shareholders; includes costs of hall
rental, printing of notices, ste.

Miscellansous Operating Expense (Acct. 330-339, 360
-378). Includes all miscellancous operating expenses for
which no saparate expense categories are listed,

Totsl Operating Expenses Before Dividends and Intarest
on Deposits, Represents the sum of all expense items
listed above. umummso)

Net Onmiu ‘hm) Before Dividends and Interest on
Deposits, Rm the total smount of income or loss
resulting from operations (operating income less operating
expenses). ((tem 45 less item 61).

NON-OPERATING INCOME AND EXPENSES

Gain (Loss) on Investments (Acct 420). Report the
amount of non-operating income or expense resulting
from the gain or loss on investments.

Gain (Loss) on Disposition of Assets {Acct. 430). Report
the amount of non-operating income or expense resulting
from the disposition of assets.

Other Non-Operating Income (Exnml) (Acct. 440),
Represents miscellaneous non-operating income or
expenses.

Total Non-Operating Gains and Losses. The sum of items
63, 64, and 65,

Totsl Net Income (Loss) Belore Dividends/Interest on
Deposits. Represents the total amount of operating and
non-operating income or loss before the deduction of
dividends and interest on deposits. (Total of items 62
and 66).
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ITEM

70 -

n-

12 -

73~

14 -

15 -

76 -

-

ALLOCATION OF INCOME

Interest on Deposits, Represents interest paid on member
and non-member deposits (as authorized in your state).
gate chartered credit unions only,

Dividends (Acct. 380). Report the total amount of
dividends paid or declared on all savings accounts. If
dividends have not been declared enter the estimated
smount which will be required based upon the anticipated
dividend rate,

Net Income (Loss) After Dividends and Interest on
Deposits, Item 67 less items 68 and 69,

Transfer to Regular or Statutory Reserve. Report the
amount transferred from gross income to regular or
statutory reserves,

Provision for Loan Losses Adjustment. Enter the lesser of
the amount shown in the Provision for Loan Losses
Expense (item 55) or the Required Ressrve transfer
(item 71). This adjustment is necessary to eliminate the
double counting of transfers to the resarves through the
Provision for Loan Losses Expensa as wall as the direct
transfers to the Regular Reserve. The purposs of this
adjustment to permit the determination of the net effect
on retained earnings as a result of current operations.

Change to Undivided Earnings as » Result of Operations.
Item 70 plus 72 less 71, This item reprasents the amount
remaining from current earnings after paying all expenses,
including the cost of funds, providing for losses on loans
and meeting the net reserve transfer requirement.

CLASSIFICATION OF LOANS OUTSTANDING

Classification of Loans Outstanding. This section calls
for the reporting of the number and amount of defin-
quent loans, current and less than two months delin-
quent, and the total number and amount of loans out-
standing including line of credit balances, if sny. Infor-
mation on loans definquent should be taken from 2
schedule of detinquent loans as of the report date.

OTHER LOAN INFORMATION

Loans Sold and Being Serviced by the Credit Union,
Record the number and the outstanding dollar amount
of loans soid 1o others which the credit union continues
10 service,

Real Estate Loans Made During Current Year. Record the
number and the dollar amount of real estate loans (first
lien with original maturities in excess of 12 years) made
during the current year,

Total Loans Made During Current Year. Report the total
number and amount of loans made during the current
year,

[FR Doc. 01-138 Filed 1-2-81; 845 um]
BILLING CODE 7535-01-C

ITEM
8 -

79 -

82 -

83 -

84 ~

Total Loans Made Since Organizstion. Report the total
number and amount of doans made since the organization
of the credit union.

Loans Charged Off Since Organization. Represants the
total amount of loans charged off since the credit union

was organized, Loans charged off during the current per-
jod should be added to tha amount ed on the prev-
jous period’s form to obtain the total charged off since
organization s of the report date,

Recoveries an Loans Charged OF Since Organization,
Represents the total amount of recoveries on previously
charged off loans since the organization of the credit
union. Add the amount recovered during the current per-
iod 10 the previous period’s total.

Net Loans Charged Off Since Organization. Represants
net charge offs; item 79 lgss item 80,

MISCELLANEOUS INFORMATION:

Doltar Amt. of Forward Commitments to Purchasa.
If the credit union is committed to purchase U.S, Govern-
ment obfigations or Federal agency securities at a future
date, report the totsl commitment as of the report date,

Number of Members st End of Month. Enter the actual
number of members of record as of the month end,
Do not anter the number of accounts,

Number of Potential Members. Represents the number of
sctual members plus persons in the field of membership
who have not yet jointed the credit union, If the field
of membership is stated in terms of the number of
families, use an average of 3 persons per family 1o estimate
the total potential membership.

SUPPLEMENTARY SCHEDULES FOR FINANCIAL
STATEMENTS

This schedule is to be used by those credit unions that
wish to provide additional information as to what is
included in any line item on either the Statement of
Financial Condition or the Statement of Income.
Schedules should be indentified alphabetically
beginning with “A", A separate schedule letter should
be used for each ling item on the Ststement of Financial
Condition or on the Statement of Income
for which a breakdown is shown on the Supplementary
Schedules page. The item number which is being further
defined will be shown in the “Ref. Item No.” column,
On the Statemant o Financial Condition and the State-
mant of Income » the item being further
defined on the Supplementary Schedules page should
have the schedule lerter shown in the “Ref.” column
for that item.
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SMALL BUSINESS ADMINISTRATION

13CFR Part 113

[Rev. 1, Amdt. 2]

Nondiscrimination in Financial
Assistance Programs of SBA;
Effectuation of Policies of Federal
Government and SBA Administrator

aAcencY: Small Business Administration.

ACTION: Proposed rule.

sumMARY: On November 6, 1978, an
smendment was made to Section 504 of
the Rehabilitation Act of 1973 by the
Rehabilitation, Comprehensive Services,
and Developmental Disabilities Act of
1978. In accordance with this
amendment Subsection 113,3-1(i) is
being added to include a prohibition
against the Small Business
Administration’s (SBA's) discriminating
against the handicapped in the
sdministration of its programs and
sctivities.

oATES: Comments must be submitted on
or before February 27, 1981.

ADDRESS: Submit comments to Doris A,
Dockett, Deputy Chief, Civil Rights
Compliance Division, Small Business
Administration, 1441 L Street, NW,,
Suile 1200, Vermont Building,
Washington, D.C. 20416.

FOR FURTHER INFORMATION CONTACT:

Doris A, Dockett at {202) 853-6054.
For the reasons set out in the

preamble, Part 113 of Title 13 of the

Code of Federal Regulations is amended

by adding paragraph 113.3-1(i):

§113.3-1 Consideration of race, color,
religion, sex, marital status, handicap, or
national origin.

[} SBA shall administer programs and
iclivities in the most integrated setting
appropriate to the needs of handicapped
persons, and shall not participate in a
contrsctual relationship that has the
effect of subjecting handicapped
persons to discrimination prohibited by
Section 504 of the Rehabilitation Act of
1973, as amended.

Dated: December 10. 19680.
A Vernon Weaver,
Administrator,

PR Do =123 Filnd 1-2-81; 845 um)
BILUNG CODE $025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 36
[Docket No. 13410; Notice No. 79-138]

Civil Helicopter Noise Type
Certification, Air Worthiness
Certification, and Acoustical Change
Approvais, Proposed Noise Standards
for Helicopters in the Normal,
Transport, and Restricted Categories
AGENCY: Federal Aviation
Administration (FAA), DOT.

AcCTION: Notice of reopening the
comment period,

SUMMARY: On July 19, 1979, the FAA
published Notice No. 78-13 containing
its proposed noise regulations governing
type certification, air worthiness
certification, and acoustical change
approvals for helicopters in the normal,
transport, restricted categories (44 FR
42410). The notice provided that
comments on the proposal were to be
received on or before November 19,
1979. Subsequently, the FAA granted a
request to extend the comment period 60
days until January 19, 1980 (44 FR 61376;
October 25, 1979). Recently, the FAA
was requested to reopen the comment
period to receive yet further information
on the matters addressed in Notice No.
79-13. This notice grants that request in
the public interest.

DATES: Comments mus! be received on
or before March 5, 1981.

ADDRESSES: Send comments on the
proposal in duplicate to: Federal
Aviation Administration, Office of the
Chief Counsel, Attn: Rules Docket
[AGC-204), Docket No. 13410, 800
Independence Avenue, SW.,
Washington, D.C. 20591.

Or deliver comments in duplicate to:
FAA Rules Docket, Room 916, 800
Independence Avenue, NW.,
Washington, D.C. 20591.

Comments must be marked "Docket
No. 13410." Comments may be examined
in the Rules Docket weekdays, except
Federal holidays between 8:30 a.m. and
5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Richard N. Tedrick, Noise Policy and
Regulations Branch (AEE-110), Noise
Abatement Division, Office of
Environment and Energy, Federal
Aviation Administration, 800
Independence Avenue, Washington,
D.C. 20591; telephone (202) 755-9027.

SUPPLEMENTAL INFORMATION:

Background

Notice No. 79-13 (44 FR 42410; July 19,
1979) proposes noise standards for

helicopters certificated in the normal,
transport, and restricted categories. For
purposes of the proposal, “helicopters”
include other aircraft for which lift is
furnished, in whole or in part, by an
engine-driven rotor during takeoff,
hover, or landing. The proposal covers
noise levels and test procedures for the
issuance of new type certificates and of
original standard airworthiness
certificates and restricted category
airworthiness certificates for newly
produced helicopters of older design
types. It also would prohibit certain
changes in type designs of helicopters
that might increase their noise levels
beyond prescribed limits. The original
comment period for Notice No. 79-13
would have closed on November 19,
1979, but was extended to January 19,
1980.

On November 7, 1980, management
representatives of Bell Helicopter,
Boeing Vertol, Aerospatiale, and
Sikorsky Aircraft met with the FAA
Administrator regarding the FAA's
consideration of helicopter noise
standards. Al that meeting those
representatives indicated they wished to
submit additional materials for
consideration in that rulemaking. By
letter, dated November 12, 1980, Mr. G. J.
Tobias, on behalf of the management
representatives, formally petitioned the
Administrator to reopen the comment
period for Notice No. 79-13 for
approximately 30 days to permit the
submission of additional materials
petitioner believes are pertinent to the
issues and which could significantly
impac! the FAA's decisions in its
development of final regulatory action.
The petitioner stated that since the close
of the comment period several
significant events dictate submission of
additional information in the interest of
developing a well-reasoned regulatory
decision. The FAA notes that, while the
notice and extension provided a
comment period in excess of 180 days,
the proposal is complex both technically
and in the nature of its potential
economic, environmental, and
regulatory impacts.

On December 17, 1980, the FAA
received from the helicopter
manufacturers representatives a
document entitled “Helicopter
Manufacturers Economic Impact
Assessment of FAA Proposed
Helicopter Certification Noise Rules
(NPRM 79-13)," dated December 15,
1980. To ensure that there is an
adequate opportunity for interested
persons to review that submission and
to present any other new, available
information, the FAA concludes that
reopening the comment period for a
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limited period would be in the public
interest and that the additional lime is
adequate but would not unduly delay
achieving the environmental benefits
contemplated from the proposal.

Reopening the Comment Period

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the camment period for Notice No. 79-13
(44 FR 42410; July 19, 1979; and 44 FR
61376; October 25, 1979) is hereby
reopened until March 5, 1981.

(Secs. 313(a), 601{a), 803, and 611(b), Federal
Aviation Acl of 1958, as amended (49 U.S.C.
§5 1354(u), 1421{u), 1423, and 1431(b}); Sec.
6(c), Department of Transportation Act, {49
1).5.C, 1655(c)) Title I, National
Environmental Policy Act of 1968 {49 U.S.C.
§ 4321 et seq.): Executive Order 11514, March
5, 1970; and 14 CFR 11.45).

Note.—~The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979). A copy of the draft
evaluation prepared for that action is
contained in the regulatory docket. A copy of
it may be obtained by contacting the person
identified above under the caption “For
Further Information Contact.”

Issued in Washington, D.C.. on December
24, 1080,

J. E. Wesler,

Director. Office of Environmental and Energy.
[FR Doc. 81-110 Filed 1-2-51: 645 am|

BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-GL-46]
Proposed Designation of Transition
Area; Delaware, Ohio

AGENCY: Federal Aviation
Administration (FAA), DOT.

“ACTION: Notice of proposed rule making.

SUMMARY: The nature of this Federal
action is to designate controlled
airspace near Delaware, Ohio, to
accommodalte a new instrument
approach into Delaware Municipal
Airport, Delaware, Ohio, which was
established on the basis of a request
from the local Airport officials to
provide that facility with instrument
approach capability. The intended effect
of this action is to insure segregation of
the aircrafl using this approach
procedure in instrument weather
conditions from other aircraft operating
under visual conditions.

DATES: Comments must be received on
or before January 26, 1981,

ADDRESSES: Send comments on the
proposal to FAA Office of Regional
Counsel, AGL-7, Attention: Rules

Docket Clerk, Docket No. 80-G1L-48,
2300 East Devon Avenue, Des Plaines,
Illinois 60018,

A public docket will be available for
examination by interested persons in
the Office of the Regional Counsel,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, [llinois
60018,

FOR FURTHER INFORMATION CONTACT:
Doyle W. Hegland, Airspace and
Procedures Branch, Air Traffic Division,
AGL-530, FAA, Greal Lakes Region,
2300 East Devon Avenue, Des Plaines,
Illinois 60018, Telephone (312) 6944500,
Extention 458.

SUPPLEMENTARY INFORMATION: The floor
of the controlled airspace in this area
will be lowered from 1200" above ground
to 700° above ground. The development
of the proposed instrument procedure
requires that the FAA lower the floor of
the controlled airspace to insure that the
procedure will be contained within
controlled airspace. The minimum
descent altitude for this procedure may
be established below the floor of the
700-foot controlled airspace. In addition,
aeronautical maps and charts will
reflect the area of the instrument
procedure which will enable other
aircraft to circumnavigate the area in
order to comply with applicable visual
flight rule requirements.

Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communications
should be submitted in triplicate to
Regional Counsel, AGL-7, Great Lakes
Region, Rules Docket No. 80-C1-46,
Federal Aviation Administration, 2300
East Devon Avenue, Des Plaines, lllinois
60018. All communications received on
or before January 26, 1981, will be
considered before action is taken on the
proposed amendment. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue, S.W.,
Washington, D.C. 20591, or by calling
(202) 426-8058. Communications must
identify the notice number of this
NPRM, Persons interested in being

placed on a mailing list for future

NPRMs should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedures.

The Proposal

The FAA is considering an
amendment to Subpart G of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) to establish a 700-foot
controlied airspace transition area near
Delaware, Ohio. Subpart G of Part 71
was republished in the Federal Register
on January 2, 1980, (45 F.R. 445).

The Proposed Amendment

Accordingly, the FAA proposes to
amend § 71.181 of Part 71 of the Federa!
Aviation Regulations as follows:

In § 71.181 (45 FR 445) the following
transition area is added:

Delaware, Ohio

That airspace extending upward from
700" above the surface within an 8 mile
radius of the Delaware Municipal
Airport (Lat 40°16°46" N Long 83"06'22
W) excluding that portion overlying the
Maryville, Ohio and Columbus, Ohio
transition.

(Sec. 307(a), Federal Aviation Act of 1958 (40
U.S.C. 1348(a)); Sec. 8(c), Department of
Transportation Act (49 U.S.C. 1655(c)}; Sec
11.61 of the Federal Aviation Regulations (14
CFR 11.61)

Note.—The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034, February 26, 1979
A copy of the draft evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to th:
Federal Aviation Administration, Attentior
Rules Docket Clerk [AGL~7), Docket No. &0-
GL-46, 2300 East Devon Avenue, Des Plaines
Hlinois.

Issued in Des Plaines, [llinois, on December
12, 1980.

Wayne |. Barlow,

Director, Great Lakes Region.
{FR Doc. 01-204 Filed 1-2-8); 8:35 am|
BILLING COOE 4910-13-M

14 CFR Part 93
|Docket No. 70; Notice No. 80-168|

Special Air Traffic Rules and Airport
Traffic Patterns; Siot Allocation at
Washington National Airport

AGENCY: Department of Transportation
(DOT), Office of the Secretary.

ACTION: Proposed rule; change of public
hearing date.




Federal Register / Vol. 46, No. 2 / Monday, January 5, 1981 / Proposed Rules

suMmARY: This notice announces the
rescheduling of a public hearing with
respect to Notice of Proposed
Rulemaking (NPRM) No. 80-16 (45 FR
71236: October 27, 1980), which

proposed procedures for allocating the
hourly number of reservations for
instrument flight rules operations
(takeoffs and landings or “'slots") at
Washington National Airport (DCA) in
accordance with the Federal Aviation
Administration (FAA) High Density Rule
(14 CFR 93-121-133). The public hearing
date is being changed in response to a
petition from the Air Transport
Association (ATA) on behalf of its air
carrier members who would be directly
affected by the proposed rule.

paTeS: Public hearing: Thursday,
February 12, 1981, 9:00 a.m. to 4:30 p.m.;
and Friday, February 13, 1861, 9:30 a.m.
1o 4:30 p.m.

aporess: The public hearing will be
held at: Auditorium, Third Floor, Federal
Aviation Administration, Department of
Transportation, Federal Office Building
10A, 800 Independence Avenue, S.W.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Harvey B. Safeer, Director, Office of
Aviation Policy, AVP-1, Federal
Aviztion Administration, Department of
Transportation, Washington, D.C. 20591,
Telephone No. 202-426-3331.
SUPPLEMENTARY INFORMATION: The
Department in Notice 80-16A (45 FR
83252, December 18, 1980) announced
that it would hold a public hearing in
connection with the Notice 80-16
proposals on January 8 and 9, 1981. That
same Notice extended the comment
period on the rulemaking unit January
28, 1981, with the right to reply to
comments until February 26, 1981. ATA,
noting that the hearing was scheduled to
be held before the comment period
tlosed, expressed concern at the burden
this would place upen persons wishing
both to submit comments and

participate at the hearing; it therefore
requested that the hearing be delayed
until March 1981 or, alternatively, that it
be held during the reply comment

perniod, DOT is anxious to conclude the

n'.ll.-x:: 1king in order to have a slot
=llocation mechanism in place at
National as quickly as is practicable,

and therefore is not adopting ATA's
recommendation for a March hearing;
dwever, we consider the ATA's
omments well taken, and in order to
elicve the burden on commenters who
Wish to appear at the hearing, the
l‘..-.».x ing has therefore been rescheduled
10 Feliruary 12 and 13, 1981. This will
\ve the parties an opportunity to review
comments in the docket before the
taring, but will avoid creating an

occasion for surrebuttal, which would
occur if the hearing were scheduled
after the close of the rebuttal period and
would thereby disadvantage those who
do not attend the hearing. All interested
persons are invited to attend to present
their views on any aspect of the slot
allocation proposals.

Request To Make a Presentation

Interested persons are invited to
attend the hearing and to participate by
making oral or written statements.
Written statements should be submitted
in duplicate and will be made a part of
the rules docket. Persons wishing to
make oral statements at the hearing
must notify the FAA on or before
January 30, 1981, and indicate the
amount of time requested for the initial
statements. Presentations will be
scheduled on a first-come, first-served
basis as time permits. Requests to be

. heard should indicate the subject matter

of the presentation and time required,
and be sent to Mr. Safeer, whose
address is printed above.

Hearing Procedures

The following procedures will be
followed to facilitate the workings of the
hearing:

(a) The hearing will be informal in
nature and will be conducted by the
designated representatives of the
Secretary and the Federal Aviation
Administrator. Each participant will be
given an opportunity to make a
presentation. After all presentations
have been made, an opportunity for
rebuttal will be given.

(b) The hearing will begin at 9:00 a.m.,
February 12, 1981, at the Federal
Aviation Administration, Department of
Transportation, Federal Office Building
10A, 800 Independence Avenue, S.W.,
Washington, D.C., in the third floor
auditorium, There will no admission fee
or other charge to attend and
participate. The hearing sessions will be
open to all on a space available basis.
The presiding officer may accelerate the
hearing agenda to enable early
adjournment if the progress of the
hearing is more expeditious than
planned,

{c) The hearing will run from 9:00 a.m.
to 4:30 p.m. on February 12 and from 9:30
a.m. to 4:30 p.m. on February 13, with a
one-hour break between 12:30 and 1:30.

(d) All hearing sessions will be
recorded by a courl reporter, Anyone
interested in purchasing the transcript
should contact the court reporter, A
copy of the transcript will be filed in the
docket. The sessions will also be
recorded on tape.

(e) Position papers or other material
may be accepted at the discretion of the
presiding officer.

Statements made by the DOT
participants at the hearing should not be
taken as expressing a final agency
position,

(Secs. 103, 307(a) and (c), 313(a) of the
Federal Aviation Act of 1958, as amended (40
U.S.C. 1303, 1348 (a) (and {c), and 1354(a));
Sec. 6 of the Department of Transportation
Act (40 US.C. 1655); Sec. 2, Act for the
Administration of Washington National
Airport (54 Stat. 888))

Issued at Washington, D.C. on December

29, 1980,

Thomas G. Allison,

Acting Secretary of Transportation.
[FR Doc. 81-170 Filed 1-2-81; B:45 am)
BILLING CODE 4910-13-M

14 CFR Part 93
[Docket No. 21192; Notice No. 80-26A]

High Density Traffic Airports

AGENCY: Federal Aviation
Administration (FAA), (DOT).

ACTION: Proposed rule; extension of
comment period.

SUMMARY: This notice announces an
extension of the comment period for
Notice of Proposed Rulemaking (NPRM)
No. 80-26 (45 FR 84380; December 22,
1980), which proposed modification to
the provisions of the high density rule
which establishes the number of
reservations or “slots" for operations
(takeoffs or landings) at high density
airports. The proposals would clarify 14
CFR 93.129 which allows aircraft
operators to obtain additional
reservations under certain
circumstances, to provide that air
carriers and scheduled air taxis may not
obtain reservations beyond those
specifically allocated by section 93.123.
This proposal is necessary for °
maintenance of orderly operations at
these airports and for efficient
utilization of the navigable airspace.

DATES: Comments must be received on
or before January 9, 1981.

ADDRESS: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Office of the
Chief Counsel, Attn: Rules Docket
(AGC-204), Docket No. 21192, 800
Independence Avenue, SW.,,
Washington, D.C. 20591, or delivered in
duplicate to: Room 916, 800
Independence Avenue, SW.,
Washington, D.C.

Comments delivered must be marked:
Docket No. 21192.
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Comments may be inspected at Room
916 between 8:30 a.m, and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Mr. Edward Faberman, Assistant Chief
Counsel for Regulations and
Enforcement, (AGC-200), Office of the
Chief Counsel, Federal Aviation
Administration, 800 Independence
Avenue, SW,, Washington, D.C. 20591;
Telephone: (202) 426-3072.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Comments relating to
the environmental, energy, or economic
impact that might result from adoption
of the proposals contained in this notice
are invited. Communications should
identify the regulatory docket or notice
number and be submitted in duplicate to
the address above. All communications
received on or before January 9, 1981,
will be considered by the Administrator
before taking action on the proposed
rule. The proposals contained in this
notice may be changed in light of the
comments received. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons, A report
summarizing each substantive public
contact with FAA personnel concerned
with the rulemaking will be filed in the
docket.

Comment Extension

On December 10, 1980, the FAA
issued Notice of Proposed Rulemaking
No. 80-26 (45 FR 84380; December 22,
1980). The notice set forth a proposed
modification to the provisions of the
high density rule which establishes the
number of reservations or “slots" for
operations (takeoffs or landings) at high
density airports. The proposal would
clarify 14 CFR 93.129 which allows
aircraft operators to obtain additional
reservations under certain
circumstances, to provide that air
carriers and scheduled air taxis may not
obtain reservations beyond those
specifically allocated by § 93.123. The
comment period for the notice was
proposed to close the comment period
on January 2, 1981. On December 18,
1980, a letter was hand carried 1o the
General Counsel of the Department of
Transportation from the atlorney for
New York Air requesting an extension
of 31 days to respond to NPRM 80-26.
The reasons given were that comment
period coincides almost exactly with the
holiday period compressing the time for

reasoned consideration of the proposed
amendmenl. In addition, they state that
there are several actions in court and
before the Civil Aeronautics Board and
Department of Transportation which
closely relate to the subject matter of
this proposal.

Finally, they state that the assumption
that this notice will have minimum
impact on existing levels of National
Airport traffic might be a
"fundamentally incorrect premise,”

On December 19, 1980, a letter was
hand delivered to the General Counsel
of the Department from the attorney for
the Commuter Airliner Association
(CAA) supporting the request of New
York Air for extension of the comment
period to at leas! February 2, 1980. In
support of this request he stated:

The intervening two weeks allowed for
comment include the Christmas and New
Year's holidays. This not only precludes a
meaningful examination of the impact of this
rule with our members, but comes at the time
of year when their energies must be focused
on serving unusually heavy traffic demands.

In addition, he stated:

2) The proposed rule amounts to far more
than clarification of existing provisions of the
high density rule. It appears to reverse the
plain language of certain provisions of those
rules and also appears to rest on erroneous
legal and factual premises.

There have been administrative and
legal actions affecting the entire high
density rule for the past few years and it
is likely that these actions will continue
over the next several months. In this
connection, it must be noted that the
Department of Transportation's
rulemaking hearing on the slot
allocation process related to high
density rule (45 FR 71236, October 27,
1980) has been extended from early
January until February. Therefore, the
argument made to extend the comment
period applicable to this proposal based
upon the existence of other pending
proposals which may affect this
proposed rulemaking is not valid.

The action proposed in this NPRM
affects one specific section of the high
density rule. Its impact (both legally and
factually) should be readily apparent to
all those who would be affected by it.
As stated in the preamble to Notice No.
80-26, this proposal is consistent with
the preamble to the original notice of
proposed rulemaking. As such, it isa
clarification. The rulemaking process
cannot come to a halt because certain
individuals are busy during the holiday
season. If those individuals wish to
comment on this rulemaking action, then

. they will have to make necessary

arrangements. The agency, however,
does recognize that this particular time

of year does present certain specific
problems for air carriers that do not
exist at other times. Therefore, the
agency will extend the comment period
by seven days until January 9, 1981,

{Secs, 103, 307(a) and (c). 313(a), of the
Federal Aviation Act of 1958, as amended (49
U.S.C. 1303, 1348{a) and (c), 1354{a)): Section
6(c) of the Department of Transportation Act
(49 U.S.C. 1655{c)); Section 2 of the Act for the
Administation of Washington National
Airport, 54 Stat. 688)

Note.—~The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044 as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979).

Issued in Washington, D.C., on December
31, 1980.

R. |, Van Vuren,
Director, Air Traffic Service.
[FR Doc. 80406844 Filed 12-23-80; 11:57 am]

BILLING COOE 4910-13-M

CIVIL AERONAUTICS BOARD
14 CFR Parts 221, 296 and 297

[EDR-408C, Economic Regulations Docket:
38746; Dated: Dec. 24, 1980]

Tariffs: Air Freight Forwarders,

tive Shippers Associations,
Foreign Air Freight Forwarders, and
Foreign Cooperative Shippers
Associations

AGENCY: Civil Aeronautics Board.
ACTION: Deferral of rulemaking.

SUMMARY: The CAB has proposed to
allow airlines to file tariffs that state
prices as maximum amounts instead of
exact amounts, so that any price up to
the maximum could be charged. The
proposed rule would also allow the
payment of commissions to air freight
forwarders and foreign air freight
forwarders. The CAB is now deferring
action in the rulemaking until after the
hearing on related issues in its
Cempetitive Marketing Investigation.

FOR FURTHER INFORMATION CONTACT:
George S. Baranko, Office of the Genera!
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, NW, Washington,
D.C. 20428; 202-673-6011.

SUPPLEMENTARY INFORMATION:

The Civil Aeronautics Board is deferring
action on notice of proposed rulemaking
EDR-408 (45 FR 64864, September 30,
1980, Docket 38746) until after the
hearing on related issues in the
Competitive Marketing Investigation
(Docket 36595). Supplementary
information about the deferral appears
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in Order 80-12-92, issued along with this
tHend

nolice,

[Secs, 204, 403, 404, 416, 1002, Pub, L. 85-726,

s amended, 72 Stat. 743, 758, 760, 771, 788; 49

15,0, 1324, 1373, 1374, 1386, 1482)

phyllis T. Kaylor,

Secretary.

[FR Uoc. =153 Filed 1-2-81; &45 om]

BLLING CODE 6320-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 423

Amendment to Trade Regulation Rule
Concerning Care Labeling of Textile
Products and Leather Clothing

acency: Federal Trade Commission.

acTion: Notice of opportunity for
technical comment on proposed rule.

SUMMARY: On December 17, 1980, the
Federal Trade Commission approved in
substance the amendments to the Trade
Regulation Rule concerning Care
Labeling of Textile Products and Leather
Clothing that it proposed on January 26,
1976 (41 FR 3747). A number of changes
have been made in the text of the
amendments. The amendment now
reflects the Commission's determination
lo adopt a warning approach in the area
of care labeling; thus, the previous
requirements for alternative care

labeling have been deleted, and the rule
generally requires the disclosure of less
information than was proposed in the
amendment proceeding. Changes have
also been made to clarify the effect and
scope of the rule amendment. For
example, labeling of leather clothing.
upholstered furniture, and yarn are
addressed in separate paragraphs for
each product. The definitions of certain
terms that appeared in the proposed
glossary have been modified. Certain
labeling requirements have been

deleted, and the exemption provisions of
lhe amendment have been changed. The
lext of the rule is now written in plain
English for purposes of clarity and
understanding. Finally, the proposed

Rule has been revised to include a
stalement of the acts and practices in
the care labeling of textile products and
leather clothing which the Commission
has determined to be unfair or

deceptive,

The record of the amendment
proceedings will be opened for 30 days
for technical comments on the drafting
of certain language changes the
Commission has made. Comments on
ulber issues will not be considered.
Following the close of the comment

See FR Doc. B1-15 in the Notices section of

LTI

peried, the Commission will make any
changes it considers appropriate,
promulgate the final amendment, and
sel an effective date that provides for a
period of Congressional review as
required by Section 21 of the Federal
Trade Commission Improvements Act of
1980.
DATES: Comments on the drafting of the
changes made in the Rule will be
accepted on or before February 4, 1981.
ADDRESS: Send comments to Secretary,
Federal Trade Commission, 6th and
Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. Submissions
should be labeled "“Care Labeling
Amendment."
FOR FURTHER INFORMATION CONTACT:
Earl Johnson, Federal Trade
Commission, 6th and Pennsylvania
Avenue, N.W., Washington, D.C. 20580,
(202) 724-1362.
SUPPLEMENTARY INFORMATION: Text of
Amendment Voted by the Commission:
Accordingly, it is proposed to amend
Chapter I of 16 CFR by revising Part 423
to read as follows:

PART 423—CARE LABELING OF
TEXTILE PRODUCTS AND LEATHER
CLOTHING [AMENDED]

Sec.
§ 4231 What this regulation does.
§423.2 Who is covered.

§4233 Unfair or deceptive acls or practices,

§ 4234 Textile clothing, draperies, curtains,
slipcovers, and linens,
§ 4235 Leather and suede clothing.
§423.6 Piece goods.
§ 4237 Yams. S
§ 4238 Upholstered furniture.
§ 4239 Carpets and rugs.
§ 42310 Proof of care information,
§423.11 Terminology.
§ 42312 Exemptions.
§ 42313 Waivers.
§ 42314 Conflict with flammability
standards.
§ 42315 Stayed or invalid parts,
Appendix A—Glossary of standard terms.
Authority: 38 Stat. 717, as amended: (15
U.S.C. 41, et seq.)

§ 423.1 What this regulation does.

This regulation deals with care labels
on products that need cleaning care for
their ordinary use. It applies to certain
textile products and to leather clothing
and suede clothing in or affecting
commerce, as “‘commerce” is defined in
the Federal Trade Commission Act. The
textile products covered by this
regulation are clothing, draperies,
curtains, slipcovers, linens, piece goods,
yarn, carpets and rugs, and upholstered
furniture.

§423.2 Who is covered.

Manufacturers and importers of
textile products, suede clothing, or

leather clothing are covered by this
regulation. This includes any person or
organization that directs or controls the
manufacture or importation of covered
products.

Retail sellers of piece goods are also
covered by a part of this regulation. See
§ 423.6(d).

§423.3 Unfair or deceptive acts or
practices.

(a) Textile wearing apparel,
draperies, curtains, slipcovers, linens,
yarn, piece goods, leather clothing and
suede clothing.

In connection with the sale, in or
affecting commerce, of textile products
in the form of wearing apparel,
draperies, curtains, slipcovers, linens,
yarn and piece goods, or of leather
clothing and suede clothing, it is an
unfair or deceptive act or practice for a
manufacturer or importer:

(1) to fail to disclose to a purchaser,
prior to sale, instructions which inform
the purchaser of a care procedure
adequate to effect the care necessary for
the ordinary use and enjoyment of the
product;

(2) to fail to warn a purchaser, prior to
sale, when the product cannot be
cleaned by any cleaning procedure
without being harmed;

(3) to fail to warn a purchaser, prior to
sale, when any regular part of the
prescribed care procedure which a
consumer or professional cleaner could
reasonably be expected to use would
harm the product or others being
cleaned with it;

{4) to fail to provide the care
instructions and warnings in a form that
can be referred to by the consumer
throughout the useful life of the product;

(5) to fail to provide care instructions
and warnings using standardized
terminology;

(6) to fail to possess, prior to the sale,
a reasonable basis for all care
information disclosed to the purchaser.

(b) Upholstered furniture and carpets
and rugs.

In connection with the sale, in or
affecting commerce, of upholstered
furniture, carpets, and rugs, it is an
unfair or deceptive act or practice for a
manufacturer or importer:

(1) to fail to disclose to a purchaser,
prior to sale, instructions which inform
the purchaser of a cleaning method and
a cleaning agent adequate to effect the
care necessary for the ordinary use and
enjoyment of the product;

(2) to fail to warn a purchaser, prior to
sale, when the product cannot be
cleaned by any commercially available
method without being harmed;

(3) to fail to warn a purchaser, prior to
sale, when any regular part of the
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prescribed cleaning procedure which a
consumer or professional cleaner could
reasonable be expected to use would
harm the product;

{4) to fail to provide the cleaning
instructions and warnings in a form that
can be used by the consumer throughout
the useful life of the product;

(5) to fail to possess, prior to sale, a
reasonable basis for all care information
disclosed to the purchaser.

(c) Retail sale of piece goods.

In connection with the retail sale, in
or affecting commerce, of piece goods, it
is an unfair or deceptive act or practice
for retailers to fail to deliver, upon the
purchasers’ request, care labels as
provided by the manufacturer.

(d) Violations of this regulation.

The Commission has adopted this
regulation to prevent the unfair or
deceptive acts or practices defined in
subsections (a). (b) and (c) of this
section. Each manufacturer, importer, or
retail seller covered by this regulation
must comply with §§ 423.4 through
423.13 of this regulation. Any such
manufacturer, importer, or retail seller
who complies with the requirements of
§§ 423.4 through 423.13 does not violate
this regulation.

§ 423.4 Textile clothing, draperies,
curtains, slipcovers and linens.

The rules in this section apply to
finished textile clothing products which
are used to protect and cover the body.
This includes hosiery, but it excludes
footwear, gloves, hats or other products
used only to cover the head or hands.

This section also applies to draperies,
curtains, slipcovers, and bed, table, bath
and kitchen linens.

(a) Care labels must be fastened so
that they can be seen or easily found
when the product is offered for sale to
consumers. The label must be made to
stay fastened and legible during the
useful life of the product. If the product
is packaged, displayed, or folded so that
customers cannol easily see the label,
the care information must also appear
on the outside of the package or on a
hang tag fastened to the product.

(b) Care labels must say what regular
care is needed for the ordinary use of
the product. In general, the label for
textile products must have either a
washing instruction or a drycleaning
instruction. If a washing instruction is
included, it must comply with the rules
in subsection (1) below. If a drycleaning
instruction is included, it must comply
with the rules in subsection (2) below.

If either washing or drycleaning can
be used on the product, the label need
have only one of these instructions.

If the product cannot be cleaned by
any commercially available cleaning

Federal Register /| Vol. 46, No. 2 /| Monday, January 5. 1981 / Proposed Rules

method without being harmed, the label
mus! say so. For example, if a product
would be harmed both by washing and
by drycleaning, the label might say “Do
not wash—do not dryclean,” or "Cannot
be successfully cleaned.”

The rules for washing and drycleaning
instructions are as follows:

(1) Washing instructions must follow
these rules of washing. drying, ironing,
bleaching, and special warnings:

(i) Washing. The label must say
whether the product should be washed
by hand or machine. If hot water cannot
be used, the label must say whether
“warm" or "cold" water should be used.
If no temperature is given, this means
that regular use of a hot water will not
harm the product. For example,
“Machine wash" means hot, warm or
cold water can be used. "Machine wash
warm' means only warm or cold water
can be used.

(il) Drying. The label must say
whether the product should be dried by
machine or by some other method. If
machine drying is called or, but a high
temperature cannot be used, the label
must say whether a “medium"
temperature should be used. If no
temperature setting is given, this means
that regular drying at a hot setting will
not harm the product. For example,
“Tumble dry” means the product can
safely be machine dried at a high
selting.

(iii) froning. Ironing must be
mentioned on a label only if it will be
needed on a regular basis to preserve
the appearance of the product, or if it is
required under subsection (v), Special
Warnings. If ironing is mentioned, but a
hot iron cannot be used, the label must
say whether a “warm" or “cool” iron
should be used. If no temperature is
given, this means that regular use of a
hot iron will not harm the product.

(iv) Bleaching. If all commercially
available bleaches can safely be used
on a regular basis, the label need not
mention bleaching.

If all commercially available bleaches
would harm the product when used on a
regular basis, the label must say “No
bleach" or Do not bleach.”

If regular use of a chlorine bleach
would harm the product, but regular use
of a non-chlorine bleach would not, the
label must say “Only non-chlorine
bleach, when needed."

(v) Special warnings. If there is any
regular part of the washing procedure
which consumers can reasonably be
expected to use, and that procedure
would harm the product itself or others
being washed with it in one or more
washings, the label must contain a

warning. It must use the words “Do not,"

“No," “Only." or some other clear

wording. For example, if a shirl can be
washed by home laundering methods,
but would be harmed by commercial
laundering processes using sour rinses
and high temperatures, the label must
say "Do not have commercially
laundered.” If & napkin is not colorfas!,
its label must say “Wash with like
colors.” If a pair of pants will be harmed
by ironing, its label must say "Do not
iron.”

Warnings for procedures already
addressed in the instruction need not be
repeated. For example, if an instruction
states “Dry flat,” it is not necessary to
give the warning *Do not tumble dry."

(2) Drycleaning.

(i) General. If a drycleaning
instruction is included on the label, it
must mention the type of solvent(s) to be
used. However, if all commercially
available types of solvent can be used
the label need not mention any types of
solvent. The terms “Drycleanable” or
“Commercially Dryclean" may not be
used in an instruction. For example, if
drycleaning in perchlorethylene would
harm a coat, the label might say
“Dryclean flourocarbon or petroleum."”
or name some other safe solvent(s).

(ii) Special warnings. If there is any
regular part of the drycleaning
procedure which consumers or
drycleaners can reasonably be expected
to use, and that procedure would harm
the product itself or others being
cleaned with it, the label must contain a
warning. It may use the words “Do not.”
“No.," "Only," or some othe clear
wording. For example, the drycleaning
process normally includes moisture
addition to solvent up to 75% relative
humidity, hot tumble drying up to 160°F
and restoration by steam press or steam
air finish. If a product can be drycleaned
in all solvents but steam should not be
used, it must be labeled “Dryclean. No
steam."

§423.5 Leather and suede clothing.

The rules in this section apply to
finished leather or suede clothing
products which are used to protect and
cover the body. Footwear, gloves, hats
and othe products used only to cover the
head or hands are excluded.

(a) Care labels must be fastened so
that they can be seen or easily found
when the product is offered for sale to
consumers. The label must be made 1o
stay fastened and legible during the
useful life of the product. If the product
is packaged, displayed, or folded so thal
customers cannot easily see the label,
the care information must also appear
on the outside of the package or on &
hang tag fastened to the product.

(b) Care labels must say what regular
care is needed for the ordinary use of
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the product. The label for leather and
sueded clothing must say whether the
product should be cleaned by a textile
method, a leather method, or some other
special method. It must also say whether
any other care is needed for ordinary

use of the product. For example, a

jeather jacket label might say “Leather
dlean

If a textile method is prescribed, the
[abel must comply with the rules in
§423.4 above.

If a leather or suede clothing product
cannol be cleaned by any commercially
available cleaning method without being
harmed, the label must say so. For
example, if a product would be harmed
by either washing, drycleaning, or
professional suede or leather cleaning,
the label might say “Cannot be
cleaned.”

(c) If there is any regular part of the
prescribed cleaning procedure which
consumers or professional cleaners can
reasonably be expected to use, and that
procedure would harm the product itself
or others being cleaned with it, the label
mus! contain a warning. It may use the
words “Do not,” “No,"” “Only," or some
other clear wording. Warnings for
procedures already addressed in the
instruction need not be repeated.

§4236 Plece goods.

The following rules apply to textile
products sold by the piece from bolts or
rolls for home sewing. This includes
remnants whose fiber content is known
und which are cut by a retailer or at his
or her request. It does not include
manufacturers' remnants up to 10 yards
long. which are clearly and
conspicuously marked “pound goods' or
"labrics of undetermined origin” and
whosa fiber content is not known and
cannot easily be found. Trim up to 5
inches wide is also excluded.

() Manufacturers and importers of
piece goods must provide care
information clearly and conspicuously
on the end of each bolt or roll.

(b} Manufacturers and importers also
must make sure that retailers get enough
permanent care labels to supply a
reasonable number of them to each
purchaser of the fabric. These labels
must be made so that they can be
fastened to the finished product by
normal household methods and will
remain legible during the useful life of
the product,

[c) Care labels must say what regular
care is needed for the ordinary use of
he product. Care information on the end
of the bolt and on the labels need only
address information applicable to the

abric. If a textile method is prescribed,
the label must comply with the rules in
§423.4 above, If a cleaning agent and

method appropriate for furniture or
carpets is prescribed, the label must
comply with the rules in § 423.8 or
§ 423.9, as appropriate.

(d) Retail sellers of piece goods must
give buyers a reasonable number of care
labels, if the buyers ask for them.

§423.7 Yarns.

Manufacturers and importers of yarn
for retail sale must print care
instructions clearly and conspicuously
on the band or wrapper of each skein or
other unit of yarn. Care labels must say
what regular care is needed for the
ordinary use of the product. The
instructions need only address the
proper care applicable to the yarn. If a
textile method is prescribed, the label
must comply with the rules in § 423.4
above. If a cleaning agent and method
appropriate for furniture or carpets is
prescribed, the label must comply with
the rules in § 423.8 or § 423.9, as
appropriate.

§423.8 Uphoistered furniture.

The following rules apply to any
textile or plastic product in the form of
finished upholstered furniture to be used
mainly indoors.

{a) Care labels must be made to stay
fastened and legible during the useful
life of the product. For upholstered
furniture, this means the useful life of
the outer covering.

(b) Care labels must be fastened so
that they can be seen or easily found
when the product is offered for sale to
consumers. If fastening the label to the
product is a place where it can be seen
or easily found would harm the
product’s appearance or usefulness, the
care instructions can be put on a hang
tag or other appropriate kind of label.
The hang tag must be made so that it
will still be on the product when it is
bought by a consumer.

(c) Care labels must say that regular
care is needed for the ordinary use of
the upholstered (textile or plastic) parts
of the product. Care labels must say
whether the upholstered (textile or
plastic) parts of the product should be
cleaned by the consumer or by
professional care. If either consumer
care or professional care may be used,
the label need mention only one. The
label must fully describe a cleaning
method and a cleaning agent to be used.

(d) If there is any regular part of the
prescribed cleaning method or cleaning
agent which consumers or professional
cleaners can reasonably be expected to
use, and that method or agent would
harm the product, the label must contain
a warning. It must use the words "Do
not,” “No," “Only," or some other clear
wording.

{e} If the product cannot be cleaned
by any commercially available cleaning
method without being harmed, the label
must say so.

§423.9 Carpets and rugs.

The following rules apply to any
textile product in the form of finished
area rugs and rolled goods to be used
mainly indoors. A finished area rug is
one made to certain measurements by
the manufacturer and sold to the
consumer in that size.

(a) Care labels for area rugs must be
permanently fastened under one corner
of the rug. The label must be made to
stay fastened and legible during the
useful life of the product. If the rug is
packaged or folded so that customers
cannot see or easily find the label, the
care instructions must also be put on the
outside of the package or on a hand tag
fastened to the rug.

(b) Labels for rolled goods must be
temporarily fastened to the top of the
carpet. Manufacturers must make sure
that each roll has enough labels which
are appropriately spaced so that the
manufacturer can reasonably anticipate
there will be one for each carpet cut
from the roll.

{c) Care labels must say what regular
care is needed for the ordinary use of
the product. Care labels must say
whether the rug or carpet should be
cleaned by the consumer or by
professional care. If either consumer
care or professional care may be use,
the label need mention only one. The
labels must fully describe a cleaning
method and a cleaning agent to be used.
If the rug should be washed or dry-
cleaned, the label must comply with the
washing or drycleaning rules in § 423.4
above.

(d) If there is any regular part of the
prescribed cleaning method or cleaning
agent which consumers or professional
cleaners can reasonably be expected to
use, and that method or agent would
harm the product, the label must contain
a warning. It must use the words “Do
not," “No," “Only,” or some other clear
wording.

(e) If the product cannot be cleaned
by any commercially available cleaning
method without being harmed, the label
must say so.

§423.10 Proof of care information.

(a) Manufacturers and importers must
have possessed and relied upon, prior to
sale, proof they can reasonably trust for
all care information on their labels. The
proof may include any one or more of
the following:

(1) Reliable proof that the final
product was not harmed when cleaned
reasonably often according to the
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instructions on the label. This includes
instructions when silence has a
meaning. For example, if a shirt is
labeled “Machine wash. Tumble dry.
Cool iron”, the manufacturer or importer
must have reliable proof that the shirt is
not harmed when cleaned reasonably
often if machine washed in hot water,
tumble dried at a high setting, ironed
with a cool iron and any type of bleach
is regularly used,

(2) Reliable proof that the final
product or a fair sample of the final
product was harmed when cleaned by
methods warned against on the label.

(3) Reliable proof, like that described
in (1) or {2) above, for each component
part of the final product.

(4) Reliable proof that the final
product of a fair sample of the final
product was successfully tested by a
reputable lab, The tests may simulate
the care suggested or warned against on
the label.

(5) Reliable evidence of current
technical literature, past experience, or
industry expertise supporting the care
information on the label.

(6) Other reliable evidence.

§423.11 Terminology.

{a) In any care instruction, the terms as
contained and defined in Appendix A to
this Rule must be used to the extent
applicable.

b) When applicable terms are not
contained in Appendix A, any
appropriate terms may be used in care
instructions, as long as the terms clearly
and accurately describe the care
procedures and otherwise fulfill the
disclosure requirements of this
regulation.

{¢) In any care instruction, symbols
may be used in addition to words, as
long as the words fulfill the
requirements of this regulation.

§423.12 Exemptions.

{a) Manufacturers or importers can
ask for an exemption from the rule
requiring a permanent label on a
product or product line, if the label
would harm the appearance or
usefulness of the product. The request
must be made in writing to the Secretary
of the Commission. The request must be
accompanied by a labeled sample of the
product and a full statement explaining
why the request should be granted.

If the exemption request is granted,
consumers still myst get the required
care information for the product.
However, the care information can be
put on a hang tag, on the package, or in
some other conspicuous place, as long
as consumers will be able to see the
care information before buying the
product.

(b) Manufacturers and importers of
products covered by §§ 423.4 and 423.5
are exempt from the requirement for a
permanent label if the product can be
cleaned safely under the harshest
procedures. This exemption is available
only if there is reliable proof that all of
the following washing and drycleaning
procedures can safely be used on a
product:

(1) Machine washing in hot water;

(2) Machine drying at a high setting:

{3) Ironing at a hot setting:

{4) Bleaching with all commercially
available bleaches;

5. Drycleaning with all commercially
available solvents,

In such case, the statement "Wash or
dryclean, any normal method" is
acceptable and may appear on a hand
tag. on the package, or in some other
conspicuous place, as long as consumers
will be able to see the care information
[or “the statement”] before buying the
product.

If a product meets the requirements
outlined above, it is automatically
exempt from the requirement that the
care label be a permanent one. It is not
necessary to file a request for this
exemption.

(c) Any finished product manufacturer
who receives a textile component from
an ultimate consumer (a “"COM
component”) is not required to provide
care instructions for the product that is
manufactured with that component. A
COM component is one selected or
purchased by a consumer or a
consumer’s agent, and then ordered to
be made into a finished product
ordinarily covered by this regulation.
However, if a componen! is selected or
purchased by a consumer or a
consumer’s agen! from samples or
literature pre-selected by a finished
product manufacturer, the final product
is not exempled by this subsection,

(d) All exemptions granted under
Section 423.1(c) (1) or {2) of the Care
Labeling Rule issued on December 9,
1971, stay in effect if the product still
meets the standards on which the
original exemption was based.
Otherwise, the exemption is
automatically revoked.

§423.13 Waivers.

Manufacturers or importers need nol
provide care information with products
sold to institutional buyers for
commercial use other than resale, rather
than for personal use. However, this rule
only applies if the manufacturer or
importer has a written waiver of the
buyer's rights to care information.”
Manufacturers or importers must keep
those waivers for three years, and must

make them available to the Commission
representatives on request.

§423.14 Conflict with flammability
standards.

If there is a conflict between this
regulation and any regulations issued
under the Flammable Fabrics Act, the
Flammable Fabrics regulations govern
over this one.

§423.15 Stayed or invalid parts.

If any part of this regulation is stayed
or held invalid, the rest of it will stay in
force.

Appendix A
Glossary of Standard Terms

1. Washing, Machine Methods: a.
“Machine wash"—a process by which soil
may be removed from products or specimens
through the use of water, detergent or soa;
agitation and a machine designed for this
purpose. When no temperature is given, ¢
“warm" or “cold”, hot water up to 150° F (66
C) can be regularly used.

b. “Warm"—initial water temperature
setting 90" to 110" F (32° to 43° C) (hand
comfortable).

¢. “Cold"—initial water temperature setting
same as cold water tap up to 85° F (29° C)

d. “Do not have commercially laundered '~
do not employ a laundry which uses speciul
formulations, sour rinses, extremely large
loads or extremely high temperatures or
which otherwise is employed for commercial
industrial or institutional use. Employ
laundering methods designed for residentis|
use or use in a self-service establishment

e. "Small load"—smaller than normal
washing load.

{. “Delicate cycle” ar “geatle cycle"—slow
agitation and reduced time.

g "“Durable press cycle™ or “Permanen!
press cycle”—cool-down rinse or cold rinse
before reduced spinning.

h. “Separately”—alone.

i, "With like colors"—with colors of similar
hue and intensity,

j. “Wash inside out"—turn produc! insice
out to protect face of fabric.

k. "Warm rinse”—initial water femperature
selting 90" to 110" F (32" to 43" C).

I. “Cold rinse”—initial water temperature
setting same as cold water tap upto 85° F (28

m. “Rinse thoroughly"'—rinse several times
to remove detergent or soap.

n. "“No spin” or "Do not spin"—remove
material start of final spin cycle.

0. "No wring" or “Do not wring"—do not
use roller wringer, nor wring by hand.

2. Washing. Hand Methods: a. “Hand
wish"—a process by which soll may be
manually removed from products or
specimens through the use of water, deterses!
or soap and gentle squeezing action, When
no temperature is given, ¢.g., "warm” or
“cold,” hot water up to 150°F (66°C) can be
regularly used.

b. “Warm"—initial water temperature %'
to 110°F (32 10 43°C) hand comfortable)

. “Cold"—initial water temperature same
as cold water tup up to 85°F (29°C).

d. "Separately”—alone.
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o. "With like colors”—with colors of
similar hue and intensity.

{ “No wring or twist"—handle to avoid
wrinkles and distortion.

g "Rinse thoroughly"—rinse several times
lo remove detergent, soap, and bleach.

h "Damp wipe only"—surface clean with
damp cloth or sponge.

3. Drying, All Methods: a. *Tumble dry”—
use machine dryer. When no temperature
selting is given, machine drying at a hot
seiting may be regularly used.

b. “Medium"—set dryer al medium heat.

¢ "Low"—set dryer at low heat.

d. "Durable press” or “Permanent press”—
sel dryer al permanent press setling.

e. "No heat"—set dryer to operate without
heat

{ "Remove promptly”"—when items are
dry, remove immediately to prevent
wrinkling.

g "Drip dry"—hang dripping wet with or
without hand shaping and smoothing.

h. “Line dry"—hang damp from line or bar
in ot out of doors,

i. "Line dry in shade"—dry away from sun.

| “Line dry away from heal"—dry away
from heat.

k. "Dry flat"—lay out horizontally for
drying

. “Block to dry"—reshape to original
dimensions while drying.

m. 'Smooth by hand"—by hand, while wet,
remove wrinkles, straighten seams and
facings

4. lroning and Pressing: a. “lron"—Ironing
s needed. When no temperature is given iron
a! the highest temperature selting may be
regularly used.

b "Warm iron"—medium temperature
selting

¢ "Cool iron"—lowest temperature setting.

d. “Do not iron"—item not to be smoothed
of finished with an iron,

e."lron wrong side only"—article turned
mside out for ironing or pressing.

{."No steam” or “Do not steam”—steam in
any form not to be used.

¢ "Steam only"—steaming without contact
pressure,

b, "Steam press” or "Steam iron'—use iron
il steam setting,

I "iran damp*—articles to be ironed
should feel moist.

| “Use press cloth"—use a dry or a damp
cloth botween iron and fabric.

5 fleaching: a, “Bleach when needed"—all
bleaches may be used when necessary.

b."No bleach” or “Do not bleach"—no
bleaches may be used.

¢ “Only non-chlorine bleach when
needed “—only the bleach specified may be
B2 w.‘mndnncenary. Chlorine bleach may
not be used.

b Washing or Drycleaning: a. "Wash or
dryclean, uny normal method"—can be
machine washed in hot water, can be
michine dried at a high setting. can be ironed
*la hot setting. can be bleached with all

fommeorcially available bleaches and can be
drycleaned with ull commercially available
solvents

7. Drycleaning, All Procedures: .
Uryclean—a process by which soil may be
Tmoved from products or specimens in a
Machine which uses any common organic

solvent (for example, petroleum,
perchlorethylene, fluorocarbon) located in
any commercial establishment. The process
may include moisture addition to solvent up
to 75% relative humidity, hot tumble drying
up to 160°F (71°C) and restoration by steam
press or steam-air finishing.

b. “Professionally dryclean”—use the
drycleaning process but modified to ensure
optimum results either by a drycleaning
attendant or through the use of a drycleaning
E:'l::'.“ne which permits such modifications or

v

¢. "Petroleum”, “Fluorocarbon®, or
“Perchlorethylene"—employ solvent(s)
specified to dryclean the item.

d. “Short cycle”—reduce or minimum
cleaning time, depending upon solvent used.
e. “Minimum extraction”—least possible

extraction time,

f. “Reduced moisture” or “Low moisture”—
decreased relative humidity.

8- “No tumble” or “Do not tumble"—do not
tumble dry.

h. “Tumble warm"—tumble dry up to 120°F
(49°C).

i. “Tumble cool"—tumble dry at room
temperature,

j. “Cabinet dry warm"—cabinet dry up to
120°F (49°C).

k. “Cabinet dry cool”—cabinet dry at room
lemperalture,

1. "Steam only"—employ no contact
pressure when steaming.

m. "No steam™ or "Do not steam"—do not
use steam in pressing. finishing, steam
cabinets or wands.

8. Leather and Suede Cleaning: a. “Leather
clean"—have cleaned only by a professional
cleaner who uses special leather or suede
care methods.

Subjects on Which the Commission Is
Soligiting Comment

The record is open for comment on the
drafting changes in the amendment which are
listed below. The description of the changes,
including substantive changes, is provided for
an understanding of the Commission’s
intentions in this amendment. The
Commission is interested in comments on the
extent to which the language chosen is suited
to achieving the Commission's intentions as
set forth below. Suggestions for
improvements in drafting that do not alter the
intended meaning will also be considered,
The record is not being reopended for
comment on substantive changes or any other
issues.

1. Leather and suede clothing. In the
proposed amendment leather and suede
clothing was to be labeled in the same
general manner as textile wearing apparel,
However, it has been established that the
cleaning procedures for leather and suede
garments differ greatly from the cleaning
procedures used on textile fabrics.
Consequently, the Commission has decided
to address care labeling for leather and suede
garments in a separate section. {See § 423.5)
This will permit expression of care
instructions in terms of a textile, leather, or
other special method, as appropriate. As with
other products, only one appropriate method
need be disclosed, although others may be
disclosed as well.

2. Upholstered furniture. The proposed
amendment grouped upholstered furniture
together with curtains, draperies, slipcovers
and linens as “household furnishings”.
However, it is now clear thal care
instructions for wearing apparel, which are
used on most “household furnishings”, are
not appropriate for upholstered furniture.
Thus, the Commission has addressed care
labeling for upholstered furniture in a
separate section. (See § 423.8) This will
permit the care label to say whether the
textile part should be cleaned by the
consumer or a professional and to describe a
proper cleaning agent and cleaning method to
be used.

The broad provisions for exemptions are
contained in a separate section as discussed
in @ later paragraph. However, the section
covering the labeling of upholstered furniture
provides a specific and automatic exemption
if the utility or appearance of the furniture
product will be harmed by attaching a
permanent label. Permanent labels must be
used unless such labels will impair the utility
or appearance of the item when made visible
or readily accessible to the purchaser at the
point of sale and at the point of care without
unreasonable effort. In all other situations,
the manufacturer or importer may use hang
tags.

The provisions for uphoistered furniture,
reflecting the general approach taken by the
Commission to require warnings and to
eliminate the requirement for alternative care
labeling, are discussed in items 8 and 9,
below.

3. Yarn. The proposed amendment grouped
piece goods and yamn together because the
requirements for providing permanent labels
and for the distribution of those labels was to
have been the same for each product. The
Commission has determined not to require
the transmittal of permanent labels by
manufacturers and the distribution of such
labels by yarn retailers, Thus, yarn
manufacturers are required to print care
instructions on the band wrapper of each
retail skein of year. {See Seclion 423.7)

4. Piece goods. The current rule requires
manufacturers of piece goods to provide
retailers with labels clearly disclosing
instructions for the care of the product, which
can, by normal household methods, be
permanently affixed to the finished item by
the consumer. The proposed amendment
reiterated this requirement and posed
questions soliciting the best way to ensure
that this information reached the consumer.
The Commission has now added to the above
requirements the necessity for manufacturers
and importers to print care labeling
instructions on the end of each bolt of
material. (See § 423.6) The retoiler is required
to provide buyers a reasonable number of
care labels, if the buyer asks for them. The
Commission intends that buyers who ask for
care labels will be given at least one label for
each item to be made from the purchased
fabrics.

5. Carpets and rugs. The proposed
amendment included coverage of carpets and
rugs and required manufacturers and
importers to supply retailers with care
instructions to be transmitted to the
consumer at the time of retall purchase. It
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was established that these products can be
divided into two distinct groups: (1) area rugs
which are munufactured in specific
measurements and sold 1o consumers in thit
size, and (2) rolled goods which are cut to
consumers’ specifications and frequently
affixed in a wall to wall intallation. The
Commission determined that the mos!
efficient and effective method of distributing
care information would be to require that a
permunent label be attached under one
corner of each area rug. and that detachable
labels be tempaorarily fastened to the top of
rolled goods. Manufacturers must make sure
that each roll has enough labels with
appropriate spacing so that they can
reasonably anticipute one label will
accompany each carpet cut from the roll.

6. Intermediate components. Piece goods.
trim. thread and other such items sold to
finished product manufacturers for use as
part of a finished product were proposed for
coverage under the amendment. However.
the Commission has decided such
intermediate components should not be
covered. Product manufacturers who are
unable to obtain care information from a
componen! supplier can either bargain for the
information or turn to another supplier. Thus,
there are adequate market forces lo generale
this care information in an economical and
effective manner.

7. Washing and drycleaning instructions.
The proposed amendment required tha! in
each washing instruction the method of
washing. method of drying, use and type of
bleach, when not all bleaches can be used,
und the use of an iron, when necessary, be
clearly disclosed. In the case of washing,
drying, and ironing. it was proposed to
require adjectival descriptions of temperature
such as hot, warm, or cold. The Commission
has determined that it is unnecessary to
require disclosure of temperature information
when the product can safely be washed,
dried, or ironed at any temperature. Similarly,
the Commission has determined that it is
unnecessary 1o require the disclosure of
bleach instructions when any bleach can
safely be used on the product. Thus, if a
product can safely be machine washed in hot
water, tumble dried at the hot setting, ironing
is needed and the iron can be used at the
highest setting, and any bleach can be used
on the product, the care label could read,
“Machine wash. Tumble dry. lron."
Conversely, if the use of high temperatures or
the use of any bleach would harm the
product, then a care label utilizing a warning
approach is required. For example, an
appropriate label might read, “Machine wash,
warm. Tumble dry, medium. Warm iron. Only
non-chlorine bleach when needed.” The
provisions reflecting the general approach to
require special warnings and eliminate
alternative care information, are discussed in
items 8 and 9, below.

The proposed amendment required &
drycleaning instruction to specify the type of
solvent 1o be used, if all commercially
available solvents could not be used. The
Commission has not changed this
requirement since it is consistent with the
warning approach used in the washing
instructions,

8. Alternative care. The proposed
amendment would have required instructions

for both washing and drycleaning when
either method could be used without
damaging the product. The Commission has
deleted this requirement. Instead, the
Commission has adopted a system which
requires disclosure of an sccurate, complete,
and appropriate care method for each
product. This does not preclude
manufacturers and importers from including
multiple methods of care on the labels but
each method included on the label must have
a reasonable basis for all care information
disclosed to the purchaser.

9. Special warnings, The proposed
amendment would have required warnings if
there was any regular care and maintenance
procedure which, under all reasonably
foreseeable circumstances, would damage or
substantially impair the item to which the
care instructions applied or would impair
other articles being cleaned with that item.
Consistent with the elimination of alternative
care requirements and the warning approach
used in washing and drycleaning instructions,
the Commission has decided to modify the
proposal 1o two types of special warnings
applicable to all covered products. First, if a
product cannot be cleaned by any
commercially available cleaning method
without being harmed, the label must say so.
Second, the label mus! contain & waming
when any regular part of the prescribed care
procedure which a consumer or professional
cleaner could reasonably be expected to use
would harm the product or others being
cleaned with it. Warnings for procedures
already addressed to the instruction need not
be repeated.

10, Definitions. Basic definitions were
contained in a single section of the proposed
amendment. These definitions have now
been placed in appropriate individual
sections of the Rule for easier reading and
application.

11. Glossary. Initially, it Is proposed to
adopt terms and definitions for care labels
which had been developed by the American
Society for Testing and Materials (ASTM).
The terms as listed und defined would be
used to the extent applicable, Where
applicable terms were not defined, other
terms which accurately described the care
procedure could be used. The Commission
has adopled this concept for terminology but
has found it necessary to modify some of the
definitions.

It was determined that there were
significant differences belween consumer
usage of certain terms listed in the ASTM
glossary and the manner in which the
glossary defined these terms, Consequently,
the following terms have been given new
definitions in the glossary that has been
adopted by the Commission:

{a) “Machine wash"—a process by which
s0il may be removed from products or
specimens through the use of water, detergent
or soap, agitation and a machine designed for
this purpose. When no temperature is given,
eg., “warm” of “cold.” hot water up to 150°F
(66") can be regularly used.

(b) *Do not have commercially
laundered"—do not employ a laundry which
uses special formulations, sour rinses,
extremely large loads or extremely high
temperatures or which otherwise is employed

for commercial, industrial or institutional vz
Employ laundering methods designed for
residential use in a self-service
establishment,

(¢) “Sepurately”—alone.

(d) “With like colors"—with colors of
similar hue and intensity.

{e) "Hand wash"—u process by which o
may be manually removed from products or
specimens through the use of waler, detergeq)
or soap and gentle squeezing action. When
no temperature Is given, e.g., "warm" or
“cold,” hot water up to 150°F (66°C] can Ix
used.

() "Tumble dry"—use machine dryer
When no temperature setling is given,
machine drying at a hot setting may be
regularly used.

(g) “Iron"—Ironing is needed. When no
temperature is given iron al the highest
temperature setting may be regularly used

(h) “Bleach when needed"—all bleaches
may be used when necessary,

(i) "Only non-chlorine bleach when
needed”"—only the bleach specified may be
used when necessary. Chlorine bleach may
not be used.

(j) "Wash or dryclean, sny normal
method"—can be machine washed in hot
water, can be machine dried at a high selling
can be ironed at a hot setting, can be
bleached with all commercially available
bleaches and can be drycleaned with all
commerically available solvents.

(k) “Dryclean”—a process by which so
may be removed from products or specimens
in machine which uses any common orgunic
solvent (for example, petroleum,
perchlorethylene, fluorocarbon) localed in
any commercial establishment. The process
may include moisture addition to solvent up
to 75% relative humidity, hot tumble drying
up to 160°F (71°C) and restoration by steam
or steam-air finishing.

(1) “Professionally dryclean"—use the
drycleaning process but modified to ensure
optimum results either by a drycleaning
attendant or through the use of a drycleaning
machine which permits such modifications of
both.

{m) “Petroleum,” “Fluorocarbon,” or
“Perchlorethylene"—employ solvent(s)
specified to dryclean the item.

{n) “Short cycle"—reduced or minimum
cleaning time, depending upon solvent used

(o) “Minimum extraction™—least possible
extraction time.

{p) "Reduced moisture™ or “Low
moisture’—decreased relative humidity

{g) “No tumble" or “Do not tumble”—<o
not tumble dry.

(r) “Tumble warm"—tumble dry up to 120F
(49°C).

(s) “Tumble cool”—tumble dry at room
lemperature.

(t} “Cabinet dry warm’—cabinet dry up 10
120°F (49°C).

{u) “Cabinet dry cool”—cabinet dry !
room temperature,

{v) “Steam only"—employ no contact
pressure when steaming.

{w) “Na steam” or “Do not steam"—do oot
use steam in pressing, finishing, steam
cabinets or wands.

[x) “Leather clean”—have cleaned only by
a professional cleaner who uses special
leather or suede care methods,
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in addition, the Commission wishes to
xnow whether any of the terms in the
glossary are obvious in meaning, redundant
of other provisions in the rule, or otherwise
unnecessary to effectuate either
standardization or the labeling requirements
of the rule.

12. Exemptions. The current rule provides
for two types of exemptions, based on
writlen petitions submitted to the
Commission. The first type is granted if the
wlility or appearance of the product will be
harmed by attaching a permanent label. The
second type is granted if a product sells at
retoil for $3,00 or less and can be machine
wishod und dried at high temperatures
without damage. In the first instance, a
femporary care label is required and in the
second instance, no label is required, The
proposed amendment would have contained
these same exemptions with a specific
provision to continue all previous exemptions
il the products still meet the standards of the
applicable exemption.

The Commission has adopted the same
peovision for exemptions based on harm to
utility or appearance and the extension of
peeviously granted exemptions. However, the
Commission has modified the exemption
based on care traits. In this case, an
exemplion will be automatically granted,
without need for a petition and without
regard for price, if & product can be machine
washod in hot water, machine dried at a high
selting. ironed at a hot setting, bleached with
all commercially available bleaches, and
drycleaned with all commercially available
wlvents, If a product is not damaged by any
of the nbove care procedures, the care label
) temporary in nature and need only
say, “Wash or dryclean, any normal method".

One additional exemption has been added.
Consumers frequently select or purchase
lextile materials which are thereafter sent to
# finished product manufacturer to be made
into a product covered by this rule, The
Commission recognizes that the finished
product manufacturer could not obtain
teliable evidence of care traits for consumers'
own materials, Therefore, finished products

tootaining consumers’ own materials are
wxemp! under this rule, Consumers' own
malerinls do not include materials selected

from sumples or literature describing that
malerial which has been pre-selected by the
finished product manufacturer.

13, Wajivers. The proposed amendment
tontained & provision which would allow
manulucturers to obtain waivers from rental
service companies, and hospitals, nursing
bames and other similar institutional users.
The wiiver would have been filed with the
Commission. As presently drafted, however,
“ny covered product sold for institutional use

need not be labeled with care information,
yrovided the manufacturer or importer

btaine & written waiver of the buyers’ rights
*0d reraing that waiver for three years.

" Proof of care information, The current
file containg no specific requirement for
Manulucturers to have a reasonable basis for
Care in \rrurhonn used on their products.

wsed upon a review of the record, the
Commission has decided to include the
*quirement that manufacturers and
'Mporiers must possess and rely upon, prior

to sale, proof they can reasonably trust for all
care information on their labels. Several
ways to establish reliable proof have been
suggested in the rule. However, any reliable
evidence is acceptable.

By direction of the Commission.
James A. Tobin.

Acting Secretary.

Statement of Commissioner David A. Clanton

The Commission has approved in
substance a number of salutory amendments
to the Trade Regulation Rule Concerning
Care Labeling of Textile Products and
Leather Clothing. In general, these
amendments are desirable, inasmuch as they
sharpen the focus of the existing rule and
provide for more flexible means of
compliance. This greater clarity and
flexibility is achieved, I believe, with due
regard for the burdens imposed on those
subject to the rule.

I have, however, two reservations about
the Rule, as amended. First, | am not
convinced thal it is necessary 1o require
retailers to carry care instructions in stock.
The added nuisance or burden that this
provision imposes probably is not worth the
incremeéntal benefit that will accrue from the
occasional customer requesting such
information from the retailers.

Second, while the Commission’s approach
to care labeling of carpets and rugs has
significantly improved since the amendments
were first proposed, I do not believe it goes
far enough. All that was really necessary in
this area was a provision requiring a warning
label when a traditional or common means of
carpet cleaning might have injured the
product. As matters stand, the requirement
that manufacturers include on the label one
satisfactory method of cleaning is probably
superfluous. Many different methods are
likely to be equally efficacious for most
carpet cleaning, and the consumer has
available numerous sources of information
about how to clean carpets generally. In
addition, other information relating to spot
removal is not addressed by the Rule. That is
proper, but it only underscores the limited
value of requiring affirmative carpet care
instructions in all instances,

Statement of Commissioner Robert Pitofsky

An FTC Care Labeling Trade Regulation
Rule has been in place since 1971 and has
generally been regarded by consumers and
industry as providing a highly useful form of
consumer protection at an acceptable cost.
Amendments to that Rule published today
extend its provisions to product categories
previously uncovered—for example, carpets
and rugs, leather and suede—and I support
those amendments.

The major change effected by these
amendments, however, has to do with the
nature of the Commission’s regulation. The
1971 Rule essentially required only that care
labeling information be included in all
designated garments and products. The
Commission further announced that it would
rely on Section 5 of the Federal Trade
Commission Act to sue any manufacturers
who systematically included inaccurate or
Incomplete directions. On the other hand, the
Commission did not undertake 1o regulate the

precise content of care labels nor to set up a
detailed system of standardized terminology
which must be followed. If the label managed
to communicate accurate and adequate care
instructions, the Commission regarded it as of
no concern exactly what words were used.

These amendments take the step that the
Commission avoided nine years ago. They
provide that it is not just a violation of law to
fail to provide accurate care labeling
instructions, but also to fail to provide those
instructions using a standardized terminology
[see Section 423.3(a}(5)] and specifies that
cerlain terms contained in Appendix A to this
proposal [designated a “Glossary of Standard
Terms"| must be used in order to comply with
the Rule [see Section 423.11(a)}. The Glossary
itself is extremely detailed, for example,
defining what constitutes “warm™—"initial
water temperature setting 90 to 110°F (32° to
43°C) (band comfortable]”, as well as what
constitutes “cold"—"initial water
temperature setting same as cold water tap
up to 85°F (29°C)". Scores of other terms—
such as what constitutes “tumble dry"”, “iron
damp", and a “short cycle"—are also
defined. Even with all this detail, the Rule
published today is far simpler and straight-
forward than earlier drafts,

My concern is that the Commission here is
undertaking an unnecessary and unduly
burdensome form of regulation. The real aim
of consumer protection in ths area should be
to see to it that some reasonably accurate
care labels are attached to garments—not to
insure that every word and phrase is exactly
accurate and standardized,

Supporters of these amendments have
suggested that industry would welcome some
guidunce concerning care labeling
terminology. They also argue that the lack of
standardization produces confusion in the
market place, regardless of whether
individual care labels provide adequate
notice of risks. Assuming that is true, il seems
to me we discharge our regulatory role by
leaving the Care Labeling Rule as it is and
simply issuing some guides concerning care
directions. Unfortunately, as this Rule now
stands, failure to follow government-
designated terminology is a rule violation, |
think that is unwise and hope the
Commission will reconsider its tentative
decision and amend the Rule before making it
final.

[PR Doc. 81-302 Fifed 1-3-81: £:45 am]
BILLING COOE 6750-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission
18 CFR Part 271
|Docket No. RM78-76 (Ohio-1)]
High Cost Gas Produced From Tight
Formations; Celling Prices

Issued: December 23, 1980,

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of proposed rulemaking.
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SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
that present extraordinary risks or costs.
Under section 107(c)(5), the Commission
issued a final regulation designating
natural gas produced from tight
formations as high-cos! gas subject to an
incentive price (18 CFR 271.703). The
rule establishes procedures for
jurisdictional agencies lo submit to the
Commission recommendations of areas
for designation as tight formations. This
notice of proposed rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Ohio
Department of Natural Resources, Oil
and Gas Division, that the Clinton
Sandstone Formation be designated as a
tight formation under § 271.703(d).

DATE: Comments on the proposed rule
are due on January 23, 1981. Public
Hearing: No public hearing is scheduled
in this docket as yet. Written requests
for a public hearing are due on January
9, 1981.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
N.E., Washington, D.C. 20426

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8299 or John
Roy Johnson, (202) 357-8731.

SUPPLEMENTARY INFORMATION:
L. Background

On December 9, 1980, the Ohio
Department of Natural Resources,
Division of Oil and Gas (Ohio),
submitted to the Commission a
recommendation in accordance with
§ 271,703 of the Commission’s final
regulations (45 FR 56034, Augus! 22,
1980) that the Clinton Sandstone
Formation located in eastern Ohio be
designalted as a tight formation.
Pursuant to § 271.703(c){4) of the
regulations, this Notice of Proposed
Rulemaking is hereby issued to
determine whether Ohio's
recommendation that the Clinton
Sandstone Formation be designated as a
tight formation should be adopted.
Ohio’s recommendation and supporting
data are on file with the Commission
and are available for public inspection.

1. Description of Recommendation

Ohio recommends that the Clinton
Sandstone Formation encountered in
eastern Ohio be designated as a light
formation. The recommendation
includes only those portions of the

Clinton Sandstone Formation which
Ohio désignated as meeting tight
formation guidelines. The Clinton
Sandstone is a driller's name referring to
a sequence of interbedded sandstones,
siltstones, and shales of the Silurian
System that lie on the northwestern
flank of the Appalachian Basin in
eastern Ohio. Regionally, the Clinton
Sandstone Formation dips to the
southeast approximately 50 feet per
mile. Net sandstone thickness is a
maximum of 80 to 90 feet in eastern
Ohio. The Clinton Sandstone Formation
thins westward and eventually pinches
out in the subsurface of central Ohio in
an erratic zone extending from Lorain
County in northern Ohio to Lawrence
County in southern Ohio.

[11. Discussion of Recommendation

Ohio claims in its submission that
evidence gathered through information
and testimony presented at public
hearings held July 15, 1980, and
November 10, 1980, by Ohio on this
matter demonstrates that:

(1) The average in sifu gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy:

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Ohio further asserts that existing
State and Federal regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RMB80-68 (45 FR 53456,
August 12, 1980}, notice is hereby given
of the proposal submitted by Ohio that
portions of the Clinton Sandstone
Formation, as described and delineated
in Ohio’s recommendation as filed with
the Commission, be designated as a
tight formation pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
wrilten data, views, or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E.. Washington, D.C.

20426, on or before January 23, 1981,
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79-76
(Ohio—1), and should give reasons
including supporting data for any
recommendations. Comments should
include the name, title, mailing address,
and telephone number of one person 1o
whom communications concerning the
proposal may be addressed. An origina!
and 14 conformed copies should be filed
with the Secretary of the Commission
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street, N.E.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing tha!
they wish to make an oral presentation
and therefore request a public hearing
Such request shall specify the amoun! of
time requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than January 9.
1981.

(Natural Gas Policy Act of 1978, 15 U.S.C
§§ 3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Chapter I, Title 18, Code of
Federal Regulations, as set forth below,
in the event Ohio's recommendation is
adopted.

Kenneth A. Williams,
Director, Office of Pipeline and Producer
Regulation.

Section 271.703(d) is amended by
adding new subparagraph (26) to read as
follows:

§271.703 Tight formations.

[d) LR
(11) through (25) [Reserved|
. (28) Clinton Sandstone Formation in
Ohio.

(i) Delineation of formation. The
portions of the Clinton Sandstone
Formation that the Ohio Department of
Natural Resources, Division of Oil and
Gas, has designated as a tight formation
are found in the eastern half of Ohio

(ii) Depth. The Clinton Sandstone is
defined as that formation occurring
within the Silurian System between the
Dayton Limestone and the Queension
Shale found at approximately 2,500 fee!
in the updip areas near its pinch out,
dipping to the southeast approximately
50 feet per mile.
|FR Doc. 81105 Filed 1-2-81: 845 am]

BILLING CODE 8450-85-M
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EPARTMENT OF JUSTICE
ug Enforcement Administration
1 CFR Part 1308

hedules of Controlied Substances
roposed Placement of Temazepam in
hedule IV

sency: Drug Enforcement
dministration, Justice.

crion: Notice of proposed rulemaking.

mmaRY: This notice is a proposed rule
o place the drug, temazepam, into
hedule IV of the Controlled
ubstances Act. By letter to the
dministrator of the Drug Enforcement
dministration, the Assistant Secretary
or Health, on behalf of the Secretary of
ealth and Human Services,
ecommended that temazepam be
atrolled in Schedule IV.

Tes: Comments must be submitted on
r before March 6, 1981,

presS: Comments and objections
hould be submitted in quintuplicate to
he Administrator, Drug Enforcement
dministration, 1405 I Street,

/ashington, D.C. 20537, Attention: DEA
ederal Register Representative.

FURTHER INFORMATION CONTACT:
oward McClain, Jr., Chief, Regulatory
ntrol Division, Drug Enforcement
dministration, Washington, D.C. 20537,
ele.: (202) 633-1366.

LEMENTARY INFORMATION: On
ovember 26, 1980, the Assistant
cretary for Health, on behalf of the
cretary of Health and Human Services
nl « letter to the Administrator of the
rug Enforcement Administration,

ommending that temazepam be
laced in Schedule IV of the Controlled

bstances Act (Title Il of the
omprehensive Drug Abuse Prevention
nd Control Act of 1970 (21 U.S.C. 801-

). Enclosed with this letter from the
ssistant Secretary was a document
hich listed the factors which the Act
'quires the Secretary to consider and

e summarized considerations of the
ecretary in recommending control for
mazepam,

The factors considered by the

Crelary concerning temazepam were:

(1) its actual or relative potential for
ISe,

2] scientific evidence of its
farmacological effect, if known;

(3) the state of current scientific
nowledge regarding the drug or other
Uostance:
hlh its history and current pattern of

use:

(5) the scope, duration, and
gnilicance of abuse;

(6) what, if any, risk there is to the
public health;

(7) its psychic or physiological
dependence liability; and

(8) whether the substance is an
immediate precursor of a substance
already controlled under the Controlled
Substances Act.

Relying on the scientific and medical
evaluation and the recommendation of
the Secretary of Health and Human
Services, received in accordance with
section 201(f) of the Act (921 U.S.C.
811(f)), the Administrator of the Drug
Enforcement Administration, pursuant
to sections 201(a) and 201(b) of the Act,
(21 U.S.C. 811{a) and 811(b)), finds that:

{1) based on information now
available, temazepam has a low
potential for abuse relative to the drugs
or other substances currently listed in
Schedule III;

(2) Temazepam will, upon issuance of
a New Drug Application by the Food
and Drug Administration, have a
currently accepted medical use in
treatment in the United States; and,

(3) abuse of temazepam may lead to
limited physical dependence or
psychological dependence relative to the
drugs or other substances in Schedule
1L

Therefore, under the authority vested
in the Attorney General by section
201(a) of the Act (21 U.S.C. 811(a)), and
delegated to the Administrator of the
Drug Enforcement Administration by
regulations of the Department of Justice
(28 CFR Part 0O)), the Adminisfrator
hereby proposes to amend 21 CFR
1308.14(c) by adding paragraph (21) to
read as follows:

§1308.14 Schedule IV.

(c) L A
(21) Temazepam

2925

All interested persons are invited to
submit their comments or objections in
writing regarding this proposal. If a
persons believe that one of more issues
raised by him warrant a hearing, he
should so state and summarize the
reasons for his belief. Comments and
objections should be submitted in
quintuplicate to the Administrator, Drug
Enforcement Administration, 1405 |
Street, Washington, D.C. 20537,
Attention: DEA Federal Register
Representative.

In the event that a comments or
objections to this proposal raise one of
more issues which the’Administrator
finds, in his sole discretion, warrant a
hearing, the Administrator will have
published in the Federal Register an
order for a public hearing which will

summarize the issues to be heard and
which will set the time for the hearing
(which will not be less than 30 days
after the date of the order).

Dated: December 23, 1980.
Peter B. Bensinger,

Administrator, Drug Enforcement
Administration.

[FR Doc. 81-183 Filod 1-2-81: K45 am|
BILLING CODE 4410-00-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR Part 630

[FHWA Docket No. 79-31, Notice 3]

Traffic Safety in Highway and Street

Work Zones; Separation of Opposing
Traffic and Edge of Pavement

Excavation Requirements

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Extension of comment period.

SUMMARY: This document extends the
period for comments on the notice of
proposed rulemaking published on
October 16, 1980 (45 FR 68663),
requesting comment by December 15,
1980, on proposed revisions to existing
requirements for the separation of
opposing traffic where two-way traffic is
maintained on one roadway of a
normally divided highway. The
comment period is being extended until
February 17, 1981, in order to provide
interested parties additional time to
respond to the notice.

DATE: Comments will be received until
February 17, 1981.

ADDRESS: FHWA Docket No. 79-31,
Federal Highway Administration, HCC-
10, Room 4205, 400 Seventh Street, SW.,
Washington, D.C. 20590, All comments
received will be available for
examination at the above address
between 7:45 a.m. and 4:15 p.m. ET,
Monday through Friday. Those desiring
notification of receipt of comments must
include a self-addressed stamped
postcard.

FOR FURTHER INFORMATION CONTACT:
Mr. Kenneth L. Ziems, Office of
Highway Operations, 202-426-4847, or
Mr. Stanley H. Abramson, Office of the
Chief Counsel, 202-426-0761, Federal
Highway Administration, 400 Seventh
Street, SW,, Washington, D.C. 20590.
Office hours are from 7:45 a.m. to 4:15
p.m. ET, Monday through Friday.

{23 U.S.C. 109, 315, and 402; 49 CFR 1.48(b))
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Issued on: December 24, 1980,
Alinda Burke,
Deputy Administrolor.
JFR Doc m1-134 Filed 1-2-81 045 amn]
BILLING CODE 4910-22-M

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 260
Regulation of Reserved Waters on
Indian Reservations

AGENCY: Bureau of Indian Affairs.
ACTION: Proposed rule,

SUMMARY: The Bureau of Indian Affairs
proposes to amend Chapter IX of Title
25 of the Code of Federal Regulations by
adding a new Part 260 to provide for
tribal regulation of reserved waters on
Indian reservations. This proposed rule
states the criteria the Secretary will
follow in (a) approving and adopting
tribal water codes and (b) promulgating
a water code where a tribe fails or
refuses to adopt a code. This rule is
proposed primarily to implement the
Secretary's statutory responsibility to
promulgate regulations necessary to
secure a just and equal distribution of
reserved waters on Indian reservations
for irrigation for agricultural purposes.
The rule is also being proposed to fulfill
the federal government’s commitment to
assist Indian tribes in reaching full self-
determination. The proposed rule will
recognize, defer to and assist in the
exercise of the inherent authority of

Indian tribes within their reservations to

govern the use of all water rights
reserved for the tribe therein.

DATE: Comments must be submitted on
or before March 6, 1981.

ADDRESS: Writlen comments must be
addressed to Department of the Interior,
Office of the Solicitor, 18th arid C Sts.,
N.W., Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Daniel M. Rosenfelt, Office of the
Solicitor, Department of the Interior,
Washington, D.C. 20240. Telephone (202)
343-6967.

SUPPLEMENTARY INFORMATION:

History

On March 17, 1977, the Bureau of
Indian Affairs published a proposed rule
on pages 14885-14887 of the Federal
Register which specified the procedures
the Secretary would follow in approving
waler codes enacted by Indian tribes to
regulate the use of reserved waters on
Indian reservations. Comments on the
proposed rule suggested potential legal
and practical difficulties with the rule as

written. Consequently. the rule was
never issued in final form.

On March 20, 1978, the Secretary of
the Interior submitted an affidavit to the
Federal District Court for the Eastern
District of Washington which stated that
the Department of the Interior was
preparing and would issue “at the
earliest convenient date” rules providing
for the regulation of reserved waters on
Indian reservations. This rule is being
promulgated in fulfillment of the
Secretary's pledge to the court.

Authority and Purpose

This rule provides for Secretarial
approval and adoption of water codes
enacted by Indian tribes to govern the
use of reserved walers on Indian
reservations. Primary authority for this
rule is contained in 25 U.S.C. 381 which
empowers the Secretary to prescribe
such rules as are necessary lo secure a
just and equal distribution of water for
irrigation for agricultural purposes
among Indians on Indian reservations.
In recognition of the federal
government's policy of encouraging
tribal self-determination and in
recognition of the inherent authority of
Indian tribes within their reservations,
the instant rule is structured to allow
Indian tribes considerable freedom in
developing individualized water codes
for approval and adoption by the
Secretary. The regulation provides that
a tribe may authorize the use of
reserved waters for any beneficial use.
“Beneficial use” is defined broadly in
§ 260.1(c) to include any use of water on
an Indian reservation that is consistent
with the maintenance of the reservation
as a permanent homeland for the tribe.
Enumerated uses include agricultural,
industrial, domestic, municipal,
commercial, religious, recreational and
aesthetic.

Approval and Adoption of Code

Section 260.3 of this rule articulates
several criteria, both substantive and
procedural, that must be incorporated
into a tribal water code before it will be
approved and adopted. The most
important procedural requirements are
the due process of law guarantees listed
in § 260.3(a)(1)(i) through (v). The tribe
must also limit its code to the regulation
of reserved waters as defined in this
Part (260.3(a)(3)), and must possess
adequate administrative and economic
resources to implement the code
(260.3.(a)(2)).

Substantively, § 260.3(a)(4) requires
that the code allow for the continued
use of reserved water by existing users
until such time as an authorized tribal
permittee or the tribe is prepared to
make beneficial use of such reserved

water in accordance with this rule.
Section 260.3{a)(6) requires that the code
exclude from its regulation rights to th:
use of water held by purchasers of land
within an irrigation project located
within the reservation and administered
by the Bureau of Indian Affairs. The
circumstances under which a
nonmember of an Indian tribe who owns
an interest in fee to any former
allotment or portion thereof may clain
the right to use reserved waler are
clarified in § 260.3(a)(5). Finally,

§ 260.3(8)(9) specifically provides the
tribal water code must comply with all
relevant acts of Congress and with all
binding judicial decisions.

Codes With Individual Water Permils

If a tribe chooses to enact a permit
system of regulation, § 260.4 specifies
that the issuance or transfer of a permit
to a non-member of the tribe requires
Secretarial approval. This provision is
included to insure that only non-
members of the tribe who are entitled o
use reserved waters, as provided in
§ 260.3(a)(5). obtain water permits,
whether such permits are sought through
the initial application process or through
subsequent acquisition of existing
permits.

Secretarial Water Codes

If an Indian tribe does not enact a
water code, and if the Secretary finds
that such a code is necessary to fulfi!!
his statutory responsibility under 25
U.S.C. 381 to ensure a just and equal
distribution of water on the reservation
for agricultural irrigation purposes, the
Secretary may, upon consultation with
the tribe, promulgate a water code for
the reservation. (§ 260.5).

Appeals

Section 260.3(a)(1){v) requires thal a
tribal water code include an appeals
procedure for persons aggrieved by
tribal administrative decisions
concerning their rights to use reserved
water. If the Secretary publishes a code
for the reservation under the
circumstances outlined in § 260.5,
§ 260.6 provides that appeals from the
determinations of the designated
Department official concerning any
person's right to use reserved walers
shall be within the jurisdiction of the
Board of Indian Appeals in the Office of
Hearings and Appeals, Office of the
Secretary, Department of the Interior

Effect of Rule on Reserved and State-
Created Water Rights

One recurring comment received
when the rule was first published in
1977 should be specifically addressed.
Several commentators voiced concern
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that enactment of tribal water codes
would, in effect, enable Indian tribes to
quantify their reserved water rights.
Such is not the intent or effect of the
rule.

This rule does not affect the validity
of state-created water rights, nor the
legal right of any water user to obtain an
sdjudication of his or her water rights in
a court of competent jurisdiction. The
amount of water reserved for a tribe
upon creation of an Indian reservation
and the priority of that water right vis-a-
vis individual, state-created water rights
are issues that require judicial
resolution, This rule does not address
and will not affect the determination of
those issues.

As did its predecessor, § 260.3{a)(1)(i)
of this rule does require tribes to provide
a system for establishing the measure,
nature and place of use of reserved
waters. To the extent that tribal
measurement of reserved waters is
permitted under this rule, such
measurement constitutes only an interim
estimate, which is necessary to enable
the tribe to control and manage the use
of reserved walers on the reservation
pending final resolution of the issue
through litigation or negotiation. Such
interim management is imperative if
eifective and integrated tribal
development of natural resources on the
reservation is to occur during the
complex and often protracted
quantification process.

Approval of a tribal code by the
Secretary will not bind the Secretary or
the United States to endorse or support
the tribe’s interim esfimate in other
contexts such as litigation. Once a final
determination is made of the amount of
reserved waters on a reservation either
through & general stream adjudication or
negotiation, the tribe’s regulation of the
use of such water will be adjusted
accordingly. Section 250.3(a)(5)
mandates this result,

Public Comment

I's the policy of the Department to
encourage broad public participation in
the rulemaking process. The comments
of interested individuals, organizations
and government agencies on all facets of
the proposed rule are welcome.

Environmental Impact Statement

Because this rule is procedural in
nature and simply articulates the criteria
the Secretary will follow in determining
whether to approve and adopt a tribal
waler code, no environmental impacts
will result from its promulgation.
Accordingly, the Secretary has
determined that this rulemaking is not a
major federal action for which an
Environmental Impact Statement is

required. If and when a tribe submils a
code to the Secretary for approval and
adoption, a review of the individual
code will be made pursuant to the
provisions of the National
Environmental Policy Act.

Classification

The Bureau of Indian Affairs has
determined that this regulation is not
significant under the guidelines
established by E.O. 12044,

Regulatory Analysis

A regulatory analysis is not required
for this rulemaking. Subchapter IX of
Title 25 of the Code of Federal
Regulations is proposed to be amended
by adding a new Part 280, reading as
follows;

PART 260—THE USE OF WATER ON
INDIAN RESERVATIONS

Sec.

200.1 - Definitions.

260.2  Purposes.

260.3 Approval and adoption of tribal water
codes.

2804 Codes with individual water permits,

2605 Secretarial water codes.

2606 Appeals.

Authority: Sec. 7, Act of February 8, 1887,
24 Stal. 390 (25 U.S.C, 381); Act of August 8,
1946, 60 Stat, 839 (25 US.C. 1a); R.S. § 463 (25
US.C. 2} R. S. § 465 (25 U.S.C. 9); sec, 1, Pub,
L. B4-255 as amended, 69 Stat. 539 (25 US.C.
415) and in recognition of the inherent
authority of Indian tribes within their
reservations.

§260.1 Definitions.

(a) “Secretary” means the Secretary of
the Interior or the Secretary's delegated
representative.

(b) “Reserved water rights" means
those rights to the use of waters
established in accordance with the
principles enunciated in Winters v.
United States, 207 U.S. 564 {1908), and
subsequent cases, and includes the
waler rights of Indian Pueblos derived
from Spanish, Mexican or federal law.

(c) “Beneficial use” means any use of
water, consumptive or otherwise, for
agricultural, domestic, municipal,
commercial, industrial aesthetic,
religious, or recreational purposes, or for
the maintenance of adequate stream
flows for fishery, environmental, or any
other purposes consistent with the
maintenace of the reservation as a
permanent homeland for the tribe.

(d) “Just and equal distribution of
reserved water rights” means a method
of allocating the available reserved
waler among those eligible to share in
the use of that water in such a manner,
alleviating hardship where possible, that
all those similarly situated will have an
equal opportunity to use the water.
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(e) A "water code™ or “code" shall
mean ordinances, rules, and regulations
adopted by the governing body of an
Indian tribe which provide for regulation
and control of the use of reserved walter
rights among those eligible to share
therein in accordance with the
provisions of this part and other
applicable laws.

(f) “Indian tribe" or “tribe" means any
Indian tribe, band, nation or other
organized group or community which is
recognized as eligible for the special
programs and services provided by the
United States to Indians because of their
status as Indians.

§260.2 Purposes.

The purposes of these regulations are:

{a) To implement the Secretary’s
statatory authority to promulgate
regulations mecessary o secure a just
and equal distribution of reserved
waters on Indian reservations for
irrigation for agricultural purposes and

(b} To recognize, defer to and assist in
the exercise of the inherent authority of
Indian tribes within their reservations to
govern the use of all water rights
reserved for the Indians therein.

§260.3 Approval and adoption of tribal
waler codes.

(a) The Secretary may approve and
adop! as a federal regulation any water
code enacted by an’Indian tribe to
control, distribute, allocate and regulate
the use of reserved water rights on its
reservation for a beneficial use by any
person or entity, including non-Indian
persons and entities, that may be
eligible to exercise such reserved water
rights if the following criteria are met:

(1) The code affords procedural due
process of law to all persons who apply
for the use of reserved water rights, by
providing for the following:

(i) A system for establishing the
measure, nature, and place of use of
reserved waters. That system will
enable the tribe to make an interim
quantification of the extent of its
reserved rights, subject to future judicial
or legislative quantifications.

(ii) Procedures that allow any person
who seeks to use reserved waters to
apply to the tribe for such permission.
All issues must be determined by an
impartial administrative official or body
duly constituted by the tribe. A written
decision on the issues raised by the
application must be rendered within
ninety days and reasons shall be given
for each division.

(iii) Notice of hearings on all
applications. Such notice must be given
in a reasonable manner so as to afford
interested persons the opportunity to
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support or contest any application for an
allocation.

{iv) A complete record of all
applications and actions taken thereon.
All permits issued shall be maintained
by the tribe and shall be open for public
inspection on the reservation.

(v) The right of aggrieved persons to
seek appellate review of administrative
determinations.

(2) The tribe possesses adequate
administrative and économic resources
to implement the code.

{3) The code is limited to
administration and enforcement of
reserved water rights as defined in this
Part,

(4) The code allows for the continued
use of reserved water by existing users
until such time as an authorized tribal
permittee or the tribe is prepared to
make beneficial use of such reserved
waler.

(5) The code specifically provides that
any non-member of an Indian tribe who
owns an interest in fee to any former
allotment or portion thereof may claim a
right to use reserved waters only to the
extent that water was actually used on
the former allotment or portion thereof
prior to its initial transfer from the
ownership of a tribal member to a non-
member of the tribe.

(6) The code excludes from its
regulation rights to the use of water held
by purchasers of land within an
irrigation project located with any
Indian reservation and administered by
the Bureau of Indian Affairs pursuant to
25 CFR 191-203.

(7) In the case of reserved waters used
for irrigation for agricultural purposes
the code provides for a just and equal
distribution of water among those
eligible to share in the use thereof.

(8) Secretarial approval is expressly
required by a tribal Constitution,
Federal or Tribal statute or by the code
itself.

(9) The code is subject to and
consistent with all relevant acts of
Congress and to all binding judicial
decisions.

{b) The Secretary may decline to
approve and adopt amendments to the
code if they are inconsistent with the
criteria set forth in this part.

§ 2604 Codes with individual water
permits,

(a) At the option of the tribe, the code
may adopt an individual permit system
authorizing the diversion and use of
water. Where a permit system is
utilized, the issuance or transfer of
permits to non-members of the tribe
shall be subject to the approval of the
Secretary and such permits thereafter

shall be fully subject to all provisions of
the code.

§260.5 Secretarial water codes.

(a) If a tribe fails to enact an approved
water code for its reservation and the
Secretary finds that such a code is
necessary to provide for a just and equal
distribution of reserved walers on an
Indian reservation for irrigation for
agricultural purposes, the Secretary
shall notify the tribe in writing of such
need and offer assistance in the
preparation of an acceptable water
code. If the tribe notifies the Secretary
that it elects not to enact a water code
or if the tribe does not respond within 60
days from the date of the request, the
Secretary may prepare and publish a
water code for the reservation. The
water code shall cover at least the areas
set forth in Part 260.3 above, and shall
otherwise comply fully with these
regulations. '

(b) In this code, the Secretary may act
on behalf of the tribe in the issuance of
permits and in the regulation of the
reserved water rights of the reservation.

(c) When the water code has been
completed, it shall be submitted to the
governing body of the tribe of the
reservation for its review, comment and
appropriate revision. The water code
shall then be enforced by the Secretary
on the reservation covered by the code,

(d) The code may be amended by the
Secretary from time-to-time subject to
rights under existing permits after
submitting such amendments to the
governing body of the tribe for its
approval. Provided, however, that any
amendment shall become effective if the
tribe neither approves nor disapproves
the amendment within 60 days.

{e) The tribe may replace such a code
with one enacted by it at any time, or it
may amend the code, with approval of
the Secretary,

§260.6 Appeals.

Where the Secretary has promulgated
a water code for an Indian reservation
in accordance with § 260.5, appeals from
the determinations of the designated
Department official concerning any
person's right to the use of water shall
be within the jurisdiction of the Board of
Indian Appeals in the Office of Hearings
and Appeals, Office of the Secretary,
Department of the Interior. A hearing
shall be held on the appeal by the Board
at which the tribe and appealing party
may appear and present evidence and
argument. When practicable, this
hearing shall be held on or near the
reservation. A determination by the
Board of Indian Appeals shall be final
and there shall be no further
administrative remedy available.

Dated: December 29, 1980,
Cecil D. Andrus,
Secretary of Interior,
(FR Doc. 81-207 Filed 1-3-81: 845 uin]
BILLING CODE #310-17-M

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 944

Public Hearing and Public Comment
Period on the Resubmitted Permanent
Regulatory Program of the State of
Utah

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),

ACTION: Revision and correction.

SUMMARY: This notice explains and

corrects an oversight in the Federal

Register of December 23, 1980, FR 84824-

26 which inadvertently omitted the time

of the State of Utah's public hearing on

the resubmitted permanent regulatory
rogram.

A public hearing will be held at 1:30
p.m. on January 7, 1981, in the
Governor's Board Room, in the State
Capitol, Salt Lake City, Utah.
FOR FURTHER INFORMATION CONTACT:
Sylvia Sullivan, Office of Surface
Mining, Region V, 1020 15th Street,
Denver, Colorado 80202, Telephone:
(303) 837-5421.
SUPPLEMENTARY INFORMATION: On
December 23, 1980 OSM published
notice of procedures for the public
comment period and hearing on the
substantive adequacy of those portions
of the proposed Utah regulatory program
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA)
which have been resubmitted by the
State and which were not previously
approved by the Secretary of Interior.
For further information see Federal
Register (45 FR 84824-26) published on
December 23, 1980,

Dated: December 30, 1980.
Walter Heine,
Director, Office of Surface Mining.
[FR Doc. 81188 Filed 1-2-81; K45 am|
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 1, 92, 161

[CGD 78-073)

St. Marys River Vessel Traffic Service

AGENCY: Coast Guard.
ACTION: Proposed rule.
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mARY: The Coast Guard is proposing
o revoke the anchorage and navigation
egulations for the St. Marys River,
fichigan, and to establish a vessel
raffic service [VTS) under the authority
f the Ports and Waterways Safety Act
33 U.S.C. 1221-1227). The existing
egulations for anchorage and
avigation on the St. Marys River (33
FR 92) are somewhat archaic, do not
eflect the present use of the river during
vinter months, and do not recognize the
apabilities and common usage of the
adiotelephone. The new VTS
egulations address the use of VHF-FM
adiotelephone and the special concerns
vgarding navigation through ice during
the winter season. The geographic scope
{ these regulations is extended lo
nclude the lower portion of Whitefish.
ay which is not presently addressed in
3 CFR Part 92. It is expected thal these
egulations will provide for safer, more
fiicient transits of vessels on the St
farys River.
ates: Comments mus! be received on
¢ before February 19, 1981,
poreSSES: Comments should be
ubmitted to Commandant (G-CMC/24),
[CCD 78-079), U.S. Coast Guard,
Vashington, D,C. 20593. Comments may
e delivered and will be available for
inspection or copying al the Marine
Safety Council (G-CMC/24), Room 2418,
U S. Coast Guard Headquarters, 2100
cond Street, S.W., Washington, D.C.
593, (202) 426-1477 between the hours
i7 a.m. and 5 p.m., Monday through
hursday,
OR FURTHER INFORMATION CONTACT:
Mr. Edward ]. LaRue, Jr,, Project
{unager, Office of Marine Environment
nd Systems, Room 1608, U.S. Coast
Cuird Headquarters, 2100 Second
treel, S,W., Washington, D.C. 20593,
1202) 426-4958. Normal office hours are
etween 7 a.m. and 5 p.m. Monday
Ihrough Thursday, except holidays.
UPPLEMENTARY INFORMATION: The
public is invited to participate in this
proposed rulemaking by submitting
viilten views, data, or arguments,
Comments should include the name and
address of the person making them.
identify this notice (CGD 78-078) and
ive the specific section of the proposal
10 which the comment applies, and give
the reasons for the comment, Persons
desiring acknowledgment that their
comment has been received should
enclose a stamped, self-addressed
posicard or envelope.

All comments received before
xpiration of the comment period will be
tonsidered before final action is taken
o1 this proposal. No public hearing is
Panned, but one may be held if written
"*quests for a hearing are received and

it is determined that the opportunity to
make oral presentations will be
beneficial.

Drafting Information

The principal persons involved in
drafting this proposal are Edward J.
LaRue, Jr., Project Manager, Office of
Marine Environment and Systems, and
Lieutenant Commander John Orchard,
Project Attorney, Office of the Chief
Counsel.

Discussion of the Proposed Regulations

The existing "Anchorage and
Navigation Regulations; St. Marys
River” and the “St. Marys River Patrol"
which enforees those regulations were
established to minimize the dangers to
vessels transiting the regulated area.
Although most of the improved channels
are 600 feet or more in width, there are
nearly 20 miles of channel only 300 feet
in width. The 300 foot channels are
normally used for one-way traffic but
one channel (300 feet wide with a 200
foot auxiliary channel of lesser depth)
musl, at times, be used for two-way or
alternating one-way traffic.

The vessels using this waterway
range up to 1,000 feet in length and 105
feet in breadth. The most commonly
used vessels range from 500 to 800 feet
in length and 60 to 80 feet in breadth.
These vessels frequently navigate with a
net bottom clearance of about 1 foot.
Over the past five years, there have
been an average of 42 vessel transits
each day.

If traﬂ‘:lc is temporarily stopped due to
vessel casualty, low visibility, closure of
the St. Marys Falls Canal, or other
reasons, up to 50 or more vessels can
rapidly accumulate in the river. Because
of the narrowness of many channels, a
vessel casualty (grounding or anchoring
due to propulsion failure) generally
results in a complete obstruction of the
channel. The sudden onset of reduced
visibility can force a vessel to anchor
and require the anchoring of following
vessels, Anchorages outside the channel
are very limited and at some locations
the narrow channels and strong
following currents preclude anchoring
by vessels not fitted with stern anchors.
These factors make traffic management
edsential.

In summary, the narrow channels,
large vessels operating with minimal net
bottom clearance, and frequent vessel
congestion warrant improvement of the
existing regulations and formal
establishment of a Vessel Traffic
Service in the St Marys River,

In drafting these proposed regulations,
the provisions of the existing regulations
contained in 33 CFR Part 92 have been
incorporated except as noted. Provisions

which have been transferred without,
substantive change are not discussed in
the following paragraphs.

Proposed § 161.801(c) would make the
communications rules applicable to
those vessels required to have VHF-FM
radiotelephone equipment by the
“Agreement with Canada for Promotion
of Safety on the Great Lakes by Means
of Radio, 1973". This approach insures
participation by the category of vessels
of greatest importance to this vessel
traffic control system is consistent with
the international agreement, and avoids
additional cost for equipment on vessels
not otherwise required to be equipped
with VHF-FM radiotelephones,

The Speed Rules of § 92.49 have been
relocated in §§ 161.880-161.686 and have
been made applicable to all vessels over
20 meters (65 feet) in length. (The
existing regulations apply to vessels of
50 gross tons or more.) Since gross
tonnage is a unit of measurement which
is generally only applicable to
commercial vessels and is not a measure
of a vessel's propensity to cause shore
damage or erode waterway
improvements at higher speeds, the
speed tions have been made
applicable to all vessels over 20 meters.
Furthermore, because of the wide
variety of vessel shapes, it is difficult to
establish a direc! conversion from gross
tonnage to length. However, nearly all

... vessels of 50 grass tons or more are

greater than 20 meters (65 feet) in length
and for this reason this figure has been
adopted in order to provide a level of
protection which is equivalent to that
which is provided by the current
regulations,

Proposed § 161.803 provides
additional definitions which promote
clarification and better understanding of
these regulations.

Under the current regulations in Part
92, authority for routing of traffic in
channels is vested in the St. Marys River
Patrol while the authority to terminate
passage of a vessel because of ice or
other special conditions is vested in the
Captain of the Port. Proposed § 161.807
vests in Soo Control, the authority
provided by the Parts and Waterways
Safety Act 1o specify times of entry and
movement or departure of vessels
located within controlled vessel traffic
areas. It is considered essential that Soo
Control possess this authority in order
to effectively control vessel traffic
during conditions which adversely affect
navigation safety.

Proposed § 161,809 provides
reasonable flexibility to the
Commander, Ninth Coast Guard District
to authaorize a deviation from these rules
when he has determined that an
operation can be accomplished safely. It
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is recognized that special operations
may make compliance with each of
these rules impossible or that
alternative safely measures may be
imposed which would make strict
compliance with each of these rules
unnecessary, The Coast Guard believes
that the local District Commander is in
the best position to determine when a
deviation from these rules can be safely
sccomplished.

Proposed § 161.811 allows the master
to deviate from these rules in order to
avoid immediate danger. This provision
is considered necessary in order to
avoid requiring a vessel to comply with
& rule which may, because of a special,
sudden condition, place the vessel in
danger of collision, grounding or
foundering.

Proposed § 161.820 is designed to
provide adequate communications
capabilities for vessels required to
communicate with Soo Control, and
conform with the “Agreement with
Canada for the Promotion of Safety in
the Great Lakes by Means of Radio,
1973", which requires a listening watch
on Channel 16 VHF-FM and also
requires that radiotelephone equipment
be equipped with Channel 12. This
approach will avoid a requirement for
additional radiotelephone equipment.

Proposed § 161.821 requires routine
reports to be made to Soo Control on
Channel 12 VHF-FM. FCC regulations
do not authorize the use of Channel 16
for passing vessel traffic information.

Proposed § 161.822 is similar to the
requirements of the Bridge-to-Bridge
Radiotelephone Act and is intended to
provide for communications in a timely
fashion without interference with the
piloting of vessels.

Proposed § 161.824 requires reports to
be made in English and reflects the need
for a common language for all VTS
participants.

Proposed § 161.826 requires reports lo
be made in the local zone time in effect
even though many Great Lakes vessels,
for their own operations, use Eastern
Standard Time throughout the year. This
will ensure that & consistent time
standard is used by all participants,

Proposed § 161.828 requires an initial
report in order to provide notice to Soo
Control regarding vessels which will be
entering into or getting underway from
within the VTS Area. Advance notice is
necessary to allow the VTS Controller
to adequately assess the impact of the
vessel's movement on the traffic
situation.

Proposed § 161.830 requires movement
reports in order to allow Soo Control to
monitor the movement of all vessels
within the VTS Area and, when
necessary, to apprise them of the

presence of hazards to navigation or
other vessels, or to direct their
movement. Formerly, the passage of
vessels was determined by observation
from manned lookout stations at various
narrow turns in the river. These lookout
stations have been discontinued
because vessel movement can more
economically be determined by VHF-
FM radiotelephone reports. Alternative
methods of surveillance which were
considered included television and
radar coverage. These methods were
rejected because although they would
definitely increase the effectiveness of
the VTS system, the current number of
vessel transists (40 per day) is not
sufficient to offset the costs involved in
manning and installing required
equipment. Periodic radio reports to the
VTS are considered to be the least
expensive, yet effective, means of
providing vessel traffic service
coverage.

Proposed § 161.832 requires a final
report when the vessel completes its
movement in the VTS area. The Final
Report is necessary so that Soo Control
is aware of the vessel's location within
the VTS Area, or that the vessel has
departed the VTS Area and is no longer
involved in the traffic system,

Proposed § 161.834 establishes
permanent reporting points which have
been selected to allow Soo Control to
coordinate traffic, as necessary, and to
allow Soo Control to apprise ae
lockmaster of vessels approaching the
St. Marys Falls Canal.

Proposed § 161.838 provides for the
establishment of additional reporting
points that are necessary during the
winter navigation season in order to
schedule icebreaking and facilitate
navigation. Temporary reporting points
are intended for use during periods of
unusual hazard such as partial channel
obstruction or closure. The District
Commander is provided the flexibility to
designate those reporting points based
upon the prevailing ice conditions.

Proposed § 161.838 recognizes that a
few short portions of the navigation
channel lie in Canadian waters., This
section makes it clear that a final Report
and an Initial Report are not desired
when navigating these areas. Such
reports are not considered necessary.,
would clutter the reporting frequency
and distract the vessel's master and the
Soo Controller.

Proposed § 161.840 requires that a
report of radio failure be made if
gracucablc. This report is necessary

ecause of the reliance on VHF-FM
radiotelephone in these regulations. The
procedures for reporting radio failure
required by the “Agreement with
Canada for the Promotion of Safety on

the Great Lakes by Means of Radio,
1973", are incorporated.

Proposed § 161.842 requires reports of
impairment of vessels transiting the VTS
area and obstructions. These reports are
necessary to enable Soo Control to
effectively manage traffic and advise
vessels of potential hazards.

Proposed § 161.844 exempts ferrys
from the movement reporting
requirement when they are operating in
accordance with a schedule which has
been provided to Soo Control. The
presence of a ferry on a scheduled route
can be presumed by both Soo Control
and vessels navigating the area. Reports
are required from ferries only when they
deviate from their schedules.

Because of the narrowness of certain
channels, proposed § 161.850 establishes
one-way traffic patterns for vessels in
order to minimize collisions and
groundings.

Proposed § 161.854 specifies interesis
which will be considered before Wes!
Neebish Channel and Pipe Island
Passage are closed to traffic during the
winter navigation season. This section
specifically provides for the use of
Middle Neebish Channel and Pipe
Island Course by both upbound and
downbound vessels during the winter
navigation season. Consideration of
these interests is considered necessary
in order to adequately manage marine
navigation within legitimate economic
and environmental constraints.

Proposed § 161.880 would reduce the
speed limit from De Tour Reef Light to
Sweets Point Light from 17 miles per
hour to 14 miles per hour. This reduction
is proposed in order to reduce wako
damage to shore property and moored
vessels which has been reported in the
vicinity of De Tour Village by the De
Tour Village Harbor Commission. The
speed limit will now apply to vessels of
over 20 meters (65 feet) in accordance
with section 161.801.

Proposed § 161.890 clarifies the
maximum distance which may be
maintained between towing vessels and
their tows,

Proposed § 161.894 effectively
requires a vessel navigating in the VTS
area to have its anchors ready for let!ing
go after the COTP has ordered the
closing of a channel. This measure is
considered necessary to ensure tha!
every vessel transiting toward the
closed channel is capable of
immediately anchoring. Soo Control
may direct approaching vessels to
anchor at a considerable distance from
the point of closure in order to avoid
traffic congestion.
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Disposition of Existing Regulations

This supplementary information
shows the disposition of certain existing
requlations in 33 CFR 92. As indicated in
the following table. most of the existing
regulations have been reworded and are
included in the proposed regulations.
Some portions have been deleted for
various reasons as set forth below.
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Losing secton Dispostion
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Section 82.05, St. Marys River Patrol,
will be deleted because the term is
wrchaic, There is no Coast Guard unit by
that name and the vessels and personnel
under the control to the Captain of the
Port are not commonly referred to in
that manner,

Section 92.21 describing sound signals
used by patrolling vessels will be
deleted because the reliability of VHF-
FM radio-telephone eliminates the need
for those special sound signals.

Section 92.39, Visual Signals for
Dredges and Wrecking Plants, will be
deleted because these signals are
prescribed by the Pilot Rules for the
Great Lakes at 33 CFR 90,22 thru 90.29.

Section 92.41, Visual signals on
vessels aground in channel, will be
teleted because these signals are
prescribed by Rule 30 of the Greal Lakes
P.ufv‘ﬁ of the Road (33 U.S.C 295).
Furthermore, adequate warning
regarding grounded vessels can be
provided by VHF-FM radiotelephone.

Section 82.43, Sound signal for vessels
aground in channel, will be deleted

161.850,

because it places a burden on the
overiaken vessel to take action. This is
inconsistent with Rules 20 and 22 of the
Rules of the Road for the Greal Lakes
(33 U.S.C. 285 and 287).

Section 92.45, Special sound signal for
Middle Necbish Channel, will be deleted
because the signal for vessels
approaching a bend in the channe! is
adequately provided for in the Pilot
Rules for the Great Lakes (33 CFR 50.6).

Section 92.55, Speed limit approaching
St. Marys Falls Canal, will be deleted
because failure to maintain proper
control of a vessel is adequately
provided for by Rule 28 of the Great
Lakes Rules of the Road (33 U.S.C. 283).

Section 92.63, Vessel passing towing
tug going in same direction, will be
deleted because the overtaking situation
is adequately provided for by Rule 25 of
the Great Lakes Rules of the Road (33
U.S.C. 290).

Section 82.65, Vessels going in the
same direction; when passing
prohibited, will be deleted because
comprehensive rules for overtaking are
contained in the Pilot Rules for the
Great Lakes (33 CFR 90.8).

Section 82.73, Navigation of dredged
channels by sail, will be deleted
because it is archaic.

Section 82.75, Obstruction of traffic;
retarding of other vessels, will be
deleted because this matter is
adequately covered by Rules 20 and 27
of the Rules of the Road for the Great
Lakes (33 U.S.C 285 and 293).

Section 92.77, Rafts in channels, will
be deleted because it is archaic. Rafts
are no longer used as a mode of
transportation in this area.

Section 92.81, Government vessels,
will be deleted because sufficient
authority to control movement of vessels
is available under 33 CFR 160.35 and the
proposed § 161.807 without providing
special rules for government vessels.
Additionally, the right of way granted to
government vessels by § 92.81 is
potentially in conflict with the Rules of
the Road for the Great Lakes (33 U.S.C.
281-290).

The Coast Guard has evaluated this
proposal under the Department of
Transportation's Order 2100.5, “Policies
and Procedures for Simplification,
Analysis, and Review of Regulations,"”
May 22, 1980, and has found this to be a
nonsignificant rulemaking. A Draft
Evaluation has been prepared and is
available for inspection and copying
from the Marine Safety Council.

An environmental assessment was
completed in June, 1980, which
determined that this action will have no
significant impact upon the
environment.

In consideration of the foregoing, the
Coast Guard proposes to amend Title 33,
Code of Federal Regulations as follows:

§1.01-30 [Amended]

1. By removing and reserving § 1.01-
30(b).
PART 92—[Reserved]

2. By removing and reserving Part 92.
3. By revising Subpart B of Part 161 to
read as follows:

PART 161—VESSEL TRAFFIC
MANAGEMENT

Subpart B—Vessel Traffic Service

St Marys River Vessel Traffic Service

General Rules

161.801 Purpose and applicability.

161.803 Definitions.

161.804 Vessel operation in the VTS area.

161.805 Laws and regulations not affected,

161.807 Soo Control directions.

161.809 Authority to deviate from these
rules,

161,811 Emergency deviations.

Communications Rules

161.820 Radio listening watch.

161.821 Frequency for routine reporis,

161,822 Radiotelephone equipment.

161.824 English language.

161826 Time.

161.828 Initial report.

161.830 Movement reports.

161.832 Final Report.

161.834 Permanent reporting points,

161.836 Seasonal or lemporary reporting
points.

161.838 Transil of Canadian waters.

161.840 Radio fallure.

161.842 Report of impairment or other
hazard.

161.844 Ferry vessels,

Traffic Rules ;

161.850 One way traffic—normal conditions.
161.852 Meeling or overtaking in channely.
161.854 Winter navigation.

Anchorage Rules

161.860 Anchorage, general.

161.862 Emergency anchoring.

161.864 Unauthorized anchorage.

161.866 Anchoring of dredging. construction,
or wrecking plants in channels.

161,868 Shifting anchorage under the
direction of Soo Control.

161.870 Order of departure from anchorage.

Speed Rules
161880 Maximum speed limits.
101.884 Temporary speed limits.

161.886 Minimum speed limit, through
dredged channels.

Miscellaneous Rules

161.890 Rules for lowing vessels,

161.894 Channel closure and special rules,
Authority: 92 Stal. 1471, (33 US.C, 1221 et

seq., as amended); 48 CFR 1.48(n)(4).
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Subpart B—Vessel Traffic Service
St. Marys River Vessel Traffic Service
General Rules

§ 161.801 Purpose and applicability.

(a) Sections 181.800-899 prescribe
rules for vessel operation in the St.
Marys River Vessel Traffic Service
(VTS) Area to prevent collisions and
groundings, to protect improvements to
the waterways, and to protect the
navigable waters of the VTS Area from
environmental harm.

{b) The General Rules in §§ 161.800-
161.811, the Anchorage Rules in
§§ 161.860-161.870, and the
Miscellaneous Rules in §§ 161.890-
161.894 apply to all vessels.

(¢) The Communications Rules in
§§ 161.820-161.844 and the Traffic Rules
in §§ 161.850-161.856 apply only to the
following vessels:

(1) Vessels over 20 meters (65 feet) in
length, except fishing vessels of under
300 gross tons;

(2) Commercial vessels over 8 meters
(26 feet) in length engaged in towing
another vessel astern, alongside, or by
pushing ahead: and

(3) Dredges and floating plants.

(d) The Speed Rules in §§ 161,880
161,886 apply only to vessels over 20
meters (40 feet) in length,

§ 161,803 Definitions.

As used in §§ 161.800-161.899—

“Area Engineer” means the local
representative of the District Engineer
who acts for that officer with respect to
the St. Marys Falls Canal and the VTS
Area. His office is located at the locks of
the St. Marys Falls Canal.

“Captain of the Port, Sault Ste. Marie,
Michigan" (COTP) means the officer of
the U.S. Coast Guard assigned the duty
of enforcing the VTS regulations.

“District Engineer” means the officer
of the U.S, Army Corps of Engineers
responsible for enforcing the regulations
for the St. Marys Falls Canal and Locks
{33 CFR 207.440). His office is at Detroit,
Michigan. The movements of vessels in
the St. Marys Falls Canal are under the
direction of the District Engineer or his
local representative.

“No Passing Zone" means an area
where meeting, U-turns, or overtaking.
are prohibited.

*Soo Control” means the shore-based
facility that operates the St. Marys River
VTS for the COTP.

“Vessel Traffic Service Area (VTS
Area)” means the navigable walters of
the United States in the St. Marys River
and lower Whitefish Bay from latitude
45 57' N. (De Tour Reef Light), to the
south, to latitude 46 38.7° N (lle
Parisienne Light), to the north, except

the waters of the St. Marys Falls Canal.
The waters of the VTS Area are
delineated, to the east, from
Potagannissing Bay and Worsley Bay by
a line from La Pointe to Sims Point.

§161.804 Vessel operation in the VTS
Area, .

No person may cause or authorize the
operation of a vessel in the VTS Area
contrary to the rules in §§ 161.800-
161.899,

§ 161.805 Laws, and regulations not
affected.

Nothing in §§ 161.800-161.899 is
intended to relieve any person from
complying with—

{a) The Navigation Rules for the Great
Lakes and their connecting and tributary
waters (33 U.S.C. 241-295);

(b) Vessel Bridge-to-Bridge
Radiotelephone Regulations (Part 26 of
this chapter);

(c) Pilot Rules for the Great Lakes
(Part 90 of this chapter);

(d) The Federal Boat Safety Act of
1971 (46 U.S.C. 1451-1489); and

(e) Any other laws or regulations.

§ 161.807 Soo Control Directions.

(a) During conditions of vessel
congestion, full or partial channel
obstruction, severe storms, reduced
visibility, heavy ice, strong currents, low
water, or similar hazardous
circumstances in the VTS Area, Soo
Control may issue directions specifying
times when vessels may enter, move
within or through, or depart from ports,
harbors, reaches, channels, or other
waters in the VTS Area.

(b) When by reason of ice or other
special conditions, low powered vessels,
vessels with one or more tows, or
vessels of a particular construction
cannot maintain their order of
proceeding and will constitute a hazard
to other vessels, Soo Control may
temporarily refuse such vessels
permission to enter or proceed in the
river.

(c) The master of a vessel in the VTS
Area shall comply with directions
issued to him under this section.

§ 161.809 Authority to Deviate from these
Rules.

(a) The Commander, Ninth Coast
Guard District may, upon written
reques!, issue an authorization lo
deviate from any rule in §§ 161.800-
161.899 if that officer finds the proposed
operation can be accomplished safely.
Each written application for
authorization must state the need for the
authorization and describe how the
proposed operation can be conducted
safely.

{b) Soa Control may, upon verbal
request, issue an authorization to
deviate from any rule in this subpart, for
a single voyage or part of a single
voyage on which the vessel is embarked
or about to embark. Such authorizations
by Soo Control shall not be for an
extended period of time nor shall they
be granted for successive voyages.

§ 161.811 Emergency deviations.

In an emergency, any person may
deviate from any provision in §§ 161,800
through 161.899 to the extent necessary
to avoid endangering persons, property
or the environment,

Communications Rules

§ 161.820 Radio Ustening watch,

The master of a vessel in the VTS
Area shall continuously monitor
Channel 16 (156.8 mhz) VHF-FM and be
prepared to communicate with Soo
Control on Channel 12 (156.6 mhz) VHF-
T

§ 161,821 Frequency for routine reports.
Routine reports to Soo Control

(including preliminary reports, initial

reports, movement reports, and final

reports) shall be made on Channel 12
{156.6 mhz) VHF-FM.

§ 161.822 Radiotelephone equipment.

Each report required by §§ 161.800-
161,899 to be made by radiotelephone
must be made using a radiotelephone
that is capable of operation on the
navigational bridge of the vessel, or in
the case of a dredge, at its main control
station.

§ 161.824 English language.

Each report required by §§ 161.800-
161.899 must be made in the English
language.

§ 161.826 Time.

Each report required by §§ 161.800-
161.899 must specify time using:

(a) The zone time in effect in the VIS
Area; and

(b) The 24-hour clock system.

§ 161.828 Initial report.

At least 15 minutes, but not more than
30 minutes, before a vessel enters into or
gets underway within the VTS Area the
master of the vessel shall report the
following information to Soo Control:

(a) Name and draft of the vessel:

(b) Location and estimated time of
entering or getting underway;

{c) The nature of any tow, including
log booms or rafts;

(d) Destination; and

(e) Type of cargo.
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§161.830 Movement reports.

Whenever a vessel passes a reporting
noint listed in § 161.834 or promulgated
in accordance with § 161.836 or
whenever a vessel within the VTS Area
gets underway and begins to navigate,
the master shall report the following to
Soo Control:

(a) Name of the vessel; and

(b) The reporting point or the location.

§161.832 Final report.

Whenever a vessel anchors in, moors
in, or departs from the VTS Area, the
master shall report the place and time of
anchorage or mooring or the location of
departure to Soo Control.

§161.834 Permanent reporting points.

The following are permanent reporting
points—

Upbourd vesseds  Faporiing points W, ressein
ol Roport ... De Towr Rool Final Report.
Light
Noverwrd Report. . Lske Munuscong  Movement Report.
Jurction Buoy,
Wovemerl Roport ... Ninemile Point___.... Movoment Raport.
Moverent Aaport .. Six Milo Point ... Movement Report,
Movement Roport .. Mission Pont_... Movoemant Report.
Uovnmert Floport ... Leaving locks ... Movement Report.
Moveert Report ... Brush Poind._... Movement Repon.
[ v Birch Pownl..... Movernant Repon,
Fral Roport .. lie Parisionne Inimal Repon
Lght.

§161.836 Seasonal or temporary
reporting points.

{a) Commander, Ninth Coast Guard
District, may publish additional
reporting points for use during the
winter navigation season. These
seasonal reporting points with their
effective dates will be published in a
Local Notice to Mariners, This
information is also available from Soo
Control.

(b) Captain of the Port Sault Ste.
Marie may publish additional reporting
puints as temporary navigation
conditions may require. These
temporary reporting points with their
effective times will be published by
Broadcast Notice to Mariners and will
be available from Soo Control.

§161.838 Transit of Canadian waters.

Vessels which have already reported
10 Soo Control shall not make a Final
Report or an Initial Report when
departing or reentering the VTS Area for
4 brief transit of Canadian waters.

§161.840 Radio failure.

Whenever a vessel's radiotelephone
tquipment fails—

(2) The master shall, if practical to do
50, notify Soa Control.

(b) The master is not required to moor
or anchor the vessel for this reason
alone, but the master shall give due
consideration to this loss of capability
and navigate with extraordinary
caution;

(c) Compliance with respect lo
§§ 161.820 and 161,830 is not required;
and

(d) Compliance with respect to
§§ 161,828, 161.829, and 161.832 ia not
required unless the required reports can
be made by telephone.

§ 161,842 Report of impairment or other
hazard.

The master of any vessel in the VTS
Area shall report 1o Soo Control as soon
as possible:

{a) Any condition on the vessel that
may impair its navigation, such as fire,
defective propulsion machinery, or
defective steering equipment;

(b) Any tow that the towing vessel is
unable to control, or can control only
with difficulty; and

(c) Any grounding, striking of
obstruction, or striking of an aid to
navigation, whether in or out of the
channel.

Note.—~The master of any vessel in the
VTS Area is encouraged to report to Soo
Control as soon as possible:

(&) Any locations where the visibility is
less than one mile; and

{b) Any obstruction of a channel, grounded
vessels, malfunctioning aid to navigation, or
other hazardous or dangerous situation which
has not been published by Notice to Mariners
or Broadcast Notice to Mariners,

§ 161.844 Ferry vessels.

The master of any ferry vessel
operating in the VTS Area which is
operating in accordance with a route
and schedule which has been provided
to Soo Control, need not comply with
§§ 161.828, and 161.832.

Traffic Rules
§ 161,850 One way traffic—normal
conditions.

Under normal conditions, two-way
traffic will be permitted in all channels
except the following:

(@) West Neebish Channel from buoy
53 to buoy 1 shall be used only by
vessels proceeding in a downbound
direction:

(b) Middle Neebish Channel from
buoy 2 to buoy 76 shall be used only by
vessels proceeding in an upbound
direction;

(¢) Pipe Island Course from Sweets
Point to Watsons Reef light shall be
used only by vessels proceeding in a
downbound direction; and

(d) Pipe Island Passage to the east of
Pipe Island Shoal and north of Pipe
Island Twins from Watsons Reef Light

to Sweets Point shall be used only by
vessels proceeding in an upbound
direction.

§ 161.852 Meeting or overtaking in
channeis.

(a) No vessel 100 meters {350 feet) or
greater in length shall overtake or
approach within one quarter of a statute
mile (0.2 nautical miles) of a vessel
proceeding in the same direction when
in the following channels:

(1) West Neebish Channel between
Ninemile Point and Lake Munuscong
Junction Buoy:

(2) Middle Neebish Channel between
Lake Munuscong Junction Buoy and
Ninemile Point; and

(3) Little Rapids Cut from Six Mile
Point to Buoy 102.

(b) In addition to paragraph (a) of this
section, when two-way traffic is
permitted in Middle Neebish Channel,
no vessel 100 meters (350 feet) or greater
in length shall meet or overtake another
vessel in the vicinity of:

(1) Johnson Point from Buoy 18 to
Buoy 22;

(2) Mirre Point from Buoy 26 to Buoy
28; and

(3) Stribling Point from Buoy 39 to
Buoy 43.

(¢) This section does not apply when
navigating through ice fields.

§161.854 Winter navigation.

.(a) During the winter navigation
season West Neebish Channel (from
Buoy 53 to Buoy 1) and Pipe Island
Passage to the eas! of Pipe Island Shoal
and north of Pipe Island Twins (from
Watson Reef Light to Sweets Point)
normally will be closed to traffic. The
COTP will close or open these channels
as ice conditions dictate after giving due
consideration to: the protection of the
marine environment, the protection of
walerway improvements and aids to
navigation, the need for cross channel
traffic (e.g. ferrys), the availability of
icebreakers, and the safety of island
residents who, in the course of their
daily business, must use naturally
formed ice bridges for transportation to
and from the mainland. Under normal
seasonal conditions only one closing
each winter and one opening each
spring are anlticipated. Prior to closing or
opening these channels, the COTP will
give interested parties, including both
shipping interests and island residents,
not less than 72 hours notice.

(b) When West Neebish Channel is
closed, Middle Neebish Channel (from
Buoy 2 to Buoy 76) will either be opened
to a two-way traffic or open to one-way
traffic in alternate directions. When
two-way traffic is authorized in Middle
Neebish Channel, all upbound vessels
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will use the easterly 60 meters (197 feet)
of the channel and all downbound
vessels will use the westerly 81 meters
{295 feet) of the channel. men two-way
traffic is authorized in' Middle Neebish
Channel, upbound vessels drawing more
than 20 feet shall not proceed past Buoy
2 unless specifically authorized by Soo
Control. When one-way traffic in
alternate directions is authorized in
Middle Nesbish Channel, all vessels will
use the westerly 91 meters (295 feet) of
the channel.

(¢) When Pipe Island Passage is
closed, Pipe Island Course will be open
to two-way traffic,

Ancohorage Rules

§161.860 Anchorage, General.

Vessels shall not be anchored so as to
swing into the channel limits or across
charted steering courses.

§161.862 Emergency anchoring.

In an emergency a vessel may anchor
in a dredged channel. Such vessels shall
anchor as near the edge of the channel
as possible and shall get underway as
soon as the emergency ceases, unless
otherwise directed. Soo Control must be
advised of any emergency anchoring as
soon as possible.

$161.864 Unauthorized anchorage.

No vessel shall anchor at any time in
the area southward of the Point Aux
Pins Range between Brush Point and the
waterworks intake crib off Big Point or
within a quarter of a statute mile (0.2
nautical miles) of the intake crib in any
direction.

§161.866 Anchoring of dredging,
construction, or wrecking plants in
channeis.

Dredging, construction, or wrecking
plants may be permitied to anchor or
moor in the channel under such
conditions as the COTP deems
appropriate to protect the safety of
navigations.

§161,868 Shifting anchorage under
direction of Soo Control.

Soo Control may direct any anchored
vessel to shift anchorage whenever such
action is deemed necessary for the
safety of vessels, the safe or expeditious
passage of shipping, or the preservation
or effective operation of Government
installations.

§161.870 Order of departure from
anchorage.

Vessels collected in any part of the”
VTS Area by reason of temporary
closure of a channel or an impediment
to navigation shall get underway and
depart in the order in which they
arrived, unless otherwise directed by

Soo Control. Soo Control may advance
any vessel in the order of departure to
expedite the movement of mails,
passengers, cargo of a perishable nature,
facilitate passage of vessels through any
channel by reason of special
circumstance, or to facilitate passage
through the St. Marys Falls Canal.

Speed Rules

§161.880 Maximum speed limits,

The following speed limits indicate
speed over the ground

The spoed it Dotwaen-—

De Tow Reel Light and Sweots Poini

Light .
M!MLLNMMM

Mwmy “Channe! auoya and Evu
ons Pont._ o

Evﬂmmwﬂmm -

Rood Points and Lake Ntoom UMM
Buoy 0. !

suwammtmumdmsz"
nytFulCaml . : S

§£161.884 Temporary speed limits.

The Commander, Ninth Coast Guard
District may establish temporary speed
limit regulations in the VTS area,
including amendments to the speed
limits under section 161.880 of this part.
The temporary speed limits established
by the Commander, Ninth Coast Guard
District are published in the Federal
Register and in the Notice to Mariners.

§ 161.886 Minimum speed limit through
dredged channels.

No vessel may make regular passage
through any dredged channel at a speed
of less than 5 statute miles per hour (4.3
knots) over the ground. Any crafl which
cannot maintain this speed shall not
enter any of the channels antil
permission has been granted by Soo
Control.

Miscellaneous Rules

§ 161.890 Rules for towing vessels.

(a) Towing vessels shall not drop their
tows or otherwise leave them
unattended south of Cros Cap Reef
Light.

(b) Towing vessels engaged in
shortening or lengthening tows, dropping
or making up tows, transferring stores or
cargo fram boats alongside, or waiting,

shall stand clear and allow unobstructed
pussage lo other vessels,

(c) Vessels of less than 61 meters (200
feat) in length shall not be towed with
more than 76 meters (250 feet) of tow
line. Vessels of 81 meters (200 feet) or
more shall not be towed with a tow line
longer than the length of the vessel plus
15 meters (50 feet).

§ 161.894 Channel closure and special
rules.

Should channel obstructions or other
conditions of unusual hazard so require,
the COTP may order the closing of a
channel, designate additional no
overtaking zones or areas of one-way
traffic, or estublish other temporary
traffic rules. Should a channe! be closed,
vessels transiting in the direction of the
closed channel shall make preparations
to be able to immediately anchor.

(92 Stat. 1471, (33 U.S.C. 1221 el. seq., as
amended); 49 CFR 1.46{n})(4))

Dated: December 29, 1980,

W, E. Caldwell,

Rear Admiral, U.S. Coast Guard, Chief, Office
of Marine Environment and Systems.

[FR Doc. §0-117 Filed 1-2-50 845 wn)]

BILLING CODE 4910-14-M

POSTAL RATE COMMISSION
39 CFR Part 3001
Annual Review of Rules of Practice;

Notice of Postponement

December 23, 1980.
AGENCY: Postal Rate Commission.
ACTION: Notice of Postponement.

SUMMARY: The Commission serves
notice that it is postponing initiation of
its annual review of its rules of practice
from the normal commencement date of
December 1, 1980, to the month of
March, 1981, as authorized by its final
plan for implementing Executive Orde:
No. 12044 (43 FR 12661; March 24, 1078)
published in the Federal Register on
January 12, 1978 (44 FR 2606-08).

FOR FURTHER INFORMATION CONTACT:
David F, Stover, General Counsel; Postul
Rate Commission, Suite 500; 2000 L
Street, N.W.; Washington, D.C. 20268:
Telephone 202-254-3824.
SUPPLEMENTARY INFORMATION: The
Commission’s plan for implementation
of Executive Order No. 12044, under
which an annual review of the
Commission's rules of practice is
conducted for the purpose of identifying
and putting into effect any needed
improvements, calls for initiation of the
annunl review on or about December 1
of each year, Foreseeing thal other
business might at times interfere with
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the maintenance of this schedule, the
Commission provided in setting up the
plan that

* * When it is necessary to depart by
more than i few days from the schedule
given o the plan, the Commission will
publish notice of the fack, setting forth the
reasans for the departure,
# FR 2607 (Januvary 12, 1978},

At the present time, the Commission
has before it a general rate increase
proposal by the Postal Service. This
case has proceeded according to
schedule, and the Commission
anticipates completing it within the 10
months contemplated by the Postal
Reorganization Act {39 US.C.
w24(c)(1)}. In order to do so, it will,
however, be necessary to employ our
staff resources so substantially on
issues in the rate proceeding as to
preciude work on the annual review.
The rate proceeding, under the statulory
schedule, should terminate with the
issuance of @ Recommended Decision ini
lute February 1961. Accordingly, the
Commission hereby notifies all
interested persons that it contemplates
jseuing the initial documen! (Advance
Notice of Proposed Rulemaking) in the
E.0. 12044 procedure by the end of
Murch 1981,

David F. Harrls,

Sax reflary.

¥ Doc. 0040810 Piled 33-33-80; 145 wim]
BILLING CODE 7715-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
(A-7-FRL 1717-4)

Approval and Promulgation of
Implementation Plans: State of
Missouri

AGency: Environmental Protection
Agency (EPA).

AcTioN: Notice of Receipt of Submittal
1o Satisfy Conditions of Plan Approval.

SuMMmARY: In order to satisfy the
requirements of Part D of the Clean Air
Acl, as amended, the State of Missouri
revised its State Implementation Plan
(SIF) in 1979, On April 9, 1880, EPA
conditionally approved certain elements
of Missouri's plan (45 FR 24140). On
December 16, 1980, the State submitted
gr:v,' umentition for the purpose of
!u'?'I‘Ezng one of these conditions. This
tondition involves a requirement that
the Stute submil a repart outlining an
nspection/maintenance (/M) program
for vehicle emissions control.

The purpose of this notice is to advise
the public that the State of Missouri has

made a submission involving this
condition. EPA is reviewing the material
submitted and intends to issue & notice
of proposed rulemaking after the review
is complete, Until final action is
published in the Federal Register, the
conditional approval of the SIP is being
conlinued.

ADDRESSES: Copies of the State
submission are available for inspection
during normal business hours at the
following locations:

Environmental Protection Agency,

Air, Noise and Radiation Branch, 324 Eaxl
11th Street, Kansas City, Missouri, 64106.

Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, SW., Room 2622,
Washington, D.C. 20460.

Missouri Department of Natural
Resources, 2010 Missouri Boulevard,
Jefferson City, Missouri 85101.

East-West Gateway Coordinating
Council, 112 North Fourth Street, St.
Louis Missouri 63102,

FOR FURTHER INFORMATION CONTACT:
Wayne G. Leidwanger at (816) 374-3791
(FTS) 758-3791.

SUPPLEMENTARY INFORMATION: On April
9, 1880, EPA conditionally approved
certain elements of Missouri’s SIP with
regard to the requirements of Part D of
the Clean Air Act, as amended. A
detailed discussion of that action can be
found in the Federal Register notice
published on that date (45 FR 24140).

One of the conditions promulgated by
EPA requires the State of Missouri to
report to EPA no later than December 1,
1880, the recommended type of I/M
program for vehicle emissions control
including stringency factor, vehicle test
mix, program resources and
justification, The report is to be
submitted to the Missouri General
Assembly for iis review,

The public is advised that the State
has made a submission. EPA is
reviewing the material to determine if it
complies with the requirements of the
Clean Air Act and the condition
promulgated by EPA. A nolice of
proposed rulemaking will be issued after
EPA completes a review of the
submission. EPA's conditional approval
of the Missouri SIP is being continued
until final action on the submittal is
published in the Federal Register.

Dated: December 23, 1980,
William Rica,
Acting Regioool Administrator.
(R Doc. 81-111 Filed 3-2-01: 548 am|
BILLING COUE 8560-33-M

40 CFR Part 52
[A-2-FRL 1717-5]

Approval and Promuigation of
Implementation Plans; Proposed
Revision to the New Jersey State
Implementation Plan

AGENCY: Environmental Proteotion
Agency.

ACTION: Proposed rule,

SUMMARY: This proposal announces
receipt of a reques! from the State of
New Jersey to revise its State
Implementation Plan (SIP). If approved
by the Environmental Protection
Agency, this revision will incorporate
into the SIP an Amended Consent
Judgment that requires the Atlantic City
Electric Company’s unit 1 and unit 2 at
its B.L. England Generating Station to
comply with applicable particulate
emission requirements by March 31,
1982 and June 1, 1982, respectively.
Current requirements promulgated at 40
CFR 52.1604(b) require compliance by
June 1, 1981,

DATES: Comments must be received on
or before March 6, 1981.

ADDRESSES: All comments should be
addressed to: Charles S. Warren,
Regional Administrator, Environmental
Protection Agency, Region Il Office, 26
Federal Plaza, New York, New York
10278.

Copies of the proposal are avsilahle
for public inspection during business
hours at:

Environmental Protection Agency, Air
Programs Branch, Room 1005, Region
Il Office, 26 Federal Plaza, New York,
New York 10278,

Environmental Protection Agency,
Public Information Reference Unit, 401
M Streel, SW., Washington, D.C,
20460,

New Jersey Department of
Environmental Protection, Bureau of
Air Pollution Control, Room 1108,
Labor and Industry Building, lohn
Fitch Plaza, Trenton, New Jersey
08625,

FOR FURTHER INFORMATION CONTACT:

William S. Baker, Chief, Air Programs

Branch, Environmental Protection

Agency, Region I Office, 26 Federal

Plaza, New York, New York 10278 (212)

264-2517,

SUPPLEMENTAL INFORMATION:

1. Background

On July 6, 1978 the Stale of New
Jersey submitted to the Environmental
Pratection Agency (EPA) two proposed
revisions to its State Implementation
Plan [SIP). One of the revisions involved
a substantive change in the State’s
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"Sulfur in Coal" regulation, N.L.A.C.
7:27-10.1 et seq., which permitted &
temporary increase to 3.5 percent, by
weight, in the allowable sulfur content
of bituminous coal burned at existing
steam or eleciric power generating
facilities in Atlantic, Cape May.
Cumberland, and Ocean Counties, This
use of this higher sulfur coal could be
authorized by the State for a period not
exceeding five years,

This revision reques! was approved
by EPA on December 15, 1978 at 43 FR
58567 and had the effect of allowing the
Atlantic City Electric Company to use
bituminous coal with a sulfur content
not to exceed 3.5 percent, by weight, at
units 1 and 2 of its B.L. England
Generating Station in Beesley's Point,
Cape May County.

The December 15, 1978 EPA approval
notice also dealt with a State request lo
temporarily relax the particulate matter
emission limitation applicable to these
two units of the B.L. England Generating
Station. In order to allow more efficient
particulate matter control equipment to
be installed, as a parl of a Consent
Judgment between the utility and the
New Jersey Department of
Environmental Protection, the emission
limitation of 0.1 Ibs/million BTU
applicable to these units was relaxed to
0.5 lbs/million BTU until June 1, 1981. A
Federal requirement to this effect was
promulgated at 40 CFR 52.1604(b) on
December 15, 1978 (43 FR 58567) and
underwent minor correction on March
12, 1979 (44 FR 13478). Today's notice
deals with this particulate matter
control requirement on units 1 and 2 of
the B.L, England plant.

1I. Current Submittals

On June 30, 1980, the State of New
Jersey submitted to EPA as a proposed
revision to its SIP an Amended Consent
Judgment which, if approved by EPA,
would extend from June 1, 1981 until
March 31, 1082 and June 1, 1982,
respectively. the dates by which units 1
and 2 of the Atlantic City Electric
Company's B.L, England Generating
Station must comply with a 0.1 1bs/
million BTU particulate matter emission
limitation. Today's proposed SIP
revision has the effect of revising an
earlier Consent Judgment and the
Federal requirement which, as
discussed, requires units 1 and 2 to
comply by June 1, 1881.

The State’s SIP revision, including the
fully executed Amended Consent
Judgment was submitted in accordance
with all EPA requirements under 40 CFR
Part 51. These include the need for a
public hearing, which was held by the
State on March 7, 1980.

The Amended Consent Judgment
between the Atlantic City Electric
Company and the New Jersey
Department of Environmental Protection
(NJDEP), provides a revised compliance
schedule for controlling particulate
malter emissions from units 1 and 2 at
the B. L. England Generating Station.
‘The original Consent Judgment involved
the installation of new electrostatic
precipitators at units 1 and 2 at the site
of existing precipitators. This plan, if
implemented, would have required the
temporary termination of coal burning at
these units and a return to oil burning
while the existing precipitators were
being dismantled and until the new
precipitators were installed and became
operational. This conversion to oil
would have been necessary in order to
avoid a large increase in particulate
matter emissions.

To obviate the need to burn oil, a new
construction plan was prepared and
forms the basis of the Amended Consent
Judgment. This plan would stage the
construction of the two new
electrostatic precipitators, allowing unit
1 to use the new precipitator built for
unit 2 while the existing inadequate
precipitator at unit 1 was being
dismantled. It is the use of a sequential
construction schedule which results in
the delay, It should be noted also, that
at no time will the emissions of
particulate matter exceed the previous!
approved emission limitation of 0.5 Ibs
million BTU.

EPA notes that while the alteration of
emission limitation requirements
applicable to the Atlantic City Electric
Company's B. L. England Station may
not be approved by EPA as a
compliance order, Section 110(a)(3) of
the Clean Air Act allows a State to relax
emission limitation requirements, as
long as such relaxations do not
jeopardize the attainment and
meintenance of national ambient air
quality standards, Since both the
primary and secondary standards for
particulate matter are being met in the
area in which the B. L. England Station
is located, and the continued imposition
of the less stringent particulate emission
limitation of 0.5 1bs/million BTU
proposed in this rulemaking will not
change the attainment status of the area,
approval of such new emission
limitations is not inconsistent with
Section 110 of the Clean Air Act.
Furthermore, the affected units are not
subject to the provisions of the
Prevention of Significant Deterioration
regulations since both units were
emitting no more than 0.5 Ibs/million
BTU of particulate matter prior to
August 7, 1977, In keeping with the

intent of the Amended Consent
Judgment, EPA proposes to require the
return to the more siringen! emission
limitation of 0.1 lbs/million BTU at unit
1 by March 31, 1882 and unit 2 by June 1.
1982,

Based upon EPA's review of the
Amended Consent Judgment, EPA
proposes to approve the State's SIP
revision submittal. However, EPA's
proposed approval of this SIP revision
does not make the compliance schedules
contained in the Amended Consent
Judgment federally enforceable and the
Company's failure to comply with such
incremental requirements prior to the
final date at which the more stringent
emission limitations must be met will
not trigger noncompliance penalties
under Section 120 of the Clean Air Act.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“gignificant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. I have
reviewed this package and determined
that it is a specialized regulation not
subject to the procedural requirements
of Executive Order 12044,

This notice is issued as required by
Section 110 of the Clean Air Act, as
amended, to adyise the public that
comments may be submitted as to
whether the proposed revision to the
New Jersey State Implementation Plan
should be approved or disapproved. The
Administrator's decision regarding
approval or disapproval of this proposed
plan revision will be based on whether
it meets the requirements of Section
110(a)(2)(a)~{k) of the Clean Air Act and
EPA regulations in 40 CFR Part 51.
(Sections 110, 301, Clean Air Act, amended
{42 U.S.C. 7410, 7601))

Dated: December 22, 1880,

Charles S. Warren,

. Regional Administrator, Environmental

Protection Agency.
(FR Doc. 81-105 Filed 1-2-01. 543 am)
BILLING CODE 6560-38-M

40 CFR Part 123
[SW-3-FRL 1719-3]

Maryland Application for Interim
Authorization, Phase |; Hazardous
Waste Management Program
AGENCY: Environmental Protection
Agency, Region IIL

ACTION: Public Comment Period
Extension.

SUMMARY: EPA regulations to protect
human health and the environment from
the improper management of hazardous
waste were published in the Federal
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Register on May 19, 1980 {45 FR 33063).
These regulations include provisions for.
authorization of State programs to
operate in lieu of the Federal program.
Today, EPA is announcing the
availability for public review of the
Maryland application for Phase I Interim
Authorization, inviting public comment,
and giving notice of a Public hearing to
be held on the application. A previous
notice was published in the December 4,
19680, Federal Register stating that public
comment must be received by January
15, 1981, That date has been changed to
January 23, 1981 to allow the public to
review minor rfevisions to Maryland's
spplication and organizationa! changes
in Maryland's Emergency Regulations
subsequently publi:izd in Maryland's
Register on December 19, 1880. The
revised authorization application will be
made available for public inspection at
the EPA Public Hearing. A two-week
period beyond the public hearing will
allow opportunity for written comments
to be submitted to EPA, and should not
substantially delay a final decision on
Maryland's epplication.
paTE: Comments on the Maryland
interim Authorization application must
be received by January 23, 1981.
PUBLIC HEARING: EPA will conduct a
Public hearing in the Maryland Interim
Authorization application 7 p.m. on
Thursday, January 8, 1981, EPA reserves
the right to cancel the Public hearing if
significant pubic interest in a hearing is
not expressed, The State of Maryland
will participate in any Public hearing
held by EPA on this subject.
ADDRESSES: Copies of the Maryland
Interim Authorization application are
avallable at the following addresses for
inspection and copying by the public:
Dept. of Health & Mental Hygiene,
Wasle Management Enforcement
Program, 2nd Floor—0O'Connor
Building, 201 West Preston Street,
_Baltimore, Maryland 21201
Office of Environmental Programs,
Failinger Complex, Route 8 & Naves
i rosaroad, Cumberland, Maryland
21502
Wicomico County Health Dept., 300
West Carrol Street, Salisbury,
Maryland 21801
Public Information Reference Unit,
Room 20822—EPA Library, U.S.
Environmental Protection Agency, 401
M Street, SW. (Waterside Mall),
_Washington, D.C. 20460
1S. EPA. Region 111, Library, 2nd Floor,
6th & Walnut Streets, Philadelphia,
Pennsylvania 19106
_ Writlen comments should be sent to:
Robert L. Allen, Chief, Air, Toxics &
!'lumrdous Materials Branch (3AH30),
US. EPA, Region III, 6tb & Walnut

Streets, Philadelphia, Pennsylvania
19106

The Public hearing will be held at:
Loch Haven Senior High School
Auditorium, Cromwell Bridge Road &
Cowpens Road, Baltimore, Maryland
21234.
FOR FURTHER INFORMATION CONTACT:
Robert L. Allen, U.S. EPA, Air, Toxics &
Hazardous Materials Division (3AH30),
6th & Walnut Streels, Philadelphia,
Pennsylvania 19108,

SUPPLEMENTARY INFORMATION: In the
May 19, 1980 Federal Register (45 FR
33063), the Environmental Protection
Agency promulgated regulations,
pursuant to Subtitle C of the Resource
Conservation and Recovery Act of 1976
(as amended), to protect human health
and the environment from the improper
management of hazardous waste. These
regulations included provisions under
which EPA can authorize qualified State
hazardous waste management programs
to operate in lisu of the Federal
program. The regulations provide for a
transitional stage in which qualified
State programs can be granted Interim
Authorization. The Interim
Authorization program is being
implemented in two phases
correspanding to the two stages in
which the underlying Federal program
will take effect. In order to qualify for
Issuance of Interim Authorization, the
State hazardous waste program must:

(1) Have been in existence prior to
August 17, 1880 and

{2) submit evidence to EPA showing
that the existing State program is
substantially equivalent to the Federal

rogram.

A full description of the requirements
and procedures for State Interim
Authorization is included in 40 CFR Part
123 Subpart F, (45 FR 33479), As noted in
the May 19, 1980 Federal Register,
copies of complete State submittals for
Phase | Interim Authorization are to be
made available for public inspection
and comment. In addition, a public
hearing is to be held on the submittal,
unless significant interest is not
expressed.

A. R. Morris,
Acting Regional Administrator.
PR Doc. 11-120 Plhad 1-3-07; 148 am)

BRLUING CODE 8250-28-M y

DEPARTMENT OF ENERGY
41CFR Part 9-15

Cost Principles Applicable to
Commercial Organizations

AGENCY: Department of Energy.

AcTION: Proposed rule.

SUMMARY: The proposed rule revises the
Department of Energy cost principles for
bid and proposal (B&P) cost and
independent research and development
(IR&D) cost as applicable to commercial
organizations. The basis for the change
is to provide for more uniformity with
the IR&D concepts introduced By the
Cost Accounting Standards Board, the
IR&D/B&P rules followed by the
Department of Defense and the National
Aeronautics and Space Administration,
and DOE management of IR&D/B&P
costs allocable to DOE contracts.

DATE: Comments must be received on or
before February 4, 1081,

ADDRESS: Comments should be
addressed to the Department of Encrgy,
Procurement Policy Division (PR-222),
Mail Stop 1}-009, Forrestal Building,
Washington, DC 20585,

FOR FURTHER INFORMATION CONTACT:

Mr. G. L. Allen, Policy and Procedures
Division (PR-222), Progurement and
Assistance Management Directorale
(202) 252-8179.

Robert L. Forst, Attorney, Office of
Assistant General Counsel for
Procurement and Financial Incentives
(GS-44), Office of the General
Counsel (202) 252-1526,

SUPPLEMENTARY INFORMATION:
L Background

IL. Statutory and Regulutory Requirements
111 Public Comments

1. Background

Under Section 644 of the Department
of Energy Organization Act (hereinafter
referred to as “the Act”) (Pub. L. 95-81,
91 Stat. 565, 41 U.S.C, 7254), the
Secretary of the Department is
authorized to prescribe such procedural
rules and regulations as he may deem
necessary or appropriate to effectuate
the functions vested in him.
Accordingly, the Department of Energy
Procurement Regulations (DOE-PR)
were promulgated with an effective date
of June 30, 1879 (see 44 FR 34424), The

- proposed rule revises those DOE-PR

sections applicable to commercial cost
principles for bid and proposal and
independent research and development
costs. Significant changes included in
the propased rule;

{1) Deleting the requirement for
development cost to be allocated over
its related line of business or field of
research and providing for allocation to
all business.

(2) Providing a formula for
determining reasonable bid and
proposal expense in lieu of a historical
arithmetic average.
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(3) Providing a formula for
determining reasonable IR&D expense.

(4) Providing for mandatory
negotiation of advance ceilings of IR&D
and B&P where such costs to be paid by
the DOE exceed established thresholds.

(5) Adopting the accounting and
allocation criteria of the Cost
Accounting Standards Board.

(8) Providing for a certification of
those IR&D projects believed relevant to
the Department of Energy mission.

IL Statutory and Regulatory
Requirements

Pursuant to section 501 of the Act (42
U.S.C. 7181) relating to the opportunity
for oral presentations on proposed
regulations, the Department has
determined that no substantial issue of
fact or law exists and that this DOE-PR
regulation and revision thereto are
unlikely to have a substantial impact on
the Nation's economy, or large numbers
of individuals or businesses.
Accordingly, public hearings relating to
this DOE~PR regulation will not be held.
However, all written comments received
by the Department in response to this
proposed regulation will be carefully
assessed and fully considered in the
formulation of the final DOE-PR.

Note.~The Department has determined
that the regulation will not affect the quality
of the environment and that the requirements
of Section 7(c)(2) of the Federal Energy
Administration Act of 1974, Pub. L. 83-275, do

not apply.
I1I. Public Comments

Interested persons are invited to
participate by submitting data, views or
arguments with respect to the proposed
DOE-PR revisions set forth in this
notice. Comments should be identified
on the outside envelope and on
documents submitted with a designation
“Proposed Amendments—Department of
Energy Procurement Regulations.” All
written comments received will be
carefully assessed and fully considered
prior to publication of the amendment as
a final regulation.

For the reasons set out in the
preamble, Part 9 of Title 41 CFR of the
Code of Federal Regulations is proposed
to be amended as set forth below.

Dated: December 24, 1980,

For the Department of Energy.
Berton J. Roth,
Deputy Director, Procurement and Assistance
Management Directorate,
{Sec. 644 of the Department of Energy
Organization Act, Pub. L. 85-91, 91 Stat. 599
(42 U.S.C. 7254))

41 CFR Chapter 9 is proposed to be
amended to read as follows:

PART 9-15 CONTRACT COST
PRINCIPLES AND PROCEDURES

§9-15.205.3 [Revised]

By deleting the entire text of the
section and substituting the following
therefor: A contractor’s bidding costs
are allowable in accordance with the
provisions in § 9-15.205-35 of this Part
9-15.

§9-15.205.35 [Revised]

By deleting the title and entire texi of
the section and substituting the
following therefor:

§ 9-15.205-35 Independent research and
development (IR&D) and/or bid and
proposed (B&P) Costs

(@) Definitions. For the purpose of this
§ 9-15.205-35:

(1) The term “Independent research
and development” (IR&D) means those
company research and development
efforts which are not (i) sponsored by
outside sources or (ii) required in
performance of a contract, grant, or
cooperative agreement.

(2) The term “Research” means:

(i) “Basic research” which is the
systematic, intensive study directed
toward greater knowledge and
understanding of the subject studied; or

(ii) “Applied research” which is the
systematic study directed specifically
toward applying new knowledge to meet
a potential or recognized need, As
intended herein, attempts to determine
and exploit the potential of scientific
discoveries or improvements in
technology, materials, processes,
methods, devices, or techniques, and
attempts to advance the state of the art
are efforts of applied research.

{3) The term “Development” means
the systematic application and use of
scientific and technical knowledge
directed toward the design,
development, test, and evaluation of
useful materials, devices, systems, and
operations for potential new products or
services or improvement in an existing
product or services to meet specific
requirements,

It includes technology development,
concept and demonstration
development, and full-scale
development,

(i) "Technology development” is the
systematic application of knowledge
toward proof of technology, including
development of nonspecific application
prototypes and processes.

(ii) "Concept and demonstration
development” is the systematic
application of knowledge toward
identification of solutions to meet
specific requirements, including

development of specific application
prototypes and processes.

(iif) “Full-scale development" is the
systematic application of knowledge
toward production of useful materials,
devices, systems, or methods, including
design, development, and improvement
of equipment and processes to meet
specific requirements,

(4) The term “Bid and proposal (B&P)
expense means the cost of those efforts
incurred in preparing, submitting, and
supporting bids and proposals (whether
or not solicited) for Government or non-
Government! businesses. It includes the
cost of:

(i) Administrative efforts, including
the nontechnical effort for the physical
preparation of technical proposal
documents, and the technical and
nontechnical effort for the preparation
and publication of the cost data and
other administrative data necessary lo
support a business organization's bids
and proposals.

(ii) Technical efforts incurred to
specifically support a bid or proposal,
including the costs of system and
concept formulation studies and the
development of engineering and
production engineering data.

(5) The term "business organization”
includes all segments (i.e., divisions,
subsidiaries, affiliates, or business units)
of a business entity under a common
control.

(8) The term “business unit" means
any segment of an organization or an
entire business organization which is
not divided into segments,

(7) The term “segment’ means one of
two or more divisions, plants, product
departments, or other subsidiaries
reporting directly to a home or corporate
office and usually identified with
responsibility for profit and/or
producing a product or service.

(8) The term “home office” means an
office responsible for directing or
managing two or more, but not
necessarily all, segments of an
organization. It typically establishes
policy for, and provides guidance to the
segments in their operations, It usually
performs management, supervisory, or
administrative functions, and may also
perform service functions in support of
the operations of the various segments.

(b) Allowability. (1) The costs for
administrative and technical efforts
incurred for (i) independent research
and development and/or (ii) preparing,
supporting, and submitting bids and
proposals of a business organization,
which are not separately identified and
classified as IR&D/B&P expenses within
its business unit's or segment’s
established accounting systems, shall be
allowable in accordance with the
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general principles of FPR 1-15.2 as
implemented and supplemented by the
DOE regulations in this Subpart 9-15.2,
provided they are treated as indirect
cosls, allocated to all business of the
business unit or segment incurring such
costs, and the total to be allocated does
not exceed $25,000 on either an
organization, business unit, or segment
basis. Where such costs exceed this
limit, they shall be unallowable unless
separately accounted for and
determined 10 be reasonable in
accordance with the requirements of
this section.

{2) The cost of IR&D/B&P which are
separately identified and classified as
sech shall be allowable and recoverable
in DOE contracts in accordance with
paragraph (f} of this section provided
the costs are measured and accounted
for as described in paragraph (c) of this
section, are reasonable in amount as
determined in paragraph (d) of this
section, and are allocated in accordance
with paragraph (e) of this section.

(3) Allawability of IR&KD/B&P as
deflined and provided for herein is not
applicable to contracts covering
operation of Government-owned/leased
facilities, or other cost-type contracts
that require the use of DOE cost
principles set forth in DOE-PR 9-50.15,

(c) Accounting for IRED/BSP. (1) The
basic unit for the identification and
accumulation of IR&D/B&P cost shall be
the individual IR&D/B&P project.
However, when the costs of individual
IR&D/B&P elforts are not material in
amount (less than $25,000 per project)
these costs may be accumulated in one
or more projects within each of these
two types of efforts.

(2) IR&D/B&P project costs shall be
accumulated into IR&D/B&P cost pools.
The IR&D/B&P cost pools for a business
unit or segment shall consist of that
segment’s IR&D project costs benefiting
only that segment, plus (i) the allocable
home office or corporate IR&D/B&P
costs, and (ii) those IR&D/B&P costs that
may be allocated directly to it from
another segment.

(3) B&P cost incurred in a given cost
#Ccounting period is not assignable or
deferrable 1o any other cost accounting
period for recovery in DOE contracts.

(4) IR&D cost incurred in & cost
iccounting period shall not be assigned
‘0 any other cost accounting period for
fecovery in DOE contracts except as
may be permitted pursuant to provisions
of existing laws, regulations, or other
tontrolling factors,

(5] IR&D/B&P programs or efforts
shall be treated as if they were a final
cost objective. The IR&D/B&P project
tost shall include, as if it were a direct
€ost, the cost for administrative and

technical efforts incident to its
performance. IR&D/B&P costs shall also
inciude an allocable portion of
allowable indirect costs (i.e., productive
overhead and any other indirect costs)
related to the project, allocated in
accordance with generally accepted
accounting principles or, where
required, Government cost accounting
principles and standards for allocation
of indirect costs. Allowable IR&D/B&P
project costs shall not include
allocations of general and
administrative expenses.

(d) Reasanableness. A determination
of reasonableness shall be made as
follows:

(1) Through negotiation of advance
ceilings, when required as specified in
paragraph (g) of this section establishing
maximum dollar amounts of allowable
(reasonable) cost for allocation to all
work.

(2) By application of a formula,
computed as described In paragraph (h)
of this section.

(e) Allocotion. (1) IR&D/B&P cost
Eroperly accumulated in a segment’s or

usiness unit's IR&D/B&P cost pools
shall be recoverable as a cost under
DOE contracts only if it is allocated to
DOE contracts with that segment or
business unit, as if it were an indirect
expense. Allocations must be made on
the same allocation base as used in
allocating the general and
administrative (G&A) expense grouping,,
of that business unit or segment in
which the IR&D/B&P costs are incurred,
to its Government contracts.

(2) Where the use of the G&A base for
allocation of IR&D/B&P expense to final
cost objectives does not provide an
equitable allocation or distribution to a
particular DOE contrac! or all of DOE's
contracts, the DOE awarding activity
may approve use of a different base for
DOE contracts, or otherwise provide for
a special allocation to DOE final cost
objectives commensurate with the
benefits received unless otherwise
prohibited by applicability of Cost
Accounting Standards Regulations, or
other avthority. The amount of any
particular special allocation pursuant to
such a agreement shall be excluded
from the IR&D/B&P cost pools to be
allocated to other DOE final cost
objectives; and the particular cost
objective base data shall be excluded
from the base of allocate these pools.

(3) The cost of any work performed by
one segment for another segment shall
not be accounted for as IR&D/B&P cost
of the performing segment unless the
work is part of an IR&D or B&P project
of the performing segment. The cost of
such work shall be allocated directly to
the benefiting segment or transferred to

a home office for allocation to its
segments. Direct allocation to the
benefiting segment is allowed provided
that such allocation is not substantislly
different from the allocation that would
be made were it first allocated to a
home office and reallocated to the
benefiting segment.

(4) IR&D/B&P project costs
accumulated at a home office or
corporate office shall be directly
allocated (for assignment to cost
objectives) to any specific segment or
business unit, where such costs are
directly identified with that segment.
The cost of all other IR&D/B&P projects
accumulated at a home or corporate
office shall be allocated among all
segments by means of the same base
used to allocate its other residual home
or corporate office expenses. However,
where a segment receives significantly
more or less benefit from the IR&D/B&P
projects than will be reflected by the
allocation of their cost using this base, a
special allocation may be agreed upon
commensurate with the benefits
received. The amount of any such
special allocation shall be excluded
from the pools to be allocated to other
segments, and the base data of any such
segment shall be excluded from the base
used to allocate these pools.

(5) Where the allocable IR&D/B&P
costs are established by negotiation, the
memorandum of agreement shall specify
the allocation procedure and base for
assignment of cost to DOE contracts.

(f} Recovery of Cost. (1) The total
amount of annual IR&D costs
recoverable under all DOE contracts
with a single organization, business unit,
or segment shall not exceed (i) those
contracts' allocable share of the
appropriate (organization, business unit,
or segment) allocable IR&D amounts;-or
(ii) the total cost of the organization’s,
business unit's, or segment’s (as is
appropriate) annual IR&D activities
determined to have a potential benefit
or relationship to the DOE program,
whichever is less.

(2) For those contracts that do not
provide for final cost determinations on
a historical or “after-the-fact basis," the
IR&D benefit requirement will be
considered to have been met if the
estimated IR&D cost allocated to any
contract does not exceed ils
proportional share of the total estimated
cost of IR&D with a potential benefit to
DOE. 1

(3) The maximum amount of B&P
expense which is recoverable under
DOE contracts with an organization,
business unit, or segment shall be those
contracts’ share of the allocable B&P
expense computed in accordance with
paragraphs (d) and {e) of this section,
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{4) The organization, business unit, or
segment shall submit no later than 90
days after the close of the cost
accounting period for which IR&D shall
be claimed for reimbursement under
DOE contracts, a wrilten statement
identifying those IR&D projects and the
cost incurred therefor for those IR&D
projects it believes to be of benefit to
the DOE program and so certify by use
of the certificale described in paragraph
(k) of this section. This certified amount
shall normally be used to establish the
threshold(s) of cost tq be recovered in
accordance with paragraph (f)(1) of this
section. However, notwithstanding the
provisions of this paragraph, the DOE
reserves the right to make the final
decision as to benefit to the DOE
program. :

(5) No IR&D/B&P cost shall be
recoverable under a DOE contract if
negotiation of a required advance
ceiling agreement is not initiated prior to
the end of the fiscal year for which the
agreement is required.

(6) For purposes of this paragraph, the
term “DOE program" encompasses the
DOE lotal mission and its objectives.
However, IR&D costs that exceed the
benefit threshold at one business unit or
segment of a business organization
cannot be used to offset IR&D costs that
are less than the benefit threshold of
another segment or business unit.

(g) Advance Agreements. (1) Any
business organization which, during its
most recent completed fiscal year,
receives from the DOE conjunctive IR&D
and B&P payments, either as a prime
contractor or subcontractor, which are
in excess of $4 million, shall be required
to initiate and negotiate with the DOE
an advance agreement(s) that
establishes a separate ceiling, i.e., one
eachfor the allocable IR&D/B&P cost to
be recovered in DOE contracts with that
organization for the following fiscal
year. Prior to the elapse of 8 months of
any fiscal year where no such
requirement exists and DOE payments
during tht period exceed the $4 million
threshold, an advance agreement shall
also be required for allowability of
IR&D/B&P costs for that year.

(2) When a business organization
meets the criteria for negotiation of
advance ceilings, the ceilings may be
negotiated at the home office level,
corporate level, and/or with those
business units or segments which
contract directly with the DOE and
which in the preceding year allocated
recoverable IR&KD/B&P expense of
$500,000 or more to contracts and
subcontracts for which submission and
certification of cost or pricing data was
required. When ceilings are negotiated
for separate business units or segments,

the ceiling limits of allocable IR&D/B&P
cost for any activity, which in its
previous fiscal year did not reach the
$500,000 threshold, may be determined
in accordance with the formula
approach.

(3) When negotiations of advance
ceilings are required and negotiations
were initiated but (i) no agreement of an
acceptable ceiling can be reached, and/
or (ii) negotiations have not established
a ceiling prior to the end of the fiscal
year for which compliance is required,
negotiations shall be immediately
terminated and the DOE negotiating
activity shall establish allocable/
allowable amounts. The amount of such
a determination shall not be less than an
emount which, in the opinion of the DOE
contracting activity, the organization or
business unit should be entitled to
receive under a negotiated ceiling and/
or the DOE benefit threshold. Written
notification of the determination of
amount shall be furnished the
contractor,

(4) Business organizations that meel
the threshold in (g)(3) of this section
shall submit their request for
negotiations, together with supporting
technical and financial documentation,
in accordance with guidance furnished
by the DOE contracting officer.

(h) Formula Application. (1)
Reasonable (allocable) IR&D/B&P costs
for business organizations not required
to negotiate advance agreements, except
as specified in paragraph (h)(3) of this
section, shall be determined on a
historical or “after the fact” basis for an
organization, business unit, or segment,
using the technique in (h)(2) of this
section.

(2) IR&D/B&P costs shall be
considered reasonable for the current
year if the costs aire not in excess of 120
percent of the product of the
organization, business unit, or segment's
actual total sales (or other accepted
base) for the current year and the
historical IR&D/B&P ratio(s) computed
under (h)(2)(i) of this section. If the
product is less than B0 percent of the
average as computed under (h)(2)(ii) of
this section costs up to 80 percent of the
aversge shall be considered as
reasonable. The historical ratio(s) and
average are computed as follows:

(i) Determining separately the ratio of
IR&D/B&P costs to total sales (or other
base acceptable to the contracting
officer) for each of the preceding 3 years
and averaging the two highest of these
ratios (this is called the historical ratio);

(ii) Computing separately the average
annual IR&D/B&P costs (herein called
“the average"), using the two highest of
the preceding 3 years.

(3) At the discretion of the contracting
officer, the reasonableness (allocability)
of IR&D/B&P costs may be negotiated
when the contractor can demonstrate
that the formula would produce an
inequitable cost recovery. Such
negotiations may be “after-the-fact" or
prior to incurrence of the cost.

(4) Where no DOE advance
negotiation is required to establish
reasonableness, but an advance ceiling
requirement for allowability of IR&D
exists due to other Government agency
regulations, and such an agreement has
been executed by that activity for the
current year, that agreement may be
recognized as meeting the
reasonableness criterion of paragraph
(d)(2) of this section and application of
the formula need not be applied.

(i) IR&D/B&P Interchangeability. Due
to the similarity of IR&D/B&P regarding

* concept and system studies and the

development of engineering and
production engineering data, the
allowable IR&D for allocation and
recovery may exceed the required
ceiling, provided the B&P ceiling
provision is reduced by the same
amount. Notwithstanding this provision.
the recoverable IR&D amounts are still
governed by Paragraph (f) of this
section, B&P shall not exceed the
required oeiling.

(i) Appeals. Determinations by the
DOE contracting officer that established
allocable/allowable IR&D costs, when
efforts for advance agreements are
unsuccessful, are subject to appeals.
Such appeals should be directed to the
senior Procurement official,
Headquarters, Department of Energy,
within 30 days of receipt of the written
determination.

(k) Certification of Benefit to the DOE
Program. Where a Certificate of IR&D
Benefit to the DOE Program is required
in accordance with paragraph (f)(4) of
this section, the certificate set forth
below shall be submitted by the
business organization, business unit, or
segment.

Certificate of Benefit to Department of Enorgy
for Independent Research and Development

This is to certify that to the best of ils
knowledge, information and belief, and based
on its understanding of the term “DOE
Program,” i.e., the goals, mission and
objectives of the Department of Enargy, the
{name of business)
considers the following listed IR&D projects
and expenses of said business for the period
of (identify} to be of
benefit to the DOE progrim and subject to
recovery under DOE contracts.

(Identify here or on attached list those
projects benefiting the DOE program, Provide
title and short description of program.)

This is to also certify that I,
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(name am duly authorized to file this certifi-
cate on behalf of said business, which is so
filed this date of .

Namels)
Title
[ Doc. 81-90 Filed 1-2-81. 845 am|
BLLING CODE 6450-01-M

41 CFR Part 9-50
Cost Principles as Applicable to
Subcontract Awards

acencY: Department of Energy.
acmoN: Proposed rule.

suumARY: The proposed rule revises the
Department of Energy cost principles as
applicable 1o subcontract awards made
by Department operaling conlractors,
[he basis for the change is to provide
for acceptance of accounting principles
nd cost of doing business normally
found in the commercial, educational
nd state/local government systems.

pare: Comments must be received on or
fore February 4, 1981, to be
onsidered.

nooress: Comments should be
idressed to the Department of Energy,
‘rocurement Policy Division (PR-222),
luil Stop 1J-009, Forrestal Building,
Washington, DC 20585,

FOR FURTHER INFORMATION CONTACT:

Mr. G. L. Allen, Policy and Procedures
Division (PR-222), Procurement and
Assistance Management Directorate,
(202) 252-8179

Mz Robert L. Forst, Attorney, Office of
Assistant General Counsel for
Procurement and Financial Incentives
(GS-44), Office of the General
Counsel, (202)-252~-1528

SUPPLEMENTARY INFORMATION:

L Background

I, Statutory and Regulatory Requirements
IL Public Commients

| Background

Under section 644 of the Department
of Energy Organization Act (hereinafter
n'f«‘:m:d lo as “the Act") (Pub. L. 95-91,
1 Stat. 585, 41 U.S.C. 7254), the
Secretary of the Department is
iuthorized to prescribe such procedural
fules and regulations as he may deem
Lecessary or appropriate to effectuate
the functions vested in him.

Accordingly, the Department of Energy
Procurement Regulations (DOE-PR)
were promulgated with an effective date
of June 30, 1978 (see 44 FR 34424), The
Poposed rule revises those DOE-PR
‘ections governing cost principles
#pplicable to contract awards made by
E operating contractors.

11, Statutory and Regulatory
Requirements

Pursuant to section 501 of the Act (42
U.S.C. 7181) relating to the opportunity
for oral presentations on proposed
regulations, the Department has
determined that no substantial issue of
fact or law exists and that this DOE-PR
regulation and revision thereto are
unlikely to have a substantial impact on
the Nation's economy, or large numbers
of individuals or businesses,
Accordingly, public hearings relating to
this DOE-PR regulation will not be held.
However, all written comments received
by the Departmant in response to this
proposed regulation will be carefully
assessed and fully considered in the
formulation of the final DOE-PR.

Note.~The Depariment has determined
that the regulation will oot affect the quality
of the environmen! and that the requirements
of section 7{c}{2} of the Federal Energy
Administration Act of 1974, Pub. L. 83-275, do
not apply.

L Public Comments

Interested persons are invited to
participate by submitting data, views, or
arguments with respect to the proposed
DOE-PR revisions sel forth in this
notice, Comments should be identified
on the outside envelope and on
documents submitted with a designation
“Proposed Amendments—Department of
Energy Procurement Regulations.” All
written comments received will be
carefully assessed and fully considered
prior to publication of the amendment as
a final regulation.

For the reasons set out in the
preamble, Part 8 of Title 41 CFR of the
Code of Federal Regulations is proposed
to be amended as set forth below.

Dated: December 22, 1980

For the Department of Energy.
Hilary J. Rauch,
Director, Procurement and Assistance
Manogement Directorate.
(Sec. 644 of the Department of Energy
Organization Act, Pub. L. 85-81, 91 Stat, 509
(42 U.8.C. 7254))

41 CFR Chapler 9 is proposed to be
amended o read as follows:

PART 9-50—OPERATING AND ON-
SITE SERVICE CONTRACTS

§ 9-50.302-3 [Amended]

By amending Paragraph (c) to insert
after the first sentence a new sentence
as follows: Allowable cost shall be
determined in accordance with the cost
principles of Part 8-15 appropriate for
the type of organization to which the
subcontract is awarded.

§ 9-50.1500  {Amended]

By umending Paragraph (a) lo delete
the second sentence which reads:
Contracting Officer shall take action to
make this subpart applicable to cos!-
type subcontracts by: (1) directing
compliance by the prime contractor if
consistent with his currently existing
contract; or (2) conditioning future
contracting officer approval of
subcontracting procedures or
subcontracts upon such compliance.

§9-50.1505 [Amended]

By amending the single sentence
under this Section to delete the 11 words
beginning after the initials "DOE" and
which reads: in connection with cost-
type contracts and with cost-type
subcontracts.

41 CFR Chapter 9 is amended by
adding a2 new § 9-50,1510-21 as follows:;

§ 9-50.1510-21 Subcontracts.

Award and management policies for
subcontracts placed under operating
contracts when necessary lo the
performance of the required services
and work efforts of the operating
contraclor are set forth in Subpart 8-50.3
of this Part 8-50. The cost of performing
such subcontracts shall be made
allowable under the DOE contract when
the award/approval is in accord with
the pravisions of that subpart and the
reimbursement of subcontractor costs
by the operating contractor are in
accordance with the provisions of the,
DOE cost principles set forth in Purt 8-
15, as appropriate {o the type of
subcontractor being selected, i.e.,
commercial, educational, sinte/local
government, nonprofit arganization,

PR Doc, 00200 Filed §-2-89: 1645 am)
BILLING CODE 6450-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 405, 481, and 482

Medicare and Medicaid Programs;
Conditions of Participation: Hospitals
Correction Notice

AGENCY: Heath Care Financing
Administration (HCFA), HHS.

ACTION: Correction to proposed rule,

SUMMARY: This notice corrects proposed
rules on conditions of participation
which hospitals must meet to be
certified to participate in Medicare and
Medicaid programs. These proposed
rules were originally published on June
20, 1980 (45 FR 41794; FR Doc. 80-17412).
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FOR FURTHER INFORMATION CONTACT:

Janet Harryman, 301-584-9712,
SUPPLEMENTARY INFORMATION:

Background

This notice deals with two separate
items in the june 20, 1980 publication of
proposed revisions of the hospital
conditions of participation [45 FR 41794;
FR Doc, 80-17412),

First, during the traditional period in
establishing the reorganized Department
of Health and Human Services, we have
changed the location at which written
comments on the proposed rule are
available for public inspection.

Second, a recent amendment lo the
current hospital conditions of
participation was inadvertently omitted
from the proposed rule, This amendment
(45 FR 20802; March 31, 1980; FR Doc.
80-9550) deleted the language in the
hospital laboratory regulations which
stated that hospitals accredited by the
American Osteopathic Association
(AOA) were not deemed to meet the
standards on proficiency testing and
quality control. We have received a
number of phone contacts inquiring if
we are proposing lo reinstate this
language. We are nol, Hospitals
accredited by AOA are now deemed to
meel these requirements, and we do not
intend to rescind the March amendment,
Therefore, we are making appropriate
changes in the proposed rule.

FR Doc. 80-17412 is corrected as
follbws:

1, In the preamble, on page 41794,
under the address section in the left
column, correct the second paragraph as
follows: “Comments will be available
for public inspection Monday through
Friday, from 8:30 a.m. to 5:00 p.m.
beginning approximately 2 weeks after
publication, in Room 309G, Humphrey
Building, 200 Independence Avenue,
S.W., Washington, D.C. 20201. (202-245-
7690)

2. On page 41812, left column, correct
482.30(k) to read as follows:

(k) Standard; Proficiency Testing. The

definition of "profitiency lesting
program”, as stated in § 405.1310(c). is
also applicable,

3. On puge 41812, left column, correct
482.30(1) to read as follows:

(1) Standard; Quality Control. The
laboratory meets the quality control
provisions of § 405.1317.

(Secs. 1102, 1881(e}. 1881(f), 1861(g], 1864, and
1671 of the Social Security Act (42 U.S.C.
1302, 1385x(e), 1395x((), 1395x(g), 1395aa, and
1395hh)

(Catalog of Federal Domestic Assistance
Program No. 13.714, Medical Assistance
Program and No. 13.773, Medicare-Hospital
Insurance.)

Approved: December 18, 1860,
Robert F. Sermier,
Deputy Assistant Secrotary for Management
Analysis and Systems.
[FR Doc. 83-98 Eiled 1-3-01: £:45 am]
BILLING CODE 4110-35-M

ACTION
45 CFR Ch. XII

Semiannual Agenda of Significant
Regulations
AGENCY: Action.

ACTION: Semiannual Agenda of
Significant Regulations.

SUMMARY: In accordance with' Executive
Order 12044, Improving Government
Regulations, ACTION is publishing its
semiannual agenda of significant
regulations and guidelines under
development or review. The purpose of
this agenda is to help the public become
aware of the agency’s review of existing
regulations and the development of new
regulations, and to enable the public to
more effectively contribute to those
processes,

DATES: Comments on regulations
scheduled for review or development
must be received before the target dates
set forth in the agenda, If a target date
does not indicate a specific date,
comments will be accpeted until the last

ADDRESSES: Send comments to the
program office initiating the review o:
development of the regulation. The
mailing address for each initiating office
of ACTION is 808 Connecticut Avenue
N.W., Washington, D.C. 20525.

FOR FURTHER INFORMATION CONTACT:
For more specific information about
particular items, contact the individus!
named in the agenda. For further
information about the agenda in general,
contact Randi Greenwald, Assistant
General Counsel, ACTION, Room M.607,
806 Connecticut Avenue, N.W,,
Washington, D.C. 20525, telephone 202-
254-7974.

SUPPLEMENTARY INFORMATION:
Explanation of Information in the
Agenda, The agenda includes the
following information for each item
listed: a brief description of the
proposed or existing regulation; the need
andl legal basis for the action being
taken; a target date for publication of a
draft regulation in the Federal Register,
the name and telephone number of an
agency official familiar with the
regulation.

ACTION's last agenda, which
appeared in the july 7, 1980 Federal
Register, contained three (3) items. The
revision of the Older American
Volunteer Program (OAVP) regulations
and handbooks has been postponed to
March 30, 1881 for the regulations and
June 30, 1881 for the handbooks.

“The final guidelines for the Office of
Voluntary Citizen Participation (OVCP)
Mini-Grant Program are scheduled for
publication on or before February 17,
1881,

The revision of Handbook 2650.2,
Policies and Procedures for Business
Management of Domestic Project
Grants, has been postponed indefinitely.

The publication of this agenda does
not impose any binding obligation on
ACTION with respect lo any specific
item on the agenda.

Issued in Washington, D.C., on December
30, 1580,

laboratory meets the proficiency testing  day of the month identified as the targel  Sam Brown,
provisions of § 405.1314(a). The date. Director, ACTION.
" Paogulaton Intiating office Need and legal basts Contact Target cole
ﬂm— Onder Amencan Volunteer Pr reguiatons and SOUS——— sations and  hand® n Nght of — Regulgticns
nv::oou - 2 amondments 10 Title § of the Domestic Volunicer Mar, 30, 108
Sarvice Act of 1973 [DVSA) Handbook 1
June 30
1961
Robired Secvor Volunioer Program (RSV). S —— ", L AW T Rt
Foster Grandparent Program (FGPY . c— SR—— N LT ) i
Senikix Companion Progrm (SCP) - R — ¢ Sazranne Faty, 254-7005 -
meluo&:nlvmmmmtm over . ﬁm” mvm wowq- 2543548 Fedb 17
Marw-Grant Progr 5 OVSA
Wo‘&n:o“ﬂm we (5SA) G e OVCP . St forh requirements for SSA grants under Tite |, Dagnin Krosins, 254-0545 .. June 30, 188!
Part C of the DVSA,
Revison of Gudoines for VISTA Suporvson and Transoortution VISTA Clarlly requi tor grants onder Tide |, Pant A Angelo Traficantl, 2548680, June 30, 178!

Grants

of the DVSA.

[FR Doc. 81-00194 Filed 1-2-81 &45 am)
BILLING CODE 6050-01-M
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COMMUNITY SERVICES
ADMINISTRATION

45 CFR Part 1062

Community Action Agencies; Eligibility
and Establishment

AGENCY: Community Services
Administration.

ACTION: Proposed revision of a rule.

suMmARY: CSA is publishing a proposed
revision of its policy governing the
eligibility and establishment of
Community Action Agencies [Catalog of
Federal Domestic Assistance number
49.002). This revision implements two
legislative amendments to the Economic
Opportunity Act and addresses

problems in the policies and procedures
of the current rule which have been
identified through operational
experience,

pATE: CSA welcomes and encourages
comments on this proposed revision.
Comments received by March 6, 1981
will be considered in drafting the final
rule.

ADDRESS: Address all comments 1o: Ms.
jacqueline G. Lemire, Community
Services Administration, Policy
Development and Review Division, 1200
19th Street, N\W., Washington, D.C.,
2506, Telephone (202) 254-5047,
Teletypewriter (202) 254-8218.
SUPPLEMENTARY INFORMATION: Based on
ils published criteria implementing
Executive Order 12044, CSA has
determined that this proposal is a
significant change 1o a rule. This
proposed revision to Chapter X, Part
1062, CAAs: Eligibility and
Establishment, has been developed
primarily to implement legislative
changes to Sections 210{c) and 210(d) of
the Economic Opportunity Act. In

addition CSA is taking this opportunity

10 address issues and problems which
have arisen at the local, Regional and
Headquarters levels in operating under
the current palicy. Our objectives
include assuring that prior to a
dedesignation that the existing CAA and
Gitizens of the community have an
opportunity o hear and understand the
15sues leading lo the proposed
dedesignation and to make known their
positions on the matter; and assuring
that when dedesignaling there is
minimal disruption of the programs and
minimal impact on beneficiaries. The
current rule also has been written and

reorganized in response to the
President’s directive (Executive Order
12044) that rules be written in plain
English.

We would like the public to review
this proposed revision to determine
whether or not, and how well, we have
accomplished our objectives; to highlight
issues or problems which have yet lo be
addressed; to identify the vacuums that
still exist; and to identify the need for
any major shifts in policy, Following is a
summary of the major changes proposed
in the revision:

Subpart A

—Definitions no longer needed have
been removed.

Subpart B
—Entirely new section.

Subpart C

—Implementats legislative
amendment to Section 210(c).

Subpart D

—In "Powers" section “age" and
“handicap” have been added to anti-
discrimination list.

—Statement has been added requiring
that, although project operation can be
delegated to other agencies, ultimate
responsibility for carrying out the
legislatively mandated functions must
rest with one administrative entity.

Subpart E

—Terminology has been changed in
order to be specific regarding
responsibilities, e.g. the term “governing
officials" is always used rather than “a
State”, “a county”, etc. when actions are
required to be taken.

—Immediately prior to the time when
a designation would take place, policy
would require governing officials to
inform other political subdivisions and
existing CAA(s) of citizen input at
public hearings and of the decision of
whether or not to continue with plans to
designate and to provide them with
information on comments received at
public hearings and from other
jurisdictions. The current regulation
requires that they merely inform these
entities after designation.

—Would require that when a multi-
county CAA is proposed that hearings
be held at least in the county seat of
each county and in cities with a
population of 100,000 or more. For a
proposed single county or urban CAA

hearings would be held in areas where
the CAA plans to concentrate its
program activities. The current
regulation requires that for Statewide
designation hearings be held in each
county seat and each municipality with
a population over 100.000—it does not
specify location for other designations.

—The current rule requires that during
the 30 day notification period the CAA
should have proceeded to organize its
governing board, etc. The status of these
activities is to be reported to CSA at
time of application for recognition. In
order lo preclude the approval of an
entity as a CAA without knowing what
it will really “look like", this has been
changed to require that all of this be
finalized and ready for CSA review and
approval by time of application for
recognition.

—The proposed regulation changes
the sequence of when the CAA is to be
organized, board selected, etc. to a
period following notice of intent and
public hearings. The current rule places
this activity in the same time frame as
the 30 day notification period which
would appear to make the public
hearings a mere formality,

—CSA would grant only interim
recognition of a CAA upon submission
of acceptable documents. Final
recognition would be given when the
agency's initial Planning Process
Narrative has been approved.

—The proposed revision would
require that public hearings be held
prior to revocation. Hearings would be
for the sole purpose of receiving input
from low-income and other interested
citizens and the existing CAA. If the
governing officials decided to proceed
with the revocation and subsequently to
designate a new agency or organization
to serve as the CAA, they would be
required to again hold public hearings.

—CSA would withdraw recognition if
it determined that a CAA was no longer
able to exercise its powers or was not
carrying out the functions required of a
CAA.

—There is no role for the entity
receiving Seclion 231 funds in the
proposed rule,

—I1f CSA were to directly designate a
CAA, it would follow the same
procedures as those required of
governing officials.

—CSA would provide recognition of a
new CAA only at the end of the existing
CAA’s program year. However, criteria
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for granting exceptions have been built
in,

—Board. bylaw requirements, and
Executive Director’s relationship to
Community Action Board reflect policy
in revised Board rule (Subpart | of Part
1062.)

—The proposed rule allows for use of
a Closedown Plan rather than a
Transition Plan when the CSA official
responsible for recognizing the CAA and
the governing officials agree to do so,

—Language regarding the need for an
adequate level of Title II funds has been
included. This statement was in the
original but had been deleted by a
revision.

—In the instance where it is too
burdensome for governing officials of all
municipalities within the county to make
a designation and, therefore, it is agreed
that the designation be made by
governing officials of one of the
municipalities, CSA proposes that
governing officials of all the
jurisdictions should work out formal
arrangements detailing those officials
who will have the powers of the
designating officials for such activities
as selecting public officials to serve on
the board.

Subpart F

—When revoking a designation,
governing officials would conduct
hearings for the sole purpose of
affording representatives of the existing
CAA and low income and other
interested citizens an opportunity to
express their views on the proposed
revocation.

—Terminology has been changed to
eliminate terms that must be defined,
e.g., "revocation" and "opt-out”.

Appendices

—Portions of CSA Form 513, Grantee
Board and Participants Characteristics,
would be substituted for the current
CAP Form 5.

—Appendix A would be revised to
reflect proposed changes in the policy
statement.

—Closedown Plan—An element has
been added describing how and when
the Closedown Plan can be used in lieu
of the Transition Plan.

[Sec. 802, 78 Stat. 530; 42 U.5.C. 2042 45 CFR
Part 1062)

Richard J. Rios,

Director.

Subparts A through I are proposed to
be revised to read as follows:

-PART 1062—COMMUNITY ACTION
AGENCIES; ELIGIBILITY AND
ESTABLISHMENT

Subpart A—~General

Sec,
1062.1-1 Definitions of terms used in this
part.

Subpart B—What Is a Community Action
Agency?

1062.5-1 What it is?

1062.5-2 The functions of a CAA.

Subpart C—When Is a Community Eligiblle
To Be Served by a CAA?

1062.10-1 Minimum tests of community
eligibility,

1062.10-2 How a community currently
served by a CAA can lose its eligibility
and what happens 1o the funds allocated
to that community.

Subpart D—Structure and Powers of a CAA

1062.15-1 Who can serve as the CAA?

1062.15-2 What does a CAA look like?

1062,15-3 What are the powers of a
Community Action Agency?

Subpart E-~-How a Community Action

Agency Is Established

1062.20-1 Who selects the agency or
organization which will serve as the
CAA?

1062.20-2 What areas can a single CAA
serve?

1062.20-3 What procuedures are to be
followed in designating an organization
or agency as the CAA?

1062.20-4 How and to whom does an
agency designated to be a CAA apply for
recognition as a CAA?

1062.20-5 How does CSA decide whether or
not to recognize an agency or
organization as a CAA?

1062.20-8 Under what circumstances will
CSA withdraw recognition?

Subpart F—~When Governing Officlals

Choose Not To Be Served by a CAA

1062.25-1 What happens when governing
officials do not want to be served by a
CAA designated by the State or another
political subdivision?

1062.25-2 What happens when the
governing officials no longer wish to
have an agency, which they themselves
designated, continue to serve as the
CAA?

Appendices to Subparts A through F

A—CSA Form 370, Application for
Recognition of 8 Community Action
Agency '

B—CSA Form 372, Attorney’s Certification *

C—CSA Form 373, Local Civil Service
Agency's Certification !

D—CSA Form 374, Notice to Political
Subdivision '

E—CSA Form 375, Certification of
Compliance with Section 211 !

F—CSA Form 513, Grantee Board and
Participants Characteristics (NOTE: Not
published as part of proposed rule—

' Appendix filed as a port of original document.

awaliting OMB approval as part of GPMS
rule,) !

G—CAP Form 11, Assurance of Civil Rights
Compliance *

H—Transition Plan '

I—Closedown Plan

J—Addresses of CSA Regional Offices

Subpart A—General

§ 1062.1 Definitions of terms used in this
part.

(a) "Community" —the geographic
area and population to be served by a
community action agency. Section 210(c)
of the Economic Opportunity Act
provides that:

“For the purpose of this title, a
community may be a city, county,
multicity, or multicounty unit, an Indian
reservation, or a neighborhood or other
area (irrespective of boundaries or
political subdivisions) which provides a
suitable organizational base and
possesses the commonality of interest
needed for a community action
program. . . ."

(b) “State"—The 50 States, the District
of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa,
the Virgin Islands, and the Trust
Territory of the Pacific Islands.

(c) “Political Subdivision" or
“Subdivision"™—A unit of general locx!
government for a specific geographic
area within a State. Normally this will
be a county, township, metropolitan or
regional government, city, town or
village, The term also includes the tribal
government of a State or Federal Indian
reservation. It does not include
specialized governmental agencies, such
as school boards, conservation districts,
or separate park or police authorities,

(d) "Governing Officials"—Normally,
(1) the governor and legislature of any of
the 50 States, the Commonwealth of
Puerto Rico, or a self-governing territory,
or (b) the chief elected or duly appointed
officials of a local political subdivision,
of the District of Columbia, or of a non
self-governing territory, who collectively
posses the power to adopt and carry oul
local laws or ordinances, However, if
the Attorney General or other chief lega!
officer of the political jurisdiction
certifies in writing that the governor,
mayor or other chief executive offictals,
or a specific group of the officials
desaribed about possesses the power
either (i) to plan, conduct, administer.
and evaluate a community action
program, or (ii) to designate a separs!e
public agency or private non-profit
organization as a community action
agency, then that official or group of
officials may be considered the
“governing officials™ for that purpose.

(e) “Separate public agency"—A
public agency which is not itsell a State,
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a political subdivision, or a combination
of political subdivisions and which has
a governing board as described in
Subpart J of Part 1062, Chapter X.

Subpart B—What Is a Community
Action Agency?

§1062.5-1 What it is.

() Title I of the Economic
Opportunity Act of 1964, as amended,
provides for the establishment of
Community Action Agencies (CAASs)
and community action programs, and
prescribes the structure and describes
the functions of these Agencies.

(b) A Community Action Agency is an
organization or agency which has
overall responsibility for planning,
oordinating, evaluating, and
administering 8 community-based and
vperated program known as a
community action program. This
program is made up of projects or
components which, in toto, provide a
range of services and activities having a
measurable and potentially major
impact on the causes of poverty in the
community or those areas of the
community where poverty is a
particularly acute problem. The projects
need not be only those funded under the
Economic Opportunity Act but also may
be projects assisted by other public or
private sources. In fact this latter
effort—the mobilization of other
resources—is one of the specific
purposes of Title I of the Economic
Opportunity Act. The community action
program also must be developed in a
manner which will enable il to carry out
the purposes of Title II, and its
tomponent projects and activities
should be organized and combined to
accomplish these goals.

§1062.5-2 The functions of a CAA.

Section 212{b) requires that at a
minimum each CAA must carry oul the
following functions;

{1} 1t must be an advocate for the
poor. In this role it must encourage
igencies engaged in community action
ictivities related fo the community

achion program to plan for, secure and
dimimster assistance available to them
under Title II or other sources on &

‘ommon or cooperative basis and it
must provide planning or technical
issistance to those agencies. Generally,
Itmust undertake actions to improve
xisling efforts to attack poverty.

, (21t also must serve as an advocate
‘o the poor by assuring that there is
Maximum feasible participation of the
poor both in the community action
Program and in other programs which
elfect their lives, In this effort the CAA
fust establish effective procedures by

which the poor and area residents
concerned will be enabled lo influence
the character of these programs,
providing for their regular participation
in the implementation of these
programs, and providing technical and
other support needed to enable the poor
and neighborhood groups to secure on
their own behalf available assistance
from other public and private sources.

{3) It must plan systematically for and
evaluate the community action program.

{4) It must initiate and sponsor
projects responsive to the needs of the
poor which are not otherwise being met.
The emphasis must be on the provision
of central or common services, the
development of new approaches or new
types of services that can be
incorporated into other programs, and
filling gaps pending the expansion or
modification of those programs.

(5) The CAA must join with and
encourage business, labor and other
private groups and organizations to
undertake, together with public officials
and agencies, activities in support of the
community action program which will
result in the additional use of private
resources and capabilities,

Subpart C—When Is a Community
Eligible To Be Served by a CAA?

§ 1062.10-1 Minimum tests of community
eligibllity.

{8) To be eligible to be served by a
CAA &t a minimum a community must
be one of the following:

(1) A state.

(2) A city or other municipality, or a
group of municipalities, with a
population of at least 100,000 people,
according to the most recent Bureau of
Census survey or census.

(3) A county, group of counties or
predominantly rural part or paris of one
or more counties. A minimum of 50,000
persons according to the most recent
Bureau of Census survey or census will
apply in each of these cases unless: (1)
at least 20% of the families and
unrelated individuals residing in these
areas have incomes below the poverty
line as determined by the most recent
Bureau of the Census survey or census,
(2) this area or these areas have not
refused at any time after June 1, 1978 to
continue to be served by a CAA which
covered a larger geographical area than
that proposed to be covered by the new
CAA (Section 210(c) of the Economic
Opportunity Act), and (3) there is an
adequate amount of Title II funds
available for the proposed CAA. (See
discussion in § 1062.20-3(a) of this Part).

(4) Area or areas governed by one or
more Indian tribal governments.

{b) The above lesis are not applicable
to a community or communities served
by a Community Action Agency if the
CAA was recognized by OEOQ/CSA
prior to February 1, 1968, provided that
the political subdivisions within the area
and the existing CAA have not rejected
a reasonable opportunity to combine the
area with other areas so as to enable the
combined area to satisfy one of the
tests.

§ 1062.10-2 How a community currently
served by a CAA can lose its eligibility and
the results of loss of eligibility.

(a) If, because of a loss of population
or as a result of an area’s decigion that it
no longer wishes to be served by an
existing CAA, the community can no
longer meet the requirements of 10-1 of
this subpart, the community will lose its
eligibility to be served by a CAA.

(b) When a community loses its
eligibility, the appropriate governing
officials with the power to designate
may designate a CAA serving another
community to serve the ineligible
community by following the procedures
in 20-3 of this subpart. Where these
governing officials fail to make such a
designation, CSA itsellf may make such
a designation by following the same
procedures.

(c) When another CAA is designated
to serve a community which has been
rendered ineligible, the funds currently
available for the ineligible community
will be allocated to the CAA so
designated. The loss of eligibility,
however, will not preclude CSA from
providing Title Il assistance for
appropriate limited purpose projects
within the area rendered ineligible.

Subpart D—Structure and Powers of a
CAA

§ 1082.15-1 Who can serve as a CAA?
Section 210{a) of the Economic
Opportunity Act states that a
Community Action Agency will be {a) a
State, or (b) a political subdivision of a
State having elected or duly appointed
officials, or a combination of such
political subdivisions; or (¢) an Indian
Tribal government. It also notes that any
such unit or combination of governments
may designate another public agency or
a private nonprofit organization or
agency to serve as the CAA if it does
not choose 1o carry out the functions of
a CAA through one of its own agencies.

§ 1062.15-2 What does a CAA look like?

(a) Boards of Directors. Section 211(a)
of the Economic Opportunity Act
requires that each Community Action
Agency have a broadly representative
board. The appropriate type of Board for
a given CAA is determined by which
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entity the State or local government
designates to be the CAA—itself, a
private nonprofit corporation, or a
separate public agency. Subpart | of this
Part provides detailed policy on board
requirements,

(b) Administrative unil.

{1) Although the organization and
management of every CAA will differ
one from the other depending on the size
and nature of the geographic area each
serves and the nature of the CAA
(public or private nonprofit), the
legislation requires that each CAA
#* * *gobserve standards * * * of
organization, management, and
administration which will assure, so far
as reasonably possible, that all program
activities are conducted in & manner
consistent with the purposes of [Title 1I)
and the objective of providing
assistance effectively (and)
efficiently * * * "

(2) Therefore, in carrying out a
community action program, a CAA may
have a highly centralized or
decentralized structure or something
which falls somewhere in between. The
nature of its administrative structure
depends on how the organizers of a new
CAA, and subsequently its board of
directors, perceive that it can best fulfill
the legislative requirements quoted in
§ 1062.15-2(b)(1) of this Chapter.
Whatever the structure, however, the
entity administering the community
action program must be so organized as
to be readily identifiable as a
Community Action Agency—in other
words, although it can delegate project
operation to other agencies, ultimate,
responsibility for carrying out the
legislatively-mandated functions must
res! with one administrative entity.

(3) A CAA may use one or all of the
following means to carry out the
community action program:

(i) Direct performance of activities by
staff of the agency. i

(i) Delegation of portions or all of a
compgnent project or all projects to
another public or private nonprofit
agency or agencies by means of a
conlract or agreement. (See § 1063.131 of
this Chapter for policy on delegating the
operation of projects.)

(iii) Retaining the services of qualified
consultants or other organizations,
whether nonprofit or profit-making, to
conduct specialized activities or to
provide advice under contract.

In general, consultants or other
organizations should only be used when
it is not feasible to operate a program by
using the staff of the community action
agency or local public or nonprofit
agencies. (See § 1050,160 of this Chapter
for policy on contracting for consulting
services.)

§ 1062.15-3 What are the powers of a
Community Action Agency?

In designating an agency lo serve as
the Community Action Agency, the
designating officials must assure that
the prospective CAA is permitted under
State or local law to exercise the
following powers:

(a) A CAA must have the legal powers
to contract with other agencies and
organizations to conduct all operating
programs within the community action
program where such conduct by another
agency would contribute to efficiency or
effectiveness or otherwise further
program objectives.

(b} A CAA must be able, in choosing
the best qualified delegate agencies to
conduct those projects and activities
which it does nol itself conduct, to
contract with, and transfer funds to, any
of the following without limitation:

(1) Private nonprofit organizations,
including churches and church-related
organizations.

(2) Other private organizations,
including business firms.

(3) The State government.

(4) Political subdivisions which are
included in the community served by the
CAA.

(5) Other specialized State, regional,
or local public agencies, such as welfare
departments, public schools and school
systems, and regional planning agencies.

(¢) A CAA must be able to procure
necessary program facilities, goods, and
services in a manner which best meets
the needs and inferes!s of its program.

(d) A CAA mus!t be able to enforce its
delegation agreements and procurement
contracts by appropriate means,
including:

(1) Audit and disallowance of
improper costs.

(2) Suspension and termination of the
contracl.

(3) Court action to require
performance. ¥

{4) Court action to recover any funds
spen! or withheld in violation of a
delegation agreement or damages for
breach of contract.

{e) A CAA must be able to receive,
hold, expend, or transfer, and account
for, Federal and State assistance funds,
including all types of assistance which
is available under applicable Federal or

. State law to other similar public or

private nonprofit agencies.

(1) A CAA must be able, since most
Federal assistance under the Economic
Opportunity Act is provided on a
matching basis, to accept, use, and
account for, contributions from non-
Federal sources of:

(1) Cash.

(2) Space and physical plant facilities,

(3) Goods, materials. and equipment.

{4) Volunteer or paid services.

(2) A CAA also must be able to
contribute its own property and funds,
as necessary, to match Federal
assistance.

(h) A CAA must be able, to the extent
thal goods, equipment, or property are
acquired for use in the community
action program, to hold and dispose of
them as directed by the United States in
accordance with the conditions of
Federal assistance,

(i) A CAA's employment! or other
policies must allow the CAA to:

(1) hire any qualified poor person, in
preference to other qualified persons
who are not poor;

(2) hire any qualified person who lives
in the neighborhood or area where the
job is to be performed, in preference to
other qualified persons who do not live
there;

(3) employ persons without any fixed
upper age limit;

(4) hire for non-professional positions
persons who have ties to the program or
to the program's beneficiaries, for
example, parents of pre-school children,
manpower program trainees, the elderly,
tenants of a particular project or block;

(5) hire any person who can perform a
non-professional job, even though he or
she lacks a formal education.

. (8) hire a qualified person even though
that person has a criminal record, unless
such a restriction is required by CSA
policies governing the employment of
persons with criminal records; (See
§ 1069 of this Chapter.)

(7) employ persons without regard to
their race, religion, sex, color, age,
national origin, or handicap; and

(8) pay program employees the current
Federal minimum wage for employment
in interstate commerce.

(9) The requirement to be free of
restrictions preventing (1) through (8]
above shall be waived by the CSA
Regional or Headquarters office
recognizing the CAA, for public CAAs
(government CAAs or separate public
agencies) which are subject to civil
service laws or regulations which
impose such restrictions, provided thit:

(i) The CAA delegate the conduct of
all programs and activities funded under
the Economic Opportunity Act other
than basic central administration to
other agencies which, with such
exceptions as CSA may agree o for
compelling programmatic reasons, are
free of such restrictions; and

(ii) The CAA commit itself to make
every effort to seek changes in such civl
service laws or regulations so as to
eliminate such restrictions.

(iii) A waiver granted under (9)(i) and
(i) above shall be extended beyond &
year only upon receipt of documentatiof
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by the CAA that adequate efforts to
change restrictive regulations have, in
fact, been made.

(i) A CAA must also be free, with
regard to the community action program,
from any rules or restrictions which
would prevent:

(1) Restriction of program
participation to persons who qualify
under CSA income eligibility guidelines.

(2) Restriction of program
participation lo persons who are
residents of particular neighborhoods or
areas.

(3) Restriction of program
participation to particular groups or
classes of poor or low income persons in
accordance with specific program
guidelines (for example, the elderly,
members of specific neighborhood
organizations or cooperatives, and
students in specific schools).

(4) Free participation in the program
by persons who currently are living in
the community, whether or not they
qualify as legal or permanent residents.

(5) Participation by all eligible persons
without regard to race, religion, sex,
color, age, national origin, or handicap.

(k) The CAA's governing laws,
charter, or by-laws must not artificially
restrict its ability to conduct the
community action program within all
political subdivisions included in the
community, inaccordance with the
program and fiscal policies; plans and
priorities set by the CAA. For example,
if the CAA is an agency which is a
combination of two or more political
subdivisions or is a public agency jointly
formed or designated by two or more
subdivisions, it must be able in
ippropriate cases to use contributions of
funds, equipment, or services from one
subdivision for approved projects in
another subdivision.

(1) The CAA must be able to meet all
applicable requirements of 45 CFR 1062
Subpart | which deals with the powers,
structure, composition and procedures
of representative boards.

Subpart E—~How a Community Action
Agency is Established

§1062.20-1 Who selects the agency or
Organization which will serve as the CAA?

Section 210 of the Economic
Opportunity Act gives State and local
governing officials the authority to
select the CAA which will serve a given
fommunity. Section 210, however, also
#uthorizes CSA to designate a CAA
when State or local officials choose not
1o make a designation at all or fail to

ubmit an acceptable plan for a
Lommunity action program.

§ 1062.20-2 What areas can a single CAA
serve?

(a) Generally, governing officials will
designate an organization o serve as a
CAA only in the areas over which they
have jurisdiction. However, in the two
groups of cases described in (1) and (2)
below, governing officials may designate
a separale public CAA or a private non-
profit CAA to serve a community which
extends beyond the boundaries of their
political subdivision(s). (It should be
noted that this subsection addresses
only those areas in which a CAA may
provide on-going, comprehensive
community action planning and
programming. This does not preclude the
operation of & project or several projects
by a CAA in a community outside of its
designated jurisdiction.)

(1) Where no appropriate governing
officials are willing to designate, e.g. if
neither the governing officials of the
State nor of a group of counties are
willing to designate a multi-county CAA,
the governing officials of a county
within the multi-county area may make
a multi-county designation; if neither the
governing officials of a State nor of the
county are willing to designate, the
governing officials of a municipality
within the county may make a county-
wide designation; etc.

(2) Where there is no general county
government and the governing officials
of the State are uawilling to designate:

(i) It may be burdensome for
governing officials of all municipalities
within the county to make designations.
In this instance governing officials of
one of the municipalities within the
county accordingly may make a county-
wide designation. However, in this case
governing officials of all jurisdictions
should make formal, written
arrangements indicating which officials
will serve as the designating officials for
such aclivities as the selection of public
officials to serve on the board.

(ii) In addition, where no appropriate
governing officials are willing to
designate or where CSA has refused to
grant recognition of a State or local
designation, the Director of CSA may
designate a public or private nonprofit
agency to serve as the Community
Action Agency in that community, In no
case, however, will CSA make a
designation that it would not have
recognized had it been made by
governing officials of a State or local
government,

(b) In all cases cited in (a) (1) and (2)
above, the communily to be served (as
opposed to the subdivision making the
designation) must meet the eligibility
standards specified in § 1062.10-1 of this
part,

(c) When the governing officials of
two or more political jurisdictions make
simultaneous designations for all or part
of the same community, the designation
of the smalles! jurisdiction shall take
precedence. For example, if the
governing officials of a State designate a
State agency as the CAA and the
governing officials of one or more
counties make their own designations,
the county designations shall be
recognized by CSA and the State CAA
will serve only that portion of the State
outside those counties.

§ 1062.2-3 What procedures are 1o be
followed in designating an organization or
agency as the CAA?

(&) Prior to undertaking the process of
designating an agency or organization lo
serve as a CAA. governing officials
should contact the appropriate CSA
Regional Director to discuss their
proposed activities and lo determine the
availability of Title II funds to support
the CAA in carrying out its legislatively-
mandated functions, Experience has
shown that CAAs can have a significant
impact on local poverty only if they can
secure an adequate level of assistance
under Title Il of the Economic
Opportunity Act. Accordingly, CSA will
not be able to recognize new CAAs
designated to serve communities which
are not now served by a CAA unless
there is a likelihood that the CAA can
secure an adequate level of Title II
assistance, Moreover, the designation of
two or more CAAs to serve a
community now served by a single CAA
might result in increased administrative
costs which would decrease the
remaining Title Il assistance 10 an
inadequate level.

{b) The procedures outlined in (g)(i)
through (vii) and (h) below are to be
followed by governing officials when
making initial designations and in
situations where they are designating
another agency lo serve as a CAA
following (2) the revocation of a prior
designation or (2] where the governing
officials have chosen not to be included
in the community action program of a
Community Action Agency which has
been designated by the State or by one
or more other political subdivisions but
have chosen to make their own
designation.

(c) the procedures outlined in (g)(i)
through (iv), (viii) and (ix) will be
followed when an existing CAA
proposes to expand to cover additional
jurisdictions. However, all activities, e.g.
hearings, Notice of Intent, etc., need
only be undertaken in the area(s) to be
served.

(d) In the case where the Director of
CSA proposes to make the designation,
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CSA will follow the procedures in (g){i)
through (vii) below. Also, if governing
officials have completed some of the
actions required in this procedure prior
lo a decision not to designate, CSA will
make a determination as to the
acceptability of these actions and may
begin the designation process at the
point where governing officials left off.

(e) CSA will not defray the expenses
of any costs incurred in the process of
designating a CAA and/or applying to
CSA for recognition of that agency or
organization as a CAA unless prior
wrillen agreement has been reached
with CSA.

(f) The designation of a CAA may be
made at any time. However, if the
designation will require the revocation
of a designation of an existing CAA or a
decision to no longer be included in the
ongoing community action program of a
Community Action Agency. CSA will
provide recognition to the new CAA
only at the end of the existing CAA's
program year to preclude serious
disruptions in program operations with
resulting hardships to program
beneficiaries and the lessening of
program impact. CSA will make
exceptions to this policy only in
instances where, in the judgment of the
CSA Office responsible for recognizing
the CAA, the continuation of program
operations under the currently
designated CAA would impact
negatively on beneficiaries or due to
violations of CSA's policies and grant
conditions by the existing CAA would
require CSA 1o suspend or terminate the
CAA's grant(s) for cause.”

(8) Summary of designation process.

(1) Designating officials will
undertake the following activities
sequentially:

(i) Issue Notice of Intent to Designate;

(ii) hold public hearings;

(iii} review citizen input and
responses to Notice of Intent; and

{iv) provide information to affected
political subdivisions regarding citizen
input and a final decision on whether or
not to designate,

(2) If the decision is made to
designate a new CAA, the designating
officials also will undertake the
following additional activities:

(i) Establish an interim board:;

{ii) give notice to the proposed CAA
that it may proceed to organize itself;
and

{iii) make designation.

(3) If the decision is made to expand a
CAA. the designating officials also must
take the steps necessary to reorganize
the CAA's representative board prior to
making the designation.

{4) After the above actions have been
taken, the organization designated to be

the CAA may apply for recognition from
CSA

(h) Detailed requirements of
designation process.

(1) Notice of Intent to Designate.

(i) As the first step in the designation
process, governing officials of the
designating government(s} shall send _
written notice of their intent to
designate to every political subdivision
within the community which has not
already given its written endorsement of
the designation, to the affected CAA(s),
and to the appropriate CSA Regional
Office.

(ii) In the evenl that the designation is
by governing officials of a State, written
notice need be mailed only to governing
officials of counl{ governments and
governing officials of municipalities with
populations of at least 100,000, plus any
existing CAAs. In addition, state-wide
public notices shall be published in the
news media in the same manner as that
prescribed by law for other important
matters,

(iif) Written notice to political
subdivisions shall consist of a CSA
Form 374, Notice to Political
Subdivision, (see Appendix D); and &
CSA Form 513, Grantee Board and
Participants Characteristics (section B
only), if the area served is other than
that presently served. (See Aﬂpendlx F.)

(iv) Written notice to the affected
CAAs shall consist of a letter advising
them of their right to submit to the
designating government(s) within 30
days their written comments and will
include all the documents noted in (h)(1)
through (iii) above.

(2) Responses to a Notice of Intent to
Designate.

(i) Within 30 days of receiptof a
notice of intent to designate, the
government receiving the notice shall
submit a written response by registered
mail to the designating government(s). If
no response is made within 30 days, the
government receiving the notice shall be
assumed to have approved the |
designation.

(ii) Responses to a notice of intent to
designate may consist of comments,
recommended modifications, an
endorsement, or a refusal to be served
by the new CAA. Where the response is
a refusal to be served, a copy of the
document formalizing that decision (e.g.
an act, ordinance, proclamation, etc.)

‘must be attached to the written

response.

(3) Public hearings prior to
designation.

(i) Before the governing officials of a
State or political subdivision make a
designation, they have 30 days within
which they shall conduct public
hearings in the community(s) which the

proposed CAA would serve. At these
hearings low-income citizens who would
be served by the proposed CAA and
other interested persons and
organizations must be given a
reasonable opportunity to express
publicly their views on the question and
to submit written comments.

(i) In the event that the proposed
designation is by governing officials of a
State or governing officials of more than
one county, at 8 minimum hearings shal|
be held in the county seal of each
county and in each municipality with a
population of 50,000 or more. In
designations for single counties and
municipalities, hearings must be held in
each of the areas where the CAA plans
to concentrate its activities,

(iti) The procedures for the public
hearing, including written comment,
shall be in accordance with those
prescribed by law for other important
matters to be decided by the governing
officials.

(iv) At least ten days before the public
hearing the governing officials shall
assure that written notice of the hearing
is posted in places which are available
to all interested persons or
organizations, and that they are mailed
to each political subdivision, any
existing CAA currently serving any parl
of the community in question, each
delegate agency of any such CAA, and
each board or council under any such
CAA, and the appropriate CSA Regional
Office. In addition notices shall be
placed in the news media in the same
manner prescribed by law for other
important matters.

(v) The notice shall clearly indicate
that the question of designating a CAA
is being considered and also shall
indicate any specific proposal or
tentative decision which already has
been made on the question.

(3) Review of citizens' comments.
Following the public hearings, governing
officials will review the statements
made by those low-income citizens who
would be served by the proposed CAA
and by other interested persons and
organizations at the public hearings and
determine what actions, if any, they will
take in light of the statements made.

(4) Establishment of interim board. If
after reviewing comments from other
political subdivisions and those made sl
the public hearings the governing
officials decide to contine with the
process of designating a CAA, they shall
establish an interim governing board or
community action board, whichever is
appropriate, to draw up the bylaws. (Se¢
45 CFR 1062, Subpart ].)

(5) Organization of the CAA. At the
same time that they are establishing an
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interim board. the governing officials
proposing to make the designation may
notify the proposed CAA to begin to
organize itself and to otherwise prepare
itself for recognition.

(6) Follow-up netice. Governing
officinls of the designating unit(s) of
government will inform those other
political subdivisions who received the
initial notice of intent to designate, and
any existing CAA within the community,
of (1] the comments received from all
political subdivisions and the CAA(s),
{2) the views expressed by citizens and
particularly low-income citizens at the
public hearings, {3) changes, if any,
which have been made as a result of
{hese responses, and (4) the final
determination of the governing officials
on whether or not to proceed with the
designation.

(7} The manner of designation.
Following consideration of statements
made at the public hearings, the
appropriate governing officials may
make a designation. This is done in the
same manner in which the governing
officials normally exercise their
legislative or major executive powers.
This would either be by act. ordinance,
ar resolution of & legislative body
subject to any concurrence or veto
power of the chief executive; or
executive order or proclamation of the
chiel executive, if the chief legal officer
cetlifies in writing that the chief
executive possesses the power to make
the designation on behalf of the State or
local government in question.

{1062.20-4 How and to whom does an
#ency designated as a CAA apply for
fecognition as a CAA?

[a] Once the designation has been
made, the organization designated to be
ihe CAA may apply for recognition. In
upplying for recognition, those officials

hall submit two copies of the following
Cocuments to the appropirate CSA
Regional Office. Where CSA has

rectly designated a new CAA, the
aller must submit documents listed in
‘ems (3] through (12) below.

(1) CSA form 370, Application for
\t‘cng:mion of a Community Action

gency,

(2} The designation document. (If the

ef executive has made the

“signation, the certification of the chief

28l officer referred to in 20-3(h)(7) of

bis Part must be included.)

[3) Notice of Public Hearing. A copy
Ine notice of the public hearing(s)
¢ld prior 1o the designation must be
ubmitied along with a list of all
*ctions where the notice was posted,
opies of the minutes of the hearing(s),
umber of persons in attendance, and
I written statements or comments

{

received in connection with the
hearing(s).

(4) “Notice of Intent to Designate to
Political Subdivisions" and copies of
their responses. Altach copies of all
written endorsements received from
subdivisions prior to the designation, a
list of all other entities which were
notified, and copies of each response.

(5) CSA Form 372, Attorney's
Certification (Appendix B) and
governing legal documents. This form
must be completed by the designating
governmenl!'s chief legal officer or the
designated CAA's altorney.

(6} CSA Form 373, Local Civil Service
Agency's Certification. (Appendix C.)
This form is required if the proposed
CAA's personnel policies are subject lo
regulation by a State or local civil
service system. The form should be
completed by an official of the State or
local civil service agency. If the State or
local civil service laws or regulations
impose the restrictions prohibited in
§ 1062.15-3, the CSA Form 373 must be
accompanied by a written request for a
waiver from the requirements of that
subsection together with a plan and
timetable for seeking changes in such
restrictive laws or regulations and a
certification that all program operations
will be delegated to agencies which are
free from such restrictions. The waiver
is valid for periods of one year only. At
the end of each year the CAA must
report on progress made and the
Regional Director will make a new
determination re whether or not to
extend the waiver for another year,

(7) OEO Form 375, Certification of
Compliance with Section 211 of the
Economic Opportunity Act. (Appendix
E

(8) A map. The map should be large
enough and marked to show clearly and
in reasonable detail all geographic areas
and political subdivisions which will be
served by the proposed CAA.

(9) CSA Form 513, Crantee Board and
Participants Characteristics. (Appendix
F.) Complete the following items in
Section B only: Items 6, 7, 8, 10, 13
through 17, 20 through 25,

(10) CSA Form 11, Assurance of Civil
Rights Compliance. (Appendix G.) This
form is to be execuled by the
appropriate official of the designated
Community Action Agency.

(11) Organization chart. This chart
must show how the agency seeking
recognition as a CAA is organized. If it
is a public Community Action Agency,
also indicate its location in the
governmental structure, the lines of
authority and reporting relationships of
its senior staff members, and the
Executive Director's relationship to the
Community Action Board.

(12) Bylaws. The draft bylaws at-a
minimum must include those elements
required by Subpart ] of this parl

(13) Successor-in-Interest Agreement,
Transition Plan or Closedown Plan. One
of the following documents must
accompany the application for
recognition of a new CAA which will
replace one or more CAAs currently
funded by CSA to serve all or part of the
proposed community,

(i) Successar-in-Interest Agreement.

OR

(if) Transition Plan. (Appendix H.)

(A] The purpose of sucE a Planis to
insure an orderly transfer of the funded
program functions, obligations, records,
autharity, and funds from the existing
CAA(s) lo the new CAA so as lo
minimize disruption or othier problems.
(See Appendix H for contents of Plan.)
Where the designated CAA will replace
an existing CAA that also serves areas
outside of the proposed community, the
transfer shall apply only as directed by
CSA,

(B) In order to recognize the new
CAA, the Transition Plan must be found
to be acceptable by CSA.

(C) (NOTE: The Transition Plan is not
the vehicle for making major changes in
the existing CAA's programs and
activities. Such changes are lo be
accomplished through the new CAA's
grant application process. No such
changes shall be made except as
approved by CSA in response 1o a
formal funding or amendment request
submitted by the new CAA in
accordance with CSA’s grant
application policies. (SEE PART 1067 of
this Chapler.))

OR

(iii) Closedown Plan. (Appendix 1.)

(A) The purpose of a Closedown Plan
is to insure the orderly closedown of
CSA-funded operations, the fulfillment
of all contractual obligations, and the
proper disposition of records and
property. A Closedown Plan is used
when governing officials revoke a
designation or refuse to continue to be
served by an existing CAA and make no
new designation.

(B) In addition, with the approval of
CSA, a Closedown Plan may be used
under certain circumstances when a
new CAA will replace one or more
CAAs currently funded by CSA. Such
circumstances include, but are not
limited to, situations where acceptance
of the financial obligations of the current
CAA(s) would place the new CAAina
financially untenable position; claims
against the current CAA have been filed
in the courts; etc,

(C) The Closedown Plan will be
developed by the CAA whose
operations are being terminated. The
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Plan must be approved by CSA before
the revocation or refusal to continue to
be served can take effect. However,
CSA may recognize the new CAA while
allowing the former CAA to expend
CSA funds to phase-out programs or
complete limited-term programs or
projects as detailed in their Closedown
Plan. When a Closedown Plan is used
under these circumstances, the new
CAA must give priority consideration to
hiring staff of the old CAA and must
provide CSA with a document oullining
the process and criteria to be used in
implementing this requirément.

(D) Where the designation of a CAA
is revoked, the Closedown Plan must
cover all of the CAA's CSA-funded
operations. Where a political
subdivision chooses not to continue to
be served by a CAA serving a larger
jurisdiction, the Closedown Plan will
apply only to those CAA programs and
activities operating within that
subdivision.

(E) A Closedown Plan, at a minimum,
shall include arrangements and a
timetable for the actions affecting CSA-
funded operations as outlined in
Appendix L

§ 1061.20-5 How does CSA decide
whether or not to recognize an agency or
organization as the CAA?

(a) Interim Recognition. In response to
an application for recognition of an
agency or organization designated by
governing officials to serve as the CAA,
the appropriate CSA Regional or
Headquarters office will review the
documents submitted. CSA will grant
the CAA interim recognition once it is
satisfied that: the legal documents are in
order; the proposed CAA can exercise
its powers; and the bylaws, and (where
appropriate) the Successor-in-Interest
Agreement, the Transition Plan, or the
Closedown Plan, are acceptable.

(b) Final Recognition. CSA will grant
the CAA final recognition when the
CAA’s initial Planning Process Narrative
required by § 1067.70—4 has been found
acceplable and been approved by the
appropriate CSA Regional Director.

§ 1062.20-6 Under what circumstances
will CSA withdraw recognition?

(a) Where CSA terminates all
assistance to a CAA for cause, such
action shall constitute a withdrawal of
CSA's recognition of the agency &s a
CAA.

(b) Where CSA suspends, terminates,
or refuses to refund less than all
assistance to a CAA, such action may
constitute a withdrawal of CSA
recognition of the agency as a CAA if
the CSA official responsible for
recognition so delermines. (CSA may

continue to fund the agency as a limited
purpose agency. In such cases, however,
the agency will no longer be required to
comply with the requirements
applicable solely to CAAs, e.g. tripartite
board structure, comprehensive
planning activities.)

(c) If at any time CSA determines that
the CAA cannot exercise all of its
powers or that it is not adequately
carrying out one or more of the functions
required of a CAA, CSA may withdraw
recognition. In such cases the CAA shall
have an opportunity to show cause why
recognition should not be withdrawn in
the same manner provided for in CSA's
regulations governing refusal to refund.

Subpart F—When Governing Officials
Choose Not To Be Served by a CAA

§ 1062.25-1 What happens when *
governing officials do not want to be
served by a CAA designated by the State or
another political subdivision?

(a) Governing officials of a political
subdivision may choose not to be
served, or choose not to continue to be
served, by a CAA designated by a State,
other political subdivisions, or CSA, In
this case the governing officials may
designate a new or existing CAA to
serve their political subdivision if it,
together with any other subdivisions
which wish to join it, meet the
community eligibility requirements in
§ 1062.10-1 of this Chapter. If the
governing officials choose to continue to
be served by a CAA currently serving
their political subdivision, they need not
take any further action. If they choose to
make a new designation, they must
follow the designation process outlined
in § 1062.20-3 of this Chapter.

(b) These governing officials also may
choose to make no designation. In this
instance CSA may designate an agency
to serve as the CAA and the political
subdivision's right not to be served by
this CAA is limited to situations in
which it's governing officials make a
valid designation of another CAA.
Wherg CSA designates an existing CAA
which has already met all requirements
for recognition, CSA designation also
will constitute CSA recoguition. Where
CSA proposes to designate a new CAA,
the designation process as well as the
recognition process must be followed.

{c) When governing officials of a
political subdivision choose not to be
served by a CAA designated by another
political subdivision to serve an area
extending beyond its boundaries; those
governing officials may exercise their
right not to be served. For example,
where a municipality makes a county-
wide designation, the governing officials
of the county may choose not to have

that portion of the county which is
outside of the designating municipality
served by the CAA. In this situation if
the municipality making the designation,
together with any other municipalities
which may wish 1o join it, has a
population of 100,000 or more, it is still
eligible to apply for recognition as a
CAA.

§1062.25-2 What happens when the
governing officials no longer wish to have
an agency, which they themselves
designated, continue to serve as the CAA?

(a) The authority to designate a CAA
includes the authority to revoke a
designation. Accordingly, the
appropriate State or local governing
officials may revoke a designation
which they previously have made and
either designate a new or existing CAA
to serve the community or make no new
designation.

(b) Prior to revoking a designation
governing officials must conduct public
hearings for the sole purpose of
affording representatives of the board
and staff of the existing CAA, low-
income citizens in the areas served by
that CAA, and interested members of
the public and community organizations
an opportunity to express their views on
the proposed revocation. The public
hearings shall be announced and held in
the manner described in § 1070.2 of this
Chapter.

(¢) If, after consideration of the
opinions expressed by the citizens and
representatives of the existing CAA the
governing officials determine to follow
through on the revocation, within 30
days of taking official action they will
provide the CSA Regional Office with a
copy of the official document by which
they carried oul their action along with
lists of all locations where the notice
was posted and meetings were held, a
copy of the minutes of the hearings and
all written statements received.

(d) If they are not designating a new
CAA they must also submit a
Closedown Plan, In no event shall the
revocation of a designation take place or
refusal to continue to be served take
effect until CSA has approved the
Closedown Plan.

(e) At the time that the governing
officials report their action to CSA. they
also shall send written notice to every
subdivision in the community advising
them of the nature of the action taken,
and shall include & copy of the official
document (e.g. act, proclamation, or
ordinance) and, if appropriate, the
Closedown Plan.

(f) If. subsequently, the governing
officials wish to designate another
organization to serve as the CAA the
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procedures outlined in § 1061.20-3(g)(1)
(i) through {vii) must be followed.

Note.~Appendix A-H filod as s part of
original dotamen).

Appendix I—Closedown Plan

A Closedown Plan shall include
grrangements and & timetable for the
following actions affecting CSA-funded
operations, These actions are (o be
undertaken by the CAA which is
terminating its CAA-related activities:

(1) The phase-out of program
vperations and the provision, if
necessary, for the extention of program
or staff operations into the next program
year (0 permit an orderly phase-out.

(2) Permitling persons enrolled in
limited-term programs at the time of
revocation or refusal lo be served to
complete those programs.

(3) Determination of the balance of
funds required to cover closedown costs
and the liguidation of liabilities, and the
preparation, if necessary, of funding
requests to exfend operalions into the
pext program year and/or apply for
additional funds to complete closedown.

(4) Protection of all employment rights
of employees of the CAA which have
acorued in accordance with those
provisions of the CAA’s personnel
policies which were in effect at the time

 of revocation or refusal to be served,
including final disposition of leave and
retirement fund payments.

(5) Termination of all contracts and
suhcontracts.

(6] Settling of all outstanding
linbilities and claims.

(7) Cancellation of all leases for
equipmen! or property.

(8] Cancellation of all insurance
policies and bonds.

(9) An inventory of all property
purchased with CSA grant funds, and
e taking of measures necessary to
tifeguard all such property pending
disposition Instructions from CSA.

(10) Preparation and submission
within 80 days of termination of
smancial statements,

(11) A final audit with the report
eviiluble within 180 days of
jiermination,

(12] Maintenance of all financial and
Sccounting records, Including supporting

Locumentation, for a period of three
yeurs following termination, to be made
kvailsble for inspection as necessary.

If e Closedown Plan is developed in
Vieu of o Transition Plan the following
w0 must be included:
113) The process hy which the new
“AA will assure that priority
Unsideration is given to the hiring of

staff of the CAA which is being closed
down.

[FR Do, 03307 Pilod 1-2-51 845 om)

BILLING CODE 6315-07-M

—_

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 23
[Docket No. 64; Notice No, 80-22]

Definition of “Hispanic” In Department
of Transportation Minority Business
Enterprise Regulation

AGENCY: Office of the Secretary.

ACTION: Request for comment an
petition to amend 49 CFR Part 23.

SUMMARY: The Department has received
from the Hispanic American
Contraclors’ Association a pelition for
rulemeking asking the Department to
amend the definition of the term
“Hispanic™ in the Department’s minority
business regulation. The petition
requests that the Department expand
the definition to inlcude persons of
European Spanish origin. This notice
asks for comments from the public about
whether the Department should make
the requested change.

DATE: Comments are requested on this
notice by April 6, 1981,

ADDRESS: Comments should be senl 1o
the following address. Docket Clerk,
(Docket 64), 400 Seventh Street, SW.,
Room 10421, Washington, D.C. 20590.
Comments are available for public
inspection at this address on Monday
through Friday from 9:00 AM to 5:30 PM.
Persons wishing to have their comments
acknowledged should sent a stamped,
self-addressed postcard with their
comments. The Docket Clerk will retumn
these postcards when the comments are
docketed.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Office of Regulation
and Enforcement, U.S. Department of
Transportation, 400 Seventh Street,
S.W., Room 10421, Washington, D.C.
20590, 202/426-4723.

SUPPLEMENTARY INFORMATION: On
March 31, 1980, the Department of
Transportation (DOT) published a final
rule establishing a Minority Business
Enterprise (MBE) program in DOT's
financial assistance programs (49 CFR
Part 23; 45 FR 21172), This regulation
requires recipenis of DOT financial
assistance to set goals and to take other
steps to improve opportunities for MBEs
to participate in DOT-assisted programs.
The regulation requires that recipients of
DOT financial assistance take these
steps only with respect to businesses

that are owned and controlled by
members of minority groups or by
women. One of the minority groups
eligible to participale in the DOT MBE
program consists of Hispanics. Section
23,5 of the regulation defines a Hispanic
as being "'a person of Spanish or
Portuguese culture with origins in

Mexico, Central or South America or the *

Caribbean lslands, regardless of race.”
This definition is the subject of the
petition for rulemaking that occasioned
this notice.

The regulation’s definition of Hispanic
was drafted explicitly to include persons
with origins in all Latin American
countries. The definition, equally
explicitly, excludes persons of European
origin, including persons with origins in
Spain or Portugal. The Department's
Notice of Proposed Rulemaking (NPRM)
used a different definition of Hispanic,
The NPRM would have defined Hispanic
as “a person of Mexican, Puerto Rican,
Cuban, Central or South American or
other Spanish culture or origin,
regardless of race."

During the period between publication
of the NPRM and publication of the final
rule, representatives of DOT discussed
this definition with members of an
Interagency Committee composed of
DOT, the Department of Housing and
Urban Development, the Environmental
Protection Agency, the Economic
Development Administration of the
Department of Commerce, the then-
Department of Health, Education and
Welfare, and the Department of the
Interior. This Committee was
established with the purpose of ensuring
the uniformity among MBE programs
established by Federal grant agencies,
During the discussion among
representatives of the various agencies
in this Committes, it was noted tha! the
definition, as written in the DOT NPRM,
appeared to exclude persons of
Portuguese language and culture,
Consequently, persons with origins in
the largest and most populous South
American county—Brazil—were
excluded by the definition. Al the same
time, the question was raised whether it
would be equitable to include within the
scope of this definition persons with
origins in Spain and Portugal while
excluding persons with origins in every
other European country. It was
concluded that this would not be an
equitable result. Consequently, the
Committea recommended to its member
agencies, and the Department adopted,
the definition of Hispanic that appears
in DOT’s final rule,

Starting shortly after DOT published
the final rule, members of Hispanic
organizations and other members of the
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public began writing to the Department
of Transportation expressing their
objections to the Department’s
definition of Hispanic. To date, the
Departmeént has received approximately
81 such letters, all of which express the
point of view that persons of European
Spanish and/or Portugese origin should
be included within the scope of the
regulation’s definition. Among these
comments was the formal petition for
rulemaking to which this notice
responds. The petition was submitted by
the Hispanic American Contractors’
Association of McLean, Virginia, by its
President, Angel Roubin, and its
Counsel, Virgilio Roel. The Department
is publishing the text of the
Association’s petition as an attachment
to this notice.

The Association's petition requests
that the Department go back to the
definition of Hispanic used in the
NPRM. The petition, and other letters
supporting a similar change, cite three
basic arguments for making this change.
First, the semantic, historical, and
cultural meaning of the term “Hispanic"
clearly refers to Spain and Portugal and
their people. It does not make sense, it is
said, to have a definition of the term
“Hispanic" that excludes people from
Spain and Portugal. Second, it is argued
that for DOT to use a definition
excluding persons of European Spanish
or Portuguese origin could create
unnecessary divisions within the
Hispanic community, providing benefits
to some members of that community and
dcnyin? them to others. Third, and
probably most important, argument is
that the present definition is
inconsistent with the basis on which
Hispanics are designated as a protected
class under the regulation. The very
reason why Hispanics are targeted as a
group for which affirmative action is
appropriate is that people who speak
Spanish or Portuguese as their first
language, who may speak English with
an accent, whose names are
recognizably Hispanic, or whose culture
is recognizably Hispanic, have suffered
discrimination and have not had the
same opportunities for success in
business as non-minority persons.
According to correspondence favoring
changing the definition, someone who
has these characteristics, whether from
Mexico, Puerto Rico, Spain or Portugal,
is equally likely to have had problems of
this kind. If American society in general
has denied opportunities to Hispanics,
the argument runs, it has done so
without regard to the precise national
origin of the Hispanics to whom
opportunities have been denied.
Hispanics to whom opportunities have

been denied. Hispanics with origins in
Europe, in this view, are not any less
likely to have encountered these
problems than Hispanics from Latin
America. Consequently, the petition and
other correspondence suggest, it does
not make sense (o exclude persons of
European Spanish and Portuguese origin
from the scope of the definition.

The precise change requested by the
Hispanic American Contractors’
Association—a return to the NFRM
definition of Hispanic—would problably
result in the exclusion of persons of
Portuguese language and culture from
the scope of the program. However, it is
the Department’s understanding that the
Association does not object to a
madification of the NPRM definition to
include persons of Portuguese and
Brazilian origins.

It should be pointed out that the fact
that the regulation’s definition of
Hispanic does not include persons of
European Spanish or Portuguese origin
does not mean that these persons are
precluded from participating in the
Department's program. The DOT
regulation treats as MBEs businesses
owned and controiled by any person
certified by the Small Business
Administration as socially and
economically disadvantaged under the
Small Business Administration’s 8(a)
program. If a man of European Spanish
or Portuguese origin (women are
included in the DOT program regardless
of ethnicity) is socially and
economically disadvangated, he and his
business can obtain 8(a) certification
from the Small Business Administration
and can participate in the DOT MBE
program notwithstanding the fact that
he does not fall within any of the DOT
regulation’s racial/ethnic categories.

In addition to the fact that any
socially and economically
disadvantaged person can gain entry to
the DOT program via 8{a) certification,
the Department has some unresolved
questions concerning the petitioner’s
request to change the definition of
Hispanic, First, the Department does not
know whether the requested change in
the definition would affect a significant
number of contractors. While the
Department has received letters from a
number of firms owned by persons of
Spanish or Portuguese origin, the
Department does not have and has not
been presented with any statistics or
estimates of the number of such firms
interested in working in DOT-assisted
programs nationwide. This information,
while not in itself determinative of the
Department's position on this issue,
would be helpful to the Department in
formulating its policy, We are hopeful

that commenters may be able to provide
us with this information.

Second, the Department is inlerested
in receiving additional information
concerning the necessity of protected
class status for firms owned and
controlled by persons of European
Spanish or Portuguese origin.
Correspondence from Hispanic
contractors and organizations has
asserted that persons of European origin
have suffered similar denials of
opportunity to those visited upon firms
owned and controlled by persons of
Latin American origin. The Department
hopes that commenters will be able to
provide direct evidence concerning this
assertion. This evidence will be helpful
to the Department in deciding how much
weight to give to the assertions of
Hispanic groups and contractors on this
point.

If it is not clearly established that
persons of European Spanish or
Portuguese origin actually suffer the
same didcriminatioin as the persons of
Latin American origin, it could be
difficult for the Department to
distinguish the situation of Spanish or
Portuguese-Americans from that of other
European origin-Americans.
Consequently, it could be hard to justify
extending affirmative action to one
group but not to the other. In this
connection, it should be noted that other
minority groups (e.g., Blacks, Asian-
Americans) could be adversely affected
by broadening the definition of minority
to include some Europeans, in that
additional categories of contractors
would be competing for the same
benefits of the DOT MBE program. To
date, we have heard only from Hispanic
persons, groups and contractors on the
issues raised by the petition. We are
particularly interested in hearing from
members of other minority groups
concerning their views on the merits of
expanding the Hispanic category in the
regulation,

The Department has three principal
options in responding to the Hispanic
Contractors Association’s petition for
rulemaking:

(1) Deny the petition for rulemaking. If
the Department follows this option, it
will not take any action as the result of
the petition, and will inform the
petitioner that the Department has
decided to retain the definition of
Hispanic as it presently exists. One
variation on this option that the
Department could follow is to change
the name of the racial /fethnic category
from “Hispanic" to "Latin American.”
While this change would not achieve the
substantive result that the petition for
rulemaking seeks, it could correct the
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semantic problem that some
commenters have identified.

(2) Grant the petition for rulemaking
ond publish an NPRM proposing to
make the requested change. If the
Department follows this course, the
change will nol be made immediately,
but would be preceded by a further
oppertunity for public comment.

(3yGrant the petition for rulemaking
ond publish an interim final rufe. In this
case, the regulatory change would be
made effective immediately, aithough
there would be an additional
opportunity-for public comment
following the publication of the final
rule. This option would cause the
requested change to go into effect more
rapidly, or course.

If the Department grants the petition
for rulemaking, the Department would,
unless good reasons for not doing so
were brought to the Depariment’s
altention during the comment period on
this notice, change or propose to change
the definition not enly to include
of European Spanish origin, as the
Hispanic American Contractors'
Association petition specifically
requests, but also persons of European
Portuguese origin. If the Department
decides, as a matter of policy, to grant
the petition, the Department’s decision
between oplions (2) and (3) would
depend, in large part, on whether the
Department believes, after reviewing the
information received in response to this
notice, that it would be necessary or
productive to obtain additional public
comment before changing the regulation.

We recognize that many of the
persons and organizations who are
likely to be most interested in this notice
have already provided the Department
with written comments. While we would
welcome additional comments from
these persons and organizations,
particularly concerning the specific
toncerns and questions the Department
has identified in this notice, these
persons and organizations need nol
write to the Department again in order
fo have their views considered. In
teciding what action to take in response
o the petition for rulemaking, the

Jepartment will fully consider all
omments previously received on this
‘ubject, and persons and organizations

Who have already commented donot
eed 1o duplicate efforts they have
||n-;|.}y made,

bsued at Washington, D.C,, December 29,
0 >
Thomay G, Allison,

Acting Secretary of Transporiation.

Petition of the Hispanic American
Contractors' Association

Pursuani to Section 5.11, Subpart B, 49
CFR, Purt 5, the members of the
Hispanic American Contractors
Assoclation hereby petition the
Secretary of Transportation to repeal or
amend that portion of the rule published
by the Department of Transportation on
March 31, 1980, which sets out the
definition of the term “Hispanic”,
dealing with "Participation by Minority
Business Enlerprise in Department of
Transportation Programs”, under 49
CFR, Part 23,

The text of the Rule that Petitioner
seeks to have repealed is set out under
Subpart A, § 23.5, “Definitions", on
pages 21175, and 21185 of the referred-to
Register,

The text on Page 21175 in the
“Synopsis” reads as follows:

Second, a “Hispanic™ is now defined as a
person of Spanish or Portuguese colture with
origins In Mexico, South or Central America
or the Caribbean Islands. This definition is
now consistent with that used by the
Interagency Commitiee and reflects the
suggestions of commenters. The major
substantive difference between this defnition
and the one in the NPRM Is that It includes
persons of Portuguese culture, This change
waus made 10 avoid excluding Brazilians, and
rests on a policy decision that the program
should cover al{'penons of Latin American
origin, The definition deliberately excludes
persons of European origin, including persons
from Portugal und Spain * * * economically
and socially dissdvantaged.

The material text on page 21185, reads
as follows:

“"Minority means a person who Is a citizen
or lawful permanent resident of the United
States and who js:

(8) Black, (a person having origins in any of
the black racial groups of Africa);

{b) Hispanic (& person of Spanish or
Portuguess culture with origins in Mexico,
South or Central America, or the Caribbean
lslands, regardless of race):

The interest of the Petitioner in the
action requested is to correct the error in
the definition; and to prevent the social
and economic inequities inherent in the
present Rule, to the great loss and
detriment to the persons excluded from
the benefits of the Minority Business
Enterprise Program by virtue of the
restrictive and-exclusionary use of the
term “Hispanic"”,

The persons to be covered by the
vacating of the present definition of the
term “Hispanic”, and amending the term
fo include &il U.S. Citizens or legal
resident Hispanics living in the United
States, would be all those included
under the present Rule plus those now
wrongfully excluded under the definition

of “Hispanic" adopted by the
Department of Transportation in the
Rule published March 31, 1680

Specifically, the requested amended
definition would include persons born in
Spain who are now citizens or legal
residents of the United States, and who
have suffered, and still suffer the same
indignities, discrimination, prejudice,
and social and economic disadvantage
in the business of contractors as the
Hispanics presently included under the
Rule.

In addition, the requested amended
definition of “Hispanic' would also
include and benefit U.S, born Hispunics
who may be excluded under a stric!
interpretation of the present Rule, Under
the present definition, a U.S, born
Hispanic who was or Is directly
descendent from a Spaniard, who came
to the U.S. generations ago who did not
come through Latin America or the
Caribbean, does not qualify as a
beneficiary of the MBE Program under
the present Rule.

The bases for filing this Petition ere
many, including those set oul in the
comments submitted by the President of
the Hispanic American Contractors
Assoclation in his letter of June 25, 1980
1o the Docket Clerk (Docket No. 64),
with a personally addressed copy to the
Secretary of Transportation, as well as
the many arguments submitted by
numerous commenters, both
organizations and individuals, on the
definition of “Hispanic™ to the Docket
Clerk, following the publication of the
present Rule in March 31, 1680, Many of
these comments were also directly sent
to the Secretary.

In addition to the comments set oul
above, there are other arguments why
the present definition of "Hispanic"
should be set aside, as follows:

(1) In Fullilove vs Klutznick, in the
upholding Congress' authority to set
aside certain federal funds to be
expanded for minority business
enterprises the U.S, Supreme Court, in
its decision issued on July 2, 1860, held
that, “Minority group members are
citizens of the United States who are
Negroes, Spanish-speaking, Orientals,
Indians, Eskimos, and Aleuts.”
(emphasis added). There Is nothing in
the Supreme Court decision that would
exclude a “Hispanic" from the benefits
of the MBE Program based on the place
of birth of the Hispanic person.

[2) On page 21172 of the Federal
Register of Murch 31, 1980, under
*Sypnosis”, DOT defines what a
minority i8 in a Minority Business
Enterprise, and states: "Minorities




972

Federal Register / Vol. 46, No. 2 / Monday, January 5, 1981 / Proposed Rules

include Blacks, Hispanics, Asian
Americans, American [ndians, and
Alaskan Natives and * * * " Nowhere
are Hispanics or other racial or ethnic
minorities hyphenated or excluded on
the basis of place of birth.

(3) Section 23.7, under Part 23,
published in the Federal Register of
March 31, 1980 reads:

Discrimination Prohibited. No person shall
be excluded from participation in, denied the
benefits of. or otherwise discriminated in
connecation with the award and performance
of any contract covered by this Part, on the
grounds of race, color, national origin. or sex.

We question the right of the
Department of Transportation, or any
other Federal agency, to deprive or strip
persons of their Hispanic identification,
on the basis of place of birth.

We contend that the Hispanics baing
excluded under the present Rule from
the benefits of the Minority Business
Enterprise Program are being
discriminated against on the basis of
their national origin, Both
Administrative and Federal Court
decisions have held that Hispanics are
covered under the national origin
designation of the Civil Rights laws
prohibiting discrimination, and that the
geographic place of birth has no
relevance to the minority status of
Hispanics in the United States, or to
their right of protection under the laws
of this country.

(4) The definition of “Hispanic", as
published in the Federal Register of
March 31, 1880 by the DOT is different
and contrary to the Department of
Commerce's definition in Directive No.
15 of the Office of Federal Statistical
Policy and Standards, “Race and Ethnic
Standards For Federal Statistics And
Administrative Reporting", which in
pertinent part, reads:

Definitions

The basic racial and ethnic categories
for Federal Statistics and program
administrative reporting are defined as
follows:

a) American Indian or Alaskan Notice ——

{b} Asian or Pacific Islander —————————

c) Black

{d) Hispanic. A person of Mexican, Puerto
Rican, Cuban, Central or South American or
other Spanish culture or origin, regardless of
race. (emphasis added).

The above definition supports our
contention that the term “Hispanic",
under the Civil Rights laws refers to
ethnic and national origin definition,
and of said Hispanic minority in the
United States being the victims of
historical and present social and
economic discrimination in the United
States, and has nothing to do with the
Hispanics' place of birth.

(5) In further argument that the
exclusionary definition of “Hispanic"” as
published by DOT in the March 31, 1980
Federal Register is improper and
erroneous, we refer you to the
Congressional enunciations in the past
dealing with the rights of minorities, and
more specifically of Hispanics as one of
the included minorities. In none of the
numerous Congressional legislative
actions from the time of the Civil Rights
legislation in 1964, through the present,
have the rights of U.S. Hispanics living
in this country been dissected,
restricted, or limited by virtue of their
place of birth.

More recently, the Second Session of
the 96th Congress, the U.S. House or
Representatives, in H.R, 8004, with date
of March 25, 1880, “A bill to Establish
the Minority Business Development
Administration in the Department of
Commerce,” includes, in pertinent part,
the following language:

Findings and Purposes

Sec. 2, (8) The Congress hereby finds and
declares that—

(1) the opportunity for full participation in
our free enterprise system by socially and
economically disadvantaged individuals is
essential if we are to obtain social and
economic equality for such individuals and
improve the functioning of our national
economy;

(2) that many such individuals are socially
disadvantaged because of their identification
as members of certain groups that have
suffered the effects of discriminatory
practices or similar inviduous circumstances
over which they have no control:

{3) such groups include, but are not limited
to, black Americans, Hispanic Americans,
Native Americans, Asian-Pacific Americans,
and other minorities; (emphasis added).

Definitions
Sec. 3. As used in this Act:

1) The
!2! The terms
3) The lerms

(4) The term “socially disadvantaged
individuals"” means those who have been
subjected to racial or ethnic prejudice or
cultural bias because of their identify as a
member of a group without regard to their
individual qualities. (emphasis added).

[5)(A) The term “economically
disadvantaged individuals" means socially
disadvantaged individuals whose ability to
compete in the free enterprise system has
been impaired due to diminished capital and
credit opportunities as compared to others in
the same business area who are not socially
disadvantaged. (underlining added)

(B) The Assistant Secretary shall presume
that socially and economically disadvantaged
individuals include Black Americans,
Hispanic Americans, Native Americans,
Asian-Pacific Americans, individuals found
to be disadvantaged by the Small Business
Administration * * * {emphasis added).

As can be seen from the above
language. which appears to be the latest

Congressional expression on the subject,
the inclusion of Hispanics as
beneficiaries under the Act is not
limited, conditioned, or dissected on the
basis of the Hispanic Americans’ place
of birth.

Last, but not least, we refer you to the
Proclamation by the President of the
United States of July 31, 1880,
proclaiming National Hispanic Heritage
Week (copy enclosed).

Nowhere does President Carter's
Proclamation infer that Hispanics in cur
country should be treated any
differently because of their place of
birth. In effect, those Hispanic to whom
President Carter refers, who landed in
our country 150 years before the
Independence of the United States—and
their now U.S. citizens descendants in
this country—were originally from
European Spain and not of Latin
American or Caribbean origin.

In conclusion, we feel very strongly
that the present definition of the term
“Hispanic", as published by DOT in the
Federal Register of March 31, 1980
should be immediately vacated and
substituted by one which does not
punish U.S. resident Hispanics in the
contracting business, who are U.S.
citizens, and many of whom are U.S.
war veterans, including Vietnam, on the
basis of their place of birth.

Our statue of liberty at the entrance of
New York harbor does not advertise
which immigrants will not be protected
against social and economic
discrimination, depending on their
country of birth.

The recent history of this country’s
efforts to end present and correct pas!
discrimination against Blacks,
Hispanics, Women, Jews, and other
persons who have been victims of
religious discrimination, as interpreted
by the Congress, the Courts, the
Executive, the U.S, Commission on Civil
Rights, and Federal agencies, have been
based on race, color, religion, sex, and
national origin, and never on the country
of birth of the victims of discrimination.

Those contractors now excluded
under DOT's present Rule suffer exactly
the same discrimination and social and
economic disadvantages as those
covered and benefited under the present
Department of Transportation Minorily
Business Enterprise Program.

The Department of Transportation has
tried to justify its changing of the
definition of Hispanic on the basis of
comments following the publication of
the Notice of Proposed Rule in the
Federal Register of May 17, 1979, and on
an alleged Inter-Agency agreement.
However, in reviewing the comments
filed between May 17, 1979, and March
31, 1980 on file with DOT's Docket
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Clerk, we failed to find any comments
which called for a change in the
definition of “Hispanic”.

in connection with the alleged Inter-
Agency agreement on the change of the
definition, the copy of the so-called
sgreement which we obtained from the
Department of Transportation appears
io be no more than a draft document
which falls far short of any formal
areement or even of a specific
ition of the term “Hispanic”, even
nast the very limited number of
sgencies alleged to have agreed.

The sole criteria which should be used
for eligibility for benefits under the
Minority Business Enterprise Program is
the discrimination and social and
economic disadvantage which the
Hispanics suffer in the United States
because of their national origin and
culture,

‘he present application and
enforcement of DOT's definition of the
term “Hispanic™ has already brought,
and will continue to cause, irreparable
barm and damage to those contractors
who are being excluded from the DOT’s
MBE Program. Not only are they being
excluded from Federal and District of
Columbia contracts and sub-contracts,
but the different States are using DOT's
Rule as a basis for disqualifying these
Hispanics from State contracts and
subcontracts, Others, like the State of
Maryland, who fee! compelled to follow
DOT's Rule are disqualifying these
Hispanics from Federal contracts, but
including these same contractors under
Maryland State MBE Programs.

We believe and strongly request and
recommend that the definition of
“Hispanic™ now in the Department of
Transportation’s present Rule be
vacated as soon as possible.

We petition and urge that the
Department of Transportation adopt the
definition of Hispanic used by the
Department of Commerce's Office of
Federal Statistical Policy and Standards
in Directive No. 15, which reads:

Hispanic. A person of Mexican, Puerto
F-fun. Cuban, Central or South American or
other Spanish culture or origin, regardless of

face,

Far the foregoing reasons, and
because the presently excluded
»U).".tr‘-.‘r lors are suffering present,
‘mmediate, and irreparable harm and
damage, ag a result of being unable to
Participate under the Department of
Transportation's Minority Business
Enterprise Program, we respectfully
request and petition the Secretary of
Transportation that the specific portion
of the Rule, published in the Federal
R"?glsl'er of March 31, 1980, and dealing
with the definition of Hispanic be given

urgent consideration, so thal the

Hispanic American Conlractors

Association may receive a response lo

this Petition within 30 days of recelpt at

the Department of Transportation.
Respoctfully submitted,

Angel Sieiro Roubin,

President, Hispanic American Cantraclors

Association.

Virgilio G. Roel,

Counsel for Hispanic American Contractaors

Association, 6136 Lang Meadow Road,

Meclean, Virginio 22101, Phone No. 442-0192.

PR Do, 3-167 Filed 3-2-81; &45 am)

BILLING CODE 4910-42-M
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DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

Offer To Provide Reinsurance for
Writers of Multiple-Peril Crop
Insurance Policies

AGENCY: Federal Crop Insurance
Corporation.

AcTiON: Notice of offer to provide
reinsurance for writers of multiple-peril
crop insurance policies.

suMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby gives notice
to writers of multiple-peril crop
insurance policies of an offer to provide
reinsurance coverage on such policies.
The intended effect of this notice is to
provide explanation of the offer. The
terms of the Standard Reinsurance
Agreement are outlined below for the
purpose of providing writers of multiple-
peril crop insurance policies as much
information as possible.

EFFECTIVE DATE: The offer to provide
reinsurance to multiple-peril crop
insurance writers, as outlined below, is
effective January 5, 1981,

ADDRESS: Wrilten comments on this
notice should be sent to the Manager,
Federal Crop Insurance Corporation,
U.S. Department of Agriculture,
Washinglon, D.C., 20250.

FOR FURTHER INFORMATION CONTACT:
Alan Walter, Federal Crop Insurance
Corporation, P.O. Box 293, Kansas City,
Missouri 64141, Phone (816} 926-6284
before January 17, 1881 or (818) 926-7937
after January 17, 1981,

"The Draft Impact Analysis Statement
describing options considered in
developing this notice and the impact of
implementing each option is available
upon request from the above-named
individual.

SUPPLEMENTARY INFORMATION: Section
508{e) of the Federal Crop Insurance Act
(7 US.C. 1501 et seq.), as amended by
Public Law 96-365 (September 26, 1980),

authorizes and directs the Federal Crop
Insurance Corporation (FCIC) to offer
reinsurance, to the maximum extent
practicable, to writers of multiple-peril
crop insurance,

The purposes of this notige are:

1. To offer publicly, to eligible
insurers, reinsurance against excess
aggregate losses accruing to writers of
multiple-peril crop insurance resulting
from adverse weather conditions and
other unavoidable causes;

2. To provide the method by which the
offer may be accepted; and

3. To set forth the terms and
conditions of the Standard Reinsurance
Agreement.

The availability of reinsurance is
generally a condition to insurance
companies writing multiple-peril
insurance. The terms and conditions of
the Standard Reinsurance Agreement
must appear in time for acceptance by
eligible insurers in advance of when
policies must be marketed, which is
generally before planting. The terms and
conditions must be made known
promptly so that such multiple-peril
policies may be written for the 1981 crop
year.

Offer to Provide Reinsurance

This offer is made to all insurance
companies licensed to conduct business
in the United States, pursuant to the

Federal Crop Insurance Act of 1938, as

amended, and to all terms and
conditions contained in the Standard
Reinsurance Agreement.

Comments Requested

Any interested party is invited to
comment on the provisions in this
Agreement, The Federal Crop Insurance
Corporation (FCIC) will consider all
suggestions and may choose to publicly
offer an additional or amended
agreement for subsequent crop years
incorporating the suggested changes.

Method of Entering Into an Agreement

1. Any company desiring to enter into
the Standard Reinsurance Agreement
shall mail an application to FCIC
enclosing a proposed plan of operation.
The material should be mailed to Alan

Walter, FCIC, P.O. Box 293, Kansas City.

MO 64141. The proposed plan of
operation shall include the crop year for
which insurance will first be written
under this Agreement, the crops to be
covered, the States in which the
insurance will be written, the use of

other reinsurance for policies covered
by this Agreement, copies of policy
forms to be utitlized, premium rates to
be charged if different from those
charged by FCIC, and the maximum
amount of book premium to be covered
for the first and subsequent crop
seasons under this Agreement.
Applicants desiring reinsurance for the
1981 crop year should submit the
required information to be received by
FCIC not later than January 20, 1081.
The plan must also identify the legal
entities who will be participating in the
Agreement as an insurance pool,
partnership, joint venture, or other legal
relationships other than reinsurance,
and the legal relationship for these
parties.

2. FCIC may ask for additional
information, including but not limited t0
(1) the capability of the Company to
underwrite and service the insurance
covered by the Agreement and (2) to
meet the financial commitments
entailed. FCIC may also utilize other
information available to it in evaluating
the application.

3. Upon review of the application,
including any supplementary
information obtained by FCIC, FCIC will
notify the Company in writing of its
acceplance or rejection of the
application and the plan of operation. If
rejected, the notice will indicate any
reasons for rejection.

4, The items in the proposed plan of
operation, as submitted by the Company
and approved by FCIC, become parl of
the Agreement and may be changed
only with written permission of both
parties.

5, FCIC may need to limit
participation in this program in
accordance with funds available, It has
been determined the total amount of
reinsurance for the 1981 crop year will
be limited to approximately $30 million
in book premium. The amount of book
premium as estimated in the plan of
operation may be reduced by FCIC so
such a ceiling may be maintained. FCIC
will notify each company of its
allocation for the 1981 crop year by
February 5, 1981. The allocation for
subsequent crop years will be
announced in accordance with
provisions in the Standard Agreemen!
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“

Standard Reinsurance Agreement
Section I, Business Reinsured

A. The Federal Crop Insurance
Corporation (FCIC) hereby agrees to
reinsure the excess liability which may
sccrue fo the Company as a result of
losses incurred during the period this
Agreement s in force under policies,
contracts and binders of multiple-peril
crop insurance (hereinafter called
‘pulicies") issued or renewed on or after
lhe effecitve date of this Agreement.

B. The multiple-peril crop insurance
subject to this Agreement shall be

al premium rates approved by the FCIC,
and the policies so approved shall only
be issued on crops and in territories
authorized by the FCIC, Such policy
forms shall provide coverage identical to
the coverage provided by FCIC policies
al premium rates not less than those

used by FCIC.

C. The plan of operation submitted by
the Company and accepted by FCIC is
lncorporaled into this Agreement, and
miy be changed only upon agreement in
writing by both parties except for the
maximum amount of book premium to
which reinsurance shall apply which
may be limited in accordance with
paragraph D of this section.

D. FCIC reserves the right to place a
ceiling on the amount of book premium
subject to reinsurance. The provisions in
lhe public notice of this Agreement shall
apply for the 1981 crop year. For
subsequent years the Company shall
advise FCIC of the book premium to be
covered, if different from that in the plan
of aperation, by the termination date for
this Agreement, FCIC will notify the
Company of the maximum amount of
book premium to be covered by
reinsurance for the next crop year
within 30 days after the termination
date. The ceiling may be raised by FCIC
ala luter date, in which case proper
natice will be given to the Company.
Notwithstanding any of the above,

FCIC's ability to sustain the agreement
depends upon the availability of funds
and all maximum amounts are subject to
areduction or cancellation within 30
days of the passage of FCIC's
Congressional Appropriation of funding
will be insufficient to support the
Agreements,

E. Closing of sales

FCIC may require the Company to
‘mmedialely refrain from accepting
Upplications for insurance or otherwise
secepting liability that could affect the
‘nancial situation of FCIC if FCIC
oses sales due to adverse risk
“nditions for any geographic area or for
iy crop, )

F. Refusal of rigk

FCIC may require the Company to
notify it of the name(s) and address(es)
of any applicant(s) refused insurance or
cancelled from insurance subject to this
Agreement, and the reasons for the
action(s),

Section Il. Commencement and
Termination

A. This Agreement shall become
effective upon signature of authorized
officials for both the Company and FCIC
unless specified otherwise in the plan of
operation. FCIC will reinsure only
liability accepted on or after the
effective date.

B. Either party may terminate this
Agreement effective at the end of the
currenl crop yesr by giving notice-to the
other party before December 1 unless
the Company has Insurance in force
with a cancellation date earlier than
December 31, in which case notification
must be not later than April 1. If notice
is given after the above date, the
termination shall take effect at the end
of the following crop year.

C. FCIC may, in its notice of
termination, require the Company to
refrain fram accepting any applications
for insurance after the notice is
received.

D. The provisions of Section IV,
pertaining to level and timing of expense
reimbursement, may be renegotiated for
subsequent crop years upon written
request of either party. The provision as
written shall apply if agreement cannot
be reached.

Section lll. Distribution of Underwriting
Gains and Losses

A. An annual computation of
underwriting gains or losses for the
Company shall be made for each crop
year with the gains or losses to be
shared between the Company and FCIC
according to the formula specified. The
computation shall be based upon the
loss ratio for the year. The loss ratio
shall be computed to the nearest
hundredth of a percent with the numbers
5 and above rounded upwards and
numbers 4 and below rounded down in
calculating the nearest hundredth of a
percent,

1. If the loss ratio for the year is 95
percent or over, but not over 106
percent, FCIC shall not participate in the
underwriting gains or losses for the
year, except to the extent that any
positive balance in the reinsurance fund
is distributed for the extended period
according to paragraph B,

2. If the loss ratio is over 105 percent
but not over 150 percent, FCIC's share of
the loss is 95 percent of book premiums
multiplied by the difference between the
loss ratio percent and 105 percent, or a

maximum of 42.75 percent of book
premium.

3. If the loss ratio is over 150 percent
but not over 200 percent, FCIC's share of
underwriting losses shall be 42.75
percent of book premium plus 97.5
percent of book premium multiplied by
the difference between the loss ratio
percent and 150 percent, or a maximum
of 81.5 percent of book premium.

4.1f lie loss ratio exceeds 200 percent,
FCIC’s share of losses shall be 81.5
percent of book premium plus 100
percent of book premium multiplied by
the difference between the loss ratio
percent and 200 percent.

5. FCIC's share of underwriting losses
shall be charged against the Company
reinsurance account maintained by
FCIC, and which may show a negative
balance. The remainder is the
Company's share of underwriting losses.

6, If the loss ratio is less than 95
percent for the crop year, FCIC shall
receive an amount equal lo 100 percent
of book premium multiplied by the
difference between the loss ratio
percent and 95 percent, FCIC's share (if
any) shall be credited to the Company
reinsurance account,

7. The amount due either party under
this paragraph shall be payable upon
submission of the annual summary or
amendments thereto for the crop season.

B. At the end of the extended *
reinsurance period, any positive balance
in the Company reinsurance account
will be distributed between the
Company and FCIC according to the
formula specified below.

1. If the loss ratio for the extended
eriod (calculated on the basis of total
ok premiums and total ultimate net

losses for the extended period) is 95
percent or higher, the Company shall
receive 100 percent of the balance in the
Company reinsurance account.

2. 1f the loss ratio for the extended
period is less than 95 and not less than
80 percent, the Company is entitled to
total underwriting gains from the
extended period equal to 5 percent of
book premium for the extended period
plus 25 percent of total book premium
multiplied by the difference between the
loss ratio percent and 95 percent, or a
maximum of 8.75 percent of book
premium, The amount due the Company
shall equal the amount calculated in this
subparagraph minus total net
underwriting gains retained by the
Company from annual settlements
determined under paragraph A. The
total net underwriting gains retained by
the Company in annual settlements
equals the positive gains from years
with loss ratios less than 100 minus the
Company's share in years with loss
ratios of over 100 percent.
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3. If the 1085 ratio for the extended
period is less than 80 but not less than
50 percent, the Company is entitled o
total underwriting gains of 8.75 percent
of book premium plus an amount equal
to the difference in the loss ratio percent
and 80 percen! multiplied by 20 percent
of book premium for the extended
period, or a maximum of 14.75 percent of
book premium. The balance due the
Company shall equal the amount
calculated in this subparagraph minus
total net underwriting gains retained by
the Company through annual
settlements determined under paragraph
A and as described in subparagraph B-
2.

4. If the loss ratio for the extended
period is less than 50 percent. the
Company is entitled to total
underwriting gain of 14.75 percent of
book premium. The Company shall not
share in that portion of underwriting
gains for the portion of loss ratio less
than 50 percent. The balance due the
Company shall equal the amount
calculated in this subparagraph minus
total net underwriting gains retained by
the Company through annual
settlements determined under paragraph
A, and as described in subparagraph B-
2.

5. Under no circumstances shall the
Company be entitled to receive in
excess of the amount in the Company
reinsurance account in any settiement at
the end of an extended period.

6. The amount due either party shall
be payuble upon submission of the
annual summary or amendments thereto
for the last crop season in the extended
period.

C. If the Agreement is terminated by
FCIC, the extended period shall be
considered to end el the end of the crop
year when terminated and the Company
shall be entitled to share in any positive
balances in the Company reinsurance
account according to the provisions in
paragraph B, :

D. If the Agreement is terminated by
the Company lo take effect prior to the
end of an extended period, the Company
share of any positive balance in the
Company reinsurance account will be
determined upon the basis of the
following short term cancellation clause
after any distribution for the final year
of the agreement is made in accordance
with paragraph A of this section. The
formula specified in paragraph B of this
section will be computed. The Company
will be entitled to an amount equal to:

(1) 20 percent of the computed amount
if the termination takes effect after the
first year of an extended period;

{2) 40 percent of the computed amount
if the termination takes effect after the
second year of an extended period;

(3) 80 percent of the computed amount
if the termination takes effect after the
third year of'an extended period; or

(4) 80 percent of the computed amount
if the termination takes effect after the
fourth year of an extended period.

Notwithstanding the above
computation, the company shall not be
required to refund any underwriting
gains previously earned.

Section IV, Expense Reimbursement

A. FCIC shall provide the Company
an operating and administrative
expense reimbursement allowance
equal to 22 percent of the Company's
earned book premium on the business
covered by this Agreement for Company
operating and agent commission
expenses. An additional reimbursement
of 5 percent of the book premium earned
will be provided for new policies issued
and for crops added o an existing
policy. This additional reimbursement is
provided for the purpose of covering the
additional expense of selling a policy for
the initial year of insurance, This
additional reimburgement shall not be
applicable to any policy for which the
crop was insured the previous year
under a multiple-peril policy issued by
another company reinsured by FCIC or
issued by the Federal Crop Insurance
Corporation. FCIC will also reimburse
the Company 4 percent of book premium
earned and 3 percent of ultimate net
losses for direct loss adjustment
expenses.

B. It is expressly agreed that FCIC
shall not be liable for any dividends,
commissions or taxes, or any board,
exchange or bureau assessments, or any
other expenses of whatever nature
incurred by the Company, except the
expense reimbursements provided in
this section. :

C. The expense reimbursement shall
be due and payable in accordance with
the following schedule:

1. Eighty (80) percent of the estimated
reimbursement for Company operating
and agen! expenses for the crop year
shall be due the Company upon
submission of its report {due not later
than July 15) on the status of the
reinsurance account as of the end of
June.

2. The remaining reimbursement for
operating and agent expenses shall be
due upon submission of the end-of-
September report.

3. Loss adjustment reimbursement in
the amount of 4 percent of book
premium shall be due upon submission
by the Company of its end-of-July report.

4. Any adjustment in expense
reimbursement due the Company or
overpayment returnable to FCIC as a
result of changes in book premium

reported shall be due upon submission
of each end-of-month report.

5. Loss adjustment reimbursement ir
the amount of 3 percent of ultimate ne
losses paid under this reinsurance
agreement shall be due upon submissios
of the annual summary report or
amendment thereto.

Section V. Applicability of Premium
Subsidy

FCIC shall pay a portion of esch
producer's premiums on the policies
reinsured by this Agreement as
authorized by the Federal Crop
Insurance Act of 1880. Any restrictions
or conditions on eligibility for subsid,
imposed on producers insured direct!y
by the Federal Crop Insurance
Corporation shall apply to this
Agreement.

Section VI. Hail and Fire Exclusion

The Company shall provide the
insured the option of deleting the perils
of hail and fire from the policies covered
by this Agreement, as authorized by the
Federal Crop Insurance Act of 1980. A
premium credit for the deletion of kall
and fire coverage shall be provided in
the rates approved by FCIC.

Any hail and/or fire losses to crops
insured under policies from which hail
and fire coverages have been deleted
shall not be subject to coverage under
this Agreement. The liablility of the
Company on such policies, if hail and/or
fire losses are paid, will be reduced
according to provisions in the policy
issued to the insured, as approved by
FCIC.

Section VII. Reports

A. Within 15 days after the end of
each month the Agreement is in force
and on forms mutually acceptable, the
Company shall report to FCIC the
following statistics on the reinsured
business as of the end of the previous
month (end of month report):

1. Sales of crop insurance policies
with separate totals for new policies for
which the higher reimbursement!
allowance is applicable;

2. Cancellations of insurance
contracts;

3. The known amount of book
premiums earned for the crop year

4. The portion of producer premium
paid or payable by FCIC (subsidy) for
the crop year as provided in Section V:

5. The expense reimbursement
allowance earned for the crop year as
provided in Section IV;

6. Ultimate net losses paid 1o the
insured and premiums collected from
the insured; and
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7. Any distribution of underwriting
gains or losses due FCIC, calculated in
accordance with Section M1,

The Company may, at its option if loss
volume warrants, make a report
indicating the above as of the middle of
each month [referred 10 as an interim
report)

B. Not lster than April 15 of the
calendar year following the crop year
under consideration, the Company shall
prepare and foward to FCIC and annual
summary setting forth:

1, Book premiums earned for the crop
vear showing separate totals for new
policies (qualifying for the higher
expense reimbursement rate) and other
book premiums;

2. Uitimate net losses incurred for the
crop year;

3. Advance loss payments from FCIC;
4, The portion of producer premium
paid or payable by FCIC as provided in

Section V;

5, The expense reimbursement
allowances as provided in Section IV,

6. Expense reimbursement previously
p‘nd:

7. Underwriting gains or losses, and
their distribution between the Company
and FCIC in accordance with Section 111,
paragraph A,

8. At the end of the extended period, a
summary of experience for the extended
period so that a distribution of any
positive balance in the Company
reinsurance account can be made in
accordance with Section LI, paragraph
B

C. The Company shall submit an
annual summary of experience for each
insured in accordance with forms and at
such time as mutually agreed to by both
parties to this Agreement.

Section VIII. Retained Liability and
other Reinsurance

A. This Agreement shall apply only to
that portion of any insurance which the
Company retains net for its own account
(except for other reinsurance permitted
in paragraphs B and C of this section),
and in calculating the amount of any
loss hereunder and also in computing
the smount on which this Agreement
attaches, only loss or losses in respect to
that portion of any insurance which the
Company retains net for its own account
shall be included. It is, however,
understood and sgreed that the amount
of FCIC's liability hereunder with
respect to any loss or losses shall not be
increased by reason of the inability of
the Company to collect from any other
reinsurers, whether specific or general,
iny amounts which may have come due
from them, whether such inability arises.
from the insolvency of such other
feinsurers or otherwise.

B, The Company shall have the right
lo reinsure the classes of business
covered hereunder on a pro rata basis,
and if it is agreed that such reinsurance
is maintain by the Company, recoveries
thereunder shall inure solely 1o the
benefit of the Company and be totally
disregarded for purposes of applying all
the provisions of this Contract,
including, but not be way of limitation,
the provisions of Sections II1, IV, and V.

C. Unless otherwise agreed to in
writing by FCIC upon application by the
Company in its proposed plan of
operation or amendments thereto, the
Company shall retain for its own
account at least 66% percent of the
liability not assumed by FCIC for the
business covered under this Agreement,
Any liability transferred to another
company reinsured by FCIC shall be
considered as part of the liability
retained by the Company for purposes
of this subsection.

Section IX. Insolvency

A. In the event of insolvency of the
Company, this reinsurance shall be
payable directly to the Company or to
its liquidator, receiver, conservator or
statutory successor on the basis of the
liability of the Company without
diminution becuse of the insolvency of
the Company or because the liquidator,
receiver, conservator or statutory
successor of the Company has failed to
pay all or a portion of any claim. It is
agreed, however, that the liquidator,
receiver, conservator or statutory
successor of the Company shall give
written notice to FCIC of the pendency
of a claim against the Company
indicating the policy or bond reinsured
which claim would involve a possible
liability on the part of FCIC within a
reasonable time after such claim is filed
in the conservation or liquidation
proceeding or in the receivership, and
that during the pendency of such claim,
FCIC may investigate such claim and
interpose, at iis own expense, in the
proceeding where such claim is to be
adjudicated, any defense or defenses
that it may deem available to the
Company or its liquidator, receiver,
conservator or statutory successor. The
expense thus incurred by FCIC shall be
chargeable, subject to the approval of
the Court, against the Company as part

of the expense of conservation or
‘liguidation 1o the extent of a pro rata

share of the benefit which may accrue to
the Company solely as a result of the
defense undertaken by FCIC.

B. It is further understood and agreed
that, in the event of the insolvency of the
Company, the reinsurance under this
Agreement shall be payable directly by
FCIC to the Company or o its liquidator,

receiver or statutory successor except
{a) where the Agreement specifically
provides another payee of such
reinsurance in the event of the
insolvency of the Company and (b)
where FCIC with the consent of the
direct insured or insureds has assumed
such policy obligations of the Company
as direct obligations of FCIC to the
payees under such policies and in
substitution for the obligations of the
Company to such payees.

Section X. Arbitration

If any misunderstanding or dispute
arises between the Company and FCIC
with reference to the amount! of premium
due, the amount of loss, the amount of
expense reimbursement, or 1o any other
factual issue under any provisions of
this Agreement, other than as to legal
liability or interpretation of law, such
misunderstanding or dispute may be
submitted to arbitration for a
determination which shall be binding
only upon approval by FCIC. The
Company and FCIC may agree on and
appoint an arbitrator who shall
investigate the subject of the
misunderstanding or dispute and make a
determination. If the Company and FCIC
cannot agree on'the appointment of an
arbitrator, then two arbitrators shall be
appointed, one to be chosen by the
Company and one by FCIC. The two
arbitrators so chosen, if they are unable
to reach an agreement, shall select a
third arbitrator who shall act as umpire,
and such umpire's determination shall
become final only upon approval by
FCIC, The Company and FCIC shall
bear equally all expenses of the
arbitration. Findings, proposed awards,
and determinations resulting from
arbitration proceedings carried out
under this section shall upon objection
by FCIC or the Company, be
inadmissible as evidence in any
subsequent proceedings in any court or
competent jurisdiction,

Section XI. Access to Books and
Records

FCIC and the Comptroller General of
the United States, or their duly
authorized representatives, shall have
access for the purpose of investigation,

=audit, and examination to any books,
documents, papers, and records of the
Company that are pertinent to the
business reinsured under this
Agreement, The Company shall keep
records which fully disclose all matjers
pertinent to the business reinsured,
including premiums and claims paid or
payable under this Agreement. Records
relating to premiums shall be retained
and available for three (3) years after
final adjustment of premiums, and to
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reinsurance claims three (3) years after
final adjustment of such claims.

Section X1l Errors and Omissions

Inadvertent delays, errors or
omissions made in connection with this
Agreement or any transaction hereunder
shall not relieve either party from any
liability which would have attached had
such delay, error or omission not
ocourred, provided always that such
error or omission will be rectified as
soon as possible after discovery.

Section XIII. Salvage and Recoveries

With respect to any salvage or
recovery in connection with any loss
hereunder received subsequent o the
payment of such loss, the loss shall be
refigured on the basis on which it would
have been settled had the amount of
salvage or recovery been known at the
time the loss hereunder was originally
determined. Any amounts thus found to
be due FCIC shall be immediately paid
to FCIC by the Company.

Section XIV. Remittonces

A. FCIC shall pay the Company the
balance equal to the following after
submission of each end of month or
interim report:

1. Losses paid by the Company for the
crop year (loss advances); less

2. Net prior loss advances during the

Lrop year; less

3. Cash premiums collected by the
Company for the crop year; plus

4. Unremitted amount due to date for
operating expense reimbursements; plus

5. Unremitted amount due to date for
loss adjustment expense; plus or less

6. Any amounts due either party under
the annual distribution of underwriting
gains or losses (Section I, paragraph A)
based upon the annual summary report
or amendments thereto; plus

7. Premium subsidy payable to the
Company under Section V based upon
the book premium indicated in the
annual summary or amendments
thereto; plus or less

8. Any amounts due either party under
the distribution of any positive balance
in the Company reinsurance account
based upon the summary report or
amendments thereto at the end of the
extended period {(Section IIL paragraph
B); less

9. Any amaounts due FCIC under any
other part of this Agreement.

B. FCIC shall pay the Company any
balance due within 15 days after
submission of an end of month, interim,
or annual summary report or
amendment thereto. Any payments shall
be subjec! to appropriations or the
availability of funds to FCIC.

C. If the balance of paragraph A is
negative, the Company shall remit to
FCIC with the end of month, interim,
annual summary report or amended
annual summary report the amount
equal to the negative balance under
consideration.

D. FCIC retains a claim on any
premiums outstanding to the Company
from their insureds on the policies of
ingurance covered under this Agreement
to offset advance loss payments to the
Company. The Company shall not
encumber FCIC's claim on balances due
from the Insureds through pledging as
collateral on débt or other obligations of
the Company, except the company may
pledge premiums oulstanding as
collateral in any amount equal to the
amount by which loss payments exceed
the sum of premiums collected plus loss
advances from FCIC,

Section XV, Miscellaneous Clauses

A. No Member of or Delegste to
Congress, or Resident Commissioner,
shall be admitted to any share or part of
this Agreement, or to any benefit that
may arise therefrom; but this provision
shall not be construed to extend to this
Agreement if made with a corporation
for its general benefit.

B. The Company will not discriminate
against any employee, applicant for
employment, insured or applicant for
insurance because of race, color,
religion, sex, age, handicap, marital
status or national origin,

Section XVI. Sales by Agenls

The Company shall sell the policies
covered under this Agreement through
licensed agents or brokers.

Section XVII. Loss Adjustment

The Company shall utilize loss
adjustment procedures and methods
consistent with those utilized by FCIC.
FCIC may, at its own expense,
cooperate with the Company in the
adjustment of claims.

Section XVIII Definitions

As used in this Agreement the term—

1. "Loss ratio” means the percentage
computed by divi the amount of
ultimate net losses of the reinsurance

~+period by the book premium for the

reinsurance period, the result multiplied
by 100,

2. “Book premiums" means gross
premiums earned by the Company on
the policies reinsured under the
agreement including the portion of
producer premium subsidy paid or due
from FCIC or other Governments in
accordance with Section V.

3. “Crop year" means the calendar
year within which the crops insured by

the policies reinsured hereunder are
normally harvested or mature for
harvest,

4. "Ultimate net loss” means the sum
or sums (excluding litigation expenses
and all allocated and unallocated loss
adjustment expenses incurred by or on
behalf of the Company) paid or payable
by the Company in settlement of claims
and in satisfaction of judgments
rendered on account of such claims,
after deduction of all salvage, all
recoveries and all claims on inuring
reinsurances, if any, Nothing herein
shall be construed to mean that losses
under this Agreement are not
recoverable until the Compiny’s
ultimate net loss has been ascertained,
it being understood and agreed that
salvage recovered and/or recoveries
received by the Company after a loss
settlement hereunder shall be applied as
if recovered or received before the said
settlement, and all necessary
adjustments shall be made by the
parties hereto,

5. “Incurred” as applied to ultimate
nel losses incurred and to losses
incurred shall mean losses happening 1o
crops for the crop year under
consideration.

6. “Company" means the parties
indicated in the plan of operation who
will participate in writing the reinsured
business, At least one of the parties
must be a firm authorized to engage in
the crop insurance busginess under the
laws of the states in which the insurance
is to be written.

7. “Extended period” means the
period of time encompassing five crop
years beginning with the crop year for
which this Agreement is initiated and
including the next four crop years with
subsequent periods running from the
expiration of an extended period
through five crop years. If the
Agreement is terminated by FCIC, the
provisions of Section III, paragraph C
shall apply to the timing of the end of
the extended period.

8. “Company reinsurance accoun!”
means a balance maintained by FCIC
for the Company party io this
Agreement in accordance with Section
1. A separate Company reinsurance
account shall apply for each extended
period.

Daone in Washington, D.C., on December 24,
1860,
Dale E. Hathaway.
Acling Secrelary,
[FR Do 80-407%58 Filed 12-31-50: 848 um|
BILLING CODE 3410-08-M
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Forest Service

Allegheny Wild and Scenic River

Study; Intent to Conduct the Study and
Prepare an Environmental Impact
Statement

The USDA Fores! Service is starling &
study of & segment of the Allegheny
River (Warren, Forest, Clarion, Butler,
Armstrong, and Venango Counties, Pa.)
to determine its eligibility for inclusion
in the National Wild and Scenic River
System. The segment in the study
extends from Kinzua Dam to east Brady,
Pennsylvania. The study is authorized
by the Wild and Scenic Rivers Act (Pub,
L. 90-542) as amended by the National
Parks and Recreation Act of 1978. The
Forest Service is the lead agency
conducting the study. A Field Task
Force comprised of Federal, State, and

locsl agencies will cooperate in the
study effort.

The Forest Service held public
informational meetings during the week
of October 13, 1880, in Warren, Qil City,
Emlenton, and Tidioute, Pennsylvania,
The study process to be used was
explained to the meeting participants,

The scope of issues and concerns to
be addressed in the environmental
impact statement will be identified
through public meetings, mail
solicitation, and newspaper notices,
Alternatives will be developed relating
to the issues and concerns and will be
displayed in the draft environmental
impact statement to be issued about
June 1981, After public review and
comment, a final environmental impact
statement will be prepared, -

The official responsible for

recommending a preferred alternative to
the Secretary of Agriculture is R. Max
Peterson, Chief, Forest Service. The final
environmental impact statement and
study report will be submitted by the
Secretary of Agriculture to the President
for his consideration.

Written comments and suggestions
concerning the study process should be
sent to John Butt, Forest Supervisor,
Allegheny National Forest, Box 847,
Warren, Pennsylvania 18365, Telephone
inquires concerning the study or
environmental impact statement may be
directed to Arnold Irvine, Study
Coordinator at (814) 723-5150.

Dated: December 18, 1980
R. Max Peterson,

Chisf. Forest Service.
[FR Doc. A1-181 Filed 1-2-411: 245 am|
BILLING CODE 3410-11-M

Forest Land and Resource Management Plans; Intent To Prepare an Environmental Impact Statement
This notice revises the date of availability of the following Forest Land and Resource Management Plan Draft and Final

Enviconmental Impact Statements:

T

New avadabaty dato
Nationa! forest Locstion Previously published In
Feoena, REosTER
DEIS FEIS
Doscruites. L Oragon, Deschutes, Jofferson, Klamath, and Lake Vol 45 No. 164, 8/21/80, DEIS-1/81, s 82
Counties. FEIS-1/81
Cterd Prcht ... s WOMRENGION, Clark, Cowdtz, Kilctat, Lewis, Thur. Vol 45 No. 87, 5/2/80, DEIS-8/20/62, 12/82 w83
sion, and Yakima Counties, FEIS-12/31/82. >
Mount Hood it ! b s O0OQON, Clackamas, Hood River, Jeflorson, Marian, Vol 45, No. 27, 2/7/80, DEIS-11/80, 12/81 we2
Mutnomah, and Wasco Countien. FEIS-7/81.
ST — e . HOQON, Jatkson, Josephine, Klamath and Douglas Yol 45, No. 2\, 1/30/80, DEIS-8/82, 882 6/83
Counties, Calt,, Sishayou Countes. FEIS-2/83
Ssnyou — -3 3 Vol 45, No. 27, 2/7/80, DEIS-3/81, 1782 a2
FEIS-9/81.
WetowaWwnitman. . Oregon, Baker Grant, Malhowr, Umatita, Union and Vol 45, No. 7re2

Wallown County FEIS-8/30/

7. 27180, DEIS-12/31/81,
82

&/83

In addition, in reference to the Pacific Northwest Region, Regional Plan, Notice of Intent published in Vol. 44, No. 159, 8/

15/79, item #4 sentence two should read, “the limits for guidelines will not necessarily be sel according to geographic area,
soll type, growth potential, utilization standards, management intensity and potential for environmental degradation of any
land but these will be factors considered.” The dates of availability have been revised as follows:

Rowsod dates

Prowously published dates

Regonal Pan ettt CRBOOR Y a Vol 44, No, 158, 8/15/70, DEIS-6/80, 2/81 W

FEIS-12/80

James F. Torrence,

Deputy. Regional Forester.

December 23, 1980.

[¥¥ Dow. m0-40751 Filed 12-31-00 %45 am)

BILLING CODE 3410-11-M

(Public Law 92-463, 86 Stat. 770-776), the

Science and Education Administration

announces the following meeting:

Nume: Executive Committee of the Joint
Council on Food and Agricultural Sciences,

Dato: January 14, 1881,

Time and Place: 8:30 a.m.—4:30 p.m., Room
3109, South Building, USDA. Washington,

Sclence and Education Administration

Joint Council on Food and Agricultural
Sciences Executive Committee;
Meeting

D.C.

Type of Meeting: Open to the public. Persons
may participate in the meeting as time and
space permit,

Comments: The public may file written
comments before or after tha meeting with
the contact person below.

Purpose: Review final dralt of the report
Proposed Initiatives for Food and

According to the Federal Advisory
Committee Act of October 8, 1972




Agricultura] Sciences 1991-86; discuss
response to 1980 Report of the National
Agricultural Resoarch and Extension Users
Advisary Board; further consideration of
Joint Council structure for planning end
coordination.

CONTACT PERSON: Susan G. Schram,

Executive Secretary, Joint Council on

Food and Agricultural Sciences, U.S.

Department of Agriculture, Room 351-A,

Administration Building, Washington,

D.C. 20250, telephone (202) 447-6651.
Done at Washington, D.C. this 15th day of

December, 1980,

John G, Stovall,

Executive Director, Joint Council on Food and

Agricultural Saiences,

[PR Do, #1002 Fided 1-2-41) 48 am)

BILLING CODE 3410-03-M

Office of the Secretary

Section 22 import Fees; Determination
of Quarterly import Fees On Sugar

AGENCY: Office of the Secretary,
AcTiON: Notice.

SUMMARY: Headnole 4{c) of Part 3 of the
Appendix to the Tariff Schedules of the
United States (TSUS) requires the
Secretary.of Agriculture 1o determine on
a quarterly basis the amount of the fees
which shall be imposed on imports of
raw and refined sugar (TSUS items
956.05, 956.15, and 857.15) under the
authority of Section 22 of the
Agricultural Adjustment Act of 1933, as
amended. This nolice announces those
determinations for the first calendar
quarter of 1981,

EFFECTIVE DATE: January 1, 1981,

FOR FURTHER INFORMATION CONTACT:
William F. Doering, Foreign Agricultural
Service, Department of Agriculture,
Washington, D.C. 20250 (202-447-6723).
SUPPLEMENTARY INFORMATION: By
Presidential Proclamation No. 4631,
dated December 28, 1978, Headnote 4 of
Part 3 of the TSUS was amended to
provide that quarterly adjusted fees
shall be imposed on imports of raw and
refined sugar (TSUS items 956.05, 856.15,
and 9567.15). Raragraph (c)(ii) of
Headnote 4 provides that the quarterly
adjusted fee for item 856.15 shall be the
amount by which the average of the
daily spot (world) price quotations for
raw sugar for the 20 consecutive market
days immediately preceding the 20th
day of the month preceding the calendar
quarter during which the fee shall be
applicable (as reported by the New York
Coffee and Sugar Exchange or, if such

quolations are not being reported, by the
International Sugar Organization},
expressed in United States cents per
pound, Caribbean ports, in bulk,
adjusted to a United States delivered
basis by adding the applicable duty and
0.80 cents per pound to cover attributed
costs for freight, insurance, stevedoring,
financing, weighing and sampling, is less
than 15.0 cents per pound. However,
whenever the average of the daily spot
price quotations for 10 consecutive
market days within any calendar
quarter, adjusted to a United States
delivered basis, plus the fee then in
effect: (1) exceeds 16.0 cents, the fee
then in effect shall be decreased by one
cent; or (2) is less than 14.0 cents, the fee
then in effect shall be increased by one
cent. The fee, in any event, may not be
greater than 50 per centum of the
average of such dally spot price
quotations. Paragraph (c){i) further
provides that the quarterly adjusted fee
for items 956.05 and 957.15 shall be the
amount of the fee for item 856,15 plus .52
cents per pound.

The average of the daily spot (world)
price quotations for raw sugar for the
applicable period prior to the first
calendar quarter of 1881 has been
calculated to be 30.26 cents per pound.
This results in a fee of 0.00 cents per
pound for item 958,15, since the sum of
the 30.26 cents average spol price +
0.825 cents duty -+ .90 cents attributed
costs is greater than 15.0 cents.
Accordingly, the fee for items 956.05 and
957.15 for the first calendar quarter of
1981 is 0.52 cents per pound.

Headnote 4{c) requires the Secrelary
of Agriculture to determine and
announce the amount of the quarterly
fees no later than the 25th day of the
month preceding the calendar quarter
during which the fees shall be
applicable. The Secretary is also
required to certify the amounts of such
fees to the Secretary of the Treasury and
file notice thereof with the Federal
Register prior to the beginning of the
calendar quarter during which the fees
shall be applicable, This notice is
therefore being issued in order to
comply with the requirements of
Headnote 4(c).

Notice is hereby glven that, in
accordance with the requirements of
Headnote 4(c} of Part 3 of the Appendix
to the Tariff Schedules of the United
States, it is determined that the
quarterly adjusted fees for raw and
refined sugar (TSUS items 956.05, 956.15,
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and 957.15) for the first calendar quarier
of 1981 shall be as follows:

ftem and Fee

958.05—0.52 cents per 1b.
956.15—0.00 centy per b,
957.15~0.52 cents per Ib.

The amounts of such fees have been
certified to the Secretary of the Treasury
in accardunce with paragraph [c){iii) of
Headnotle 4.

Signed at Washington, D.C. on Decembes
29, 1880,

Dale Hathaway,

Secretary of Agriculture,

{FR Doc. 81-129 Filed 1-3-81; 8:45 am