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FEDERAL REGISTER Published daily, Monday through Friday, 83816 Improving Government Regulations HHS

(not published on Saturdays, Sundays, or on official holidays), announces semiannual agenda of regulations (Part
by the Office of the Federal Register, National Archives and V of this issue)

Records Service, General Services Administration, Washington,

D.C. 20408, under the Federal Register Act (49 Stat. 500, as 83772 Medical Assistance Program HHS/HCFA
amended; 44 U.S.C. Ch. 15) and the regulations of the proposes rules concerning Title XIX Administrative
Administrative Committee of the Federal Register (1 CFR Ch. I). Sanctions; comments by 2-17-81 (Part II of this
Distribution is made only by the Superintendent of Documents, issue)

U.S. Government Printing Office, Washington, D.C. 20402.
83914 Labor Labor/ESA proposes rules concerning labor

The Federal Register provides a uniform system for making standards on projects or productions assisted by
available to the public regulations and legal notices issued by grants from the National Endowments for the Arts
Federal agencies. These include Presidential proclamations and and Humanities; comments by 2-17-81 (Part VII of
Executive Orders and Federal agency documents having general this issue)

applicability and legal effect, documents required to be

published by Act of Congress and other Federal agency 83686 Comprehensive Employment and Training Act
documents of public interest. Documents are on file for public Labor/ETA provides for allocatin funds for the
inspection in the Office of the Federal Register the day before Fiscal Year 1981 Native Americangl’riv Sis8uctor
they are published, unless earlier filing is requested by the Initiatives Program

issuing agency.

The Federal Register will be furnished by mail to subscribers, : -

free of postage, for $75.00 per year, or $45.00 for six months, 83701 :r%zz';aui“es 8 ﬁ‘:?:g};:;eg r?:rllc(;flss?x;g)ort for the
payable in advance. The charge for individual copies is $1.00 construction of hospitals in overbedded areas; 3
for each issue, or $1.00 for each group of pages as actually effective 12-19-80 :

bound. Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,

Washington, D.C. 20402, 83920 Prisons Justice/Prisons issues final rules

concerning management of inmates in Federal penal

There are no restrictions on the republication of material and correctional institutions; effective 1-19-81 (Part

appearing in the Federal Register. VIII of this issue)

Questions and requests for specific information may be directed 83529 Alcohol and Alcoholic Beverages Treasury/ATF
to the telephone numbers listed under INFORMATION AND proposes rules concerning the labeling and
ASSISTANCE in the READER AIDS section’of this issue. advertising of wine, distilled spirits and malt

beverages; comments by 3-19-81

Arms and Munitions State proposes revision of
the International Traffic in Arms Regulations;
comments by 2-27-81 (Part XI of this issue)

83780 Public Lands Interior/BLM gives notice of
availability of the Draft Wilderness Study Policy;
comments by 3-3-81 (Part III of this issue)

Sunshine Act Meetings
Separate Parts in This Issue

83772 Partll, HHS/HCFA
83780 Partlll, INT/BLM

83806 PartlV, Labor/ESA
83816 Part V, HHS

83868 Part VI, INT/GS

83914 Part Vil, Labor/WH
83920 Part VIll, Justice/Prison
83926 Part IX, Labor/ETA
83952 Part X, EPA

83970 Part XI, State

Part X, DOL
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CONSUMER SUBJECT LISTING

The following items have been identified by the
issuing agency as documents of particular
consumer interest. This listing highlights the broad
subject area of consumer interest followed by the
specific subject matter of the document, issuing
agency, and document category.

ALCOHOLIC BEVERAGES
83530 Labeling and advertising of wine, distilled spirits,
and malt beverages; Alcohol, Tobacco and
Firearms Bureau; Proposed Rules.

HEALTH AND HUMAN SERVICES
83816 Regulatory agenda, semi-annual; Health and
Human Services Department; Proposed Rules.

HEALTH SERVICES
83554 Grants for community health centers; Public
Health Service; Proposed Rules.
83566 Grants for migrant health centers; Public Health
Service; Proposed Rules.

MEDICAID
83579 Suspension of program practitioners convicted of
offenses against program; Health Care Financing
Administration; Proposed Rules.
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Federal Register
Vol. 45, No. 246
Friday, December 19, 1980

Presidential Documents

Title 3—

The President

|[FR Doc. 80-39698
Filed 12-17-80: 4:11 pm]
Billing code 3195-01-M

Presidential Determination No. 80-30 of December 9, 1980

Determination To Authorize the Furnishing of Immediate
Military Assistance to Liberia

Memorandum for the Secretary of State

Pursuant to the authority vested in me by Section 506(a) of the Foreign
Assistance Act of 1961, as amended (the Act), I hereby determine that:

1) an unforeseen emergency exists which requires immediate military assist-
ance to Liberia; and

2) the aforementioned emergency requirement cannot be met under the author-
ity of the Arms Export Control Act or any other law except Section 506(a) of
the Act:

Therefore, I hereby authorize the furnishing of up to $1,000,000 in defense
articles and services by the Department of Defense to Liberia under the
provisions of chapter 2 of part II of the Act.

You are requested, on my behalf, to report this determination to the Congress
as required by law, and none of the defense services provided for herein shall
be furnished to Liberia until after such report has been made.

This determination shall be published in the Federal Register.

oy (At

THE WHITE HOUSE,
Washington, December 9, 1980.
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Presidential Documents

‘Memorandum of December 17, 1980

Memorandum for the United States Trade Representative

I have signed into law an Act “To approve and implement the protocol to the
trade agreement relating to customs valuation, and for other purposes” (P.L.
96-490). That action enables you to exercise delegated authority to accept for
the United States the Protocol to the Agreement on Implementation of Article
VII of the General Agreement on Tariffs and Trade. Following such accept-
ance, that portion of the above-mentioned Act implementing the Protocol may
become effective when the European Economic Community also implements
the Protocol. I hereby delegate to you the authority to make that determination
as required by section 2 of the Act.

This document shall be published in the Federal Register.

7
'<///ﬂ/7 RSy
THE WHITE HOUSE
Washington, December 17, 1980.
[FR Do, 80-39749
Filed 12-18-80; 10:45 am]
Billing code 3185-01-M
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Presidential Documents

Proclamation 4809 of December 17, 1980

Proclamation To Make Effective the Amendments of Section
3(b) of Public Law 96-490 and for Other Purposes

By the President of the United States

A Proclamation

1. Proclamation No. 4768 of June 28, 1980, implementing the Customs Valuation
Code, made numerous changes to the Tariff Schedules of the United States
(TSUS) (19 U.S.C. 1202) and established staged reductions in the rates of duty
proclaimed therein, pursuant to the General Agreement on Tariffs and Trade
and other trade agreements. :

2. Pursuant to the authority of sections 503(a)(1) and 503(a)(2)(A) of the Trade
Agreements Act of 1979 (93 Stat. 251), and by Proclamation No. 4768, 1
designated certain articles, identified by specific TSUS item numbers, to
receive advanced staging of reductions in the rates of duty applicable to such
items.

3. Section 3 of the Act to Approve and Implement the Protocol to the Trade
Agreement relating to Customs Valuation, and for Other Purposes (Public Law
96-490 of December 2, 1980) made a number of technical amendments to
schedule 4 of the TSUS and authorized the President to proclaim the effective
date for certain of those amendments.

4. In order to continue the previously proclaimed staged reductions and the
provisions for advanced staging established pursuant to sections 503(a)(1) and
503(a)(2)(A) of the Trade Agreements Act of 1979 for those products affected
by the technical amendments made by P.L. 96-490, it is necessary to make
certain conforming modifications to the TSUS.

NOW, THEREFORE, I, JIMMY CARTER, President of the United States of
America, acting under the authority vested in me by the Constitution and the
statutes, including but not limited to Section 604 of the Trade Act of 1974,
Titles Il and V of the Trade Agreements Act of 1979, and Section 3(b) of P.L.
96-490, do proclaim that:

(1) The amendments to the TSUS set forth in section 3(b) of P.L. 96-490 shall
be effective on the date of this Proclamation and shall be effective as to
articles exported to the United States on or after the date of this Proclamation;

(2) Schedule 4, part 1C of the TSUS is modified by deleting items 411.40 (as
amended by P.L. 96-490) and 411.42 and by substituting the following in lieu

thereof:
“Papaverine and its salts:
411.40 Products provided for in the
Chemical Appendix to the Tariff
Schedules 26.9% ad 11.6% ad 7¢ per lb. +
val. val, 104% ad val.
411.42 Other 11.6% ad 7¢ per 1b. +

val, 104% ad val.";
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(3) The rates of duty established for products of least developed developing
countries (LDDC's) by Proclamation No. 4768 for item numbers 404.32, 406.36,
and 408.24 of the TSUS shall be the rates inserted in the column entitled
“LDDC” for items 403.74, 406.73, and 408.31, respectively, as added by section
3(a) of P.L. 96-490;

(4) The rates of duty, including rates in the column entitled “LDDC", and the
staged reductions in those rates, established by Proclamation No. 4768 for item
numbers 403.76, 408.32, 411.40, and 411.42, shall continue to apply to such item
numbers, whether the provisions of the TSUS referred to by these item
numbers were amended by P.L. 96-490 or modified by this Proclamation:

(5) The amendments made by paragraphs 2, 3, and 4 of this Proclamation shall
be effective on the date of this Proclamation and shall be effective with
respect to articles exported on or after the date of this Proclamation.

IN WITNESS WHEREOF, I have hereunto set my hand this seventeenth day of
December, in the year of our Lord nineteen hundred and eighty, and of the
Independence of the United States of America the two hundred and fifth.

omy 4
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 213

Excepted Service; Office of Personnel
Management; Correction

AGENCY: Office of Personnel
Management.
acTiON: Final rule; correction.

suMMARY: This document corrects the
designation of an Office of Personnel
Management excepted service authority
under Schedule B.

EFFECTIVE DATE: December 19, 1980.
FOR FURTHER INFORMATION CONTACT:
Beverly M. Jones, Issuance System
Manager 202-254-7086.

SUPPLEMENTARY INFORMATION: On
November 20, 1979, OPM added a new
§ 213.3290 headed "Office of Personnel
Management' to reflect the
Reorganization Plan No. 2 of 1978, as
well as to add a new Schedule B
authority (44 FR 66571). This authority
was redesignated as § 213.3291 on
December 28, 1979 (44 FR 76747).
Inadvertently, OPM did not redesignate
a Civil Service Commission Schedule B
excepted service appointing authority
which had been designated § 213.3270:
This document correctly redesignates
that authority, and revokes the outdated
section heading,

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly OPM is amending 5 CFR
Part 213 as follows:

(1) Section 213.3270(a) is redesignated
as § 213.3291(b) and reads as follows:

§213.3291 Office of Personnel
Management.

(b) Twelve positions of faculty
members at grades GS-13 through 15, at

the Federal Executive Institute.
Individual appointments under this
authority may be made for initial
period(s] up to 3 years which may be
followed by an appointment of
indefinite duration.

- * * - -

§ 213.3270 [Removed]

(2) Section 213.3270 is removed.
(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR 1954-
1958 Comp., p. 218)
[FR Doc. 80-39486 Filed 12-18-80: 8:45 am|
BILLING CODE 6325-01-M

5 CFR Part 214

Senior Executive Service; Correction

AGENCY: Office of Personnel
Management.

ACTION: Final rule; correction.

sumMmARY: This document corrects
Senior Executive Service regulations
published Septembeér 19, 1980. This is an
editorial change only.

EFFECTIVE DATE: October 20, 1980.

FOR FURTHER INFORMATION CONTACT:
Ann Ugelow (202) 632-6820.
SUPPLEMENTARY INFORMATION: On
September 19, 1880, at 45 FR 62413, OPM
published Senior Executive Service
regulations [FR Doc. 80-29082]. This
document corrects a typographical error
in those regulations.

Office of Personnel Management.

Beverly M. Jones,

Issuance System Manager.

Accordingly, 5 CFR 214.402(c)(2)(ii) is
revised to read as follows:

§214.402 Career reserved positions.

- - - -

)'t.

(c

(2) 4 -9

(ii) Other positions requiring
impartiality, or the public's confidence
in impartiality, as determined by an
agency in light of its mission.

- * - * *

(5 U.S.C. 3132)

[FR Doc. 80-39489 Filed 12-18-80: :45 am|
BILLING CODE 6325-01-M

5 CFR Part 351

Reduction in Force; Correction

AGENCY: Office of Personnel
Management.
ACTION: Final rule; correction.

SUMMARY: This document corrects the
amendatory language of a final
reduction-in-force regulation published
May 2, 1980.

EFFECTIVE DATE: May 2, 1980.

FOR FURTHER INFORMATION CONTACT:
Beverly M. Jones, Issuance System
Manager, 202-254-7086.
SUPPLEMENTARY INFORMATION: On May
2, 1980, OPM published final reduction-
in-force regulations at 45 FR 29263 [FR
Doc. 80-13633]. As published, the
amendatory language reads:
“*Accordingly, 5 CFR Part 351 is revised
to read as follows:” This document
corrects that amendatory language to
read: “Accordingly, 5 CFR Part 351 is
amended as follows:"

Office of Personnel Management.

(5.U.S.C. 1302, 3502)

Beverly M. Jones,

Issuance System Manager.

[FR Doc. 80-39482 Filed 12-18-80; 845 am|

BILLING CODE 6325-01-M

5 CFR Part 352

Reemployment Rights; Correction

AGENCY: Office of Personnel
Management.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
section of the reemployment regulations
by removing gender-specific language
and by removing a reference to a part of
OPM's regulations which has been
revoked. This is an editorial change
only,

EFFECTIVE DATE: December 19, 1980.

- FOR FURTHER INFORMATION CONTACT:

Beverly M. Jones, Issuance System
Manager, 202-254-7086.
SUPPLEMENTARY INFORMATION:
Following enactment of the Civil Service
Reform Act of 1978 and Reorganization
Plan No. 2 of 1978, the Office of
Personnel Management revoked 5 CFR
Part 772 from title 5 of the Code of
Federal Regulations. (See 44 FR 44820,
July 31, 1979, and 44 FR 46249, August 7,
1979.) This document removes a
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reference to Part 772 from 5 CFR Part
352, and also removes gender-specific
language from § 352.205a.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 352.205a is revised
to read as follows:

§ 352.205a Authority to return employee
to his/her former agency.

The transfer of an employee with a
grant of reemployment rights under this
subpart authorizes the return of the
employee to his/her former agency
without regard to Parts 351, 752, or 771
of this chapter when the employee is
reemployed in his/her former agency—

(a) Without a break in service of 1
workday or more in a position at the
same or higher grade in the same
occupational field and in the same
geographical area as the position he/she
last held in the former agency; and

(b) At not less than the rate of pay he/
she would have been receiving in the
position last held in the former agency if
he/she had not been transferred.

(5 U.S.C. 3101 note, 3301, 3302; E.O. 10577, 3
CFR, 1954-1958 Comp., p. 218)

[FR Doc. 80-39488 Filed 12-18-80; 8:45 am]

BILLING CODE 8325-01-M

5 CFR Part 734

Executive Personnel Financial
Disclosure Requirements; Correction

AGENCY: Office of Personnel
Management.

ACTION: Final rule; correction.

SUMMARY: This document makes
corrections to'the executive personnel
financial disclosure requirement
regulations which were published
October 21, 1980. These are editorial
changes only.

EFFECTIVE DATE: November 20, 1980.
FOR FURTHER INFORMATION CONTACT:
Norman B. Smith, Office of Government
Ethics, (202) 632-7642.

SUPPLEMENTARY INFORMATION: On
October 21, 1980, in FR Doc. 80-32692,
the Office of Personnel Management
published final rules on executive
personnel financial disclosure
requirements [45 FR 69776]. This
document corrects a number of
typographical errors contained in those
rules.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR Part 734 is
amended as follows:

(1) The introductory text of
§ 734.201(b) is revised to read as
follows:

§ 734.201 General requirements for filing.
- - * * -

(b) New entrants. Within 30 days of
assuming a new position or office
described in § 734.202, a reporting
individual shall file a report containing
the information prescribed in Subpart C
of this part, unless such individual:

* * * - »

(2) In § 734.301, paragraph (d)(2)(iii),
Example 4. No. 4 is revised to read as
follows:

§ 734.301 Reports of incumbents.

- - * * -

* N »

(g)ﬁ * *

(lll) - o

Example (4

No. (4)—2 contracts August 1980 Gold
(Comex), 5/13/79; 9/19/79

* * * * *

(3) In § 734.401, paragraphs (a)(1) and
(b)(2) are revised to read as follows:

§ 734.401 Qualified trusts; general
considerations.

(a] * R

(1) Prior to enactment of the Act's
qualified trust provisions, there was no
accepted definition of a properly
formulated blind trust. However, there
was general agreement that the use of
blind trusts frequently could ameliorate
potential conflict of interest situations.
An underlying concept is that if a
Government official does not know the
identity of his or her financial interests,
his or her official actions should not be
subject to collateral attack by questions
of conflict of interest or the appearance
of such a conflict. In other words if the
Government official does not know
what he or she owns, it is impossible for
him or her intentionally to take actions
to benefit specifically his or her own
personal interests. Therefore, the
general public policy goal to be
achieved through the use of blind trusts
is an actual "blindness” or lack of
knowledge by the Government official
with respect to the holdings held in
trust. In unusual cases, this goal may be
deemed to have been achieved with
respect to an official appointed to a
position by the President, by and with
the advice and consent of the Senate,
where there is a general dispersion of
securities held in trust among individual
entities and economic sectors under
circumstances in which it is unlikely
that official actions taken by him or her
will affect individual holdings to such a
degree that the overall value of the
entire portfolio will be materially

enhanced. The result of wide
diversification under the conditions
prescribed is considered tantamount to

actual blindness.
" * * * *

(b) LR I

(2) A trust document meeting certain
minimum standards. Under § 734.404,
regarding qualified diversified trusts, the
trust document must, except for limited
exceptions, expressly prohibit
communications between the trustee
and the Government official, and other
interested parties, regarding the trust's
holdings and activities. The trustee must
be empowered to make investment
decisions independent of any
consultation with or control by the
interested parties. Generally,
communications about the trust between
the interested parties and the trustee
must be in writing. Copies of all written
communications must be filed with the
Office of Government Ethics. The trust
document must also provide that the
interested parties will not attempt to
obtain information about the trust
holdings and activities except as
specifically provided therein.
* * - - -

(4) In § 734.404 paragraph (d) is
revised to read as follows:

§ 734.404 Qualified diversified trusts.
- * - - -

(d) Personal income tax returns. In the
case of a trust to which this section
applies, the trustee shall be given power
of attorney to prepare, and shall file, on
behalf of any interested party, the
personal income tax returns and similar
returns which may contain information
about the trust. Appropriate Internal
Revenue Service power of attorney
forms shall be used for this purpose.
Communications regarding decisions
such as whether to file joint or separate
returns, the portions of a tax obligation
to be borne by each spouse, the amounts
and timing of tax payments, and the
sources of funds therefor, shall be
subject to paragraph (c)(6)(ii) of this
section.

- * - * *

(5) In § 734.405, paragraph (b) is
revised to read as follows:

§ 734.405 Certification of trusts proposed
for qualification; other matters.
=3 . L » *

(b) Absence of control by interested
party. Except as expressly approved by
the Director, Office of Government
Ethics, in the case of a trust proposed
for certification under the provisions of
§ 734.403, any asset transferred to a trust
under this subpart shall be free of any
restriction on its transfer or sale.
Accordingly, in the case of interests in
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tax shelters, partnerships, and close
corporations, the interested party shall
demonstrate to the satisfaction of the
Director that, under all the facts and
circumstances, the interests are free of
any restriction with respect to their
transfer or sale.

- - * *

(6) b § 734.604, paragraph (b)(6)(ii)(C)
is revised to read as follows:

§734.604 Review of reports.

(b) * * ¥

(ﬁ) * ok %

(”) ..

(C) The head of the agency, for any
other officer or employee, except in the
case of the Postmaster General or
Deputy Postmaster General, the Director
of the Office of Government Ethics shall
recommend to the Governors of the
Board of Governors of the United States
Postal Service the action to be taken. In
unusual circumstances, the Office of
Government Ethics may order corrective
action as authorized by section 402(b)(9)
of the Act,

. - * - -

(Titles I and IV of Pub. L. 95-521 (October 26,
1879), as amended by Pub. L. 96-19 (June 13,
1979)

[FR l)oi, 80-39487 Filed 12-18-8(; 8:45 am}

BILLING CODE 6325-01-M

5 CFR Part 1001

Statements of Employment and
Financial Interests; Changes in Filing
and Reviewing Procedure

AGeNcY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: Subpart D of Part 1001
originally contained a list of U.S. Office
of Personnel Management officials
required to file statements of
employment and financial interest under
Executive Order 11222 of May 8, 1965 (30
FR 6469). Because the Civil Service
Reform Act of 1978 and Reorganization
Plan No. 2 have produced changes in the
title, and in some cases, changes in the
requirements of positions for which
incumbents are required to file financial
statements, OPM is deleting any
reference to specific positions until such
time as each office or group makes a
final determination of employees
required to file statements under the
criteria established in § 735.402 and

§ 735.404. OPM is also revising the list of
officials who must review employee
statements,

EFFECTIVE DATE: December 19, 1980.

FOR FURTHER INFORMATION CONTACT:
Llewellyn M. Fischer, (202) 632-4518.

SUPPLEMENTARY INFORMATION: Since
this is a regulation that applies solely to
OPM employees, the provisions for
notice and posting required by 5 U.S.C.
1103(b) are not applicable., OPM has
determined this is a non-significant
regulation for purposes of Executive
Order 12044.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Subpart D—Statements of
Employment and Financial Interest

Accordingly, Subpart D of Part 1001 is
amended by revising the introductory
text of § 1001.735—401 and revising
§ 1001.735-409(a) to read as follows:

§ 1001.735-401 Employees required to
submit statements.

Employees shall submit statements of
employment and financial interests in
accordance with the criteria established
in 5 CFR 735.402 and 735.404.

* * * * *

§ 1001.735-409 Review of statements.

(a) All statements of employment and
financial interest shall be submitted to
the staff office, program office or
regional office where the position is
located. The head of the office, regional
director or delegee, shall review all
statements for potential conflicts of
interest before forwarding them to the
Office of the General Counsel where the
statements will be maintained.

* * * * *

(EO 11222, 30 FR 6469, 3 CFR 1964-65 Comp.
p. 306; 5 CFR 735.101 et seq.)

|FR Doc. 80-39614 Filed 12-18-80; 8:45 am|

BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 273

[Amdt. No. 182]
Food Stamp Program: Thrifty Food
Plan Amounts for Puerto Rico

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Emergency final rule.

SuUMMARY: The Food Stamp Act of 1977,
requires that the Thrifty Food Plan (the
least costly of the Department's four
food plans) be used as the basis for
uniform coupon allotments for all
households eligible for the Faod Stamp
Program. The 1980 amendments to the
Act require the Secretary to adjust the

Thrifty Food Plan each January to reflect

price changes published in the
Consumer Price Index (CPI) as they
relate to items covered by the food plan
and the deductions. In accordance with
the Act, this emergency final rule sets
forth the Thrifty Food Plan amounts to
be effective for the period of January 1,
1981 through December 31, 1981 for
Puerto Rico.

EFFECTIVE DATE: January 1, 1981,

FOR FURTHER INFORMATION CONTACT:
Larry R. Carnes, Chief, Policy and
Regulations Section, Program Standards
Branch, Program Development Division,
Family Nutrition Programs, Food and
Nutrition Service, United States
Department of Agriculture, Washington,
D.C. 20250; 202-447-9075. Actions of this
kind were anticipated under the
provisions of the final rule to implement
the Thrifty Food Plan amount, for all
areas operating Focd Stamp Program
and are specifically considered in the
Final Impact Statement prepared for
that action. The impact statement is
available on request from the above
named individual.

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary’s Memorandum 1955 to
implement Executive Order 12044, and
has been classified “not significant.”
Robert Greenstein, Administrator, Food
and Nutrition Service, has determined
that an emergency situation exists
which warrants publication without
opportunity for a public comment period
on this emergency final action because
of the legislative mandate for placing
this notice into effect January 1, 1981,
and the lead-time needed by the State
agency for implementation. Further,
pursuant to the administrative
procedure provisions in 5 U.S.C. 553, it is
found upon good cause that notice and
other public procedure with respect to
this emergency final action are
impracticable and contrary to the public
interest; and good cause is found for
making this emergency final action
effective less than 30 days after
publication of this document in the
Federal Register.

Background

Pub. L. 96-249, 94 Stat. 357, May 26,
1980 changed the timing for making
adjustments to the Thrifty Food Plan
amounts from semi-annual adjustments
each July 1 and January 1 to annual
adjustments each January 1.
Additionally the law prescribed the
manner in which these annual
adjustments will be computed for
January: 1, 1981, January 1, 1982 and each
January 1 thereafter. This final action
only addresses the procedures
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prescribed in Pub. L. 96-249 for
computing the January 1, 1981
adjustments. The procedures prescribed
for future January adjustments will be
addressed at the apprapriate time such
adjustments will take effect.

Thrifty Food Plan—Puerto Rico

Section 3(0) of the Food Stamp Act of
1977, as amended by Pub. L. 96-249,
requires that the Thrifty Food Plan shall
be the basis for uniform allotments for
all households regardless of their actual
composition, except that the Secretary
shall (1) make cost adjustments taking
into account economies of scale; (2)
make household size adjustments in the
Thrifty Food Plans for Alaska and
Hawaii to reflect the cost of food in
those States; (3) make cost adjustments
in the separate Thrifty Food Plans for
Guam, Puerto Rico, and the Virgin
Islands of the United States to reflect
the cost of food in those States, but not
to exceed the cost of food in the fifty
States and the District of Columbia; and
(4) adjust the cost of such diet every
January 1st to the nearest dollar
increment to reflect changes in the cost
of food. For January 1, 1981, the
adjustment to the Thrifty Food Plan
shall reflect changes in the cost of food
for the 12 months ending the preceding
September 30. Under this provision, an
adjustment has been made in the cost of
the Thrifty Food Plan amounts by
household size for Puerto Rico
(appearing in Appendix A of § 273.10 of
the Food Stamp Program Regulations).
The adjustment is based on the cost of
the Thrifty Food Plan in September.

Accordingly, 7 CFR Part 273 is being
amended as follows:

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

1. In § 273.10, the heading of
paragraph (e) and (e)(4)(ii) is revised to
read as follows:

§ 273.10 Determining household eligibility
and benefit level.

- * - * *

(e) Calculation of net income and
benefit levels. * * *

(4) * & %

(ii) Annual adjustment. Effective
January 1, 1981, the Thrifty Food Plan
amounts shall be adjusted annually to
reflect changes in the Consumer Price
Index for all Urban Consumers (CPI-U)
for the cost of food. The annual
adjustments shall be rounded to the
nearest whole dollar (amounts of 50
cents shall be rounded to the next

highest whole dollar). The January 1,
1981 adjustment shall reflect changes in
the price of food for the 12 months
ending the preceding September 30.

(2) Appendix A to § 273.10 is revised
to read as follows:

§273.10 Determining household
eligibility and benefit levels.

* * * * *

Appendix A —Thrifty Food Plan—48 States
and the District of Columbia, Alaska, Hawaii,
Guam, the Virgin Islands, and Puerto Rico

Benefit Determination, To determine the
monthly allotment to be issued to households:
Subtract 30 percent of the household's net
monthly income from the Thrifty Food Plan
amount shown below for that size household
for the appropriate area involved, as set forth
in § 273.10(e)(2)(ii). (All one and two-person
households shall receive a minimum monthly
allotment of $10.00):

Thrifty Food Plan Amounts—September 1980

48 States ! Virgin
Household size and District Alaska * Hawail Guam * islands * Puerto Rico
of Columbia
{ PEEBSERIRIRNE. (. S IR R s70 $108 $95 $101 $88 $68
2 128 197 175 185 161 122
3 183 293 250 256 230 174
4 233 359 318 337 292 221
5 277 426 are 400 347 262
6 332 512 453 480 416 315
7 367 565 501 531 460 348
8 419 646 572 607 526 398
Each additional member........c.en +53 +81 +72 476 +66 450

' Adjusted 10 reflect the cost of food in September and adjusted for each household size in accordance with economics of

"Ad;usted 1o reflect cost of food in this State based on September {ood price data increased by 9.3% to acoount for higher

food prices in cities and towns outside of Anchorage.

* Adjusted to refiect cost of food in this State based on September food price data.
*Adjusted 1o reflect cost of food in this area based on Seplember food price data

(91 Stat 958 (7 U.S.C. 2011-2027))

(Catalog of Federal Domestic Assistance, No. 10.551, Food Stamp)

Dated: December 11, 1980.
Carol Tucker Foreman,

Assistant Secretary for Food and Consumer Services.

[FR Doc. B0-39084 Filed 12-18-80; 8:45 am]
BILLING CODE 3410-30-M

Agricultural Marketing Service
7 CFR Part 910
[Lemon Reg. 284]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
Lemons that may be shipped to market
during the period December 21-27, 1980.
Such action is needed to provide for
orderly marketing of fresh lemons for
this period due to the marketing

situation confronting the lemon industry.

EFFECTIVE DATE: December 21, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.
SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended, and
Order No. 910, as amended (7 CFR Part

910), regulating the handling of lemons
grown in California and Arizona. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee, and upon other information.
It is hereby found that this action will
tend to effectuate the declared policy of
the act.

This action is consistent with the
marketing policy for 1980-81 which was
designated significant under the
procedures of Executive Order 12044,
The marketing policy was recommended
by the committee following discussion
at a public meeting on July 8, 1980. A
final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V AMS,
USDA, Washington, D.C. 20250,
telephone 202-447-5975

The committee met again publicly on
December 16, 1980, at Los Angeles,
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California, to consider the current and
prospective conditions of supply and 4
demand and recommended a quantity of
lemons deemed advisable to be handled
during the specified week. The
committee reports the demand for
lemons is active. -

It is further found that there is
insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a 60
day comment period as recommended in
E.O. 12044, and that it is impracticable
and contrary to the public interest to
give preliminary notice, engage in public
rulemaking, and postpone the effective
date until 30 days after publication in
the Federal Register (5 U.S.C. 553). It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

Section 910.584 is added as follows:

§910.584 Lemon Regulation 284.

(a) The quantity of lemons grown in
California and Arizona which may be
handled during the period December 21,
1980, through December 27, 1980, is
established at 210,000 cartons.

(b) As used in this section, “handled”
and “carton(s)"” mean the same as
defined in the marketing order.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C,
601-674)
Dated: December 18, 1980.
D. 8. Kuryloski,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 80-39757; Filed 12-18-80 8:45 am|
BILLING CODE 3410-02-M

7 CFR Part 984

Walnuts Grown in California; Free and
Reserve Percentages for the 1980-81
Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule establishes
marketing percentages for California
walnuts during the 1980-81 season. The
estimated 1980 walnut production is in
excess of domestic markets, and the
percentages tailor the supply to
domestic needs. Excess supplies would
be available chiefly for export. The
percentages were recommended by the
Walnut Marketing Board. The Board
works with USDA in administering the
Federal marketing order for California
walnuts.

EFFECTIVE DATES: August.i. 1980,
through July 31, 1981.

FOR FURTHER INFORMATION CONTACT:

J. S. Miller, Chief, Specialty Crops
Branch, Fruit and Vegetable Division,
AMS, USDA, Washington, D.C. 20250,
(202) 447-5053. The Final Impact
Statement describing options considered
in developing this action and the impact
of implementing each option is available
on request from J. S. Miller.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established in Secretary's
Memorandum 1955 to implement
Executive Order 12044 and has been
classified “not significant”. On
November 24, 1980, notice was
published in the Federal Register (45 FR
77447) inviting written comments, not
later than December 10, 1880, on the
establishment of the marketing
percentages hereinafter discussed. None
was received.

It is further found that good cause
exists for not postponing the effective
time of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553). The relevant provisions of
the order require that the free and
reserve percentages established for a
particular marketing year shall apply to
all walnuts certified as merchantable
from the beginning of that year. The
1980-81 marketing year began August 1,
1980.

This action establishes free and
reserve percentages for the California
walnuts of 71 percent and 29 percent,
respectively, for the 1980-81 marketing
year. The marketing percentages would
be established pursuant to § 984.49 of
the marketing agreement, and Order No.
984, both as amended (7 CFR Part 984),
regulating the handling of walnuts
grown in California. The amended
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674).

The Walnut Marketing Board's
recommendation was based on
estimates for the current marketing year
of supply, and inshell and shelled trade
demand, adjusted for handler carryover.
The total 1980-81 supply subject to
regulation is estimated at 192.5 million
pounds kernelweight. Inshell and
shelled trade demands adjusted for
handler carryover are estimated at 32.4
and 104.4 million pounds kernelweight,
or a total adjusted trade demand of
136.8 million pounds kernelweight.
Dividing this by the total 1980-81 supply
subject to regulation of 192.5 million
pounds kernelweight, and rounding to
the nearest full percent, results in a free
percentage of 71 percent. Subtracting the

resulting free percentage from 100
percent results in a reserve percentage
of 29 percent,

The marketing percentages would
establish the supply of merchantable
walnuts available to the domestic
inshell and shelled markets at maximum
quantities that reasonably can be
expected to be utilized during the 1980~
81, season, while also providing an
ample supply of walnuts for use next
year until the 1981 crop is available for
market. The quantity in excess of 1980-
81 domestic needs would be for export,
oil, feed, or other outlets noncompetitive
with outlets for free merchantable
walnuts.

After consideration of all relevant
matter presented, including that in the
notice, the information and
recommendation submitted by the
Board, and other available information,
it is further found that establishment of
the free and reserve percentages under
the order, as hereinafter set forth, will
tend to effectuate the declared policy of
the act.

The marketing percentages are as
follows:

§984.226 Free and reserve percentages

- for California walnuts during the 1980-81

marketing year.

The free and reserve percentages for
California walnuts during the marketing
year beginning August 1, 1980, shall be
71 percent and 29 percent, respectively.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated: December 186, 1980.

D. 8. Kuryloski,

Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 80-39517 Filed 12-18-80; 8:45 am]
BILLING CODE 3410-02-M

Rural Electrification Administration
7 CFR Part 1701

Rescission and Reclassification of
REA Bulletins Included in Appendix A
to 7 CFR Part 1701

AGENCY: Rural Electrification .
Administration.

ACTION: Final rule.

SUMMARY: Appendix A to 7 CFR Part
1701, Public Information, is hereby
amended to provide for the rescission
and reclassification of certain bulletins
as a result of a review of all bulletins
included in Appendix A. Appendix A
bulletins set forth REA policies and
requirements for financing under
legislation administered by REA. The
review was made pursuant to Executive
Order No. 12044, Improving Government
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Regulations; Executive Order No. 12174,
Paperwork; Secretary's Memorandum
No. 1955, Improving USDA Decisions
and Regulations; and the Rural
Electrification Act of 1936, as amended.
This action will reduce the number of
regulations REA borrowers must operate
under and will make Appendix A a
more useful tool in the administration of
the REA program.
EFFECTIVE DATE: December 10, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr., Clair Callan, Assistant to the
Administrator, Rural Electrification
Administration, Room 4064, South
Building, U.S. Department of
Agriculture, Washington, D.C. 20250,
telephone {202) 447-31086. The final
impact statements describing this action
are available on request from the above
named individual.

SUPPLEMENTARY INFORMATION: REA
regulations are issued pursuant to the
Rural Electrification Act, as amended (7
U.S.C. 901 et seq.).

This final action has been reviewed
under USDA procedures established in
Secretary's Memorandum No. 1955 to
implement Executive Order 12044,
“Improving Government Regulations,”
and has been classified not significant.

REA published a notice of this
proposed action in the Federal Register
on July 15, 1980 (45FR47436) and invited
public comments. No comments were
received. Programs listed in the Catalog
of Federal Domestic Assistance which
are affected are (a) 10.850 Rural
Electrification Loans and Loan
Guarantees, (b) 10.851 Rural Telephone
Loans and Loan Guarantees, and (c)
10.852 Rural Telephone Bank Loans.

A listing of the bulletins rescinded or
reclassified are as follows:

REA Appendix A Bulletins Rescinded—
(To Be Removed from Binder)

Bulletin 14:300-3 Participation by
Electrification Borrowers in
Telephone Program :

Bulletin 3-3 Protection of Territorial
Integrity of Electric Borrowers

Bulletin 9-1:309-1 Community
Development

Bulletin 20-1:321-1 Selection of the
Trustee Where Deeds of Trust Secure
Loans

Bulletin 20-11:320-17 Waiver of
Government's Mortgage Lien on
Motor Vehicles of Electric and
Telephone Borrowers

Bulletin 21-2 Service Entrance
Equipment

Bulletin 27-1 Loans Involving
Provisions for the Acquisition of
Existing Electric Facilities

Bulletin 62-3 Narrow Profile Electric
Transmission Line Structure Design

Bulletin 112-7. Contracts for Electric
Street Lighting Service

Bulletin 300-8 Financial Participation
by Telephone Borrowers in CATV

Bulletin 340-7 Effective Planning of
Telephone System Construction

Bulletin 360-2 Area Coverage Design

Bulletin 388-1 Inventory and Appraisal
of Existing Telephone Plant Retained
as Part of the New System

REA Bulletins Removed From Appendix
A—(Should be Retained as
Informational Program Aids)

Bulletin 1-3:300-2 Rural Electrification
Act of 1936 With Amendments as
Approved to August 4, 1977

Bulletin 3-1:302-1 Proceedings Before
and Discussions With Regulatory
Bodies and Officials

Bulletin 3-2:303-1 State and Local
Legislation Affecting REA Programs

Bulletin 6-1:306-1 System for
Classifying and Issuing REA Policies,
Procedures and Other Published
Material

Bulletin 404 Guide for Mapping and
Location Numbering of Electric
Distribution Systems

Bulletin 60-7 Service Reliability

Bulletin 60-8 System Planning Guide,
Electric Distribution Systems

Bulletin 60-9 Economical Design of
Primary Lines for Rural Distribution
Systems

Bulletin 61-1 Conductor—Low Voltage
Circuits

Bulletin 61-6 Power Line Crossings
Over Communications Lines

Bulletin 80-5 Conductor Installation for
Electric Distribution Lines

Bulletin 86-5:387-2 Contract to
Construct Buildings, REA Form 257

Bulletin 100-5:400-3 Agreements for
the Operation and Management of
Borrower’s Systems

Bulletin 101-5 REA Model Act Bylaws

Bulletin 102-1:402-3 Capital Credits—
Consumer Benefits

Bulletin 1054 Financial Management

Bulletin 105-7 Long Range System and
Financial Planning Power Supply
Borrowers

Bulletin 109-2:409-3 Labor Relations

Bulletin 185-2:465-2 Audit Working
Paper Guide

Bulletin 3404 Scheduling of Work and
Reporting of Progress

Bulletin 341-2 Replacement of Line
Stakes, Telephone Program

Bulletin 360-1 Checklist for Review of
a Supplemental Loan Proposal or an
Area Coverage Design

Bulletin 385-4 Special Equipment
Contracts and Specifications

Bulletin 405-1 Financial Planning by
Telephone Borrowers

Bulletin 440-1 Telephone Borrowers’
Technical Operations and
Maintenance Activities

Bulletin 462-1 Evaluation and
Enforcement of Internal Control of -
Borrowers' Enterprises
Dated: December 10, 1880,

Susan T. Shepherd,

Acting Administrator.

[FR Doc. 80-392586 Filed 12-18-80, 8:45 am]

BILLING CODE 3410-15-M

Animal and Plant Health Inspection
Service

9 CFR Part 82

Exotic Newcastle Disease; and
Psittacosis or Ornithosis in Poultry;
Area Released From Quarantine

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: The purpose of this
amendment is to release a portion of
Fort Bend County in Texas, from areas
quarantined because of exotic
Newcastle disease. Surveillance activity
indicates that exotic Newcastle disease
no longer exists in the area quarantined.

EFFECTIVE DATE: December 15, 1980.

FOR FURTHER INFORMATION CONTACT:

C. G. Masson, Chief, National
Emergency Field Operations, Emergency
Programs, Veterinary Services, USDA,
6505 Belcrest Road, Federal Building,
Room 751, Hyattsville, MD 20782, 301~
436-8073.

SUPPLEMENTARY INFORMATION: This
amendment excludes a portion of Fort
Bend County in Texas, from the areas
quarantined because of exotic
Newcastle disease under the regulations
in 9 CFR Part 82, as amended. Therefore,
the restrictions pertaining to the
interstate movement of poultry, mynah
and psittacine birds, and birds of all
other species under any form of
confinement, and their carcasses and
parts thereof, and certain other articles
from quarantined areas, as contained in
9 CFR Part 82, as amended, will not
apply to the excluded area.

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respect.

§82.3 [Amended]

In § 82.3(a)(3), relating to the State of
Texas, paragraph (i) relating to the
premises of Tim Gebhard, 18 Windsor
Court, Missouri City, Fort Bend County
is removed.

* * * * *

(Secs. 4-7, 23 Stat. 32, as amended; secs. 1
and 2, 32 Stat. 791-792, as amended; secs. 1-4
33 Stat, 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132; (21 U.S.C. 111-113, 115,
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117, 120, 123-126, 134b, 134f); 37 FR 28464,
28477; 38 FR 19141)

This amendment relieves certain
restrictions no longer deemed necessary
to prevent the spread of exotic
Newcastle disease, and must be made
effective immediately to be of maximum
benefit to affected persons. It does not
appear that public participation in this
rulemaking proceeding would make
additional relevant information
available to the Department.

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrrary to the
public interest and good cause is found
for making this final rule effective less
than 30 days after publication of this
document in the Federal Register,

Further, this final rule has not been
designated as “significant,” and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary's
Memorandum 1955. It has been
determined by E. C. Sharman, Acting
Assistant Deputy Administrator, Animal
Health Programs, APHIS, VS, USDA,
that the emergency nature of this final
rule warrants publication without
opportunity for prior public comment or
preparation of an impact analysis
statement at this time.

This final rule implements the
regulations in Part 82, It will be
scheduled for review in conjunction
with the periodic review of the
regulations in that Part required under
the provisions of Executive Order 12044
and Secretary’s Memorandum 1955.

Done at Washington, D.C,, this 15th day of
December 1980,

Dated: December 15, 1980.

J. K. Atwell,

Acting Deputy Administrator, Veterinary
Services.

|FR Doc. B0-39385 Filed 12-18-80; 8:45 am|
BILLING CODE 3410-34-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 240
[Release No. 34-17368]

Dissemination and Display of
Transaction Reports, Last Sale Data
and Quotation Information

AGENCY: Securities and Exchange
Commission.

ACTION: Rule amendment,

SUMMARY: In order to allow time for
further development and
implementation of certain quotation
processing facilities, the Commission
extends the effective date of portions of
its rule governing the dissemination and
display of market information to
September 1, 1981.

EFFECTIVE DATE: December 19, 1980.

FOR FURTHER INFORMATION CONTACT:
Bruce Beatt, Division of Market
Regulation, Securities and Exchange
Commission, Room 390, 500 North
Capitol Street, Washington, D.C. 20549,
(202) 272-2888.
SUPPLEMENTARY INFORMATION: On
February 19, 1980, the Commission
announced the adoption of Rule 11Ac1-2
(“Rule”) under the Securities Exchange
Act of 1934, as amended (“Act").!
Among other things, the Rule requires
that (1) vendors providing quotation
information provide, at a minimum,
either a best bid and offer, including
market identifier and size (*BBO"),
derived from quotations from all
reporting market centers, including third
market makers, or a montage of such
quotations (“BBO Requirement"); (2)
vendors provide a consolidated last sale
and quotation display by means of a
stroke sequence involving either a fewer
number of key strokes than is used to
retrieve displays of individual market
center information or by an equal
number of key strokes if the transmit
key to recall consolidated displays is
more prominent (“Key Stroke
Requirement"); and (3) vendors provide
a display of consolidated transaction
information which contains, subject to
limited exceptions, all categories of
information available in individual
market center displays (collectively,
“Vendor Display Provisions"). The
Vendor Display Provisions were initially
due to be effective on October 5, 1980.
Subsequent to the adoption of the
Rule, however, the Commission received
indications from a number of vendors
that the costs which they would have to
incur to comply with the BBO
Requirement might be reduced if a
central facility was developed which
could calculate and disseminate the
BBO to all vendors. The Commission
understands that calculating the BBO,
without the use of a central processor,
would require storage by each vendor of
all exchange and third market
quotations and development of software
to select and disseminate the BBO each
time any quotation changes. Thus, a
central processor may save vendors
some storage, processing and

'Securities Exchange Release No. 16590 (February
18, 1980) ("Vendor Display Release) 45 FR 12391.

communications costs. For this reason
the Commission, on June 24, 1980,
announced that it was deferring the
effective date of the Vendor Display
Provisions from October 5, 1980, to
January 3, 1981, because it believed that
those provisions:

Should not become effective . . . until the
exchanges and the vendors have had an
opportunity to explore appropriate methods
of providing for more efficient and less costly
methods of calculating the [BBO].?

In addition, in order to ensure quick
process toward this end, the
Commission also requested that the self-
regulatory organizations participating in
the Consolidated Quotation Plan (*CQ
Plan Participants') submit to the
Commission a joint written report
regarding their willingness to develop a
BBO central processor.

As discussed more fully below,
significant progress has been made
toward the development of a new
central facility to calculate and
disseminate the BBO (“BBO Central
Processor'), As a result, the Commission
has determined to defer the effective
date for the Vendor Display Provisions
to September 1, 1981, to permit the CQ
Plan Participants and the Securities
Industry Automation Corporation
("SIAC"), as CQ Plan processor, the
time necessary to complete development
and implementation of a BBO Central
Processor.

1L. Discussion

In response to the action taken by the
Commission deferring the effective date
of the Rule, the CQ Plan Participants,
after some delay, authorized SIAC to
create a proposal for developing and
implementing a BBO Central Processor.

*Securities Exchange Release No. 16924 (June 24,
1080) at 4 ("Deferral Release™), 45 FR 44922 at 44923,
The Commission also raised concerns that time lags
in updating Autoquote bids and offers might cause
the BBO display to be misleading. These delays
raised the possibility that brokerage firms,
registered representatives and investors inquiring
for the BBO during the time interval between
dissemination of changes in the quotation in the
primary market and generation of corresponding
changes in regional quotations by the Autoquote
systems may be misled as to the "true” BBO by a
stale quotation from a regional exchange.

Subsequently, Quotron Systems, Inc. (“Quotron™),
the processor of Autoquote for the Boston (“BSE"),
Midwest (“MSE") and Pacific (“PSE") Stock
Exchanges, has made certain revisions to the PSE's
Autoquote system which have reduced time delays
in that system from approximately one minute both
at the opening and during the trading day to five
seconds at the opening and one second during the
trading day. Moreover, Quotron has indicated to the
Commission's staff that it intends to take similar
action, if ry, with respect to the Autoquot
systems of the BSE and MSE. These enhancements,
in conjunction with SIAC's planned systems
upgrade, which will be discussed in more detail
infra, should eliminate the Commission’s regulatory
concerns regarding misleading information.
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Subsequently, on August 29, 1980, SIAC
submitted a BBO Central Processor
proposal to the CQ Operating
Committee. After receiving comments on
its proposal from the CQ Plan
Participants and the vendors, SIAC
revised its proposal and, on October 13,
1980, again presented it to the CQ
Operating Committee for consideration.

SIAC proposed that the CQ Operating
Committee authorize it to develop a
BBO Central Processor capability in
conjunction with its proposed upgrade
and relocation of the New York Stock
Exchange's (“NYSE") Market Data
System and accompanying upgrade of
the computer, communications and
processing systems employed by the
consolidated quotation and transaction
reporting systems (“CQS and CTS").
This upgrade, as proposed, would,
among other things, (1) split the CQS
and CTS data streams so that each
system would depend on separate
computer hardware and
communications lines; *(2) upgrade the
computer hardware for both systems; (3)
add higher capacity CQS
communications lines and (4) employ
the new CQS processor and lines to
calculate and disseminate the BBO. In
response to concerns raised by certain
vendors over the costs to them entailed
in receiving information from SIAC's
new higher capacity communications
lines, SIAC also indicated that CTS and
CQS information (but not BBO
information) would continue to be
available to vendors through lower
capacity lines. Accordingly, if a vendor
chose to separately calculate the BBO it
would not have to make the system
changes entailed in receiving
information through SIAC's new
upgrade lines.

The Commission understands that the
CQ Operating Committee unanimously
approved “in principle” SIAC's
proposal.® In addition, the Commission
understands that the CQ Operating
Committee authorized the NYSE's
counsel to draft an amendment
authorizing the development, by SIAC,
of a BBO Central Processor capability
and SIAC to draft final specifications for
its upgrade. Finally, the Commission has
been informed that representatives of
SIAC and the CQ Operating Committee
held an informational meeting with the
vendors in which SIAC's revised

3The National Association of Securities Dealers
and the Philadelphia Stock Exchange, which
presently supply transaction and quotation
information to SIAC over one line, would, however,
be permitted to continue to-do so.

*The CTA Operating Committee also has
authorized SIAC's propused upgrade to the extent it
affects the consolidated tr tion reporting
system.

proposal was described and that, while
the vendors indicated that they would
have to review the proposal in detail,
none raised any serious concerns at the
meeting.

The Commission continues to believe
that the Vendor Display Provisions,
especially the BBO Requirement, are
essential both for the successful
operation of the CQS and to enhance the
ability of public investors to ensure best
execution of their orders. However, the
Commission also believes that the
development of a BBO Central Processor
would be the most efficient and least
costly manner of calculating and
disseminating the BBO. Accordingly, the
Commission consistently has
encouraged the industry to create such a
capability within a time period which
would not unduly delay the effective
date of the Vendor Display Provisions.

While progress toward developing a
BBO Central Processor has been slow, it
now appears that each of the CQS
participants are committed to
developing such a capability along the
guidelines set forth in SIAC's revised
proposal. In addition, the vendors
appear generally positive about SIAC's
revised proposal even though, if they
choose to receive the BBO from SIAC,
they will have to revise their systems to
accept information from SIAC's new,
higher capacity, communications lines.
Accordingly, the Commission now
believes that it is highly probable that a
Central BBO Processor will be
implemented in the near future.

In light of the above, the Commission
believes that it is appropriate to delay
the effective data of the Vendor Display
Provisions until September 1, 1981, in
order to provide the CQ Plan
Participants and SIAC the time
necessary to develop and implement a
central BBO Processor. The Commission
understands that SIAC has indicated to
the CQ Plan Participants that, barring
any delays in approval by the CQ
Operating Committee of the final
specifications, the upgrade, including the
implementation of the BBO Central
Processor, could be accomplished by
August, 1981. Therefore, the Commission
anticipates that no further deferral of
the Vendor Display Provisions will
prove necessary.®

For the reason stated above and
pursuant to the Administrative
Procedure Act (5 U.S.C. 551 ef seq.), the

5In this connection, the Commission requests that
SIAC provide the Commission with a complete
description of, and timetable for, the completion of
the planned upgrade as well as periodic status
reports, on no less than a quarterly basis, on
progress toward the implementation of a BBO
Central Processor and completion of the planned
upgrade.

Commission finds for good cause that
notice and public procedure of this
amendment to the Rule are
impracticable, unnecessary and contrary
to the public interest and that there is
good cause for making this amendment
effective immediately. The Commission
also finds that adoption of this
amendment to the Rule does not impose
any burdens on competition that are not
necessary or appropriate in furtherance
of the purposes of the Act.

The Securities and Exchange
Commission, acting pursuant to the Act,
and particularly Sections 1, 3, 6, 9, 10, 15,
17 and 23, Pub. L. No. 78-291, 48 Stat.
881, 882, 885, 889, 891, 895, 897 and 901,
as amended by Sections 2, 3, 4, 11, 14
and 18, Pub. L. No. 94-29, Stat. 97, 104,
121, 137 and 155 (15 U.S.C. §§ 78b, 78c,
78f, 78i, 78], 780, 78g, and 78w); Section
15A, as added by Section 1, Pub. L. No.
75-219, 52 Stat. 1070, as amended by
Section 12, Pub. L. No. 94-29, 89 Stat, 127
(15 U.S.C. § 780-3); Section 11A, as
added by Section 7, Pub. L. No. 94-29, 98
Stat. 111 (15 U.S.C. 78k-1), hereby
revises paragraph (h) of § 240.11Ac1-2
of Title 17 of the Code of Federal
Regulations to postpone to September 1,
1981, the effective date of paragraphs
(b)(2)(ii), (b)(2)(vi) and (c)(2)(i), (ii), (iv),
(v) of said § 240.11Ac1-2. The text of the
amendment is as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

§ 240.11Ac1-2 Display of transaction
reports, last sale data and quotation
information

.(h) Effective date. The effective date
of this section shall be April 5, 1980,
except for paragraph (c)(2)(vi), which
shall become effective on July 5, 1980,
and paragraphs (b)(2)(ii), (b)(2)(vi) and
(c)(2)(i), (ii), (iv), (v) which shall become
effective on September 1, 1981.

By the Commission.
George A. Fitzsimmons,
Secretary.

December 11, 1980,
[FR Doc. 80-39522 Filed 12-18-80; 8:45 am]
BILLING CODE 8010-01-M

17 CFR Part 249
[Release No. 34-17370]

Increase In Filing Fee For Associated
Persons of Non-member Broker-
Dealers

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.




Federal Register / Vol. 45, No. 246 / Friday, December 19, 1980 / Rules and Regulations

83479

suMMARY: The Commission is amending
Form U—4, a personnel form filed by
non-member broker-dealers concerning
their associated persons, to raise the
level of the initial registration fee for
associated persons of such broker-
dealers from $35 to $50. The increase in
the Form U-4 filing fee will set the level
of the initial registration fee for non-
member broker-dealers at the same
level as the corresponding fee imposed
by the National Association of
Securities Dealers, Inc. on its members.
EFFECTIVE DATE: January 19, 1981.

FOR FURTHER INFORMATION CONTACT:
William J. Finegan, Office of Reports
and Information Services, Securities and
Exchange Commission, 1100 L Street,
NW., Washington, D C. 20549 (202) 523~
5545.

SUPPLEMENTARY INFORMATION: Section
15(b)(8) of the Act [15 U.S.C. 780(b)(8)]
authorizes the Commission, by rule, to
establish and levy such reasonable fees
and charges as may be necessary to
defray the costs of additional regulatory
duties required to be performed with
respect to registered brokers or dealers
who are not members of a registered
national securities association (“SECO
broker-dealers™) and their associated
persons. ' Pursuant to that section, the
Commission adopted Securities
Exchange Act Rules 15b8-1 [17 CFR
240.15b8-1] and 15b9-1 [17 CFR
240.15b9-1], which require SECO broker-
dealers to file a Form U-4 [17 CFR
249.502] concerning each associated
person engaged in securities activities
on behalf of the broker-dealer and to
pay to the Commission the fee
prescribed by the form.

The amendment to Form U—4 adopted
today raises the fee required to be paid
by SECO broker-dealers in connection
with filing Form U~4 from $35 to $50.
This increase will conform the filing fee
imposed on SECO broker-dealers to the
level of the corresponding fee imposed
by the National Assaciation of
Securities Dealers, Inc. (the “NASD") on
its members.

The Amendment to Form U-4 was
proposed by the Commission in
Securities Exchange Act Release No.
17162 (September 24, 1980) and was
published for public comment in the
Federal Register on September 30, 1980.
No comments were received by the
Commission. As noted in the release

' A non-member broker-dealer who is a member
of a national securities exchange may, under limited
circumstances, be exempt from this provision. See,
Securities Exchange Act Rules 15b9-1(e) [17 CFR
2{401[15?9—1(&" and 15b9-2(e)(3) [17 CFR 240.15b9-

e}[3)

proposing this amendment to Form U—4,2
the Commission's experience has been
that maintaining annual SECO
assessment and specific SECO fees at
rates or levels comparable to those
imposed by the NASD generates
revenues which have reasonably
approximated expenditures incident to
the administration of the SECO program.
It is the Commission’s belief that, for the
most part, the costs of administering the
SECO program continue to warrant the
imposition of fees at rates similar to
those imposed by the NASD. In
addition, the Congress has indicated an
intention that SECO broker-dealers be
subject to regulation comparable to the
NASD's regulation of its members.?

The Commission, of course,
recognizes the statutory mandate that
SECO fees and assessments be
reasonable and that they be used to
defray the costs of administering the
SECO program. In connection with its
ongoing responsibilities the Commission
may seek to determine whether the rates
of specific fees, including Form U4
filing fees, bear a reasonable correlation
to the relevant costs incurred by the
Commission in administering the SECO
regulatory program. If such an analysis
discloses significant variance between
the fees collected and the costs incurred
in administering the relevant portion of
the SECO program, the Commission may
consider whether SECO fees should
differ from those applicable to NASD
members.*

On the basis of the foregoing, the
Commission hereby amends Part 249 of
the Code of Federal Regulations to raise
the level of the initial registration fee for
associated persons of nonmember
broker-dealers. The Commission finds
that the amendment to Form U—4 does
not impose any burdens on competition
not necessary or appropriate in
furtherance of the purposes of the Act.
The amendment to the special
instructions to Form U4 is adopted
pursuant to the Commission's authority
in Sections 15(b)(8) and 23(a) [15 U.S.C.
780(b)(8), 78w(a)] of the Securities
Exchange Act of 1934, effective January
19, 1981.

In § 249.502, the amendment to the
special instructions reads as follows:

*Securities Exchange Act Release No. 17162
(September 24, 1980 (45 FR 64599 (1980)).

*H. Rep. No. 1418, 88th Cong., 2nd Sess. at 12
(1964).

4 See, Securities Exchange Act Release No. 16235
(October 2, 1879) (44 FR 57387 (1979)).

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

§ 249.502 Form U-4, personnel form, to be
filed by registered brokers or dealers not
members of a registered national securities
association, for assoclated persons of such
brokers and dealers.

Special Instructions for Completing
Form U-4, Uniform Application for
Securities and Commodities Industry
Representative and /or Agent.

- - - .. .

A filing fee of $50 must accompany
this form. A check should be made
payable to the Securities and Exchange
Commission and mailed along with one
(1) copy of this Form to the Office of the
Comptroller.

* . - - »

By the Commission,

George A Fitzsimmons,
Secretary.

December 12, 1980.

|FR Doc. 8039523 Filed 12-18-80; 8:45 am]
BILLING CODE 8010-01-M

17 CFR Part 270
[Release No. IC-11493; File No. S7-866]

Interim Rules Exempting Business
Development Companies and Certain
of Their Affiliates From Provisions of
the Investment Company Act

AGENCY: Securities and Exchange
Commission.

ACTION: Adoption of interim rules;
request for comment.

SUMMARY: The Commission is adopting,
on an interim basis, two rules under the
Investment Company Act of 1940 as
recently amended by the Small Business
Investment Incentive-Act of 1980. The
first of these rules recognizes the intent
of Congress to permit certain
transactions between a business
development company and a company
controlled by it or certain affiliated
persons of such latter company without
requiring prior approval of the
Commission. The second rule recognizes
the intent of Congress to permit a
business development company to
acquire the securities of and operate a
wholly-owned small business
investment company. The Commission
is also soliciting public comment on
whether these interim rules should be
adopted as permanent ones.

EFFECTIVE DATE: December 16, 1980.
Comments on the interim rules must be
received by January 30, 1981.
ADDRESSES: All communications on the
matters discussed in this release should
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be submitted in triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549.
Comments should refer to File No. 87~
866 and will be available for public
inspection and copying in the
Commission's Public Reference Room,
1100 L Street, N.W., Washington, D.C.
20549,

FOR FURTHER INFORMATION CONTACT:
Marsha Gilman, Esq. (202-272-3036),
Division of Investment Management,
Securities and Exchange Commission,
500 North Capitol Street, Washington,
D.C. 20549.

SUPPLEMENTARY INFORMATION: On
October 21, 1980, the President signed
into law amendments (the *“1980
Amendments”) to the Investment
Company Act of 1940 (the 1940 Act")
[15 U.S.C. 80a-1 et seq.), as Title I of the
Small Business Investment Incentive Act
of 1980 [Pub. L. No. 96-477). The 1980
Amendments, which became effective
immediately upon their signing by the
President, represent the considerable
efforts of Congress and numerous other
participants, including representatives
of the Commission and the “venture
capital” industry, to enhance the flow of
capital to small, developing businesses
and financially troubled businesses. The
1980 Amendments make available to
certain companies, defined as "business
development companies," exemptions
from certain provisions of the 1840 Act,
and permit such companies to take
advantage of a carefully-tailored pattern
of substantive regulation which takes
into account their special needs and
characteristics, while at the same time
preserving important investor
protections.

A business development company is
defined as a domestic, closed-end
company ' which is operated for the
purpose of making certain types of
investments *and which makes
available significant managerial

! A closed-end company is defined generally by
section 5{a)(2) of the 1940 Act [15 U.S.C. 80a-5(a)(2)]
as a company which does not issue any redeemable
security.

#Section 55(a) of the 1940 Act [15 U.S.C. 80a~
54(a)], in part, describes the securities of companies
in which business development companies can
invest. These securities generally must comprise at
least 70 percent of the value of the business
development company's investment assets. The
companies in which business development
companies can invest are primarily “eligible
portfolio companies,” which are defined in section
2(a)(46) of the 1940 Act [15 U.S.C. 80a-2(a){46)}. The
list of qualifying investments in section 55(a) is in
keeping with the intent of the 1980 Amendments: to
enhance the flow of capital to small, developing
businesses and financially troubled businesses.

assistance? to the companies in which it
invests, Generally, a company which
elects to be treated as a business
development company, * or intends
within 80 days to so elect,®is exempt
from certain provisions of sections 1
through 53 of the 1940 Act [15 U.S.C.
80a-1 through 15 U.S.C. 80a-52] and, in
lieu of the provisions of sections 1
through 53 (except to the extent
provided in sections 59 through 65 [15
U.S.C. 80a-58 through 15 U.S.C. 80a-64]),
a carefully tailored regulatory structure
is substituted.

In enacting this regulatory structure
for business development companies,
Congress ought to encourage capital
investment in small, developing
businesses and financially troubled
businesses.® It has come to the
Commission's attention, however, that
there are two instances in which these
purposes may be impeded by what
appear to be inadvertent drafting errors
in the 1980 Amendments. First, under
the 1980 Amendments, prior
Commission approval would be
required? for transactions in which a
business development company and a
company controlled by it or affiliated

3The term “significant managerial assistance” is
defined in section 2{a)(47) of the 1940 Act [15 U.S.C.
80a-2(a)(47)).

4 A company may elect to be treated as a business
development company by filing with the
Commission a notification of election pursuant to
section 54(a) [15 U.S.C. 80a-53(a)].

8 A privately-held company which would be
excluded from the definition of investment company
except that it presently proposed to make a public
offering of its securities may notify the Commission,
pursuant to section 6{f)(2) [15 U.S.C. 80a-8(f)(2)},
that it intends, within 90 days, to elect to be treated
as a business development company.

8 The legislative history of the bill which became
the 1980 Amendments discusses the need for the
legislation:

The Committee [on Interstate and Foreign
Commerce] is well aware of the slowing of the flow
of capital to American enterprise, particularly to
smaller, growing businesses, that has occurred in
recent years. The importance of these businesses to
the Amercian economic system in terms of
innovation, productivity, increased competition and
the jobs they create is, of course critical. Hence, the
need to reverse this downward trend is of
compelling public concern. Without doubt, the
slowdown that has occurred is the product of many
economic forces quite apart from the costs of
securities regulation—taxes and inflation principal
among them—and the Congress has been separately
addressing all these factors in a wide variety of
ways. But no undue cost hould be shielded from
scrutiny. As but one means of dealing with the more
general problem, this Bill seeks specifically to
reduce some of the costs of government regulation
imposed on the capital-raising process, to the extent
that it can be done without sacrificing necessary
investor protection.

H.R. Rep. No. 1341, 96th Cong., 2d Sess. 20 (1980)
[*Committee Report”] See also S. Rep. No. 858, 96th
Cong., 2d Sess. 4 (1980).

7 But see discussion in the text following note 18,
infra, of existing Commission exemptive rules
which are applicable to business development
companies,

persons of such controlled company
participate as principals. Second, a
business development company is
prohibited under these amendments
from acquiring the securities of and
operating a wholly-owned small
business investment company (“SBIC"),
The legislative history of the 1980
Amendments strongly suggests that -
Congress did not intend either result.
Therefore, in recognition of Congress'
belief in the potential importance of
business development companies to the
American economy, the Commisson has
determined to issue, on an interim basis,
two rules which it believes will correct
the inadvertent consequences of the
drafting errors and to solicit public
comment on whether these interim rules
should be adopted as permanent rules,

Transactions With Affiliates: Rule 57b-1

Section 17 of the 1940 Act [15 U.S.C.
80a-17], in relevant part, generally
requires Commission approval before a
registered investment company engages
in transactions in which conflicts of
interest may exist because of the
participation of affiliated persons® of, or
principal underwriters for, the company.
This requirement ensures that no person
who might be capable of overreaching
an investment company be allowed to
deal with it until the Commission has
determined that the proposed
transactions are fair and that there will
not be any such overreaching. The
Commission has promulgated rules
exempting from the prohibitions of
section 17 certain transactions as to
which it has determined that the
possibility that affiliated persons may
overreach the investment company is
remote.

Section 57 [15 U.S.C. 80-56] is
applicable to business development
companies in lieu of those provisons of
section 17 which relate to transactions
by registered investment companies
with affiliated persons.® The effects of

# The term “affiliated person" is defined in
section 2{a)(3) of the 1940 Act [15 U.S.C. 80a-
2(a)(3)}.

? Section 57 separates into two groups persons
related to a business development company and,
depending upon the nature of that relationship,
permits transactions with those persons to proceed
after review and approval by either the Commission
or the busienss development company's board of
directors. The prohibited transactions set forth in
sections 57(a) and 57(d) [15 U.S.C. 80a-56(a) and 15
U.S.C. 80a-56(d)] apply, respectively, to those
persons set forth in sections 57(b) and 57(e) [15
U.8.C. 80a-56(b) and 15 U.S,C. 80a-56{e}}.
Transactions of a business development company
with persons not specifically identified in these
sections can proceed without formal review by the
Commission or the business development
company’s board. Of course, as part of its fiduciary
responsibility, the board of directors of a business
development company has a duty to consider the
appropriateness of a business development
company's participation in all transactions.
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these two sections are similar in that
pach reflects an intent to prohibit
ransactions in which business
development companies or investment
companies may be overreached by their
respective affiliates. However, while
Commission exemptive rulemaking
under section 17 permits transactions
between investment companies and

their affiliates in those situations where
the possibility of overreaching is remote,
Congress incorporated directly into the
1940 Act similar permissive provisions
with respect to transactions between
business development companies and
specified affiliated persons.

The exemptive rules under section 17
relate to transactions between an
investment company and certain
gffiliated persons of the investment
company.'® Among others, non-
controlled portfolio affiliates ** of the
investment company may participate in
such transactions, as well as persons
directly or indirectly controlled by the
investment company. ' Section 57 also
prohibits transactions between a
business development company and
certain of its affiliated persons.
However, non-controlled portfolio
affiliates of a business development
company are not among those persons
whose participation in transactions with
the business development company
requires Commission approval (under
section 57(c) [15 U.S.C. 80a-56(c)|) or
specific statutory findings regarding the
transaction by the company's board of
directors (under section 57(f) [15 U.S.C.
80a-56(f)]).** The legislative history of
the 1980 Amendments indicates that
Congress also did not intend to require
Commission approval or such specific
statutory findings by the board of
directors of a business development
company for transactions between the
company and a controlled portfolio
affiliate. As the House Committee
Report on the bill which became the
1980 Amendments states:

Conspicuously absent from the prohibitions
in section 57 against transactions with the
business development company are persons

" See, e.g., rules 17a-6 and 17d-1(d)(5) [17 CFR
270.17a-8 and 17 CFR 270.17d-1{d)(5). respectively].
~ "Section 2(a)(3)(B) {15 U.S.C. 80a-2{a)(3}(B)]
includes within the definition of “affiliated person™
“any person 5 per centum or more of whose
outstanding voting securities are directly or
indirectly owned, controlied, or held with power to
vote” by another person. Because such a 5 percent
interest does not constitute control under section
2s)(9) {15 U.S.C. 80a-2(a){9)). this type of
downstream affiliate is often described as a “non-
tontrolled portfolio affiliate.”

"*Section 2{a)(3)(C) [15 U.S.C. 80a-2{a)(3)[C)]
defines an affiliated person to include “any person
directly or indirectly . . . controlled by" another
person. This type of downstream affiliate is often
described as a “controlled portfolio affillate.”

" See sections 57(b) and 57(e).

which it controls or of which it holds at least
5 percent of the outstanding securities. Also
omitted from the prohibitions are persons
affiliated with such so-called “downstream
affiliates™ of the business development
company. In this regard, it should be noted
that the Commission has undertaken through
rulemaking to exempt all investment
companies from prohibitions relating to
transactions solely between investment
companies and such downstream affiliates.
The Committee again wishes to note that if
experience demonstrates that under such
exclusion from statutory prohibitions
investors are not being adequately protected,
the Committee would expect to revisit this
area,

H.R. Rep. No. 1341, 96th Cong., 2d
Sess. 48 (1980) ["Committee Report']
(emphasis added).' However, due to an
apparently inadvertent drafting error,
business development company
transactions involving controlled
portfolio affiliates and certain affiliated
persons of such affiliates must be
approved by the Commission."® The
Commission proposes to correct this
error by the instant rulemaking.

As noted above, this corrective result
is comparable to rules 17a-6 and 17d-
1(d)(5) which the Commission has
adopted under section 17 with respect to
investment companies. '® Rules 17a-6
and 17d-1(d)(5) are also relevant to the

" See also S. Rep. No. 958, 96th Cong., 2d Sess. 31
(1980).

'* Section 57{b){2) {15 U.S.C. 80a-56{b)(2}] applies
the prohibitions of section 57(a) to, among others,
“any * * * person directly or indirectly * * *
controlled by * * * a business development
company * * * or any person who is, within the
meaning of section 2{a)(3)(C) or (D), an affiliated
person of any such person * * *."

'®In this regard, it should be noted that like the
result with respect to investment companies under
the section 17 rules, a transaction invelving &
business development company where a person
controlled by a person identified in section 57(b) is
also a participant would require prior approval by
the Commission pursuant to section 57(c). Thus, for
example, if & business developmen! company held a
controlling interest in one of its portfolio affiliates
and an officer of the business development
company also held a controlling interest in that
portfolio affiliate, Commission approval under
section 57{c) would be required for any transaction
involving the business development company and
such controlled portfolio affiliate not because the
portiolio affiliate is controlled by the business
develop t company but b it is controlled
by an officer of the business development company.
In this case, rule 57b-1 would not exempt any such
transaction because the controlled portfolio affiliate
is not affiliated with the business development
company “solely because™ it is controlled by the
business development company: rather, it would be
affiliated with the business development company
also because of the affiliation through the
controlling interest held by one of its officers. Of
course, the business development company, its
controlled portfolio affiliate or its officer may
submit an application pursuant to section 57(c)
which provides that the Commission may exempt
any transaction involving both the business
development company and its officer and the
controlled portfolio affiliate if its lerms meet the
relevant standards.

instant rulemaking because section 57(i)
[15 U.S.C. 80a-56(i]] makes the
Commission's rules under section 17
available to business development
companies until rules are adopted under
sections 57(a) and 57(d). Thus, business
development companies relying on
section 57(i) could take advantage of the
exemptive rules under section 17,
including those provisions which would
permit transactions involving controlled
and non-controlled portfolio affiliates.
Because of the clear Congressional
intent that a statutory exemption be
provided for a business development
company's transactions with
noncontrolled and controlled
downstream affiliates, and that business
development companies not be required
in this respect to rely on rules under
section 17, the Commission believes it is
more appropriate in this instance to
adopt this rule under section 57(b). Of
course, to the extent they contain
exemptive relief not already granted
directly by the 1980 Amendments, the
rules under section 17, especially rule
17d-1, will continue to apply to business
development companies as provided in
section 57(i).

Based upon the legislative history of
the 1980 Amendments and the
Commission’s understanding of the
negotiations, in which its
representatives participated, preceding
the drafting of the legislation, it is clear
that the legislation's prohibitions of
business development company
transactions with controlled portfolio
affiliates was a drafting error. Pursuant
to the authority of the Commission
under section 6(c) [15 U.S.C. 80a-6(c)],
section 38(a) [15 U.S.C. 80a-37(a)] and
section 59 [15 U.S.C. 80a-58], the
Commission, therefore, is adopting
interim rule 57b-1 to permit without
prior Commission approval transactions
between a business development
company and a person directly or
indirectly controlled by it or certain
affiliated persons of such a person.

Functions and Activities of Business
Development Companies: Rule 60a-1

Section 12(d)(1) of the 1940 Act [15
U.S.C. 80a-12(d)(1)] limits the
acquisition by an investment company
of securities issued by other investment
companies. Generally, an investment
company may not invest more than five
percent of its assets in another
investment company, nor own more
than three percent of another investment
company's voting stock.'” Section

7 Section 12(d)(1) slates, in part;

(A) It shall be unlawful for any registered
investment company (the “acquiring company") and
any company or companies controlled by such

Footnotes continued on next page
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12(d)(1) was intended to prohibit
pyramiding of investment companies,
i.e., the ownership and control of one
investment company by another.
Pyramiding may present an opportunity
for an individual or group to exercise
control over the activities of an
investment company while having only
a comparatively nominal financial stake
in the company. Pyramiding was a
concern of the Commission and of
Congress when it enacted the 1940 Act,
and when it enacted amendments to the
1940 Act in 1970.'® Indeed, Congress
specifically stated in the 1940 Act that
the national public interest and the
interest of investors are adversely
affected “when the control of
investment companies is unduly
concentrated through pyramiding or
inequitable methods of control."** New
section 60 of the 1940 Act [15 U.S.C. 80a-
59] makes section 12(d)(1) applicable to
business development companies to the
same extent as if they were registered
closed-end investment companies.*®
Therefore, a business development
company could not acquire more than
limited amounts of securities issued by
an investment company.

Small business investment companies
(“SBICs") are licensed by the Small

Footnotes continued from last page

acquiring company to purchase or otherwise acquire
any security issued by any other investment
company (the “acquired company), and for any
investment pany (the acquiring company™} and
any company or companies controlled by such
acquiring company to purchase or otherwise acquire
any security issued by any registered investment
company (the “acquired company"), if the acquiring
company and any company or companies controlled
by it immediately after such purchase or acquisition
own in the aggregate—

(i) more than 3 per centum of the total outstanding
voting stock of the acquired company;

(ii) securities issued by the acquired company
baving an aggregate value in excess of 5 per centum
of the value of the total assets of the acquiring
company; or

(iii) securities issued by the acquired company
and all other investment companies {other than
Treasury stock of the acquiring company) having an
aggregate value in excess of 10 per centum of the
value of the total assets of the acquiring company.

18 Spe Report of the Securities and Exchange
Commission on Investment Trusts and Investment
Companies, pt. I1I, H.R. Doc. No. 136, 77th Cong.
2739 (1941); Hearings on S. 3580 Before a
Subcommittee of the Senate Committee on Banking
and Currency, 76th Cong., 3d Sess. 180 (1940); Public
Policy Implications of Investment Company Growth,
H.R. Rep. No. 2337, 89th Cong., 2d Sess. 307-324
(1966); H.R. Rept. No. 1382, 91st Cong,, 2d Sess. 10~
11, 23 (1970).

9Section 1(b)(4) of the 1940 Act [15 U.S.C, 80a-
1(b)(4)}.

20 Section 60 states, in relevant part:

“Notwithstanding the exemption set forth in section

6(f), section 12 shall apply to a business
development company to the same extent as if it
were 4 registered closed-end investment

company * * * ." Section 8(f) [15 U.5.C. 80a-6(f}]
generally exempts business development companies
from the provisions of sections 1 through 53 of the
1940 Act.

Business Administration pursuant to the
Small Business Investment Act of 1958
[15 U.S.C. 631 et seq.] to provide capital
to small businesses. Because of their -
investments, SBICs may fall within the
1940 Act's definition of “investment
company.” 2! Even if an SBIC were
excluded from the definition of
investment company by section 3(c)(1)
of the 1940 Act [15 U.S.C. 80a-3(c)(1)],22
it would nevertheless be deemed to be
an investment company for purposes of
section 12(d)(1).28 Thus, neither
business development companies nor
investment companies may invest in the
securities of an SBIC in an amount
which exceeds the stringent limitations
in section 12(d)(1).

The Commission has, on occasion,
granted exemptive relief from certain
provisions of the 1940 Act to permit
investment companies to conduct
venture capital-like activities through
wholly-owned SBICs.2* In doing so,
however, the Commission has required
certain conditions to be met, and
thereby preserved important investor
protections.?®

3 An SBIC could be an investment company with
the 1940 Act's definitions in either section 3(a)(1) [15
U.S.C. 80a-3(a)(1)] or section 3(a)(3) [15 U.S.C. 80a~
3(a)(3)]. Section 3(a)(1) defines investment company
to mean “any issuer which is or holds itself out as
being engaged primarily, or proposes to engage
primarily, in the business of investing, reinyesting,
or trading in securities.” Section 3(a)(3) defines as
an investment company “any issuer which is
engaged or proposes to engage-in the business of
investing, reinvesting, owning, holding, or trading in
securities, and owns or proposes to acquire
investment securities having a value exceeding 40
per centum of the value of such issuer’s total assets
(exclusive of Government securities and cash items)
on an unconsolidated basis."

2 Any issuer whose outstanding securities (other
than short-term paper) are beneficially owned by
not more than one hundred persons and which is
not making and does not presently propose to make
a public offering of its securities is excluded from
the definition of investment company, pursuant to
section 3(c)(1). An SBIC most likely would not be
able to rely upon any other exclusion from the
definition of investment company.

#While an issuer relying on the exclusion
provided by section 3(c)(1) would not have to
register or be regulated as an investment company,
under section 3(c)(1)(A) any such issuer, including
any SBIC, “nonetheless is deemed to be an
investment company for purposes of section
12(d)(1)."” Thus, an SBIC which is wholly-owned by
a business development company would be deemed
to be an investment company for the purposes of
section 12(d)(1) if that SBIC were relying upon
section 3(c)(1).

24See, e.g., Boston Capital Corp., Investment
Company Act Releade No. 5353 (Apr. 22, 1968);
Southeastern Capital Corp., Investment Company
Act Release No. 6181 (Sept. 9, 1870); First Midwest
Capital Corp., Investment Company Act Release No.
6213 (Oct. 15, 1870).

2 Among the conditions in the orders cited in note
24 supra were the following: that the parent's
investment in the SBIC subsidiary not exceed 25
percent of the parent’s assets; that the subsidiary be
wholly-owned; that the subsidiary comply with
section 15 of the 1940 Act [15 U.S.C. 80a-15] with
respect to any advisory or underwriting contracts

It is clear that Congress did not intend
to prohibit business development
companies from acquiring the securities
of and operating wholly-owned SBICs,
Indeed, the 1980 Amendments
specifically recognize the possibility of
such ownership. Under the 1980
Amendments, a significant portion of the
assets of a business development
company must be invested in securities
of eligible portfolio companies.?”* A
wholly-owned SBIC is expressly
identified as an eligible portfolio
company.?” The Commission therefore
believes that, solely by reason of a
drafting error, SBICs which are wholly-
owned by business development
companies are brought within the anti-

and that the shareholders or directors of both the
parent and the subsidiary approve any such
contracts; that the shareholders of both the parent
and subsidiary approve changes in the subsidiary's
fundamental investment policies; that the parent
individually and on a consolidated basis with the
subsidiary meet the asset coverage requirements of
section 18(a) of the 1940 Act [15 U.8.C. 80a-18(a)}:
and that reports to stockholders by the parent
include separate financials for the subsidiary.

These conditions were imposed because, even if
the SBIC subsidiary could rely on then section
3(¢)(1), section 48(a) of the 1840 Act {15 U.S.C. 80a-
47(a)] prohibils a registered investment company
from doing indirectly what it cannot do directly. If a
registered investment company were permitted to
form a subsidiary which would engage in
investment company activities outside the
substantive regulatory scheme created by the 1940
Act, the investment company and its investment
company subsidiary both could violate certain
substantive prohibitions of the 1940 Act, as well as
section 48(a), to the detriment of the registered
investment company's shareholders. Thus, any
company which is primarily engaged in investment
company activities and which is controlled by a
registered investment company is also subject
through the operation of section 48(a) to the
regulatory requirements of the 1940 Act. This
conclusion of law is reflected in the orders
discussed in note 24 supra.

- Congress obviously understood this problem, for
as part of the 1980 Amendments if modified section
48 of the 1940 Act as it applies to business
development companies. New section 65 of the 1940
Act [15 U.S.C. 80a-64] provides that section 48 not
be construed to require any company which,
although it is wholly-owned or controlled by a
business development company, is not itself an
investment company within the meaning of section
3{a) of the 1940 Act, to comply with the provisions
of the 1940 Act solely because it is wholly-owned o
controlled by a business development company.
The legislative history makes clear that, unlike
registered investment companies with SBIC
subsidiaries, business development companies
frequently own controlling interests in downstream
affiliates which may be operating companies not
within the ambit of section 3(a) of the 1940 Acl.
Accordingly, because Congress intended to
encourage the operation of small, developing
businesses and financially troubled businesses
which were not engaged in investment company
activities, it excluded such operating subsidiaries
from the regulation imposed by the usual
construction of section 48(a), discussed above. See
Committee Report at 81 and S. Rep, No. 958, 96th
Cong., 2d Sess. 37 (1880).

*The term "eligible portfolio company" is
defined in section 2({a)(46) of the 1940 Act.

¥ See also Committee Report at 29 and S. Rep.
No. 958, 96th Cong., 2d Sess. 15 (198680).
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pyramiding limitations of section

12(d)(1). Because of this drafting error,
and pursuant to the authority under
sections 6(c), 38(a) and 59, the
Commission is adopting interim rule
g0a-1 to permit an SBIC to be a wholly-
owned subsidiary of a business
development company notwithstanding
the restrictions of section 12{d)(1).
However, notwithstanding the status of
the subsidiary as a business
development company itself and

whether or not it was excluded from
registration as an investment company
by section 3(c){1), such a subsidiary still
would be subject to the regulatory
provisions of the 1940 Act because its
parent is a business development
company whose investment company
subsidiaries would also be subject to the
1940 Act's regulatory provisions through
the application of section 65.%°If a
business development company which
has such a wholly-owned subsidiary did
not wish its subsidiary to be subject to
certain of the regulatory requirements of
the 1940 Act, it could file an application
for exemptive relief.*®

Procedural Matters

The Commission believes that the
interim rules adopted today will correct
inadvertent results of the 1980
Amendments and that their prompt
adoption is required in order that
business development companies might
effectively provide capital to small,
developing businesses and financially
troubled businesses. In accordance with
section 553(d)(1) of the Administrative
Procedure Act (“APA") [5 U.S.C.
553(d)(1))], because each of these rules is
exemptive in nature, publication thirty
days before their effective dates is
unnecessary. In accordance with section
553(b)(B) of the APA [5 U.S.C. 553(b)(B)],
the Commission, for good cause, finds
that notice and opportunity for public
comment on the adoption of the interim
rules are similarly not required because
such notice and opportunity would be
unnecessary and contrary to the public
interest. However, the Commission is
simultaneously soliciting public
comment on whether these interim rules
should be adopted as final rules.

e —

“Section 65 states that section 48 of the 1940 Act
>}'mll apply to business development companies as
il they were closed-end investment companies. See
note 25 supra. Thus, a business development
tompany cannot do indirectly through a subsidiary
Whal it is prohibited from doing directly, This
provision effectively regulates the actions of the
subsidiary in much the same manner as its parent
business development company.

*In this regard, the business development
tompany might consider the conditions under which

lhe exemptive orders mentioned in note 24 supra
were issued.

TEXT OF RULES

Part 270 of Chaptey II of Title 17 of the
Code of Federal Regulations is hereby
amended as follows:

PART 270—RULES AND REGULATIONS,
INVESTMENT COMPANY ACT OF 1940

1. By adding § 270.57b-1 to read as
follows:

§270.57b-1 Exemption for downstream
affiliates of business development °
companies.

Notwithstanding subsection (b)(2) of
section 57 of the Act, the provisions of
subsection (a) of that section shall not
apply to any person (a) solely because
that person is directly or indirectly
controlled by a business development
company or (b) solely because that
person is, within the meaning of section
2(a)(3) (C) or (D) of the Act, an affiliated
person of a person described in (a) of
this section.

2. By adding § 270.60a-1 to read as
follows:

§270.60a-1 Exemption for certain
business development companies.

Section 12(d)(1) (A) and (C) of the Act
shall not apply to the acquisition by a
business development company of the
outstanding voting securities of a small
business investment company licensed
to do business under the Small Business
Investment Act of 1958 which is
operated as a wholly-owned subsidiary
of the business development company.
(Rules 57b-1 and 60a-1 are adopted pursuant
to section 6(c) (15 U.S.C. B0a-8(c)), section
38(a) (15 U.S.C. 80a-37(a)) and section 59 (15
U.S.C. 80a-58) of the Act)

By the Commission.

George A. Filzsimmons,
Secretary.

December 16, 1980.
[FR Doc. 80-38520 Filed 12-18-80; 8:45 am|
BILLING CODE 8010-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs Not Subject
to Certification; Revocation of Certain
Regulations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

summARyY: The Food and Drug
Administration (FDA) is revoking that
portion of the regulations reflecting

approval of a new animal drug
application (NADA) providing for use of
sodium pentobarbital injection for
anesthesia in dogs and cats. Burns-
Biotec Laboratories, Inc., sponsor of this
NADA, requested the withdrawal of
approval.

EFFECTIVE: December 29, 1980.

FOR FURTHER INFORMATION CONTACT:
Leonard D. Krinsky, Bureau of
Veterinary Medicine (HFV-216), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443—
4093.

SUPPLEMENTARY INFORMATION: In a
notice published elsewhere in this issue
of the Federal Register, approval of
NADA 46-588 and all supplements is
being withdrawn. This document
amends the regulation to delete that
portion which reflects approval of this
NADA.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(e), 82
Stat. 345-347 (21 U.S.C. 360b(e))) and
under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.1) and redelegated to the Director
of the Bureau of Veterinary Medicine (21
CFR 5.84), Part 522 is amended in
§ 522.1704 Sodium pentobarbital
injection in paragraph (b)(2) by deleting
the phrase "Nos. 000845 and'".

Effective date. December 29, 1980.
(Sec. 512(e), 82 Stat. 345-347 (21 U.S.C.
360b(e)))

Dated: December 3, 1980.

Terence Harvey,

Deputy Director, Bureau of Veterinary
Medicine.

[FR Doc. 80-39118 Filed 12-18-80; 8:45 am)
BILLING CODE 4110-03-M

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Tylosin; Revocation of Portion
of Regulation

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

suMMARY: The Food and Drug
Administration is revoking that portion
of the regulations reflecting approval of
a new animal drug application (NADA)
providing for use of a 10-gram-per-pound
tylosin (as tylosin phosphate) premix in
making complete swine feeds. The feeds
are indicated for increased rate of
weight gain and improved feed
efficiency. The sponsor, Illini Feeds,
requested the withdrawal of approval.

EFFECTIVE DATE: December 29, 1980.
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FOR FURTHER INFORMATION CONTACT:

David N. Scarr, Bureau of Veterinary
Medicine (HFV-214), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-1846.
SUPPLEMENTARY INFORMATION: In a
notice published elsewhere in this issue
of the Federal Register, approval of
NADA 110-202 is withdrawn. This
document amends the regulations to
delete that portion which reflects
approval of this NADA.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(e), 82
Stat. 345-347 (21 U.S.C. 360b(e))), under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.84], Part 558 is
amended in § 558.625 Tylosin by
revoking paragraph (b)(55) and marking
it “reserved”.

Effective date. December 29, 1980.
(Sec. 512(e), 82 Stat. 345-347 (21 U.S.C.
360b(e)))

Dated: December 3, 1980.

Terence Harvey,

Acting Director, Bureau of Veterinary
Medicine.

[FR Doc, 80-39119 Filed 12-18-80; 8:45 am)]
BILLING CODE 4110-03-M

21 CFR Parts 510 and 558

New Animal Drugs for Use in Animal
Feeds; Tylosin

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) amends the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed for Tyson
Foods, Inc., providing for safe and
effective use of 1-, 2-, and 5-gram-per-
pound tylosin premix for making a
complete swine feed, and to add this
firm to the list of approved NADA
SpONSsors.

EFFECTIVE DATE: December 19, 1980.
FOR FURTHER INFORMATION CONTACT:
Jack C. Taylor, Bureau of Veterinary
Medicine (HFV-136), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5247.
SUPPLEMENTARY INFORMATION: Tyson
Food, Inc., S. Johnson Rd., Springdale,
AR 72764, is sponsor of NADA 121-290
submitted on its behalf by Elanco
Products Co. The NADA provides for
use of premixes containing 1, 2, and 5
grams of tylosin (as tylosin phosphate)
per pound for making complete swine
feed used to increase rate of weight gain
and improve feed efficiency.

Approval of this NADA relied upon
safety and effectiveness data contained
in Elanco's approved NADA 12-491. Use
of the data in NADA 12491 te support
this NADA was authorized by Elanco.
This approval does not change the
approved use of the drug. Consequently,
approval of this NADA poses no
increased human risk from exposure to
residues of the animal drug, nor does it
change the conditions of the drug's safe
use in the target animal. Accordingly,
under the Bureau of Veterinary
Medicine's supplemental approval
policy (42 FR 64367; December 23, 1977)
the approval of this NADA has been
treated as would an approval of a
Category II supplement and did not
require reevaluation of safety and
effectiveness data in NADA 12-491.

Tyson Food, Inc., has not previously
been included in the regulations in the
list of approved sponsors, The
regulations are amended to reflect this
approval and to include this firm in the
list of sponsors.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(formerly the Hearing Clerk's office)
(HFA-305), Food and Drug
Administration, Room 4-62, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.

The agency has determined pursuant
to 21 CFR 25.24(d)(1)(i) (proposed
December 11, 1979; 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 510 and 558
are amended as follows:

1. In Part 510, § 510.800 is amended by
adding a new sponsor alphabetically to
paragraph (c)(1) and numerically to
paragraph (c)(2) to read as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved
applications.

* * * * *

(c)tll
(1]ttt

Firm name and address

Tyson Foods, Inc., S. Johnson Rd., Springdale, AR,
72764

(2)0.'

Drug labeler code Firm name and address

085221.......oerreeneeemereeesTySON FOOOS, Inc., S. Johnson Rd,
Springdale, AR, 72784,

2. In Part 558, § 568.625 is amended by
adding new paragraph (b)(75) to read as
follows:

§558.625 Tylosin.
(b) * Kk N
(75) to 035221: 1, 2, and 5 grams per

pound: Paragraph (f)(1)(vi)(a) of this

section.

~ - - »* »

Effective date. This regulation is

effective December 19, 1980.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 380b(i)))
Dated: December 10, 1980.

Gerald B. Guest,

Acting Director, Bureau of Veterinary

Medicine.

|FR Doc. 80-39114 Filed 12~18-80: 8:45 am)

BILLING CODE 4110-03-M

- »

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1952

Approval of Supplement of Wyoming
State Plan

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Final rule.

summARY: This notice approves a State
plan supplement containing the
amended Wyoming Rules of Practice
and Procedure. The rules incorporate the
amendments in Wyoming's Enrolled Act
No. 13, which amended the Wyoming
Occupational Health and Safety Act
(WOHS Act). The effective date of the
revised rules was July 8, 1980.
EFFECTIVE DATE: December 19, 1980.
FOR FURTHER INFORMATION CONTACT:
Charlie Boyd, Project Officer, Office of
State Programs, Occupational Safety
and Health Administration, 200
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Constitution Avenue, N.W., Washington,
D.C. 20210, (202) 523-8081.

SUPPLEMENTARY INFORMATION:

Background

Part 1953 of Title 29, Code of Federal
Regulations, provides procedures under
section 18 of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 667)
(hereinafter referred to as the Act) for
review of changes and progress in the
development and implementation of
State plans which have been approved
in accordance with section 18(c) of the
Act and Part 1902 of this Chapter.

On May 3, 1974, a notice was
published in the Federal Register (39 FR
15394) of the approval of the Wyoming
plan and the adoption of Subpart BB of
Part 1952 containing the decision. On
July 11, 1980, the State of Wyoming
submitted a supplement to its plan
involving an Evaluation Change (see
Subpart D of Part 1953). The change
contained the amended Wyoming Rules
of Practice and Procedure.

Wyoming Rules of Practice and
Procedure were amended to incorporate
the appropriate civil penalties contained
in the State’s Enrolled Act No. 13. The
amended rules now generally parallel
the Federal rules and regulations
pertaining to civil penalties and general
enforcement.

Description of the Supplement

The supplement contains the revised
Wyoming Rules of Practice and
Procedure which have been amended as
follows: (1) To convert to a statutory
coding system, (2) to add a definition for
“employee representative,” (3) to
incorporate appropriate civil penalties,
(4) to provide for prosecution by the
State Attorney General or his
representative, and (5) to provide
procedures for appropriate hearings to
be conducted by a hearing examiner, the
review board or the Occupational
Health and Safety Commission.

Location of the Plan and its Supplement
for Inspection and Copying

A copy of the revised Wyoming Rules
of Practice and Procedure, along with
the approved plan, may be inspected
and copied during normal business
hours at the following locations: Office
of the Regional Administrator,
Occupational Safety and Health
Administration, Federal Office Building,
Room 15010, 1961 Stout Street, Denver,
Colorado 80202; Occupational Safety
and Health Administration, Office of
State Programs, Room N3613, 200
Constitution Avenue, N.W., Washington,
D.C. 20210; the Wyoming Occupational
Health and Safety Department, 200 East

Eight Avenue, Cheyenne, Wyoming
82001.
Public Participation

Under § 1953.2 of this Chapter, the
Assistant Secretary may prescribe
alternative procedures to expedite the
review of changes to State plans or for
any other good cause which may be
consistent with applicable law. The
Assistant Secretary finds that the
revised Wyoming Rules of Practice and
Procedure are substantially identical to
the Federal Occupational Safety and
Health Rules and Regulations pertaining
to penalties and general enforcement,
and that accordingly, public comment on
the supplement is not necessary.

Decision

After careful consideration, the
Wyoming plan supplement outlined
above is approved under Part 1953. This
decision incorporates the requirements

- of the Act and implementing regulations

applicable to State plans generally. In
addition, Subpart BB of 29 CFR Part 1952
is hereby amended to reflect this
approved plan change. Accordingly,

§ 1952.344 of Subpart BB is hereby
amended by adding a new paragraph (f)
as follows:

§ 1952.344 Completed developmental
steps.
* * * * *

(f) In accordance with § 1952.343(b),
Wyoming has promulgated its rules of
practice and procedure which were
approved by the Assistant Secretary on
December 11, 1980.

(Sec. 18 Pub. L. 91-596, 84 Stat. 1608 (29 U.S.C.
667))

Signed at Washington, D.C. this 11th day of
December 1980. v
Eula Bingham,

Assistant Secretary of Labor.
[FR Doc. 8039382 Filed 12-18-80; 8:45 am|
BILLING CODE 4510-26-M

29 CFR Part 1952

Approval of Supplement to Wyoming
State Plan

AGENCY: Occupational Safety and
Health Administration, Labor.

ACTION: Final rule.

SUMMARY: This notice approves a State
Plan supplement containing Enrolled
Act No. 13, which amends the Wyoming
Occupational Health and Safety Act
(WOHS Act). The amendments to the
WOHS Act replaced certain criminal
penalties with appropriate civil
penalties, so that the penalties now
established by the WOHS Act generally
parallel OSHA's penalties. The

amendments were effective on June 2,
1980.

EFFECTIVE DATE: December 19, 1980.

FOR FURTHER INFORMATION CONTACT:
Charles Y. Boyd, Project Officer, Office
of State Programs, Occupational Safety
and Health Administration, 200
Constitution Avenue, N.W., Washington,
D.C. 20210, (202) 523-8081.
SUPPLEMENTARY INFORMATION:

Background

Part 1953 of Title 29, Code of Federal
Regulations, provides procedures under
Section 18 of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 667)
(hereinafter referred to as the Act) for
review of changes and progress in the
development and implementation of
State plans which have been approved
in accordance with Section 18(c) of the
Act and Part 1902 of this chapter.

On May 3, 1974, a notice was
published in the Federal Register (39 FR
15394) of the approval of the Wyoming
plan and the adoption of Subpart BB of
Part 1952 containing the decision. On
June 11, 1980, the State of Wyoming
submitted a supplement to its plan
involving an Evaluation Change (see
Subpart D of Part 1953). The Change
contained the State's Enrolled Act No.
13, which amends the WOHS Act.

The Wyoming plan was approved
with language in its WOHS Act which
could be interpreted to require criminal
prosecution for the assessment and
collection of all penalties. The State,
however, considered its penalties to be
civil and operated under that
interpretation, with penalties assessed
by a State administrative review board.
In July, 1978, the Wyoming Attorney
General rendered an opinion that all
penalties under the State WOHS Act
were criminal, Under this opinion,
Wyoming law provided for penalty
collection from employers only upon
their conviction in criminal court, where
a higher burden of proof and potential
for jury trial exist. The failure of the
State to amend its enabling legislation to
provide for the more expeditious civil
collection of penalties further negated
any assurances or reasonable
expectations that the plan would meet
the enforcement criteria for an effective
State plan.

Because of OSHA's concern about
these issues, a letter was sent to the
Director of the Wyoming Occupational
Health and Safety Department on
August 15, 1979, asking him to show
cause why OSHA should not withdraw
approval of the Wyoming plan.
However, on March 4, 1980, the State
legislature passed amendments to the
WOHS Act which satisfied the
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objections raised by OSHA in the letter
of August 15,

Description of the Supplement

The supplement contains Wyoming
Enrolled Act No. 13, which amends the
WOHS Act by replacing certain criminal
penalties with appropriate civil
penalties. Amendments to the WOHS
Act became effective on June 2, 1980.
The penalty section of the State law
now generally parallels the penalty
section of the Federal Occupational
Safety and Health Act.

Location of the Plan and its Supplement
for Inspection and Copying

A copy of the Wyoming Enrolled Act
No. 13, along with the approved plan,
may be inspected and copied during
normal business hours at the following
locations: Office of the Regional
Administrator, Occupational Safety and
Health Administration, Federal Office
Building, Room 15010, 1961 Stout Street,
Denver, Colorado 80202; Occupational
Safety and Health Administration,
Office of State Programs, Room N-3613,
200 Constitution Avenue N.W.,
Washington, D.C. 20210; the Wyoming
Occupational Health and Safety
Department, 200 East Eight Avenue,
Cheyenne, Wyoming 82001.

Public Participation

Under § 1953.2 of this chapter, the
Assistant Secretary may prescribe
alternative procedures to expedite the
review of changes to State plans or for
any other good cause which may be
consistent with applicable law. The
Assistant Secretary finds that the
Wyoming penalties in the amended
statute are substantially identical to
those contained in Section 17 of the
Occupational Safety and Health Act,
and that good cause is therefore shown
that public comment on the supplement
is not necessary.

Decision

After careful consideration, the
Wyoming plan supplement outlined
above is approved under Part 1953. This
decision incorporates the requirements
of the Act and implementing regulations
applicable to State plans generally.

In accordance with this decision,
Subpart BB of 29 CFR Part 1952 is
amended by adding a new section as
follows:

§ 1952.345 Changes to approved plans.

(a) In accordance with Subpart D of
Part 1953 of this Chapter, Wyoming

amended the WOHS Act by replacing
certain criminal penalties with
appropriate civil penalties, effective
June 2, 1980. This change was approved
by the Assistant Secretary on December
11, 1980.

(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29
U.S.C. 667))

Signed at Washington, D.C. this 11th day of
December 1980.

Eula Bingham,

Assistant Secretary of Labor.
[FR Doc 8039381 Filed 12-18-80; 8:45 am ]
BILLING CODE 4510-26-M

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 166

Defense Contracting; Reporting
Procedures on Defense Related
Employment

AGENCY: Office of the Secretary of
Defense:

AcTion: Amendment of final rule.

SUMMARY: This rule is the fiscal year
1980 update of the section listing DoD
contractors receiving negotiated
contract awards of $10 million or more.
The regulation is published to comply
with the provisions of Section 410, Pub.
L. 91-121, November 19, 1969.
EFFECTIVE DATE: September 30, 1980.
FOR FURTHER INFORMATION CONTACT:
Mrs. Cynthia V. Springer, Office of the
Director for Information Operations and
Reports, Washington Headquarters
Services, The Pentagon, Washington, DC
20301. Telephone (202) 694-5614.
SUPPLEMENTARY INFORMATION: In FR
Doc. 70-15846 published in the Federal
Register on November 25, 1970 (35 FR
18040), the Office of the Secretary of
Defense published a final rule
establishing criteria, prescribing
procedures, and assigning
responsibilities for monitoring the
program within the Department of
Defense. Subsequently, paragraphs (a)
and (d) of § 166.11, which constitutes the
list of DoD contractors receiving
negotiated contract awards for $10
million or more, were updated for fiscal
vears 1971 (36 FR 18464); 1972 (37 FR
18727); 1973 (38 FR 25990); 1974 (39 FR
32085); 1975 (40 FR 44135); 1976 (41 FR
20466); 1977 (43 FR 1617); 1978 (44 FR
3049); and 1979 (44 FR 75631).

Accordingly, § 166.11 of this part is
revised to read as follows:

§ 166,11 Department of Defense
contractors receiving negotiated contract
awards of $10 million or more.

Fiscal year 1980:

A A1 Corp.

A C S Construction Co.

A M General Corp.

A S E Texas, Inc.

ATO,Inc.

Abbott Products, Inc.

Adobe Refining Co.

Advanced Technology, Inc.

Aero Corp.

Aerojet General Corp.
Aerospace Corp.

Airesearch Mfg. Co. of Arizona
Airesearch Mfg. Co. of California
Airlift International. Inc.
Alascom, Inc.

Altama Delta Corp.

American Airlines, Inc.
American Development Corp.
American Electronic Laboratories, Ine.
American Home Products Corp.
American President Lines, Ltd.
American Telephone & Telegraph Co.
American Trading Production
Amex Systems, Inc.

Amoco Oil Co.

Amron Corp.

Analysis & Technology, Inc.
Analytic Sciences Corp.

Arco Petroleum Co.

Arinc Research Corp.

Aro, Inc.

Ashland Oil, Inc.

Ashland Petroleum Co.

Altlantic Research Corp.

Atlantic Richfield Co.

Atlas Processing Co.
Automation Industries, Inc.
Avco Corp.

Avco Everett Research Laboratory
Avondale Shipyards, Inc,

Aydin Corp.

Ayer N W ABH International, Inc.
B D M Corp.

B D M Services Co.

Baltimore Gas & Electric Co.
Bates Ted & Co., Inc.

Bath Iron Works Corp.

Battelle Memaorial Institute
Bauer Max Meat Packer

Beech Aerospace Services, Inc.
Beech Aircraft Corp.

Belcher Qil Co.

Bell & Howell Co.

Bendix Corp.

Bendix Field Engineering Corp.
Bethlehem Steel Co.

Blaw Knox Foundry & Mill Machinery, Inc.
Boeing Aerospace Co.

Boeing Co.

Boeing Services International, Inc.
Boeing Vertol Co.
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Bolt Beranek & Newman, Inc.
Baooz Allen & Hamilton, Inc,
Brantley Construction Co., Inc.
Braswell Shipyards, Inc.
Brooks & Perkins, Inc,
Brunswick Corp.
Bulova Watch Co., Inc.
Bunker Ramo Corp.
Burroughs Corp,
CDICorp.
C Three Inc.
California, University of
Calspan Corp,
Caltex Oil Products Co.
Campbell Soup Co.
Carnation Co.
Carolina Power & Light Co.
Central Gulf Lines, Inc.
Centre Mfg. Co.
Chamberlain Mfg, Corp.
Chandler Evans Corp.
Charles Stark Draper Laboratories, Inc.
Chesapeake & Potomac Telephone Co.
Chevron U S A, Inc.
Chromalloy American Corp.
Chrysler Corp.
Chrysler Defense, Inc.
Cincinnati Electronics Corp.
Cities Service Oil Co.
Coastal Dry Dock Repair
. Coastal States Marketing, Inc,
Coloney Wayne H Co., Inc.
Colt Industries, Inc.
Colt Industries Operating Corp.
Comareo, Inec.
Command Control & Communication
Communications Satellite Corp.
Computer Sciences Corp.
Comtech Telecommunications Corp.
Condec Corp.
Conoco, Ing,
Control Data Corp.
Cubic Corp.
Curtiss Wright Corp.
Cutler Hammer, Inc.
DM &S Inc.
Data Design Laboratories
Day & Zimmerman, Inc.
Dayton, University of
Delta Refining Co.
Detroit Diesel Engine Corp.
Devils Lake Sioux Mfg. Corp.
Diagnostic Retrieval Systems, Inc.
Dickman Construction Co.
Doss Aviation, Inc.
Douglas Oil Co. of California
Dubuque Packing Co.
Dynalectron Corp.
Dynamics Research Corp.
EG &G, Inc.
ESLInc.
E Systems, Inc.
East Wind Industries, Inc.
Eastman Kodak Co.
Eaton Corp.
Edgington Oil Co.
Edo Corp.
Electrospace Systems, Inc.
Emerson Electric Co. S
Energy Specialists, Inc.
Engineering Research, Inc.

Exxon Corp.

F K C Engineering Co.

F M C Corp.

F N Mfg., Inc.

Fairchild Camera & Instrument Corp.
Fairchild Industries, Inc.

Farrell Lines, Inc.

Federal Electric Corp.

Flanigan James ] Shipping Corp.
Florida Power & Light Co.

Flying Tiger Line, Inc.

Ford Aerospace & Communications
Fugro National, Inc.

Fuller Oil Co.

G T E Sylvania, Inc.

Garrett Corp.

General Defense Corp.

General Dynamics Corp.
General Electric Co.

General Food Corp.

General Mills, Inc.

General Motors Corp.

General Research Corp.

Georgia Technical Research Institute
Getty Oil Co.

Getty Refining & Marketing Co.
Gibbs & Cox, Inc.

Gibraltar Fabrics, Inc.

Gladieux Refinery, Inc.

Glenn Berry Mfg. Inc.

Global Associates

Golden Eagle Refining Co., Inc.
Good Hope Refineries, Inc.
Goodrich B F Co.

Goodyear Aerospace Corp,
Gould, Inc.

Grimes Oil Co., Inc.

Grumman Aerospace Corp.
Guam Oil & Refining Co., Inc.
Gulf Apparel Corp.

Gulf Oil Corp.

Gulf Power Co.

HR B Singer, Inc.

Hamilton Technology, Inc.
Harris Corp.

Harris Frederic R, Inc.

Harsco Corp.

Hawaiian Electric Co., Ltd,
Hawaiian Independent Refinery, Inc.
Hayes International Corp.
Hazeltine Corp.

Henningston Durham Richardson
Henrys Hickory House

Hercules, Ine.

Hess Oil Virgin Island Corp.
Hewlett Packard Co,

Honeywell, Inc:

Honeywell Information Systems, Inc.
Hughes Aircraft Co.

Hunt Building Corp,

1 C I Americas, Inc.

I'TT Arctic Services

1T T Gilfillan, Inc.

Illinois Institute of Technology
Ingersoll Rand Co.

Institute for Defense Analysis
Intercontinental Mfg. Co.
International Business Machines Co.

International Telephone & Telegraph Corp.

Interstate Electronics Corp.
Itek Corp.

Jackson Oil Co.

Jacksonville Shipyards, Inc.

Jaycor

Jersey Central Power & Light Co:

Jets Services, Inc.

Johns Hopkins University

Kaiser Aerospace & Electronics Co.

Kaman Aerospace Corp.

Kaman Sciences Corp.

Kenco Refining. Inc.

Kentron Hawaii, Ltd.

Kings Point Mfg. Co.

Kollmorgen Corp. ¢

Kraft Co.

Lancer Clothing Corp,

Landmark Beef Processors, Inc.

Lanson Industries, Inc.

Lear Siegler, Inc.

Libby Welding Co.

Linkabit Corp.

Litton Industries Inc.

Litton Systems, Inc.

Lockheed Corp.

Lockheed Electronics Co., Inc.

Lockheed Missiles & Space Co., Inc.

Lockheed Shipbuilding Construction

Loggins Meat Co.

Logicon, Inc.

Loral Corp.

Lykes Bros. Steamship Co., Inc.

M B Associates

Magnavox Co.

Magnavox Government & Industrial
Electronics Co.

Man Tech Corp. .

Management & Technical Services Co.

Marinette Marine Corp.

Marion Corp

Marquardt Co.

Martin Marietta Aluminum Sales, Inc.

Martin Marietta Corp.

Mason & Hanger Silas Mason Co.

Mason Chamberlain, Inc:

Massachusetts Institute of Technology

Mayer Oscar & Co., Inc.

McDonnell Douglas Corp.

Merck & Co., Inc.

Midland Ross Corp.

Mine Safety Appliances Co,

Minnesota Mining & Mfg. Co.

Mitre Corp.

Mobil Oil Corp.

Morrell John & Co.

Motorola, Inc.

National Steel & Shipbuilding Co.

Navajo Refining Co.

Nestle Co., Inc.

New Mexico State University

Newport News Shipbuilding & Dry Dock Co.

Norden Systems, Inc.
Norfolk Dredging Co.
Norris Industries, Inc.
North Pole Refining Co.
Northrop Corp.

Northrop Worldwide Aircraft Services Inc.

Northwest Airlines, Inc.
Norton Co.

OKC Trading Co,

ORI, Inc.

Ocean Technology, Inc.
Olin Corp.
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Oshkosh Truck Corp.

P & B Services

Paccar, Inc.

Pacific Northern Qil Corp.
Page Airways, Inc,

Pan American World Airways, Inc.
Papa Mario & Sons, Inc,

Parker Hannifin Corp.

Parsons Ralph M Co,, Inc.
Pennsylvania State University
Perkin Elmer Corp,

Philip Morris, Inc.

Phillips Petroleum Co.

Pioneer Refining Co.

Planning Research corp.
Pneumo Corp.

Powerine Qil Co.

Pride Refining, Inc.

Proctor & Gamble Distributing Co.
Q E D Systems, Inc.

R & D Associates

R C A Corp.

R C A Clobal Communications, Inc.
Rand Corp.

Raytheon Co.

Raytheon Service Co.

Reelfoot Packing Co.
Remington Arms Co.

Reynolds R ] Industries, Inc.
Riedel International, Inc.
Rochester, University of
Rockwell International Corp.
Rohr Industries, Inc,
Rosenblatt M Son, Inc.

SR I International

San Francisco Welding & Steel Fabricating
Sanders Associates, Inc.

Santa Barbara Research Center
Sargent Fletcher Co.

Saxon B B Co., Inc.

Science Applications, Inc,

Sea Land Service, Inc.

Selma Apparel Corp.

Shell Oil Co.

Simmonds Precision Products
Simplex Wire & Cable Co.
Singer Co,

Sippican Corp.

Smith L H Oil Corp.

Softech, Inc.

Solar Turbines International
Southern California Edison Co.
Southern California, University of
Southern Packaging & Storage Co.
Southern Union Refining Co.
Southwest Marine, Inc.
Southwest Research Institute
Southwest Truck Body
Southwestern Refining Co., Inc.
Sparton Corp.

Spears Associates, Inc.

Sperry Corp.

Standard Mfg, Co.

Stanford University

Steinberg Bros. Inc.

Steuart Petroleum Co.

Stewart Warner Corp.

Summa Corp.

Sun Chemical Corp.

Sun Co,, Inc.

Sun Shipbuilding Dry Dock
Sundstrand Corp.

Superior Welding, Inc.
Supreme Beef Co., Inc.

Swift & Co.

System Development Corp.

System Planning Corp.
Systems Consultants, Inc.

Systems Research Laboratories, Inc,

T R W Colorado Electronics, Inc.
TR W Inc.

Taylor T H, Inc.

Technology Development Corp.
Technology Service Corp.
Tektronix, Inc.

Teledyne Brown Engineering
Teledyne CAE

Teledyne Electronics

" Teledyne, Inc.

Teledyne Industries, Inc.
Teledyne MEC

Teletype Corp.

Tennessee Apparel Corp.
Tesoro Alaskan Petroleum Corp.
Texas Instruments, Inc.
Texas, University of

Textron, Inc.

Thiokol Corp.

Thompson ] Walter Co.
Tierney Mfg. Co.

Tiger International, Inc.

Todd Shipyards Corp.
Tonkawa Refining Co.

Total Petroleum, Inc.

Tracor, Inc.

Trans International Airlines, Inc.
Transamerica Airlines, Inc.
Transamerica Delaval, Inc,
Treadwell Corp.

Tri Par Combustion Corp.
Union Carbide Corp.

Union Oil Co. of California
Uniroyal, Inc.

United States Lines Co.
United Technologies Corp.
United Terminals, Inc.

V S E Corp.

Valmac Industries, Inc.
Vanguard Oil & Service Co.
Varian Associates

Veda, Inc.

Virginia Electric & Power Co.
Vought Corp.

Wallace & Wallace Fuel Oil, Inc,
Washington, University of
Watkins Johnson Co.
Western Electric Co,, Inc.
Western Gear Corp. -
Western Union International, Inc.
Western Union Telegraph Co.
Westinghouse Electric Corp.
Whittaker Corp.

Williams Research Corp.
Wilson & Co., Inc.

Woodson A P Co.

World Airways, Inc.

Wylie Corp., The

Wyoming Refining Co.

Xerox Electro Optical Systems, Inc.

Zantop International Airlines, Inc.
Zapata Marine Services, Inc.

M. S. Healy,

OSD Federal Register Liaison Officer,
Washington Headquarters Services,

Department of Defense.
December 18, 1980,

{FR Doc. 80-39544 Filed 12-18-80; 8:45 am|
BILLING CODE 3810-70-M

DEPARTMENT OF THE INTERIOR

Heritage Conservation and Recreation
Service i

36 CFR Part 1208

Historic Preservation Certifications
Pursuant to the Tax Reform Act of
1976 and the Revenue Act of 1978

AGENCY: Heritage Conservation and
Recreation Service, Interior.
ACTION: Final rule.

sUMMARY: This final rule amends the
procedures by which owners desiring
tax benefits for rehabilitations of
historic buildings or desiring to demolish
buildings within Registered Historic
Districts, apply for certifications
pursuant to the Tax Reform Act of 1976,
as extended by the Tax Treatment
Extension Act of 1980. This rule also
incorporates the technical corrections
contained in the Revenue Act of 1978,
EFFECTIVE DATE: These regulations take
effect on December 19, 1980.

FOR FURTHER INFORMATION CONTACT:
Sally Oldham, Supervisory Historian,
Division of the National Register of
Historic Places, (202) 343-6401, or H.
Ward Jandl, Supervisory Historian,
Technical Preservation Services
Division, (202) 343-6384.
SUPPLEMENTARY INFORMATION: On
October 7, 1977, final rulemaking was
published in the Federal Register (42 FR
54548) to amend Chapter I Title 36 of the
Code of Federal Regulations by adding a
new Part 67 concerning historic
preservation certifications pursuant to
the Tax Reform Act of 1976 (Pub. L. 94-
455, 90 Stat. 1519) made by the Secretary
of the Interior (this rulemaking has since
been designated and transferred to
Chapter XII, Title 36 CFR Part 1208). On
November 8, 1978, the Revenue Act of
1978 (Pub. L. 95-800, 92 Stat. 2828)
became law, necessitating amendments
to regulations. Sec. 701(f) of this act
clarifies portions of Section 2124 of the
Tax Reform Act of 1976, while Sec. 315
provides a new tax incentive—an
investment tax credit—to encourage the
rehabilitation of older buildings.
Certifications of rehabilitation are
required by the Secretary if an owner
chooses to elect the tax credit when the
structure is a “certified historic
structure.” The provisions of the Tax
Reform Act of 1976 were extended in the

Tax Treatment Extension Act of 1980.

On May 23, 1980, proposed rulemaking
was published in the Federal Register 45
FR 34910 to incorporate the corrections
relating to historic preservation
certifications contained in the Revenue
Act of 1978, to incorporate comments
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received on the statute certification
process, to make minor modifications to
the existing certification process, and to
more fully explain the process for
appealing certification decisions.

To permit a public understanding of
the tax-related certifications made by
the Secretary of the Interior, the
following general description is given of
the tax provisions contained in Section
2124 of the Tax Reform Act of 1978, as
amended by Sec. 701(f) of the Revenue
Act of 1978:

1. Section 2124(a). (Section 191 of the
Internal Revenue Code of 1954). Permits
a 60-month amortization of certain
rehabilitation expenses made in
connection with qualified depreciable
properties;

2, Section 2124{b). (Section 280B of the
Internal Revenue Code of 1954).
Disallows a deduction for demolition of
qualified depreciable properties;

3. Section 2124(c). (Section 167(n) of
the Internal Revenue Code of 1954).
Generally precludes accelerated
depreciation for structures built on the
site of qualified depreciable properties;

4. Section 2124(d). (Section 1867(0) of
the Internal Revenue Code of 1954).
Provides special depreciation rules for
qualified rehabilitated property;

5. Section 2124(e). (Sections 170(f)(3),
2055(e)(2) and 2522(c)(2) of the Internal
Revenue Code of 1954). Amends
charitable contribution deductions on
income, estate, and gift taxes to
liberalize deductions for conservation
purposes (including historic
preservation).

The term “depreciable properties” as
used above generally means those
properties subject to the allowance for
depreciation under Section 167 of the
Internal Revenue Code of 1954 and
generally excludes owner-occupied
homes.

The following general description is
given of the tax provision contained in
Section 315 of the Revenue Act of 1978:

1. Section 315 (Sections 38 and 48 of
the Internal Revenue Code of 1954).
Permits an investment tax credit for
expenses incurred in rehabilitating
certain depreciable properties.

Section 2124 of the Tax Reform Act
« and Section 315 of the Revenue Act as
briefly described above require the
Secretary of the Interior to make one or
more of the following classes of
certifications:

a. Certified Historic Structures. All the
tax provisions described above (except
subsection 2124(e)) are related to so-
called “Certified Historic Structures,”
which, generally, are defined as
qualified depreciable properties of
historic character which are either listed
in the National Register or are located

within a Registered Historic District and
certified by the Secretary as
contributing to the significance of the
district. For purposes of the demolition
provisions, any structure located in a
Registered Historic District is
considered a "Certified Historic
Structure” unless the Secretary of the
Interior has determined, prior to the
demolition of the structure, that it is not
of historic significance to the district.

b. Certified Rehabilitations. In order
for the tax consequences relating to
rehabilitation to accrue, the Secretary
must determine not only that the
rehabilitation was done to a certified
historic structure but also that it meets
certain standards with respect to the
historic character of the property.

c. Certified Statutes and Certified
State or Local Historic Districts.
Qualified historic structures located in
historic districts designated under a
statute of the appropriate State or local
government are subject to the tax
consequences discussed above if the
statute is certified by the Secretary as
containing criteria which will
substantially achieve the purposes of
preserving and rehabilitating buildings
of historic significance to the district
and if the district is certified by the
Secretary as meeting substantially all
the requirements for the listing of
districts in the National Register.

Additional Considerations

These regulations are needed in order
to provide guidance to the public as well
as to government employees responsible
for the implementation of section 2124 of
the Tax Reform Act of 1976, as amended
by Section 701(f) of the Revenue Act of
1978, and Section 315 of the Revenue
Act of 1978. Evaluation of the
effectiveness of the regulations after
issuance will be based upon comments
received from offices within the
Department of the Interior, the Internal
Revenue Service and Treasury
Department, and other government
agencies, and the public. Comments
upon the interim regulations governing
the certification of statutes published
August 10, 1977 in the Federal Register
(36 CFR 67.9) were described and taken
into consideration in the proposed |
rulemaking for all certifications
published May 23, 1980 in the Federal
Register.

Public Comments

Thirteen comments were received in
response to the proposed regulations.
One comment questions why the State
Historic Preservation Officer is not
compelled to sign Part 1 of the Historic
Preservation Certification Application
form when a property appears to meet

the necessary criteria. Although the
State Historic Preservation Officer is
required to make a substantive judgment
as to whether the property meets the
appropriate criteria or standards, this
provision was included in recognition
that State Historic Preservation Officers
have established priorities for the
processing of nominations and State
staffs and review boards may be unable
to process nominations prompted by
owners wishing to use the tax benefits
within the time frame (30 months)
specified under Internal Revenue
Service regulations 26 CFR Part 1 and 7,
After careful consideration, it was
decided to leave this provision intact.

One comment was received regarding
who may act as a Historic Preservation
Officer for purposes of making official
recommendations on historic
preservation program actions such as
Tax Reform Act certification review,
This subject is addressed in regulations
governing Criteria for Comprehensive
Statewide Historic Surveys and Plans,
36 CFR Part 1201.

Regarding certifications of
significance, two comments were
received addressing the nature and
quantity of information needed to make
a professional determination. As a result
§ 1208.4 has been revised to detail
documentation required 1) in the brief
statement of significance; 2) where
significant interior spaces are involved;
and 3) where a structure is proposed to
be or has been moved into a Registered
Historic District or within such a
district.

The “Standards for Evaluating
Structures Within Registered Historic
Districts™ have been revised to more
precisely define those situations where
a structure is considered not to
contribute to the historic significance of
a district.

One comment objected to listings
which are more than one structure but
not designated historic districts being
treated as a “certified historic structure”
if the resource is under a single
ownership. This provision was designed
to permit greater flexibility when
demolitions of secondary, nonsignificant
structures were contemplated but
conversely would have required
certification of rehabilitation to take
advantage of the Investment Tax Credit,
Accordingly, this proposed revision has
been modified to assume that
certification and decertification of
individual components of such listings
will be the rule except in cases where
the components are judged to have been
related historically to serve an overall
purpose such as a mill complex, an
industrial plant or a housing complex.
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Some confusion has arisen concerning
the interaction of the preservation
provisions of Section 2124 of the Tax
Reform Act of 1976 and the Investment
Tax Credit provision of the Revenue Act
of 1978. In order to use the Investment
Tax Credit a certification of
rehabilitation is required by statute for
certified historic structures (see Section
315 (g) (2) (B) (iv)), which are defined as
buildings individually listed in the
National Register or those located
within Registered Historic Districts
when the building has been certified for
significance. Therefore, if a building
within a Registered Historic District has
not been certified for significance, a
taxpayer may elect the Investment Tax
Credit without having his rehabilitation
plans reviewed by the Secretary.
However, the taxpayer should be aware
that if a non-certified rehabilitation of a
building within a Registered Historic
District is undertaken, he will be subject
to the provisions included in Sec. 167(n)
if the rehabilitation constitutes a
substantial alteration of the building. A
definition of substantial alteration has
been added to § 1208.2 to clarify these
situations. If a building is substantially
altered, it may be removed from the
National Register of Historic Places or
certified as non-contributing within a
district. The delisting or decertification
is considered effective as of the date of
issue and is not considered to be
retroactive. In each case the Internal
Revenue Service will be notified of the
substantial alteration. The tax
consequences regarding Sec. 38 and 48
of the code will be determined by the
Secretary of Treasury.

Regarding certifications of non-
significance, § 1208.5 has been revised
to indicate that a condemnation order
may be submitted as evidence to
support such a request, but will not of
itself constitute sufficient evidence to
warrant certification of non-significance.

Regarding preliminary certifications of
significance, a section has been added
to § 1208.4 to indicate that preliminary
certifications will automatically be
finalized as of the date of individual
listing on the National Register or the
date of listing or certification of the
historic district. If information included
in the nomination differs substantially
from that reviewed with the preliminary
certification request, however, the
Secretary may choose to review the
preliminary action a second time with
the new material to make a judgment as
to whether a structure should remain
designated a certified historic structure.
Regarding preliminary certifications of
rehabilitation, § 1208.6 has been
amended to make clear that certification

of significance (either preliminary or
final) must be requested at the time of
the request for preliminary approval of
rehabilitation plans.

Section 1208.3(a) regarding who may
apply for certification of significance
and certified rehabilitation has been
expanded to indicate that if someone
other than the fee simple owner applies,
the application must be accompanied by
a letter from said owner indicating that
he is aware of the application and has
no objection to the request for
certification. Clarification is included
that the Secretary may undertake
certifications without a request from the
owner after notifying the owner and
allowing a comment period.

Revigions to § 1208.6, certifications of
rehabilitation, were made to provide
guidance where substantive changes in
the work, as approved, are
contemplated and where insufficient
information is received to make an
evaluation of the rehabilitation.

One comment raised the possibility of
a rehabilitation so destructive that it
results in the loss of the historic or
architectural qualities for which the
historic structure was originally certified
or listed. Accordingly a statement
detailing the consequences of such an
action has been added § 1208.6(i).

A question has arisen regarding the
law's requirement that rehabilitation
must be certified as being "consistent
with the historic character of such
property or the district in which such
property is located." In situations
involving a rehabilitated structure in a
historic district, the Department of the
Interior will review the work both as it
affects the historic building and its
immediate environment and make a
certification decision accordingly.

Finally, a new section has been added
to § 1208.9 to coordinate the
determination of eligibility process with
the certification of State and local
districts, In most cases we anticipate
that certified districts will also meet the
requirements set forth in regulations
governing determinations of eligibility
(36 CFR Part 1204). Therefore, where
possible, the Secretary will determine
eligible a historic district at the time of
certification. Cases where concurrent
action will not be possible include
districts where for local planning
purposes, boundaries may include buffer
zones or vacant land areas which would
not be acceptable as part of the historic
resource for National Register listing.

This rulemaking is developed under
the authority of Section 101(a)(1) of the
National Historic Preservation Act of
1966 U.S.C. 470a-1(a) (170 ed.), as
amended, Section 2124 of the Tax

" Reform Act of 1976, 90 Stat. 1519, and

sections 701(f) and 315 of the Revenue
Act of 1978, 92 Stat. 2828. In compliance
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4331, et. seq.), the
Heritage Conservation and Recreation
Service has prepared an environmental
assessment of these regulations. Based
on this assessment, it is determined that
implementation of the regulations is not
a major Federal action that would have
a significant effect on the quality of the
human environment and that an
environmental impact statement is not
required. The assessment, on file in the
office of the Associate Director for
Cultural Programs, Heritage
Conservation and Recreation Service,
U.S. Department of the Interior, 440 G
Street N.W., Washington, D.C. 20243, is
available for public inspection. The
Department of the Interior has
determined that this document is not a
significant rule and does not require a
regulatory analysis under E.O. 12044 and
43 CFR Part 14.

Drafting Information

The originators of these procedures
are Sally Oldham of the National
Register of Historic Places (202) 343~
6401 and Ward Jandl of Technical
Preservation Service (202) 343-6384.

Dated: December 11, 1980.
Chris Therral Delaporte,

Director, Heritage Conservation and
Recreation Service.

In consideration of the foregoing
comments, 36 CFR Part 1208 is revised
as follows:

PART 1208—HISTORIC
PRESERVATION CERTIFICATIONS
PURSUANT TO THE TAX REFORM ACT
OF 1976 AND THE REVENUE ACT OF
1978

Sec.

1208.1 The Tax Reform Act of 1976 and the
Revenue Act of 1978,

1208.2 Definitions.

1208.3 Introduction to certifications of
significance and rehabilitation.

1208.4 Certifications of historic significance.

1208.5 Standards for evaluating structures
within Registered Historic Districts.

1208.6 Certifications of rehabilitation.

1208.7 Standards for rehabilitation.

1208.8 Certifications of statutes.

12089 Certifications of State or local
historic districts.

120810 Appeals.

Authority: Section 101(a)(1) of the National
Historic Preservation Act of 1866 U.S5.C. 470a-
1(a) (170 ed.), as amended, Section 2124 of the
Tax Reform Act of 1978, 90 Stat. 1519, and
sections 701(f) and 315 of the Revenue Act of
1978, 92 Stat. 2628.
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§1208.1 The Tax Reform Act of 1978 and
the Revenue Act of 1978.

The Tax Reform Act of 1976, 90 Stat.
1519, and the Revenue Act of 1978, 92
Stat. 2828, require the Secretary to make
certifications of historic district statutes
and of State and local districts,
certifications of significance, and
certifications of rehabilitation in
connection with certain tax incentives
involving historic preservation. The
provisions of the Tax Reform Act of
1976 were extended in the Tax
Treatment Extension Act of 1980. The
procedures for obtaining such
certifications are set forth below. It is
the responsibility of owners wishing
certifications to provide sufficient
documentation to their State Historic
Preservation Officers (SHPOs) and the
Heritage Conservation and Recreation
Service [HCRS) to make certification
decisions. The Internal Revenue Service
is responsible for all procedures, legal
determinations and rules and
regulations concerning the tax
consequences of the historic
preservation provisions of the Tax
Reform Act of 1976 and the Revenue Act
of 1978, Any certifications made by the
Secretary pursuant to this part shall not
be considered as binding upon the
Internal Revenue Service with respect to
tax consequences or interpretations of
the Internal Revenue Code of 1954.
Certifications made by the Secretary do
not constitute determinations that a
structure is of the type subject to the
allowance for depreciation under
Section 167 of the Internal Revenue
Code of 1954. For further information,
consult Internal Revenue Service
regulations 26 CFR Parts 1 and 7 (45 FR
38050). '

§1208.2 Definitions.

As used in these procedures:

"Certified Historic Structure” means a
structure which is of a character subject
to the allowance for depreciation
provided in Section 167 of the Internal
Revenue Code of 1954 which is either (a)
listed in the National Register; or (b)
located in a Registered Historic District
and certified by the Secretary of the
Interior as being of historic significance
to the district. For purposes of the
demolition provisions, any structure
located in a Registered Historic District
is considered a “Certified Historic
Structure™ unless the Secretary of the
Interior has determined, prior to the
demolition of the structure, that it is not
of historic significance to the district.

"Certified Rehabilitalion” means any
rehabilitation of a certified historic
structure within the time frame specified
by the law, which the Secretary has
certified to the Secretary of the Treasury

as being consistent with the historic
character of such property, and, where
applicable, with the district in which
such property is located.

“Historic District” means a
geographically definable area, urban or
rural, possessing a significant
concentration, linkage, or continuity of
sites, buildings, structures, or objects
which are united by past events or
aesthetically by plan or physical
development.

“Inspection” means a vigit by an
authorized representative of the
Secretary of Interior to a certified
historic structure for the purposes of
reviewing and evaluating the
significance of the structure and the
completed rehabilitation work.,

"National Register of Historic Places”
means the national register of districts,
sites, buildings, structures, and objects
significant in American history,
architecture, archeology, and culture
that the Secretary is authorized to
expand and maintain pursuant to
Section 101(a)(1) of the National Historic
Preservation Act of 1966.

“National Register Program™ means
the survey, planning, and registration
program that has evolved under the
Secretary's authority pursuant to
101(a)(1) of the National Historic
Preservation Act of 1966. The
procedures of the National Register
program appear in 36 CFR Part 1202.

“Owner” means a person who holds a
fee-simple interest in a structure; or a
holder of a life estate in property; or a
holder of a life estate in property with
remainder to another person; or a lessee
whose lease term without regard to
renewal periods extends beyond the
useful life of the improvements or for 30
years, whichever is greater.

“Registered Historic District’” means
any district listed in the National
Register or any district designated under
a State or local statute which has been
certified by the Secretary as containing
criteria which will substantially achieve
the purpose of preserving and
rehabilitating buildings of significance
to the district and which is certified by
the Secretary as meeting substantially
all of the requirements for the listing of
districts in the National Register.

“Rehabilitation" means the process of
returning a property to a state of utility,
through repair or alteration, which
makes possible an efficient
contemporary use while preserving
those portions and features of the
property which are significant to its
historic, architectural and cultural
values.

“Secretary” means the Secretary of
the Interior or the designee authorized to
carry out his responsibilities.

""Standards for Rehabilitation” mean
the Secretary of the Interior's
“Standards for Rehabilitation™ as set
forth in § 1208.7 hereof:

"State or local statute' means a law
of the State or local government
designating, or providing a method for
the designation of, a historic district or
districts.

"“State Historic Preservation Officer”
(SHPO) means the official within each
State, designated by the Governor at the
request of the Secretary of the Interior,
to act as liaison for purposes of
implementing historic preservation
programs within the States.

“Substantial alteration” for purposes
of Section 167(n) of the Internal Revenue
Code means destruction of the
distinguishing original qualities or
character of a building, structure, or site
and its environment.

§ 1208.3 Introduction to certifications of
significance and rehabilitation.

(a) Who may apply: (1) Ordinarily,
only the owner (as defined in § 1208.2
above) of the property in question may
apply for the certifications described in
§§ 1208.4 and 1208.6 hereof. If an
application for an evaluation of
significance is made by someone other
than the fee simple owner, however, the
application must be accompanied by a
letter from said owner indicating that he
is aware of the application and has no
objection to the request for certification.

(2) Upon request of a SHPQ, the
Secretary may determine whether or not
a particular structure located within a
Registered Historic District qualifies as
a certified historic structure. The
Secretary shall do so, however, only
after notifying the property owner of
record of the request, informing such
owner of the possible tax consequences
of such a decision, and permitting the
property owner a 30 day time period to
submit written comments to the
Secretary prior to decision.

(3) The Secretary may undertake the
certifications described in §§ 1208.4 and
1208.6 after notifying the property owner
and allowing a comment period as
specified § 1208.3(b).

(4) Owners of structures which (i)
appear to meet National Register criteria
but are not yet listed in the National
Register; or (ii) are located within a
historic district which appears to meet
National Register criteria but has not yet
been listed in the National Register; or
(iii) are located within a State or locally
designated historic district for which a
certification request has been received
and adequate documentation for district
certification has been submitted, may
request preliminary determinations of
the Secretary, as to whether such
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structures may qualify as certified
historic structures when and if the
property or district is listed in the
National Register or the State or local
district is certified by the Secretary. Any
such determinations are preliminary
only and not binding upon the Secretary.
The property will be considered by the
Secretary for actual certification at the
time the individual property or district is
listed in the National Register or the
State or local district is certified by the
Secretary.

(5) The‘Secretary will review and
evaluate rehabilitation proposals in
accordance with the Secretary's
“Standards for Rehabilitation,” when
submitted by persons other than owners,
but will issue certifications of
rehabilitation only to owners of
“certified historic structures." Requests
for these determinations shall be made
in accordance with procedures set forth
in § 1208.6(i) hereof.

(b) How to apply: (1) Requests for
certifications of historic significance
and/or of rehabilitation shall be made
on “Historic Preservation Certification
Applications" (approved OMB form No.
42R-1765). Part 1 of the application shall
be used in requesting an evaluation and
certification (or decertification) of
historic significance or a preliminary
determination of historic significance,
while Part 2 shall be used in requesting
an evaluation of proposed rehabilitation
work or a certification of completed
rehabilitation work.

(2) Application forms are supplied to
the SHPOs by the Department of the
Interior. Owners may obtain “Historic
Preservation Certification Applications”
from the appropriate SHPO.

(3) Requests for certification shall be
made through the appropriate SHPO.
The recommendations of the SHPO are
generally accepted by the Secretary. If
for some reason the review periods
specified in §§ 1208.4 and 1208.6 for the
SHPO have expired without
recommendations being made and/or
the requests forwarded to the Secretary,
the owner may notify HCRS directly of
this fact, HCRS in turn will consult with
the SHPO to ensure that a review of the
application is completed in a timely
manner.

(4) The time periods specified in
§§ 1208.4, 1208.6, 1208.8 and 1208.9 for
review of applications will be adhered
to as closely as possible. These time
periods, however, are not considered to
be legally binding, and the failure to
complete review within the designated
periods does not waive or alter any
certification requirement.

(5) Although certifications of
significance and rehabilitation are
discussed separately below, owners are

encouraged to submit Parts 1 and 2 of
the “Historic Preservation Certification
Application” together to the SHPO.

§ 1208.4 Certifications of historic
significance.

(a) Requests for evaluation of historic
significance as required by sections
2124(a), (b). (c), and (d) of the Tax
Reform Act of 1976 should be made by
the owner in accordance with respective
procedures for the following categories
of certifications: (1) That a structure is
located within a Registered Historic
District and is of historic significance to
such district; (2) that a structure is
located within a Registered Historic
District and is not of historic
significance to such district.

(b) If the property is individually
listed in the National Register, and of a
character subject to the allowance for
depreciation provided in Section 167 of
the Internal Revenue Code of 1954, it
automatically is considered a certified
historic structure.

(1) To determine whether or not a
property is individually listed in the
National Register, the owner should
consult the listing of National Register °
properties in the Federal Register (found
in most large libraries). If access to the
Federal Register is difficult, the owner
should contact the appropriate SHPO for
this information.

(2) If the property is individually listed
in the National Register and the owner
believes it has lost the characteristics
which caused it to be nominated and
therefore wishes it delisted, the owner
should consult the SHPO and refer to
the delisting procedures outlined in 36
CFR Part 1202.

(3) Many listings in the National
Register include more than one structure
but are not designated historic districts.
Generally the structures in such listings
(if under single ownership) will be
treated for purposes of certification or
decertification of significance as in the
case of historic district listings except in
cases where the components of the
listing are judged by the Secretary of the
Interior to have been functionally
related historically to serve an overall
purpose such as a mill complex, an
industrial plant or a housing complex. In
such cases, if rehabilitation is planned,
the listing will be certified as a whole.
Any proposed demalition of components
of the listing will be considered at the
time that rehabilitation plans are
reviewed. The provisions of 167(n) and
280B will not apply if demolition is
undertaken as a part of certified
rehabilitation.

(4) If it is proposed that a structure
individually listed in the National
Register be moved as a part of a request

for certification of rehabilitation, the
owner must follow the procedures
outlined in 36 CFR 1202,16. Properties
listed in the National Register should be
moved only when there is no feasible
alternative for preservation. When a
property is moved, every effort should
be made to reestablish its historic
orientation, immediate setting, and
general environment,

(c) If the property is located within the
boundaries of a Registered Historic
District and the owner wishes the
Secretary to certify as to whether the
structure is or is not of historic
significance to the district, the owner
must complete Part 1 of the "Historic
Preservation Certification Application”
and submit it to the SHPO.

The following minimum
documentation is required:

(1) Name of owner;

(2) Name and address of structure;

(3) Name of historic district;

{4) Current photographs of structure;
photographs of the structure prior to
alteration if rehabilitation has been
completed; photograph(s) showing the
structure along with adjacent structures
on the street; and where applicable,
photographs of significant interior
features and/or spaces;

(5) Brief description of appearance
including alterations, distinctive
features and spaces, and date(s) of
construction;

(6) Brief statement of significance
summarizing how the building reflects
the values that give the district its
distinctive historical and visual
character, and explaining any
significance attached to the building
itself (i.e. unusual building techniques,
important events that took place there,
etc.).

(7) Sketch map showing structure's
location within the district; and

(8) Signature of property owner
requesting the evaluation.

(d) If an owner begins or completes
demolition or substantial alteration of a
structure in a Registered Historic
District without knowledge of Section
2124 of the Tax Reform Act
requirements for certification of non-
significance, he may request
certification that the structure was not
of historic significance to the district
prior to substantial alteration or
demolition in the same manner as stated
in (c). The owner should be aware,
however, of the requirements under the
Revenue Act of 1978 (92 Stat. 2900, 2903)
sections 701 (f) (2) (B) (iii) and 701 (f) (5)
(b) that the taxpayer must certify to the
Secretary of the Treasury that, at the
beginning of such demolition or
substantial alteration, he in good faith
was not aware of the certification
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requirement by the Secretary of the
Interior,

(e) If an owner wishes to obtain
certified rehabilitation status for a
building which has been moved (or is
proposed to be moved) into a Registered
Historic Distict or which is within a
Registered Historic District and which
has been moved (or will be moved)
elsewhere in the district, he must
complete Part 1 of the “Historic
Preservation Certification Application™
and, in addition to the minimum
documentation outlined above, should
submit documentation which discusses:

(1) The reasons for the move;

(2) The effect of the move on the
property's appearance (any proposed
demolition, proposed changes in
foundations, etc.);

(3) The new setting and general
environment of the proposed site;

(4) The effect of the move on the
distinctive historical and visual
character of the district.

Photographs showing the proposed
location must be sent with the
documentation. Properties included in
Registered Historic Districts should be
moved only when there is no feasible
alternative for preservation. When a
property is moved, every effort should
be made to re-establish its historic
orientation, immediate setting, and
general environment, ;

(f) Structures within Registered
Historic Districts will be evaluated for
conformance with the Secretary's
“Standards for Evaluating Structures
within Registered Historic Districts" as
set forth in § 1208.5.

(g) The SHPO will sign Part 1
indicating his recommendation as to the
significance of the structure and forward
Part 1, the photographs, and the map to
the Department of the Interior within 45
days after the ownér has submitted the
required information.

{(h) A preliminary certification of
significance may be requested by the
owner by filling out Part 1 of the Historic
Preservation Certification Application
and sending it to the SHPO. Preliminary
certification requests will be reviewed
by the SHPO for conformance with the
National Register criteria (36 CFR
1202.6) and/or the Secretary’s Standards
for Evaluating Structures within
Registered Historic Districts (§ 1208.5)
and for the State’s ability to handle the
future nomination or district
certification in a timely manner. The
SHPO is not compelled to sign the
application form even if he believes the
property meets the necessary criteria,
The SHPO shall forward the application
with his recommendation to the
Secretary for review. The Secretary

shall notify the applicant and the SHPO
of the preliminary certification decision.
The time frames applicable to other
certification of significance requests
shall apply to preliminary certification
requests also.

(i) In certain cases where it is difficult
to make a determination of significance
because it is impossible to determine the
amount of remaining historic fabric (i.e.
where metal screening obscures
facades) or where a substantial question
exists about the degree of physical
deterioration and/or structural damage,
but an owner wishes to attempt certified
rehabilitation, it may be necessary to
make a certification of significance
conditional upon approval of the
completed rehabilitation. A conditional
certification indicates that the property
appears to have the potential to meet
National Register criteria for listing or to
contribute to a district but will not be
considered a certified historic structure
until such time as the property is
individually listed or, in the case of a
building within a Registered Historic
District, a certification of rehabilitation
is issued.

(j) Once the significance of a structure
located within a Registered Historic
District has been determined by the
Secretary, written notification will be
sent to the property owner and the
SHPO in the form of a certification of
significance or conditional certification
or as a notice that the structure does not
contribute to the historic significance of
the district. Written notification will be

. made within 30 days of receipt of Part 1

of a “Historic Preservation Certification
Application,” with documentation as
specified above. In cases where Part 1
and Part 2 are submitted together,
review of Part 1 will be completed
within 30 days, but notification to the
owner for both Part 1 and Part 2 will
generally be made within 45 days.

(k) When a preliminary certification of
significance has been made for a
building proposed for individual listing
in the National Register or for inclusion
within a district proposed for listing or
certification, the preliminary
certification will automatically be
finalized as of the date of individual
listing on the National Register or the
date of listing or certification of the
historic district. If information included
in the nomination or district
documentation differs substantially from
that reviewed with the preliminary
certification request, however, the
Secretary may choose to review the
preliminary request a second time with
the new information provided and to
make a judgment as to whether a

structure should remain designated a
certified historic structure.

§ 1208.5 Standards for evaluating
structures within Registered Historic
Districts.

(a) Structures located within
Registered Historic Districts are
reviewed by the Secretary for
conformance to the following
"Standards for Evaluating Structures
within Registered Historic Districts.”
These standards shall be used by the
SHPO in making recommendations to
the Secretary.

(1) A structure contributing to the
historic significance of a district is one

» which by location, design, setting,

materials, workmanship, feeling and
association adds to the district's sense
of time and place and historical
development.

(2) A structure not contributing to the
historic significance of a district is one
which detracts from the district’s sense
of time and place and historical
development; or one where the integrity
of the original design or individual
architectural features or spaces have
been irretrievably lost; or one where
physical deterioration and/or structural
damage has'made it not reasonably
feasible to rehabilitate the building.

(3) Ordinarily structures that have
been built within the past 50 years shall
not be considered eligibile unless a
strong justification concerning their
historical or architectural merit is given
or the historical attributes of the district
are considered to be less than 50 years
old.

(b) A condemnation order may be
presented as evidence of physical
deterioration of a building but will not of
itself be considered sufficient evidence
to warrant certification of non-
significance. In certain cases it may be
necessary to submit a structural
engineer's report to document physical
deterioration and/or structural damage.

§ 1208.6 Certifications of rehabilitation.

Property owners desirous of having
rehabilitations of certified historic
structures certified by the Secretary as
being consistent with the historic
character of the structure or district in
which the structure is located, thus
qualifying as “certified rehabilitations,”
shall comply with the following
procedures:

(a) Complete Part 2 of the “Historic
Preservation Certification Application”
and submit it to the SHPO. The
application may describe a proposed
rehabilitation project, work in progress,
or a completed rehabilitation. In all
cases, however, photographs showing
the appearance of the structure prior to




83494

Federal Register / Vol. 45, No. 246 |/ Friday, December 19, 1980 / Rules and Regulations

rehabilitation, both on the exterior and
on the interior, must accompany the
application. Other documentation, such
as sketch plans and elevation drawings,
may be necessary to evaluate certain
rehabilitation projects. Where such
documentation is not provided, review
and evaluation cannot in some cases be
completed. Owners who undertake
rehabilitation projects without prior
approval from the Secretary do so at
their own risk.

(b) If the work described in Part 2 of
the application form is not completed,
the appropriate SHPO shall review the
proposed project as to whether or not
the project is likely to meet the
Secretary of the Interior’s “Standards
for Rehabilitation" and forward the
application and written
recommendations to the Secretary. This
shall be done within 45 days of receipt
of the documentation detailed in
paragraph (a) of this section.

(c) Upon receipt of the application
describing the proposed project and the
recommendation of the SHPO, the
Secretary shall determine, normally
within 45 days, if the proposed project
does not meet the “Standards for
Rehabilitation.” If the proposed project
is consistent with the “Standards for
Rehabilitation,” the owner shall be
advised of necessary revisions to meet
such standards and be encouraged to
work with the SHPO to bring the project
into conformance. These notifications
will be made in writing.

(d) Once a project has been approved,
substantive changes in the work as
described in the application should be
promptly brought to the attention of the
Secretary by letter to insure continued
conformance to the Standards; such
changes do not require a new “Historic
Preservation Certification Application.”

(e) When the rehabilitation project
has been completed, the owner shall
notify the appropriate SHPO in writing
of the project completion date and shall
sign a statement that, in the owner's
opinion, the completed rehabilitation
meets the Secretary's “'Standards for
Rehabilitation™ and is consistent with
the work described in Part 2 of the
“Historic Preservation Certification
Application." At this time the owner will
be requested to provide photographs of
the completed rehabilitation project;
other documentation that the SHPO
believes is necessary to make a
recommendation to the Secretary; and
his social security or taxpayer
identification number. Certifications will
be issued to rehabilitations which have
been carried out in accordance with
proposed plans previously approved by
the Secretary.

(f) The SHPO shall forward his
recommendations as to certification to
the Secretary within 45 days of receipt
of the project completion date and
documentation described in paragraph
(e) of this section.

(g) The completed project may be
inspected by an authorized
representative of the Secretary to
determine if the work meets the
“Standards for Rehabilitation.” The
Secretary reserves the right to make
inspections at any time after completion
of the rehabilitation and to withdraw
certification of the rehabilitation upon
determining that the project does not
meet or no longer meets the Secretary’s
“Standards for Rehabilitation” as
completed.

(h) Notification as to certification
shall be in writing and will normally be
made by the Secretary within 15 days of
receipt of the SHPO's recommendations
if the proposed rehabilitation had been
previously approved by the Secretary.
Otherwise, notification will normally be
made within 45 days.

(i) In the event that the completed
rehabilitation project does not meet the
“Standards for Rehabilitation,” an
explanatory letter will be sent to the
owner. An appeal from this decision
may be made by the owner pursuant to
§ 1208.10 herein. A rehabilitated
structure not in conformance with the
“Standards for Rehabilitation' and
which is determined to have lost those
qualities which caused it to be
nominated to the National Register, will
be removed from the Register in accord
with U.S. Department of the Interior
regulations 36 CFR 1202.17 or, if it has
lost those qualities which caused it to be
designated a certified historic structure,
it will be certified as non-significant (see
§§ 1208.4 and 1208.5). In either case, the
delisting or decertification is considered
effective as of the date of issue and is
not considered to be retroactive.

(j) A preliminary determination that a
rehabilitation project is consistent with
the Secretary's “Standards for
Rehabilitation” may be made for
structures not yet designated certified
historic structures, although issuance of
a certification of rehabilitation will be
made only for certified historic
structures. Such a determination may be
requested by the owner by completing
part 1 and 2 of a “Historic Preservation
Certification Application.” In cases
where such a determination is requested
for a property which is not yet listed in
the National Register or for a property
located in a State or local district which
has not yet been certified, see
§ 1208.4(h). A determination that
rehabilitation of a structure not yet
designated a certified historic structure

meets the Secretary's “Standards for
Rehabilitation' does not constitute a
certification of rehabilitation but does
provide an owner with guidance as to
the appropriateness of the
rehabilitation. It should be understood
that additional research on the structure
and/or the district may affect the
Secretary’s final determination as to
whether the rehabilitation project is
consistent with the Secretary's
“Standards for Rehabilitation."

(k) SHPO's will be notified in writing
of all rehabilitation certification
decisions made by the Secretary.

§ 1208.7 Standards for rehabilitation.

(a) The following “Standards for
Rehabilitation," a section of the
Secretary's "“Standards for Historic
Preservation Projects,” shall be used to
determine if rehabilitation of a certified
historic structure qualifies as “certified
rehabilitation.” The Standards shall be
applied taking into consideration the
economic and technical feasibility of
each project; in the final analysis,
however, the rehabilitation must be
consistent with the historic character of
the structure and/or the district in which
it is located.

(1) Every reasonable effort shall be
made to provide a compatible use for a
property which requires minimal
alterations of the building, structure, or
site and its environment, or to use a
property for its-originally intended
purpose.

(2) The distinguishing original
qualities or character of a building,
structure, or site and its environment,
shall not be destroyed. The removal or
alteration of any historic material or
distinctive architectural features should
be avoided when possible,

(3) All buildings, structures, and sites
shall be recognized as products of their
own time. Alterations that have no
historical basis and which seek to create
an earlier appearance shall be
discouraged.

(4) Changes which may have taken
place in the course of time are evidence
of the history and development of a
building, structure, or site and its
environment. These changes may have
acquired significance in their own right,
and this significance shall be recognized
and respected.

(5) Distinctive stylistic features or
examples of skilled craftmanship which
characterize a building, structure, or site
shall be treated with sensitivity,

(6) Deteriorated architectural features
shall be repaired rather than replaced,
wherever possible. In the event
replacement is necessary, the new
material should match the material
being replaced in composition, design,
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color, texture, and other visual qualities.
Repair or replacement of missing
architectural features should be based
on accurate duplications rather than on
conjectural designs or the availability of
different architectural elements from
other buildings or structures.

(7) The surface cleaning of structures
shall be undertaken with the gentlest
means possible. Sandblasting and other
cleaning methods that will damage the
historic building materials shall not be
undertaken.

(8) Every reasonable effort shall be
made to protect and preserve
archeclogical resources affected by, or
adjacent to any rehabilitation project.

(9) Contemporary design for
alterations and additions to existing
properties shall not be discouraged
when such alterations and additions do
not destroy significant historical,
architectural, or cultural material, and
such design is compatible with the size,
scale, color, material, and character of
the property, neighborhood or
environment.

(10) Wherever possible, new additions
or alterations to structures shall be done
in such a manner that if such additions
or alterations were to be removed in the
future, the essential form and integrity
of the structure would be unimpaired.

(b) Guidelines and other technical
information to help property owners
formulate plans for the rehabilitation,
preservation, and continued use of
historic properties consistent with the
intent of the Secretary’s “Standards for
Rehabilitation,” are available from the
Heritage Conservation and Recreation
Service, U.S. Department of the Interior,
440 G Street N.W., Washington, D.C.
20243,

(c] In certain limited cases, it may be
necessary to dismantle and rebuild
portions or all of a certified historic
structure to stabilize and repair
weakened structural members and
systems. In such cases, the Department
of the Interior will consider such
extreme interventions as part of a
certified rehabilitation if (1) the
necessity for dismantling is justified in
supporting documentation; (2)
significant architectural features are
retained; and (3) adequate historic fabric
1s retained to maintain the architectural
and historic integrity of the overall
structure. Substantial alterations may be
subject to the provisions of section
}g7ln] of the Internal Revenue Code of

54,

_(d) Prior approval of a project by other
Federal, State and local agencies and
organizations does not ensure
certification by the Secretary for Federal
tax purposes. The Secretary’s Standards
take precedence over other regulations

and codes in determining whether the
historic character of the building is
preserved in the process of
rehabilitation and should be certified.

§1208.8 Certifications of statutes.

{a) State or local statutes which will
be certified by the Secretary of the
Interior. For the purpose of this
regulation, a State or local statute is a
law of the State or local government
designating, or providing a methed for
the designation of, a historic district or
districts. This includes any by-laws or
ordinances that contain information
necessary for the certification of the
statute. A statute must contain criteria
which will substantially achieve the
purpose of preserving and rehabilitating
buildings of historic significance to the
district. To be certified by the Secretary
of the Interior, the statute generally must
provide for a duly designated review
body, such as a review board or
commission, with power to review
propesed alterations to structures within
the boundaries of the district or districts
designate under the statute.

(b) When the certification of State
statutes will have an impact on districts
in specific localities, the Department of
the Interior urges State governments to
notify and consult with appropriate
local officials prior to submitting a
request for certification of the statute.

(c) State enabling legislation which
authorizes local governments to
designate, or provides local
governments with a method to
designate, a historic district or districts
will not be certified unless accompanied
by local statutes that implement the
purpose of the State law.

(d) Who may apply. Requests for
certification of State or local statutes
may be made only by the duly
authorized representative of the
government which enacted the statute.
The applicant shall certify in writing
that he or she is authorized by the
appropriate State or local governing
body to apply for certification.

(e) Statute certification process.
Requests for certification of State or
local statutes shall be made as follows:

(1) Requests for certification of
statutes shall be submitted to the
appropriate- SHPO and shall include the
following information:

(i) A request in writing from the Duly
Authorized Representative certifying
that he or she is authorized to apply for
certification. The request should include
the name or title of a person to contact
for further information and his or her
address and telephone number. The
authorized representative is responsible
for providing historic district
documentation for review and

certification prior to the first
certification of significance in a district
unless another responsible person is
indicated including his or her address
and telephone number.

(ii) A copy of the statute(s) for which
certification is requested, including any
by-laws or erdinances that contain
information necessary for the
certification of the statute.

(iii) Local governments shall submit a
copy of the State enabling legislation, if
any, authorizing the designation of
historic distriets.

(2) The SHPO shall review the
statute(s) and assess whether the
statute(s) contain criteria which will
substantially achieve the purposes of
preserving and rehabilitating buildings
of historic significance to the district(s)
based upon the standards set out above
in § 1208.8(a). If the statute(s) contain
such provisions and if, in the opinion of
the SHPO, this and other provisions in
the statute will substantially achieve the
purpose of preserving and rehabilitating
buildings of historic significance to the
district, the SHPO should recomimend
that the statute be certified.

(3) The SHPO shall forward the
request with the material submitted as
specified in § 1208.8(c) with his or her
written recommendation as to whether
the statute should be certified to the
Secretary.

The SHPO shall forward the request
with his or her recommendation within
45 days of receipt of the request from the
duly authorized representative, provided
the request is submitted in accord with
§ 1208.8(c) above. If this period has
expired without such action being taken,
the Duly Authorized Representative may
notify HCRS directly of this fact. HCRS
in turn will consult with the SHPO to
ensure that a review of the application
is completed in a timely manner.

(4) The Secretary shall review the
request and the recommendation of the
SHPO and make a decision as to
certification within 45 days of receipt of
the request. If the statute(s) contain
criteria which will substantially achieve
the purpose of preserving and
rehabilitating buildings of historic
significance to the district, the Secretary
will certify the statute(s).

(5) The Secretary shall provide
written notification to the Duly
Authorized Representative and the
appropriate SHPO when certification of
the statute is given or denied. If
certification is denied, the notification
will provide a justification for such
denial.

(f) Amendment or Repeal of statute(s).
State or local governments, as
appropriate, must notify the Secretary of
the Interior in the event that certified
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statutes are repealed. If a certified
statute is amended, the Duly Authorized
Representative shall submit the
amendment(s) to the SHPO for review in
accordance with procedures outlined
above. The SHPO shall forward the
amendment within 45 days of receipt
with his or her opinion as to whether the
amended statute continues to meet the
criteria outlined in § 1208.8(a) to the
Secretary. Written notification of the
Secretary's decision as to whether the
amended statute continues to meet these
criteria will be sent to the duly
authorized representative within 45 days
of receipt and to the SHPO.

§ 1208.9 Certifications of State or Local
Historic Districts.

(a) Generally the documentation on a
particular State or local historic district
must be submitted to the SHPO and the
district must be certified by the |
Secretary before the Secretary will
process requests for certification of
individual structures within a district or
districts established under a certified
statute.

(b) A State or local district will not be
considered a Registered Historic District
until the district itself has been certified
by the Secretary. Therefore, the
provisions of the Tax Reform Act will-
not apply to buildings within a State or
local district until the district has been
certified, even if the statute creating the
district has been approved or certified
by the Secretary.

(c) The Department of the Interior
considers the Duly Authorized
Representative requesting certification
of a statute to be the official responsible
for submitting district documentation to
the SHPO for certification. If another
person is to assume responsibility for
the district documentation, the letter
requesting statute certification shall
indicate that person's name, address
and telephone number. The Department
of the Interior considers the authorizing
statement of the Duly Authorized
Representative to indicate that the
jurisdiction involved wishes not only
that the statute in question be certified
but also wishes all historic districts
designated by the statute to be certified
unless otherwise indicated.

(d) The following documentation shall
be submitted on each district designated
under a State or local statute to the
appropriate SHPO and shall include the
following information:

(1) A concise description of the
general physical or historical qualities
which makes this a district; an
explanation for the choice of boundaries
for the district; descriptions of typical
architectural styles and types of
structures in the district.

{2) A concise statement of why the
district has significance and why it
substantially meets National Register
criteria for listing (see 36 CFR 1202.8)

{3) A definition of what types of
structures do not contribute to the
significance of the district as well as an
estimate of the percentage of structures
within the district that do not contribute
to its significance.

(4) A map showing all district
structures with, if possible,
identification of contributing and non-
contributing structures; the map should
clearly show the district's boundaries.

(5) Photographs of typical streets in
the district as well as major types of
contributing and non-contributing
structures (all photos should be keyed to
the map).

(e) The SHPO shall evaluate the
district using the National Register
criteria. Within 45 days of the receipt of
the district documentation, the SHPO
shall forward this information to the
Department of the Interior along with
his or her written recommendation as to
whether the district meets substantially
all the requirements for National
Register listing. If for some reason this
review period expires without a
recommendation being made, the Duly
Authorized Representative or another
person designated as responsible for the
district documentation may notify HCRS
directly of this fact. HCRS in turn will
consult with the SHPO to ensure that a
review of the district documentation is
completed in a timely manner.

(f) Districts designated by certified
State or local statutes shall be evaluated
using the National Register criteria (36
CFR 1202.8) within 45 days of the receipt
of the required documentation by the
Department of the Interior. Written
notification of the Secretary’s decision
will be sent to the Duly Authorized
Representative or to the person
designated as responsible for the district
documentation and the SHPO.

(g) Certificaton of such statutes under
this part in no way constitutes
certification of significance of individual
structures within the district or of the
rehabilitation by the Secretary for
purposes of section 2124.

(h) In cases where local districts
meeting the requirements for
certification also meet the requirements
for determinations of eligibility (36 CFR
Part 1204), these districts will be
determined eligible for listing in the
National Register at the time of
certification.

(i) Additional Districts.
Documentation on additional districts
designated under a State or local statute
that has been certified by the Secretary
of the Interior should be submitted to

the Secretary for certification following
the same procedure and including the
same information outlined in the section
above.

(j) Amendment or repeal of districts.
State or local governments, as
appropriate, should notify the Secretary
of the Interior if a certified district
designation is amended (including
boundary changes) or repealed. If a
certified district designation is amended,
the Duly Authorized Representative
shall submit documentation describing
the change(s) and, if the district has
been increased in size, information on
the new areas as outlined in § 1208.9(b).
A revised statement of significance for
the district as a whole should also be
included to reflect any changes in
overall significance as a result of the
addition or deletion of areas. Review
procedures shall follow those outlined in
§ 1208.9(c) and (d).

(k) The Department of the Interior
urges State and local review boards or
commissions to become familiar with
the standards used by the Secretary of
the Interior for certifying the
rehabilitation of historic structures and
to consider their adoption for local
design review.

§ 1208.10 Appeals.

(a) An appeal may be made from any
of the certifications or denials of
certification made pursuant to this part.
Such appeals must be in writing and
received by the Director, Heritage
Conservation and Recreation Service,
U.S. Department of the Interior, 440 G
Street, N.W., Washington, D.C. 20243
within 30 days of receipt of the decision
which is the subject of the appeal. The
appellant may request the opportunity
for a meeting with Director to discuss
the appeal. The Director, Heritage
Conservation and Recreation Service, or
his designee, will review such appeals,
the written record of the decision in
question, and shall notify the appellant
of his decision within 30 days of its
receipt unless the appellant is required
to submit additional information.

(b) In reviewing such appeals, the
Director shall consider: (1) Errors in
professional judgment; (2) additional
information provided; and (3)
substantial procedural errors before
rendering a final decision.

(c) The decision of the Director shall
be the final administrative decision on
the matter. Appeals pursuant hereto
should be mailed to the address noted
above.

[FR Doc. 80-39440 Filed 12-18-80; 8:45 am|
BILLING CODE 4310-03-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 35

[WH-FRL 1700-7]

State and Local Assistance; Grants for
Construction of Treatment Works

AGENCY: Environmental Protection
Agency (EPA).
AcTioN: Final rule.

sumMmARY: This regulation is to establish
the amount of construction grant funds
to be allotted to each State due to the
fact that the State of Ohio did not
obligate $23,902,130 million dollars of its
Fiscal Year 1978 funds (35.910-2(c]) and
to make known the procedure by which
the reallotment was determined.

It is essential that this regulation be
published as section 205(b)(1) of the
Clean Water Act requires that allotted
amounts not obligated by the end of the
initial allotment availability period “* *
* shall be immediately reallotted by the
Administrator in accordance with
regulations promulgated by him * * *",
Therefore, through this regulation, the
requirements of the Act are fulfilled and
the public is apprised of the additional
amounts available to the States for
grants for the construction of municipal
wastewater treatment facilities.

EFFECTIVE DATE: December 19, 1981,

FOR FURTHER INFORMATION CONTACT:
Harold P. Cahill, Jr., Director, Municipal
Construction Division, Office of Water
Program Operations, (202) 426-8986.
SUPPLEMENTARY INFORMATION: At the
close of the fiscal year 1978 allotment
availability period, (September 30, 1979),
all States and Territories except Ohio
had fully obligated their fiscal year 1978
allotments. Because issues arose
regarding the interpretation of EPA
policy on the method for determining
amounts which would be subject to
reallotment at the close of the fiscal
year, the reallotment of unobligated
funds as of September 30, 1979 had to be
delayed. These issues were resolved
and it was determined that $23,902,130
of Ohio's fiscal year 1878 allotment was
subject ta reallotment.

To distribute the $23,902,130 in
accordance with the requirements of
sections 205(c) and 205(e) of the Clean
Wa(ljcr Act the following procedure was
used.

_ 1. Applicable percentages (see

§ 35.910-8(a)) to reflect the absence of
an allotment for the State of Ohio, were
computed and applied to the $23,902,130.

2. Since section 205(e) of the Clean
Water Act requires that no State shall
receive less than one half of one percent
of an allotment, .5 percent of the
reallotment amount was computed
($119,511), and the 11 States whose
allotment was less than this amount had
their share raised to $119,511. By so
doing, the reallotment total rose from
$423,902,130 to $24,169,048; an increase
of $1,314,621. Since a supplemental of
$1,314,621 would not be provided, a
recomputation was necessary so that, in
raising 11 States to the .5 percent
minimum, the overall total would not
exceed the $23,902,130 reallotment
amount. This was calculated as follows:

a. An allotment for each of the eleven
States which were to receive .5 percent
of reallotment amount if total is
$23,902,130 instead of $24,169,048 was
first determined.

X $23,902,130
119,511 = $24,169,048 =

X = .988956 x $119,511
X = $118,190

b. Allotments for the 44 remaining
States/Territories after each of the 11
States, originally receiving less than .5
percent, receive $118,190 was then
computed in the following manner:

(1) The total allotment for the 11
States was first calculated. 11 x $118,190
or $1,300,090.

(2) The total allotment for the 44
States/Territories was calculated next.
$23,902,130 less $1,300,090 or $22,602,040.

(3) The applicable percentages for 44
States/Territories were converted to 100
percent and applied to the $22,602,040,

This is a technical amendment
affecting Agency procedure and will be
made effective immediately upon
publication.

Dated: December 9, 1980.
Douglas M. Costle,
Administrator.,

Accordingly, 40 CFR Subpart E is
amended by adding new § 35.916-11 to
read as follows:

§35.910-11 Reallotment of deabligated
funds of fiscal year 1978.

(a) Of the 4.5 billion appropriated by
Pub. L. 95-240 for fiscal year 1978,
$23,902,130 remained unobligated as of
September 30, 1979 and thereby became
subject to reallotment.

(b} The reallotment was computed by

988956

applying the percentages in § 35.910-
8(a), adjusted to account for the absence
of Ohio and readjusted to comply with
the requirements of § 35.910(d)
establishing a minimum allotment of .5
percent,

(c) These funds are added to the fiscal
year 1980 allotments and will remain
available through September 30, 1981
(see §§ 35.910-2(b) and 35.910-8).

(d) The $23,902,130 is allotted as
follows:

State Amount
§324 543
Alaska 118,190
Ari 196,050
Arkansas 169,880
Citforni =L T e 2,009,389
Col 232,191
Ce 279813
Del 118,190
Dist. of Columb 118,100
Florida 869,582
Georgia 490,736
Hawaii 200,367
Idaho 125,148
Minois 1,312,681
g 699,465
lowa 327 345
Kangas 222494
Ki L 369,430
Louisi 319,073
Maine 189,428
Maryl 701,974
M husetts. 746,591
gar 1,043,875
M 472,360
Mi J 244,147
Mi i 630,710
Montana 118,190
Nebrask 139,138
Nevada 118,180
New Hampsh 222,653
New Jersey 802,580
New Mexk 118,190
New York 2,684,060
North Carolina 500,590
Nerth Dakota 118,190
Okla 234,496
Oregon 327,888
P yiv 1,102,234
Rhode sland 182,719
South Carolina 297,352
South Dakota 118,190
T 381,354
Texas 1,102,708
Utah 118,190
Vermont 118,180
Virgini 495,392
W gl 447 046
West Virgini 452,493
Wisconsin 492,883
Wyoming 118,190
Guam 18,805
Puerto Rico 296,561
Virgin Islands 9,561
American S 15573
BIARL AL B R 35192
N. Mariana Isids 3,480
Total 23,902,130

|FR Doc. 80-39521 Filed 12-18-80; 8:45 am]
BILLING CODE 8560-29-M
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40 CFR Part 123
[SW FRL 1708-2]

Louisiana; Phase | Interim
Authorization of State Hazardous
Waste Management Program

AGENCY: Environmental Protection
Agency, Region 6.
ACTION: Approval of State program.

sumMMARY: The purpose of this notice is

to grant Phase I interim authorization to
the State of Louisiana for its hazardous

waste management program:

In the May 19, 1980, Federal Register
(45 FR 33063), the Environmental
Protection Agency (EPA) promulgated
regulations, pursuant to Subtitle C of the
Resource Conservation and Recovery
Act of 1976 (RCRA), to protect human
health and the environment from the
improper management of hazardous
wastes, Included in these regulations,
which become effective 6 months after
promulgation, were provisions for a
transitibnal stage in which States could
be granted interim program
authorization. The interim authorization
program will be implemented in two
phases corresponding to the two stages
in which an underlying Federal program
will take effect. On September 16, 1980,
the State of Louisiana applied to EPA for
Phase I interim authorization of its
hazardous waste management program.
On September 24, 1980, EPA issued in
the Federal Register (45 FR 63302) a
notice of the public comment period on
the State's application. An additional 30
day comment period was noticed by
Region 6 in the Federal Register on
October 17, 1980 (45 FR 68979) to solicit
comments on additional material
received in connection with the State's
application. All comments received
during these comment periods have
been noted and considered, as discussed
below.

The State of Louisiana is hereby
granted interim authorization to operate
the RCRA Subtitle C hazardous waste
management program in accordance
with section 3006(c) of RCRA and
implementing regulations found in 40
CFR 123 Subpart F.

EFFECTIVE DATE: December 19, 1980.
FOR FURTHER INFORMATION CONTACT:
Rena M. McClurg, Solid Waste Branch,
U.S. EPA, Region 6, 1201 Elm Street,
Dallas, Texas 75270, (214) 767-2645.
SUPPLEMENTARY INFORMATION: On July
3, 1980 the first draft application for
Phase I interim authorization under
RCRA in the nation was submitted to
me by the State of Louisiana. This draft
application reflected a program which
was put into effect almost a year before

the RCRA regulations were published in
the Federal Register. In our comments to
the State on the material presented in
the draft application, we identified four
major problem areas which had to be
addressed in the State's final
application. These areas were (1)
whether the universe of hazardous
waste covered by State regulations were
substantially equivalent to the universe
covered under RCRA, (2) whether the
draft Memorandum of Agreement
{MOA) complied with the requirements
of the model MOA prepared by EPA,
Region 6, (3) whether the State's interim
status standards for treatment, storage
and disposal facilities were
substantially equivalent to RCRA
standards and were enforceable against
all facilities whether or not they were
permitted, and (4) the lack of adequate
detail in the Program Description
Section of the draft application.

On September 24, 1980, I had noticed
published in the Federal Register
inviting the public to offer comments on
the Louisiana Application for Phase I
Interim Authorization of its Hazardous
Waste Management Program at a public
hearing to be conducted by Region 6 on
October 23, 1980. This notice also
invited the public to submit written
comments on the Louisiana application
to Region 8 by October 30, 1980. After
this notice appeared in the Federal
Register EPA received amendments to
the application from the State. In order
to provide an opportunity for the public
to comment on these new materials a
second notice was published in the
Federal Register on October 17, 1980,
This notice invited written public
comment on the additional materials by
November 17, 1980.

A lengthy and spirited public hearing,
conducted by Region 6 was held on the
evening of October 23, 1980, in Baton
Rouge, Louisiana. Nineteen
presentations were made at this hearing.
In addition, between September 23, 1980,
the beginning of the first public
comment period and November 17, 1980,
the close of the second public comment
period, Region 6 received thirty-six
written comments on the Louisiana
application. All comments, if they
complied with the time constraints of
the Federal Register notices, whether
presented at the hearing or in writing,
were reviewed and considered in
reaching a decision on the Louisiana
Application for Interim Authorization.

Of the fifty-five public comments
reviewed by Region 6 (19 at the hearing,
36 in writing) on the Louisiana
Application for Phase I Interim
Authorization, 27 commenters favored
granting the State Phase I authorization,

22 commenters opposed granting the
State Phase I authorization, 5
commenters supported granting Phase |
authorization subject to specific
conditions and 1 commenter neither
supported nor opposed authorization.
The subject matter of the comments
ranged the gamut from the very general
to the extremely particular, from specific
procedural challenges to broad program
evaluations, To simplify summary of the
comments and their responses similar
comments are grouped together for one
response. Where one commenter
addressed more than one issue the
summary and response is given
according to the subject matter of the
issue. As a result a commenter who
raised several issues should find the
response to each issue he or she raised
in the section covering that issue and
not in a single section covering all the
issues raised by him or her. The
summary is presented generally in the
order of subjects which received the
most comment first and those receiving
fewer comments presented last.
However this format is adhered to
loosely to permit related comments to be
presented in sequence.

Comment—Nineteen commenters
stated that they found Louisiana's
Hazardous Waste Management Program
to be substantially equivalent to the
Federal Program under RCRA and the
regulations published in 40 CFR Part 123,
Subpart F. Based upon this finding they
concluded that EPA should grant the
State Phase I Interim Authorization.

Response—EPA agrees with this
assessment of the standard it must
apply under RCRA and 40 CFR 123
Subpart F. RCRA Section 3006(c) states
“The Administrator shall, if the
evidence submitted (in a State
application) shows the existing State
program to be substantially equivalent
to the Federal program under this
subtitle, grant interim authorization to
the State to carry out such program in
lieu of the Federal program * * *." The
intent of Congress as manifested in this
section was twofold: First, Congress
wished to maximize State participation
in the Federal hazardous waste
program; Second, Congress wished to
allow the States a period of time to
develop a program which was
equivalent and consistent with the
Federal program. Consequently, it
created a unique status of temporary
authorization which permits a State to
operate the Federal program while at the
same time it is furthering the
development of that program for final
authorization.

Nevertheless, to receive interim
autherization a State must demonstrate
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the “substantial equivalence” of its
program to the Federal program. Once a
state has demonstrated substantial
equivalence “the Administrator shall
grant interim authorization", applying
this standard, as elaborated in 40 CFR
Part 123 Subpart F. EPA has concluded
that Louisiana has met the test of
substantial equivalence and should
receive Phase I interim authorization.
Comment—Seventeen commenters
supported authorization of the
Hazardous Waste Management Program
in the State of Louisiana because the
burden placed upon the regulated
community of functioning under a dual
regulatory system was clearly not the
intent of RCRA. As a corollary they
asserted that if authorization were
denied to the State and a double system
imposed, the cost of operating dual
programs would be great and would
undoubtedly be passed on to the
consumer. .
Response—While EPA recognizes that
the policy of RCRA Section 3006 favors
the authorization of State programs in
part to relieve a burden on the regulated
community, EPA disagrees with the
contention that Congress intended this
to be a standard for the granting of
interim authorization of a State program.
If a State program cannot evidence
substantial equivalence to the Federal
program then, under RCRA, interim
authorization cannot be granted,
notwithstanding the burdens placed
upon the regulated community. That is
not to say, however, that eliminating the
burden of a dual regulatory system
should not or does not operate as an
incentive for the States and EPA alike to
help achieve the substantial equivalence
of a State program. The incentive to
operate a cost-effective national
hazardous waste management program,
which eliminates costly dual operations
through the participation of the States,
should provide and equally strong
impetus for States to meet the
requirements of interim authorization.
Comment—Two commenters stated
they had been inspected by the State but
not by the Federal Government. They
felt that this illustrated the State's
ability to operate a hazardous waste
management program, and therefore,
supported authorization.
Response—EPA agrees that Louisiana
has demonstrated a capacity to operate
@ State program in hazardous waste
management. EPA also agrees that,
provided the State meets the standards
for State program requirements under
RCRA, the appropriate division of labor
is for the State to operate the program
and for EPA, through its oversight
responsibilities, to supervise the State to
assure compliance with the laws,

regulations and policies of the Federal
program.

Comment—Eleven commenters felt
that the State of Louisiana lacks the
commitment to responsibly operate the
Federal hazardous waste program. This
opinion was based on the past
performance of the State in the air,
water and hazardous waste programs.

Response—The basis for EPA's
decision to authorize a State’s
hazardous waste program for Phase I is
not past effectiveness but substantial
equivalence with the Federal program.
EPA had suggested, in its proposed
regulations on approving state programs,
that past performance or track record be
used as a criteria for approval. That
proposal was deleted from the final
regulations governing the interim
authorization approval process. EPA has
taken the position that the approval
decision must be primarily concerned
that the program perform in an effective
and comprehensive manner in the
future. ;

Accordingly, whatever limitations or
problems existed with Louisiana
environmental programs in the past,
EPA considers the following future
indicators of primary importance: (1)
The Department of Natural Resources
(DNR) now operates under
comprehensive new legislation in the
hazardous waste management program;
(2) Regulations and policies
implementing this new legislation have
been passed and are substantially
equivalent to the RCRA Phase I
regulations; (3) The solid and hazardous
waste, air, water and nuclear
environmental programs were
reorganized from their respective
departments into one department under
one office which should improve
program administration, consistency
and coordination of these environmental
programs, Moreover, the DNR has begun
to enforce its state regulations as
evidenced by commencement of some
administrative permit adjudications and
enforcement actions. Notwithstanding
the testimony at the October 23, 1980,
public hearing which questioned the
adequacy of the state program in times
past, EPA believes that in the overall,
DNR is making progress in overcoming
those alleged deficiencies to the extent
that DNR should be given an
opportunity to operate what is otherwise!
a substantially equivalent program. EPA
also recognizes that Phase I
authorization is a test-run which it will
evaluate through its oversight role, and
can withdraw if the State does not meet
its commitments.

Comment—Ten commenters wanted
Phase I Interim Authorization denied
because the State lacked the ability to

adequately enforce a hazardous waste
program. Personnel, funding and
equipment were cited as reasons for
poor enforcement on the part of the
Louisiana hazardous waste program.

Response—EPA believes that, while
these comments reflect a negative view
of the States track record, the State
program requirements set forth in the
application provide the basis for new
commitment to enforce a comprehensive
program. Before Act 334 of 1978 and Act
449 of 1979 were passed, Louisiana had
very little authority over the disposition
of hazardous waste. These statutes and
their regulations provide the State of
Louisiana with comprehensive authority
to enforce its hazardous waste program.
The reorganization of the State's
environmental programs into one office
under one department should improve
the administration of this program and
enhance its capacity to conduct a
rigorous enforcement program.

The Louisiana program is now funded,
in part, by fees collected for hazardous
waste facility permits. This has enabled
the State program to offer competitive
salaries to environmental program staff
and has vastly improved the quality of
personnel in the State program. DNR
should also be able to upgrade its
equipment inventory as well under the
new funding system.

EPA, through oversight responsibility
must monitor the State’s enforcement
program. The MOA and the RCRA
grant-in-aid entered into by the State
and EPA, establish the procedure for
oversight and the terms of the State's
accountability for compliance
monitoring and enforcement. These
agreements enable EPA to track the -
State's enforcement process and
determine if the State is meeting specific
commitments which it agreed to
accomplish. The RCRA grant-in-aid
awarded to the Department of Natural
Resources will function like a contract
between the State and EPA. EPA agrees
to pay the State if the State performs
certain program activities. If through
EPA’s oversight and grant review it
determines that the State is not meeting
its commitments funding and
authorization can be withdrawn. Also,
under RCRA Section 3008(a)(2) EPA can
commence enforcement actions for
violations of RCRA in authorized States

Comment—Ten commenters opposed
the granting of Phase I Interim
Authorization to the State because the
State program lacks funding and
personnel to adequately operate the
program.

Response—EPA has required a State
applying for interim authorization to
demonstrate the amount of funding and
staff available for operation of the
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program. This information is a part of
the State application and is a major
factor to be evaluated by EPA in
reaching a decision whether or not to
authorize the State program. In order to
apply a uniform national standard for
evaluating the adequacy of State funds
committed to hazardous waste
management, EPA has published in its
“Guidance Manual on Interim
Authorization" an estimate of the
staffing requirements necessary for each
state program to operate a federal
program in their State. These staffing
projections were based on the size of
the State and the amount of waste
generated in the State, They were also
divided into separate projections for -
Phase I programs and Phase Il programs.

Under EPA's criteria for adequate
staffing it is estimated that Louisiana
should have 24 positions to operate a
Phase I program. EPA believes that the
State of Louisiana has demonstrated in
its application that it will have adequate
funds to pay for more staff than EPA
requires for Phase [ program
management. The Office of
Environmental Affairs has allocated 32
full time positions for the hazardous
waste program. Of the positions
allocated, 28 positions are filled and 4
are currently vacant. In addition, the
Department of Public Safety provides 12
full time positions to their hazardous
waste unit which were established by
this Department especially to deal with
hazardous waste transportation.

The Office of Conservation and the
Department of Agriculture have also
designated staff to conduct their part of
the hazardous waste management
program. The total number of positions
is in excess of EPA's staffing projections
for the State program. Consequently
EPA is constrained to find the program
inadequately staffed for Phase I
authorization, However, it will be EPA's
responsibility in the exercise of its
oversight role, to insure after the State is
authorized that it maintains adequate
funding and staff to operate the program
according to the commitments set out in
the application.

Comment—Five commenters opposed
authorization and stated their
preference for EPA to retain control of
the hazardous waste management
program in the State of Louisiana.

Response—EPA believes the
Louisiana program is substantially
equivalent to the Phase I Federal
program. Without a demonstration that
information supplied by the State in its
application fails to meet the test of
substantial equivalence, EPA has no
discretion to deny Phase 1 authorization
to the State solely because there is a
preference for Federal, as opposed to

State, management of the program.
Consequently, EPA believes that all else
being equal, if the State meets the test
for authorization EPA must authorize
and cannot opt to manage the program
within the State itself.

Notwithstanding the granting of
Interim Authorization, EPA retains a
substantial degree of control. First, the
MOA, which is part of interim
authorization expressly reserves to EPA
the right to inspect any hazardous waste
management facility, generator or
transporter which it believes is not in
compliance with RCRA, the right to act
unilaterally where it believes there is an
imminent and substantial endangerment
to health and the environment and other
regulatory options, Also, there is
statutory authority (See Sec. 3006(e),
RCRA) for withdrawal of Interim
Authorization where EPA finds the
program is not being administered in
accordance with the substantial
equivalence standard.

Comment—A number of commenters
stated a preference for delegation of the
hazardous waste program to the State,
butfelt that the Federal Government
should retain control of the program
until the State has acquired more
experience in operating environmental
programs.

Response—EPA believes that it
cannot withhold Phase I Authorization
because of lack of experience of the
State agency. One of the Congressional
purposes in enacting the two stage
authorization process in RCRA was to
allow states, whose programs were not
equivalent to the RCRA program, to
begin operating a federally-sanctioned
program while making necessary
changes to reach equivalence with the
Federal program. While the Office of
Environmental Affairs is new to the
State of Louisiana, comprehensive
hazardous waste management programs
are new or just in the process of being
organized in almost all the States in the
nation. Louisiana has more experience
in this area than most States. Because
this lack of experience is the state of the
art in the nation, Congress decided that
hazardous waste management
experience was not to be a criteria upon
which EPA could base a decision to
grant or deny interim authorization.

Comment—Five commenters stated
that Louisiana’s small generator
exemption was a burden and expense to
the regulated community. They
requested that Louisiana adopt a
specific guantity for small generator
exemptions. The State's ability to deal
with exemplions on a case by case basis
was questioned. The commenters felt
that this process would cause a drain on
the State's funds and affect the ovérall

function of the hazardous waste
program.

Response—EPA has the power to
grant Phase I authorization to State
hazardous waste management programs
only to the extent that the State program
is equivalent or substantially equivalent
to the Federal program (See 40 CFR
123.121(g)(2)). Under RCRA Section 3009
a state is not preempted from exercising
its authority to require standards which
are more stringent than the Federal
requirements. EPA does not have the
authority to limit a State in its authority
to mandate more stringent standards.
Only the state legislative and
administrative process can address
issues arising out of such standards.
Consequently, issues affecting small
generators, who would be exempted
from regulation under the federal
program, but not exempt from the State
program, must be addressed through
appropriate State authorities.

Comment—Five commenters
challenged Louisiana's use of two
divergent extraction procedure toxicity
tests, the Federal EP toxicity test and
the state test which incorporates the Sax
Manual. The commenters maintained
that the use of two different test
procedures was confusing and although
it was designed to provide more
stringent standards than the federal EP
toxicity standard, in reality the
requirement of both methods is
repetitious, excessive, and uhnecessary.
In addition, the Sax Manual itself was
challenged for being neither quantitative
nor qualitative enough to be used as a
reasonable test of hazardous toxicity.

Response—The use of the EP toxicity
test to determine hazardous toxicity is
an element of the Louisiana definition
which is essential to the finding that the
State's universe of regulated wastes is
substantially equivalent to that of the
Federal program. The Sax Manual is not
considered substantially equivalent to
the EP toxicity test. Accordingly, the
two procedures may not be used in the
alternative and the Sax Manual is not
approved as a part of the Louisiana
Phase [, Interim Authorization program.
However, to the extent that use of the
Sax Manual in addition to the EP
toxicity test might allow regulation of
toxic wastes not covered by the Federal
program, its use is considered to provide
a more stringent hazardous toxicity
standard.

While EPA would not authorize the
Louisiana program to include this more
stringent standard (40 CFR
123.121(g)(1)). neither does EPA have the
authority to limit the State in its use.
(For further details on this point see
discussion under previous comments).
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Comment—One commenter stated
that the use of two toxicity extraction
procedures tests and the use of both
EPA and Louisiana hazardous waste
lists was inconsistent with federal
program requirements. As such it was
sufficient basis for disapproval of the
Louisiana program. The commenter
cited 40 CFR 123.128(a) and 40 CFR
123.32 as authority for his
recommendation to deny authorization.

Response—{See discussion to the
previous two comments for authority of
the State under RCRA to establish more
restrictive program requirements).

40 CFR 123,32 cited by the commenter
is a requirement specific to final
authorization and does not apply to the
Louisiana application for Phase I
authorization under consideration at
this time. Regulations specifically
outline interim authorization
requirements for Phase I and Phase Il in
40 CFR Part 123, Subpart F. 40 CFR
123.128(a) requires that a State program
can be authorized only if it controls a
universe of hazardous waste which is
nearly identical to that of the Federal
program. This requirement is
established as a minimum standard at
this time. Any state program
requirement which exceeds a federal
program requirement is determined, at
this point in the state authorization
process, as solely within the authority of
the State to require and enforce. The
commenter's point is well-taken when
considering the Louisiana application
for final authorization at some future
time. At that time the State and EPA will
have to review all State requirements
not only for equivalence with. their
federal counterparts but also for
consistency with the total federal
regulatory scheme.

Comment—One commenter stated
that Louisiana hazardous waste
transportation regulations were not
stringent enough and should forbid
transportation of hazardous waste by
rail, highway, or over water.

Response—An absolute prohibition
against the transportation of hazardous
waste over water, rail or highway is
neither required by the Federal program
nor required for finding that a State
program is substantially equivalent to
the Phase 1 RCRA program. In fact, such
a prohibition would render it impossible
to move most hazardous waste to sites
where it can be properly disposed,
treated, or stored.

EPA's regulatory program (and those
of states having substantially equivalent
schemes) is believed to strike a balance
between the dangers of human health
and the environment attached to the
transport of hazardous waste and the
dangers of not transporting the waste to

appropriate, regulated facilities
designed to achieve safe disposal.

Comment—Four commenters objected
to the State agency's policy of
constraints on public participation in the
agency's enforcement process.

Response—These comments were
based upon past experience by citizens
who wished to intervene in agency
enforcement proceedings and not with
the new provisions of the State
application on this subject. EPA believes
that the assurances provided by the
State, in its application, in compliance
with 40 CFR 123.128(f)(2)(ii)(b), add
important procedures to enhance the
rights of the public to participate in the
State enforcement process. These
assurances as they are administered by
the State, should meet some of the
objections raised by the commenters.
EPA oversight should help to assure that
these program requirements are met.
EPA invites the public to comment on
the State's performance on this and
other state program requirements, to
assist in the required semi-annual state
program evaluation.

Comment—The Louisiana Department
of Agriculture’s legal authority to
regulate waste pesticides and pesticide
containers and the authority of the
Department of Natural Resources to
delegate its authority over waste
pesticides and pesticide containers were
challenged. The commenter also stated
that the Attorney General's explanation
did not clearly demonstrate this
authority.

Response—The Attorney General of
Louisiana has certified to EPA in the
State application that the laws of the
State of Louisiana provide adequate
authority to carry out the program set
forth in the “Program Description.” Part
of the Program Description includes the
detailed coordination between DNR and
the Department of Agriculture as it
relates to the disposal of waste
pesticides. Sections 1623 A, B, C, of the
Louisiana Pesticide Control Act give the
Agriculture Commission extensive
powers over pesticide management.
Additionally, Sections 1603 and 1602(1)
of the Louisiana Pesticide Law give the
commissioner additional powers over
the conditions and restrictions
governing the use and handling of
pesticides. Consequently, EPA relies on
the opinion of the Attorney General of
Louisiana that DNR has the authority to
coordinate the regulation of waste
pesticides with the Department of
Agriculture as set forth in its
regulations.

Comment—Three commenters

- objected to permits which the State

might issue if the State were granted
Phase‘l Interim Authorization.

Response—Phase I Interim
Authorization does not include the
issuance of RCRA permits. The State
may choose to continue its permit
issuance procedures for existing
facilities but new facilities cannot begin
operation until a RCRA permit is
obtained. This will not occur until the
State is authorized for Phase II; only
then will they have the authority to
issue RCRA permits,

Comment—One commenter made
specific reference to the Agency’s
neglect in not following the proper
regulations to provide adequate public
notice of the public hearing held on
October 23, 1980. The commenter cited
three reasons to support the allegation
of improper public notice; (1) Failure by
EPA to comply with 40 CFR 25.1-25.5 in
publishing the notice for the Phase 1
Interim Authorization Hearing, (2)
Improper interpretation by EPA that 40
CFR 123 notice requirements negated 40
CFR 25 notice requirements, and (3)
Failure by EPA to meet the notice
requirements of 40 CFR 123.

Response—EPA believes it complied
with the applicable regulations in
noticing the hearing on Louisiana’s
application for Interim Authorization.
EPA regulations (40 CFR Part 25),
contain general public participation
requirements for RCRA, as well as other
environmental legislation. The Preamble
to Part 25 defers public participation
requirements for RCRA until publication
of the Consolidated Permit Regulations,
40 CFR Parts 122-123. These regulations
are now effective and Section 122.1(e),
Public Participation states “This rule
establishes the requirements for public
participation in EPA and State permit
issuance, enforcement, and related
variance proceedings; and in the
approval of State RCRA, UIC, NPDES,
and 404 programs. These requirements
carry out the purposes of the public
participation requirements of 40 CFR
Part 25 (Public Participation), and
supersede the requirements of that Part
as they apply to actions covered under
Parts 122, 123, and 124.”" (emphasis
added) (See following comment
regarding proper notice of hearing for a
discussion of item 3.)

Comment—Eleven commenters stated
they had not received adequate or
proper notice of the time, place, and
purpose of the hearing. In addition, six
of the nineteen commenters requested
that a second hearing be held and
properly noticed to allow the
participants to prepare presentations for
a second hearing.

Response—EPA was required to give
thirty (30) days notice of the October 23,
1980, public hearing in three ways.
These are (1) by publication in the
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Federal Register, which was done, (2) by
publication in enough of the largest
newspapers in the state to attract
statewide attention, which was done,
and (3) by mailing to the persons on the
state agency mailing list and to other ,
persons believed to be interested.

The third requirement was complied
with in the following ways. EPA mailed
a timely notice of the hearing to in
excess of 5,000 persons on its mailing
lists, acting in the belief that a current
state agency mailing list was included
therein, It turns out that a small
proportion of those on the most recent
state list are included in the list to whom
EPA sent notice.

In addition to the foregoing notices,
the DNR mailed to all on the state
mailing list approximately sixteen days
prior to the hearing, its Hazardous
Waste Bulletin which contained a notice
of the Interim Authorization hearing.
This notice contained the information
required in the EPA regulations (40 CFR
123.135(a)).

Comment—Several commenters
stated that the substance of the
application was not available in a
prepared summary and available for the
public to use in preparation for the
hearing. They stated that this placed
them at a disadvantage and
compromised their ability to comment
on the State application.

Response—EPA’s regulations
governing procedures for approval of a
State's application require notice of
receipt of the application and the
availability of it for inspection and
copying (See 40 CFR 123.135(a)), There
is no requirement to summarize the
application. There are many good
reasons for the absence of such a
requirement. This could result in public
comment, not on the state's application
but to the summary. This would erode
the purpose of the public comment
process which is public involvement in
the evaluation of the application.

The length and complexity of the
Louisiana application would require that
a summary would necessarily be
subjective. While many might agree that
such a summary would be reasonable,
undoubtedly some would not. No
attempt to summarize the application
. would be satisfactory to all. Therefore,
EPA has concluded that it is in the best
interest of the public comment process
not to summarize the application.

The State of Louisiana is hereby
granted interim authorization to operate
the RCRA Subtitle C hazardous waste
management program in accordance
with section 3006(c) of RCRA and
implementing regulations found in 40
CFR 123 Subpart F.

Dated: December 19, 1880,
Adlene Harrison,
Regional Administrator.
[FR Doc. 8039441 Filed 12-18-80, 8:45 am]
BILLING CODE 6560-30-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 15
[FCC 80-706)

Stern Electronics, Inc.; Sega
Enterprises, Inc.; Atari Inc.; Petitions to
Stay the January 1, 1981 Date When
Coin Operated Electronic Games
Require Certification

AGENCY: Federal Communications
Commission.

ACTION: Stay of compliance date for
final rule.

SuMMARY: In response to several
petitions from manufacturers of coin
operated electronic games, the
Commission stayed the certification for
requirements for these games pending
resolution of two petitions for
rulemaking to reclassify these games as
Class A computing devices. Coin
operated games manufactured after
January 1, 1981 must carry the interim
label warning that they have not been
tested and may cause interference to
radio and TV reception.

EFFECTIVE DATE: December 4, 1980. The
date when coin-operated electronic
games must be certified is stayed from
January 1, 1980 until October 1, 1981,
FOR FURTHER INFORMTION CONTACT:
Herman Garlan or Sydney Bradfield,
Office of Science and Technology (202—

'653-8121 or 202-653-8131).

SUPPLEMENTARY INFORMATION:

In the matter of Stern Electronics Inc.,
Sega Enterprises Inc,, Atari Inc.:
Petitions to stay the January 1, 1981 date
when coin operated electronic games
require certification (§ 15.834(a)).

Order Staying the January 1, 1981
Compliance Date for Coin Operated
Electronic Games

Adopted: December 4, 1980
Released: December 10, 1980.

1. The Commission has before it the
above mentioned petitions requesting a
stay of the date for which certification is
required for coin-operated electronic
games,

2. Electronic games are considered
Class B computing devices under the
Commission's new rules in Part 15
which are designed to control the
interference potential of digital
electronic equipment (defined as

computing devices) to radio
communications. The rules were
adopted on September 19, 1978 and
released on October 11, 1979.' The
effective date of the rules was changed
and certain other non-technical changes
were made to the rules on
reconsideration. The revised rules were
adopted on March 27, 1980 and released
on April 11, 1980.%

3. Under these rules for computing
devices, the Commission established
two classes of computing devices, which
are related to how the equipment is
marketed. Equipment marketed for use
in a commercial, business or industrial
environment is defined as a Class A
device. Equipment marketed for use in a
residential environment,
notwithstanding use in a business
environment, is a Class B device.
Separate radiated and cenducted limits
were adopted for each class of
equipment. The rules also specify the
equipment authorization procedure to be

-used to determine compliance. Finally,

they provide a labelling procedure to
make the purchaser aware of whether
the device complies with our rules and
the interference potential of the
equipment.

4. Among other things, these rules
specifically classify electronic games as
Class B computing equipment (§ 15.4(p))
and require that such electronic games
manufactured after January 1, 1981 be
certificated by the Commission
(§ 15.834(a)).

The Stern Petition to Stay

5. On September 12, 1980, Stern
Electronics Inc. by its attorneys, filed a
Petition for Extension of Effective Date
in § 15.834(a) from January 1, 1981 to
October 1, 1981 for coin operated
electronic games. It was put on public
notice on September 24, 1980. Stern asks
for this extension to allow time to
resolve the uncertainty concerning the
applicability of the computer rules to
coin operated electronic games.
Moreover, Stern points out that the
Commission has not yet specified the
measurement procedure to be used to
determine compliance. In this
connection neither Stern nor other
manufacturers of coin operated games
have had sufficient equipment or
facilities to ensure compliance. Finally,

! First Report and Order in Docket 20780, adopted
September 18, 1979, released October 11, 1978, 44 FR
59530, October 16, 1879

*Order Granting in Part Reconsideration in
Docket 20780, adopted March 27, 1980, released
April 8, 1980, 45 FR 24154, April 9, 1980.

3 Certification is one of the procedures used in the
Commisston’s equipment authorization program
which is described in Part 2 Subparts 1, ], K and L of
our rules (47 CFR Part 2 Subpart [, ], K and L).
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according to Stern, because there has
been so little interference caused by
coin operated electronic games, the
requested extension poses no danger of
interference in the interim.

The Sega Petition For Stay

6. Sega Enterprises Inc., on September
19, 1980, by its attorneys, filed a Request
for Stay and Petition for Waiver
requesting the Commission to stay
implementation of § 15.834 as applies to
coin operated video games pending
judicial resolution of a Petition for
Review of Docket 20780.* The Sega
petition was placed on public notice on
September 30, 1980. In the alternative,
Sega asks the Commission to waive
imposition on Sega of § 15.834 until at
least October 1, 1981. Sega argues that
the record in Docket 20780 does not
support including coin operated
electronic games as Class B computing
devices. A stay according to Sega, is
appropriate pending resolution of a
Petition for Review of Docket 20780 ®in
that a stay will relieve manufacturers
from complying with regulations which
ultimately may be deemed to be
inapplicable.

7. If the stay is denied, Sega asks for a
waiver of the January 1, 1981 date in
Section 15.834 until at least October 1,
1981 to allow for an orderly transition,
which would allow the manufacture of
complying games without exorbitant
cost to the manufacturer and thus to the
game.

The Atari Petition For Stay

8. On September 29, 1980, by its
attorneys, Atari filed a Motion for Stay
asking the Commission to stay the date
January 1, 1981 in Section 15.834 until
resolution of Atari's Petition for
Review ©or until the Commission
reconsiders its rules for coin operated
electronic games in response to rule
making petitions RM-3738 and RM~
3789.7 Atari argues that coin operated
electronic games are by design intended
to be operated in a commercial
environment—not a home or residential
area. Accordingly, coin operated games

4 Atari Inc; v. FCC and USA, No. 80-7302 (U.S,
Court of Appeals for the Ninth Circuit). On October
30, 1980, upon consideration of the parties’
stipulation the Court stayed this proceeding for
nine months, pending the FCC entering of a final
decision on petitioner's Petition for Rule Making
(RM-3789) filed October 24, 1980,

*Two petitions for rulemaking have been  *
received; RM-3738 filed Augusl 7, 10680 by Williams
Electronics Ing. to exempt coin operated electronic

from certification

RM-3789 filed October 24, 1980 by Atari Inc. to
regulate coin operated electronic games as Class A
computing devices.

“See footnote 4 above.

"See footnote 5 above.

are no threat to home broadcast
reception,

9. Atari repeats the argument of the
other petitioners that the record in 20780
does not support the imposition of Class
B limits on coin-operated games. Atari
claims that the imposition of the rules is
arbitary and expects it to be overturned
by the Ninth Circuit. However, Since the
court appeal will not be decided prior to
January 1, 1981, Atari alleges it will
suffer severe economic injury. To bring
its coin operated electronic games into
compliance, Atari estimates that it will
involve 80 persons at a cost in exess of
$300,000—a cost and effort which will
be entirely wasted if the Ninth Circuit
vacates the regulation. More
significantly, Atari alleges that despite
intensive efforts it has not been able to
find an economically feasible method to
satisfy the Class B standards.

10. Noting that the Commission had
placed great emphasis in interference
from coin operated electronic games to
police communication, Atari joined with
the Oregon State Police to study this
problem. The studies allegedly show
that the present generation of coin
operated games pose no threat of
interference to police communication.
Moreover, we have received a letter
from the Oregon State Police which
states that they are now satisfied that
the present generation of electronic
games will not interfere with police
communications.

Comments on these petitions

11. Comments on the petitions for stay
were received from the following
parties: Bally Manufacturing Corp. filed
a comment on September 22, 1980
supporting the Stern petition for stay.
Bally joins with Stern to call attention to
a number of factors currently causing
uncertainty in the marketplace:

—Confusion as to the types of coin
operated electronic games actually
included in the Class B category.

—The pendency of the Atari court
appeal which could result in the
reclassification of coin operated games
as Class A devices.

—The proceeding in General Docket
80439 dealing with the exemption from
certification of certain categories of
electronic games.

—Williams Electornics Inc. petition
RM-3738 specifically to exempt coin
operated electronic games from
certification.

For these reasons, Bally urges the
Commission to grant the Stern petition
and extend the date when certification
is required to October 1, 1981.

12. A joint comment was filed on
October 2, 1980 by seven parties who
are manufacturers of coin operated

electronic pinball and/or video games.
The comment alleges that the seven

- commentors together with Bally, Atari

and Sega ® account for approximately 95
percent of the coin operated electronic
games manufactured or sold in the
United States. The commenting parties
support Stern and urge the Commission
to extend the date for certification of
coin operated electronic games to
October 1, 1981. The commenting parties
indicate their willingness to label the
games manufactured after January 1,
1981 to alert users that the games have
not been tested for compliance and
could cause interference to television
reception if used in a residential
environment.

13. Texas Instruments Inc. (T1) filed
comments on October 17, 1980 on the
petitions for stay filed by Stern and
Sega. TI voices no opinion on the merits
of the Stern and Sega petitions, Its
concern is with the possibility that the
compliance date January 1, 1981 will be
extended for all equipment. TI in
particular objects to the argument that a
stay is warranted because the
Commission has not completed the rule
making in Gen. 80-284 ? and has not yet
promulgated a specific measurement
procedure for computers. T1 argues that
Gen. 80-284 merely refines existing
measurement procedures to provide for
more uniformity to achieve greater
repeatability of measurements. TI urges
the Commission to consider carefully
the Stern and Sega petitions. Whatever
conclusion the Commission reaches
regarding these petitions, the
Commission is urged not to postpone
general implementation of the Class B
computing device standards.

Commission Response

14. The Commission agrees with TI
that failure to complete Gen. 80-284 is
not sufficient grounds for staying the
compliance date in § 15.834(a). While
the procedures proposed in Gen. 80-284
can be expected to yield more
repeatable measurements, there are
other measurement procedures that can
be used.!® Accordingly, the argument
that a stay should be granted because

*Bally filed comments supporting the Stern
request for stay. Atari and Sega each filed their own
petition for stay. Thus the coin-operated electronic
games industty is unanimous in requesting the stay.

*General Docket 80-284: In the Matter of
Amendment of Parts 2 and 15 of the Rules relating
to ver