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Seminar on Principles of Regulations Writing—For
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Live Cattle Imports Presidential proclamation
implementing certain tariff concessions
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Development HUD/CPD solicits proposals far
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Grant Programs—Housing and Community
Development HUD/CPD proposes to amend rule
relating to program benefits to low- and moderate-
income persons; comments by 2-13-81

Grant Programs—Housing and Community
Development HUD/FHC proposes to amend
procedure for allocation of assistance funds;
comments by 2-13-81

Medicaid HHS/HCFA revises rules for
determining financial eligibility and level of
payments for institutional care for aged, blind, and
disabled, when one spouse is institutionalized;
effective 12-15-80
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Motor Vehicle Safety DOT/NHTSA allows use of
thinner padding in some child restraints and
specifies use of triaxial accelerometer in test
dummy representing 3-year-old child; effective
12-15-80 (2 documents)

Grant Programs—Environmental Protection EPA
makes available draft document for guidance on
preparation of municipal wastewater treatment
facility plans receiving Step 1 grants in FY 1981;
comments by 1-29-81

Environmental Protection EPA revokes portions
of final effluent limitations guidelines for phosphate
manufacturing and meat products point source
categories; effective 4-28-76 and 11-24-75

Continental Shelf DOT/CG issues ballast
requirements for tank vessels engaged in transfer of
cargo oil from offshore oil exploitation or
production facilities; effective 1-1-81

Petroleum DOE/ERA issues bimonthly notice of
crude oil cost data

Gasoline DOE/ERA amends allocation program to
foster equitable distribution; effective 1-14-81 (Part
VI of this issue)

Budget OMB issues cumulative report on status of
deferrals for FY 1981 (Part VIII of this issue)

Mortgages FHLBB publishes amendments to
renegotiable rate regulation; effective 10-8-80

Savings and Loan Associations FHLBB adopts
final rules regarding acquisition, exercise, and
termination of trust powers; effective 1-1-81

Securities Treasury/Sec'y announces auction of
Series Z-1982 and H-1984 Notes

Privacy Act Documents

HHS/PHS
HUD

Sunshine Act Meetings
Separate Parts of This Issue

Part Il, Treasury/ATF (2 documents)

Part Hll, Interior/FWS

Part IV, Interior/FWS

Part V, DOE

Part VI, DOE/ERA

Part Vii, OMB/FPPO (2 documents)

Part Vill, OMB
Part IX, EPA
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Motor Carriers:
Fuel costs recovery, expedited procedures
Temporary authority applications

Railroad operation, acquisition, construction, etc.:

Burlington Northern, Inc.
Railroad services abandonment:
Chicago & North Western Transportation Co.
(2 documents)
Seaboard Coast Line Railroad Co.

Justice Department
See Immigration and Naturalization Service.

Land Management Bureau
NOTICES
Classification of public lands:
California; correction
Meetings:
Rock Springs District Advisory Council

Management and Budget Office

See also Federal Procurement Policy Office.
NOTICES

Budget rescissions and deferrals

Minority Business Development Agency
NOTICES
Financial assistance application announcements

National Bureau of Standards

NOTICES

Information processing standards, Federal:
I/O channel level interface; exclusion list

National Highway Traffic Safety Administration
RULES
Anthropomorphic test dummies; 3-year-old
children; triaxial accelerometer; reconsideration
petition denied; correction
Motor vehicle safety standards:
Child restraint systems; thinner padding
materials
PROPOSED RULES
Motor vehicle safety standards:
Glazing materials; glass-plastic windshields
Tire identification and recordkeeping; cars and
light trucks

National Institutes of Health
NOTICES
Meetings: .
Aging National Advisory Council
Arthritis, Metabolism, and Digestive Diseases
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Scientific Counselors Board

National Oceanic and Atmospheric
Administration
RULES
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Atlantic surf clam and ocean quahog fisheries;
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Foreign fishing; permit applications fees
PROPOSED RULES
Fishery conservation and management:
Hake fisheries of Northwestern Atlantic

National Park Service
PROPOSED RULES
Special regulations:
Gulf Islands National Seashore, Florida District;
off-road vehicles
NOTICES
Committees; establishment, renewals, terminations,
etc.:
National Capital Memorial Advisory Committee
Environmental statements; availability, etc.:
Jackson's Ferry Substation, Va.; construction of a
765-kV transmission line by Appalachian Power
Co.
Pipeline construction plans of operation;
availability, etc.:
Padre Island National Seashare, Tex.

Pension Benefit Guaranty Corporation

RULES

Plan benefits valuation; interest rates and factors;
interim

Public Health Service
NOTICES
Privacy Act; systems of records

Research and Special Programs Administration,
Transportation Department
NOTICES
Hazardous materials:
Applications; exemptions, renewals, etc.
(5 documents)

Securities and Exchange Commission
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Hearings, etc.: -
Columbia Gas System, Inc.
New York Life Fund, Inc.
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Meetings; Sunshine Act
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NOTICES

Part-time career employment for Federal
employees; inquiry

Surface Mining Reclamation and Enforcement

Office

RULES

Permanent program submission; various States:
Colorado
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PROPOSED RULES

Permanent program submission; various States:
Iowa

Tennessee Valley Authority
NOTICES
Meetings; Sunshine Act

Transportation Department

See Coast Guard; Federal Aviation Administration;
Federal Highway Administration; Federal Railroad
Administration; National Highway Traffic Safety
Administration; Research and Special Programs
Administration; Transportation Department; Urban
Mass Transportation Administration.
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Treasury Department
See also Alcohol, Tobacco and Firearms Bureau;

CONSUMER SUBJECT LISTING

Fiscal Service.
NOTICES
Notes, Treasury:

82431 H-1984 series
82430 Z-1982 series
Urban Mass Transportation Administration
NOTICES
82428 Rail transit operation; electromagnetic
compatibility; inquiry 82275
82470,
82472
MEETINGS ANNOUNCED IN THIS ISSUE
82359

82272

82616

82358

82359

82358

82359

82474

82366

82409

82409

ENERGY DEPARTMENT

Federal Energy Regulatory Commission—
Fuel cost adjustment, Washington, D.C., 12-18,
12-19, and 12-22 through 12-24-80

ENVIRONMENTAL PROTECTION AGENCY
Heavy-duty engine and light-duty truck NO,
emissions, Ann Arbor, Mich., 1-29 and 1-30-81

HEALTH AND HUMAN SERVICES DEPARTMENT
National Institutes of Health—

Aging National Advisory Council, Bethesda, Md.,
1-29 through 1-30-81

Arthritis, Metabolism, and Digestive Diseases
National Advisory Council, Bethesda, Md., 1-14
through 1-16-81

National Cancer Institute, Resources, Centers, and
Community Activities Division, Scientific
Counselors Board, Chemoprevention Subcommittee,
Bethesda, Md., 1-28-81

Office of the Secretary—

Consumer Affairs Council, Washington, D.C.,
12-18-80

INTERIOR DEPARTMENT

Fish and Wildlife Service—

Chihuahua Chub, Silver City, N. Mex., 1-6-81
Land Management Bureau—

Rock Springs District Advisory Council, Rock
Springs, Wyo., 1-8-81

TRANSPORTATION DEPARTMENT

Coast Guard—

Deepwater port off Freeport, Texas, Environiental
Impact Statement, Clute, Tex., 1-16-81

Federal Aviation Administration—

Air Traffic Procedures Advisory Committee, East
Point, Ga., 1-12 through 1-16-81

HEARING

82276

INTERIOR DEPARTMENT
Surface Mining Reclamation and Enforcement
Office—

lowa regulatory program, 12-30-80

The following items have been identified by the
issuing agency as documents of particular
consumer interest. This listing highlights the broad
subject area of consumer interest followed by the
specific subject matter of the document, issuing
agency, and document category.

ALCOHOLIC BEVERAGES
Labeling of imported wine; Alcohol, Tobacco and
Firearms Bureau; Proposed Rules.
Wine labeling, vitcultural areas; Alcohol,
Tobacco and Firearms Bureau; Proposed Rules.

HEALTH AND HUMAN SERVICES
Consumer Affairs Council meeting; Health and
Human Services Department; Notices.
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Federal Register
Vol. 45, No. 242
Monday, December 15, 1980

Presidential Docum_ents

Title 3—

The President

Proclamation 4808 of December 11, 1980

Proclamation To Implement Certain Tariff Concessions on Live
Cattle Imports

By the President of the United States

A Proclamation

1. On September 17, 1979, under the authority of section 101(a)(1) of the Trade
Act of 1974 (the Trade Act) (19 U.S.C. 2111(a)(1)), the United States entered
into a trade agreement with Canada containing concessions by the United
States on five tariff items regarding imports of live cattle. Section G of Annex
1l of Proclamation No. 4707 of December 11, 1979, provided for the staged
reduction in the rates of duty for four of the tariff items on cattle. Those staged
reductions were subsequently implemented by a notice published in the
Federal Register 45 FR 20603 (1980)). Implementation of the concession on a
fifth tariff item was made contingent upon the conclusion of certain trade
negotiations with the United Mexican States. Those negotiations were con-
cluded on March 18, 1980.

NOW, THEREFORE, I, IMMY CARTER, President of the United States of
America, acting under the authority vested in me by the Constitution and the
statutes of the United States, including but not limited to Title I and section
604 of the Trade Act (19 U.S.C. 2483), do proclaim that:

(1) Section G of Annex III of Proclamation No. 4707 of December 11, 19879, is
amended, as provided in the Annex to this proclamation, to notify and publish
the effective dates, as required by Proclamation No. 4707, and to add an
additional tariff item,

(2) The aforesaid amendment shall be effective with respect to articles
entered, or withdrawn from warehouse for consumption, on or after January 1,
1980, and as to which the liquidation of entries or withdrawals has not become
final and conclusive under section 514 of the Tariff Act of 1930 (19 U.S.C.
1514). If applicable, reliquidation under 19 U.S.C. 1520 is authorized.

IN WITNESS WHEREOF, I have hereunto set my hand this eleventh day of
December, in the year of our Lord nineteen hundred and eighty and of the
Independence of the United States of America the two hundred and fifth.
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ANNEX

Section G of Annex IIl of Proclamation No. 4707 of December 11, 1979, is hereby amended by
substituting the following in lieu thereof:
i Section G. Staged rate modifications effective as to articles entered, or withdrawn
from warehouse for consumption, on or after January 1, 1980.

Item in Rates of duty ', effective with respect to articles entered
TSUS as Rate from on and after—
modified which staged
by January 1, January 1, January 1,
Annex Il 1980 1981 1982

Schedule 1, Part 1

100,40 1.5¢ per Ib. 1.3¢/1b. 1.1¢/1b. 1¢/1b.
100.43 2.5¢ per lb, 2¢/1b. 1.5¢/1b. 1¢/1b.
100,45 2.5¢ per lb. 2¢/1b. 1.5¢/1b. 1¢/1b.
100.53 1.5¢ per lb. 1.3¢/1b. 1.1¢/1b. 1¢/1b,
100.55 2.5¢ per lb. 2¢/1b. 1.5¢/1b. 1¢/1b.

'The symbol “/" indicates per stated unit of quantity. 2

=z A

[FR Doc. 80-39085
Filed 12-12-80; 11:46 am]
Billing code 3195-01-M
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DEPARTMENT OF AGRICULTURE
Office of the Secretary
7CFRPart2

Delegation of Authority Regarding
Certain Functions Under the Trade
Agreements Act of 1979

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This rule delegates to the
Under Secretary for International
Affairs and Commodity Programs and *
the Administrator, Foreign Agricultural
Service the responsibility to operate
within the Department of Agriculture a
technical office pursuant to the authority
of section 412(a)(2) of the Trade
Agreements Act of 1979 (Pub. L. 96-39)
{(hereinafter referred to as the “Act”).
Section 1-103 of Executive Order 12188,
January 2, 1980, delegated to the
Secretary of Agriculture the authority to
prescribe the functions of the technical
office established within the Department
of Agriculture.

EFFECTIVE DATE: This rule shall become
effective on December 15, 1980.

FOR FURTHER INFORMATION CONTACT:
Thomas B. O'Connell, Trade Relations
Division, Foreign Agricultural Service,
U.S. Department of Agriculture,
Washington, D.C. 20250, telephone (202)
447-6106.

SUPPLEMENTARY INFORMATION: This rule
relates to internal agency management.
Therefore, pursuant to 5 U.S.C. 553, it is
found upon geod cause that notice and
other public procedures with respect
thereto are impractical and contrary to
the public interest, and good cause is
found for making this rule effective less
than 30 days after publication in the
Federal Register. Further, this final
action has been reviewed under USDA
procedures established in Secretary's

Memorandum 1955 to implement
Executive Order 12044, and has been
determined to be exempt from those
requirements. John F. Hudson, Director,
International Trade Policy, Trade
Relations Division, made this
determination because this rule involves
internal agency management.

The Act provides the statutory
framework for the implementation of
U.S. obligations assumed in the Tokyo
Round of the Multilateral Trade
Negotiations. One of the agreements
concluded in those negotiations was the
Agreement on Technical Barriers to
Trade (hereinafter referred to as the
“Agreement”). Title IV of the Act
implements U.S. obligations under the
Agreement. The Agreement recognizes
that no country should be prevented
from promulgating technical regulations,
such as product standards and
regulations to protect human, plant or
animal health, the environment or the
consumer, but stipulates that such
measures should not create unnecessary
barriers to international trade.
Governments further undertake to notify
each other of proposals for new
regulations and to receive comments on
those proposals.

Section 1-103 of Executive Order
12188 delegated to the Secretary of
Agriculture (hereafter referred to as the
“Secretary") the authority to prescribe
the functions of the Technical Office
established pursuant to section 412(a)(2)
of the Act. Pursuant to that authority,
the functions of the Technical Office
shall be to:

A. Receive from the National Bureau
of Standards titles of notices of
proposed foreign signatory government
and private standards-related activities
and to distribute them, as appropriate,
to the technical agency concerned;

B. Receive from the National Bureau
of Standards a copy of each foreign
signatory notification to the Secretariat
of the General Agreement on Tariffs and
Trade (GATT) of proposed central
government mandatory standards and
distribute them, as appropriate, to the
technical agency concerned;

C. Publish a notice in the Federal
Register that (i) titles from foreign public
notices of proposed standards related
activities, and (ii) copies of foreign
notifications to the GATT Secretariat of
proposed standards related activities
will be disseminated, upon request, by
the Technical Office to state agencies

and interested persons, as well as
through contacts with appropriate trade
associations, state advisors, and the
private sector;

D. Furnish the titles and notifications
to all interested parties and appropriate
federal agencies;

E. Receive comments from private
persons and state and federal agencies
on proposed foreign signatory
government mandatory standards or
certification systems; and

(1) When comments from federal
agencies, state agencies and private
persons are not in conflict, iransmit the
comments directly to the foreign
government concerned; or

(2) When comments from federal
agencies are in conflict, attempt to
obtain a unified U.S. government
position; and

(3) When comments of state agencies
and private persons are in conflict,
attempt to obtain a unified U.S. position;

F. Facilitate the transmission of
comments by private persons, state
agencies and federal agencies on
proposed foreign voluntary standards |
directly to the appropriate foreign body;

G. Arrange for bilateral discussions,
as necessary, to discuss comments sent
to foreign countries;

H. Facilitate access for U.S. suppliers
to national certification systems of
foreign signatories and to regional
certification systems in which foreign
signatories are members;

1. In cooperation with the technical
agencies, prepare and disseminate to
state agencies, trade associations, and
private standards and certification =~
organizations voluntary guidelines on
procedures relating to the development
and application of standards-related
activities; ; -

]: Disseminate to state agencies,
federal agencies, and private persons,
information on the benefits and
opportunities of the Agreement for the
United States, including but not limited
to:

(1) New possibilities for the U.S.
Government to pursue complaints about
foreign standards related activities;

(2) Improved access for U.S. products
to certification systems of foreign
signatories or of which foreign
signatories are members; and

{(3) New opportunities for private
persons, state agencies and federal
agencies to comment on proposed
foreign standards-related activities:
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K. Establish and operate a procedure
for responding to domestic requests for
administrative assistance necessary to
comply with implementation of Title IV
of the Act;

L. Facilitate initiation and
development of appropriate discussions
and negotiations between the United
States and other signatories to the
Agreement concerning the reciprocal
acceptance of test results and
certificates or marks or conformity;

M. Inform, consult, and coordinate
with the United States Trade
Representative with respect to matters
that arise as a result of implementation
of the Agreement and Title IV of the Act
that affect the trade policy of the United
States;

N. Carry out other responsibilities, as
appropriate, in accordance with the
objectives of Title IV of the Act;

0. Promulgate such rules and
regulations as are necessary to carry out
the above listed functions.

Accordingly, Part 2, Subtitle A, Title 7
of the Code of Federal Regulations is
amended as follows:

Subpart C—Delegations of Authority
to the Deputy Secretary, the Under
Secretary for International Affairs and
Commodity Programs, Assistant
Secrelaries, and the Director of
Economics, Policy Analysis and Budget.

1. Section 2.21 is amended by adding a
new paragraph (d)(29) to read as
follows:

§2.21 Delegations of authority to the
Under Secretary for international Affairs
and Commodity Programs.

- - - * *

(d) Related to foreign agriculture.* * *
(29) Operate a technical office
established under section 412(a)(2) of
the Trade Agreements Act of 1979 (19
U.S.C. 2542(a)(2)).

" * * * *

Subpart H—Delegations of Authority
by the Under Secretary for International
Affairs and Commodity Programs.

2. Section 2.68 is amended by adding a
new paragraph (a)(32) to read as
follows:

§ 268 Administrator, Foreign Agricultural
Service.

(a) Delegations

(32) Operate a technical office
established under section 412(a)(2) of
the Trade Agreements Act of 1979 (19
U.S.C. 2542(a)(2)).
(Sec. 412 of the Trade Agreements Act of
1979, Pub. L. 96-39, 18 U.S.C. 2542; Executive
Order 12188; Reorganization Plan No. 2 of
1953).

For Subpart C:

.k

Dated: Decermber 9, 1980.

Bob Bergland,
Secretary of Agriculture,

For Subpart H:

Dated: December 9, 1980.
Dale E. Hathaway,
Under Secretary for International Affairs and
Commadity Programs,
[FR Doc, 80-38711 Filed 12-12-80; 8:45 am|
BILLING CODE 3410-01-M

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Part 238

Contracts With Transportation Lines;
Irregularly Operated Charter Flights

AGENCY: Immigration and Naturalization
Service, Justice,
AcTION: Final rule.

suMmmARY: This final rule delegates
authority to regional commissioners to
enter into preinspection agreements
with irregular charter flight operators so
that their passengers and crews may be
inspected at locations outside the
United States. Preinspection of
passengers and crews at locations
outside the United States is a
convenience to the air carriers and their
passengers because it avoids long
delays in processing when they arrive in
the United States.
EFFECTIVE DATE: January 12, 1981.
FOR FURTHER INFORMATION CONTACT:
For general information: Stanley |.
Kieszkiel, Acting Instructions Officer,
Immigration and Naturalization
Service, 425 I Street NW.,
Washington, D.C. 20536, Telephone:
(202) 633-3048
For specific information: Ellis B, Linder,
Immigration Inspector, Immigration
and Naturalization Service, 425 |
Street NW., Washington, D.C. 20536,
Telephone: (202) 633-2694.

SUPPLEMENTARY INFORMATION: This
final rule delegates authority to regional
commissioners to enter into
preinspection agreements with irregular
charter flight operators so that their
passengers and crews may be inspected
at locations outside the United States.
Preinspection of passengers and crews
at locations outside the United States is
a convenience to the air carriers and
their passengers because it avoids long
delays in processing when they arrive in
the United States. Regional
commissioners are now authorized to
enter into such preinspection
agreements for the Service provided

'thé'y have responsibility for such foreign

locations. The provisions of 5 U.S.C. 535
as to notice of proposed rule making is
not necessary because the change
merely affects Service procedure
without imposing any additional
burdens on the public.

Accordingly, Chapter I of Title 8 of the
Code of Federal Regulations is amended
as follows:

PART 238—CONTRACTS WITH
TRANSPORTATION LINES

Section 238.1 is revised to read as
follows:

§238.1 Contracts.

The contracts with transportation
lines referred to in section 238(a) of the
Act shall be made by the regional
commissioner in behalf of the
government and shall be on Form [-421,
The contracts with transportation lines
referred to in section 238(b) of the Act
shall be made by the regional
commissioner in behalf of the
government and shall be on Form 1-420.
The contracts with transportation lines
referred to in section 238(d) of the Act
shall be made by the Commissioner in
behalf of the government and shall be
on Form I-426. The contracts with
transportation lines desiring their
passengers and crews preinspected at
places outside the United States shall be
made by the Commissioner in behalf of
the government and shall be on Form I-
425; except that contracts for irregularly
operated charter flights may be made by
the regional commissioner having
jurisdiction over the location where the
inspection will take place,

(Secs. 103 and 202; 8 U.S.C. 1103 and 1228)

Dated: December 8, 1980.

David Crosland,

Acting Commissioner of Immigration and
Naturalization.

[FR Doc. 80-38681 Filed 12-12-80; 8:45 am]

BILLING CODE 4410-10-M

FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 541, 544, 545, 561, 563,
563c, 569a, 577 and 578

[80-729]

Mutual Capital Certificates

Dated: November 21, 1980,
AGENCY: Federal Home Loan Bank
Board.

AcTION: Final regulations.

SUMMARY: As part of its implementation
of the Depository Institutions
Deregulation and Monetary Control Act
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of 1980, the Federal Home Loan Bank
Board ("‘Board") has adopted regulations
that govern the issuance of mutual
capital certificates (“MCCs") by Federal
mutual associations and Federal mutual
savings banks. The regulations also
provide that MCCs issued pursuant
thereto shall constitute a part of the
statutory reserve and net weorth account
of issuing Federal mutual associations,
Federal mutual savings banks, and state
chartered mutual institutions the
accounts of which are insured by the
Federal Savings and Loan Insurance
Corporation (the “"Corporation”). In
summary, the regulations set forth: (1)
procedures for membership approval of
authorization for board of director
issuance of MCCs; (2) membership
proxy solicitation rules and purchaser
disclosure requirements; (3)
preapproved charter amendments for
Federal mutual associations and Federal
mutual savings banks; (4) permissible
and mandatory legal attributes of MCCs
issued pursuant to the Board’s
regulations; and (5) procedures for
application to the Board for approval of
the issuance of MCCs,

EFFECTIVE DATE: December 29, 1980.

FOR FURTHER INFORMATION CONTACT:
Harry M. Zimmerman, Jr., Associate
General Counsel, (202) 377-6459, or John
P. Soukenik, Attorney, (202) 377-6427,
Office of General Counsel, Federal
Home Loan Bank Board, 1700 G Street,
N.W.; Washington, D.C. 20552.
SUPPLEMENTARY INFORMATION: Section
407(a) of the Depository Institutions
Deregulation and Monetary Control Act
of 1980 (Pub. L. No. 96-221, 94 Stat, 132)
authorized the issuance of MCCs by
Federal mutual associations and Federal
mutual savings banks by amending
Section 5(b) of the Home Owners' Loan
Act of 1933 ("HOLA"), 12 U.S.C. 1464(b).
Also, by amending Section 404(b) of the
National Housing Act of 1934 ("NHA"),
12 U.S.C. 1726(b), Congress provided
that in accordance with the regulations
of the Corporation, MCCs shall form
part of the statutory reserve of issuing
state-chartered insured mutual
institutions. On August 15, 1980, the
Board, by Resolution 80-480 (45 FR
55750, published August 21, 1980)
proposed regulations that provided for
implementation of the statutory
authority. The public comment period
ended on October 20, 1980, with receipt
of 29 comment letters from Federal
mutual associations, state-chartered
insured mutual institutions, mutual
savings banks, Federal Home Loan
Banks, trade groups, investment banking
firms, and law firms. The proposed
regulations received the support of most
of the commenters, although many

recommended certain modifications.
Having reviewed the comments and
other pertinent information, the Board
has determined to adopt the regulations
substantially as proposed with
modifications as described below.

SUMMARY OF COMMENTS AND
MODIFICATIONS

I. Proxy Solicitation Requirements
Comments

The Board received 12 comments on
the proposed requirement for a special
solicitation of proxies in connection
with the membership vote on charter
amendments authorizing the issuance of
MCCs. Nine of the commenters opposed
the requirement, primarily because of
the expense an issuing mutual
institution would incur in complying
with it.

Board Response

The Board finds that the issuance of
MCCs would substantially alter the
rights of mutual institution members. As
a result, the Board has determined that
mutual institution members are entitled
to the protections of disclosure, and that
general proxies may not be used in
connection with the membership vote on
charter amendments authorizing the
issuance of MCCs. Therefore, the Board
has provided in the regulations for a
special proxy solicitation.

In setting forth the proxy solicitation
requirements in the regulations, the
Board has sought to balance the
necessity of requiring disclosure to the
members with reasonable limitations on
the extent and frequency (and resultant
expense) of that disclosure. No prior
filing or Office of General Counsel
approval of the proxy solicitation
materials is required (§ 563.7-4(d)(3)).
The information to be furnished in the
proxy solicitation materials is far less
extensive than that required in
connection with a proposed conversion
to stock form (§ 563.7-4(d)(2)). Only one
vote pursuant to a single proxy
solicitation will be required for an
unlimited number of issuances of MCCs
in future years by Federal mutual
associations (§ 544.2-1(b)(11)), Federal
mutual savings banks (§ 577.1-1(b)(12)),
and state chartered insured mutual
institutions whose state laws conform
with the Board’s regulations.

II. Voting Rights of MCC Holders
Comments

Several commenters questioned
whether MCCs issued pursuant to
§ 563.7—4 were required to include voting
rights or whether the granting of voting
rights was optional. Other commenters

suggested that the Board clarify the
procedures for electing MCC holders’
representatives to the issuing
institution's board of directors.
Investment banking firms suggested
that the Board allow an issuing
institution to provide for voting rights in
instances in addition to those set forth
in proposed § 563.7-4(m)(2)(vii), now
§ 563.7-4(1)(2)(vii).

Board Response

The Board notes that the provisions
for MCC holder voting rights in
proposed § 563.7-4(m)(2)(vii) were
intended to be optional to the issuing
institution rather than mandatory, and
appropriate language to that effect has
been included in § 563.7-4(1)(2)(vii).

Also in § 563.7-4(1)(2)(vii), the Board
has left the number of directors to be
elected by MCC holders in certain
defined circumstances to the discretion
of the issuing institution, up to a
maximum of one-third of the directors, if
such voting rights are granted to MCC
holders.

Finally, the Board has added in
§ 563.7-4(1)(2)(vii) (e) and {f) additional
circumstances under which voting rights
may be granted in connection with
certain proposed amendments to an
issuing mutual institution’s charter.

IIL. Statutory Reserve
Comments

Proposed § 563.7-4(b)(4) provided thatl
the aggregate amount of all MCCs
outstanding and proposed to be issued
pursuant to § 563.7-4 could not exceed
20 percent of the applicant mutual
institution’s § 563.13(a) statutory reserve
requirement. Twelve commenters
suggested that the 20-percent limitation
be either expanded or eliminated.

Board Response

The Board imposed the 20-percent
eligibility requirement in its proposed
regulations primarily because under
proposed § 563.7-4(m)(2)(v), now
§ 563.7-4(1)(2)(v), issuing mutual
institutions could provide for the
redemption of MCCs. In such a case,
MCCs would not constitute a form of
nonwithdrawable capital stock,
especially in the instance of a
redemption of a class of MCCs with an
average redemption date of ten years or
more. The statutory reserve may be used
only to absorb losses, and by proposing
to limit the aggregate amount of MCCs
that could be issued by a mutual
institution, the Board recognized that
redeemable MCCs would not be
available for loss absorption, if, in fact,
they were redeemed.
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The final regulations retain in
§§ 561.13 and 563.13 the 20-percent of
net worth and statutory reserve
limitation on the aggregate amount of
MCCs that may be issued pursuant to
the Board's regulations if there is a
redemption provision allowing
redemption pursuant to a ten-year or
more average redemption date under
§ 563.7-4(1)(2)(v)(a).

However, §§ 561.13 and 563.13 have
been amended to provide that the full
aggregate amount of MCCs issued by a
mutual institution which are not
redeemable, or which permit redemption
only in the very limited instances set
forth in § 563.7—4(1)(2)(v) (b) and (),
shall be included in the issuing
institution’s net worth and reserve
account.

This revision was made because of
the Board's recognition that MCCs that
are not redeemable do constitute a form
of nonwithdrawable capital stock, and
that MCCs that are redeemable only in
the two instances noted above and set
forth in § 563.7-4(1)(2)(v) (b) and (c)
have substantial attributes of
nonwithdrawable capital stock.

IV. Redemption
Comments

Six commenters questioned the
manner in which the ten-year average
redemption date required for redemption
of MCCs other than by way of approved
merger, consolidation or reorganization,
or by way of approved refunding
(§ 563.7-4(1)(2)(v) (b) and (c)), would be
applied by the Board. One commenter
questioned whether the ten-year
average redemption date provision
would restrict certain optional
redemption provisions from being
implemented by the issuing institution.
Another commenter expressed concern
that under the provision a complete
issue of MCCs could be redeemed in the
tenth year after issuance.

Board Response

Under § 563.7-4(1)(2)(v)(a), as
adopted, a mutual institution that plans
to redeem MCCs with a ten-year or
more dollar weighted average term may
do so only pursuant to a redemption
schedule. The Bdard will require the
redemption schedule to be filed with the
application for approval to issue MCCs,
and Board resolutions approving
issuances of such redeemable MCCs
will be conditioned upon the issuing
institutions' adherence to their
redemption schedules.

The dollar weighted average term of
an issue of MCCs will be determined by
calculations based on the redemption
schedule filed with the application.

Certain MCCs would be selected for
redemption at pre-determined periods
pursuant to that schedule. The issuing
mutual institution, also pursuant to its
schedule, may reserve the option to
redeem MCCs other than those
scheduled for redemption. Under the
regulations, the ten-year or more dollar
weighted average term requirement will
be applied to both scheduled and
optional redemptions.

The “dollar weighted average term” of
an issue of MCCs shall be the sum of the
products calculated in accordance with
formula in the next sentence. Each
product shall be calculated by
mulliplying the term of the MCC by a
fraction, the numerator of which shall be
the total dollar amount of each MCC in
an issue with the same term and the
denominator of which shall be the total
dollar amount of MCCs in the entire
issue. For example, an issue with
scheduled redemptions of 15 percent of
the issue in year eight, and 40 percent of
the issue in year nine, and 45 percent in
year fifteen would have a dollar
weighted average term of 11.55 years.
((15/100 % 8 years) +(40/100x 9
years)+(45/100 X 15 years)=11 and 55/
100 years). If the MCC redemption
schedule provides for optional
redemptions by the mutual institution
and that option were exercised, the
dollar weighted average term would be
required to be recalculated, after taking
the optional redemptions into account,
The recalculated dollar weighted
average will be required to be ten years
or more. Exercise of an optional
redemption provision could require the
redemption schedule for the remaining
MCCs in the issue to be lengthened in
order for the overall ten-year or more
dollar weighted average term
requirement to be met. The redemption
schedule filed with the application must,
if it contains optional redemption
provisions, specify how such
adjustments will be calculated.

In response to the concern expressed
that the regulation would permit the
redemption of a complete issue once a
ten-year period after issuance had
passed, the Board notes that under
§ 563.7-4(1)(2)(v) redemption is
prohibited if it would cause the issuing
mutual institution to fail to meet its net
worth or statutory reserve requirements.

V. Eligibility Requirements
Comments:

Three commenters opposed the
eligibility requirements of proposed
§ 563.7-4(b)(2).

Board Response:

The Board has determined that the
proposed requirements in regard to
maximum scheduled-item levels and the
offsetting of appraised losses need not
be included as regulatory prerequisites
to a mutual institution’s eligibility to
issue MCCs. Paragraph 563.7-4(i)
provides that “[N]o application for
approval of the issuance of mutual
capital certificates * * * shall be
approved if, in the opinion of the
Corporation, the policies, condition, or
operation of the applicant is a basis for
supervisory objection to the
application.” This general supervisory
authority gives the Corporation
sufficient latitude to review all relevant
aspects of a mutual institution’s
operations prior to approval of its
application to issue MCCs.

VI. Minimum Denomination
Comments:

Ten comments were received
concerning the requirement of § 563.7-
4(e)(1) that mutual capital certificates
have a minimum denomination of
$100,000. Eight commenters suggested
that the minimum denomination be
either lowered or eliminated.

Board Response:

The Board's MCC minimum-
denomination rule is patterned after the
Board's regulations applicable to the
sale of debt securities. The commenters
may have failed to note that the
exceptions to the minimum
denomination rule set forth in § 563.7-
4(e)(2) allow a mutual institution to
issue MCCs in any denomination so long
as il meets certain conditions
concerning the place of sale, potential
buyers, and disclosure, In fact, with the
exception of over-the-counter sales at
the offices of the mutual institution and
its affiliates, the minimum-denomination
provision provides for public and non-
public sale of MCCs of any
denomination.

VIIL Tax Ramifications
Comments:

Four commenters voiced concern that
the redemption of MCCs may be subject
to Internal Revenue Code Section 593(e),
which provides that “any distribution or
redemption of stock by a savings and
loan institution shall be treated as made
first out of the untaxed portion of its
loan loss reserve”, and shall “be
included in gross income of the
taxpayer.” The application of this rule
could significantly inhibit the
redemption of MCCs.
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Board Response:

The Board recognizes that LR.C,
Section 593(e) possibly could be
interpreted to apply to the redemption of
MCCs. However, this is a matter to be
determined by the Internal Revenue
Service, which has yet to rule on this
question.

VIII. Status of MCCs in Stock
Conversion

Comments:

Three commenters suggested that the
Board provide in its regulations that
MCCs may be convertible to the stock of
a mutual institution converting to the
stock form.

Board Response:

Section 563.7-4(1)(2)(ix) provides that
MCCs may “not be convertible into any
* * * gecurity"”. This provision
precludes the conversion of MCCs to
stock or the exchange of MCCs for stock
in a mutual-to-stock conversion. As
stock institutions are not permitted to
issue MCCs, on conversion to the stock
form a mutual institution would be
required to redeem its outstanding
MCCs. A redemption of MCCs by the
use of funds raised through the sale of
the capital stock of a converting mutual
institution is permissible pursuant to
§ 563.7-4(1)(2)(v).

IX. Procedures for Issuance

By deleting proposed § 563.7-4(i), and
by delegating in §§ 544.1(d) and 577.1(d)
to the Principal Supervisory Agent
authority to approve applications for
approval of the charter amendments for
Federal mutual associations and Federal
mutual savings banks authorizing the
issuance of MCCs, the Board has
clarified in the final regulations the
distinction between (1) an application
for Board approval of the charter
amendments set forth in §§ 544.1 and
577.1 providing for authority to issue
MCCs, which must be adopted by vote
of the members of the Federal mutual
association or the Federal mutual
savings bank, and (2) an application for
Board approval of charter amendments
constituting supplementary charter
sections adopted by a Federal mutual
association's board of directors or a
Federal mutual savings bank's board of
trustees and providing for the issuance
of a particular class of MCCs.

Accordingly, the Board hereby
amends Parts 541, 544, and 545,
Subchapter C; Parts 561, 563, 563c, and
569a, Subchapter D; and Parts 577 and
578, Subchapter E; Chapter V of Title 12,
golde of Federal Regulations, as set forth

elow.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 541—DEFINITIONS
1. Revise § 541.15 to read as follows:

§541.15 Net worth,

The sum of general reserves, surplus,
capital stock (including mutual capital
certificates issued pursuant to § 563.7-4
of this Chapter and eligible for inclusion
in net worth under § 561.13 of this
Chapter), and any other account
designated as part of net worth under
this Subchapter.

PART 544—CHARTER AND BYLAWS

2. Amend paragraph (a) of § 544.1 to
read as follows:

§ 544.1 Issuance of charter.

(a) Charter N. Except as provided in
paragraph (b) of this section, when the
Board approves a petition for a charter
for a Federal association under Section
5(a) or Section 5(i) of the Act, it shall
issue a charter in the following form, or
a form including the additional
provisions set forth in § 544.2-1 if such
provisions are specifically requested,
known as Charter N.

3, Add new § 544.2-1 to read as
follows:

§ 544.2-1 Mutual capital certificate charter
amendment.

(a) Approval of mutual capital
certificate charter amendment. No
Federal mutual association shall be
authorized to issue mutual capital
certificates unless it adopts a charter
amendment in the form set forth in
paragraph (b) of this section. Approval
of the amendment shall be by a majority
of the outstanding eligible votes, cast in
person or by proxy, at a legal meeting of
the members called for the purpose of
voting on the amendment. Proxies shall
be specifically solicited for that purpose.
Except as provided herein, the
provisions of this section shall
constitute the approval of the Board of
the proposal by the board of directors of
any Federal mutual association of the
charter amendment set forth in
paragraph (b) of this section.

(b) A mutual association adopting a
charter amendment authorizing the
issuance of mutual capital certificates
shall delete charter Section 11 and add
new charter Sections 11 and 12, to read
as follows:

11. Mutual capital certificates. The
association may issue mutual capital
certificates pursuant to the rules and
regulations of the Board. Subject to such rules
and regulations, the board of directors of the
association is authorized without the prior

approval of the members of the association
and by resolution or resolutions from time to
time adopted and approved by the Board, to
provide in supplementary sections hereto for
the issuance of mutual capital certificates
and to fix and state the voting powers,
designations, preferences and relative,
participating, optional or ather special rights
of the certificates and the qualifications,
limitations and restrictions thereon.

Members of the association shall not be
entitled to preemptive rights with respect to
the issuance of mutual capital certificates,
nor shall holders of such certificates be
entitled to preemptive rights with respect to
any additional issues of mutual capital
certificates.

12. Amendment of charter. No amendment,
addition, alteration, change, or repeal of this
charter shall be made, except as may be
otherwise authorized by the Board, unless
such proposal is made by the board of
directors of the association, submitted to and
approved by the Board, and thereafter
submitted to and approved by the members
at a legal meeting. Any amendment, addition,
alteration, change, or repeal so acted upon
and approved shall be effective, if filed with
and approved by the Board, as of the date of
the final approval of, or as fixed by, the
members, or the board of directors in the
case of supplementary sections to Section 11
of this charter, provided, however, that
holders of mutual capital certificates may be
granted in supplementary sections to Section
11 of this charter the right to vote on
amendments, additions, alterations, changes,
or repeals to this charter, in any of the
instances set forth in 12 CFR 563.7-4(1)(2)(vii)
(b) through (f).

(¢) An application for final Board
approval of the charter amendment set
forth in paragraph (b) of this section
shall include, in addition to other
documents or information that may be
required by the Board, a certified copy
of each resolution adopted at the
meeting of the members relating to the
adoption of the proposed charter
amendment, together with a certification
by the secretary of the association that
the resolutions were adopted in
accordance with the provisions of this
section.

(d) The Principal Supervisory Agent
may approve applications for final
approval of the charter amendment set
forth-in paragraph (b) in this section,
provided that all approvals shall be
made in accordance with the provisions
of this section and the guidelines
established by the Board. The Principal
Supervisory Agent shall promptly
transmit a copy of any approvals, with
conforming amendments, to the
Secretary to the Board. All
recommendations for disapproval shall
be transmitted by the Principal
Supervisory Agent to the Board for
action.
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PART 545—0OPERATIONS

4. Add new § 545.5-1 to read as
follows:

§545.5-1 Issuance of mutual capital
certificates.

A federal mutual association may
issue mutual capital certificates as its
charter permits and in accordance with
§ 563.7-4 of this Chapter, or as the Board
may otherwise authorize in writing.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—DEFINITIONS

5. Amend the final sentence of § 561.3
to read as follows:

§561.3 Insured account.

* * * Mutual capital certificates,
subordinated debt securities and
mortgage-backed bonds issued by an
insured institution are deemed not to be
“accounts”, and such securities are not
insurable. o

6. Amend the first sentence of § 561,13
to read as follows:

§561.13 Net worth.

The term “net worth" means the sum
of all reserve accounts (except specific
or valuation reserves), retained
earnings, permanent stock, mutual
capital certificates (issued pursuant to
§ 563.7-4 of this Subchapter) and any
other nonwithdrawable accounts of an
insured institution, except that [1)
capital stock may be included as net
worth if it would otherwise qualify as
permanent stock but for either a
provision permitting redemption in the
event of a merger, consolidation or
reorganization approved by the
Corporation where the issuing
institution is not the survivor, or a
provision permitting redemption where
the funds for redemption are raised by
the issuance of permanent stock, and (2)
the aggregate amount of all outstanding
and proposed mutual capital certificates
which include a redemption provision
permitted under § 563.7-4(1)(2)(v){a)
shall not exceed 20 percent of the
issuing institution's net worth. * * *

PART 563—O0PERATIONS

7. Add new § 563.7-4 to read as
follows:

§563.7-4 Mutual capital certificates.

(a) General. No insured mutual
institution shall issue mutual capital
certificates pursuant to this section or
amend the terms of such certificates
unless it has obtained written approval
of the Corporation. No approval shall be
granted unless the proposed issuance of
the mutual capital certificates and the

form and manner of filing of the
application are in accordance with the
provisions of this section.

(b) Eligibikity requirements. The
Corporation will consider and process
an application for approval of the
issuance of mutual capital certificates
pursuant to this section only if the
issuance is authorized by applicable law
and regulation and is not inconsistent
with any provision of the applicant's
charter, constitution, or bylaws.

(c) Application form; supporting
information. An application for approval
of the issuance of mutual capital
certificates pursuant to this section shall
be in the form prescribed by the
Corporation. Such application and
instructions may be obtained from the
Supervisory Agent. Information and
exhibits shall be furnished in support of
the application in accordance with such
instructions, setting forth all of the terms
and provisions relating to the proposed
issue and showing that all of the
requirements of this section have been
or will be met.

(d) Membership approval. No
application for approval of the issuance
of mutual capital certificates pursuant to
this section may be filed unless the
amendment to the institution's charter,
constitution or bylaws or other actions
conferring such authority shall have
been approved, at a legal meeting called
for that purpose, by a majority, or by
such higher percentage as may be
required by applicable law, of the
outstanding eligible voters of the
institution who may be present in
person or by proxy. Only proxies
solicited in accordance with this section
are valid for the purpose of voting on the
approval of such matters.

(1) Eligibility and notice. The notice
and eligibility requirements of the vote
by the membership of the institution
shall be determined by the requirements
set forth in paragraphs (b) and (c) of
§ 563b.6 of this Subchapter, except that,
for purposes of this section, any
reference to “plan of conversion" in
those paragraphs shall be deemed to be
a reference to “authority to issue mutual
capital certificates” and any reference
to an eligible or supplemental account
holder shall be disregarded.

(2) Proxies and ancilliary provisions.
Matters relating to the form and
solicitation of proxies, and the content
and distribution of the proxy statement
required under this section, shall be
governed by: (i) §§ 563b.5(a)(1) and (2),
565b.5(c) (except that no prior
Corporation authorization is required),
563b.5(d), 563b.5(g)(1), and 563b.5(h) of
this Subchapter; (ii) Items 8, 7, and 8 of
Form AR of § 563.45 of this Part; and (iii)
Items, 1, 2, 3, 4, 5,9, 10, 11, and Note 3 of

Item 15 of Form PS of Part 563b of this
Subchapter. Any reference to a meeting
held to consider a plan of conversion in
the above-referenced provisions, for the
purpose of this section, shall be deemed
to be a reference to a meeting at which
the authority to issue mutual capital
certificates is considered.

(3) Proxy filing requirements. No later
than three days after the date on which
copies of any proxy statement, form of
proxy, or other soliciting materials are
furnished to the members of an
institution, 10 copies of any materials so
furnished shall be filed with the
Securities Division of the Office of
General Counsel of the Board by the
soliciting party. Notwithstanding any
other provision of this section, nothing
contained herein shall be construed to
require prior Corporation approval of
any proxy soliciting materials.

(e) Minimum denominations of mutual
capital certificates—{1) General rule,
The minimum denomination of a mutual
capital certificate shall be $100,000.

(2) Exceptions. (i) There is no
minimum denomination for mutual
capital certificates issued in a private
placement to institutional investors, as
that term is defined in § 563.8(f)(3) of
this Part.

(ii) There shall be no minimum
denomination if the mutual capital
certificates are not offered or sold at
any office of the institution or any of its
affiliates, and

(a) They are not sold to more than 35
persons or offered by any
advertisement, including any broadcast
or written communication published in a
newspaper, magazine or similar
medium, or by any letter, circular, or
other written communication, sent,
given, or communciated to more than 35
persons who prior to such
communication have not indicated an
interest in pruchasing the securities, and
any purchases by such persons are for
their own account and not with a view
to distribution; or

(8) prior to or simultaneously with any
offering, and prior to issuance,
purchasers of the mutual capital
certificates have been furnished a final
offering circular which conforms to the
requirements of § 563.8(h) (2) and (3) of
this part.

(f) Disclosure. No institution shall,
directly or indirectly in connection with
the offer, sale, or issuance of a security
evidencing a mutual capital certificate
pursuant to this section, make any
statement that (1) is false or misleading
with respect to any material fact, or (2)
omits to state any material fact (i)
necessary in order to make the
statements made, in light of the
circumstances under which they were
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made, neither false nor misleading, or
(ii) necessary to correct any earlier
statement that has subsequently become
false or misleading.

(g) Filing requirements. The
application for issuance of mutual
capital certificates shall be publicly filed
with the Board by transmitting
concurrently three copies to the
Principal Supervisory Agent and the
original and three copies to the
Securities Division of the Office of
General Counsel of the Board.

(h) Final offering circular filing
requirements. The applicant shall file
with the Securities Division of the Office
of General Counsel of the Board 10
copies of each preliminary offering
circular as to which preliminary review
may be requested by the applicant, and
25 copies of each final offering circular
required under this section, No final
offering circular shall be furnished to
purchasers under subparagraph (e)(2)(5)
of this section unless it is filed with the
Securities Division of the Board's Office
of General Counsel, and declared
effective,

(i) Supervisory objection. No
application for approval of the issnance
of mutual capital certificates pursuant to
this section shall be approved if, in the
opinion of the Corporation, the policies,
condition, or operation of the applicant
afford a basis for supervisory objection
to the application. :

(j) Limitation on an offering period.
Following the date of the approval of the
application by the Corporation, the
institution shall have an offering period
of not more than one year in which to
complete the sale of the mutual capital
certificates issued pursuant to this
section. The Corporation may in its
discretion extend such offering period if
a written request showing good cause
for such extension is filed with it not
later than 30 days before the expiration
of such offering period or any extension
thereof.

(k) Reports. Within 30 days after
completion of the sale of mutual capital
certificates issued pursuant to this
section, the institution shall transmit
concurrently to the Supervisory Agent
and to the Securities Division of the
Office of General Counsel of the Board,
a written report stating the total dollar
amount of securities sold, and the
amount of net proceeds received by the
institution, and within 90 days it shall
transmit a written report stating the
number of purchasers.

(1) Requirements as to mutual capital
certificates—{1) Form of certificate.
Each mutual capital certificate and any
governing agreement evidencing a
mutual capital certificate issued by an
institution pursuant to this section:

(i) Shall bear on its face, in bold-face
type, the following legend: “This
security is not a savings account or a
deposit and it is not insured by the
Federal Savings and Loan Insurance
Corporation"; and (ii) shall clearly state
that the certificate is subject to the
requirements of § 563.7-4(1),

(2) Legal Requirements. Mutual
capital certificates issued pursuant to
this section shall:

(i) Be subordinate to all claims against
the institution having the same priority
as savings accounts, savings certificates,
debt obligations or any higher priority;

(ii) Not be eligible for use as collateral
for any loan made by the issuing
institution;

(iii) Constitute a claim in liguidation
not exceeding the face value plus
accured dividends of the certificates, on
the general reserves, surplus and
undivided profits of the institution
remaining after the payment in full of all
savings accounts, savings certificates
and debt obligations;

(iv) Be entitled to the payment of
dividends, which may be fixed, variable,
participating, or cumulative, or any
combination thereof, only if, when and
as declared by the institution’s board of
directors out of funds legally available
for that purpose, provided that no
dividend may be declared or paid
without the approval of the Corporation
if such payment would cause the
institution to fail to meet its statutory
reserve requirement or its net worth
requirement under §563.13 of this part;

{v) Not be redeemable, except: (a)
where the dollar weighted average term
of each issue of mutual capital
certificates to be redeemed is ten years
or more and redemption is to be made
pursuant to a redemption schedule; (b)
in the event of a merger, consolidation
or reorganization approved by the
Corporation; or (¢) where the funds for
redemption are raised by the issuance of
mutual capital certificates approved
pursuant to this section, or in
conjunction with the issuance of capital
stock pursuant to Section 563b of this
Subchapter: provided, that mandatory
redemption shall not be required; that
mutual capital certificates shall not be
redeemable on the demand or at the
option of the holder; and that mutual
capital certificates shall not receive,
benefit from, be credited with or
otherwise be entitled to or due
payments in or for redemption if such
payments would cause the institution to
fail to meet its statutory reserve
requirement or its net worth requirement
under § 563.13 of this part; and provided
further, for the purposes of this
paragraph (v), the “dollar weighted
average term" of an issue of mutual

capital certificates shall be the sum of
the products calculated for each year
that the mutual capital certificates in the
issue have been redeemed or are
scheduled to be redeemed. Each product
shall be calculated by multiplying the
number of years of each mutual capital
certificate of a given term by a fraction,
the numerator of which shall be the total
dollar amount of each mutual capital
certificate in the issue with the same
term and the denominator of which shall
be the total dollar amount of mutual
capital certificates in the entire issue;

(vi) Not have preemptive rights;

{vii) Not have voting rights, except
that an institution may provide for
voting rights if:

(@) The institution fails to pay
dividends for a minimum of three
consecutive dividend periods, and then
the holders of the class or classes of
mutual capital certificates granted such
voting rights, and voting as a single
class, with one vote for each
outstanding certificate, may elect by a
majority vote a maximum of one-third of
the institution’s board of directors, the
directors so elected to serve until the
next annual meeting of the institution
succeeding the payment of all current
and past dividends;

(b) Any merger, consolidation, or
reorganization (except in a supervisory
case) is sought to be authorized, where
the issuing institution is not the survivor,
provided that the net worth of the
resulting institution available for-
payment of any class of mutual capital
certificate on liquidation is less than the
net worth available for such class prior
to the merger, consolidation, or
reorganization;

(c) Action is sought to be authorized
which would create any class of mutual
capital certificates having a preference
or priority over an outstanding class or
classes of mutual capital certificates;

(d) Any action is sought to be
authorized which would adversely
change the specific terms of any class of
mutual capital certificates;

(¢) Action is sought to be authorized
which would increase the number of a
class of mutual capital certificates, or
the number of a class of mutual capital
certificates ranking prior to or on parity
with another class of mutual capital
certificates; or

(/) Action is sought which would
authorize the issuance of an additional
class or classes of mutual capital
certificates without the institution
having met specific financial standards;

(viii) Not constitute an obligation of
the institution and shall confer no rights
which would give rise to any claim of or
action for default;
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(ix) Not be convertible into any
account, security, or interest; and

(x) Provide for charging of losses after
the exhaustion of all other items in the
net worth account.

8. Amend § 563.13 by amending
subparagraph (a) (3), by redesignating
existing paragraph (c) thereof as
paragraph (d), and adding new
paragraphs (c) and (e) thereto, to read as
follows:

§563.13 Reserve accounts.
(a) Statutory reserve requirement.
L

(3) Institutions may count as reserves
meeting the reserve requirement those
items listed in the definition of net
worth, as set forth in § 561,13 of this
Subchapter, except that the following
items shall be excluded:

(i) Subordinated debt securities;

(ii) Specific loss reserves; and

(iii) Mutual capital certificates which
include a redemption provision pursuant
to § 563.7-4(1)(2)(v)(a) to the extent the
amount of such certificates included in
the institution's net worth in accordance
with § 561.13 exceeds 20 percent of the
statutory reserve requirement.

(c) Mutual capital certificates. Mutual
capital certificates issued by insured
mutual institutions and approved
pursuant to § 563.7—4 of this Part shall
be included in meeting the reserve and
net worth requirements of paragraphs
(a) and (b) of this section.

* - - * L]

(e) Charging of losses to statutory
reserve. Losses charged to the statutory
reserve under paragraph (a) of this
section shall exhaust all other net worth
accounts in the statutory reserve before
constituting a charge against mutual
capital certificates.

PART 563c—ACCOUNTING
REQUIREMENTS :

9. Amend subparagraph (a)(2) of
§ 563c.1 to read as follows:

§ 563c.1 Application of this Subpart.

(a) * % x

(2) Any offering circular or private
placement memorandum required to be
used in connection with the issuance of
mutual capital certificates under
§ 563.7-4 of this Subchapter and the
issuance of debt securities under
§§ 563.8 and 563.8-1 of this Subchapter.

PART 569a—RECEIVERS FOR
INSURED INSTITUTIONS OTHER THAN
FEDERAL SAVINGS AND LOAN
ASSOCIATIONS

10. Amend paragraph (c) of § 569a.7 to
read as follows:

§569a.7 Priority of claims.
* - - * *

(c) In the case of institutions having
nonwithdrawable accounts or mutual
capital certificates outstanding, the
claims specified in paragraphs (a) and
(b) of this section shall have priority, in
the order stated above, over any claims
by the holders of mutual capital
certificates or nonwithdrawable
accounts.

If a surplus remains after making
distribution in full to prior claimants as
set forth in paragraphs (a) and (b) of this
section, such surplus shall be distributed
to the mutual capital certificate holders
and nonwithdrawable account holders,
in accordance with the terms, conditions
and priorities specified in the
instruments establishing their interests
in the institution. If such instruments do
not specify the terms, conditions, and
priorities for liquidation, the distribution
of the surplus shall be pro rata.

* - -

- *

SUBCHAPTER E-——~RULES AND
REGULATIONS FOR FEDERAL MUTUAL
SAVINGS BANKS

PART 577—CHARTER AND BYLAWS

11. Amend the first paragraph of
§ 577.1 as follows:

§577.1 Prescribed form.

Unless otherwise authorized by the
Board, and until amended pursuant to
the procedures set forth in the charter, a
Federal mutual savings bank shall
operate under a charter of the following
form which form shall include the
additional provisions set forth in
§ 577.1-1 if specifically requested.

12. Add new § 577.1-1 as follows:

§577.1-1 Mutual capital certificate
amendment.

(a) Approval of mutual capital
certificate charter amendment. No
Federal mutual savings bank shall be
authorized to issue mutual capital
certificates unless it adopts a charter
amendment in the form set forth in
paragraph (b) of this section, Approval
of the amendment shall be by a majority
of the outstanding eligible votes, cast in
person or by proxy, at a legal meeting of
the members called for the purpose of
voting on the amendment. Proxies shall
be specifically solicited for that purpose.
Except as provided herein, the
provisions of this section shall
constitute the approval of the Board of
the proposal by the board of trustees of
any Federal mutual savings bank of the
charter amendment set forth in

. paragraph (b) of this section.

(b) A Federal mutual savings bank
adopting a charter amendment

authorizing the issuance of mutual
capital certificates shall delete charter
Section 12 and add new charter Sections
12 and 13 as follows:

12. Mutual capital certificates. The bank
may issue mutual capital certificates
pursuant to the rules and regulations of the
Board. Subject to such rules and regulations,
the board of trustees of the bank is
authorized, without the prior approval of the
members and by resolution or resolutions
from time to time adopted and approved by
the Board, to provide in supplementary
sections hereto for the issuance of mutual
capital certificates and to fix and state the
voting powers, designations, preferences and
relative, participating, optional or other
special rights of the certificates and the
qualifications, limitations and restrictions
thereon.

Members of the bank shall not be entitled
to preemptive rights with respect to the
issuance of mutual capital certificates, nor
shall holders of such certificates be entitled
to preemptive rights with respect to any
additional issues of mutual capital
certificates.

13. Amendment of charter. No amendment,
addition, alteration, change, or repeal of this
charter shall be made, except as may be
otherwise authorized by the Board, unless
such proposal is made by the board of
trustees of the bank, approved by the Board,
and thereafter submitted to and approved by
the members at a legal meeting. Any
amendment, addition, alteration, change, or
repeal so acted upon and approved shall be
effective, if filed with and approved by the
Board, as of the date of the final approval of,
or as fixed by the members, or the board of
trustees in the case of supplementary
sections to Section 12 of this charter,
provided, however, that holders of mutual
capital certificates may be granted in
supplementary sections to Section 12 of this
charter the right to vote on amendments,
additions, alterations, changes, or repeals to
this charter, in any of the instances set forth
in § 563.7-4(1)(2)(vii)(5) through (/).

(c) An application for final Board
approval of the charter amendment set
forth in paragraph (b) of this section
shall include, in addition to other
documents or information that may be
required by the Board, a certified copy
of each resolution adopted at the
meeting of the members relating to the
adoption of the proposed charter
amendment, together with a certification
by the secretary of the association that
the resolutions were adopted in
accordance with the provisions of this
section.

(d) The Principal Supervisory Agent
may approve applications for final
approval of the charter amendment set
forth in paragraph (b) of this section,
provided that all approvals shall be
made in accordance with the provisions
of this section and the guidelines
established by the Board, The Principal
Supervisory Agent shall promptly
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transmit a copy of any approval, with
conforming amendments, to the
Secretary to the Board. All
recommendations for disapproval shall
be transmitted by the Principal
Supervisory Agent to the Board for
action.

PART 578—OPERATIONS

11. Add new § 578.5 to read as
follows:

§578.5 Issuance of mutual capital
certificates.

A Federal mutual savings bank may
issue mutual capital certificates as its
charter permits and in accordance with
§ 563.7—4 of this Chapter, or as the Board
may otherwise authorize in writing.
(Sec. 5, 48 Stat. 134, as amended; 12 U.S.C.

§ 1464. Secs. 402, 403, 406, 48n Stat. 1256,
1257, 1259, as amended; 12 U.S.C, 1725, 1726,
1729. Reorg. Plan No. 3 of 1947, 12 FR 4981, 3
CFR, 1943-48 Comp., p. 1071)

By the Federal Home Loan Bank Board,

Robert D. Lindel'.

Actling Secretary.

[FR Doc. 80-38831 Filed 12-12-80; 8:45 am]
BILLING CODE 6720-01-M

12 CFR Part 545

(80-793)

Renegotiable Rate Mortgages;
Corrective Amendments

Dated: December 4, 1980,

AGENCY: Federal Home Loan Bank
Board.

AcTion: Final regulations.

suMMARY: These technical amendments
correct minor errors and omissions in
the Board's renegotiable rate mortgage
regulation (12 CFR 545.6—4a). The
amendments modify the regulation to
accurately reflect the Board's September
30, 1980, actions with respect to that
regulation.

EFFECTIVE DATE: October 8, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth F. Hall, Office of General
Counsel, Federal Home Loan Bank
Board, 1700 G Street, N.-W., Washington,
D.C. 20552. Telephone: (202) 377-6466.
SUPPLEMENTARY INFORMATION: Effective
October 8, 1980, the Board amended its
renegotiable rate mortgage regulation
(12 CFR 545.6-4a) to authorize federally-
chartered savings and loan associations
to structure a renegotiable rate mortgage
(RRM) as a single, adjustable-rate, long-
term note (FHLBB Res. No. 80-611; 45 FR
67059 (1980)). Prior to the amendment,
Federal associations were required to
structure an RRM as a short-term note

automatically renewable each three,
four or five years for up to thirty years.

The Federal Register document setting
out the amendment contained certain
errors and omissions that made it
inconsistent with the regulatory action
undertaken by the Board. Specifically,
the notice required by subparagraph
(e)(2) of the regulations, as amended,
omits the words “on property” from the
first sentence of the notice. Also, the
word “minimum," which should have
been deleted, appears in the last
sentence of paragraph (b), and in the
third and seventh sentences of the
seventh paragraph in paragraph (f).
Finally, the words “elect not to” are
omitted from the next-to-the-last
sentence of the seventh paragraph in
paragraph (f).

The amendment also deletes all parts
of the regulation that indicate the
maximum overall term of an RRM is
thirty years. This amendment is
necessary to conform the regulation to
the Board's action of November 10, 1980,
which extended the maximum term of a
mortgage loan from thirty to forty years
(FHLBB Res. No. 80-700; 45 FR 76095
(1980). Instead of referring to a specific
number of years, the regulation simply
references, in paragraph (a), the
regulation that establishes the maximum
permissible mortgage term (12 CFR
545.6~2(a), as amended by FHLBB Res.
No. 80-700).

The Board finds that notice and public
procedure with.respect to the
amendments pursuant to 5 U.S.C. 553(b)
and 12 CFR 508.11 are unnecessary
because (1) these are merely technical
corrections to the regulation and (2) it is
in the public interest to publish the
amendments without delay since they
correct errors and omissions in the
regulation. The Board also finds that the
thirty-day delay of the effective date
following publication as prescribed in 5
U.S.C. 553(d) and 12 CFR 508.14 is
unnecessary for the same reasons, and
that it is necessary to make these
amendments effective October 8, 1980,
which is the date FHLBB Res. No. 80-700
became effective.

Accordingly, the Board hereby
amends Part 545 of Subchapter C,
Chapter V, Title 12, Code of Federal
Regulations, to read as set forth below.

SUBCHAPTER C—FEDERAL SAVINGS AND
LOAN SYSTEM

PART 545—0PERATIONS

1. Amend the first sentence of
paragraph (b) and amend paragraph (f)
and subparagraph (e)(2), of 12 CFR
545.6-4a, to read as set forth below:

§ 545.6-4a Renegotiable rate mortgage
instruments.
* - - * »

(b) Description. For purposes of this
section, a renegotiable rate mortgage
loan is a loan (1) issued for a term of
three, four or five years and
automatically renewable at equal
intervals except as provided in
subparagraph (c)(1) of this section, or (2}
issued for a single term and providing
for adjustment of the interest rate at
intervals of three, four or five years
except as provided in subparagraph
(c)(1) of this section. * * *

(e) Notice to borrower.

(2) If the loan is structured as a long-
term note, at least ninety (80) .and not
more than one-hundred twenty (120)
days before adjustment of the interest
rate, the association shall send written
notification to the borrower in the
following form:

Notice

The interest rate on your loan with ———
Federal Savings and Loan Association,
secured by a [morigage/deed of trust] on
property located at [address], is scheduled to
be adjustedon * * *

* ® »

- - * . *
(f) Application disclosure. * * *
- - - - -

[As the borrower, you have the right
to decline the lender's offer of renewal.
If you decide not to renew, you will
have to pay off the remaining balance of
the mortgage. Even if you decide to
renew, you have the right to prepay the
loan in part or in full without penalty at
any time after the beginning of the
notice period for the first renewal. To
give you enough time to make this
decision the lender, at least ninety (90)
but not more than one-hundred twenty
(120) days before renewal, will send a
notice stating the due date of the loan,
the principal balance as of that date, the
new interest rate and the monthly
payment amount. If you elect not to pay
the loan in full by the due date, the loan
will be automatically renewed at the -
new rate. You will not have to pay any
fees or charges at renewal time.] [As the
borrower, you have the right to prepay
the loan in part or in full without
penalty at any time after the beginning
of the notice period of the first interest
rate adjustment. To give you enough
time to make this decision, the lender,
at least ninety (90) but not more than
one-hundred twenty (120) days before
interest rate adjustment, will send a
notice stating the date of adjustment,
the principal balance as of that date, the
new interest rate and the monthly
payment amount. If you elect not to pay
the loan in full by the due date, the
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interest rate will be adjusted to the new
rate. You will not have to pay any fees
or charges at the time of interest rate
adjustment.]
- - * » *
(Sec. 5, 48 Stat. 132, as amended 12 U.S.C.
1464; Reorg. Plan No. 3 of 1847; 3 CFR, 1943
1948 Comp., p. 1071)

By the Federal Home Loan Bank Board.
Robert D. Linder,
Acting Secretary.
[FR Doc. 80-38840 Piled 12-12-80; 8:45 am]
BILLING CODE 6720-01-M

12 CFR Parts 550 and 571
[No. 80-738]

Trust Powers

Dated: November 26, 1980,

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final regulations,

SuMMARY: The Federal Home Loan Bank
Board adopts final regulations regarding
the acquisition, exercise, and
termination of trust powers by Federal
~savings and loan associations. These
regulations implement section 403 of the
Depository Institutions Deregulation and
Monetary Control Act of 1980, which
empowers the Board to grant trust
authority to Federal associations,
EFFECTIVE DATE: January 1, 1981,
FOR FURTHER INFORMATION CONTACT:
James C. Stewart, Office of General
Counsel, Federal Home Loan Bank
Board, 1700 G Street, N.W., Washington,
D.C. 20552. Telephone: (202) 377-6457.
SUPPLEMENTARY INFORMATION: By
Resolution No, 80-528 (August 21, 1980),
the Federal Home Loan Bank Board
proposed regulations implementing the
recent statutory authorization for the
granting of trust powers to Federal
savings and loan associations. See 45 FR
57728 (Aug. 29, 1980). As empowered by
Section 403 of the Depository
Institutions Deregulation and Monetary
Control Act, the Board proposed
procedures for the acquisition, exercise,
and termination of trust powers with
respect to Federal associations. As part
of the same resolution, the Board
proposed a policy statement regarding
the exercise of trust powers by
institutions the accounts of which are
insured by the Federal Savings and Loan
Insurance Corporation, and their service
corporations.

The Board received approximately 25
comment letters in response to the
proposal. Although comments were
generally favorable, changes were
suggested for several provisions. These
suggestons are summarized below.

Definitions: § 550.1. Several
commenters urged the Board to
enumerate fully the activities
encompassed in the term “trust powers",
It was noted that the definition in
§ 550.1(k) did not list all the fiduciary
activities contained in the parallel
provision of the Comptroller of the
Currency's regulation (12 CFR 9.1(d)).
Commenters expressed apprehension
that the Board might be taking a more
restrictive view of the trust powers
available to Federal associations.

Board Response. It is the Board's view
that Federal associations are eligible for
the full range of trust powers available
to national banks and other institutions.
The definition in proposed § 550.1(k)
tracked the language of section 403 of
the Depository Institutions Deregulation
and Monetary Control Act. Although the
definition of trust powers contained in
section 403 differs slightly from that in
the National Bank Act, 12 U.S.C. 92a,
there is no evidence that Congress
intended less trust authority for savings
associations. Section 403 explicitly
authorizes Federal associations to act in
any fiduciary capacity allowed to *'State
banks, trust companies, or other
corporations which come into
competition with [Federal] associations”
12 U.S.C. 1464(n). In view of the
confusion on this point, however, the
Board has expanded the list of powers
enumerated in § 550.1(k) to include some
of the more common fiduciary activities
engaged in by other institutions.

Applications: § 550.2. Several
commenters took issue with the
requirement of § 550.2(b)(2) that the
Board take into account the needs of the
community to be served in passing on
applications for trust powers. Some
commenters seemed to assume that this
criterion could be satisfied only if trust
services were not currently available in
the community. In any event, it was
feared that community needs would be
difficult to demonstrate in most areas
due to the prevalence of bank trust
departments.

Commenters also criticized proposed
§ 550.2(c) which reserved the right of the
Board to grant partial and conditional
trust powers. Some commenters
expressed concern as to whether
application could be made for general
trust powers under proposed Part 550.

Board Response. The Board
acknowledges that market penetration
by bank trust departments may inhibit
demand for the trust services of Federal
associations. The statute, however,
explicitly suggests that community
needs be examined. Moreover, it is the
Board's view that community need is a
valid factor to be considered in passing
on an application for trust powers. In

view of the impact of a grant of trust
powers, the Board cannot foreclose
itself from an area of inquiry that may
be relevant to an applications decision.

The final regulation deletes § 550.2(c)
which reserved the authority of the
Board to grant limited trust powers. This
provision appears to have generated
considerable confusion and is moreover
superfluous.

The Board has also amended the
wording of § 550.2(a) to clarify the duty
of Federal associations to obtain prior
approval of any exercise of trust powers
through a service cerporation
subsidiary. Federal associations are
reminded that they are responsible for
the proper conduct of fiduciary activities
by their subsidiaries.

Deposit of Securities with State
Authorities: § 550.4. Proposed § 550.4
requires Federal associations with trust
authority to deposit securities with state
officials when state law requires such
deposits of state-chartered corporate
trustees. If state officials refuse to
accept a deposit of securities by a
Federal association, the securities may
be deposited with the Federal Home
Loan Bank of which the association is a
member. Several commenters suggested
that it would be more efficient to have
securities deposited with the Federal
Home Loan Banks in all instances.

Board Response. Although there
would be merit to a uniform
requirement, section 403 of Pub. L. 96—
221 specifically requires that securities
be deposited with state authorities. See
12 U.S.C. 1464(n)(6).

Administration of Trust Powers:

§ 550.5. Proposed § 550.5 set forth the
principle that the proper exercise of
trust powers is the responsibility of the
board of directors of the association.
The proposal further established
requirements to ensure that the board is
informed about trust department
activities and to prevent misuse of
association personnel and insider
information. One of the duties placed on
the board of directors was the
requirement that all trust accounts be
reviewed annually. See proposed

§ 550.5(a)(2). In the preamble, it was
stated that the annual review
requirement would extend to those
accounts whose investments are
directed by other parties. Several
commenters noted that the proposed
regulation specifically mentioned
reviews only of those accounts for
which the association had investment
responsibility, It was further maintained
that full-scale reviews of directed
investment accounts would be
inappropriate since the association may
not have the power to dispose of the
assets of such accounts. Commenters
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suggested that the board’s duties, in
these circumstances, should be limited
to periodic reviews aimed at ensuring
that investments conform to
instructions.

Section 550.5 also provided authority
for the Board to require additional
bonding for trust department employees.
See proposed § 550.5(d). The Board
requested comments on whether the
regulation should contain specific dollar
amounts for bond coverage and, if so,
what those amounts should be.

Commenters generally suggested that
a hard and fast rule on bond coverage
was not desirable. In the opinion of the
Surety Association of America, the
bonding required of larger institutions
under Insurance Regulation § 563.19
would be adequate for a trust
department. The Surety Association also
took the position that if additional
bonding were warranted, the
requirement could be imposed as part of
the applications process. The Surety
Association also noted that it would not
be appropriate to require additional
bonding only of trust department
employees since losses may result from
collusion with other departments of the
association.

Board Response. The Board agrees
that an association’s board of directors
should not be required to conduct
annual reviews of directed accounts to
determine the adyisability of retaining
or disposing of account assets. It also-is
of the view, however, that the board of
directors should have some
responsibility to periodically monitor
such accounts to ensure that
investments have been made in
accordance with instructions and that
investment instractions comport with
the terms and purposes of the trust.
Although not explicitly stated, such a
duty is implied by the regulation. As
part of each examination, the Board's
staff will review the propriety of
investments of funds held in trust. Since
the association's directors would be
responsible for any misfeasance, it
would be in their interest to periodically
review directed trusts. In the final
regulation, this duty is more specifically
stated.

In view of the comments received
with respect to bond coverage, the
Board is persuaded not to establish
specific dollar amounts. The final
regulation, however, has been rephrased
to allow the Board to require additional
bonding of all association employees,
not just those engaged in the operation
of the trust department.

Funds Awaiting Investment or
Distribution: § 550.8. Proposed § 550.8
authorized trust departments to deposit
trust funds in other departments of the

association provided that the
association deposited collateral with the
trust department. Section 550.8(b)(2)
additionally imposed the requirement
that such deposits of trust funds must
“earn interest at competitive market
rates”. Several commenters felt this
phrase was vague and construed it to
require the payment of money-market
rates on all deposits of trust funds.

Board Response. Proposed
§ 550.8(b)(2) was intended to prevent °
associations from placing trust funds
awaiting investment or distribution in
non-income-producing accounts.
Although the Board does not agree with
the extreme interpretation given :

§ 550.8(b)(2) by some commenters, the
final regulation has been reworded. The
final regulation incorporates the
requirment of the Comptroller of the
Currency that such assets be made
productive. It is noted that the
Comptroller has recently proposed
amendments to Regulation 9 to clarify
the duty of national banks to pay
competitive rates of return on
temporarily-held trust funds. See
Proposed § 9.10(c), 45 FR 71574 (Oct. 29,
1980). The Board intends to study the
Comptroller’s final regulation.

Self-dealing: § 550.10: Proposed
§ 550.10 generally prohibited an
association from entering into
transactions with accounts that it held
as fiduciary. Under paragraph (b), an
association would have been barred
from purchasing assets from trust
accounts in most instances. Among the
exceptions to this rule would have been
those situations in which retention of
the asset could potentially expose the
association to some form of liability.
Such purchases could only have been
made with the approval of the
association's board of directors and the
Supervisory Agent. Two commenters
questioned the need for the participation
of the Supervisory Agent. It was
asserted that this constituted an
unnecessary interference with the duties
of the directors.

Paragraph (c) of the proposed § 550.10
addressed the ability of an association
to vote its own shares which it held as a
fiduciary. Consistent with the restriction
imposed on national banks by 12 U.S.C.
61, paragraph (c) prohibits associations
from voting such shares unless actually
directed by the donor or beneficiary of
the trust. One commenter objected that
12 U.S.C. § 61 applied only to elections
of directors and argued that the donor’s
grant of voting discretion to the
association as fiduciary should not be
limited in other areas.

Board Response. Discussions with the
trust examination staffs of other
agencies indicate that § 550.10(b)(2) is a

seldom-used exception to the
prohibition against self-dealing.
Nevertheless, it is-an exception which
could be abused. The participation of
the Supervisory Agent ensures some
uniformity in application. Moreover, it is
expected that the concurrence of the
Supervisory Agent will not be
unreasonably withheld.

On re-examination of 12 U.S.C. 61, it
does appear that § 550.10(c) is more
restrictive than the National Bank Act
with regard to the voting of shares held
in trust. The final regulation, like the
National Bank Act, therefore only limits
voting in elections of directors.

Compensation of Association:

§ 550.12. Proposed § 550.12(c) prohibits
trust department employees from
accepting bequests or gifts of trust
assets without the approval of the board
of directors. One commenter noted that
this provision is not contained in the
Comptroller's Regulation 8 and urged
that it be eliminated.

Board Response, Section 55012 (c] .
was included at the suggestion of trust
examiners at the other federal financial
regulatory agencies, It has been their
experience that gifts and bequests to

. trust department employees often result

in suits against banks by the other
beneficiaries of the trust. Section
550.12(c) does not prohibit such gifts and
bequests, but ensures that the board of
directors is informed of such
occurrences. It is the Board's view that
§ 550.12(c) is a reasonable requirement
and that it should be retained in the
final regulation.

Policy Statement for FSLIC-insured
Institutions: § 571.15. Part 550 applies
directly only to Federally-chartered
associations conducting fiduciary
activities. It was noted that FSLIC-
insured state-chartered institutions and
their subsidiaries may soon be
authorized to exercise trust powers
under state law. In order to preserve the
safety and soundness of the FSLIC-
insured savings and loan system, the
Board proposed a policy statement
urging state-chartered insured
institutions to conduct their fiduciary
activities in accordance with the
principles enunciated in Part 550.

Several commenters took objection to
this proposal. Some interpreted it as an
attempt to preempt state authority.
Others construed the proposal as
beyond the Board's proper sphere of
concern.

Board Response. Proposed § 571.15 is
clearly not intended to usurp state
jurisdiction over state-chartered
associations. The safety and soundness
of insured institutions is the paramount
concern of the Board in this area. The
acquisition of trust powers represents a
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major change in the character of savings
and loan associations. These new
powers also expand the risks that the
Federal Savings and Loan Insurance
Corporation is called upon to insure,

Part 550 represents a comprehensive
system of regulation which the Board
believes will preserve the safety and
soundness of insured institutions. By
making its views known through its
policy statement, the Board seeks to
provide insured institutions with an
indication as to how the safety and
soundness requirement may be satisfied.

Other Comments. Several commenters
urged the Board to adopt the
interpretations of Regulation 9
contained in the Comptroller's
Handbook for National Trust
Examiners. These opinions cover a
broad range of issues and provide
guidance with respect to the application
of Regulation 9 to various situations.
Although the Regulation 9

interpretations provide a valuable body

of expertise and will certainly be looked
to in construing Part 550, it is the Board's
view that the staff should have the
opportunity to analyze the issues
presented in the context of thrift
institution regulation. Accordingly, the
Board will not incorporate by reference
the materials in the Comptroller's
Handbook.

Several commenters also urged the
Board to seek an amendment to the
Federal securities laws to give the Board
jurisdictional parity with the other
Federal financial regulatory agencies.
The Board agrees with this concept, and
has directed the staff to prepare a
legislative proposal for this purpose.

Accordingly, the Board hereby adds a
new Part 550, Subchapter C, and amends
Part 571, Subchapter D, Chapter V of
Title 12, Code of Federal Regulations, as
set forth below.

1. Add a new Part 550, to read as
follows:

SUBCHAPTER C—REGULATIONS FOR THE
FEDERAL SAVINGS AND LOAN SYSTEM

PART 550—TRUST POWERS OF
FEDERAL ASSOCIATIONS

Sec.
550.1 Definitions.
< 550.2 Applications.

550.3 Consolidation or merger of two or
more Federal associations.

550.4 Deposit of securities with state
authorities.

550.5 Administration of trust powers.

550.6 Books and accounts,

550.7 Audit of trust Department.

550.8 Funds awaiting investment or
distribution.

550.9 Investment of funds held as fiduciary.

550.10 Self-dealing.

55011 Custody of investments.

550.12 Compensation of association.

550.13 Collective investment.

550.14 Surrender of trust powers.

550.15 Effect on trust accounts of
appointment of conservator or receiver
or voluntary dissolution of association.

550.16 Revocation of trust powers.

Authority: Sec. 403 of the Depository

Institutions Deregulation and Monetary

Control Act of 1980, Pub. L. No. 96-221, 94

Stat. 132, 12 U.S.C. § 1464(n}; Secs. 402, 403, &

407 of the National Housing Act, 48 Stat. 1256,

1257, 1260, as amended, 12 U.S.C. 1725, 1726,

1730; Reorg. Plan No. 8 of 1947, 12 Fed. Reg.

4981, 3 CFR 1071 (1943-48 Compilation).

§550.1 Definitions.

For purposes of this Part:

(a) “Account” means the trust, estate
or other fiduciary relationship which has
been established with an association;

(b) “Custodian under a uniform gifts
to minors act” means an account

- established pursuant to a state law

which is substantially similar to the
Uniform Gifts to Minors Act As
published by the American Law Institute
and with respect to which the
association operating such account has
established to the satisfaction of the
Secretary of the Treasury that it has
duties and responsibilities similar to the
duties and responsibilities of a trustee
or guardian.

(c) “Fiduciary” means an association
undertaking to act alone, through an
affiliate, or jointly with others primarily
for the benefit of another in all matters
connected with its undertaking and
includes trustee, executor,
administrator, guardian, receiver,
managing agent, registrar of stocks and
bonds, escrow, transfer, or paying agent,
trustee of employee pension, welfare
and profit sharing trusts, and any other
similar capacity;

(d) “Fuduciary records™ means all
matters which are written, transcribed,
recorded, received or otherwise come
into the possession of an association
and are necessary to preserve
information concerning the actions and
events relevant to the fiduciary
activities of an association;

(e) “Guardian” means the guardian,
conservator, or committee by whatever
name employed by local law, of the
estate of an infant, an incompetent
individual, an absent individual, or a
competent individual over whose estate
a court has taken jurisdiction, other than
under bankruptcy or insolvency laws:

(f) “Investment authority” means the
responsibility conferred by action of law
or a provision of an appropriate
governing instrument to make, select or
change investments, review investment
decisions made by others, or to provide
investment advice or counsel to others;

(g) "Local law" means the law of the
state or other jurisdiction governing the
fiduciary relationship;

(h) “Managing agent" means the
fiduciary relationship assumed by an
association upon the creation of an
account which names the association as
agent and confers investment discretion
upon the association;

(i) “State-chartered corporate
fiduciary" means any state bank, trust
company, or other corporation which
comes into competition with
associations and is permitted to actin a
fiduciary capacity under the laws of the
state in which the association is located;

(i) “Trust department” means that
group or groups of officers and
employees of an association or of an
affiliate of an association to whom are
assigned the performance of fiduciary
services by the association;

(k) “Trust powers" means the power
to act in any fiduciary capacity
authorized by § 403 of the Depository
Institutions Deregulation and Monetary
Control Act of 1980, Pub. L. No. 96-221,
94 Stat. 132, 12 U.S.C. 1484(n). Under the
Act, a Federal association may be
authorized to act, when not in
contravention of local law, as trustee,
executor, administrator, guardian,
receiver, managing agent, registrar of
stocks and bonds, escrow, transfer, and
paying agent, trustee of employee
pension, welfare, and profit-sharing
trusts, or in any other fiduciary capacity
which state-chartered corporate
fiduciaries exercise under local law:
Provided, That the granting to, and
exercise of, such powers shall not be
deemed to be in contravention of state
or local law whenever the laws of such
state authorize or permit the exercise of
any or all of the foregoing powers by
state banks, trust companies, or other
corporations which compete with
Federal associations.

§ 550.2 Applications.

(a) An association desiring to exercise
fiduciary powers, either through a trust
department or through an affiliate, shall
file with the Supervisory Agent an
application indicating which trust
services it wishes to offer and providing
the information necessary to make the
determinations under paragraph (b).

(b) In addition to any ather facts or
circumstances deemed proper, the
Board, in passing upon an application to
exercise trust powers, will give
consideration to the following:

(1) the financial condition of the
association, provided that in no event
shall trust powers be granted to an
association if its financial conditior’is
such that the association does not meet
the financial standards required by state
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laws of state-chartered corporate
fiduciaries;

(2) the needs of the community for
fiduciary services and the probable
volume of such fiduciary business
available to the association;

(3) the general character and ability of
the management of the association;

(4) the nature of the supervision to be
given to the fiduciary activities,
including the qualifications, experience
and character of the proposed officer or
officers of the trust department; and

(5) whether the association has
available legal counsel to advise and
pass upon fiduciary matters wherever
necessary.

§550.3 Consolidation or merger of two or
more Federal associations.

Where two or more Federal
associations consolidate or merge, and
any one of such associations has, prior
to such consolidation or merger,
received a permit from the Board to
exercise trust powers which permit is in
force at the time of the consolidation or
merger, the rights existing under such
permit pass to the resulting association,
and the resulting association may
exercise such trust powers in the same
manner and to the same exent as the
association to which such permit was
originally issued; and no new
application to continue to exercise such
powers is necessary. However, when
the name or charter number of the
resulting association differs from that of
the association to which the right to
exercise trust powers was originally
granted, the Board will issue a
certificate to that association showing
its right to exercise the trust powers
theretofore granted to any of the
associations participating in the
consolidation or merger.

§550.4 Deposit of securities with state
authorities.

Whenever local law requires
corporations acting as fiduciary to
deposit securities with State authorities
for the protection of private or court
trusts, associations in that state
authorized to exercise trust powers
shall, before undertaking to act in any
fiduciary capacity, make a similar
deposit with the state authorities. If the
state authorities refuse to accept such a
deposit, the Securities shall be deposited
with the Federal Home Loan Bank of
which the association is a member, and
such securities shall be held for the
protection of private or court trusts with
like effect as though the securities had
been deposited with the state
authorities.

§550.5 Administration of trust powers.

(a)(1) Responsibility of the board of
directors. The board of directors is
responsible for the proper exercise of
fiduciary powers by the association. All
matters pertinent thereto, including the
determination of policies, the investment
and disposition of property held in a
fiduciary capacity, and the direction and
review of the actions of all officers,
employees, and committees utilized by
the association in the exercise of its
fiduciary powers, are the responsibility
of the board. In discharging this
responsibility, the board of directors
may assign, by action duly entered in
the minutes, the administration of such
of the association's trust powers as it
may consider proper to assign to such
director(s), officer(s), employee(s), or
committee(s) as it may designate.

(2) Administration of accounts. No
fiduciary account shall be accepted
without the prior approval of the board,
or of the director(s), officer(s), or
committee(s) to whom the board may
have assigned the performance of that
responsibility. A written record shall be
made of such acceptances and of the
relinquishment or closing out of all
fiduciary accounts. Upon the acceptance
of an account for which the association
has investment responsibilities, a
prompt review of the assets shall be
made. The board shall also ensure that
at least once during every calendar year
thereafter, and within 15 months of the
last review, all the assets held in or held
for each fiduciary account for which the
association has investment
responsibilities are reviewed to
determine the advisability of retaining
or disposing of such assets. The board of
directors should act to ensure that all
investments have been made in
accordance with the terms and purposes
of the governing instrument.

(b) Use of other association
personnel. The trust department may
utilize personnel and facilities of other
departments of the association, and
other departments of the association
may utilize personnel and facilities of
the trust department only to the extent
not prohibited by law.

(c) Compliance with Federal
securities laws. Every Federal
association exercising trust powers shall
adopt written policies and procedures to
ensure that the Federal securities laws
are complied with in connection with
any decision or recommendation to
purchase or sell any security. Such
policies and procedures, in particular,
shall ensure that the association's trust
departments shall not use material
inside information in connection with

any decision or recommendation to
purchase or sell any security.

(d) Legal counsel. Every association
exercising fiduciary powers shall
designate, employ, or retain legal
counsel who shall be readily available
to pass upon fiduciary matters and to
advise the association and its trust
department.

(e) Bonding. In addition to the
minimum bond coverage required by
§ 563.19 of this Chapter, directors,
officers, and employees of an
association engaged in the operation of
a trust department shall acquire such
additional bond coverage as the Board
may require.

§550.6 Books and accounts.

(a) General. Every association
exercising trust powers shall keep its
fiduciary records separate and distinct
from other records of the association.
All fiduciary records shall be so kept
and retained for such time as to enable
the association to furnish such
information or reports with respect
thereto as may be required by the Board.
The fiduciary records shall contain full
information relative to each account.

(b) Record of pending litigation. Every
association shall keep an adequate
record of all pending litigation to which
it is a party in connection with its
exercise of trust powers.

§550.7 Audit of trust department.

At least once during each calendar
year, the association’s trust department
shall be audited by auditors in a manner
consistent with § 563.17-1 of this
Chapter. A copy of the report of the
audit shall be promptly filed with the
District Director-Examinations of the
Federal Home Loan Bank District in
which the home office of the association
is located. Trust department audits may
be made as part of the annual audits
required by § 563.17-1.

§550.8 Funds awaiting Investment or
distribution.

(a) General. Funds held in a fiduciary
capacity by an association awaiting
investment or distribution shall not be
held uninvested or undistributed any
longer than is reasonable for the proper
management of the account.

(b) Use by association in regular
business. (1) Funds held in trust by an
association, including managing agency
accounts, awaiting investment or
distribution may, unless prohibited by
the instrument creating the trust or by
local law, be deposited in other
departments of the association,
provided that the association shall first
set aside under control of the trust
department as collateral securitys
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(i) Direct obligations of the United
States, or other obligations fully
guaranteed by the United States as to
principal and interest;

(ii) Readily marketable securities of
the classes in which state-chartered
corporate fiduciaries are authorized or
permitted to invest trust funds under the
laws of the state in which such

"association is located; or

(iii) Other readily marketable
securities as the Board may determine.

(2) Collateral securities or securities
substituted therefor as collateral shall at
all times be at least equal in face value
to the amount of trust funds so
deposited, but such security shall not be
required to the extent that the funds so
deposited are insured by the Federal
Savings and Loan Insurance
Corporation. The requirements of this
paragraph are met when qualifying
assets of the association are pledged to
secure a deposit in compliance with
local law, and no duplicate pledge shall
be required in such case.

(3) Any funds held by an association
as fiduciary awaiting investment or
distribution and deposited in other
departments of the association shall be
made productive.

§550.9 Investment of funds held as
fiduciary.

(a) Private trusts. Funds held by an
association in a fiduciary capacity shall
be invested in accordance with the
instrument establishing the fiduciary
relationship and local law. When such
instrument does not specify the
character or class of investments to be
made and does not vest in the
association, its directors, or its officers
investment discretion in the matter,
funds held pursvant to such instrument
shall be invested in any investment in
which state-chartered corporate
fiduciaries may invest under local law.

(b) Court trusts. 1f, under local law,
corporate fiduciaries appointed by a
court are permitted to exercise
discretion in investments, or if an
association acting as fiduciary under
appointment by a court is vested with
discretion in investments by an order of
such court, funds of such accounts may
be invested in any investments which
are permitted by local law. Otherwise,
an association acting as fiduciary under
appointment by a court must make all
investments of funds in such accounts
under an order of that court, Such orders
in either case shall be preserved with
the fiduciary records of the association.

(c) Collective investment of trust
funds. The collective investment of
funds received or held by an association
as fiduciary is governed by § 550.13 of
this Part,

§ 550.10 Seif-dealing.

(a) Purchase of obligations, etc., from
association. Unless lawfully authorized
by the instrument creating the
relationship, or by court order or local
law, funds held by an association as
fiduciary shall not be invested in stock
or obligations of, or property acquired
from, the association or its directors,
officers, or employees, or individuals
with whom there exists such a
connection, or organizations in which
there exists such an interest, as might
affect the exercise of the best judgment
of the association in acquiring the
property, or in stock or obligations of, or
property acquired from, affiliates of the
association or their directors, officers or
employees.

(b) Sale or transfer of trust assets to
association. Property held by an
association as fiduciary shall not be
sold or transferred, by loan or
otherwise, to the association or its
directors, officers, or employees, or to
individuals with whom there exists such
a connection, or organizations in which
there exists such an interest, as might
affect the exercise of the best judgment
of the association in selling or
transferring such property, or to
affiliates of the association or their
directors, officers or employees, except:

(1) When lawfully authorized by the
instrument creating the relationship or
by court order or by local law;

(2) In cases in which the association
has been advised by its counsel in
writing that it has incurred as fiduciary
a contingent or potential liability and
desires to relieve itself from such
liability, in which case such a sale or
transfer may be made with the approval
of the board of directors and the
Supervisory Agent, provided, That in all
such cases the association, upon the
consummation of the sale or transfer,
shall make reimbursement in cash at no
loss to the account;

(3) As provided in the laws and
regulations governing collective
investments; and

(4) When required by the Board.

(c) Investment in stock of association.
Except as provided in § 550.8(b) of this
Part, funds held by an association as
fiduciary shall not be invested by the
purchase of stock or obligations of the
association or its affiliates unless
authorized by the instrument creating
the relationship or by court order or by
local law: provided, That if the retention
of stock or obligations of the association
or its affiliates is authorized by the
instrument creating the relationship or
by court order or by local law, it may
exercise rights to purchase its own stock
or securities convertible into its own

stock when offered pro rata to
stockholders, unless such exercise is
forbidden by local law. When the
exercise of rights or receipt of a stock
dividend results in fractional share
holdings, additional fractional shares
may be purchased to complement the
fractional shares so acquired. In
elections of directors, an association's
share held by the association as sole
trustee, whether in its ownname as
trustee or in the name of its nominee,
may not be voted by the registered
owner unless, under the terms of the
trust, the manner in which such shares
shall be voted may be determined by a
donor or beneficiary of the trust and the
donor or beneficiary actually directs
how the shares will be voted.

(d) Transactions between accounts.
(1) An association may sell assets held
by it as fiduciary in one account to itself
as fiduciary in another account if the
transaction is fair to both accounts and
if such transaction is not prohibited by
the terms of any governing instrument or
by local law.,

(2) An association may make a loan to
an account from the funds belonging to
another such account, when the making
of such loans to a designated account is
authorized by the instrument creating
the account from which such loans are
made, and is not prohibited by local
law, and the terms of the transaction are
fair to all accounts.

(3) An association may make a loan to
an account and may take as security
therefor assets of the account, provided
such transaction is fair to such account
and is not prohibited by local law.

§ 550.11 Custody of investments.

(a) Segregation of trust assets and
Jjoint custody. The investments of each
account shall be kept separate from the
assets of the association, and shall be
placed in the joint custody or control of
not fewer than two of the officers or
employees of the association designated
for that purpose either by the board of
directors of the association or by one or
more officers designated by the board of
directors of the association, and all such
officers and employees shall be
adequately bonded. To the extent
permitted by law, an association may
permit the investments of a fiduciary
account to be deposited elsewhere.

(b) Segregation of accounts. The
investments of each account shall be
either:

(1) Kept separate from those of all
other accounts, except as provided in
§ 550.13 of this Part; or

(2) Adequately identified as the
property of the relevant account.
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§550.12 Compensation of association.

(a) General. If the amount of the
compensation for acting in a fiduciary
capacity is not regulated by local law or
provided for in the instrument creating
the fiduciary relationship or otherwise
agreed to by, the parties, an association
acting in such capacity may charge or
deduct a reasonable compensation for
its services. When the association is
acting in a fiduciary capacity under
appointment by a court, it shall receive
such compensation as may be allowed
or approved by that court or by local
law.

(b) Officer or employee of association
as co-fiduciary. No association shall,
except with the specific approval of its
board of directors, permit any of its
officers or employees, while serving as
such, to retain any compensation for
acting as a co-fiduciary with the
association in the administration of any
account undertaken by it.

(c) Bequests or gifts to trust officers
and employees. No association shall
permit an officer or employee engaged
in the operaton-of its trust department to
accept a bequest or gift of trust assets
unless the bequest or gift is directed or
made by a relative or is approved by the
board of directors of the association.

§550.13 Collective investment.

{a) When not in contravention of local
law, funds held by an association as
fiduciary may be held in:

(1) A common trust fund maintained
by the association exclusively for the
collective investment and reinvestment
of moneys contributed thereto by the
association in its capacity as trustee,
executor, administrator, guardian, or
custodian under a Uniform Gifts to
Minors act; or

(2) A fund consisting solely of assets
of retirement, pension, profit sharing,
stock bonus or other trusts which are
exempt from Federal income taxation
under the Internal Revenue Code.

(b} Collective investments of funds or
other property by an association under
paragraph (a) of this section shall be
administered in accordance with
Comptroller of the Currency Regulation
9.18, 12 CFR 9.18: provided, That any
documents required to be filed with the
Comptroller of the Currency under that
regulation shall also be filed with the
Supervisory Agent and that the Board
may review such documents for
compliance with these and other laws
and regulations.

(c) As used in this section, the term
association shall include two or more
associations which are members of the
same affiliated group with respect to
any fund established pursuant to
§ 550.13 of this Part of which any of such

affiliated associations is trustee, or of
which two or more of such affiliated
associations are co-trustees.

§ 550.14 Surrender of trust powers

(a) Any association which has been
granted the right to exercise trust
powers and which desires to surrender
such rights shall file with the Board a
certified copy of the resolution of its
board of directors signifying such desire,

(b) Upon receipt of such resolution,
the Board shall make an investigation
and if it is satisfied that the association
has been discharged from all fiduciary
duties which it has undertaken, it shall
issue a certificate to such association
certifying that it is no longer authorized
to exercise fiduciary powers.

(¢} Upon issuance of such a certificate
by the Beard, an association: (1) shall no
longer be subject to the provisions of
these regulations, (2) shall be entitled to
have returned to it any securities which
it may have deposited with state
authorities or a Federal Home Loan
Bank under § 550.4 of this Part, and (3)
shall not exercise thereafter any of the
powers granted by this Part without first

applying for and obtaining new
authorization to exercise such powers.

§ 550.15 Effect on trust accounts of
appointment of conservator or receiver or
voluntary dissolution of association.

(a) Appointment of conservator or
receiver. Whenever a conservator or
receiver is appointed for an association
under Part 547 of this title, such receiver
or conservator shall, pursuant to the
instructions of the Board and the orders
of the court having jurisdiction, proceed
to close such of the association’s trust
accounts as can be closed promptly and
transfer all other such accounts to
substitute fiduciaries.

(b) Voluntary dissolution.Whenever
an association exercising trust powers is
placed in voluntary dissolution, the
liquidating agent shall, in accordance
with local law, proceed at once to
liguidate the affairs of the trust
department as follows:

(1) All trusts and estates over which a
court is exercising jurisdiction shall be
closed or disposed of as soon as
practicable in accordance with the order
or instructions of such court; and

(2) All other accounts which can be
closed promptly shall be closed as soon
as practicable and final accounting
made therefor, and all remaining
accounts shall be transferred by
appropriate legal proceedings to
substitute fiduciaries.

§550.16 Revocation of trust powers.

(a) In addition to the other sanctions
available, if, in the opinion of the Board,

an association is unlawfully or
unsoundly exercising, or has unlawfully
or unsoundly exercised, or has failed for
a period of five consecutive years to
exercise, the powers granted by this Part
or otherwise fails or has failed to
comply with the requirements of this
Part, the Board may issue and serve
upon the association a notice of intent to
revoke the authority of the association
to exercise the powers granted by this
Part. The notice shall contain a
statement of the facts constituting the
alleged unlawful or unsound exercise of
powers, or failure to exercise powers, or
failure to comply, and shall fix a time
and place at which a hearing will be
held to determine whether an order
revoking authority to exercise such
powers should issue against the
association.

(b) Such hearing shall be conducted in
accordance with the provisions of Part
509 of this Chapter, and shall be fixed
for a date not earlier than thirty days
and not later than sixty days after
service of such notice unless an earlier
or later date is set by the Board at the
request of an association so served.

{c) Unless the association so served
shall appear at the hearing by a duly
authorized representative, it shall be
deemed to have consented to the
issuance of the revocation order. In the
event of such consent or if, upon the
record made at any such hearing, the
Board shall find that any allegation
specified in the notice of charges has
been established, the Board may issue
and serve upon the association an order
prohibiting it from accepting any new or
additional trust accounts and revoking
authority to exercise any and all powers
granted by this Part except that such
order shall permit the association to
continue to service all previously
accepted trust accounts pending their
expeditious divestiture or termination.

(d) A revocation order shall become
effective not earlier than the expiration
of thirty days after service of such order
upon the association so served (except
in the case of a revocation order issued
upon consent, which shall become
effective at the time specified therein),
and shall remain effective and
enforceable, except to such extent as it
is stayed, modified, terminated, or set
aside by action of the Board or a
reviewing court.

2. Add a new § 571.15, to read as
follows:
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SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION ;

PART 571—STATEMENTS OF POLICY

§ 571.15 Fiduciary activities of state-
chartered insured institutions and service
corporations.

Although state law would primarily
govern the fiduciary activities of state-
chartered insured institutions and
service corporations in which these
institutions invest, it must be recognized
that these activities may have
implications with respect to the Federal
interest in the safe and sound operation
of insured institutions. Accordingly,
insured institutions are urged to follow
the standards for the exercise of trust
powers contained in Part 550 of this
Chapter. Insured institutions are
particularly urged not to engage in
dealings prohibited by § 550.10. In
establishing trust departments, insured
institutions should also observe the
procedures and policies required by
§§ 550.5, 550.6, 550.7, 550.8, 550.9, 550.11,
and 550.13. Insured institutions should
also take whatever steps are necessary
to ensure that their service corporation
subsidiaries adhere to these standards.
The examinations staff will monitor the
fiduciary activities of all insured
institutions and may take exception to
practices which deviate materially from
the standards of Part 550, and the
Corporation may regulate or prohibit
such fiduciary activities that threaten
the safety or soundness of insured
institutions .

(Sec. 408 of the Depository Institutions
Deregulation and Monetary Control Act of
1980, Pub. L. No. 96-221, 94 Stat. 132, 12
U.S.C. § 1464(n); Secs. 402, 403, and 407 of the
National Housing Act, 48 Stat. 1256, 1257,
1260, as amended, 12 U.S.C, 1725, 1726, 1730;
Reorg. Plan No. 3 of 1947, 12 Fed. Reg. 4981, 3
CFR 1071 {1943-48 Compilation))

By the Federal Home Loan Bank Board.
Robert D. Linder,
Acting Secretary.
IFR Doc. 80-38679 Filed 12-12-80; 8:45 am]
BILLING CODE 6720-01-M

12 CFR Part 563
[No. 80-739]

Technical Correcting Amendment
Relating to Credit Card Authority

Dated: November 26, 1980.

AGENCY: Federal Home Loan Bank
Board.

AcTiON: Final regulation.

SUMMARY: The Federal Home Loan Bank
Board has adopted an amendment to 12
CFR 563.43, regulation that relates to its

restrictions on loans and other
investments involving affiliated persons,
to clarify the availability of credit card
loans to affiliated persons of institutigns
the accounts of which are insured by the
Federal Savings and Loan Insurance
Corporation.

EFFECTIVE DATE: November 286, 1980.

FOR FURTHER INFORMATION CONTACT:
Michael D. Schley (202-377-6444), Office
of General Counsel, Federal Home Loan
Bank Board, 1700 G Street, NW.,
Washington, D.C. 20552,

SUPPLEMENTARY INFORMATION: The
types of loans that may be granted by an
insured institution to an “affiliated
person” (defined generally in 12 CFR
561.29 as an officer, director, controlling
person, or one of their immediate family
members) are enumerated in 12 CFR
563.43(b)(1)(i)-(vii). An insured
institution is specifically permitted to
extend credit in the form of “consumer
loans in the aggregate not exceeding
$10,000" to an affiliated person under
subparagraph (b)(1)(vii) of that section.

On July 3, 1980, the Board adopted
final regulations (Resolution No. 80408,
45 FR 46338, July 10, 1980) implementing
the credit card authority of the
Depository Institutions Deregulation and
Monetary Control Act of 1980 (§ 402,
Pub. L. No. 96-221, 94 Stat. 132, 12 U.S.C.
1464(b]). An intended consequence of
those new regulations was that any of
the types of loans permitted by 12 CFR
563.43(b)(1)(i)-(vii) could be made with a
credit card held by an affiliated person.
This result was inadvertently altered by
the Board's adoption of new final
regulations regarding investments in
consumer loans on November 10, 1980
(Resolution No. 80-701, 45 FR 76104,
November 18, 1980). That Resolution
adopted a definition of “consumer loan"
in new 12 CFR 541.25 that excluded
“credit extended in connection with
credit cards."”

Because of the definition in 12 CFR
541.25 is applicable to the term

"*“consumer loan" as it appears in 12 CFR

563.43(b)(vii), it precludes insured
institutions from making consumer loans
to affiliated persons through credit
cards. This result in practical effect
precludes an institution from issuing a
credit card to an affiliated person, since
most loans through credit cards are for
consumer purposes,

The Board has adopted a technical
amendment to 12 CFR 563.43 that
obviates the problem created by the
new definition of “consumer loan" as it
applies to 12 CFR 563.43(b)(1)(vii). The
amendment empowers insured
institutions to make loans to affiliated
persons in the form of “consumer loans

and extensions of credit in connection
with credit cards."”

The section also requires prior
approval of each loan to an affiliated
person by the board of directors. Since
this would not be practical with respect
to credit card loans (i.e., approval would
be required prior to each credit card
purchase), the language has been
changed to require approval of each
new extension of credit in the case of
credit card lending. Thus, an
institution's board of directors must
approve in advance a line of credit (and
each enlargement thereof) extended in
connection with a credit card held by an
affiliated person.

The definition of “consumer loan” in
new 12 CFR 541.25 also excludes "loans
in the nature of overdraft protection.” It
should be noted that 12 CFR 563.43 was
accordingly amended by Resolution No.
80-613 ("NOW Accounts,"” Sept. 30,
1980, 45 FR 66781, Oct. 8, 1980), to
specifically permit overdraft protection
on NOW accounts held by affiliated
persons (12 CFR 563.43(b)(1)(v)).

The Board finds that observance of
the notice and comment period of 12
CFR 508.12 and 5 U.S.C. § 553(b) and the
30-day delay of effective date of 12 CFR
508.14 and 5 U.S.C. § 553(d) is
unnecessary due to the technical nature
of this amendment and the fact that it
relieves a restriction.

Accordingly, the Federal Home Loan
Bank Board hereby amends Part 563,
Subchapter D, Chapter V of Title 12,
Code of Federal Regulations, as set forth
below.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 563—O0PERATIONS

Revise paragraph (b)(1)(vii) of
§ 563.43, to read as follows:

§ 563.43 Restrictions on loans and other
investments involving affiliated and
nonaffiliated persons.

- * " * *

(b) Restrictions concerning loan
transactions with affiliated persons. (1)

(vii) An aggregate of consumer loans
and extensions of credit in connection
with credit cards (including any
amounts borrowed under subdivision (ii)
of this subparagraph) not exceeding
$10,000.

With respect to loans covered by the
exceptions in (i), (ii), (iii), (v). (vi) and
(vii) of the preceding sentence, each
loan (or, in the case of a credit card loan
or a loan described in subdivision (v),
each new extension of credit) must be
approved in advance by a resolution
duly adopted with full disclosure by at




Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 | Rules and Regulations

82169

least a majority (with no director having
an interest in the transaction voting) of
the entire board of directors of such
institution or subsidiary. * * *
- » - - *
(Sec. 402, 94 Stat. 132, 12 U.S.C. 1484(b}; Sec.
402, 403, 407, 48 Stat. 1256, 1257, 1260, as
amended (12 U.S.C. 1725, 1730}; Reorg. Plan
No. 3 of 1947, 172 FR 4891, 3 CFR, 194348
Comp., p. 1071)

By the Federal Home Loan Bank Board.
Robert D. Linder,
Acting Secrelary.
[FR Doc. 80-38860 Filed 12-12-80: 8:45 am|
BILLING CODE 67-01-M

B

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 80-NW-53-AD; Amdt. 39-3990]

Airworthiness Directives; Rockwell
NA-265-60 Airplanes Modified in
Accordance with Raisbeck Group STC
SA687NW and Rockwell NA-265-80
Airplanes Modified in Accordance With
Raisbeck STC SAB47NW

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcTion: Final rule.

suMMARY: On October 24, 1980, the FAA
issued a telegraphic Airworthiness
Directive, AD T80-22-54, effective upon
receipt, which required inspection of the
aileron cables and sectors for damage
inflicted by incorrect drilling

procedures, on Rockwell NA-265-60 and
NA-265-80 airplanes which have been
modified in accordance with Raisbeck
Group STC SA687NW and STC
SA847NW respectively.

Six airplanes were inspected for this
condition, and all six exhibited varying
degrees of damage. The AD is hereby
published in the Federal Register to
make it effective to all persons.

DATES: Effective date. This AD was
effective earlier to all recipients of the
telegraphic AD T80-22-54 dated
October 24, 1980, Initial compliance is
before further flight.

FOR FURTHER INFORMATION CONTACT:
Mr. William M. Perrella, Airframe
Branch, ANW-~120S, Seattle Area
Aircraft Certification Office, FAA
Northwest Region, 9010 East Marginal
Way South, Seattle, Washington 98108,
telephone (208) 767-25186.
SUPPLEMENTARY INFORMATION: One
operator reported that the aileron
control cables had been damaged by
what appeared to be a drill bit. Similar
damage, apparently caused during the

installation of the Raisbeck
modification, was found on five other
subsequently inspected airplanes. The
condition upon which the telegraphic
AD was issued is likely to exist on other
Rockwell NA-265-60 and NA-265-80
airplanes modified in accordance with
Raisbeck STC SA687NW and STC
SAB47NW.

Since a situation existed that required
immediate adoption of this regulation, it
was found that notice and public
procedure thereon were impracticable
and good cause existed at the time of
issuance, and still exists, for making this
amendment effective in less than 30
days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive:

Rockwell: Applies to Rockwell NA-265-60
airplanes modified in accordance with
Raisbeck Group STC SA887NW and
Rockwell NA-265-80 airplanes modified
in accordance with Raisbeck STC
SA847NW. To prevent failure of the
lateral control system, accomplish the
following:

A. Before further flight visually inspect for
nicks, burns or other damage, the aileron
cables, and the sector to which the cables
attach, in the area of the sector, at
approximately wing station 160. Inspect these
parts in both wings.

B. Cables found damaged are to be
replaced. Sectors found damaged are to be
replaced or repaired, as necessary, in
accordance with FAR Part 43, or in a manner
approved by the Chief, Seattle Area Aircraft
Certification Office, FAA Northwest Region.

C. Airplanes may be ferried in accordance
with FAR 21.199 to a Maintenance Base, for
the purpose of complying with this AD.

D. This Airworthiness Directive is not
applicable to airplanes inspected in

accordance with the above if the inspections °

were accomplished after October 20, 1980.

This amendment becomes effective
December 24, 1980, and was effective
earlier to those recipients of telegraphic
AD T80-22-54 dated October 24, 1980.

{Secs. 313(a). 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.5.C. 1354(a),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1855(c)); and 14
CFR 11.89)

Note—~The FAA has determined that this
document involves a regulation which is not
considered to be significant under the
provisions of Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).

Issued in Seattle, Washington, on
December 4, 1980.

Charles R. Foster,

Director, Northwest Region.

[FR Doc. 80-38667 Filed 12-12-80; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 80-NE-09, Amdt. 39-3986]

Sikorsky S-76A Helicopters
Certificated in All Categories;
Airworthiness Directives

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment amends an
existing airworthiness directive (AD)
80-06-01, Amendment 39-3918,
applicable to S-76A helicopters
certificated in all categories. This
amendment removes required
inspections from the AD for aircraft with
installed main transmission support
structure reinforcement kits and refers
the owners/operators of these aircraft to
the manufacturer's Maintenance
Manual, “Airworthiness Limitations™
Section, for less restrictive mandatory
inspections.

DATES: Effective date—December 23,
1980. Comments must be received on or
before February 23, 1981.

ADDRESS: Send comments on the rule in
duplicate to: Federal Aviation
Administration, Office of the Regional
Counsel, New England Region,
Attention: Rules Docket No. 80-NE-09,
12 New England Executive Park,
Burlington, Massachusetts 01803,

The applicable service bulletins may
be obtained from Sikorsky Aircraft,
Division of United Technologies
Corporation, Stratford, Connecticut
06602. Copies of the service bulletins are
contained in the Rules Docket, Office of
the Regional Counsel, New England
Region, 12 New England Executive Park,
Burlington, Massachusetts 01803.

FOR FURTHER INFORMATION CONTACT:
Stephen Soltis, Airframe Section, ANE-
212, Engineering and Manufacturing
Branch, Flight Standards Division,
Federal Aviation Administration, New
England Region, 12 New England
Executive Park, Burlington,
Massachusetts 01803, telephone 617-
273-1328.

SUPPLEMENTARY INFORMATION:
Prior Regulatory History

This notice further amends
Amendment 39-3709, 45 FR 15174, AD
80-06-01, as amended by Amendment
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39-3786, 45 FR 37808, and further
amended by Amendment 39-3918, 45 FR
62793, which currently requires 10-hour
repetitive inspections of reinforced as
well as unreinforced main transmission
support beams.

At the time when Amendment 39-3786
was issued, additional reinforcements
were added to the transmission support
structure on new production aircraft
(serial numbers 760055, 760074, 760077,
and subsequent) and were available as
reinforcement kits for retrofit on
delivered aircraft,

FAA engineering evaluation of the
design determined that the added
reinforcements improved the integrity of
the support beams. However, data and
analysis were not sufficiently developed
at that time to quantify an increase in
the initial and repetitive inspection
interval. The AD (Amendment 39-3918)
was amended to include new
procedures for inspecting the reinforced
beams and at the same time maintained,
for all configurations, the inspection
interval already established for the
original unreinforced structure.

Analysis of all current data indicate
that less restrictive initial and repetitive
inspection requirements are appropriate
for aircraft with reinforced beams,
These inspection requirements have
been incorporated into the 5-76
Maintenance Manual “Airworthiness
Limitations™ Section. Compliance with
this section is mandatory per
§§ 91.163(c) and 43.16 of the Federal
Aviation Regulations (FARs) (14 CFR
91.163(c) and 14 CFR 43.16).

Operators and owners who have
incorporated the modification kits, or
have aircraft with the reinforcements
installed at the factory, are referred to
the Maintenance Manual,
“Airworthiness Limitations" Sections
for less restrictive mandatory
inspections.

Need for Amendment

Subsequent to publication of AD 80—
06-01, Amendment 39-3786, the
manufacturer provided the FAA with
analytical and test data for reinforced
S-76A main transmission support
structure. The agency determined that a
less restrictive inspection interval is
appropriate for those helicopters with
reinforced structure.

As this amendment relieves a
restriction and imposes no additional
burden on any person, notice and public
procedure hereon are impracticable and
unnecessary; a good cause exists for
making this amendment effective in less
than 30 days.

Request for Comments on the Rule

Although this action is in the form of a
final rule which relieves a restriction
and imposes no additional burden on
any person and, thus, was not preceded
by notice and public procedure,
comments are invited on the rule.

When the comment period ends, the
FAA will use the comments submitted,
together with other available
information, to review the regulation.
After the review, if the FAA finds that
changes are appropriate, it will initiate
rulemaking proceedings to amend the
regulation. Comments that provide the
factual basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
AD and determining whether additional
rulemaking is needed. Comments are
specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the rule that might
suggest a need to modify the rule.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,

§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
effective December 23, 1980, by
amending Amendment 39-3918 (45 FR
627938), AD 80-06-01, as follows:

1. Change applicability statement to
read:

Applies to Sikorsky Model S-76A
helicopters certificated in all categories.

Owners/operators of aircraft serial
numbers 760055, 760074, 760077, and
subsequent, and those aircraft retrofitted
with main transmission support
reinforcement kits in accordance with
Sikorsky Service Bulletin 76-53-12, dated
September 5, 1980, must inspect for cracks in
accordance with Chapter 4 of the Sikorsky 8-
76 Maintenance Manual, SA 4047-76-2,
“Airworthiness Limitations" Section,
Revision No. 4-7 and subsequent, for
mandatory inspections.

2. Combine paragraphs 1.a. with 1.a.i,
to read:

a. Gain access to the 76209-03001-041 and
~042 main transmission support structure
fittings as follows:

Remove the 76205-08001 main gearbox
fairing assemblies to obtain access to the
87208-03001-041 and 042 main transmission
support structure fittings.

3. Eliminate paragraph 1.a.ii. and the
“Note" that follows.

4. Change paragraph 1.c. to read:
Using a light and mirror, visually inspect
for cracks all accessible flanges and webs of

the transmission support structure fittings.

5. Remove from paragraph 1.d. “and
the 76070-20012-012 kit, if installed.”
6. Revise the Note listing references as
follows:
Add:
3. Sikorsky Service Bulletin 76-53-12, dated
September 5, 1980.

The manufacturer’s specifications and
procedures identified and described in
this directive are incorporated herein
and made a part hereof pursuant to 5
U.S.C. 552(a)(1). All persons affected by
this directive, who have not already
received these documents from the
manufacturer, may obtain copies upon
request to Sikorsky Aircraft, Division of
United Technologies Corporation,
Stratford, Connecticut 06602. These
documents may also be examined at
FAA, New England Region, 12 New
England Executive Park, Burlington,
Massachusetts 01803, and at FAA
Headquarters, 800 Independence
Avenue, S.W., Washington, D.C.

A historical file on this AD, which
includes the incorporated material in
full, is maintained by the FAA at its
headquarters in Washington, D.C., and
at the FAA, New England Region
Headgquarters, Burlington,
Massachusetts.

This amendment becomes effective
December 23, 1980.

(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended, (48 U.S.C. 1354(a), 1421,
1423); sec. 6(c), Department of Transportation
Act (48 U.S.C, 1655(c)); 14 CFR 11.89)

Note.—~The FAA has defermined tha this
document involves a final regulation which is
not significant under Executive Order 12044
as amended, on June 27, 1980, by Executive
Order 12221, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979). In addition, the
expected impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Burlington, Mass., on December 3,
1980.

Robert E. Whittington,
Director, New England Region.

Note.—The incorporation by reference
provisions of this document were approved
by the Director of the Federal Register on
June 19, 1967.

[FR Doc. 80-38668 Filed 12-12-80 8:45 am}]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 80-ASW-35]

Alteration of Transition Area
Correction; Woodward, Oklahoma

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Correction to final rule.

SUMMARY: In a rule published in the
Federal Register on October 30, 1980,
Vol. 45, page 71772, altering the
transition area at Woodward,
Oklahoma, there was a typographical
error in the description of the transition
area change. This action corrects that
error; thereby, making the description of
the transition area airspace to conform
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with the area intended for the protection
of aircraft executing instrument
approach procedures to the West
Woodward Airport.

EFFECTIVE DATE: December 25, 1980.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O,
Box 1689, Fort Worth, Texas 76101;
telephone (817) 6244911, extension 302.

SUPPLEMENTARY INFORMATION:

Federal Register Document 80-33470,
published on October 30, 1980, (45 FR
71772), altered the transition area at
Woodward, Oklahoma, to encompass an
instrument approach procedure based
on a newly established NDB. In
describing the transition area a
typographical error occurred which
caused the transition area to be
improperly described. Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) was published in the
Federal Register on January 2, 1980 (45
FR 445). Since this correction is a minor
matter upon which the public would
have no particular desire to comment,
notice and public procedure thereon are
unnecessary.

Adoption of The Amendment

In Federal Register Document No. 80~
33470 as published in 45 FR 71772 on
October 30, 1980, under Woodward,
Okla., delete: “7-mile radius southwest
of Gage VORTAGC;" and substitute
therefor: *7-mile radius southwest to the
Gage VORTAC."

(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348({a); and sec. 6(c), Department of
Transportation Act (49 U.S.C, 1855(c)))

Note.~The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
inplemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Texas, on December
4, 1980.

F. E. Whitfield,

Acting Director, Southwest Region.
[FR Doc. 80-38669 Filed 12-12-80; 8:45 am|
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 282
[Docket No. RM80-29]

Section 206(d) Rule Exempting
Agricultural Uses From Incremental
Pricing Surcharges; Effective Date

September 11, 1980.

AGENCY: Federal Energy Regulatory
Commission.

AcTion: Notice of effective date.

SUMMARY: On May 7, 1980, the Federal
Energy Regulatory Commission
(Commission) issued a rule (45 FR 33601,
May 20, 1980) providing an exemption
for agricultural uses of natural gas from
incremental pricing surcharges until

such time as the Commission determines

there is an economically practicable and
reasonably available alternative fuel for
a particular use. On the same day, the
rule was transmitted to Congress for
review as required by section 208(d) of
the Natural Gas Policy Act of 1978.
During the period for Congressional
review, neither House disapproved the
submittal. The exemptive rule thus
became effective immediately upon
expiration of the thirty-day
Congressional review period.
EFFECTIVE DATE: June 12, 1980.

FOR FURTHER INFORMATION CONTACT:
Alice Fernandez, Office of Pipeline and
Producer Regulation, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, (202) 357-9095.

Kenneth F. Plumb,

Secretary.

[FR Doc. 80-38855 Filed 12-12-80; 8:45 am]

BILLING CODE 6450-01-M

18 CFR Part 282
[Docket No. RM79-21]

Rule Further Exempting Industrial
Boiler Fuel Facilities From Incremental
Pricing Above the Price of No. 6 Fuel
Oil and Applying Celling Prices to
Forty-Eight Incremental Pricing
Regions; Effective Date

September 11, 1980,

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Notice of effective date.

SUMMARY: On May 7, 1980, the Federal
Energy Regulatory Commission
(Commission) adopted Order No. 81, a
final rule subject to Congressional

review, which provided that large
industrial boiler fuel facilities subject to
the incremental pricing program will
continue to be surcharged only at the
level of the high sulfur No. 6 fuel oil
price through October 31, 1981, (45 FR
31300, May 13, 1980). The rule was later
transmitted to Congress for review as
required by section 206(d) of the Natural
Gas Policy Act of 1978, During the
period for Congressional review, neither
House disapproved the submittal. The
exemptive rule thus became effective
July 1, 1980. |

EFFECTIVE DATE: July 1, 1980.

FOR FURTHER INFORMATION CONTACT:
Alice Fernandez, Office of Pipeline and
Producer Regulation, Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.
20426, (202) 357-9095.

Kenneth F. Plumb,

Secretary

[FR Doc. 80-38854 Filed 12-12-80; 8:45 am|

BILLING CODE 8450-01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Part 888
[Docket No, R-80-843)

Schedule A—Fair Market Rents for
new Construction and Substantial
Rehabilitation, Philadelphia,
Pennsylvania; Section 8 Projects

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD,

ACTION: Recission of interim rule.

SUMMARY: A conflict exists between the
October 1, 1980 effective date of the
Annual Revision of the Fair Market
Rents for New Construction and
Substantial Rehabilitation for all market
areas, and the October 23, 1980 effective
date of the Special Revision of the Fair
Market Rents for the Philadelphia,
Pennsylvania market area. Accordingly,
the Secretary is rescinding the Interim
Rule for Effect, Schedule A—Fair
Market Rents for New Construction and
Substantial Rehabilitation for the
Philadelphia, Pennsylvania market area
which was published in the Federal
Register on September 3, 1980.
EFFECTIVE DATE: September 3, 1980.

FOR FURTHER INFORMATION CONTACT:
Edward M. Winiarski, Supervisory
Appraiser, Valuation Branch, Technical
Support Division, Office of Multifamily
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Housing Development, 451 7th Street,
SW., Washington, D.C. 20410. (202) 755-
5743. This is not a toll-free number.

SUPPLEMENTARY INFORMATION: On
September 3, 1980 at 45 FR 58337 HUD
published an Interim Rule for Effect
which amended 24 CFR, Parl 888,
Subpart A, Schedule A, regarding the
Fair Market Rents for the Philadelphia,
Pennsylvania market area.

The purpose of this Special Revision
was to modify the October 1, 1979 rent
schedule applicable to that market area,
thereby permitting the use of these
amended rents to meet fiscal year 1980
production goals during September 1980.
However, the publication of this Special
Revision in the Federal Register took
longer than had been anticipated, and it
became effective October 23, 1980.

Meanwhile, the Annual Revision of
the Fair Market Rents for New
Construction and Substantial
Rehabilitation for all market areas was
published as an Interim Rule for Effect
in the Federal Register on August 29,
1980, with an effective date of October
1, 1980.

Since it was originally intended that
the Annual Revision of the Fair Market
Rents effective October 1, 1980 would
supersede on that date the Special
Revision Fair Market Rents planned for
use in September 1980, the fact that the
Special Revision of the Fair Market
Rents for the Philadelphia, Pennsylvania
market area published September 3,
1980 had an effective date of October 23,
1980 rendered this Special Reyision
useless for its intended purposes.
Accordingly, the Secretary has
determined that the September 3, 1980
Interim Rule for Effect must be
rescinded.

The prior Fair Market Rent schedule
for the Philadelphia, Pennsylvania
market area which was published on
August 29, 1980 with an effective date of
October 1, 1980, will, without further
publication in the Federal Register, be
continued as a Final Rule.

(Sec. 7(d) of the Department of HUD Act; (42
U.S.C. 3535(d)))

Issued at Washington, D.C. on, December 8,

1980.

Lawrence B. Simons,

Assistant Secretary for Housing—Federal
Housing Commissioner.

|FR Doc, 80-38712 Filed 12-12-80; 8:45 am|
BILLING CODE 4210-01-M

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 2610

Interim Regulation on Valuation of
Plan Benefits; Amendment Adopting
Additional PBGC Rates

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Amendment to the interim
regulation.

SuMMARY: This amendment to the
interim regulation on Valuation of Plan
Benefits contains the interest rates and
factors for the period beginning January
1, 1981. The interest rates and factors
are to be used to value benefits
provided under terminating pension
plans covered by Title IV of the
Employee Retirement Income Security
Act of 1974 (the “Act”).

The valuation of plan benefits is
necessary because under section 4041 of
the Act, the Pension Benefit Guaranty
Corporation (“PBGC") and the plan
administrator must determine whether a
terminating pension plan has sufficient
assets to pay all guaranteed benefits
provided under the plan. If the assets
are insufficient, the PBGC will pay the
guaranteed benefits under the plan
termination insurance program
established under Title IV.

The interest rates and factors set forth
in the regulation are adjusted
periodically to reflect changes in
financial and annuity markets. This
amendment adopts the rates and factors
applicable to plans that terminate on or
after January 1, 1981, and enables the
PBGC to value the benefits provided
under those plans. These rates and
factors will remain in effect until PBGC
publishes a notice revising them.
EFFECTIVE DATE: January 1, 1981.

FOR FURTHER INFORMATION CONTACT:
Ms. Nina R. Hawes, Staff Attorney,
Office of the General Counsel, Pension
Benefit Guaranty Corporation, 2020 K
Street, N.W., Washington, D.C. 20008,
202~-254-3010.

SUPPLEMENTARY INFORMATION: On
November 3, 1976, the Pension Benefit
Guaranty Corporation (the "PBGC")
issued an interim regulation establishing
the methods for valuing plan benefits of
terminating plans covered under Title IV
of the Employee Retirement Income
Security Act of 1974 (the “Act”) (41 FR
48484 et seq.). Specifically, the
regulation contains a number of
formulas for valuing different types of
benefits. In addition, Appendix B of the
regulation sets forth the various interest
rates and factors that are to be used in
the formulas. Because these rates and

factors reflect current conditions in the
financial and annuity markets, it is
necessary to update the rates and
factors periodically.

When first published, Appendix B
contained interest rates and factors to
be used to value benefits in plans that
terminated on or after September 2,
1974, but before October 1, 1975.
Subsequently, the PBGC adopted
additional rates and factors for valuing
benefits in plans that terminated on or
after October 1, 1975, but before
December 1, 1980. (29 CFR 2610 (1979),
44 FR 42180, 44 FR 58908, 45 FR 2026, 45
FR 21228, 45 FR 43164, 45 FR 64907, 45
FR 75658).

On November 14, 1980, the PBGC
published the first set of prospective
interest rates for plans that terminate on
or after December 1, 1980 (45 FR 75209).
Those rates will be in effect for plans
that terminate on or after December 1,
1980 and before January 1, 1981.

Appendix B is amended by this
document to add a set of interest rates
and factors for plans that lerminate on
or after January 1, 1981. These rates and
factors will remain in effect until such
time as PBGC publishes another notice
which changes the rates.

As a rule, these rates will be in effect
for at least one month. If these new
rates are to be changed for the month of
February, 1981, PBGC will publish a
notice to that effect no later than the
15th of January. If no change is to be
made, no notice will be published, and
the January, 1981 rates will remain in
effect at least through the month of
February, 1981.

Because of the need to determine and
issue new interest rates and factors
within a very tight time frame, so that
the rates can be as accurate as possible
and issued on a prospective basis, the
PBGC finds that notice of and public
comment on this amendment are
impracticable and contrary to the public
interest. Moreover, because of the need
to provide immediate guidance for the
valuation of benefits under plans that
will terminate on or after January 1,
1981, and because no adjustment by
ongoing plans is required by this
amendment, the PBGC finds that good
cause exists for making the rates set
forth in this amendment to the interim
regulation effective less than 30 days
after publication.

In consideration of the foregoing, Part
2610 of Chapter XXV1, Title 29, Code of
Federal Regulations, is hereby amended
by revising the heading of Table XXI
and by adding a new Table XXII to
Appendix B, as follows:
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Appendix B—Interest Rates and Quantities
Used To Value Benefits

» . * * -

XXI. The following interest rates and
quantities used to value benefits shall be
effective for plans that terminate on or after
December 1, 1980 and before January 1, 1981.

Ll - - . *

XXIL The following interest rates and
quantities used to value benefits shall be
effective for plans that terminate on or after
January 1, 1981.

1. Interest rate for valuing immediate
annuities.

An interest rate of 9% percent shall be
used to value immediate annuities, to
compute the quantity “G," in § 2610.6 and to
value both portions of a cash refund annuity.

11. Interest rate for valuing death benefits.

An interest rate of 5 percent shall be used
to value death benefits other than the
decreasing term insurance portion of a cash
refund annuity pursuant to § 2610.8.

11L. Interest rates and quantities used for
valuing deferred annuities.

The following factors shall be used to value
deferred annuities pursuant to § 2610.6:

(1) ks=1.0875

(2) ka=1.075

(3) ka=1.04

(4) =7

[5) n;=8

(Secs. 4002(b)(3), 4041(b), 4044, 4062(b)(1)(A),
Pub. L. 93-406, 88 Stat. 1004, 1020, 1025-27,
1029 (29 U.S.C. 1302(b)(3), 1341(b), 1344,
1362(b)(1)(A)))

Issued at Washington, D.C., on this 8th day
of December, 1980.

Robert E. Nagle,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 80-38565 Filed 12-11-80: 8:45 am|

BILLING CODE 7708-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 906

Conditional Approval of the
Permanent Program Submission From
the State of Colorado Under the
Surface Mining Control and
Reclamation Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

acTion: Final rule.

SUMMARY: On February 29, 1980, the
State of Colorado submitted to the
Department of the Interior its proposed
permanent regulatory program under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). The purpose of
the submission is to demonstrate the
State’s intent and capability to
administer and enforce the provisions of

SMCRA and the permanent regulatory
program regulations, 30 CFR Chapter
vil

After providing opportunities for
public comment and a thorough review
of the program submission, the
Secretary of the Interior has determined
that the Colorado program meets the
minimum requirements of SMCRA and
the permanent program regulations,
except for minor deficiencies discussed
below under "“Supplementary
Information.” Accordingly, the Secretary
of the Interior is conditionally approving
the Colorado program.

A new Part 906 is being added to
Subchapter T of 30 CFR Chapter VII to
implement this decision.

EFFECTIVE DATE: This conditional
approval is effective December 15, 1980.

This conditional approval will
terminate on December 1, 1981 as
specified in 30 CFR 906.11 unless the
deficiencies identified below have been
corrected in accord with 30 CFR 906.11
adopted below.

ADDRESSES: Copies of the Colorado

program and the administrative record

on the Colorado program, including the
letter from the Colorado Department of

Natural Resources (DNR agreeing to

correct the deficiencies which resulted

in the conditional approval, are
available for public inspection and
copying during business hours at:

Colorado Department of Natural Resources,
1313 Sherman Street, Denver, CO 80203;
Telephone: (303) 839-3567.

Office of Surface Mining, Brooks Towers,
1020 15th Street, Denver, Colorado 80202;
Telephone: (303) 837-5421.

Office of Surface Mining, Room 153, Interior
South Building, 1951 Constitution Ave.
NW., Washington, DC 20240; Telephone:
(202) 343-4728.

FOR FURTHER INFORMATION CONTACT:
Mr, Carl C. Close, Assistant Director,
State and Federal Programs, Office of
Surface Mining Reclamation and
Enforcement, U.S. Department of the
Interior, South Building, 1951
Constitution Ave. NW., Washington, DC
20240; Telephone: (202) 343-4225.

SUPPLEMENTARY INFORMATION:
Introduction

This notice is organized to assist
understanding of the findings underlying
the Secretary's decision. It is divided
into six major parts:

A. General Background on the
Permanent Program.

B. General Background on the State
Program Approval Process.

C. Background on the Colorado
Program Submission.

D. Secretary's Findings.

E. Disposition of Comments.

F. Secretary's Decision.

Part A sets forth the statutory and
regulatory framework of the
environmental protection regulatory
scheme under SMCRA.

Part B sets forth general statutory and
regulatory scheme applicable to all
states which wish to obtain primary
jurisdiction to implement the permanent
program within their borders.

Part C summarizes the steps
undertaken by Colorado and officials of
the Department of the Interior, beginning
with Colorado's initial program
submission and its subsequent
amendments and additional materials
and leading to the decision being
announced today.

Part D contains the findings the
Secretary has made with respect to each
of the criteria found in SMCRA and the
Secretary’s regulations for evaluation of
a state program.

Part E contains a detailed analysis of
relevant comments from the public,
industry, and other government agencies
with respect to the Colorado program.

Part F identifies and explains the-
Secretary’s decisions.

A. General Background on the
Permanent Program

The environmental protection
provisions of SMCRA are being
implemented in two phases—the initial
program and the permanent program-—in
accordance with Sections 501-503 of
SMCRA, 30 U.S.C. 1251-1253. The initial
program became effective on February
3, 1978, for new coal mining operations
on non-federal and non-Indian lands
which received state permits on or after
that date and was effectuated on May 3,
1978, for all coal mines existing on that
date. The initial program rules were
promulgated by the Secretary on
December 13, 1977 under 30 CFR Parts
710-725, 42 FR 62639 et seq.

The permanent program will become
effective in each state upon the approval
of a state program by the Secretary of
the Interior or implementation of a
federal program within the state. If a
state program is approved, the state,
rather than the federal government; will
be the primary regulator of activities
subject to SMCRA.

The federal rules for the permanent
program, including procedures for states
to follow in submitting state programs
and minimum standards and procedures
the state program must include to be
eligible for approval, are found in 30
CFR Parts 700-707 and 730-865. Part 705
was published October 20, 1977 (42 FR
56064); and Parts 795 and 865 (originally
Part 830) were published December 13,
1977 (42 FR 62639). The other permanent
program regulations were published at
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44 FR 15312-15463 (March 13, 1979).
Errata notices were published at 44 FR
15485 (March 14, 1979), 44 FR 49673~
49687 (August 24, 1979), 44 FR 53507~
53509 (September 14, 1979), 44 FR 66195
(November 19, 1879), 45 FR 26001 (April
16, 1980}, 45 FR 37818 (June 5, 1980), and
45 FR 47424 (July 15, 1980). Amendments
to the regulations have been published
at 44 FR 60969 (October 22, 1979), as
corrected at 44 FR 75143 (December 19,
1979), 44 FR 75302-75303 (December 19,
1979), 44 FR 77440-77447 (December 31,
1979), 45 FR 2626-2629 (January 11,
1980), 45 FR 25998-26001 (April 16, 1980),
45 FR 33926-33927 (May 20, 1980), 45 FR
37818 (June 5, 1980), 45 FR 39446-39447
(June 10, 1980), 45 FR 52306-52324
(August 8, 1980), and 45 FR 76932
(November 20, 1980). Portions of these
rules have been suspended, pending
further rulemaking, See 44 FR 67942
(November 27, 1979), 44 FR 77447-77454
(December 31, 1979}, 45 FR 6913 (January
30, 1980) and 45 FR 51547-51550 (August
4, 1980),

B. General Background on State
Program Approval Process

Any state wishing to assume primary
jurisdiction for the regulation of coal
mining under SMCRA may submit a
program for consideration. The
Secretary of the Interior has the
responsibility to approve or disapprove
the submission.

The federal rules governing state
program submissions are found at 30
CFR Parts 730-732. After review of the
submission by the Office of Surface
Mining Reclamation and Enforcement
(OSM) and other agencies, as well as an
opportunity for the state to make
additions or modifications to the
program, and an opportunity for public
comment, the Secretary may approve
the program unconditionally, approve it
conditioned upon minor deficiencies
being corrected in accordance with a
specified timetable set by the Secretary,
or disapprove the program in whole or
in part. If any part of the program is
disapproved, the state may submit
revisions of the program to correct the
items which needed change to meet the
requirements of SMCRA and the
applicable federal regulations. If this
revised program is also disapproved,
SMCRA requires the Secretary of the
Interior to establish a federal program in
that state. The state may again request
approval to assume primary jurisdiction
after the Secretary implements the
federal program.

Different criteria apply to various
elements of a state program for the
purpose of determining whether they
can be approved by the Department.
There are three categories of potential

program elements, each with its own
standard of review, as follows:

1. “State window" proposals—
Pursuant to 30 CFR 731.13, an alternative
proposed by a state to a provision of the
Secretary’s regulations must be both “in
accordance with" SMCRA and
“consistent with” the Secretary's
regulations. Under 30 CFR 730.5, "in
accordance with" SMCRA means that
the state alternative meets the minimum
requirements and includes all applicable
provisions of SMCRA, while "consistent
with" the Secretary's regulations means
that the state proposal is no less
stringent than and meets the applicable
provisions of 30 CFR Chapter VIL

The state window provision may not
be used to vary the requirements of
SMCRA. The Secretary will approve a
state window item that achieves the
same or greater degree of environmental
protection and procedural safeguards as
the federal regulation. In addition, the
state must demonstrate that the
alternative provision is necessary
because local requirements or local
environmental conditions are such that
either the use of the federal regulations
would not allow the state to accomplish
the intended result or the alternative
will accomplish the result in a more
efficient or effective manner,

2. Regulations for Inspection and
Enforcement—As required by Section
518 of SMCRA, the civil and criminal
penalty provisions of a state program
must be no less stringent than the
requirements of Section 518 and must be
consistent with the federal regulations
in 30 CFR Part 845 (see Item 1 above for
meaning of “consistent with"). However,
as discussed below, a recent court
decision by the U.S. District Court for
the District of Columbia, In re:
Permanent Surface Mining Regulation
Litigation, Civil Action No. 79-1144
{(May 18, 1980, p. 56) has held that states
cannot be required to establish a point
system like that in Part 845, and the
Secretary cannot require that state
systems result in penalties as high as
those under OSM's point system. Under
Section 521 of SMCRA, the sanctions in
a state program must alse be no less
stringent than those in Section 521 and
must be consistent with 30 CFR Part 808,
Sections 843.11, 843.12, 843.19, and
Subchapter G (Permit Systems). State
regulations which establish the
procedural requirements related to civil
and criminal penalties and sanctions
must be the same as or similar to the
procedures in Sections 518 and 521 of
SMCRA and must be consistent with 30
CFR Parts 808, 843, 845, and Sub-
chapter G.

3. Other State Program Elements—If
a state provision is neither a state

window alternative nor a procedure or
sanction related to inspection and
enforcement, then the standard to be
applied in evaluating each element is
whether the state provision is consistent
with the corresponding provision of the
federal regulations and in accordance
with the relevant section of SMCRA, as
set forth in 30 CFR 732.15(b) for each of
the 18 state program requirements.
Under Section 505 of SMCRA and 30
CFR 730.11, state provisions which
provide more stringent land use and
environmental controls are not to be
considered inconsistent with the federal
requirements.

The procedure and timetable for the
Secretary’s review of state programs
was initially published March 13, 1979
(44 FR 15326), to be codified at 30 CFR
Part 732. As a result of the litigation in
the U.S. District Court for the District of
Columbia discussed below, the deadline
for states to submit proposed programs
was extended from August 3, 1979, to
March 3, 1980. Section 732.11(d) required
that if all required and fully enacted
laws and regulations were not part of
the program by November 15, 1979, the
program would be disapproved. Because
the submission deadline had been
changed to March 3, 1980, 30 CFR
732.11{d) was amended to provide that
program submissions that do not contain
all required and fully enacted laws and
regulations by the 104th day following
program submission will be disapproved
pursuant to the procedures for the
Secretary's initial decision in § 732.13
(45 FR 33927, May 20, 1980).

The Colorado program was submitted
to OSM on February 29, 1980. The 104th
day after February 29 was June 12, 1980.

The Secretary, in reviewing state
programs, is complying with the

‘provisions of Section 503 of SMCRA, 30

U.S.C. 1253, and 30 CFR 732.15. With
respect to the Colorado program, the
Secretary has used as criteria the
federal rules as corrected, amended, and
suspended in the Federal Register
notices cited above under “General
Background on the Permanent Program”
and as affected by three recent
decisions of the U.S. District Court for
the District of Columbia in In re:
Permanent Surface Mining Regulation
Litigation, Civil Action No. 79-1144
(February 26, May 16, and August 15,
1980). That litigation is a consolidation
of several lawsuits challenging the
Secretary's permanent regulatory
program.

There have been three recent
decisions from the District Court that
affect the decision-making process.
Because of the complex litigation, the
court has issued its decision in two
“rounds.” The Round I opinion, dated
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February 26, 1980, rejected several
generic attacks on the permanent
program regulations, but resulted in
suspension or remand of all or part of 22
specific regulations. The Round II
opinion, dated May 16, 1980, rejected
additional generic attacks on the
regulations, but remanded some 40
additional parts, sections or subsections
of the regulations.

The court in its Round II opinion also
ordered the Secretary to "affirmatively
disapprove, under Section 503 [of
SMCRA], those segments of a state
program that incorporate a suspended or
remanded regulation” (Mem. Op., May
16, 1980, p. 49). However, on August 15,
1980, the court stayed this portion of its
opinion. The effect of this stay is to
allow the Secretary to approve state
program provisions equivalent to
remanded or suspended federal
provisions in the three circumstances
described in the paragraph below.
Therefore, the Secretary is applying the
following standards to the review of
state program submissions:

1. The Secretary need not
affirmatively disapprove state
provisions similar to those federal
regulations which have been suspended
or remanded by the District Court where
the State has adopted such provisions in
a rulemaking or legislative proceeding
which occurred either before the
enactment of SMCRA or after the date
of the Round II District Court decision,
since such state regulations clearly are
not based solely upon the suspended or
remanded federal regulations. The
Secretary need not affirmatively
disapprove provisions based upon
suspended or remanded federal rules if
a responsible state official has
requested the Secretary to approve
them.

2. The Secretary will affirmatively
disapprove all provisions of a state
program which incorporate suspended
or remanded federal rules and which do
not fall into one of the three categories
in paragraph one, above. The Secretary
believes that the effect of his
“affirmative disapproval” of a section in
the state's regulations is that the
requirements of that section are not
enforceable in the permanent program at
the federal level to the extent they have
been disapproved. That is, no cause of
action for enforcement of the provisions,
to the extent disapproved, exists in the
Federal courts, and no federal
inspection will result in notices of
violation or cessation orders based upon
the “affirmatively disapproved"
provisions. The Secretary takes no
position as to whether the affirmatively
disapproved provisions are enforceable

under state law and in state courts.
Accordingly, these provisions are not
being pre-empted or suspended,
although the Secretary may have the
power to do so under Section 505(b) of
SMCRA and 30 CFR 730.11.

3. A state program need not contain
provisions to implement a suspended or
remanded regulation and no state
program will be disapproved for failure
to contain a suspended regulation.

4. A state must have authority to
implement all permanent program
provisions of SMCRA, including those
provisions of SMCRA upon which
remanded or suspended regulations
were based.

5. A state program may not contain
any provision which is inconsistent with
a provision of SMCRA.

6. Programs will be evaluated only on
provisions other than those that must be
disapproved because of the court's
order. The remaining provisions will be
approved unconditionally, conditionally
approved, or disapproved, in whole or in
part, in accordance with 30 CFR 732.13.

7. Upon promulgation of new
regulations to replace those that have
been suspended or remanded, the
Secretary will afford states that have
approved or conditionally approved
programs a reasonable opportunity to
amend their programs, as appropriate. In
general, the Secretary expects that the
provisions of 30 CFR 732.17 will govern
this process.

A list of the regulations suspended or
remanded as a result of the Round I and
Round II litigation was published in the
Federal Register on July 7, 1980 (45 FR
45604). A notice of the availability of a
proposed list of Colorado provisions
incorporating the suspended or
remanded federal regulations was
published at 45 FR 46823 (July 11, 1980).
All of Colorado's provisions in the areas
of suspended or remanded rules were
promulgated after the District Court's
Round II opinion. Accordingly, no
provisions of the program are being
affirmatively disapproved by the
Secretary.

To codify decisions on state programs,
federal programs, and other matters
affecting individual states, OSM has
established a new Subchapter T of 30
CFR Chapter VII. Subchapter T will
consist of Parts 900 through 950.
Provisions relating to Colorado will be
found in 30 CFR Part 906,

C. Background on the Colorado Program
Submission

On February 29, 1980, OSM received a
proposed regulatory program from the
State of Colorado. The program was
submitted by the Colorado Department
of Natural Resources (DNR), the agency

which will be the regulatory authority
under the Colorado permanent program.
Notice of receipt of the submission
initiating the program review was
published in the March 11, 1980, Federal
Register (45 FR 15581-15583) and in
newspapers of general circulation
within the State. The announcement
noted information for public
participation in the initial phase of the
review process relating to the Regional
Director's determination of whether the
submission was complete.

On April 17, 1980, the Regional
Director held a public review meeting on
the program and its completeness in
Denver, Colorado. The public comment
period on completeness began on March
11, 1980, and closed on April 28, 1980.

On May 2, 1980, the Regional Director
published notice in the Federal Register
announcing that he had determined the
program to be complete (45 FR 29311-
29312). The notice specified that the
submission included all elements
required by 30 CFR 731.14.

On June 12, 1980, DNR submitted
amendments to the program submission
which contained:

1. A memoerandum addressing OSM's
review of the Colorado Surface Coal
Mining and Reclamation Act.

2. Attachment E—Changes to the
Colorado regulations based on public
review and comment, OSM review and
comment, OSM suspensions of or
changes to regulations occurring after
December 1, 1979, and the two opinions
rendered by Judge Thomas J. Flannery,
U.S. District Court for the District of
Columbia, concerning the OSM
Permanent Regulatory Program.

3. Supplementary Materials:

a. State forms approved by Mined
Land Reclamation Board;

b. Severability section of State law, 2—
4-204 CRS 1973;

c. State law on protection of State
employees, 18-8-102 and 18-8-106;

d. Opinion of the Colorado Attorney
General on selected issues raised by
OSM; and

e. Proposed amendments to the
Colorado Surface Coal Mining
Reclamation Act (see Finding 1(g)
below).

On June 23, 1980, the Regional
Director published notice in the Federal
Register (45 FR 41969-41971) and in the
newspapers of general circulation
within the State that the revisions to the
Colorado permanent program
submission were available for public
review and comment. The notice set
forth procedures for the public hearing
and comment period on the substance of
the Colorado program. In response to
public comments, the hearing date and
close of the public comment period were
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changed to provide more time for public
review and comment. On July 3, 1980,
the Regional Director published a notice
in the Federal Register making these
changes (45 FR 45313).

On July 11, 1980, the Office of Surface
Mining published a notice in the Federal
Register (45 FR 46821) which invited
public comment on the Secretary's
tentative determination identifying
provisions in the Colorado State
program which incorporate suspended
or remanded rules.

On July 16 and 25, 1980, Colorado
submitted additional proposed statutory
and regulatory changes and clarifying
information. This information has been
considered by the Secretary in the
findings of Section D and in his decision.

On July 25, 1980, the Regional Director
held a public hearing on the Colorado
submission in Denver, Colorado. The
public comment period on the Colorado

regulatory program ended on July 28,
1980

On July 30, 1980 the Regional Director
submitted to the director of OSM his
recommendation that the Colorado
program be conditionally approved,
together with copies of the transcript of
the public meeting and the public
hearing, written presentations, exhibits,
copies of all public comments received
and other documents comprising the
administrative record.

On September 16, 1980, the
Administrator of the Environmental
Protection Agency transmitted his
written concurrence on the Colorado
program.

On August 20, 1980, the Office of
Surface Mining published in the Federal
Register a notice of the availability of
the comments on the Colorado program
submitted by the Administrator of the
Environmental Protection Agency, the
Secretary of Agriculture, and other
federal agencies (45 FR 55479)..

On September 17, 1980, the Director of
OSM recommended to the Secretary
that the Colorado program be
conditionally approved. On October 3,
1980, the Secretary decided to
conditionally approve Colorado’s
program, and on November 12, 1980, the
State accepted the conditions of
approval.

D. Secretary's Findings.

1. In accordance with Section 503(a) of
SMCRA, the Secretary finds that
Colorado has, subject to the exceptions
in the findings noted below, the
capability to carry out the provisions of
SMCRA and to meet its purpose in the
following ways:

(a) The Colorado Surface Coal Mining
and Reclamation Act and the
regulations adopted thereunder provide

for the regulation of surface coal mining
and reclamation operations on non-
Indian and non-federal lands in
Colorado in accordance with SMCRA;

{b) The Colorado Surface Coal Mining
Reclamation Act provides sanctions for
violations of Colorado laws, regulations
or conditions of permits concerning
surface coal mining and reclamation
operations, and these sanctions meet the
requirements of SMCRA, including civil
and criminal actions, forfeiture of bonds,
suspensions, revocations, and
withholding of permits, and the issuance
of cease-and-desist orders by the DNR
or its inspectors;

(c) The Colorado Department of
Natural Resources has sufficient
administrative and technical personnel
and sufficient funds to enable Colorado
to regulate surface coal mining and
reclamation operations in accordance
with the requirements of SMCRA.

(d) Colorado law provides for the
effective implementation, maintenance,
and enforcement of a permit system that
meets the requirements of SMCRA for
the regulation of surface coal mining
and reclamation operations on non-
Indian and non-federal lands within
Colorado;

(e) Colorado has established a process
for the designation of areas as
unsuitable for surface coal mining in
accordance with Section 522 of SMCRA,
30 U.S.C. 1272;

(f) Colorado has established, for the
purpose of avoiding duplication, a
process for coordinating the review and
issuance of permits for surface coal
mining and reclamation operations with
other federal and state permit processes
applicable to the proposed operations;

(g) 30 CFR 732.11(d) requires that
program submissions that do not contain
all required and “fully enacted” laws
and regulations by the 104th day after
submission of the program (June 12, 1980
in Colorado’s case) be disapproved
pursuant to the procedures for the
Secretary’s initial decision in 30 CFR
732.13. With respect to the status of
Colorado’s regulations, the June 11, 1980
letter which accompanied the State’s
modifications to its proposed program
addressed the question of whether the
State's rules and regulations are fully
enacted for purposes of meeting the
requirement of 30 CFR 732.11(d). As
indicated in the State’s letter, three
additional steps had to be undertaken
before final promulgation. First, a basis
and purpose statement was to be
prepared before the Mined Land
Reclamation Board could promulgate the
rules and regulations as final. The June
11 letter indicates that this statement
would consist of (1) adoption, by
reference, of appropriate portions of the

preamble to OSM’s permanent
regulatory program; (2) the section-by-
section analysis and comparison of the
State and federal rules as originally
submitted by the State; and (3)
Attachment E to the State program
submission, which contains revisions to
the original program submission, an
explanation of the rationale for the
decisions made, and OSM comments on
the proposed rules and regulations.
Since the contents of the basis and
purpose statement are either in the
preamble to 30 CFR Chapter VII or in
the State program submission, as
modified, the State characterized the
preparation of the statement and final
promulgation by the Colorado Mined
Land Reclamation Board as merely
“ministerial."

Similarly, the State considered the
second requirement for an Attorney
General opinion after Board
promulgation to be satisfied at that time
by a statement of the Attorney General
attached to the program modification
that he anticipated that his ultimate
opinion would be favorable.

Third, before the rules and regulations
could become effective, publication of
such rules and regulations was also
required. The State considered this also
to be a ministerial action.

The Colorado Administrative
Procedures Act (1973, CRS 24-4-103(4),
as amended) states that a basis and
purpose statement must accompany all
rules and regulations. The statement of
basis and purpose for rules which
involve scientific or technological issues
must include a detailed analytical
evaluation of the scientific or
technological rationale justifying the
rules. The Colorado Mined Land
Reclamation Board published and
promulgated the regulations (as they
appeared in Colorado’s submission of
June 11, 1980) on July 23, 1980. The
“basis and purpose statement” is one
page in length and refers to OSM's
permanent program preamble, the
State's side-by-side analysis of the State
rules and the federal rules and
Attachment E to the Colorado program
submission.

Based on the above facts, the
Secretary finds that the Colorado
program submission of June 11, 1980
contained fully enacted laws and
regulations and therefore conforms with
30 CFR 732.11(d). It should be noted that
proposed statutory and regulatory
changes submitted by the State
subsequent to the 104th day have not
been considered by the Secretary for
purposes of this decision.

2. As required by Section 503(b)(1)-(3)
of SMCRA, 30 U.S.C. 1235(b)(1)-(3), and
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30 CFR 732.11-732.13, the Secretary has,
through OSM:

(a) Solicited and publicly disclosed
the views of the Administrator of the
Environmental Protection Agency, the
Secretary of Agriculture, and the heads
of other federal agencies concerned with
or having special expertise pertinent to
the proposed Colorado program;

(b) Obtained the written concurrence
of the Administrator of the
Environmental Protection Agency with
respect to those aspects of the Colorado
program which relate to air or water
quality standards promulgated under the
authority of the Clean Water Act, as
amended, 33 U.S.C. 1151-1175, and the
Clean Air Act, as amended 42 U.S.C.
7401 et seq.; and

(c) Held a public review meeting in
Denver, Colorado on April 17, 1980, to
discuss the Colorado program
submission and its completeness and
held a public hearing in Denver,
Colorado on July 25, 1980, on the
substance of the Colorado program
submission.

3. In accordance with Section
503(b)(4) of SMCRA, 30 U.S.C.
1253(b)(4), the Secretary finds that the
State of Colorado has the legal authority
and qualified personnel necessary for
the enforcement of the environmental
protection standards of SMCRA and 30
CFR Chapter VII,

4. In accordance with 30 CFR 732.15,
the Secretary finds, on the basis of
information in the Colorado program
submission, including the section-by-
section comparison of the Colorado law
and regulations with SMCRA and 30
CFR Chapter VII, public comments,
testimony and written presentations at
the public hearings, and other relevant
information, that:

(a) The Colorado program provides for
Colorado to carry out the provisions and
meet the purpose of SMCRA and 30 CFR
Chapter VIL

(b) Colorado has proposed the
following alternate approaches to the
requirements of 30 CFR Chapter VII
pursuant to 30 CFR 731.13:

(i) Impoundments—(30 CFR
816.49(a)(4), 817.49(a)(4); SR 4.05.9(1)(d))
The federal rule states that a permanent
water impoundment may be authorized
by the regulatory authority if certain
demonstrations are made. One of the
required demonstrations includes a
showing that permanent water
impoundments will not result in the
diminution of the quality or quantity of
water used by adjacent or surrounding
landowners for agricultural, industrial,
recreational, or domestic uses. Colorado
has added the modifying phrase “except
in accordance with applicable State
law.” As an explanation, the State refers

to CRS 37-92-501 which, as expected of
western state water law, provides for
consideration of “the relative priorities
and quantities of all water rights.” Thus,
state law under certain circumstances
allows diminution of junior water rights.
However, the modification is in
accordance with Section 717(a) of the
SMCRA, which states that “[n]othing in
this Act shall be construed as affecting
in any way the right of any person to
enforce, protect, under applicable law,
his interest in water resources * * *."
Therefore, the Colorado change is
considered to be justified as a “state
window" by the Secretary since it is
based on local requirements of State
water law and is consistent with
SMCRA and 30 CFR Chapter VIIL

(ii) Water rights and replacement—(30
CFR 816/817.54; SR 4.05.15) The federal
rules require that any person who
conducts surface or underground mining
activities shall replace the water supply
of an owner of interest in real property
who obtains all or part of his or her
supply of water from an underground or
surface source, where the water supply
has been affected by contamination,
diminution, or interruption proximately
resulting from such mining activities.
Colorado has proposed an alternative
which provides that the water supply of
“any-owner of a vested water right
which is proximately injured as a result
of the mining activities in a manner
consistent with applicable State law"
must be replaced and that “replacement
water to injured water rights must be
provided through a plan for
augmentation approved by the District
Water Court having jurisdiction in the
Water Division in which mining occurs.”
The Secretary considers the state
provision to be an appropriate “state
window" because it is necessitated by
local requirements and is consistent
with SMCRA Section 717(a) and 30 CFR
Chapter VIL In Finding 4(c)(xv), the
Secretary further discusses the water
rights and replacement provisions of the
Colorado program.

(iii) Rills and gullies—(30 CFR 816.106,
817.106; SR 4.14.6) The federal rule
specifies that when rills or gullies
deeper than 9 inches form in areas that
have been regraded and topsoiled, the
rills and gullies shall be filled, graded, or
otherwise stabilized and the area
reseeded or replanted. The federal rule
goes on to state that the regulatory
authority shall specify that rills or
gullies of lesser size be stabilized and
the area reseeded or replanted if the rills
or gullies are disruptive to the approved
post-mining land use or may result in
additional erosion and sedimentation.

Colorado has modified this
performance standard for rills and
gullies to consider natural geomorphic
processes and the erosional
characteristics of similar undisturbed
areas under good management
practices. More specifically, the State
rule provides that "when excessive
rilling and gullying occurs in areas that
have been regraded and topsoiled, the
rills and gullies shall be filled, graded, or
otherwise stabilized and the area

" reseeded or replanted * * *, The

determination of excessive rilling and
gullying shall be made by the Division
with due consideration to natural
geomorphic processes in comparison to
baseline conditions or the erosional
characteristics of similar undisturbed
areas under good management practice.
The Division shall specify that other rills
or gullies be filled or stabilized, and the
area reseeded or replanted if the rills or
gullies prohibit successful revegetation,
and are disruptive to the approved
postmining land use, or may result in
excessive erosion and sedimentation.”

Colorado's justification for this
alternative approach (State submission,
July 16, 1980) is the need for the
regulation to reflect the nature of semi-
arid areas as found in Colorado and to
allow deeper gullies which are not
inconsistent with the post-mining land
use. The State argues that rilling and
gullying are part of the natural erosion
process in ephemeral watersheds.
Colorado states further that it is
possible through proper geomorphic
design of reclaimed surfaces and proper
revegetation to prevent excessive rilling
and gullying. In addition, the State
argues that:

1. The proposed change is in
accordance with SMCRA. Section
515(b)(10) of SMCRA requires that
operators “minimize the disturbance to
the prevailing hydrologic balance * * * "
by * * * * (B)(i) conducting surface coal
mining operations so as to prevent, to
the extent possible using the best
technology currently available,
additional contributions of suspended
solids to streamflow, or runoff outside
the permit area * * * "', Control of
excessive rilling and gullying is
consistent with the requirement to
prevent additional contributions of
suspended solids outside the permit
area.

2. The proposed change is needed
because of local conditions. Both
channel gullying and hillslope rilling are
common conditions of unmined areas of
Colorado.

The State also notes that cycles of
aggradation and erosion (gullying) have
been common phenomena in ephemeral
watersheds in the western United States
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for tens of thousands of years. The
initiation of channel gullying may have
several causes, such as climatic
changes, tectonic activity, land use
patterns (grazing, urbanization), and
intrinsic geomorphic thresholds. When
channel gullying is caused by exceeding
an intrinsic geomorphic threshold,
mitigation measures such as filling,
grading, revegetation, or the use of
stabilization structures will provide only
a temporary solution to the erosion
problem.

The State also discusses various
mitigation measures and dilemmas
stemming from filling, grading, or
otherwise stabilizing rillss or gullies
deeper than 9 inches (and how some
solutions may interfere with the post-
mining land use). The State concludes
that the proposed alternative for rills
and gullies appropriately allows more
flexibility in the decision to control
rilling and gullying given local
environmental conditions, particularly
natural rilling and gullying and the
nature of the post-mining land use in the
majority of cases in Colorado (i.e.,
grazing, where rills and gullies deeper
than 9 inches may not present a
problem).

In its submission of July 25, 1980,
Colorado proposed to revise the
language of SR 4.14.6 to more closely
parallel 30 CFR 816.106 and 817.106.
More specifically, the State included the
concept that where rilling and gullying
deeper than 9 inches occur in areas that
have been regraded and topsoiled, the
rills and gullies shall be filled, graded, or
otherwise stabilized and the area
reseeded and replanted in accordance
with SR 4.15 unless the permittee
demonstrates to the satisfaction of the
Division that such rilling and gullying is
not excessive. The proposed State rule
goes on to discuss what should be
included in a demonstration that rilling
and gullying deeper than 9 inches is not
excessive. The State rule also provides
that under certain circumstances, the
Division may specify filling or
stabilizing of rills or gullies of lesser
size.

The Secretary has evaluated this
proposed “state window™ alternative
and finds that the general modification
is consistent with SMCRA and 30 CFR
Chapter VII and is based on local
conditions. However, he is concerned
that the original language would be
difficult to enforce. The Secretary’s
concern would probably be addressed
by the proposed revision submitted on
July 25, 1980, that clearly shifts to the
operator the burden of demonstrating to
the regulatory authority that rills and
gullies deeper than 9 inches are not

excessive. It appears, subject to public
comment, that this proposed change
would make the “state window"
consistent with SMCRA and 30 CFR
Chapter VII. The Secretary therefore
conditions his approval on promulgation
of an amendment to the regulations
which meets the concerns discussed
above.

(iv) Embankment top widths (30 CFR
816.46(1), 817.46(1); SR 4.05.6(8)) The
federal rules specify that the top width
of sedimentation ponds shall not be less
than the quotient of (H + 35)/5, where
H is the height in feet of the
embankment as measured from the
upstream toe of the embankment. The
State has omitted the design equation as
provided for in the federal rules. The
State notes that it is inappropriate to
require this design standard in that
sediment ponds with embankments less
than 10 feet are generally used as
temporary structures (Attachment E,
June 11, 1980, p. 151). It further notes
that this judgment is more appropriately
left to a qualified registered professional
engineer on a site-by-site basis. The
State argues that this is consistent with
SCS Technical Release No. 60, Earth
Dams and Reservoirs (referenced in 30
CFR 816.49(a)(5) and 817.49(a)(5)) which
specifies that the equation is not
applicable to embankments of less than
14 feet in height.

It should be noted that Technical
Release No. 60 does specify minimum
top widths for all dams (for example,
embankments with heights of 14 feet or
less should have a minimum top width
of 8 feet; embankments 15 to 19 feet in
height should have a minimum top width
of 10 feet, etc.) Therefore, although the
State rules require design by a
registered professional engineer for
embankments less than 10 feet in height,
the minimum top widths for such
embankments may be less than that
provided for in Technical Release #60
and required by 30 CFR 816.46(1) and
817.46(1). The Secretary finds that the
requirement for design by a registered
professional engineer does not provide
equivalent protection for minimum top
widths for such small embankments.
The Secretary conditions his approval
on Colorado enacting an amendment to
SR 4.05.6(8) or otherwise amending its
program to specify minimum top widths
for embankments less than ten feet in
height.

With regard to embankments 10 feet
and more in height, the State Engineer
rules apparently have no top width
requirements for embankments. In its
submission of July 25, 1980, Colorado
further explains that the State Engineer
relies upon criteria set forth in “Design

of Small Dams", U.S. Bureau of
Reclamation, 2nd Ed., 1977 (page 270) for
the minimum top width of an
embankment (July 25, 1980 submission,
p- 2). This manual suggests the following
minimum top width formula for
determination of crest width for small
earthfill dams: w = z/5 + 10 where w
= width of crest in feet and z = height
of dam in feet above the streambed. Use
of this equation for a given embankment
height results in greater minimum top
width than provided for in 30 CFR
816.46(1) and 817.46(1). Therefore, the
Secretary finds that the provision is
more stringent than the provisions of 30
CFR Chapter VIIL.

(v) Excess Spoil Disposal Design (30
CFR 816.71/817.71; SR 4.09.1(3));
Mountaintop Removal Design (30 CFR
Part 824; SR 4.26.2(5)); Steep Slope
Mining Design (30 CFR Part 826; SR
4.27.3(8)). The federal rules for excess
spoil disposal, mountaintop removal,
and steep slope mining include very
specific design criteria for ancillary
disturbances associated with these
types of disposal and mining activities.
The State rules have added a provision
to each of these sections which provides
for design flexibility (Attachment E, June
11, 1980, pp. 170, 209, and 211).

The State argues that if alternative
design specifications will, based on a
thorough analytical demonstration by a
qualified registered professional
engineer, result in an alternative as
environmentally sound and structurally
stable as that resulting from structures
conforming with the design criteria
specified in the rules (which parallel the
federal criteria), then such alternative
designs should be acceptable. The State
explains that this design flexibility is
needed because strict compliance with
the performance standards could, in
some site-specific cases, on particular
terrain, result in unnecessary
environmental degradation. The State
notes in general terms that Colorado is
comprised of a broad spectrum of
physical and climatological
characteristics (e.g., elevation, rainfall,
and temperature), and that such
extremes necessitate flexible standards
to conform with site-specific
circumstances. The State also notes that
the burden of proof for requesting
alternative design and construction
specifications rests with the operator or
permit applicant. In addition, the State
emphasizes that it must be shown to the
satisfaction of the Division that the
proposed alternative will be as
environmentally sound and as
structurally stable as the criteria
required by other parts of the program
(for example, the minimum static safety
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factor criterion must be achieved). The
State will also require that the request to
employ alternative specifications be
certified by a qualified registered
professional engineer.

In its submission of July 25, 1980 (pp.
2-6), Colorado provided specific
examples for the purpose of
characterizing the nature of
environmental and engineering
justifications believed appropriate for
approval of alternative specifications for
the construction of excess spoil fills and
also for materials deposited in fills
related to mountaintop removal projects
and steep slope mining operations. For
example, Colorado points out that for
coal spoil fills at elevations approaching
9,000 feet above sea level, with total
snowfall in excess of 200 inches in a
normal year, placement of material in
widespread thin lifts tends to cover and
entrain significantly greater amounts of
potentially destabilizing ice and snow
than an equivalent amount of material
placed in confined, thicker lifts.
Colorado goes on to note that assuming
that required material densities are
achieved during the placement of the fill
material, the destabilizing effects of
frozen precipitation can be decreased by
increasing permissible lift thicknesses.
As another example, Colorado explains
that in semi-arid areas (with
precipitation as low as 6 inches), in-
place moisture content of excess spoil
materials can be maximized by
increasing lift thickness during material
placement. More specifically, relatively
high in-situ moisture contents are
common of the typically impermeable
high-shale content coal-bearing
formation common in Colorado. Excess
spoil materials generated from these
formations commonly have relatively
high optimum moisture contents
necessary in order to maximize
compaction of fill materials during
placement in excess spoil fills. In semi-
arid Colorado, water is rarely available
for fill compaction purposes. In the low
humidity, semi-arid climate, evaporation
rates are maximized. The placement of
spoils in thin lifts facilitates evaporation
of entrained moisture. Evaporation of
water from spoil, which is commonly
below optimum moisture content,
decreases the relative degree of
compaction achieved during fill
placement, and therefore the stability of
the overall fill mass. Spoil placement in
lifts of increased thickness decreases
evaporation of entrained moisture,
thereby facilitating compaction of the
spoil and resulting in more stable excess
spoil fill masses.

The federal rules include specific
design criteria for excess spoil fills and

the placement of materials related to
mountaintop removal and steep slope
mining operations. These design criteria
are specified in the rules so that
performance standards (e.g., the
minimum static safety factor) may be
achieved. Although Colorado’s
analogues for the subject sections
included the minimum design criteria of
the federal rules, the State rules as
noted above provide for the use of
unspecified alternative design criteria to
achieve the performance standards. The
Secretary believes that it is important to
specify such criteria in the rules so that
a sufficient degree of confidence can be
maintained with respect to achieving the
performance standards for excess spoil
fills and the placement of materials in
conjunction with mountaintop removal
and steep slope mining operations. The
Secretary does note that alternative
design criteria have been provided in
the federal rules (and incorporated into
the state rules) with respect to durable
rock fills; however, the Secretary
considers this to be a special case based
on the nature of the material (44 FR
15207, March 13, 1979). Operators in
Colorado can utilize the alternative
design criteria for such fills if the
materials meet the requirements of SR
4.09.4. The Secretary agrees with
Colorado that the coal regions of the
State experience a unique range of
precipitation, geologic, topographic, and
temperature conditions and that such
conditions (particularly large amounts
and duration of snowfall and high
evaporation rates) may well warrant
specific alternative design criteria. The
Colorado rules presently under
consideration contain no such specific,
alternative design criteria for fills to be
constructed in areas with such
conditions. The Secretary invites the
State to develop specific alternative
design criteria for such fills and to
submit these criteria to the Department
for evaluation. Prior to the development
of such criteria, the Secretary
recommends that operators use the
experimental practices provisions of SR
2.06.2 to allow experimentation with
alternative design criteria in areas of
Colorado with special conditions
(particularly in areas with high snowfall
and in areas with high evaporation
rates).

Based on the above explanation, the
Secretary finds that the State’s rules
which provide for design flexibility for
excess spolil fills and for the placement
of materials related to mountaintop
removal and steep slope mining
operations are not consistent with 30
CFR Chapter VII.

Therefore, the Secretary conditions
his approval on deletion of the
provisions for unspecified alternative
designs standards for excess spoil
disposal, mountaintop removal, and
steep slope mining, specifically
contained'in the Colorado program in
SR 4.09.1(3), SR 4.26.2(5), and SR
4.27.3(8) to conform with the
requirements of 30 CFR 71/817.71, 30
CFR Part 824, and 30 CFR Part 826.

(C) DNR has, except as specifically
noted below, the authority under
Colorado laws and regulations to
implement, administer, and enforce all
applicable requirements consistent with
30 CFR Chapter VII, Subchapter K, and
the Colorado program includes
provisions to do so. The Colorado law
and regulations on performance
standards are consistent with SMCRA
and 30 CFR Chapter VII, Subchapter K,
except as specifically noted below.
Conditional approval is based on the
following representations made by
Colorado concerning Colorado laws and
regulations relating to performance
standards and on the following
exceptions:

(i) (SMCRA 515(b)(12), CRS 34-33—
120(2)(1); 30 CFR 816.79, SR 4.19(1)) The
State statute and rule require, except
under certain conditions, that surface
mining activities not take place within
500 feet, measured horizontally, from
active and abandoned underground
mines in order to prevent breakthroughs
for health and safety. With respect to
this situation, SMCRA refers to 500 feet
and 30 CFR 816.79 refers to 500 feet to
any point. The State has explained in its
submission of July 16, 1980 (page 2) that
it interprets the language of the
Colorado statute and rule to include any
mining that occurs within a 500 foot
radius of an underground mine. This
determination, according to the State,
involves extending a vertical projection
from the limits of any underground
workings to the surface and then
measuring to determine if that projection
is within 500 feet, measured
horizontally, from surface mining
activities. The State maintains that its
language is equivalent to that of SMCRA
(i.e., all surface mining activities within
500 feet of active or abandoned
underground workings must meet the
requirements set forth in CRS 34-33-1
02(2)(1) and SR 4.19(1)). Based on this
explanation, the Secretary finds the
State statute and rule to be consistent
with their federal counterparts.

(ii) (30 CFR 816.116(b), 817.116(b); SR~
4.15.7(2)(d)(ii), SR 4.15.7(2)(d)(ii))
specifies that the selection of
appropriate technical guidance
documents for revegetation success be
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made in consultation with the Director
of OSM. The federal rules require the
approval of the Director of OSM in the
selection of such documents, because
the use of such documents is crucial in
measuring revegetation success. The
State explains in its submission of July
16, 1980 (page 5), that it has every
intention of working with OSM when
alternative technical guidance
documents for establishing standards of
revegetation success are used. As
further clarification, the State indicates
that such documents would set
standards only for cover and production
of an area and that these documents
would not establish alternative
procedures for determining revegetation
success. The Secretary finds that since
cover and production are fundamental
elements in the determination of
revegetation success, such documents
must be approved by the Director of
OSM and the absence of this specific
approval in the State rule makes it
inconsistent with 30 CFR Chapter VIL
As a result, modification of this
provision by the State to require the
approval of the Director of OSM is a
condition to approval of SR
4.15.7(2)(d)(ii).

(iii) (30 CFR 816.116, 817.116; SR
4.15.7(2)(d)(vi)) The federal rule in 30
CFR 816.116(d) establishes specific
numerical standards for percentage
ground cover and plant survival rates
which must be met for a five year period
of time for small surface coal mines that
meet the following conditions: (a) must
have a permit area of 40 acres or less in
size, and (b) must be in a location with
an average annual rainfall of more than
26 inches. This provision is an
alternative to the two approaches
contained in 30 CFR 816.116(b)(1) of
comparing the ground cover and
productivity of the vegetation on the
reclaimed area with either (a) the
ground cover and productivity of living
plants on the approved reference area,
or (b) the standards in other technical
guides approved by the Director of
OSM. The use of these specific
standards by an operator must be
approved by the regulatory authority.
This alternative method was
inadvertently not included for
underground mines in 30 CFR 817.118.
On April 16, 1980, OSM proposed the
addition of this alternative method for
determining the success of revegetation
for underground mines as well (45 FR
25992).

- In SR 4.15.7(2)(d)(vi), Colorado
proposes as a “State Window" that the
Division could approve the use by an
operator of presently unspecified
standards set by the Division “based on

local environmental conditions and
available data for similar sites” for both
surface and underground mines that
would affect 40 acres or less without
regard for average annual rainfall. In its
submission of July 25, 1980, Colorado
has proposed an amendment to SR
4.15.7(2)(d)(vi) that would provide for
the Division to consult with OSM in
establishing these standards for small
mines.

The Secretary finds SR 4.15.7(2)(d)(vi)
inconsistent with 30 CFR 816/817.116
because it does not establish a clear
standard for determining the success of
revegetation.

Without a clear standard to determine
success, the Secretary cannot be certain
that the requirement of Section
515(b)(19) of SMCRA will be achieved.
Therefore, the Secretary conditions his
approval by requiring Colorado to
amend SR 4.15.7(2)(d)(vi) to provide that
the Director of the Office of Surface
Mining must approve any standards
developed by the Division for use on
these small mines or to otherwise satisfy
his concern about the state rule.

(iv) (SMCRA 701(14); CRS 34-33~
103(15)) Colorado has proposed the
addition of the term “oil shale and oil
extracted from shale by in situ
processes” to the definition of “other
minerals,” and has designated this
change a “state window." Colorado
notes that oil shale is characteristic of
the region and should be added to the
list of minerals included in the
definition. The Secretary finds the
addition of this term to be consistent
with the definition in SMCRA that lists
several specific minerals and in addition
includes “any other solid material or
substance of cornmercial value
excavated in solid form from natural
deposits on or in the earth.” The
significance of the term “other minerals”
is that “* * * the extraction of coal
incidental to the extraction of other
minerals when coal does not exceed
16% per centum of the tonnage of
minerals removed * * *" is excluded
from the definition of “surface coal
mining operations” (SMCRA 701(28))
and thus from the regulatory provisions
of SMCRA.

(v) (30 CFR 816.46(d), 817.46(d); SR
4.05.6(4)(b)(i)) The federal rules require
that water storage resulting from flow
into a sedimentation pond shall be
removed by a nonclogging dewatering
device or a spillway approved by the
regulatory authority. They also specify
certain design criteria for dewatering
devices. In addition to incorporating the
federal requirements, the state rule
provides that “dewatering shall be
achieved in accordance with applicable
State law". The Secretary finds that

Colorado's provision is equivalent to the
federal provision because the rules of 30
CFR Chapter VII do not specify a
dewatering schedule-as may be required
under State water law to meet water
right requirements. The State rule
requires that effluent limitations be met
in all cases, except for the exemptions
provided for in SR 4.05.2(8).

(vi) (30 CFR 816.46(q)/817.46(q), SR
4.05.6(10); 30 CFR 816.46(t)/817.46(t), SR
4.05.6(11); 30 CFR 816.49(a)(5)/
817.49(a)(5), SR 4.05.9(1)(e); 30 CFR
816.49(f)/817.49(f), SR 4.05.9(10)) The
federal rules cited require compliance
with Mine Safety and Health
Administration (MSHA) regulations and
also specify requirements for ponds with
embankments more than 20 feet in
height or having a storage volume of 20
acre-feet or more. The State has deleted
the references to MSHA and substituted
requirements of the State Engineer. (See
Finding 4(d)(iv) for a discussion of the
effect of this substitution.)

(vii) (30 CFR 816.49(a)/817.49(a), SR
4.05.9(1)) The federal rules specify that
permanent impoundments are
prohibited unless authorized by the
regulatory authority and that a number
of conditions must be met. In addition to
the federal requirements, Colorado has
proposed the addition of language that
restricts permanent impoundments to
those authorized by State water law
pursuant to CRS 37-92-501. State water
law specifies that each division engineer
“ghall order the release from storage of
any water * * * illegally or improperly
stored” (CRS 37-92-502(3)). CRS 37-92—
501, by requiring the State to
“administer, distribute and regulate
waters of the state,” requires approval
of impoundments. The Secretary finds
that this provision adds to the federal
requirements for permanent
impoundments and is therefore
equivalent to the federal requirements
under 30 CFR 730.11.

{viii) (30 CFR 816.53 and 817.53; SR
4.05.14) The federal rules include
specific requirements for the transfer of
wells associated with surface coal
mining and reclamation operations. The
State rules specify that transfer of wells
is to be handled by the State Engineer.
The State Engineer is bound by CRS 37—
90-137 and CRS 37-92-602, which
include all groundwater wells (including
monitoring wells). Such transfers
involve requirements parallel to those in
the federal rules. The Secretary finds
that the State's provision is consistent
with SMCRA and 30 CFR Chapter VII.

(ix) (30 CFR 816.55(d) and 817.55(d);
SR 4.05.16) The federal rules require that
water shall not be diverted or
discharged into underground mine
workings unless there is a
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demonstration to the regulatory
authority that a number of conditions
will be met, including minimizing
disturbance to the hydrologic balance.
Colorado has added the phrase-+‘and
does not injure vested water rights.” The
Secretary finds that this language adds
to the requirements of the federal
regulations and is therefore consistent
with them under 30 CFR 730.11.

(x) (30 CFR 785.19(d)(8)(iii)(A); SR
2.06.8(4)(c)(iii)(A)) The federal rule
specifies that the evaluation of the
essential hydrologic functions of a
designated alluvial valley floor should
include consideration of the
characteristics supporting the function
of regulating the flow of water. The
characteristics to be evaluated include -
the “sinuosity" of the channel. The State
rule includes all the characteristics
noted in the federal rule except
“sinuosity.” In its July 16, 1980
submission, Colorado proposed an
amendment to its rules to include the
term “'sinuosity.” Since sinuosity is often
an important element in alluvial valley
floor assessments, the Secretary
conditions his approval on promulgation
of a State rule which requires that
sinuosity be considered in alluvial
valley floor assessment consistent with
30 CFR 785.19.

(xi) (30 CFR 816.117 and 817.117; SR
4.15.8(8)) The federal rules set forth
forest resource conservation standards
for reforestation operations. Colorado
has included provisions parallel to the
federal rules and has added a provision
that requires a permittee to demonstrate
that annual increases in woody plant
cover and/or height have occurred, The
Secretary finds this requirement to be
more stringent than the federal rules.
However, the State has proposed an
amendment in its July 16, 1980
submission to this rule which would
delete the word “annual" from the
provision. This proposed modification,
when enacted, should be submitted as a
State program amendment pursuant to
the provisions of 30 CFR 732.17.

(xii) (30 CFR 816.117(c)(3) and
817.117(c)(3); SR 4.15.8(7)) The federal
rules require that upon the expiration of
the 5 or 10 year revegetation
responsibility period and at the time of
the request for bond release, each
permittee shall provide documentation
with 80% statistical confidence that the
woody plants established on the
revegetated site are equal to or greater
than 90% of the stocking of live woody
plants of the same life form of the
approved reference areas. The Colorado
rule includes this provision but
additionally requires that where the
reclamation plan calls for the

replacement of predominantly woody
vegetation with predominantly
herbaceous vegetation, potential
adverse impacts on fish, wildlife and
related environmental values must be
evaluated. Methods for substantial
mitigation of these adverse impacts
approved by the U.S. Fish and Wildlife
Service (FWS) and Colorado Division of
Wildlife (DOW)) must also be included
in the reclamation plan. The Secretary
finds this requirement for impact
evaluation and mitigation and for
approval by FWS to be more stringent
than the federal rules. Colorado has
proposed (July 16, 1980 submission) an
amendment to this rule to modify the
necessary “‘approval by” to
“consultation with” FWS and DOW.
This proposed modification will be
processed under the state program
amendment provisions of 30 CFR 732.17.

(xiii) (30 CFR 816.97, SR 4.18) On June
5, 1980, the Office of Surface Mining
published a correction (45 FR 37818) to
30 CFR 816.97(d)(2) (44 FR 15411). This
correction modified 30 CFR 816.97(d)(2)
to require that “[e]ach person who
conducts surface mining activities shall
* * * fence roadways where specified
by the regulatory authority to guide
locally important wildlife to roadway
underpasses or overpasses and
construct the necessary passages.” SR
4.18.4(b) meets the requirements of 30
CFR 816.97(d)(2) as originally
promulgated. Colorado will have an
opportunity to amend its rule to meet the
new requirement under the program
amendment procedures of 30 CFR
732.17.

(xiv) (30 CFR 816.65(g)/817.65(g), SR
4.08.4(8)) The federal rule requires that
flyrock shall not be cast from the
blasting vicinity more than half the
distance to the nearest dwelling or other
occupied structure and in no case
beyond the line of property owned or
leased by the permittee or beyond the
area of regulated access. SR 4.08.4(8)
includes a similar provision with respect
to limitations on the casting of flyrock;
however, the State has added a phrase
which allows flyrock to be cast beyond
the property line owned or leased by the
permittee where written approval is
obtained from the affected landowner
and this approval is submitted and
approved by the Division prior to
blasting. (June 11, 1980 submission,
Attachment E, p. 169.) The Secretary
finds that the State's addition is
unacceptable since the State's revised
rule is less stringent than the prohibition
provided in 30 CFR 816.65(g) and
817.65(g). Given the imprecision in
predicting the distance which flyrock
may be cast and the danger to the public

from flyrock due to blasting, the
Secretary believes that the prohibition
on casting flyrock beyond the property
line of the permittee is necessary and
that a waiver by another landowner as
provided by the State rule does not
provide sufficient protection to the
public. Therefore the Secretary
conditions his approval on modification
of SR 4.08.4(8) to be consistent with the
federal rule by excluding the waiver.

(xv) Water rights and replacement—
(SMCRA 717(a), 717(b); CRS 33-34-
135(3)) Section 717 of SMCRA requires
that (1) SMCRA shall not affect the right
of any person to enforce or protect,
under applicable law, his interest in
water resources affected by a surface
coal mining operation (Section 717(a)),
and (2) the operator of a surface coal
mine shall replace the water supply of
an owner of interest in real property
who obtains all or part of his supply of
water for domestic, agricultural,
industrial or other legitimate use from
an underground or surface source where
such supply has been affected by
contamination, diminution, or
interruption proximately resulting from
such surface coal mine operation
(Section 717(b)).

The Colorado program contains no
provisions equivalent to Section 717(b)
of SMCRA and 30 CFR 816/817.54. This
statutory provision is not needed,
however, as State water law continues
to govern relations between water users.
Section 717(b) of SMCRA, construed in
the light of Section 717(a) of SMCRA,
does not create new rights for water
users whose rights are presently
governed, according to State water law,
by decrees of the District Water Court
involved.

Colorado water law would, under
certain circumstances, allow an operator
with a vested water right to "affect”
another water user's supply of water as
long as the operator’s use remains
within the limits of its right. The
operator could “affect” the other user's
water supply only to the extent that it
did not infringe upon the other's vested
right. As Colorado states in its
submission (letter of June 11, 1980, p. 17),
“[t]he concept of “injury" does not
include diminution of another's water
right when the other is junior and when
the senior's use is consistent with his
decreed right." Finally, the result under
Colorado's system is as stringent as that
under 30 CFR 816/817.54 because the
federal regulations, like Section 717(b) of
SMCRA, do not protect water users from
the determination of their rights arrived
at by the District Water Court.

(d) Except as noted below, DNR has
the authority under Colorado laws and
regulations and the Colorado program
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includes provisions to implement,
administer, and enforce a permit system
consistent with 30 CFR Chapter VII,
Subchapter G. The exceptions include
the following:

(i) (30 CFR 771.11; SR 2.01.3) The
federal rules state that no person shall
engage in or carry out surface coal
mining and reclamation operations on
non-federal and non-Indian lands within
a state, unless that person has first
obtained a valid permit issued by the
regulatory authority under an approved
regulatory program. SR 2,01.3 of the
State regulations provides that no
person shall conduct on lands “within
this State" any surface coal mining and
reclamation operations unless such
person has first obtained a valid permit,
omitting the limitation to non-federal
and non-Indian lands. The State argues
(July 16, 1980 submission, page 5) that its
language follows the State statute (CRS
34-33-109), which contains no such
exclusions of jurisdiction. The State
does note that it does not consider the
statute and rules to be applicable on
Indian lands, although this concept is
not explicitly carried through in the
State rules. However, the State also
notes that the State law does apply to
federal lands within the State and that
these regulations will be administered
on federal lands (Attachment E, page 30,
#89). This approach is not consistent
with the federal provisions stating that
state programs apply only on non-
federal and non-Indian lands and that
only under a cooperative agreement
(pursuant to Section 523 of SMCRA) is
the state's authority extended to federal
lands. The Secretary's approval of the
Colorado program is based on the
State's disclaimer of jurisdiction over
Indian lands cited above. The approval
of the Colorado program extends only to
non-federal and non-Indian lands until
such time as the Department and the
State of Colorado enter into a
Cooperative Agreement to extend the
State’s authority to federal lands.

(ii) SMCRA section 501(a) This section
of the federal law requires a 30-day
public notice for rulemaking. The
Colorado Surface Coal Mining
Reclamation Act is silent on the subject
of public notice prior to rulemaking. The
Colorado Administrative Procedures Act
(APA) (Section 24-4-103) specifically
says that notice of “not less than 20
days" is to be given, which does allow
for more than 20 days notice. Colorado
has passed a resolution from the
Colorado Mined Land Reclamation
Board setting forth a requirement of at
least 30 days notice prior to rulemaking.
The State also offers the further
explanation that in the past and under

the current rulemaking procedure the
Board has always allowed at least 30
days public notice. The State's
submission of July 16, 1980 (page 1)
clearly states that the minimum notice
requirement for rulemaking was
addressed by the Mined Land
Reclamation Board during its meeting of
June 10, 1980 where it was moved and
passed that “the Board resolve, when
engaged in rulemaking under 34-33-
101(a) &t seq., the Board will always give
the public at least 30 days comment on
the proposed rules.” The Secretary finds
this approach to be acceptable.

(iii) (SMCRA 507(b)(17), 508(a)(12),
CRS 34-33-111(1)(e) CRS 34-33-110(7);
30 CFR 786.15, SR 2.07.5(1)(b)) With
respect to the confidentiality of
information submitted in permit
applications, the federal statute and
regulation limit such protection to the
analysis of the “‘chemical and physical
properties” of the coal to be mined. The
Colorado statute provides that the
quantity of coal also be kept
confidential. The Colorado rule at
2.07.5(b) is silent on the “quantity” issue.

The legislative history of SMCRA
shows that Congress intended. the
provision to cover coal quantity
information in referring to “chemical
and physical” properties: the
confidential information will be limited
to “selected qualitative and quantitative
analysis of the coal seam.” (H.R. Rep.
No. 218, 95th Cong. 1st Sess. 91(1977)). It
can be inferred from this Congressional
report that the quantity of coal to be
mined is implicit in the term “chemical
and physical properties.” As a matter of
policy, the State has declared (July 186,
1980 memo to OSM, p.1) that direct
statements setting forth the extent of in-
place coal reserves (i.e., number of tons
of coal) will be held as confidential;
however, information in the application
which is necessary for evaluation of
compliance with the performance
standards, such as return of land to
approximate original contour or
maximization of coal recovery, will be
available to the public for inspection.
Based on this clarification, the Secretary
finds the State rule to be consistent with
SMCRA and 30 CFR Chapter VIL

(iv) (30 CFR 780.25 and 784.16; SR
2.05.3) the Federal rules relating to
reclamation plans for ponds,
impoundments, banks, dams, and
embankments contain numerous
references to the requirements of the
Mine Safety and Health Administration
(MSHA) (30 CFR 77.216(a)). For
example, 30 CFR 780.25(b) and 780.25(e)
require plans for sedimentation ponds
and coal processing waste dams and
embankments, respectively, to comply

with the requirements of MSHA (30 CFR
77.216-1 and 77.216-2). Colorado omits
these references. Similarly, with respect
to the return of coal processing wastes
to abandoned underground workings (30
CFR 784.25 SR 2.05.3(8)(f)) the State has
deleted the reference to MSHA. The
State responds that Colorado does not
presume to possess the legal authority,
manpower, expertise or resources with
which to enforce the design,
construction or operational criteria and
regulations of MSHA. The State does
note, Attachment E, p. 58, June 11, 1980,
and July 25, 1980 submission, page 7,
that informational references to the
federal regulations have been inserted
in SR 2.05.3(4)(a) and 2.05.3(8)(a). This
revision would remedy the situation;
however, these references cannot be
found. Therefore, the Secretary
conditions his approval on the
promulgation of a rule which require
plans for sedimentation ponds, coal
processing waste dams and
embankments to comply with the
requirements of MSHA.

(v) (30 CFR 780.25(f), 784.16(f); SR
2.05.3(4)(a)) The federal rules require
that if structures are 20 feet or higher, or
impound more than 20 acre-feet, the
plans for such large facilities shall
include a stability analysis, to include,
at a minimum, strength parameters, pore
pressures, and long-term seepage
conditions. The federal rules go on to
require that the plans contain a
description of each engineering design
assumption and calculation. Relevant

performance standards for these large

structures are at 30 CFR 816.46(q)/
817.46(q), 30 CFR 816.46(t)/817.46(t), 30
CFR 816.49(a)(5)/817.49(a)(5), and 30
CFR 816.49(f) /817.49(f). Colorado has
modified the criteria for determining
which structures are considered “large”
to be consistent with the rules of the
State Engineer. However, these criteria
are less stringent than those in the
federal rules since they require that a
structure be considered "large” if the
sediment pond or impoundment has a
capacity of more than 1000 acre-feet, has
a dam or embankment in excess of 10
feet in vertical height, or has a surface
area at high waterline in excess of 20
acres. For example, a pond with an
embankment of 8 feet with a surface
area of 15 acres and an average depth of
5 feet (at high waterline) would be
considered “large" under the federal
rules and “small" under the state rules.
Therefore, the Secretary must condition
his approval on promulgation of a
regulatory change to make the State’s
“large” structure criteria consistent with
those in the federal rules.
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The state rules specify that those
structures which qualify as large must
comply with the requirements of the
State Engineer. These requirements
were supplied to OSM in the state
submission of July 16, 1980. Based on a
review of the State Engineer's rules, the
Secretary finds that these rules
specifically provide for portions of a
stability analysis by requiring seepage
and hydrostatic analyses. Although the
State Engineer's rules do not specifically
require strength parameters, the
Secretary finds that such information is
inherently necessary to demonstrate
conformance with SR 4.05.6(9)(b) (30
CFR 816.46(q)(2)/817.46(q)(2)) which
requires embankmgnt design and
construction with a static safety factor
of at least 1.5 to ensure stability.
Therefore, the alternative language is
consistent with 30 CFR 780.25(f) and
784.16(f) and 30 CFR 816.46(q)(2) and
817.46(q)(2).

(vi) (30 CFR 785.17; SR 2.06.6(2)(h))
With respect to prime farmlands and
determining revegetation success, the
State rule would require a description of
an area of prime farmland outside the
area proposed for mining but in the
“immediate vicinity" of the mining, but
does not define "immediate vicinity.” A
definition is needed for this term so that
revegetation success for prime
farmlands can be verified. In its July 16,
1980 submission (page 2), the State
further explains that the purpose of this
provision is to allow the use of data
collected from areas adjacent to the
proposed mining area to determine
revegetation success much in the same
fashion as the use of reference areas.
However, to provide clarity, the State
has proposed an amendment to its rules
to change “immediate vicinity" to
“adjacent area." Since this term is
defined in the rules, the Secretary finds
this change to be appropriate and
consistent with respect to prime
farmlands and revegetation success
aspects of the program. The Secretary
conditions his approval on the State's
promulgating an amendment to SR
2.06.6(2)(h) by substituting “adjacent
area” for “immediate vicinity” or
otherwise meeting the concern
discussed above.

(vii) (30 CFR 786.5; SR 1.04(145)) The
State has modified its earlier definition
of “willful violation™ to properly include
violations of “individual permit
conditions," as does the federal rule.
However it considers it inappropriate to
include other applicable laws and
regulations, which the State argues (July
16, 1980 submission, page 9) will have
their own enforcement procedures and
sanctions and cannot be implemented

under SMCRA. The federal definition of
“willful violation" refers to violations of
the Act, state or federal law or
regulations.

However, in its submission of July 16,
1980, the State proposed an amendment
to the definition to include violations of
SMCRA and OSM regulations since the
State believes that such violations
would constitute violations of applicable
laws within the scope of the Colorado
Act (CRS 34-33-114(3)). The regulatory
amendment as proposed appears,
subject to public comment, to be
consistent with SMCRA and the
language of the federal definition
referring to other applicable laws and
regulations. The Secretary conditions
his approval of the Colorado program on
promulgation of a regulatory amendment
to include all violations covered by the
definition of “willful violation" in 30
CFR 786.5.

(viii) (30 CFR 786.19(h); SR 2.07.6(2)(h))
The federal rules include as a condition
to permit approval a requirement that
the applicant submit proof that all
reclamation fees required by Subchapter
R of the federal rules have been paid.
The enacted State rules contain no such
provisions. In its submission of July 16,
1980, the State has proposed an
amendment to its regulations to include
the permit condition of 30 CFR 786.19(h)
relating to payment of reclamation fees.
The proposed amendment appears,
subject to public comment, to be
consistent with the federal provision.
The Secretary conditions his approval
on Colorado enacting a regulation
requiring all permit applicants to submit
proof that all reclamation fees required
by 30 CFR Chapter VII, Subchapter R
have been paid.

(ix) (30 CFR 786.27(b); no State
equivalent) The federal rule requires
that each permit issued by the
regulatory authority insure that the
permittee shall allow right of entry to
authorized representatives of the
Secretary. The State rules do not
provide for this. The State argues (July
16, 1980 submission, page 7) that
conferring legal rights of entry for a
federal agency is not an appropriate
purpose of State regulations. Further, the
State believes such a provision is
unnecessary since such right of entry is
clearly set forth in Section 517(a) of
SMCRA. The Secretary considers this to
be an important element of an
approvable permit that must be included
in the State program under Section
503(a) of SMCRA. Therefore, the
Secretary conditions his approval on a
modification of the Colorado regulations
to require that issued permits insure that
permittees allow right of entry to

authorized representatives of the
Secretary.

(x) (SMCRA 514(c), CRS 34-33-119(4)
and (5); 30 CFR 787.11(b)(2)(i), SR
2.07.4(3)(b)) The federal statute and rule
require that notice of a formal hearing
on a permit application decision be
given to all interested persons. The State
statute and rule only require notice to be
given to the applicant and the person
requesting the hearing. In its submission
of July 16, 1980, the State proposed a
change in its regulations to provide that
notice of a formal hearing on a decision
be given to all interested parties. The
proposed amendment appears, subject
to public comment, to be consistent with
the federal provisions. The Secretary
conditions his approval on Colorado
amending SR 2.07.4(3)(b) or otherwise
amending its program to provide that
notice of a hearing on a permit
application decision shall be given to all
interested persons.

(xi) (30 CFR 787.11(b)(5), (CRS 24—4-
105(7)) The federal regulation places the
burden of proof in administrative
hearings on permit decisions on the
party seeking to reverse the decision of
the regulatory authority. The State
places the burden of proof on the
proponent of the order. However, the
State explains (July 16, 1980 submission,
p. 7) that there is no discrepancy
between the federal language and State
language since the “proponent of the
order"” in CRS 24-4-105(7) is the party
seeking an order to reverse an
administrative order. Based on this
explanation, the Secretary finds the
State’s counterpart to 30 CFR
787.11(b)(5) to be consistent with the
federal requirement.

(xii) (30 CFR 779.17 and 783.17; SR
2.04.7(3)) The federal rules with respect
to alternative water supply information
require that each application identify
the extent to which proposed mining
activities may proximately result in
contamination, diminution, or
interruption of an underground or
surface source of water within the
proposed mine plan or adjacent areas
for domestic, agricultural, industrial, or
other legitimate use. In SR 2.04.7(3),
Colorado has added water use for “fish
and wildlife" as a legitimate use of
water. The State has designated this
proposed addition as a “state window.’
The Secretary finds that this addition
makes the State provision more
stringent than the federal provision and
therefore is not a “state window.”

(xiii) (SMCRA 701(13), CRS 34-33-
103(14)) SMCRA defines the term
“operator' as any person engaged in
coal mining who removes or intends to
remove more than tworhundred and fifty
tons of coal from the earth by coal
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mining within twelve consecutive
calendar months in any one location.
The definition of “operator" in the
Colorado statute closely parallels the
federal definition; however, the State
definition does not make it clear that the
term also applies to underground
mining. It should be noted that in its
submission of June 11, 1980 (page 15,
State Response to Comments on
Colorado Act), the State emphasized
that it interpreted the existing statutory
definition to include “underground
mines.” However, the State believes that
a legislative change is ultimately needed
to assure that there is no
misunderstanding as to the broad
applicability of the term. Therefore,
Colorado has proposed an amendment
to the State statute to clarify that this
term applies to both surface and
underground mining. This amendment
appears, subject to public comment, to
be consistent with SMCRA. The
Secretary conditions his approval of the
Colorado program on enactment of a
statutory amendment and appropriate
modification of SR 1.04(80) to clearly
include underground mining activities in
the definition of the term “operator”
consistent with SMCRA.

(xiv) (SMCRA 701(28)(A), CRS 34-33-
103(28); 30 CFR 700.5, SR 1.04(127)) The
federal statute and rule define the term
“surface coal mining operations' to
include activities such as processing and
preparation, and coal loading at or near
the mine site. The phrase “at or near the
mine site” in the federal language only
applies to coal loading, while the State
uses this phrase to modify the other
mining activities as well. Colorado has
proposed (June 11, 1980 submission,
Attachment E, page 23), to modify the
language in the statute and rule to more
closely parallel the federal definition by
clearly stating that “at or near the mine
site” applies only to coal loading. The
proposed statutory and regulatory
amendment appear, subject to public
comment, to be appropriate in terms of
meeting the requirements of SMCRA
and the federal rule. Therefore, the
Secretary conditions his approval on the
enactment of a statutory amendment
and modification of SR 1.04(127) to be
consistent with the definition of “surface
coal mining operations” in SMCRA. It
should be noted that when the State was
informed of this problem, it considered
this to be a typographical error, and
provisions for facilities not “at or near
the mine site" are included in SR 4.28.
Therefore, the Secretary considers it to
be the State’s policy to apply “at or near
the mine site” only to coal loading.

(xv) (30 CFR 771.21(b)(2), SR 2.08.5;
SMCRA 506(d)(3), CRS 34-33-109(7)(f))

The federal act and regulations specify
that applications for permit renewals
shall be submitted at least one hunded
and twenty days prior to expiration of
the valid permit. The State act and
regulations require the submission of an
application for renewal at least one
hundred eighty days prior to permit
expiration. In addition, the State act
specifically authorizes the holder of a
valid permit to continue surface mining
operations until a "“final administrative
decision or renewal is rendered.” The
conflict arises in those situations when
the Division has found that the permit
should not be renewed and when the
operator petitions for administrative
review of that decision. In these
situations, the “final administrative
decision” is made by the Board. The
entire process could go well beyond the
120 days.

In the preamble to 30 CFR 788.14 (44
FR 15108, March 13, 1979), OSM
specifically rejected a suggestion that an
operator be allowed to continue under
the terms of the old permit, should the
application for renewal be contested
beyond the term of the old permit. If
further response to that comment, OSM
said that if the regulatory authority
found that the permit should not be
renewed, and the original term of the
permit expired during an appeal, the
operator should not be able to continue
to operate under the Act.

The Secretary, therefore, conditions
his approval on Colorado amending its
program in such a way that no operator
could continue mining after the term of
the original permit expires if the
Division has found that the permit
should not be renewed. In response to
OSM's concern about this situation,
Colorado proposed a statutory change
that would require all applications for
renewal to be filed at least one year
prior to the expiration of the original
permit. This approach would appear to
allow time for review of the renewal and
exhaustion of all administrative review
remedies before the original permit
actually expired and, subject to public
comment, would be acceptable to the
Secretary.

(xvi) (SMCRA 510(c), CRS 34-33-
114(3); 30 CFR 786.17(c) and (3), SR
2.07.6(1)) The federal statute and rule
require that an applicant file with his
permit application a schedule listing all
notices of violation of SMCRA and any
law, rule, or regulation of the United
States, or of any department or agency
in the United States pertaining to air or
water quality protection incurred by the
applicant in connection with any coal
mining operation during the three year
period prior to the date of application. If

current violations exist, the permit shall
not be issued until the applicant submits
proof that such violations have been
corrected or are in the process of being
corrected, and no permit shall be issued
to an applicant (or operator specified in
the application) who controls or has
controlled mining operations with a
demonstrated pattern of willful
violations of SMCRA resulting in
irreparable damage to the environment
s0 as to indicate an intent not to comply
with SMCRA.

Although only minor differences exist
in Colorado's statutory analogue to
SMCRA 510(c), and the regulatory
analogue to 30 CFR 786.17 (c) and (d) is
essentially verbatim, the State's
Attorney General opinion (July 25, 1980
submission, p. 8) suggests that Colorado
may not interpret “any State"” law, rule
or regulation as referred to in SR
2.07.6(1)(b) to include States other than
Colorado, and that “willful violations of
the Act'" may not refer to violations of
SMCRA, as well as the Colorado Act.
The Secretary conditions his approval
on enactment of a statutory amendment
or other measures sufficient to make it
clear that violations of other States’
laws and of SMCRA must be
considered. It should be noted that the
State of Colorado, as a matter of
practice, has cooperated with other
States in terms of providing information
on the performance of operators in the
State.

(xvii) (30 CFR 700.11(b), SR 1.05.1(2))
The federal rule specifies that 30 CFR
Chapter VII applies to all coal
exploration and surface coal mining and
reclamation operations, except the
extraction of coal for commercial
purposes where the surface coal mining
and reclamation operation affects two
acres or less, but does not exempt any
such operation conducted by a person
who affects or intends to affect more
than two acres at physically related
sites, or any such operation conducted
by a person who affects or intends to
affect more than two acres at physically
unrelated sites within one year. The
State's analogue (SR 1.05.1(2)) simply
exempts the extraction of coal for
commercial purposes where the surface
coal mining operation affects two acres
or less. However, the applicability of
SMCRA to more than two acres at
physically unrelated sites has been
eliminated from the federal rule (44 FR
67942, November 27, 1979). Colorado
notes further in its submission of July 18,
1980 (Response to Minor Issues, p. 1),
that the State does not intend to provide
a loophole for a series of less than two
acre disturbances at physically related
sites. For example, if a 1.5 acre mining
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disturbance and a 1.5 acre loadout near
the minesite are used by the same
operator, the State would not exempt
the operation from compliance with the
regulatory program. Based on this
explanation, the Secretary finds SR
1.05.1(2) to be consistent with SMCRA
and 30 CFR Chapter VII.

(xviii) (30 CFR 701.5, SR 1.04(90)) The
federal rule defines the term “permittee”
to include a person holding a permit as
well as a person required to hold a
permit. The State rule only includes a
person holding a permit, making it
inconsistent with the definition of
“permittee” in 30 CFR 701.5. The
Secretary conditions his approval on
Colorado amending the definition of
“permittee” in SR 1.04(90) to include a
person required to hold a permit.

(e) Sections 34-33-117 and 34-33-120
of the Colorado Surface Coal Mining
Reclamation Act provide DNR with the
authority to regulate coal exploration
consistent with 30 CFR 776 and 815 and
to prohibit coal exploration that does
not comply with 30 CFR 776 and 815,
and the Colorado program includes
provisions to do so.

(f) DNR has the authority under
Sections 34-33-122 of the Colorado
Surface Coal Mining Reclamation Act
and Rule 5 of the Colorado regulations
to enter, inspect and monitor all coal
exploration and surface coal mining and
reclamation operations on non-Indian
and non-federal lands within Colorado.
Conditional approval of this program is
based on representations made by
Colorado concerning Colorado law and
regulations on the ability to enter,
inspect, and monitor and on the
exceptions noted below:

(i) (SMCRA Section 517(c)(1), CRS 34—
33-122(4)(b); 30 CFR 840.11(d)(1), SR
5.02.2(3)) Section 517(c)(1) of SMCRA
and 30 CFR 840.11(d)(1) provide that
inspections shall occur on an irregular
basis. CRS 34-33-122(4)(b) and SR
5.02.2(3) limit such inspections to
emergency situations and “normal
business hours."” Colorado interprets
“normal business hours” to be all times
that a mine is regularly operating or, in
the case of a closed mine, the hours it
would have been operating if it were
open (June 11, 1980 submission, p. 8,
State Response to OSM Review of
Colorado Act). In order to be consistent
with SMCRA and 30 CFR Chapter VII,
Colorado has proposed (July 16, 1980
submission) an amendment to the State
statute and the State regulations which
would delete the phrase relating to
“normal business hours" and therefore
would provide for inspections on an
irregular basis. The State does note that

as a matter of policy (except for unusual
circumstances), State inspections will
occur during normal business hours. The
proposed statutory and regulatory
amendments appear, subject to public
comment, to be consistent with SMCRA
and 30 CFR Chapter VII. The Secretary
conditions his approval on the State
enactment of an amendment to the
statute and regulations removing the
phrase “normal business hours” from
the authority to conduct inspections.

(ii) (30 CFR 840.11(c), SR 5.02.2(2)) The
federal rule requires periodic
inspections of all coal exploration
operations “required to comply in whole
or in part" with the Act or rules. SR
5.02.2(2) requires inspections of those
coal exploration operations which
“substantially disturb the natural land
surface,” and makes inspections of any
other coal exploration operations
discretionary. 30 CFR 776.11 requires
that any person who intends to conduct
coal exploration during which less than
250 tons of coal will be removed in the
area to be explored shall file a written
notice of intention to explore. This
section goes on to require that any
person who conducts coal exploration
which substantially disturbs the natural
land surface shall comply with 30 CFR
815, the performance standards for such
exploration, and 30 CFR 776.12 requires
that any person who conducts coal
exploration in which more than 250 tons
of coal are removed shall obtain the
written approval of the regulatory
authority.

The Secretary interprets Colorado's
approach to inspection of exploration
activities to be consistent with that of
OSM in providing for inspections of
exploration activities that do not
substantially disturb the land surface on
a discretionary basis. This approach is
supported by the preamble to the
permanent regulatory program (44 FR
15018 March 13, 1979) which states that
“[t]he notice of intent to explore is to
provide information for the regulatory
authority to determine whether close
surveillance of the actual operation will
be needed in the field * * *"" The
preamble goes on to explain that *[w]ith
these essential elements of information,
the regulatory authority and interested
members of the public can check, if
necessary, the conduct and completion
of the exploration activities to ensure
that they are reclaimed * * *"' (emphasis
added) Therefore, the Federal rules
suggest discretionary inspections of
exploration activities which result in
very limited disturbance to the natural
land surface. The Secretary finds that
the State rule meets the requirements of
SMCRA and 30 CFR Chapter VII by

providing mandatory inspections of
exploration activities which result in
“substantial disturbance” and allowing
discretionary inspections of other
exploration activities.

(iii) (30 CFR 840.12(b), SR 5.02.3(2))
The federal rule provides that “[n]o
search warrant shall be required (for
inspections), except that a State may
provide for its use with respect to entry
into a building.” The State rule is silent
on the issue of search warrants. The
State has supplied an opinion from its
Attorney General (June 11, 1980) which
states that the Colorado program
includes “no requirement of a warrant
but provides for ‘power to enter’ upon
the ‘presentation of appropriate
credentials.’ " The opinion fails to
clarify the fact that a search warrant is
not required. The absence of a clear
statement with regard to search
warrants is inconsistent with 30 CFR
Chapter VII. The Secretary conditions
his approval on Colorado promulgating
a regulation to implement the
requirement of 30 CFR 840.12(b).

(iv) (30 CER 842.12(c), SR 5.02.5(3). The
federal rule specifies that if a federal
inspection is conducted as a result of
information provided to OSM by a
citizen either in writing or orally
followed by a written statement, the
citizen shall be allowed to accompany
the authorized representative of the
Secretary during the inspection. SR
5.02.5(3) does not allow a citizen to
accompany an inspector on an
inspection unless he or she has
submitted a written request for an
inspection pursuant to SR 5.02.5(1)(a).
This would seem to preclude
accompaniment where a citizen has
submitted an oral request concerning a
significant, imminent hazard that must
be inspected immediately. The State has
explained (June 6, 1980) that in such a
situation it will allow for preparation
and submission of a brief written
statement to be completed on-site by the
citizen at the time the inspection is
conducted to meet the “written
statement" requirement. The Secretary
finds based on this explanation that the
requirement of SR 5.02.5(3) is consistent
with SMCRA and 30 CFR 842.12(c).

(v) (30 CFR 842.14; SR 5.02.6). The
federal rule requires that where a person
has notified the Regional Director of an
alleged failure to make adequate and
complete or periodic inspections, the
Regional Director shall, within 15 days,
determine whether such inspections are
being made, and if not, shall order an
inspection to remedy the
noncompliance.

Additionally, the Regional Director
shall furnish such person with a written
statement of the reasons for the
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resulting determination and the actions
taken, if any. SR 5.02.6 is similar to 30
CFR 842.14 but contains no requirement
for a written response. In its submission
of July 16, 1980, Colorado has proposed
an amendment to SR 5.02.6(2) to
appropriately furnish the complainant
with a written statement of the reasons
for such determinations and the actions
taken, if any, to remedy the
noncompliance. This amendment
appears, subject to public comment, to
meet the requirement of 30 CFR 842.14.
The Secretary conditions his approval
on promulgation of an amendment to the
Colorado rules to provide for a written
statement of the regulatory authority's
determination and the actions taken, if
any, to remedy the noncompliance as a
result of notification of an alleged
failure to make adequate or complete
inspections.

(vi) (SMCRA 521(a)(1), CRS 34-33-
122(7)). Section 521(a)(1) of SMCRA
provides that a person shall be allowed
to accompany an inspector during an
inspection when such inspection results
from information provided by that
person. Colorado has modified its
counterpart to the federal section to also
require that persons accompanying an
inspector agree to comply with all
applicable State and Federal safety
rules and regulations. The Secretary
finds that it is not an undue burden to
require a citizen who is accompanying
an inspector or an inspection pursuant
to CFR 34-33-122(7) to agree to comply
with all applicable State and Federal
safety rules and regulations. The
Secretary therefore finds CRS 34-33-
122(7) to be consistent with SMCRA and
30 CFR Chapter VIL

(vii) (30 CFR 840.11(d)(3); SR 5.02.2(4)).
The federal rule states that inspections
by the State shall include the prompt
filing of inspection reports “adequate to
enforce the requirements of and to carry
out the terms and purposes of the State
program, SMCRA, 30 CFR Chapter VII,
the exploration approval and the
permit.” SR 5.02.2(4) provides only that
inspections include the filing of
inspection reports, and that inspection
forms be approved by the Board; it does
not address the adequacy of the form.
The Secretary conditions his approval
on Colorado promulgating a regulation
to implement the requirement of 30 CFR
840.11(d)(3) or otherwise amending its
program to accomplish the same result.

(g) DNR has the authority under
Colorado laws and the Colorado
program includes provisions to
implement, administer, and enforce a
system of performance bonds and
liability insurance, or other equivalent
guarantees, consistent with 30 CFR

Chapter VII, Subchapter J. The
performance bond and liability
insurance provisions of Sections 507(f),
509, and 519 of SMCRA and 30 CFR
Chapter VII, Subchapter | are
incorporated in Sections 34-3-113 and
34-33-125 of the Colorado Surface Coal
Mining Reclamation Act and in Rule 3 of
the Colorado regulations. Since no State
self-insurance requirements are included
in the program submission, the
Secretary is not approving any self-
insurance provisions as part of this
decision in accordance with 30 CFR
806.14(d). Conditional approval of the
Colorado program is based on
representations made by Colorado
concerning performance bonds and the
exceptions noted below:

(i) (30 CFR 805.13(c), SR 3.02.3(3)). The
state regulation substitutes the term
“cropland” for “long-term, intensive
agricultural use” in its analogue to 30
CFR 805.13(c), SR 3.02.3(3). 30 CFR
805.13(c) governs the period of bond
liability for a long-term agricultural post-
mining land use “in accordance with 30
CFR 816.133." This change is consistent
with the use of “cropland” in 30 CFR
816.133(c)(a) and SR 4.16.3 and is
therefore acceptable.

(ii) (30 CFR 807.11(a), SR 3.02(1) (a)
and (c)). Under 30 CFR 807.11(a)(2) an
application for bond release must
include copies of letters sent to property
owners and various government entities.
SR 3.03.2(1) requires that letters be sent
prior to filing the application, but copies
of these letters are only required to be
filed within 30 days of filing the
application. The State rule “encourages”
earlier filing of such letters. Since the
notice requirement is the same under the
State regulation and must be fulfilled,
the Secretary finds the later filing of the
letters to be of no consequence and the
State provision is therefore acceptable.
30 CFR 807.11(a)(3) requires that the
permittee submit proof of publication of
its public notice of an application for
bond release within 30 days of the filing
of the application and that such proof of
publication be considered part of the
application. SR 3.03.2(1)(c) provides for
filing of proof of publication within 30
days of the last publication of the notice
in order to complete the application. The
Secretary finds that since SR 3.03.2(1)(c)
requires timely publication of notice and
since proof of publication is necessary
to complete the application, the State
provision does not limit or impair public
participation in the bond release
procedures and is therefore consistent
with SMCRA and 30 CFR Chapter VIL

(iii) (30 CFR 807.11(a)(1), SR 3.03.2(2))
The federal rule provides that
applications for bond release may be

filed only during seasons which allow
proper evaluation of reclamation and
that such seasons must be identified in
the mining and reclamation operations
plan. SR 3.03.2(2) requires the Division
to make an inspection within 30 days of
receiving an application for bond
release or “as soon thereafter as
weather conditions permit.” The latter
phrase is defined (SR 3.03.2(2)) to mean
that “the Division must be able to
evaluate properly the reclamation
operations alleged to have been
completed and, therefore, must be
subject to seasonal limitations.” The
Secretary finds that under the State
rules, as under the federal rules,
inspections will only be permitted at
times that allow proper evaluation of
alleged reclamation operations, and
therefore the Colorado rule is consistent
with SMCRA and 30 CFR Chapter VIL

(iv) (30 CFR 807.11(e), SR 3.03.2(4))
The federal rule requires that informal
conferences on applications for bond
release be held in the locality of the
subject permit area. The State has
added a provision that this requirement
may be waived by all parties interested
in the conference. This waiver provision
is inconsistent with the federal
requirement and with the District Court
order (Mem. Op., February 26, 1980, pp.
41, 42), which requires that such
informal conferences include a provision
for citizen access to the mine site, and is
therefore unacceptable. In its
submission of July 25, 1980 (page 4,
Bonding Response), Colorado notes that
the State Act requires that any informal
conference be held in the locality (CRS
34-33-118(8)). The State therefore has
proposed a modification to SR
2.07.3(6)(b)(i) to delete the phrase
“unless this requirement is waived by
all parties interested in the conference”.
The State rule does provide authority for
the Division to arrange for citizen access
to the site, and with the changes noted,
would appear, subject to public
comment, to comply with the court
order, SMCRA and 30 CFR Chapter VIIL
The Secretary conditions his approval
on promulgation of an amendment to SR
2.07.3(6)(b)(i) to delete the phrase
“unless this requirement is waived by
all parties interested in the conference.”

(v) (30 CFR 806.12(e)(1), SR
3.02.4(2)(b)(i)(B)) Unlike 30 CFR
806.12(e)(1). SR 3.02.4(2)(b)(i)(B) allows a
surety company to cancel its bond
without the approval of the Division.
However, the bond would not be
cancelable for any disturbed lands and
could only be canceled for undisturbed
lands upon 90 days notice to the
permittee and the Division and only as
to lands undisturbed on the effective
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date of cancellation. The rule goes on to
provide that upon the effective date of
cancelation, if the permittee is unable to
obtain an approved replacement bond,
the permit must be suspended, revoked
or amended to include only those
operations for which remaining bond
liability is sufficient. The Secretary finds
that the Colorado rule is consistent with
30 CFR 806.12(e)(1) because at no time
will land be disturbed for which there is
no surety liability.

(vi) (30 CFR 807.11(g), SR 3.03.2(6))
The federal rule provides that after an
initial decision on bond release, the
permittee or any affected person may
file a request for an administrative
hearing within 30 days after being
notified of the initial decision. SR
3.03.2(6)(a) requires the filing of such a
request within 30 days of issuance of the
Division's proposed decision. This could
result in a substantially shorter period
for appeal since it is not clear when
parties will receive notification of the
decision after it is issued. In its
submission of July 25, 1980, Colorado
provides a proposed regulatory
amendment which clarifies “issuance”
as meaning the mailing of written
notifications. This proposed amendment
in the rules appears, subject to public
comment, to be consistent with 30 CFR
Chapter VII. The Secretary conditions
his approval on promulgation of an
amendment to Colorado’s rules to
clarify the issuance of a proposed
decision on bond releases as it relates te
subsequent appeal rights.

(vii) (30 CFR 807.11(h)(ii), SR
3.03.2(6)(b)) The federal rule places on
parties seeking to reverse an initial
decision on bond release the burden of
proving their cases by a preponderance
of the evidence. SR 3.03.2(6)(b)
incorporates 24-4-105, C.R.S. 1973,
which requires that the findings of fact
of a hearing officer be upheld unless
contrary to the weight of the evidence.
Since the proposed decision would be a
finding by a hearing officer, the
Secretary finds this provision to be
consistent with SMCRA and 30 CFR
Chapter VIL

(viii) (30 CFR 800.11(b), SR 3.02.1(4); 30
CFR 808.12(c), SR 3.04.2(3)) Federal rule
30 CFR 800.11(b) states that liability on
the performance bond shall cover all
surface coal mining and reclamation
operations to be conducted within the
permit area during the life of the mine.
Federal rule 30 CFR 808.12(c) states that
“Liability under any bond, including
separate bond increments or indemnity
agreements applicable to a single
operation shall extend to the entire
permit area.” SR 3.02.1(4) and SR 3.04.2
state that “[l]iability under any bond,

unless otherwise provided in the bond,
shall extend to all lands disturbed
including lands outside the permit area
if surface coal mining operations are
conducted upon such lands.” The phrase
“unless otherwise provided in the bond”
makes the State rules inconsistent with
the provisions of 30 CFR 800.11(b) and
808.12(c) that require the liability of any
bond to extend to the entire permit area.
The Secretary conditions approval on
Colorado amending SR 3.02.1(4) and
3.04.2(1) by deleting the phrase “unless
otherwise provided in the bond." In its
submission of July 25, 1980, the State has
proposed an amendment to SR 3.02.1(4)
and SR 3.04.2(3) to delete the phrase
“unless otherwise provided in the
bond." This part of the proposed
amendment to the rules appears
acceptable to assure that bond liability
extends to all surface mining operations
on the permit area. In its submission of
July 25, 1980, Colorado has proposed an
additional modification in SR 3.02.1(4)
and SR 3.04.2 that would if enacted,
create an exception to the provisions
requiring the liability of any bond to
extend to the entire permit area and
appears inconsistent with 30 CFR
808.12(c).

(ix) (30 CFR 805.14(a), SR 3.02.2(4) and
SR 3.02.2(4)(a)) The federal rule requires
that the performance bond amount will
be “adjusted by the regulatory authority
as the acreage in the permit area is
revised, methods of mining operation
change, standards of reclamation
change or when the cost of future
reclamation, restoration or abatement
work changes.” The federal rule also
states that the bond amount is to be
reviewed by the regulatory authority
when the permit is reviewed under 30
CFR 788.11 (which is to be no later than
the middle (2.5 years) of the permit term
(5 years in most cases). The State
regulations require review of bond
amounts every two years. Therefore, the
Secretary finds that this aspect of the
State requirements is more stringent
than the federal requirements.

However, the State (under SR
3.02.2(4)(a)) has no equivalent to the
federal requirement under 30 CFR
800.11(a) and 805.14(a) for reviewing a
performance bond upon permit renewal.
The Secretary finds that if the permit
renewal falls between the 2-year review
required by the State regulations, the
State would not be required to review
the performance bonding under the
State regulations when a permit is
renewed. In its submission of July 25,
1980, the State proposed a regulatory
amendment which specifies that the

Division shall also review each
outstanding performance bond at the

time permit renewals are processed.
This proposed rule change appears,
subject to public comment, to be
consistent with 30 CFR 805.14, The
Secretary conditions his approval on
promulgation of a regulatory amendment
to provide for review of outstanding
performance when processing permit
renewals.

(x) (30 CFR 806.11(b), SR 3.02.4(2)(e))
The federal rule provides criteria for the
regulatory authority to use in accepting
a self-bond from an applicant. These
requirements include the name and
address of a suitable agent to receive
service of process and a showing that
the applicant or the applicant's parent
organization has a net worth of no less
than six times the total amount of self-
bond obligations on all permits issued to
the applicant in the United States. The
State regulation, SR 3.02.4(2)(e).
specifies that the only self-bond it will
accept is a collateral bond.

In its submission of July 25, 1980 (page
5, Bonding Response), Colorado
addresses the self-bonding issue and
states that with the shift of real and
personal property first-liens to collateral
bonds, under the new bonding
regulations, including the federal
requirements for the proof of ownership,
valuation and limitations on such
property should be adequate to meet the
intent of the Act. Beyond this, the State
emphasized that it is simply not
allowing any self-bonds at this time and
therefore, is promulgating no rules for
such. The State also notes that the self-
bonding provision in the State Act is the
only authority by which the State can
include real and personal property.

The Secretary believes that although
there is a difference in the
nomenclature, the state regulations
provide that the only “self-bond" which
will be accepted is one accompanied by
a perfected first-lien security interest in
real or personal property which will
meet the criteria for a collateral bond
under SR 3.02.4(2)(c). Accordingly, the
Secretary finds the State rule to be
consistent with SMCRA and 30 CFR
Chapter VIIL

(xi) (30 CFR 807.12(b), SR 3.03.1(2))
The federal rule specifies that up to 60
percent of the bond amount may be
released after backfilling, grading,
drainage control and topsoiling have
been completed. An additional amount
of up to 25 percent can be released after
reclamation phase II is completed. The
federal rule further requires that the
regulatory authority must retain at least
15 percent of the bond amount until
reclamation phase III, including the
extended liability period, is completed.
SR 3.03.1(2) allows up to 60 percent
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bond release without topsoil
replacement. The State rule lists no
percentages for the other two phases of
bond release. In its submission of July
25, 1980 (page 5, Bonding Response),
Colorado asserts that it has found
reclamation costs to exceed 60% before
topsoil replacement occurs and wishes
to make releases consistent with
reclamation costs so long as the State
retains sufficient liability necessary for
the Division to complete the approved
reclamation plan pursuant to SR
3.03.1(3)(a) and (d). The State rule could
allow a higher percentage of bond to be
released for a lesser amount of work
than permissible under the federal
regulations and provide no minimum
percentage that must be retained for
completion of reclamation phase IlI—the
extended liability on revegetation.
Therefore, the Secretary finds SR
3.03.1(2) less stringent and inconsistent
with 30 CFR 807.12(b). The Secretary
conditions his approval on Colorado
amending SR 3.03.1(2) to be consistent
with the bond release percentages in 30
CFR 807.12(a).

In addition, the federal rule requires
that “[t]he maximum liability under
performance bonds applicable to a
permit which may be released at any
time prior to the release of all acreage
from the permit area shall be calculated
* * *" by a specific formula (emphasis
added). The State has no equivalent to
the phrase "** * * at any time prior to
the release of all acreage from the
permit area * * *" in the State
regulation. The Secretary finds that this
omission is unacceptable. The State
rules appear to assume that acreage is
released from the permit area when
bond is released, which is not the case.
The federal requirement is that acreage
is not to be released from the permit
area until all requirements of the Act,
regulations and permit are met. The
State, in the July 25, 1980 submission,
offers the following proposed
amendment to SR 3.02.1(4) to address
this concern: “No acreage shall be
released from the permit area until the
bond liability applicable to the permit
area has been fully released under this
paragraph and SR 3.03.1(2)(c).” This
proposed regulatory amendment
appears, subject to public comment, to
be consistent with 30 CFR 807.12(b). The
Secretary conditions his approval on
promulgation of an amendment to
Colorado's rules to establish that no
acreage shall be released from the
permit area until the bond liability
applicable to the permit area has been
fully released.

(xii) (30 CFR 807.12(d), SR 3.03.1(3)(d))
Section 509(a) of SMCRA requires that

“* * * in no case shall the bond for the
entire area under one permit be less
than $10,000.” The Colorado program
contains no counterpart. In its
submission of July 25, 1980, Colorado
has proposed an amendment to its
regulations to clearly specify that in no
case shall the total bond amount
applicable to the permit area be less
than $10,000. The Secretary finds this
proposed amendment to be consistent
with 30 CFR 807.12(d) and therefore
conditions his approval on the
promulgation of this rule change.

(xiii) Portions of the following federal
bonding regulations were proposed for
amendment on January 24, 1980 (45 FR
6028-6042): 30 CFR 800.5, 800.11(b)(1),
800.13, Part 801, 805.13, 805.14, 806.11,
806.12, 806.13, 806.14, 806.17, 807.12,
808.11, 808.12, and 808.13(a). Coiorado
incorporated part of the January 24,
1980, language in its proposed
regulations. Final federal regulations on
the above referenced bonding sections
were published on August 6, 1980 (45 FR
52306-52324). Because of the public
comment received by the Secretary
during the promulgation process, many
changes were made to the proposed
rules. The Secretary is taking the
position that the program's bonding
provisions may be approved if they are
consistent with the Federal rules as they
existed when the Colorado program was
submitted on February 29, 1980, or with
the rules as amended August 6, 1980.
The Colorado provisions discussed
below were based on the federal
regulations proposed on January 24,
1980. Because the federal regulations
were revised prior to final promulgation
on August 6, 1980 the Colorado
regulations are in some places
inconsistent with the federal
requirements.

A detailed discussion of the Colorado
rules as they relate to the new bonding
regulations follows. At some future time,
the Secretary will notify the State of any
further changes required under OSM's
new bonding regulations and the State
will be allowed sufficient time to
accomplish the changes as program
amendments pursuant to 30 CFR 732.17.

A. (30 CFR 805.13(f), SR 3.02.1) The
Secretary finds that the State’s language
is consistent with the new federal
language.

B. (30 CFR 805.13(b), SR 3.02.3(2)) The
State has added an exception to
beginning the liability period over again
by excluding certain selected husbandry
practices. However, the State has not
included the qualifications found in 30
CFR 805.13(b)(3) for determining
whether or not husbandry practices
should be allowed. The Secretary finds
that this exclusion makes SR 3.02.3(2)

less stringent than the federal
counterpart and conditions his approval
on the State’s amending SR 3.02.3(2) to
include the qualifying husbandry
practices permissible under 30 CFR
805.13(b).

In addition, in SR 3.02.3(2)(d)(ii) the
State included OSM's proposed change
for 30 CFR 805.13(c)(2) relating to the
separation of certain portions of the
original bonded area to require
extended liability because of
augmentation, OSM's final regulations
changed the proposed regulation,
concerning one of the criteria for these
areas, to read: “Is limited to isolated,
distinguishable, and contiguous portions
of the bonded area and does not
comprise scattered or intermittent
occurrences throughout the bonded
area.” The State rule reads: “Is limited
to a distinguishable contiguous portion
of the bonded area." The State rule, like
the proposed federal rule, limits this
provision by allowing only one such
occurrence for each increment of
bonded area because the word “portion™
is singular. The final federal provision
allows more flexibility. Therefore, the
State rule is more restrictive but
consistent and acceptable. The intent of
the final federal rule was to allow use of
this provision on isolated portions and
restricting its applicability to scattered
occurrences. In light of this, the State
may wish to examine this rule and
amend it according to the final federal
rule and amend its program pursuant to
the provisions of 30 CFR 732.17.

C. (30 CFR 806.11, SR 3.02.4(1)) The
State, in line with the proposed federal
regulations, stipulated that real or
personal property for collateral bonding
must be located in the State. The final
federal regulations deleted the
requirement for the property to be
located in the State. Therefore, the
Secretary finds that the State regulation
is more stringent than the federal
regulation. -

D. (30 CFR 806.12(h), SR 3.02.4(2)(c))
The Secretary finds that the State
regulation is consistent with the federal
regulation containing the requirements
for real and personal property posted as
a collateral bond. The only difference is
that Colorado will only accept a
mortgage or perfected first-lien security
interest in real or personal property
“located in the State.” As discussed
above, this makes the State regulation
more stringent than the federal
regulation.

E. (30 CFR 806.12(g), SR 3.02.4(2)(d)(ii))
The federal regulations state that “the
regulatory authority may approve the
use of letters of credit as security in
accordance with a schedule approved
with the permit.” The State does not
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include this language. The Secretary
finds that the State regulation is
consistent with the new federal
regulation since the above quoted
language was not intended to mean that
letters of credit could not be used as
security other than at the time of permit
approval. The Secretary also believes
that it is clear under the State language
that it is the issuing bank which must
give notice of intent to revoke a letter of
credit at least 90 days prior to
revocation.

F. (30 CFR 808.11(c), SR 3.04.2(5)) The
federal regulations “* * * allow the
surety to complete the plan, including
achievement of the capability to support
the alternative postmining land use
approved by the regulatory authority”
(emphasis added). The State regulation
. contains no equivalent to the italicized
portion. The Secretary finds that the
State regulation is consistent with the
federal regulation since the completion
of the reclamation plan would inherently
include achievement of the capability to
support the approved alternative
postmining land use.

G. (30 CFR 801, SR 3.06) In SR 3.08, the
State incorporated certain portions of 30
CFR 801, as proposed. Part 801 deals
with the bonding requirements for
underground coal mines, coal-processing
plants, associated structures, and other
coal-related long-term facilities and
structures. The State rule, however, did
not contain provisions equivalent to
significant portions of the final federal
rule, including the following portions: 30
CFR 801.14—Form of bond, 30 CFR
801.16—Subsidence and mine drainage,
and 30 CFR 801.17—Bond Forfeiture.
Therefore, the Secretary finds SR 3.06
inconsistent with 30 CFR 801. The
Secretary conditions his approval on
Colorado amending SR 3.06 to be
consistent with 30 CFR 801.

H. (30 CFR 806.12(e)(6)(iii),
806.12(g)(7)(iii), SR 3.02.4(2)(b)(v)(C),
3.02.4(2)(d)(vi)(c)) The federal
regulations require that a cessation
order be given operators who have not
replaced a surety bond within 90 days
after incapacity of the surety. The State
regulations provide for this but also add
** * * or the Division shall amend the
relevant permit to include only those
operations for which any other
remaining bond liability is sufficient.”
Although the State regulations provide
an alternative to the operator having to
secure a bond for the area affected by
the surety's incapacity, the operator
would not be issued a cessation order
on the unbonded area. In addition, if
another bond is not secured, no money
would be available to the regulatory
authority to reclaim land disturbed by

the operator while the bond was in
effect. Therefore, the Secretary finds
that the State regulations are less
stringent than their federal counterparts
and conditions his approval on the State
amending SR 3.02.4(2)(b)(v)(C) and
3.02.4(2)(d)(vi)(c) to be equivalent to 30
CFR 806.12(e)(6)(iii) and 806.12(g)(7)(iii).
(xiv) Colorado has proposed
performance bond requirements for coal
exploration both on and off mine permit
areas under SR 3.05. The Secretary's
bonding regulations do not have a
section pertaining to coal exploration off

a permit area. This addition by the State .

is considered to make its provision more
stringent than the federal rule and
therefore consistent with 30 CFR
Chapter VII.

(xv) (30 CFR 807.12(d), SR 3.03.1(3)(e))
The federal rule requires that the
regulatory authority retain enough bond
prior to completion of reclamation phase
11 for the regulatory authority to
complete reclamation if it had to
achieve reclamation according to the
approved reclamation plan. The State
rule does not say that it must retain
enough bond for the Division to
complete reclamation. The Secretary
finds that the State's regulation is
unaceptable because the regulatory
authority's cost of completing
reclamation would normally be higher
than the operator's cost. The State's rule
would allow for the possibility of the
retained bond amount being sufficient
for the operator to complete reclamation
but insufficient for the regulatory
authority if it had to contract for
reclamation to be completed. Therefore,
the Secretary finds SR 3.03.1(3)(e)
inconsistent with 30 CFR 807.12(d). In its
submission of July 25, 1980, Colorado
proposed an amendment to the rules to
make it clear that the amount of bond
retained must be sufficient for the
Division to complete the reclamation.
This amendment appears, subject to
public comment, to be consistent with 30
CFR 807.12. The Secretary conditions his
approval on Colorado promulgating an
amendment to SR 3.03.1(3)(e) to clarify
that the amount of bond retained must
be sufficient for the Division to complete
the reclamation.

(xvi) (30 CFR 808.13(a), SR 3.04.1(1))
The State requires that a bond be
forfeited if the Board has suspended or
revoked the permit and either “(a) the
permittee has violated any of the terms
and conditions of the bond including the
requirements of the Act and the permit;
or (b) the permittee has failed to comply
with a compliance schedule approved
under 3.04.1(2).” (emphasis added) This
contrasts with 30 CFR 808.13(a), which
makes each of these three factors

independently sufficient grounds for
mandatory bond forfeiture. The
Secretary finds SR 3.04.1(1) inconsistent
with 30 CFR 808.13(a). The Secretary
conditions his approval on Colorado
amending SR 3.04.1(1) to include the
three independent criteria for bond
forfeiture consistent with 30 CFR
808.13(a).

(xvii) (30 CFR 806.12(h)(4), SR
3.02.4(2)(e)(ix)(B)(II)(4)). The only
securities which may be accepted under
SR 3.02.4(2)(c)(ix)(B)(11I)(4) are
negotiable bonds of the U.S. government
or general revenue bonds of the State.
Accordingly, the State’s omission of the
language in the new federal regulation,
30 CFR 806.12(h)(4), concerning rated
marketable securities and ratio of bond
value to market value, is acceptable
because these provisions were added to
the final rules specifically to consider
valuation fluctuation of securities other
than those the State accepts. The State
in considering rule changes based on
OSM's new bonding regulations should
consider incorporating aspects of 30
CFR 806.12(i). The Secretary finds the
State rule to be consistent with SMCRA
and 30 CFR Chapter VII.

(h) DNR has the authority under
Section 34-33-123 of the Colorado
Surface Coal Mining Reclamation Act
and the Colorado program provides for
civil and criminal sanctions for
violations of Colorado law, regulations,
conditions of permits and exploration
approvals, including civil and criminal

_ penalties, in accordance with Section

518 of SMCRA, 30 USC 1268.
Conditional approval of this program is
based on representations made by
Colorado concerning Colorado law and
regulations and on the exceptions and
conditions noted below:

(i) (SMCRA 518(a), CRS 34-33-123(8))
Section 518(a) of SMCRA provides for
assessment of civil penalties against
“permittees,” which term is defined in 30
CFR Chapter VII to include both those
persons with permits and those persons
who should have a permit. CRS 34-33-
123(8) holds “operators" liable for such
assessments. Colorado explains that it
uses the term “operator” in order to
make it clear it is including those '
persons operating without a permit (June
11, 1980, p. 9, Responses to OSM Review
of Colorado Act). However, Colorado's
use of the term would seem to limit the
assessment of penalties to only the
operator and not the permittee if the
permittee were different from the
operator. Colorado has stated in its
submission of June 11, 1980 (page 9), that
where the permittee and operator differ,
the permittee may still be the proper
party to be assessed civil penalties. As
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further explanation in its July 25, 1980
submission (page 8), Colorado states
that the language of SR 5.03.3(1)(b)
clearly attributes violations to the
permittee. Colorado emphasizes that as
a matter of policy, the Division will
attribute a// violations to the permittee
except in those instances where
violations of the Act or regulations are
attributed to a person who does not hold
a valid permit (i.e., an operator). Based
on this explanation and policy
statement, the Secretary finds that CRS
34-33-128(8) as carried out in the
Colorado rules is consistent with
Section 518(a) of SMCRA. See also
Finding 4(d)(xviii).

(ii) (SMCRA 518(a); 30 CFR 845.17
through 845.20) On May 16, 1980, the
U.S. District Court for the District of
Columbia issued its second round
decision in the litigation over the
permanent regulations, /n re: Permanent
Surface Mining Regulations Litigation,
Civil Action No. 79-1144 (May 16, 1980).
In that decision the court answered the
Secretary’s request for clarification
regarding the Round I decision
{(February 26, 1980, p. 14) remanding the
civil penalty point system. The court
stated that the Secretary may not
require states to develop a system to
assess penalties at least as stringent as
those imposed under the civil penalty
system. Instead, states need only
develop a penalty system incorporating
the four criteria in Section 518(a) of
SMCRA, the procedural requirements of
30 CFR 845.17 through 845.20, the
requirement of 845.12 that all cessation
orders must be assessed, and the
requirement of 845.15(b) that a minimum
of $750.00 per day be assessed for all
cessation orders issued for failure to
abate a violation. Based on the District
Court's ruling, the Secretary finds the
Colorado assessment system to be
acceptable.

(iii) (30 CFR 845.18 (a) and (b), SR
5.04.3(3)) The federal rules give an
operator 15 days to request a penalty
conference and require the conference
officer to hold the conference within 60
days from the time of the request. SR
5.04.3(3) shortens these time periods to
10 days and 30 days, respectively. The
Secretary finds these differences to be
acceptable as they are similar to the
federal requirements.

(iv) (SMCRA 520(b)(1)(B), CRS 34-33-
135(2)) Section 520(b)(1)(B) of SMCRA
provides that any person may intervene
as a matter of right in an action brought
by the Secretary or the state in a court
of the United States. Colorado correctly
points out (June 11, 1980, p. 10, Response
to OSM Review of Colorado Act) that
this provision is intended to mitigate the

prohibition in Section 520(b)(1)(B) on
Initiation of a suit by a citizen where the
Secretary or the state has already
commenced and is diligently prosecuting
a civil action to require compliance with
the Act. There is no such prohibition in
Colorado’s program. Colorado states
that “[a]ny citizen can bring his own suit
including a motion for joinder, if that is
appropriate under the circumstances”
(Colorado submission, July 11, 1980, p.
11). Accordingly, the Secretary finds
that a State counterpart to Section
520(b)(1)(B) is unnecessary and that the
State provision is consistent with
SMCRA.

(v) (SMCRA 520(b)(2), CRS 34-33-
135(2) (a) and (b)) Section 520(b)(2) of
SMCRA requires a showing that a
violation or order would “immediately
affect a legal interest of the plaintiff" as
a condition precedent to commencement
of a citizen suit without 60 days prior
notice. CRS 34-33-135(2) (a) and (b),
however, require a plaintiff to show
“irreparable injury” before being able to
immediately commence a citizen suit.
The State has argued (June 11, 1980
submission, p. 13, Responses to OSM
Review of Colorado Act) that these:
provisions are basically intended for
emergency situations and that to obtain
temporary relief a plaintiff would need
to show irreparable injury to obtain
such relief under either the federal or
State statutes. However, even if this is
true, the federal section still allows a
citizen or operator to get into court 60
days earlier and thereby obtain final
relief sooner. Accordingly, the Secretary
finds that CRS 34-33-135(2) (a) and (b)
is unacceptable in this respect and
conditions his approval of the Colorado
program on the enactment of statutory
language to remedy this deficiency.

(vi) (SMCRA 520(c), CRS 34-33-135(3))
CRS 34-33-135(3) provides that any civil
action shall be tried in such county as is
provided by the Colorado rules of civil
procedure. The Secretary finds that
Colorado Rule of Civil Procedure 98,
which provides that venue for all
actions affecting real property,
franchises or utilities will be in the
“county in which the subject of the
action ... is located" is the functional
equivalent of Section 520(c) of SMCRA,
which limits venue to the judicial
district in which the operation is
located. The Colorado program therefore
provides an acceptable counterpart to
SMCRA 520(c).

(vii) (SMCRA 520(d), CRS 34-33-
135(4), Colorado Rule of Civil Procedure
65(C)) Section 520(d) of SMCRA gives a
court discretion to require security when
injunctive relief is requested in a citizen
suit in accordance with the Federal

Rules of Civil Procedure. CRS 34-33—
135(4) provides that the court shall
require security in accordance with
Colorado Rule of Civil Procedure 65(c),
which is essentially the same as Section
520(d) of SMCRA. However, since the
amount of such cost is discretionary
under the Colorado rule, the Secretary
finds the provisions to be equivalent.

(viii) (30 CFR 845.20(d)) The Colorado
program contains no counterpart to 30
CFR 845.20(d), which requires that any
increase in the amount of a penalty
resulting from administrative or judicial
review must be paid within 15 days after
the final order resulting from the review
is mailed to the person to whom the
initial notice of violation or cessation
order was issued. In its submission of
July 16, 1980 (page 9), Colorado has
proposed an amendment to the State .
rules at SR 5.04.3(5) which is identical to
30 CFR 845.20(d). The Secretary finds
that this proposed change appears to be
consistent with SMCRA and 30 CFR
Chapter VII and conditions his approval
on promulgation of this regulatory
amendment or other amendment to
Colorado's program to make it
consistent with the federal requirement.

(ix) (SMCRA 520(a), CRS 34-33—
135(3)) Section 520(a) of SMCRA
provides that any person having an
interest which is or may be adversely
affected may commence a civil action
on his own behalf to compel compliance
with SMCRA. Section 520(c)(2) of
SMCRA provides that in such actions,
the Secretary or the state regulatory
authority may intervene as a matter of
right. The State act grants no right of
intervention to the Division or Board in
such citizen suits. Therefore, the
Secretary finds CRS 34-33-135(3)
inconsistent with Section 520(c)(2) of
SMCRA. In the June 11, 1980 submission,
Colorado has proposed a statutory
amendment to CRS 34-33-135 to allow
the Division or Board, if not a party, to
intervene as a matter of right. This
amendment appears, subject to public
comment, to be consistent with Section
520(c)(2) of SMCRA. The Secretary
conditions his approval on Colorado
enacting an amendment to CRS 34-33-
135 granting to the Division or Board the
right to intervene in citizen suits.

(x) (30 CFR 843.15(b), SR 5.03.2(6)) 30
CFR 843.15(b) provides that a notice of
violation or cessation order which
requires cessation of mining expressly
or by necessary implication shall not
expire within 30 days of its issuance if
the regulatory authority fails to hold an
informal public hearing, even if the
condition, practice, or violation in
question has been abated. SR 5.03.2(6) is
silent on this point, but makes it clear
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that expiration of such an order or
notice would not affect the Division's
authority to assess civil penalties. The
necessary implication of the State rule is
that abatement of the condition,
practice, or violation does not affect the
status of the notice or order either. Such
a notice or order would still be counted
for such purposes as determining a
pattern of violations or a history of
previous violations. Accordingly, the
Secretary finds the State rule consistent
with 30 CFR 843.15(b).

(xi) (SMCRA 518(i), 30 CFR
845.18(d)(1). SR 5.04.3(4)(a)) SR
5.04.3(4)(a) requires that settlement
agreements reached at penalty
assessment conferences provide that the
operator waives all rights to further
review of the violation or penalty by
paying the agreed penalty within the
prescribed time (which may not be more
than 30 days after the agreement is
signed). The federal regulation, 30 CFR
845.18(d)(1), is similar in requiring that
the settlement agreement contain a
clause that “'the person assessed be
deemed to have waived all rights to
further review the violation or penalty in
question, except as otherwise expressly
provided for in the settlement
agreement.” The Secretary believes that
the State provision represents a same or
similar procedure in accordance with
Section 518(i) of SMCRA.

In reaching this conclusion, the
Secretary notes that there is an
exemption in the federal regulation from
the requirement that settlement
agreements contain this language, with
no standard for limiting the use of the
exemption. In addition, the result of the
State regulation is merely to restore the
period for appeal of the results of the
assessment conference. Failure to pay
the penalty set forth in the settlement
agreement results in the issuance of a
“notice of fixed penalty and order to
pay,” the same notice and order which
is issued if there is no assessment
conference or if the conference fails to
resolve the issues. The period of time for
appeal from this notice and order is the
same under all of these circumstances.
For these reasons, the Secretary
believes the State regulation is similar to
the federal requirement and therefore is
acceptable.

(i) DNR has the authority under
Colorado laws, and the Colorado
program contains provisions, to issue,
modify, terminate and enforce notices of
violation, cessation orders and show-
cause orders in accordance with Section
521 of SMCRA, 30 USC 1271, and with 30
CFR Chapter VII, Subchapter L,
including the same or similar procedural
requirements. The enforcement

authorities analogous to Section 521 of
SMCRA and the applicable provisions
of 30 CFR Chapter VII, Subchapter L are
contained in Section 34-33-123 of the
Colorado Surface Coal Mining
Reclamation Act and in Rule 5 of the
Colorado regulations. Conditional
approval of this program is based on
representations made by Colorado
concerning Colorado law and
regulations and on the exceptions noted
below:

(i) (SMCRA 521(a)(4); SMCRA 525(a);
30 CFR 843.13(d); CRS 34-33-124; SR
5.03.5(3)) Section 521(a)(4) of SMCRA
provides for advance notice to all
interested parties of the time and place
of any hearing concerning a show-cause
order and Section 525(a) of SMCRA
requires written notice to be given to all
interested persons of a hearing to
review citations issued for violations of
the Act’s requirements. CRS 34-33-124
provides for such notice to be given only
to the permittee. Although the State
statute does not provide individual
notice to interested parties, the State
publishes a monthly newsletter which
has an extensive mailing list. This
newsletter contains such notice. The
State contends that, as a result,
“interested parties” should receive
notice of any hearing concerning a
show-cause order or review of a
citation. While the newsletter may, in
fact, provide appropriate notification to
“interested parties” in many cases, such
a notification system cannot with
certainty provide advance notice to “all
interested parties’ as required by
SMCRA 521(a)(4) and SMCRA 525(a).
Therefore, the Secretary conditions his
approval on Colorado amending CRS
34-33-124 to provide for advance notice
to all interested parties of the time and
place of any hearing concerning a show-
cause order or a hearing to review
citations issued for violations of the
Act’s requirements.

(ii) (SMCRA 525(d), CRS 34-33-124(4);
30 CFR 840.13(e), SR 5.03.3(4)) Section
525(d) of SMCRA provides that, where
the Secretary revekes a permit, the
permittee shall cease surface coal
mining operations on the permit area.
CRS 34-33-124(4) and SR 5.03.3(4)
provide for cessation of surface coal
mining operations under these
circumstances “as specified by the
Board." Colorado asserts in its
submission of June 11, 1980 (page 15),
that *the purpose of this language is to
allow * * * certain activities which
would foster reclamation, but which
might not be reclamation activities
themselves, to continue.” Colorado
further explains that under some
circumstances a small amount of mining

might be required in order to complete
reclamation. The State emphasizes that
it does not intend to provide a loophole
to get around the “pattern of violations"
or “show cause order” situations as -
described in the federal and State laws.
The State further notes that, if the Board
goes through the process of revoking an
operator's permit, it will not reverse
itself and grant unreasonable mining
activities. Based on the State’s
explanation, the Secretary believes that
CRS 34-33-124(4) will be applied in the
same fashion as Section 525(d) of
SMCRA, and accordingly finds that CRS
34-33-124(4) is consistent with SMCRA
and 30 CFR Chapter VIL

(iii) (SMCRA 521(a)(5), 30 CFR
843.14(a), CRS 34-33-123(4)) SMCRA
521(a)(5) and 30 CFR 843.14(a) require
that each notice of violation or cessation
order shall be given “promptly” to the
permittee or his agent. 30 CFR 843.14(a)
provides, with two exceptions, that
notices of violation and cessation orders
shall be served at the site. CRS 34-33-
123(4) requires personal service on the
operator or his designated agent (as
defined in SR 5.03.4) within twenty-four
hours of issuance. The Secretary finds
this provision inconsistent with SMCRA
and 30 CFR Chapter VII because the
consequence of failure to meet the
personal service requirement is unclear,
which may undermine the efficacy of the
notice. The Secretary conditions his
approval on Colorado enacting an
amendment to CRS 34-33-123(4) by
deleting the requirement of personal
service of a notice or order within
twenty-four hours of issuance.

Colorado has agreed to delete this
provision by a proposed statutory
amendment (Colorado submission, June
1, 1980, p. 11). Colorado has also
proposed to amend this provision to
allow for alternative service by certified
mail. The State asserts that it is “both
willing and able to issue notices of
violation and cessation orders in the
field.” (Colorado submission, June 11,
1980, page 13). The Secretary interprets
this to mean that the State intends to
engage in field enforcement as a matter
of policy.

(iv) (30 CFR 843.11(d), SR 5.03.2) The
Colorado rule does not explicitly
provide that reclamation operations
shall continue while a cessation order is
in effect, as required in 30 CFR 843.11(d).
The State asserts that since cessation
orders issued under this provision will
be tailored to the portions of the
operations relevant to proscribed
conditions, practices, and violations,
such cessation orders will necessarily
result in the continuation of reclamation
operations unconnected with the
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cessation orders (Colorado program
side-by-side, page 5-24, Volume 4), In
view of the State's assertion that
reclamation operations will continue
while a cessation order is in effect, the
Secretary finds that SR 5.03.2 of the
Colorado program is consistent with
SMCRA and 30 CFR Chapter VIL

(v) (SMCRA Section 516(c), CRS 34—
33-121(3) and CRS 34-48-102) The State
law calls for consultation with the
operator and Division of Mines prior to
suspension of undergound mining which
creates an imminent danger to certain
_ areas. SMCRA 516(c) calls for
suspension by the regulatory authority,
with no mention of consultation. The
State has modified its rules at SR
4.20.4(3) to eliminate consultation where
delay would exacerbate any imminent
danger (June 11, 1980 submittal). This
change appears to remedy the problem,
since consultation will only occur when
the danger will not be exacerbated. An
example might be found where an
operator and a Division of Mines
representative are on site and a brief
consultation will better enable the
inspector to specify appropriate
abatement. Given this change, the
Secretary finds this section to be
consistent with the SMCRA and 30 CFR
Chapter VIL

In addition, the State law appears not
to require suspension in as broad a
range of cases as set out in SMCRA. The
federal Act refers to particular facilities
which, if adjacent to an underground
mine, require suspension of the
underground mining if an imminent
danger exists. One of these facilities is
major impoundments. The State act
cross-references to other statutory
provisions (including CRS 34-48-102)
protecting the particular facilities.
Although none of these specifically
mentions major impoundments, CRS 34—
48-102 refers to “improvements”, and
Colorado’s Attorney General explains
that "“impoundments" are considered to
be “improvements” under State law
(Attorney General Opinion, Colorado
resubmission, June 11, 1980, page 2).

In addition, CRS 34—48-102 provides
that no person has the right to mine
under any building or other
improvement! without securing the
owners against damages, "except by
priority of right.” In its submission of
July 25, 1980, Colorado provided an
Attorney General's opinion which
characterized this provision as an
exception to surface owner protection.
No such exception appears in the

federal statute. The Attorney General's |

opinion states that the “priority of right”
language merely recognizes the principle
of Pennsylvania Coal Co. v. Mahon, 260

U.S. 393, 67 L.Ed. 322, 43 S. Ct. 158
(1922). The opinion goes on to state that
the fact that this principle is not
explicitly recognized in Section 516(c) of
SMCRA does not render it nugatory.
However, if Congress had wished to
allow such an exception, it could easily
have written it into Section 516(c) of
SMCRA. The Secretary conditions
approval of Colorado’s program on a
statutory change or other measures to
make Colorado’s program consistent
with Section 516(c) of SMCRA by not
allowing any exception to the
requirement that underground mining be
ceased where it creates imminent
danger to persons.

(vi) (30 CFR 845.18(c), SR 5.04.3(5),
CRS 34-33-123(8)(b)) The federal rule
requires OSM to serve a notice of
proposed assessment within 30 days of
the issuance of the notice of violation or
cessation order and to hold an
assessment conference, if requested,
within 60 days from the date of issuance
of the proposed assessment or the end
of the abatement period, whichever is
later. Within 30 days after the
conference is held, the conference
officer shall issue his decision. Under
the State act (CRS 34-33-123(8) and SR
5.04.3(5)(c)(i)), the maximum time
between the issuance of a notice of
violation or cessation order and the
order fixing the penalty is 60 days. In the
June 11, 1980 submission, Colorado
admits, however, that it is impossible to
fulfill other statutory time constraints
regarding assessment conferences
within the 60 day maximum. To rectify
this situation, Colorado proposed (June
11, 1980) a statutory amendment to CRS
34-33-214(8)(d) that will change the
above 60 day maximum to 120 days.
This amendment appears, subject to
public comment, to be consistent with 30
CFR Part 845, Because the State cannot
meet its own time constraints, the
Secretary conditions his approval on
Colorado amending CRS 34-33-123(8)(b)
and subsequently modifying its rules to
allow an adequate period of time for
assessment conferences before requiring
the order fixing the penalty.

(vii) (SMCRA 525(c), 30 CFR 843.186,
CRS 34-33-124(3), SR 5.03.5(5)) SMCRA
525(a) provides that a person issued a
notice of violation or cessation order or
a person having an interest which is or
may be adversely affected by the
issuance, modification, vacation, or
termination of a notice or order may
apply for an administrative hearing to
review that action. SMCRA 525(c) goes
on to provide that pending completion of
the investigation and hearing, the
applicant may file with the Secretary a
written request that the Secretary grant

temporary relief from any notice or
order issued. The use of the term
“applicant” in SMCRA 525(c) grants the
right to temporary relief in
administrative hearings to both the
person issued a notice or order and the
person having an interest which is or
may be adversely affected by such
notice or order. CRS 34-33-124(1)
appropriately grants the right to
administrative review to: (1) an operator
issued any notice of violation or
cessation order and (2) any person
having an interest which is or may be
adversely affected by such notice or
order or by any modification, vacation,
or termination of such notice or order.
CRS 34-33-124(3) grants the right to
temporary relief in an administrative
hearing to an operator pending
completion of the investigation and
hearing. Provisions for temporary relief
are found at 30 CFR 843.16 and SR.
5.03.5(5). The Secretary finds CRS 34—
33-124(3) to be inconsistent with
SMCRA 525(c) in that it does not grant
the right to temporary relief in
administrative hearings to a person
having an interest which is or may be
adversely affected by the issuance,
modification, vacation, or termination of
a notice or order. In its submission of
June 11, 1980, the State proposed a
statutory amendment which deletes the
term “operator” and substitutes the term
“any person with an interest which is or
may be adversely affected” at CRS 34—
33-124(3). This amendment appears;
subject to public comment, to be
consistent with SMCRA and 30 CFR
Chapter VII. The Secretary conditions
his approval on Colorado enacting a
modification to CRS 34-33-124(3) and
subsequently to SR 5.03.5(5) that grants
the right to temporary relief in
administrative hearings to a person
having an interest which is or may be
adversely affected.

(viii) (30 CFR 843.13{a}(2), SR
5.03.3(2)(a)(iii)) The federal rule lists
criteria for determining whether or not a
pattern of violations exists. The State
rule includes these criteria but
additionally provides for consideration
of “[t]he extent to which the cited
violations were caused by a greater
degree of fault than negligence * * *."
The Secretary does not consider this
additional criterion to be sufficiently
quantifiable or meaningful, and
therefore finds it inconsistent with 30
CFR 843.12(a)(2). The Secretary
conditions his approval on Colorado
amending SR 5.03.3(2)(a)(iii) to remove
consideration of the extent to which the
cited violations were caused by a
greater degree of fault than negligence in
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the determination of a pattern of
violations.

(ix) (30 CFR 843.11(a)(1), SR
5.03.2(1)(a)) There is some ambiguity in
SR 5.03.2(1)(a) concerning whether an
authorized representative of the State
regulatory authority can issue a
cessation order for conditions or
practices which are not violations of the
State program or permit. This is required
under Section 521(a)(2) of SMCRA and
30 CFR 843.11(a)(1) if such condition or
practice (i) creates an imminent danger
to the health or safety of the public, or
(i) is causing or can reasonably be
expected to cause significant, imminent
environmental harm to land, air or water
resources. The State rule requires that
there be a determination that there is a
violation of the State Act, regulations,
permit or exploration approval or that
there be “any condition or practice
subject to the Act.”” The ambiguity
concerns this last phrase.

The Secretary interprets the phrase in
question to refer not merely to violations
of the State Act, but rather to any
condition or practice which comes
within the scope of the Colorado statute.
The State authority for this regulation is
CRS 34-33-123(1), which provides:
“When * * * an authorized
representative of the division
determines that any conditions or
practices exist at a surface coal mining
operation which is subject to this article
* * ** and the necessary conditions
exist for a cessation order, such an order
must be issued. This provision of the
State statute is consistent with Section
521(a)(2) and 30 CFR 843.11(a)(1), and
the ambiguous language in 5.03.2(1)(a)
should be interpreted consistently with
CRS 34-33-123(1). Based upon this
interpretation, the Secretary finds the
State rule consistent with the
requirements of SMCRA and 30 CFR
Chapter VIL

(x) (30 CFR 843.11(b)(2), SR
5.03.2(4)(a)(ii)) SR 5.03.2(4)(a)(ii) requires
that each notice of violation or cessation
order set forth with reasonable
specificity a “description of the steps
necessary to abate the violation in the
most expeditious manner physically
possible, including a description of any
affirmative obligations imposed * * * ."
CRS 34-33-123(1), (2), and (4) require
that the period of time for abatement be
set forth in the notice or order and CRS
34-33-123(5) provides that cessation
orders remain in effect until the
condition, practice or violation has been
abated or until vacated, modified or
terminated by the regulatory authority.
The Secretary interprets these
provisions to include the requirement of
30 CFR 843.11(b)(2) that the cessation

order require the person to whom it is
issued to take all steps the authorized
representative ""deems necessary to
abate the violations covered by the
order in the most expeditious manner
physically possible.” Consequently, the
Secretary finds SR 5.03.2(4)(a)(ii) to be
consistent with SMCRA and 30 CFR
Chapter VIL

(xi) (30 CFR 843.13(e), SR 5.02.2(4)) 30
CFR 843.13(e) requires that, while a
permit is suspended, the permittee must
complete all affirmative obligations to
abate all conditions, practices, or
violations specified in the order. SR
5.02.2(4) is silent on this point. However,
the Secretary interprets the State rule to
mean that, as a matter of course, a
permittee whose permit has been
suspended will be required to complete
all affirmative obligations to abate all
conditions, practices, or violations
specified in the order. Accordingly, the
Secretary finds SR 5.02.2(4) to be
consistent with SMCRA and 30 CFR
Chapter VIL

(j) DNR has the authority under
Section 33-34-126 of the Colorado
Surface Coal Mining Reclamation Act
and Rule 7 of the Colorado program
contains provisions to designate areas
as unsuitable for surface coal mining
consistent with CFR Chapter VII,
Chapter F. Conditional approval of this
program is based on representations .
made by Colorado concerning Colorado
laws and regulations and on the
exceptions noted below:

(i) (30 CFR 761.12(e), SR 2.07.6(2)(d)(v))
The federal rule states that where a
proposed surface coal mining operation
would be conducted within 300 feet of
any occupied dwelling, the application
must contain a written waiver from the
owner of the dwelling consenting to
operations within a closer distance. The
waiver must be knowingly made and
separate from a lease or deed unless the
lease or deed contains an explicit
waiver. The State rule specifies that
valid waivers existing as of August 3,
1979 shall be considered binding for the
purposes of this section and binding
subsequent owners to such valid
waivers by prior owners. Colorado goes
on to state that all other waivers must
be knowingly made and separate from a
lease or deed unless the lease or deed
contains an explicit waiver. In its
submission of July 16, 1980 (page 4).
Colorado notes that the Attorney
General advised that a waiver binding
subsequent owners may only be
considered valid by the Division where
it is explicit within the lease or deed of a
dwelling. Based on this clarification, the
Secretary finds the State rule to be
consistent with 30 CFR 761.12(e).

(ii) (30 CFR 764.15(b)(1) and (2), SR
7.06.4(4) and (5)) With respect to initial
handling of a petition, the federal rules
specify that within three weeks after a
determination that a petition for
unsuitability is complete, the regulatory
authority shall circulate copies of the
petition (30 CFR 764.15(b)(1)) and also
notify the public (30 CFR 764.15(b)(2)).
The State rules require such actions to
be carried out 30 days after a
determination that a petition is
complete. The Secretary does not
believe that the time difference is
significant and finds the State regulation
consistent with the federal rule.

(iii) (SMCRA 522(c), CRS 34-33-126(2);
30 CFR 764.13, SR 7.06.2) With respect to
petitions to designate lands unsuitable,
the State requires a good faith effort by
the petitioner to identify surface and
mineral owners. The State says this
does not require a title search or
production of a complete list of names,
but merely an effort (Colorado
submission, June 11, 1980, page 13). If
some effort is made, but no names are
provided, the petition will not be
deemed to be defective, according to the
State. In its submission of July 16, 1980,
Colorado has included a form entitled
“petition outline.” This form describes
the information required for a petition.
With respect to information on surface
and mineral owner(s) of record, the
State has included a footnote on the
form which states that “[a]bsence of this
information will not adversely affect the
administration processing of this
petition or the validity of the allegation
and supporting evidence.”

The Secretary has evaluated the
State's explanation and the “petition
outline” footnote and finds that the
request for such information (even as
qualified by the footnote) imposes a
greater burden on petitioners than that
under the federal rule and thus is
inconsistent with the petition
information requirements of Section
522(c) of SMCRA and 30 CFR 764.13. The
Secretary therefore conditions his
approval on modification of CRS 34-33-
126(2) and SR 7.06.2 to delete the
requirements for a good faith effort by
petitioner(s) to identify surface and
mineral owners.

(iv) (30 CFR 764.15(c), SR 7.06.4(7))
The State rule and CRS 34-33-126(g)
provide that “after the filing of a petition
and no later than fifteen days before the
public hearing, and person may
intervene.” (emphasis added). This
contrasts with 30 CFR 764.15(c), which
permits intervention until 3 days prior to
the hearing. This is applicable both to
petitions to designate and petitions to
terminate designations. The State's time
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period is based upon considerations of
due process and administrative
convenience (June 11, 1980, Response to
OSM Review of Colorado Act, p. 13); it
is designed to allow the regulatory
authority and parties an adequate
period in advance of the hearing to
know what allegations are being
presented.

The Secretary recognizes that the
preamble to OSM's permanent
regulations (44 FR 15003, March 13, 1979)
rejected a similar change, stating that a
“longer period is conducive to greater
public involvement." However, the
Secretary finds this provision
acceptable in Colorado for the following
reasons: First, the state provision affects
the general public and industry equally
as to both petitions to designate and to
terminate. Second, under the State
Administrative Procedures Act, CRS 24—
4-103(4), the Board would be required to
afford interested persons an opportunity
to submit data, views or arguments at
the public hearing, and the Board is
further required to consider all
submissions. Thus, any interested
person would have an opportunity to
present evidence equivalent to the
opportunity afforded an intervenor.
Third, both the federal and State
processes for designation provide that a
public hearing be held within 10 months
of the filing of a petition. The only
minimum period before holding a
hearing is that created by the notice
requirements. In any given case,
therefore, the period before the public
hearing might be longer under the State
system than under the federal system.
As a consequence, the difference in
cutoff dates for intervention under the
two systems does not create a real
difference in the period during which a
person may intervene and does not limit
public participation.

(k) DNR has the authority under the
Colorado Administrative Procedures
Act, the Colorado Surface Coal Mining
Reclamation Act, and Rule 2 of the
Colorado program and the Colorado
program contains provisions for public
participation in the development and
revision of Colorado rules and
regulations (see Finding 4(d)(ii)).
Colorado also has the authority to
provide for public participation in the
permitting process and in the
enforcement of its laws except as noted
below.

(43 CFR Part 4, SR 5.03.6) 43 CFR Part
4.1290-4.1296 provides for the awarding
of attorneys' fees to industry only where
industry can prove bad faith on the part
of citizens in initiating an action. SR
5.03.6 does not contain a similar
provision to limit the awarding of

attorneys’ fees. The Secretary is
concerned that the State’s provision
might inhibit citizens from initiating
meritorious actions.

In its submission of July 16, 1980 (page
8), Colorado recognizes that it may be
entirely appropriate to allow awarding
of attorney's fees to industry only if
industry can prove bad faith. In its
submission of July 25, 1980, Colorado
has supplied a proposed revision to SR
5.03.6 which provides for awarding of
attorney's fees to permittees only where
the permittee demonstrates that the
person initiated or participated in such a
proceeding in bad faith for the purpose
of harassing or embarrassing the
permittees. However, the State's
proposed rule is not totally consistent
with 43 CFR Part 4.1290-4.1296. More
specifically, the State’s proposal has the
following problems: (1) the proposal
does not explicitly include expert
witness fees; (2) the proposal does not
provide for collection of costs from the
regulatory authority by operators or
individuals; (3) the proposal does not
explicitly allow the award to include
costs and expenses incurred in seeking
the award; and (4) the proposal does not
provide for appeal of the award by any
party. The Secretary, therefore, finds the
State's proposed revision to be
inconsistent with 43 CFR Part 4.1290-
4.1296, and thus conditions his approval
on promulgation of a rule consistent
with 43 CFR Part 4.1290-4.1296.

(1) DNR has the authority under
Colorado laws and the Colorado
program includes provisions to monitor,
review, and enforce the prohibition
against indirect or direct financial
interests in coal mining operations by
employees of the Colorado Mined Land
Reclamation Division consistent with 30
CFR 705. The prohibitions against
financial interests in coal mining
operations are contained in Rule 1,10 of
the Colorado regulations.

(m) DNR has the authority under
Colorado regulations to require the
training, examination, and certification
of persons engaged in or responsible for
blasting and the use of explosives in
accordance with Section 719 of SMCRA.
30 CFR 732.15(b)(12) does not require a
State to implement regulations
governing certification and training of
persons engaged in blasting until six
months after federal regulations in this
area have been promulgated. The
federal regulations have not been
promulgated at this time.

(n) DNR has the authority under
Colorado laws and the Colorado
program contains provisions in Rule 2 to
provide small operator assistance
consistent with the requirements of 30
CFR 795.

(o) The Colorado program contains no
counterpart to Section 704 of SMCRA
concerning protection of government
employees. However, on page 16 of its
June 11, 1980 submission, Colorado
refers to CRS 18-8-102, which makes it a
misdemeanor to obstruct government
operations. Additionally, CRS 18-8-106
provides that a person commits a petty
offense if, knowing that a public servant
is legally authorized to inspect property,
he refuses to produce or make available
that property for inspection at a
reasonable hour, or if he refuses to
permit the inspection. The penalties for
these other two statutes are less than
the penalties in Section 704. Therefore,
the Secretary conditions his approval on
Colorado amending its program
provisions to provide protection to
employees of the State regulatory
authority equivalent to the protection
afforded federal employees under
Section 704 of SMCRA.

(p) Colorado has the authority under
its laws for administrative and judicial
review of State program actions in
accordance with Section 525 of SMCRA
and 30 CFR Chapter VII, Subchapter L.
The Attorney General of Colorado
submitted an opinion to the Secretary on
June 11, 1980 to the effect that the
availability of judicial review of actions
taken by the State regulatory authority
will not in any way restrict the rights of
citizens to bring suits as authorized in
CRS 34-33-135. In view of the Attorney
General'’s opinion, the Secretary finds
that an explicit provision to this effect is
not required in the Colorado program.

(q) DNR has the authority under
Colorado law and the Colorado program
contains provisions to cooperate and
coordinate with and provide documents
and other information to the Office of
Surface Mining under the provisions of
30 CFR Chapter VII.

(r) The following laws and regulations
of Colorado affecting its regulatory
program do not contain provisions
which would interfere with or preclude
implementation of the provisions of
SMCRA and*30 CFR Chapter VII: The
Colorado Surface Coal Mining Act and
regulations adopted thereunder; Rule 65:
Injunction; Uniform Commercial Code
(CRS 44-301 et seq.); Insurance/
Bonding (CRS 10-3-102); State
Administrative Procedures Act (CRS 24—
4-101 et seq.); Colorado Open Records
Act (CRS 24-72-201 et seq.); Colorado
Air Quality Control Act (CRS 25-8-101
et seq.); Solid Wastes Disposal Sites and
Facilities (CRS 30-20-101 et seq.);
Nongame, Endangered, or Threatened
Species Conservation Act (CRS 33-8-
101 et seq.); Colorado Mined Land
Reclamation Act (CRS 34-32-101 et
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seq.); Colorado Natural Areas Act (CRS
36-10-101 et seq.); Transfer of Water
(CRS 37-83-101 ef segq.); Reservoir Plans
(CRS 37-87-105); Determination of
Designated Ground Water Basins (CRS
37-90-106); Permits to Construct Wells
(CRS 37-80-137); Water Right
Determination and Administration Act
of 1969 (CRS 37-92-101 et seq.);
Common Provisions Regulation, Air
Pollution Control Commission;
Regulation No. 1, Emission Control
Regulations for Particulates, Smokes,
and Sulfur Oxides, Air Pollution Control
Commission; Regulation No. 3 (Proposed
Repeal and Repromulgation of
Regulation No. 3), Regulation Requiring
Air Pollutant Emission Notice, Emission
Permits and Fees, Air Pollution Control
Commission; Ambient Air Standards,
Air Pollution Control Commission;
Regulation No. 6, Standards of
Performance for New Stationary
Sources, Air Pollution Control
Commission; Regulations for Effluent
Limitations, Water Quality Control
Commission.

(s) DNR and other agencies having a
role in the program have sufficient legal,
technical, and administrative personnel
and sufficient funding to implement,
administer, and enforce the provisions
of the program, the requirements of 30
CFR 732.15(b), and other applicable
State and federal laws.

The Secretary has undertaken an
analysis of the proposed Colorado
staffing plan to assess Colorado's ability
to properly carry out inspection and
enforcement activities and permitting
functions as required by the Act. The
analysis was based on the necessary
activities related to the approximately
40 mines in Colorado on State and
federal lands. The analysis revealed that
the proposed staffing level was
adequate. OSM calculated that
Colorado would need approximately 6
Full Time Equivalents (FTE) for
inspection and enforcement activities
and approximately 14 FTE for permitting
activities.

The analysis completed by OSM on
the adequacy of staffing and funding did
not include mines on federal lands.
Colorado is expected to propose to enter
into a cooperative agreement with the
Department of the Interior which, if
approved, would require necessary
inspection and permitting staff to carry
out program activities on mines which
invoke federal lands. The adequacy of
the Colorado staffing and funding plan
to undertake activities on federal lands
will be examined during the review of
the proposed cooperative agreement.

(t) On August 15, 1980, Judge Flannery
issued a further Memorandum and
Order on the question of affirmative

disapproval by the Secretary of state
program regulations that incorporate
items invalidated by the court or
suspended by the Secretary. The court
recognized that a state rulemaking
proceeding conducted subsequent to the
court's May 16, 1980 ruling could
independently adopt a regulation that
the Secretary was without power to
require under SMCRA and the
Secretary’s regulations. This is the case
in Colorado. In the July 11, 1980 cover
letter from Hamlet |. Berry III, Deputy
Director of the Colorado Department of
Natural Resources, which accompanied
the State's 104th day submission
(Administrative Record No. CO-96), Mr.
Barry noted that the submission
contained “all modifications to the
proposed regulations made in response
to * * * the Flannery decisions’ and
went on to state that the submission
consisted of changes in the proposed
regulations as a result of OSM
suspensions or changes and the two
opinions rendered by Judge Flannery.
The State rulemaking was concluded
after the court’s May 16, 1980, order and

. incorporated those changes which the

State desired to make in its regulations
as a result of Judge Flannery's orders.
As a result of these voluntary actions
by the State, and in conformance with
the court's August 15, 1980 order, the
Secretary finds that these provisions of
the Colorado program are no less
stringent than the requirements of
SMCRA, and that no State regulations
need to be affirmatively disapproved
under the court's May 16, 1980, order.

E. Disposition of Comments

The comments received on the
Colorado program during the public
comment periods described under
“Background on the Colorado Program
Submission raised several issues. The
Secretary considered these comments in
evaluating the Colorado program, as
indicated below.

1. Performance Standards Comments:

a. The Department of Energy contends
that Colorado’s definitions of
“approximate original contour" (SR
1.04(12)), “permittee” (SR 1.04(90)), and
“best technology currently available”
(BTCA) (SR 1.04(17)) are incomplete,
and that the State has no definition for
“compaction,” “slope,” “steep slope," or
“topsoil” as defined in 30 CFR 701.5.

SR 1.04(12) omits the provision that all
“coal refuse piles" must be eliminated
from the definition of approximate
original contour (AOC) in 30 CFR 701.5.
The State maintains (June 11, 1980
submission, Attachment E, p. 3) that its
definition of AOC is identical to that
found in the State and federal statutes.

In addition, the State argues that the
mandatory reclamation techniques
required for coal refuse piles as
specified in 30 CFR 816.81-816.93 and SR
4,10-4.11 do not include elimination of
coal refuse piles to AOC. The State has
added to the AOC definition appropriate
cross-references to SR 4.05.11, SR
4.05.17, and SR 4.16 (i.e., ground water
protection, post-mining rehabilitation of
coal refuse embankments and post-
mining land use). The Secretary finds
the deletion of coal refuse piles from the
definition of AOC to be acceptable
based on the statutory definition in
SMCRA and the State’s addition of
appropriate cross-references to the
definition of AOC.

Colorado defines “permittee” (SR
1.04(90)) as “‘a person holding a permit.”
The Secretary has found this to be
inconsistent with the definition of
“permittee” in 30 CFR 701.5 and has
conditioned his approval on Colorado -
amending the definition of "“permittee”
in the State rules to include a person
required to hold a permit. (See Finding
4(d)(xviii).)

In its June 11, 1980 submission
(Attachment E, p. 4) Colorado has added
language (SR 1.04(17)) which gives the
Division discretion to determine BTCA
on a case-by-case basis (as provided for
in 30 CFR 701.5), and has also added
language which specifies that the
techniques must be “appropriate for the
intended use.” Colorado has also
deleted the provision that BTCA
includes technology “available
anywhere.” The State argues that
omission of this phrase does not affect
the comprehensiveness or applicability
of the definition. Therefore, when
Colorado considers “‘available,” the
State considers methods, techniques,
etc. “available anywhere.” The
Secretary approves Colorado's
definition based on this statement as to
how DNR interprets BTCA.

The State has incorporated definitions
in SR 1.04 for “compaction” and “slope”
that are identical to those in 30 CFR
701.5. The State's definition of “‘steep
slope” is contained in SR 4.06.2(2)(b). All
of these definitions are consistent with
the federal definitions.

Colorado does not include a definition
of “topsoil” in the definition section of
the regulations but has added a
definition in the performance standards
(SR 4.06.2(2)(b)). The definition there
includes as topsoil the “A" horizon and
may include portions of or all of the B
and/or C horizons which are shown to
be most suitable as a plant growth
medium for the desired post-mining land
use. The Secretary finds this
incorporation into the performance
standards and the description of soil to
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be considered as "topsoil” to be
- acceptable.

b. The Environmental Protection
Agency (EPA) is concerned that
Colorado's definition of “materially
damage the quality or quantity of
water”. SR 1.04 (72) omits damage from
reclamation operations as provided for
in 30 CFR 701.5. EPA contends that
reclamation operations can harm
alluvial valley floors and that the
definition should therefore be caanged.
In its program submission of June 11,
1980, Attachment E, p. 11, Colorado
inserted the term “reclamation
operations" in its definition. With this
change, the State program is consistent
with 30 CFR Chapter VII.

c. EPA éxpresses concern that
Colorado, in SR 4.05.2(3)(a), its analogue
to 30 CFR 816.42(a)(3)(B), may grant
exemptions from water quality
standards and effluent limitations if it
can be demonstrated that sedimentation
ponds and treatment facilities are not
necessary to meet either effluent limits
or applicable State and federal
standards. 30 CFR 816.42 requires that
both criteria be met. EPA is also
concerned that Colorado applies this
rule only to surface coal mining
operations. SR 4.05.2(3)(a) has been
revised (June 11, 1980, Attachment E, p.
147) to require conformance with
effluent limitations and water quality
standards, These requirements, like all
of the performance standards, apply to
both surface and underground coal
mining.

d. Regarding Colorado’s general
requirements for hydrologic balance in
SR 4.05, EPA questions why the State
omits language in 30 CFR 816.41(d)(1)
and 817.41(d)(1) which requires that
changes in the flow of drainage be used
in preference to water treatment
facilities. The State rule will have the
same effect as the federal rule, since the
omitted language is a general objective
rather than a regulatory requirement.
The Colorado program contains
appropriate provisions with respect to
sediment control (e.g., sedimentation
ponds) and water treatment.

e, EPA points out two concerns with
Colorado’s analogue to 30 CFR
817.42(a)(6), which concerns effluent
limitations from a mix of drainage from
disturbed and undisturbed areas (SR
4.05.2(6)). Specifically, EPA notes that
the State specifies disturbances
resulting from surface coal mining
operations when it should specify
underground operations, and that the
State has omitted reference to
disturbances resulting from reclamation
operations.

The State's definition of “surface coal
mining operations” includes

underground operations. With respect to
application of the effluent limitations to
drainage from areas undergoing
reclamation, the District Court (May 16,

1980, opinion, page 19) remanded 30 CFR -

816.42 and 817.42 to the extent that these
federal rules require that drainage from
reclaimed areas meet the same effluent
limitations as drainage from active
mining areas. Therefore, the Secretary
finds the State’s use of the term “surface
coal mining operations" to be
acceptable.

f. EPA expresses concern regarding
Colorado’s omission from SR 1.04(72) of
the word “reclamation” from the
definition of “surface coal mining and
reclamation operations” as it appears in
the federal rules at 30 CFR 701.5. The
State revised the term to include
“reclamation” in its program submission
of June 11, 1980. This change makes the
State rule consistent with the federal
regulations.

g. Another concern of EPA is that
Colorado’s program contains no
counterpart to 30 CFR 816.46(f)/817.46(f),
which emphasizes that the use of well-
designed, well-constructed and properly
maintained sediment control measures
shall not release the operator from
compliance with applicable effluent
limitations. The comment continues by
pointing out that although the State
refers to SR 4.05.6(2), this reference does
not contain the requirement. Although
Colorado does not have a specific
provision comparable to 30 CFR
816.46(f)/817.46(f), SR 4.05.2 clearly
requires that discharges of water from
areas disturbed by surface or
underground mining activities,
regardless of sedimentation pond
design, shall be made in compliance
with the numerical effluent limitations.
Therefore, the Secretary has determined
that the Colorado program provides
protection equivalent to 30 CFR 816.46(f)
and 817.46(f).

h. EPA expresses the opinion that
Colorado’s “state window" explanation
regarding the State's analogue (SR
4.05.9(1)(d)) to 30 CFR 816.49(a)(4) is
inadequate. This provision concerns the
use of permanent water impoundments
and the impact of such impoundments
on the quality or quantity of water used
by adjacent or surrounding users.

The Secretary finds the Colorado
change to be consistent with SMCRA
and to be justified as a “state window"
based on local requirements of State
water law, as discussed in Finding
4.(b)(i). With respect to water quality,
the Colorado rules require that water
quality standards be met, and effluent
limitations for discharges from
permanent impoundments which are

still associated with coal mining
operations must be met.

i. The Mine Safety and Health
Administration (MSHA) comments that
MSHA approval is required before
Colorado can authorize under SR
4,05.16(5) the diverting of surface water
into an underground well, before
impoundments are constructed,
modified, or removed, before any coal
processing waste fire is extinguished,
and before mine wastes are returned to
underground workings. Colorado has
deleted all references to MSHA. Where
MSHA criteria for “large" or “small”
structures are used in the federal rules,
the State has inserted the State
Engineer's criteria. These have been
found to be less stringent than the
federal criteria, and the Secretary has
conditioned his approval on
incorporation of criteria as stringent as
the MSHA criteria. The Secretary has
also conditioned his approval on
inclusion in the state rules of a general
reference to the requirements of MSHA
in order to alert operators that these
requirements must also be met. (See
Findings 4(d)(iv) and 4(d)(v).

j. EPA is concerned that the intent of
30 CFR 816.95(b)(16) could be
compromised by Colorado’s addition in
SR 4.17.2(p) of language which states
that the fugitive dust control measures
should include the restriction of
activities causing fugitive dust during
periods of air stagnation, “as
determined by the appropriate air
quality regulatory authority." Colorado
has revised its rules to delegate
protection of air quality to the Colorado
Department of Health under a
Memorandum of Understanding. This is
appropriate, given Judge Flannery's
order (Court Opinion May 16, 1980, pp.
27-29) to remand 30 CFR 816.95 and
817.95; Judge Flannery has instructed
OSM to review its air quality regulations
and limit future air quality regulations to
control air pollution caused by wind
erosion only. Therefore, the comment is
no longer relevant.

k. The U.S. Fish and Wildlife Service
(USFWS) questions the inclusion by
Colorado of agriculture as an
appropriate post-mining land use for the
variance from the approximate original
contour requirement in mountaintop
removal situations (30 CFR 785.14 and
Part 824; SR 2.06.3 and SR 4.26). The
commenter stated that without a clear
definition of what would be included
under such a variance, significant
amounts of valuable wildlife habitat
could be reclaimed to land uses no
longer compatible with the wildlife
resources. Like the federal statute, the
Colorado statute (CRS 34-33-120(3))
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allows for a variance to the approximate
original contour requirement for
mountaintop removal operations.
Colorado has included in its law the
term “agricultural use” as a post-mining
land use category suitable for this
variance. The federal statute and
applicable portions of the federal rules,
30 CFR 785.14 and Part 824, include
“agricultural use" as well. Therefore, the
Secretary finds the Colorado program to
be consistent with SMCRA and 30 CFR
Chapter VIL

1. The Environmental Policy Institute,
Public Lands Institute, and the Friends
of the Earth point out that Colorado has
proposed an alternative system for
measuring revegetation success and
dealing with revegetation and argue that
it is not at all apparent that these
provisions will provide the same
protection as the Secretary's regulations.
Colorado in SR 4.15.7(2)(d)(i-vi) has set
up different methods to measure success
of the four criteria (production, cover,
diversity and density) found within the
federal program at 30 CFR 816.116.

The first two standards, reference
areas ((d)(i)) and USDA-USDOI
standards ((d)(ii)) approved by the
Director, follow exactly the approach set
out under 30 CFR 816.116(a) and (b)(1)
except that Colorado wishes to have
final approval of other alternative
standards, This is the subject of a
condition to approval as discussed in
Finding 4(c)(ii). The Secretary requires
that approval of standards other than
the standards in the USDA and USDOI
documents must rest with the Director of
OSM.

SR 4.15.7(2)(d) (iii) and (iv) are
acceptable because the accumulation of
pre-mine baseline vegetation data would
approximate the data base that would
be collected from comparable reference
areas (as provided for in 30 CFR
816.116(a)). Reference areas are used to
create a bond release standard based on
relative size of pre-mine vegetation
communities. Therefore, relatively small
vegetation communities have a
negligible impact on the magnitude of
the standard. (For further information
see "A Statistical Evaluation of
Revegetation Success on Coal Lands in
the West"” (draft report), Larry L. Larson,
Ph. D., Office of Surface Mining, Region
V.) The standard approach in (d)(iii) and
(d)(iv) would not be used for critical or
unique habitats.

SR 4.15.7(2)(d)(v) is acceptable
because it establishes standards for a
historical record that collects production
and cover data for vegetation
communities to be disturbed for a
minimum of seven years (Colorado
submission, Attachment E, June 11, 1980,
page 198). This accumulation of

statistically accurate data would supply
information that is more accurate than a
reference area comparision because
climatic variability of vegetation can
better be represented in seven years of
data than under the federal requirement
for two years of data comparisons (30
CFR 816.116(b)(1)(ii)).

SR 4.15.7(2)(d)(vi) has a problem
similar to section (ii) of the State rule, in
that OSM does not have final approval
for these standards. Therefore, as
discussed in Finding 4(c)(ii), the
Secretary is conditioning his approval
on the requirement that the OSM
Director approve these standards.

m. The Department of Energy
comments that Colorado’s analogue to
30 CFR 707.12, regarding information
which is to be maintained on the mining
site where the miner claims an
exemption for coal extraction incident to
government financed construction, does
not specify precisely what the
documents required to be made
available should show. The federal rule
require documents which show a
description of the construction project
(including location) and which identify
the government agency which is
providing the financing and the kind and
amount of public financing. SR 1.05.1(3)
requires that “appropriate documents
for the construction” be maintained on
the site of the extraction operation and
be available for inspection. The
Secretary finds that such documents
(including those required by the State

 Highway Department and other

financing agencies) would provide the
information required in the federal rule.

n. The Bureau of Mines expresses
concern regarding the fact that
Colorado, in its analogue to 30 CFR
816.162(d)(5), does not require
compacting of topsoil placements on
embankments. The State has modified
its rule (SR 4.03.2(3)(d)(vii)) to require
that successive layers of the
embankment shall be compacted evenly
by routing the hauling and leveling
equipment over the entire width of the
embankment (State submission,
Attachment E, June 11, 1980, page 141).

o. The Bureau of Mines questions
Colorado’s contention, in its explanation
as to why the State has no analogue to
30 CFR 816.156(a)(7), that cross drains,
dikes, and water bars are not
appropriate reclamation practices for
haul roads. 30 CFR 816.156 includes the
requirements for restoration (i.e.,
reclamation) of Class I roads. The
federal regulations have been remanded
by Judge Flannery (Court Opinion, May
16, 1980, pp. 32-36). As a result, the
Secretary is without authority to hold
the State to any particular standard for
road construction.

p. Another concern of MSHA is over
Colorado's failure to require that all
dams and embankments be routinely
inspected by a qualified engineer or
someone under the supervision of a
qualified engineer, as required by 30
CFR 816.49(f). Colorado revised SR
4.05.9(10) to require that all dams and
embankments meeting the critieria of
the State Engineer must conform with
the inspection requirements of SR
4.05.6(11)(a) analogous to 30 CFR
816.49(f) (Colorado submission,
Attachment E, June 11, 1980, page 158).

q. MSHA also notes that its rules
require that all sediment ponds must be
examined by a “qualified person.” SR
4.05.9(10) requires that all sediment
ponds be examined by a qualified
registered professional engineer or by
someone under the supervision of a
qualified registered professional
engineer. The Secretary notes that the
MSHA rules continue to also apply to all
coal mining operations in the State of
Colorado and that his approval is
conditioned on the State including in the
rules a reference to the requirements of
MSHA to alert operators to additional
requirements. (See Finding 4(d)(iv).)

MSHA also notes that when a
hazardous condition related to
impoundments exists, an operator must
take specific steps as outlined in Part
77.216-3. As noted above, MSHA rules
are in no way obviated by the State
program and the State rules must have a
reference to the requirements of MSHA.

r. The U.S. Fish and Wildlife Service
(USFWS) notes that Colorado in the
modification of its program dated June
12, 1980, has withdrawn sections of
State Rules 2.04 and 2.05. The
commenter contends that these
vegetative information and mapping
requirements provisions required by
these rules were essential to a complete
review of permit applications. FWS has
withdrawn this comment since the
commenter found the sections of
concern to be addressed elsewhere in
the program at SR 4.15 and SR 4.18.

s. In its comments, the Environmental
Protection Agency indicates that
underground development waste would
not be included by Colorado in its
analogue to 30 CFR 817.48(b). In this
regulation, the State provides that
drainage from acid-forming and toxic-
forming underground development
waste and spoil shall be avoided by
preventing water from coming into
contact with acid-forming and toxic-
forming “spoil,” rather than “material,”
as in the federal regulation. In its
submission of June 11, 1980, Colorado
has revised SR 4.05.8(2) (the State's
counterpart to 30 CFR 817.48) to
specifically require preventing water
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from coming into contact with acid-
forming or toxic-forming underground
development waste or spoil. The
Secretary finds that this revision
appropriately addresses the
commenter’s concern. ;

t. In comments regarding Colorado’s
counterpart to 30 CFR 817.14(b), the
Environmental Protection Agency
indicates that the State does not require
exposed underground openings to be
temporarily sealed until actual use, as
does the federal regulation. 30 CFR
817.14(b) requires that coal exploration
holes, other drill holes or boreholes,
shafts, wells, and other exposed
underground openings which have been
identified for use to return underground
development waste, coal processing
waste or water to underground
workings, or to be used to monitor
ground water conditions, shall be
temporarily sealed until actual use. The
Secretary finds that the State's
counterpart, SR 4.07.2, contains this
requirement.

u. In its comments, MSHA indicates
that SR 4.05.4(2)(6) requires that
diversions that are designed to divert
drainage from an upstream area away
from an impoundment area shall be
designed to carry the peak runoff from a
100-year, 24-hour precipitation event.
MSHA indicates that its requirement for
such diversions calls for carrying the
peak runoff from a 100-year, 6-hour
precipitation event, which is more
stringent. It should be noted that SR
4.05.4(2)(b) directly parallels the
requirement of 30 CFR 816.44(b)(2)/
817.44(b)(2). In addition, the State rule
allows for requiring capacity for “larger
events specified by the Division,"
Therefore, the Secretary believes that in
cases where a diversion was above an
impoundment area, a larger event could
be required by the State in the design of
a diversion. As noted previously, the
State rules do not negate the applicable
rules of MSHA and reference to the
rules of MSHA must be included in the
State rules.

2. Inspection and Enforcement
Comments

a. EPA questions Colorado’s omission
of the requirement in 30 CFR 840.11(a)-
(c) that evidence be collected of all
violations observed on partial
inspections (SR 5.02.2(1)). EPA also
points out that Colorado has changed
the word "shall" to “may" as it appears
in 30 CFR 840.11(c), so that the State's
regulation provides that “the State
regulatory authority may conduct
periodic inspections of all coal
exploration operations which
substantially disturb the natural land
surface." (emphasis added) In its

program submission (June 11, 1980,
Attachment E, p. 213), Colorado revised
Rule 5.02.2(1) to require the collection of
data on partial inspections. However,
Colorado continues to limit mandatory
inspections to those coal exploration
operations that “'substantially disturb
the natural land surface,” and continues
to make inspections of any other coal
exploration operations discretionary.
The Secretary has found (see Finding
4(f)(ii)) that Colorado’s discretionary
inspection of exploration activities
which do not “substantially disturb the
natural land surface” is consistent with
30 CFR Chapter VIL

b. EPA asserts that Colorado’s
provisions for serving notices of
violation and cessation orders are not as
stringent as those contained in 30 CFR
843.14(a) because Colorado allows 24
hours before th® notices must be served,
and such notices can only be served on
specified persons. In its June 11, 1980
submission, Colorado proposed deleting
the 24-hour requirement for service of
notices and has also proposed a
statutory amendment to this provision to
allow for alternative service by certified
mail (and in person). The Secretary has
found that the proposed changes to CRS
34-33-123(4) appear, subject to public
comment, to be consistent with SMCRA
and 30 CFR Chapter VII and conditions
his approval on their enactment. See
Finding 4(i)(iii).

c. EPA questions Colorado's omission
of the requirement in 30 CFR 843.11(a)(2)
that extra personnel and equipment
should be provided if necessary for
expeditious abatement. In its June 11,
1980 program submission, the State has
revised SR 5.03.2(1)(b) to be consistent
with 30 CFR 843.11(a)(2) to provide for
extra personnel and equipment if
necessary for expeditious abatement.
The Secretary finds this revision
acceptable.

d. The Public Lands Institute and
Sierra Club note that Colorado's
analogues to SMCRA 517(c) and 30 CFR
840.11(d) (CRS 34-33-122(4)(b) and SR
5.02.2(3), respectively), concerning
inspection and monitoring, allow for
inspections to occur only during “normal
business hours,"” while the federal Act
provides that inspections shall be made
“at any time." The commenter states
that Colorado’s language is contrary to
federal intent, and must be changed. The
State has proposed to delete the phrase
“normal business hours" from CRS 34-
33-122(4)(b) and SR 5.02.2(3) and the
Secretary has made this a condition of
approval. See Finding 4(f)(i).

e. In its comments, the Public Lands
Institute indicates that Colorado’s
program should contain the language of
SMCRA 517(h)(1) which establishes

procedures for review of any refusal by
the State to issue a citation for an
alleged violation and requires that a
written statement of the State's final
disposition be furnished to persons
requesting a review. Such an
amendment, the commenter states,
would bring Colorado’s law into
conformity with the rights provided by
Section 517(h)(1) of SMCRA. The
Secretary considers these requirements
to be met by SR 5.02.5, which provides
sufficient protection.

f. The Public Lands Institute asks that
Colorado be required to amend the
inspection and monitoring section of the
State statute to contain provisions
comparable to Section 517(h)(2) of
SMCRA. The commenter contends that
a statutory mandate is necessary to
insure that adequate and complete
inspections will be made. However, the
Secretary considers this requirement to
be met by SR 5.02.5. State regulations
are as much a part of State programs as
are statutory provisions, and there is no
reason to believe that SR 5.02.5 will be
ineffective.

g. Another suggestion of the Public
Lands Institute is that Colorado’s
counterpart to SMCRA 520 (CRS 34-33-
135), concerning the citizen suits, be
amended to include language stating
that any person may intervene as a
matter of right in any action commenced
by the Division or State to require
compliance with the provisions of the
Act. The commenter maintains that such
language will provide the statutory
protection to citizens given by Section
520(b)(1)(B) of SMCRA. Colorado has
stated on page 11 of its July 11, 1980
submission that in any action
commenced by the Division or State to
require compliance with the provisions
of the Act, "[a]ny citizen can bring his
own suit including a motion for joinder,
if that is appropriate under the
circumstances.” (See Finding 4(h)(iv)). In
view of this assurance, the Secretary
finds that the requirement of Section
520(b)(1)(B) of SMCRA is met.

h. The Public Lands Institute asserts
that Colorado's analogue to SMCRA
521(a)(4), (CRS 34-33-123(7)), should
provide that upon a permittee’s failure
to show cause as to why the permit
should not be suspended or revoked, the
Director or his authorized representative
shall forthwith suspend or revoke the
permit. Without this addition, the
commenter maintains, there is no
statutory mandate that failure to show
cause will result in swift suspension or
revocation of the permit. The Secretary
considers these requirements to be met
by SR 5.03.3(3) and SR 5.03.5, and finds
that no statutory change is necessary.
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i. Regarding CRS 34-33-123(8)(c),
Colorado'’s analogue to 30 CFR
845.18(d)(1), which concerns settlement
agreements on penalties, the Public
Lands Institute suggests that Colorado
be required to add the phrase “except as
otherwise expressly provided for in the
settlement agreement" to the provision
that, where there is a settlement
agreement, the person assessed waives
all further right to review of the
violation or penalty. This, according to
the commenter, will supplement the
Colorado Act so as to provide the
necessary requirement that the parties
may expressly provide that settlement
will not result in a waiver of rights. The
Secretary finds that the State provision
is more stringent than the federal
provision, since it mandates that a
settlement is final and puts an end to the
operator's right to contest the penalty.

i. Regarding CRS 34-33-123(8)(g),
Colorado's analogue to Section 518 of
SMCRA, concerning penalties, the
Public Lands Institute recommends that
the phrase *“* * * but not at any rate
which may be below 8%" be added to
the last sentence, relating to the interest
paid on the amount of civil penalty
placed in an escrow account. The
commenter stresses that as the Colorado
provision presently exists, if the interest
rate on the escrow account falls below

%, the interest yield will be less than
the minimum rate provided by 30 CFR
845.20(c). The Secretary finds that it is
unlikely that the interest rate will fall
below 6% and that Colorado’s
provisions CRS 34-33-123(8)(g), SR
5.04.4(1), and SR 5.04.4(4) are consistent
with SMCRA and 30 CFR Chapter VI

k. The Public Lands Institute
expresses the opinion that CRS 34-33-
135(2)(b) of Colorado's analogue to
Section 520(b)(2) of SMCRA should be
amended so that a person may
immediately bring a civil suit where the
violation complained of will
“immediately affect” rather than
“irreparably damage" the plaintiff. The
commenter argues that Colorado’s
standards place an unwarranted burden
on citizen's actions. The Secretary
agrees, and has conditioned approval of
Colorado’s program on the enactment of
statutory language to remedy this
deficiency. See Finding 4(h)(v).

l. The Public Lands Institute and the
Environmental Protection Agency
express concern regarding the omission
by Colorado of the stipulation in the
State’s analogue to 30 CFR 840.12(a) and
(b) that a search warrant is not required
for the State regulatory authority to
enter a coal exploration, mining, or
reclamation operation. The Secretary
agrees, and has conditioned his

approval of SR 5.02.3(2) on a State
modification implementing the policy
that presentation of a search warrant is
not required prior to conducting an
inspection, except that the State may
provide for its use with respect to entry
into a building. See Finding 4(f)(iii).

m. Also concerning Colorado's
analogue (SR 5.02.3(2)) to 30 CFR
840.12(a), regarding right of entry, the
Public Lands Institute indicates that the
State should be required to remove the
phrase "at reasonable times” from its
present location and place it so as to
read in context as: “the Division upon
presentation of appropriate credentials
shall have the power to enter, without
delay, upon or through any surface coal
mining and reclamation operations or
any coal exploration operations and af
reasonable times have accessto * * *"
(emphasis added). The commenter
explains that the requirement of entry at
reasonable times applies only to
inspection of monitoring equipment,
records, etc., and is not a requirement
for entry "“upon or through" mining
operations. 30 CFR 840.12(b) contains
the phrase "at reasonable times" and
applies this term in a generic way to
right of entry for all purposes. The
Secretary considers the difference
between the State and federal
provisions to be of no consequence,
since the concept of reasonableness is
implicit in the Federal Act and rules;
there is no circumstance that would
justify entry upon or through a mining
operation at other than a “reasonable”
time.

n. The Public Lands Institute asks that
Colorado be required to delete SR
5.02.5(1)(b)(ii), the State's analogue to 30
CFR 842.12(a), concerning a citizen's
request for inspection. The commenter
contends that this Colorado subsection
imposes an unnecessary burden on
citizens who request inspections in that
the State requires that there be
“sufficient” evidence as a component of
“sufficient basis to believe” that a
violation has occurred. The federal
regulation requires that an authorized
representative "shall have reason to
believe.” The Secretary finds that,
although the wording differs, the
standards to be met are equivalent since
SR 5.02.5(1)(b)(ii) requires that “[t]he
request either states the basis upon
which the facts are known by the
requesting citizen or provides other
corroborating evidence sufficient to give
the Division a basis to believe that the
violation has occurred.” (emphasis
added)

o. In its comments, the Public Lands
Institute asserts that Colorado should be
required to include language omitted in

its counterparts (SR 5.02.5(4) and (5)) to
30 CFR 842.12(e) and 30 CFR 842.15(b).
The omitted language provides that a
report of an inspection conducted as a
result of a citizen's request (or of the
reasons for a decision not to inspect),
shall not, unless otherwise authorized
under certain circumstances in
subsection (b), contain the name of the
citizen when that report is transmitted
to the person alleged to be in violation.
Without this language, the comment
concludes, there is no explicit protection
from disclosure of a citizen's identity.
SR 5.02.5(2) requires that the identity of
any person supplying information to the
Division in requesting an inspection
shall remain confidential, if requested
by that person, unless that person elects
to accompany the inspector on the
inspection. Therefore, the Secretary
considers the State and federal
provisions to be virtually identical in _
meaning and effect.

p. The Public Lands Institute and EPA
express concern that Colorado has
omitted the requirement in the State's
analogue (SR 5.02.5(4)) to 30 CFR 842.14,
requiring that the Board furnish the
complainant with a written statement of
the reasons for the Board’s
determination in a review of inspection
adequacy. This requirement provides a
check on the Board by requiring a
reasonable and sound determination
with the knowledge that such
determinations will have to be
accounted for in writing to the
complainant, the commenters contend.
Colorado has proposed an amendment
to SR 5.02.6(2) that would appear,
subject to public comment, to bring it
into conformance with 30 CFR 842.14,
and the Secretary has conditioned his
approval of this provision amendment of
Colorado’s program to make it
equivalent to the federal rule. See
Finding 4(f)(v).

EPA also notes that Colorado uses a
30 day time period instead of the 15 day
time périod required by this subsection
for the determination of compliance
with the inspection requirements of 30
CFR 842.11 (b)(1)(i), (c), and (d). The
State has revised Rule 5.02.6 to include
the 15 day time period for a
determination of compliance with the
inspection requirements. Accordingly,
the Secretary finds this provision to be
acceptable.

g. The Public Lands Institute also
expresses concern that Colorado
omitted the provision in 30 CFR 843.15(g)
that the granting or waiver of an
informal public hearing on a cessation
order or notice of violation shall not
affect the right of any person to formal
review as provided under Sections
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518(b), 521(a)(4), and 525 of SMCRA.
The commenter expresses the opinion
that, without this provision, the
independent right to formal review may
be lost. The Secretary does not consider
it necessary to have a State rule dealing
with the effect of a waiver on third
parties' rights to review because SR
5.03.5(1) confers rights to such review
without limitation.

r. The Public Lands Institute notes
that Colorado’s regulations have no
parallel to 30 CFR 843.13(a)(4), which
presents a method for determining, on
the basis of the number of violations per
year, whether or not a pattern of
violations exists. The Secretary does not
consider 30 CFR 843.13(a)(4), which
deals solely with federal inspections, to
be applicable to a State program.

s. The Public Lands Institute objects
to the absence of a provision parallel to
30 CFR 843.13(c) requiring the State to
file show cause orders and to publish
and post notices of such orders. The
State has amended SR 5.03.3(1)(a) to
provide appropriate public notice of
show cause orders (State submission,
Attachment E, June 11, 1980, page 219).
The Secretary finds that these
amendments bring SR 5.03.3(1)(a) into
conformance with 30 CFR 843.13(c).

t. Another omission in the Colorado
regulations, according to the Public
Lands Institute, is a counterpart to 30
CFR 843.13(d), which provides for public
notice in the event a hearing is held
under 43 CFR Part 4. Such notice is
necessary in order to have a well-
informed citizenry, the commenter
notes. The Secretary considers the State
and federal provisions to be virtually
identical, based on the notice
requirements of SR 5.03.5.

u. The Public Lands Institute
expresses the opinion that the addition
by Colorado of SR 5.03.3(2)(a)(iii) to the
list of criteria for determining a pattern
of violations, as presented in 30 CFR
843.13(a)(2), is neither quantitative nor
readily determinable, and is thus open
to abuse and should be omitted. SR
5.03.3(2)(a)(iii) is a criterion which
considers the degree to which a
violation was the result of fault as
opposed to negligence. The Secretary
agrees, and has conditioned his
approval on the State’s deletion of this
provision. See Finding 4(i)(viii). _

v. The Public Lands Institute contends
that by extending the time during which
a person issued a notice of violation or
cessation order or a person with an
interest which is or may be adversely
affected may file an application for
review and request for hearing from 30
days as specified in 30 CFR 843.16(a) to
90 days under SR 5.03.5(1)(a), the
Colorado version is three times more

lenient and should be changed
accordingly. However, the longer time
period gives both citizens and
permittees a longer time to request a
hearing and thus cannot be said to be
more or less stringent than 30 CFR
843.16(a).

w. The Public Lands Institute notes
that in several places throughout
Colorado’s procedures for assessment of
civil penalties (SR 5.04.3), the State has
restricted the rights of parties with
regard to assessments. Specifically, the
commenter points out that Colorado's
analogue (SR 5.04.3(3)) to 30 CFR
845.18(a) requires that &n assessment
conference be requested within ten days
after receipt of notice, as compared to
the 15 days allowed by the federal
regulations. In addition, the State's
counterpart (SR 5.04.3(5)) to 30 CFR
845.18(d)(1) lacks the federal provision
allowing the parties to expressly provide
in the settlement agreement that it does
not constitute a waiver. Finally, PLI
asserts that Colorado’s analogue (SR
5.04.4(1)) to 30 CFR 845.19(a) requires
that a request for a hearing be made
within 30 days of receipt of the notice of
order, while the federal regulation
requires the request to be made 30 days
from receipt of the proposed assessment.
The Secretary finds that each of these
State provisions is acceptable as more
stringent than the comparable federal
provision. See Findings 4(h) (ii) and (iii)
and response to comment 2.i.

x. The Public Lands Institute
comments that Colorado’s analogue (SR
5.04.8) to 30 CFR 843.19 should contain
the stipulation that injunctive relief may
be requested by the State if an operator
refuses to permit inspection of
monitoring equipment. The Secretary
finds this omission to be of no
consequence, since an operator's refusal
to permit inspection of monitoring
equipment is amply covered under
subsections (b}, (c) and (d) of SR 5.04.8.

y. The Public Lands Institute notes
that Colorado’s analogue (CRS 34-33-
122) to Section 517 of SMCRA charges
the State Board with implementing data
collection and monitoring requirements.
The commenter contends that DNR
should have this responsibility so that
inspectors can set such requirements in
the field. PLI argues that if the Board,
which meets only once a month, has
these responsibilities, unreasonable
delays could result. The Secretary
agrees with Colorado’s assertion that
“"the State regulations require monitoring
and recordkeeping in each and every
phase.” (State submission, June 11, 1980,
page 8). The language contained in the
state statute would not preclude field

enforcement of monitoring and
recordkeeping requirements.

z. The Public Lands Institute asserts
that Colorado's analogue to SMCRA
517(b) must provide that the monitoring
of ground and surface water is
mandatory, rather than requiring it only
as the State “deems necessary,"” as in
CRS 34-33-122 (2) and (3). The Secretary
finds that the State regulations SR
4.05.13 (1) and (2) corresponding to CRS
34-33-122 (2) and (3) require monitoring
of ground and surface water and thus
provide requirements equivalent to
Section 517(b) of SMCRA.

aa. Regarding Colorado’s counterpart
(SR 4.05.13(1)) to Section 517(b)(2) of
SMCRA, the Public Lands Institute
contends that the Colorado statute must
contain language stating that monitoring
sites to record the quantity and quality
of surface drainage must be specified for
surface mining operations which disturb
strata that serve as aquifers which
significantly insure the hydrologic
balance. However, the corresponding
state regulation (SR 4.05.13(1)) provides
this requirement, and it is as much an
enforceable part of the state program as
the statute.

bb. The Public Lands Institute
contends that Colorado, in its analogues
(CRS 34-33-122(7) and SR 5.02.5(3)) to
SMCRA 517(h)(1) and 30 CFR 842.12(c),
must delete the provisions requiring a
citizen to comply with all safety rules
and regulations. These provisions are
not found in the federal rules and
SMCRA. The commenter argues that the
language which should be deleted is
legally meaningless but practically
intimidating. The Secretary disagrees for
the reasons discussed in Finding 4(f)(vi).

cc. EPA notes that Colorado does not
provide for citizen right of entry
resulting from a citizen's request for
inspection, as is required by 30 CFR
842.12(c). In addition, EPA expresses
concern that Colorado requires that a
citizen to sign a form before he or she is
permitted to accompany an inspector,
which is not a requirement of 30 CFR
842.12(c). The State has revised its rules
to provide for a citizen's right to
accompany an inspector on an
inspection. However, Colorado
maintains that it will not allow a citizen
to accompany an inspector on an
inspection unless he or she has
submitted a written request for an
inspection pursuant to SR 5.02.5(1)(a)-
The State explains that it will allow for
preparation and submission of a brief
written statement to be completed on-
site by the citizen at the time the
inspection is conducted. The Secretary
considers that this requirement is not
unduly burdensome and is consistent
with 30 CFR 842.12(a), which requires




Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Rules and Regulations

82201

that an oral report must be followed by
a signed written statement and 30 CFR
842.12(c). See Finding 4(f)(iv).

dd. The Environmental Policy Institute
comments that the State program does
not include criteria so that a
determination can be made whether a
pattern of violations exists. The State
program includes such criteria in SR
5.03.3(2)(a). The Secretary finds that
these criteria are consistent with those
found in 30 CFR 843.13(a), except as
discussed in Finding 4(i)(viii).

ee. The Public Lands Institute and the
Environmental Policy Institute note that
although Colorado has revised its
regulations to properly provide for
citizens to accompany an inspector on
an inspection, the statute still includes
barriers to citizen involvement in
inspections. CRS 34-33-122(2] contains
these provisions, and the Secretary finds
that these provisions are consistent with
Section 521(a)(1) of SMCRA.

ff. The Public Lands Institute
comments that Colorado lacks language
requiring that affirmative obligations as
in 30 CFR 843.11(a)(2) must be imposed
where a cessation order will not
completely abate the imminent danger
or harm in the most expeditious manner
physically possible. In its submission of
june 11, 1980, the State has revised SR
5.03.2(1)(b) to include this phrase.

gg. The Environmental Policy Institute
comments that the State rules contain
no provision for permit revocation (as
opposed to suspension). SR 5.03.3
contains provisions for suspension or
revocation of permits. The Secretary
finds these provisions consistent with 30
CFR 843.13.

3. Bonding Comments

a. The Environmental Policy Institute
esserts that Colorado’s analogue (CRS
34-33-113) to Section 509 of SMCRA,
which subjects the State regulatory
authority's bond amount determination
to an administrative appeal, is
inconsistent with the federal Act and
must be amended. Under CRS 34-33-
113, the bond amount is determined as
part of the Division's proposed decision
on a permit application and is, therefore,
subject to review by the Board if the
proposed permit decision is appealed
under CRS 34-33-119. Although the
federal system is somewhat different
under Section 514(c) of SMCRA and 30
CFR 787.11(a), a new permittee or other
interested person should still be able to
obtain review of the bond amount
determination under CRS 34-33-119 and
SR 2,07.4. Therefore, the Secretary finds
that the Colorado statute and rule are
consistent with SMCRA and 30 CFR
Chapter VIL

b. In its comments, the Environmental
Policy Institute contends that Colorado's
criteria for self-bonding (SR 3.02.4(2)(e))
are less comprehensive than those
provided in 30 CFR 806.11(b). The
Secretary finds that even though
Colorado has not included all the
provisions for self-bonding found in the
federal regulations, its provisions are
nonetheless consistent. See Finding
4(g)(x).

c. The Environmental Policy Institute
points out that Colorado has omitted
language from its analogue (CRS 34-33-
125(6) to SMCRA 519(f) providing for a
bond release hearing to be held in the
locality of the mine or in the State
capitol, at the option of the objector, and
contends that this must be included. The
State has made a change in SR
3.03.2(6)(a) that states that the hearing
will be held in the locality of the permit
area or the State capitol at the objector's
option. (See Attachment E, page 125.)
This should alleviate the commenter’s
coneern.

d. The Environmental Policy Institute
is concerned that Colorado has not
proposed a regulatory counterpart to 30
CFR 800.12, which requires the permit
applicant to file a certificate of liability
insurance, or for 30 CFR 806.14, which
sets out the terms and conditions for the
liability insurance. A counterpart to
both federal regulations exists in SR
2.03.9, which is substantively the same
as the cited federal regulations.

e. The Environmental Policy Institute
states that Colorado’s “good cause”
criterion for bond adjustments, which
appears in the State's analogue (SR
3.02.2(4)) to 30 CFR 807.11(f)(1), needs to
be clarified through definition in the
regulations, or it should be deleted. The
“good cause shown" standard is
discussed in the June 11, 1980, opinion of
the Colorado Attorney General (page 2),
which explains that the phrase makes it
“clear that additional information or
criteria are not to be demanded or
imposed in an arbitrary or capricious
manner." This requirement as construed
by the State Attorney General is
consistent with OSM's regulations.

f. The Environmental Policy Institute
recommends that Colorado add
language to its analogue to 30 CFR
806.11 (SR 3.02.4(2)(f)) to make it clear
that an alternative bonding system must
have Secretarial approval as a State
program amendment. It is clear from 30
CFR 806.11(c) that an alternative
bonding system must be approved by
the Secretary in order to be part of a
state program. The State recognizes this
in the explanation appearing at page 119
of Attachment E (June 11, 1980) stating
that any alternative bonding system
found worthy would be proposed,

through rule-making, as an-addition to
the State program, and be subject to the
Secretary’s approval. This statement is
adequate to meet the commenter's
concern since it is a binding policy
statement.

g. The Environmental Policy Institute
asserts that by omitting from SR 3.03.1
the stipulation of 30 CFR 807.12 that the
Phase II bond release shall not exceed
25% of the total amount, Colorado would
be retaining less than 15% of the total
bond amount until the completion of
Phase Il reclamation. The commenter
also expresses concern that Colorado
allows in SR 3.03.1(2) for Phase II bond
release after completion of any of the
listed tasks in 30 CFR 807.12(e)(2), rather
than after all the tasks have been
completed, as required by the federal
regulations. The Secretary agrees with
this comment and has conditioned his
approval on modification of the State
rules to conform with the federal
requirements. See Finding 4(g)(xi).

h. The Environmental Policy Institute
expresses concern that Colorado’s
analogue (SR 3.03.2(5)(a)) to 30 CFR
807.11(f)(4) should be amended to
include the provision of the federal
regulation which states that the notice
of the State's proposed decision on a
bond release application shall state that
the permittee and all interested parties
have the right to request a public
hearing within 30 days of the date of the
proposed decision. In Attachment C,
page 7, Colorado added to SR 3.03.2(5)
the requirement that the permittee and
any other interested parties be notified
of their right to request a public hearing
in accordance with SR 3.03.2(6) at the
time of notification of the proposed
decision on bond release. Since that rule
incorporates the 30 day period, the
public will receive the complete notice
needed in order to appeal the decision.

i. The Environmental Policy Institute
asserts that Colorado should provide for
citizen access to the mine site as part of
the informal conference provisions of SR
3.03.2(3) for bond release. The
commenter argues that his would make
this element of Colorado’s regulations
consistent with Judge Flannery's remand
of 30 CFR 807.11(e). In re: Permanent
Surface Mining Regulation Litigation
(Mem. Op., May 16, 1980). The State has
provided for citizen access in this
context by incorporating the provisions
of SR 2.07.3(6) in SR 3.03.2(4). The former
rule provides for such access.

j. The Public Lands Institute states
that Colorado's analogue (SR
3.04.3(1)(b)) to 30 CFR 808.13(a)(3),
regarding criteria for bond forfeiture,
should contain the following language:
“(c) The permit for the area under bond
has been revoked, unless the operator
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assumes liability for completion of
reclamation work." The commenter
indicated that this should be added to
make the provisions more specific.

The State proposed a revised rule, SR
3.04.1 (June 11, 1980 submission,
Attachment E, page 126), which
addresses and resolves the commenter's
concern. Bond is required to be forfeited
if a permit is revoked and the permittee
has failed to comply with a compliance
schedule which must provide for
completion of reclamation or if the
permittee has violated any of the terms
and conditions of the bond. See Finding
4(%()(xvi].

. The Public Lands Institute points
out that Colorado’s counterpart (SR
3.04.2(4)) to 30 CFR 808.14(b), regarding
the determination of bond forfeiture
amount, does not contain language
appearing in the federal regulation
which requires that the forfeited bond
amount for which liability is outstanding
must be deposited in an interest-bearing
escrow account. SR 3.04.2(4) provides
that the proceeds of bond forfeitures
must be placed in a separate
reclamation account. This provision
satisfies the escrow account
requirement. The Secretary presumes
that any such account would earn
interest,

l. The Environmental Policy Institute
points out that Colorado’s analogue (SR
3.04.3(1)) to 30 CFR 808.13 proposes that
a bond can be forfeited if the Board has
suspended or revoked the permit and
the operator has either violated terms
and conditions of the bond or has failed
to comply with a compliance schedule to
correct permit or bond violations. The
commenter notes that the federal
regulation makes either of the criteria
above sufficient to warrant a bond
forfeiture determination, rather than
requiring that both be met before the
forfeiture determination can be made.
The Secretary agrees with this comment
and has conditioned his approval on an
appropriate change in the State
regulations. See Finding 4(g)(xvi).

4. Permitting Comments:

a. The Public Lands Institute, the
Environmental Policy Institute, and the
Friends of the Earth state that there is
no provision in Colorado’s law
comparable to Section 504 of SMCRA
which requires operators to obtain a
" permit if the state program is
disapproved. In this event, the
commenter continues, the Secretary
should be prepared to implement a
federal program in Colorado as quickly
as possible, since the State's law
allegedly legalizes “wildcat" operations
because it supersedes the State's 1976
Act with its permit requirements, but

does not fully replace them. The
Secretary notes that the interim
regulatory program will remain in effect
in each state until a proposed state
program is finally approved or
disapproved pursuant to 30 CFR 732. If
approved, the state program will replace
the interim program; if disapproved, the
Secretary will implement a federal
program in the state pursuant to 30 CFR
736. In no event will the standards of
SMCRA be supplanted by a less
stringent regulatory scheme.

b. The Department of Energy contends
that the language which Colorado added
to its counterpart (SR 2.04.6(1)(a)) to 30
CFR 779.14(a) has added confusion. This
federal rule calls for a geological
description down to and including the
first aquifer below the lowest coal seam
to be mined to be included in the permit
application. Colorado also requires a
description of other coal seams which
may exist below the lowest coal seam to
be mined. The Secretary finds this
additional information requirement to be
more stringent than the federal
requirement and that this information
will be useful in assessing conformance
with the coal recovery performance
standard of SR 4.01.1.

c. The Department of Energy (DOE)
notes that 30 CFR 783.25(e) requires that
the location and extent of known active,
inactive, or abandoned underground
mines be included on the maps and
plans for an underground mining permit
application (emphasis added) but that
Colorado requires that the location and
extent of existing or previously surface
mined areas. DOE contends that this
does not have the same meaning as the
federal language. The State has included
the provision of 30 CFR 783.25(e) in SR
2.10.3(1)(k) and has also included an
additional provision for permit
applications for underground mines to
include the location and extent of
existing or previously surface mined
areas. The Secretary finds this
additional information requirement for
underground mines to be acceptable.

d. The Fish and Wildlife Service
comments that Colorado fails to provide
the parameters to determine what
changes in a permit revision, renewal, or
transfer shall constitute a “significant
departure,” as is required by 30 CFR
788.12(a)(1). In its submission of June 11,
1980, Colorado has responded to this
concern by more clearly delineating the
differences between a “minor revision,”
a "technical revision,”" and a "permit
revision.” Definitions for each of these
terms are included in SR 1.04. The State
also provides examples in its
submission of June 11, 1980, as to what
constitutes a “significant alteration' in

the plan and thus what results in a
permit revision versus a minor or
technical revision. For example, the
State explains that applications to
increase coal production or for redesign
of a haul road drainage system would
fall into the technical revision category.
Further, relocation of an administrative
office trailer or installation of a road
surface drainage culvert would be
categorized as a minor revision. The
State has also provided specific
examples of revisions acted upon by the
Division over the last year. The
Secretary finds that the definitions and
examples provided by the State as to
what changes in a plan constitute a
minor or technical revision sufficiently
delineate what constitutes a “significant
departure” which would require a
permit revision.

e. The Public Lands Institute
comments that because underground
operators were required to file
applications but not necessarily to
obtain permits under Colorado’s 1976
reclamation law (Section 34-33-101,
CRS 1973, as amended), Colorado has
provided a loophole in terms of
requiring re-application 2 months after
State program approval. SR 2.01.2
requires that “[n]ot later than two
months following the date of approval of
the Colorado regulatory program by the
Secretary, all operators who are
conducting and intend to conduct
surface coal mining operations eight
months after such approval shall file an
application for a permit with the
Division for such operations.” The
Colorado rule (SR 2.01.3) goes on to
require that operations conducted eight
months after the effective date of the
program must be permitted (except if an
application has been filed and the
Division has not rendered a decision
with respect to the application and the
operation is in compliance with Section
502 of SMCRA). The Secretary finds the
Colorado procedure described above to
be consistent with Section 502(d) of
SMCRA.

5. "Unsuitability” Comments:

a. The National Park Service (NPS)
requests that Colorado notify the NPS
Regional Director, Rocky Mountain
Region, before any decision is made to
approve or deny exploration or mining
and reclamation permits in areas where
mining may have the potential to affect
the resources of park units in the State.
In addition, the NPS requests that it
have the opportunity to be involved in
setting bond amounts in such mining
areas within Colorado, and that the
agency should be allowed to participate
in inspections in cases where NPS units
may be affected, especially when these




Federal Register / Vol. 45, No. 242 / Monday, December 15, 1980 / Rules and Regulations

82203

inspections are in response to a petition,
notice of violation, or for release of
performance bond.

NPS also contends that it should be
given an opportunity to directly
participate in developing criteria for
designating lands as unsuitable for
surface coal mining near NPS units
within Colorado. These criteria,
according to NPS, should be related to
all resources of the NPS units, and to the
indirect effects which may occur on
fragile lands. NPS contends that the
establishment of buffer zones around
NPS lands must not be left solely to
other agencies with interests potentially
at variance with NPS policy, especially
when the scenic and environmental
integrity of the park lands may be
involved.

The State has incorporated (SR
7.06.4(4)) the federal regulatory
provisions that require the circulation of
copies of a complete petition and
request of relevant information from
interested agencies as required in 30
CFR 764.15(b)(1). In addition, the
requirement that the mine plan or permit
for an operation not be issued unless
jointly approved by all affected agencies
(30 CFR 761.12(f)(2)) is contained in the
Colorado regulations at SR 2.07.6(2)(e).
Colorado regulations further reflect the
federal requirements for providing for
notice and solicitation of comments on
proposed permit applications, including
bonding amounts, decisions on bond
release and notices of violations (SR
2.07.3, SR 3.03.2, and SR 5.04.4).

Colorado is committed to consultation
with concerned agencies, as
demonstrated in its program narrative in
response to 30 CFR 731.14(g)(9). (See
Volume 7, February 29, 1980 Program
Submission.)

The Secretary has instructed the Park
Service not to seek criteria in state
programs which would establish “buffer
zones" adjacent to National parks as
automatically unsuitable for coal
mining, unless these lands meet one or
more of the other specific criteria for
designation. On June 4, 1979, the
Secretary made final decisions on the
Federal Coal Management Program.
Included in those decisions were
numerous changes in the proposed
unsuitability criteria for federal lands.
The Secretary chose to delete the
automatic “buffer zone" language for
national parks and certain other federal
lands from the first criterion (43 CFR
3461.1(a)). Instead, he stated that lands
adjacent to a national park should only
be found unsuitable if they are covered
by one of the other specific criteria (43
CFR 3461.1(b)-(t)). This instruction to
the Park Service assures that that
agency's approach to State unsuitability

criteria will be compatible with the
Secretary’s policy on federal
unsuitability criteria.

(b) The Public Lands Institute
expresses the opinion that Colorado's
counterpart to 30 CFR 764.17(b)(2)
regarding notice of a designation
hearing does not make it absolutely
clear that such notice must be
postmarked not less than 30 days before
the scheduled date of the hearing. SR
7.06.6(4) specifies that the Board shall
give notice of the hearing by certified
mail not less than “one month" before
the scheduled date of the hearing. The
Secretary finds that the one month
requirement of SR 7.06.6(4) is equivalent
to the 30-day requirement in 30 CFR
764.17(b)(2).

c. In its comments, the Public Lands
Institute asserts that Colorado's
definition of “fragile lands” in its
analogue (SR 1.04.49) to 30 CFR 762.5 is
more restrictive than the federal
definition. PLI points out that the State’s
language reads ". . . may easily suffer
damage or destruction,” while the
federal language reads “could be
damaged or destroyed.” However, the
Secretary finds that “may easily” is
equivalent to “could," and "suffer
damage or destruction” is equivalent to
“be damaged or destroyed.”

d. The Public Lands Institute points
out that Colorado's provision allowing
questioning of speakers by the State
Board, the Division, and the audience in
a designation hearing could easily result
in cross-examination taking place,
contrary to 30 CFR 764.17(a). SR 7.06.6(3)
clearly states that the designation
hearing must be legislative and fact-
finding in nature, “with no cross-
examination or sworn testimony,” and
goes on to state that the hearing is
informal with “an opportunity for
representatives of the Board, the
Division, and the audience to ask
questions of speakers.” This language
makes it clear that no cross-examination
would be allowed, and the regulation is
therefore consistent with 30 CFR 764.17.

e. The Public Lands Institute notes
that Colorado, in its analogue (SR
7.06.4(4)) to 30 CFR 764.15(b)(1), has
reduced by nine days the time period
the public has for the submission of
information relevant to a petition. This
concern is addressed in Finding 4(j)(ii)
above.

f. The Public Lands Institute contends
that Colorado's statute, Section 34-32-
126, seriously curtails citizens’ rights in
the petition process for the designation
of lands as unsuitable for surface coal
mining by imposing three additional
and, according to the commenter,
unacceptable burdens on the citizen

above the requirements of Section 522 of
SMCRA and 30 CFR 764:

A. requiring the citizen to make a
good faith effort to identify the
landowners of record, the size of the
area and the township and range;

B. requiring the citizen to intervene no
later than 15 days before the public
hearing (federal regulation 30 CFR
764.15(c) mandates 3 days); and

C. shortcutting the citizen's
preparation times before the hearing by
up to 30 days.

The Secretary considered these
comments in Findings 4(j) (ii), (iii), and

(iv).

g. The Public Lands Institute also
points out that Colorado's
“unsuitability” regulations lack the
definitions of “public road," “surface
coal operations which exist on the date
of enactment,” and "“community or
institutional buildings" as provided for
in 30 CFR 761.5. The inclusion of these
definitions is critical to the successful
implementation of the unsuitability
procedures, the commenter contends.
The definition of “public road" in 30
CFR 761.5 has been suspended (44 FR
67942, November 27, 1979) and,
therefore, is not required in the
Colorado program. The State submitted
a definition of “community or
institutional building” in Attachment E
(June 11, 1980, page 6, #19) which is
identical to that in the Secretary’s
regulations. The State substitutes the
phrase “surface coal mining operations
which were in existence on August 3,
1977," for “surface coal mining
operations which exist on the date of
enactment.” This phrase has the same
effect as the federal definition.

h. The Public Lands Institute notes
that Colorado's definition of “historic
lands" in its analogue to 30 CFR 762.5,
SR 1.04(59), excludes “paleontologic
sites.” The commenter contends that
this is only acceptable if such sites are
explicitly included in another definition.
PLI also questions Colorado's omission
of lands eligible for listing in a State or
National Register of Historic Places.

Paleontological resources are plant
and animal fossils left from prehistoric
times. The State has deleted
paleontological sites from the definition
of “historic lands” because such sites
are or would be prehistoric (Attachment
E, June 11, 1980, page 9). However, the
Secretary finds that such sites or
resources can be considered “scientific
resources” under the federal and State
definitions of “fragile lands.” The State
has further stated in Attachment E (June
11, 1980, page 9) that these resources
“would be viewed more in the context of
a resource of scientific value." The
Secretary finds, based on Colorado's
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statement that it interprets “scientific
resources” to include paleontological
resources, that the State's provision
meets the requirements of the Act and
30 CFR 762.5.

The State's recent addition to this
same definition of “historic lands”
concerning sites listed on or eligible for
listing on a State or National Register of
Historic Places (Attachment E, June 11,
1980, page 9) has not changed this part
of the definition. More specifically, the
State has added clarification to the
definition with the insertion of “after a
survey" after the words “listed on or
eligible for listing on." (A survey would
be needed to make a determination of
eligibility for listing on the register.)
Therefore, the Secretary has found this
change acceptable.

i. The Heritage Conservation and
Recreation Service expresses concern
that because OSM has suspended the
portions of 30 CFR 761.11(c) and 30 CFR
761.12{f)(1) dealing with prohibiting
mining on sites eligible for listing on the
National Register, numerous currently
unidentified historic, archaeological and
other cultural resources in Colorado
which may be eligible for the National
Register could be lost or destroyed
because of surface mining permits
issued by the State pursuant to OSM's
regulations.

The changes the State has made to its
rules (SR 2.04.4, SR 2.05.6(4), SR 2.10.3(1)
(g) and (h), and SR 2.07.6(2)(e)) meet the
federal requirements as they now
appear after the suspensions of
November 27, 1979 (44 FR 67942). The
Secretary is not empowered to require
the States to enact rules more stringent
than the federal provisions. The present
federal rules allow adverse effects to
sites eligible for listing on the National
Register of Historic Places when the
sites are located on non-federal lands.

j. The Public Lands Institute expresses
concern that Colorado’s program lacks
an acceptable counterpart to 30 CFR
764.21, providing a time limit for when
the State's data inventory will be
available and established. Without a
firm time commitment in the regulations,
the commenter concludes, the public has
no assurance that a system will be
established. However, the federal
requirement to develop a data base and
inventory system to evaluate
reclamation, 30 CFR 764.21, does not
specify time limits in the establishment
of such a data base. The Secretary is not
empowered to impose requirements on
the States which do not appear in the
federal Act or rules.

k. The Public Lands Institute indicates
that Colorado’s analogue (SR 7.06.4(2))
to 30 CFR 764.15(a) (4) and (5), regarding
the processing and notification

requirements of a petition, does not
contain the required references to the
record of previous designation
proceedings and the categories of
information needed to make the petition
complete. If a petition is returned to a
petitioner because it is incomplete or
frivolous or because it does not contain
new allegations of facts for an area
previously and unsuccessfully proposed
for designation, the reasons for making
any of these determinations must be
stated in writing to the petitioner.

The State has included this
requirement of stating reasons for
returning a petition in SR 7.06.4(3)(a). In
stating reasons why a petition has been
determined to be incomplete or
frivolous, the information needed to
make the petition complete would
inherently be stated. In addition, if a
petition on a previously petitioned area
is returned, the reason for a
determination of no new allegation of
facts would inherently refer to a
previous record of designation
proceedings. Therefore, the Secretary
finds the State’s analogue to 30 CFR
764.15(a) (4) and (5) acceptable.

1. The Public Lands Institute questions
the requirement Colorado added in its
analogue, SR 7.07(2), to 30 CFR 764.19,
regarding the procedures for a decision
to include integration as closely as
possible with “present and future land
use planning, leasing, and regulation
processes at the federal, state, and local
levels." PLI contends that there is no
basis in the federal Act or regulations
for such an addition. 30 CFR 762.12
states that a state regulatory authority
may establish additional criteria for
determining whether lands should be
designated as unsuitable for surface
coal mining operations. The State of
Colorado's inclusion of SR 7.07.(2) is
consistent with the federal regulations.

m, The Environmental Policy Institute
and Public Lands Institute comment that
the provisions of SR 7.064 (2) and (3) are
unclear in that if the Board overturns in
30 days a finding of incompleteness as
determined by the Division, the public
will lose 30 days in which to comment
because the hearing date is based on
time from receipt of a complete petition.
In response, SR 7.06.4(1) contains the
provisions for determination of
completeness. This rule is consistent
with 30 CFR 764.15(a)(1). SR 7.06.4 (2)
and (3) do not deal with the Board's
review of the Division's finding of
completeness but with the Division's
determination with respect to the extent
of the coal resource and whether the
petition.s frivolous or that no new
factual allegations are contained in the
petition. These State rules simply place

a time frame on the required
determinations of 30 CFR 764.15(a) (2),
(3) and (4). Therefore, the State's
provisions are found to be consistent
with 30 CFR Chapter VII and do not
limit citizen involvement since the
completeness determination is not
reviewed by the Board.

6. Citizen Involvement Comments:

a. Colorado Westmoreland, Inc.
comments that citizens should not be
permitted to file complaints concerning
violations of the surface coal mining and
reclamation statutes and regulations,
and further, that citizens should not be
permitted to accompany inspectors on
mine premises as provided for in SR
5.02.5. The commenter contends that
members of the public are probably
unqualified to render accurate
judgments and would occupy an
unreasonably large amount of a mine
operator’s time and that State and
federal inspections are adequate to
insure compliance.

The Secretary considers public
participation to be a cornerstone of the
Surface Mining Control and Reclamation
Act of 1977 (particularly as provided for
in Section 521) and that the specific
provisions questioned by the commenter
are provided for in the federal Act and
rules (30 CFR 542.12) and required in a
state program.

b. The Sierra Club comments that all
aspects of SMCRA and the Secretary’s
regulations involving public
participation should be reflected as
nearly as possible in Colorado’s
counterpart. With the exceptions noted
herein, the Colorado provisions on
public participation are consistent with
SMCRA and 30 CFR Chapter VII. In
particular, see Finding 4(k) above.

7. “Fully enacted” (30 CFR 732.11(d))
Comments:

a. The Public Lands Institute, the
Environmental Policy Institute, and the
Friends of the Earth assert that
Colorado’s regulations were not fully
enacted by the 104th day after
submission as required by 30 CFR
732.11(d), that the public has not had the
opportunity to comment on final
regulations, that Colorado’s program
must be disapproved under the
requirement of 30 CFR 732.11(d), and
that the public must be given a complete
set of Colorado’s enacted regulations to
review. The Secretary believes that
Colorado’s regulations were fully
enacted as required by 30 CFR 732.11(d).
See discussion of this issue at Finding

1(g).
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8 Administration and Coordination
Comments:

a. The Public Lands Institute,
Environmental Policy Institute and the
Friends of the Earth note that Colorado
proposes to continue to use the Mined
Land Reclamation Board as part of the
regulatory authority under CRS 34-32-
105 and CRS 34-33-103(4). However, the
commenters assert that the State does
not explain in the submission what the
time requirements and demands will be
on the Board in order to carry out its
duties under the proposed program,
although 30 CFR 731 requires this
information since this Board is part of
the administration of the program. The
designated regulatory authority under
the Colorado program is the Department
of Natural Resources, of which the
Mined Land Reclamation Board is a
part. The Board is essentially the rule-
making and adjudicatory body in the
regulatory authority (Volume 7, pp. 7-3
to 7-5). The time requirements and
demands on the Board's staff, the
Division, are set out in the program
submission. The Division's staffing is
sufficient to administer the program. The
Secretary does not agree that a separate
breakdown for the Board itself is
required.

b. In order to avoid confusing the
general public and the State regarding
the relationship between the Secretary’s
program under the Mineral Leasing Act
and the program under the Surface
Mining Control and Reclamation Act,
the Geological Survey recommends that
Colorado be informed of the respective
responsibilities of the Interior agencies
for coal management in the Bureau of
Land Management/Geological Survey/
Office of Surface Mining Memorandum
of Understanding (October, 1979). The
Geological Survey also expresses
concern that the Colorado program
makes no reference to procedures for
processing exploration applications
which include federal lands, and
recommends that the State add language
indicating that exploration applications
for federal lands must be submitted and
approved pursuant to procedures
identified in the BLM/GS/OSM

femorandum of Understanding.

The Secretary is approving the
Colorado program as it applies to the
State's regulation of surface coal mining
operations on non-Indian and non-
federal lands. Thus, it is appropriate to
address the points made by the U.S.
Geological Survey when a cooperative
agreement is developed.

c. EPA and the Department of Energy
express the opinion that the informal
arrangements between the Division of
Mined Land Reclamation and the

Colorado Geological Survey, Division of
Water Resources & Wildlife, and the
Colorado State Historical Society should
be formalized by a written cooperative
agreement. EPA contends that the lack
of such an agreement may not allow
timely and complete processing of the
administrative duties of the regulatory
authority.

The regulatory authority will be the
Colorado Department of Natural
Resources (DNR). The Colorado
Geological Survey and Divisions of
Water Resources and Wildlife, with the
Mined Land Reclamation Division, are
divisions within the DNR. Since this is
the case, the Secretary does not believe
that formal agreements are necessary.
The State has explained (July 25, 1980
submission, page 8) that these agencies
automatically receive mine permit
applications and are asked for
comments. With respect to the State
Historical Preservation Office, a
memorandum of understanding has been
proposed by the State (June 11, 1980,
submission) to assure appropriate
reviews of permit applications.

d. The Fish and Wildlife Service
comments that further clarification of
procedures for consultation and
coordination with state and federal
agencies having responsibilities for fish
and wildlife management (as required
by 30 CFR 731.14(g)(10)) would be
helpful to program implementation. The
Fish and Wildlife Service also contends
that clarification and expansion of the
provisions to assure that the State's
surface coal mining and reclamation
operations are in compliance with the
applicable requirements of the
Endangered Species Act of 1973 and the
Fish and Wildlife Coordination Act is
needed. The Colorado program provides
for review of each permit application by
the Colorado Division of Wildlife
(DOW), an agency of the Colorado
Department of Natural Resources, the
Regulatory Authority. Comments from
DOW are considered by the Division in
its recommended decision on permit
action. With respect to compliance with
the Endangered Species Act of 1973, the
Secretary finds that SR 2.07.6(2)(0) will
provide adequate protection for
endangered or threatened species and
their critical habitats. SR 2.07.6(2)(0)
includes protection of species and
habitats under the State Nongame,
Endangered or Threatened Species
Conservation Act in addition to species
and habitats under the Endangered
Species Act of 1973 protected by 30 CFR
786.19(0).

e. The Environmental Protection
Agency notes that, in response to 30
CFR 731.14(e), the Colorado Division of

Mined Land Reclamation (MLRD), in
conjunction with the Colorado Mined
Reclamation Board (MLRB) has been
identified as the State’s designated
authority, but that there is no
description of the MLRB or its
organizational structure, EPA also notes
that the organizational structure of the
Colorado Department of Health, which
has duties in the implementation of the
State’s program, is not described either.
Volume 7 (Part E) of Colorado’s program
submission discusses in a general
manner the role of the MLRD, the MLRB,
and other agencies of the Department of
Natural Resources and the State of
Colorado. The role of the Division is
further specified in the statute and rules.

Very briefly, the Division is the
principal decision-making body with the
Board serving an appeals type function
and also having the responsibility for
rulemaking and designating lands
unsuitable for mining. With respect to
the organization of the Colorado
Department of Health (DOH), Volume 7
(pages 7-7 to 7-10) contains a proposed
Memorandum of Understanding
between the Colorado MLRD and
Colorado DOH (Air Pollution Control
Division and Water Quality Control
Division). The Secretary finds that
further organizatio