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For a change in the schedules of “Agency Publication
on Assigned Days of the Week”, see the note appearing
under the table in the Reader Aids section of this issue.

58801 Convention for the Safety of Life at Sea
Executive Order

58803 Natural Gas Supply Emergencies Executive
Order

58805, Executive Schedule Executive Orders amending
58807 levelsIVand V

58820 Campaign Funds FEC announces effective date of
9-5-80 for final rule relating to public financing of
Presidential General Election Campaigns

58935 Grant Programs—Education ED announces
acceptance of applications for grants in the program
of Research Grants on Teaching and Learning;
apply by 1-27-81

58970 Medical Devices HHS/FDA considers establishing
uniform standards for electromedical devices;
comments, data and information by 11-4-80

CONTINUED INSIDE
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amended; 44 US.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Questions and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.
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59132
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58871

58865

58809,
58933,
58988

59062

58814

59028

59062
59076
59122
59132

Cuban Assets Control Treasury/Foreign Assets
Control Office provides general license for
transactions incident to satellite
telecommunications between the U.S, and Cuba for
purposes of transmission of news coverage;
effective 9-5-80

Banks, Banking SEC amends and withdraws a
proposed amendment to Form MSD, the registration
form used by municipal securities dealers;
withdrawn proposal effective on 9-5-80 (2
documents)

Health Systems HHS/PHS sets forth an interim
rule governing the award of additional funds in
order to assist health systems agencies in meeting
certain extraordinary expenses; comments by
11-4-80; effective 9-5-80 (Part V, of this issue)

Coal Leasing DOE announces availability of
preliminary coal production goals report for 1985,
1990 and 1995; comments by 10-8-80

Oil and Gas Exploration Interior/GS issues notice
of receipt of a proposed development and
production plan

Petroleum Price Regulations DOE/ERA proposes
rule to address retroactive amendments to “V”
factor of refiner cost allocation formulae; comments
by 11-4-80; hearing on 10-16-80

Motor Carriers ICC eliminates requirement for
motor contract carriers to file a copy of each
bilateral contract entered into between carriers and
shippers; effective 8-5-80

Privacy Act Documents Nuclear Safety Oversight
Committee and DOD

Improving Government Regulations HUD
publishes fourth semiannual agenda of significant
regulations

Farm Operating Loans USDA/FmHA amends
regulations pertaining to consolidation or
rescheduling of limited resource operating loans;
effective 9-5-80

Sunshine Act Meetings
Separate Parts of This Issue

Part Il, HUD/Sec'y
Part I, Labor/ESA
Part IV, USDA/FGIS
Part V, HHS/PHS
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58814

58964
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58932

58938

The President

EXECUTIVE ORDERS

Convention for the Safety of Life at Sea,
enforcement (EO 12234)

Executive Schedule, amendments (EO 12236, EO
12237)

Natural gas supply emergencies, management (EO
12235)

Executive Agencies

Administrative Conference of United States
NOTICES
Meetings:

Ex Parte Communications Select Committee

Agency for International Development

NOTICES

Meetings:
International Food and Agricultural Development
Board

Agricultural Marketing Service
RULES
Lemons grown in Ariz. and Calif.

Agriculture Department

See Agricultural Marketing Service; Farmers Home
Administration; Federal Grain Inspection Service;
Food Safety and Quality Service; Forest Service;
Soil Conservation Service.

Alcohol, Drug Abuse, and Mental Health

Administration

NOTICES

Meetings; advisory committees:
September

Army Department

NOTICES

Environmental statements; availability, etc.:
Rocky Mountain Arsenal, Colo.; expanded north
boundary containment operations

Meetings:
Military Personal Property Symposium
U.S. Military Academy, Board of Visitors

Blind and Other Severely Handicapped
Committee for Purchase From

NOTICES

Procurement list, 1980; additions and deletions (2
documents)

Bonneville Power Administration

NOTICES

Firm electric energy and system reserve energy
from Federal Columbia River Power System
(RCRPS); policy and allocation formula; energy
conservation program requirements and guidelines;

inquiry

58821

58929
58928
58927
58928

58933

58933
58934

58871

58871

58946
58945
58948

58951

58945
58954
58953
58948

58950

58935

Civil Aeronautics Board

RULES

Free and reduced rate transportation:
Application and reporting requirements; GAO
approval

NOTICES

Hearings, etc.:
Air North fitness investigation
Former large irregular air service investigation
Southwest Airlines et al.
Trans-Pacific certificate renewal case

Commerce Department

See International Trade Administration; Maritime
Administration; National Oceanic and Atmospheric
Administration.

Defense Department
See also Army Department.
NOTICES

Meetings:
Defense Systems Management College Board of
Visitors
Privacy Act; systems of records
Senior Executive Service; Inter-Defense Agency
Performance Review Board; membership

Economic Regulatory Administration

PROPOSED RULES

Oil; administrative procedures and sanctions:
Applications for assignments, adjustments; and
other ERA actions; notice to aggrieved persons;
termination of proceedings; correction

Petroleum allocation and price regulations:
Refiner cost allocation formulae; retroactive
amendments to V" factor

© NOTICES

Canadian allocation program:

Crude oil, July through September
Consent orders:

Berg, Laney & Brown
Decisions and orders:

Champlin Petroleum Co. (2 documents)
Motor gasoline; multiple allocation fractions;
applications, etc.:

Champlin Petroleum Co.

Natural gas; fuel oil displacement certification
applications:

Atlas Powder Co.

Gulf States Utilities Co.

Public Service Electric & Gas Co.
Powerplant and industrial fuel use:

Electric system compliance plans; deferral and

acceptance of certain petitions; inquiry

New facilities; rescission, suspension, or

continued application of forms in petition for

exemptions

Education Department

See also National Institute of Education.
NOTICES

Meetings:
Vocational Education National Advisory Council
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Employment and Training Administration Federal Grain Inspection Service
NOTICES NOTICES
58985 Employment transfer and business competition Grain standards; inspection points:
determinations; financial assistance applications 59122 Illinois (9 documents)
Employment Standards Administration Federal Maritime Commission
NOTICES PROPOSED RULES
59076 Minimum wages for Federal and federally-assisted 58923 Agreements, comment and filing time
construction; general wage determination decisions, NOTICES
modifications, and supersedeas decisions (Ala., Environmental statements; availability, etc.:
Alaska, Calif., Colo., Conn., Ind., Kans., Ky., Md., 58962  Farrell Lines Inc. et al.; terminal operating
Mich., Miss., Mo., N.-H,, N.Y,, Pa,, Vt,, Va., Wis., contract
Wyo.) 59029 Meetings; Sunshine Act
Energy Department ’ Federal Procurement Policy Office
See also Bonneville Power Administration; NOTICES
Economic Regulatory Administration. 58988 Procurement; development of uniform system;
NOTICES inquiry
58936 Coal production goals, 1985, 1990, and 1995;
availability Federal Reserve System
Meetings: RULES
58937 International Energy Agency Industry Advisory Reserve requirements of depository institutions
Board (Regulation D):
58936 National Petroleum Council 58820 NOW accounts
NOTICES
Environmental Protection Agency Applications, etc.:
PROPOSED RULES 58962 Cumming Bancshares, Inc.
Air quality implementation plans; approval and 58962  Douglas Bancorporation, Inc.
promulgation; various States, etc.: 58962 Houston American Financial Corp.
58883, California (3 documents) 58963 Mellon National Corp.
58897, 58963 Montwood Bancshares, Inc.
58912
58881 Colorado Fish and Wildlife Service
58896 Illinois RULES
58923  Wisconsin; extension of time Hunting:
NOTICES 58867  Flint Hills National Wildlife Refuge, Kans., et al;
Air programs; fuel and fuel additives: correction
58954 Texaco, Inc.; waiver application 58868 Iroquois National Wildlife Refuge, N.Y.
58954 Conservation and solar energy program (DOE); 58868 Missiquoi National Wildlife Refuge, Vt.
hearings; republication 58869 Montezuma National Wildlife Refuge, N.Y.
Environmental statements; availability, etc.: NOTICES
58958 Agency statements; weekly receipts Migratcry bird hunting:
58983 Using adjustable plugs in shotguns capable of
Equal Employment Opportunity Commission holding more than three shells
NOTICES
59028 Meetings; Sunshine Act Food and Drug Administration
RULES
Farmers Home Administration Animal drugs, feeds, and related products:
RULES 58840 Pyrantel tartrate and tylosin
Loan and grant making: Food additives:
58814 Limited resource operating loans; consolidation 58835 Bakers yeast glycan
and rescheduling; interest rates 58837 Polyoxymethylene homopolymer; antioxidants
and/or stabilizers for polymers
Federal Deposit Insurance Corporation 58836 Polysorbate 60
PROPOSED RULES 58835 Polysorbate 80
58876 Conduct standards; loans to examiners and GRAS or prior-sanctioned ingredients:
assistant examiners 58837 Reorganization; safety review of substances
Medical devices:
Federal Election Commission 58841 Investigational device exemption procedures;
A reporting and recordkeeping requirements; OMB
58820 Presidential general election campaigns; public Pngggg%‘t;allwt.ss
financing; effective date F e
ood labeling:
: 58880 Exemptions for experiments
Federal Energy Regulatory Commission NOTICES
NOTICES Food additives, petitions filed or withdrawn:
59028 Meetings; Sunshine Act 58968 Dow Chemical Co.
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58966

58968

58970

58964

58965

58965

58969
58970

58968

58815

58843

58921
58921

58963

58983

59062

Human drugs:
Pyridoxine HCI injection et al.; proposed
withdrawal of approval and opportunity for
hearing
Reserpine alkaloid tablet et al.; approval
withdrawn
Medical devices:
Electromedical devices safety; inquiry
In vitro diagnostic devices; transfer of
responsibility from Biologics Bureau to Medical
Devices Bureau
Meetings:
Advisory committees, panels, etc.; availability of
supplemental information
Consumer participation; information exchange (2
documents)
Leukapheresis donor safety workshop
Nitrites as cancer-causing substance; availability of
report
X-ray systems variance approvals, etc.:
General Electric Co.

Food Safety and Quality Service

RULES

Meat and poultry inspection, mandatory:
Proteolytic enzymes; usage

Foreign Assets Control Office

RULES

Cuban assets control regulations; communications
licenses

Forest Service

NOTICES

Environmental statements; availability, etc.:
Beaverhead National Forest Plan, Mont.; land
and resource management plan
Intermountain region land and resource
management plan

General Accounting Office

NOTICES

Regulatory reports review; proposals, approvals,
etc. (CAB, NRC, OSM)

Geological Survey

NOTICES

Outer Continental Shelf; oil, gas, and sulphur

operations; development and production plans:
Forest Oil Corp.

Health, Education, and Welfare Department
See Education Department; Health and Human
Services Department.

Health and Human Services Department

See Alcohol, Drug Abuse, and Mental Health
Administration; Food and Drug Administration;
Public Health Service.

Housing and Urban Development Department
PROPOSED RULES
Improving Government regulations:

Regulatory agenda

Interior Department
See Fish and Wildlife Service; Geological Survey;
Land Management Bureau.

58925

58865

58865

59011
59006,
59024
59013,
59023

58984
58984

58985
58985
58985
58986
58986
58986
58986
58986
58987

58976
58973
58982
58979
58982
58982
58981
58982
58981
58980

58976

International Development Cooperation Agency
See Agency for International Development.

International Trade Administration
NOTICES
Antidumping:
Anhydrous sodium metasilicate from France

Interstate Commerce Commission

RULES

Motor carriers:
Contracts with shippers, elimination of filing
requirement

Railroad car service orders; various companies:
New York, Susquehanna & Western Railway
Corp.

NOTICES

Motor carriers:
Finance applications
Intercorporate hauling operations; intent to
engage in (2 documents)
Permanent authority applications (2 documents)

Justice Department

NOTICES

Pollution control; consent judgments;
Carolina Power & Light Co.
United States Steel Corp.

Labor Department
See also Employment and Training Administration;
Employment Standards Administration;
Occupational Safety and Health Administration.
NOTICES
Adjustment assistance:
Bethlehem Steel Corp.
Douglas & Lomason Co.
E.L DuPont de Nemours & Co.
Firestone Textiles Co.
Firestone Tire & Rubber Co.
Gladney-Chatman Chemicals, Inc.
Precision Kidd Steel Co.
Rubinstein Jewelry Manufacturing Co., Inc.
Textile Trim, Inc.

Land Management Bureau

NOTICES

Alaska native claims selections; applications, etc.:
Wales Native Corp.

Environmental statements; availability, etc.:
Green River-Hams Fork Federal Coal Production
Region, Colo. and Wyo.

Mountain Foothills grazing management; Dillon
Resource Area, Mont.

Outer Continental Shelf; Northern and Central
California; oil and gas lease sale

Meetings:

Rock Springs District Advisory Council
Roseburg District Advisory Council
Salmon District Advisory Council
Shoshone District Advisory Council

Motor vehicles, off-road, etc.; area closures:
Idaho

Opening of public lands:

California (5 documents)

Wilderness areas; characteristics, inventories, etc.:

California
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Management and Budget Office Public Health Service
See Federal Procurement Policy Office. RULES
Grants:
Maritime Administration 58132 Health systems agencies discretionary funding;
NOTICES interim rule and request for comments
58926 Senior Executive Service Performance Review NOTICES .
Board; membership 58973 Health maintenance organizations, qualified; list
National Aeronautics and Space Administration Securities and Exchange Commission
RULES RULES
58843~ Procurement (4 documents) 58822 Exhibit filing requirements; standardization and
58857 exhibit index
58831 Municipal securities dealers; registration by banks
National Credit Union Administration (Form MSD)
NOTICES PROPOSED RULES
59029 Meetings; Sunshine Act 58879 Municipal securities dealers; registration by banks;
3 board of directors listing; withdrawal
NOTICES
::::g:: i herttufe of Edwostion 59001 ll;oreign Corrupt Practices Act of 1977; policy
Grant programs, application closing dates: earings, etc.: |
i ; 58989 Broad Street Investing Corp. et al.
58935 Teaching and learning research 58992 Impac;( an b f
58993 Ito-Yokado Co., Lt
::::::,a;"m?lc ot ASosphero 59000 Trafalgar Industries, Inc.
RULES Self-regulatory organizations; proposed rule
Fishery conservation and management: 50000 Ché'l;?::;() Board Options Exchange, Inc
(i Eg::;gzof;:;hmg. it ot Olnek wromn ok © 58994, National Association of Securities Dealers, Inc.
NOTICES 59000 (3 documents)
Outer Continental Shelf: 58996 National Securities Clearing Corp.
58927  Fishermen's contingency fund; claim 58998, New York Stock Exchange, Inc. (2 documents)
recommendation 59001 ;
59001 Philadelphia Stock Exchange, Inc.
National Science Foundation
NOTICES Small Business Administration
Meetings: NOTICES
58987 Advisory Committee Applications, etc.:
59006 Invesat Capital Corp.
Nuclear Regulatory Commission Disaster areas:
NOTICES 59006 North Dakota
Applications, etc.:
58988 Detroit Edison Co. Soll Conservation Service
NOTICES
Nuclear Safety Oversight Committee Environmental statements; availability, etc.:
RULES 58926 Bluegrass Tunnel Headgate Farm Irrigation
58809 Privacy Act; implementation RC&D Measure, Wyo.
NOTICES 58928  Clear Creek Critical Area Treatment RC&D
58988 Privacy Act; systems of records Measure, Okla.
\ 58927 Herfano Hospital Critical Area Treatment RC&D
Occupational Safety and Health Administration Measure, Colo.
PROPOSED RULES 58927  Sing Sing Creek Flood Prevention RC&D
Agriculture health and safety standards: Measure, N.Y.
58881 Employee exposure and medical records; access; 58926 South Jersey RC&D Area, N.J.; coastal erosion
extension of time control and dune stabilization critical treatment
measures
Oceans and Atmosphere, National Advisory
Committee * Treasury Department
NOTICES See Foreign Assets Control Office.
58987 Meetings
Personnel Management Office xtt:sf SRROUTAN SO
mte A R * Organization and functions:
58810- Education Department (6 documents) 58834 ;::Siggggcy Liaison Committee review of agenda
58813 8
58810~ Health and Human Services et al. (3 documents) ;

58812
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MEETINGS ANNOUNCED IN THIS ISSUE

58925

58932
58932

58933

58935

58936
58937

58964
58965
58965
58968

58981

58982
58982
58982

58984

58987

58987

ADMINISTRATIVE CONFERENCE OF THE UNITED
STATES

Select Committee on Ex Parte Communications,
9-19-80

DEFENSE DEPARTMENT

Army Department—

Board of Visitors, United States Military Academy,
10-2 through 10-4-80

Military Personal Properfy Symposium, 8-25-80
Office of the Secretary—

Defense Systems Management College, Board of
Visitors, 10-16-80

EDUCATION DEPARTMENT
Vocational Education National Advisory Council,
Executive Committee, 9-17-80

ENERGY DEPARTMENT

National Petroleum Council, Environmental
Conservation Subcommittee, 9-23-80

Voluntary agreement and plan of action to
implement the International Energy Program, 9-10,
9-11, 9-12, and 9-16-80

HEALTH AND HUMAN SERVICES DEPARTMENT
Alcohol, Drug Abuse, and Mental Health
Administration—

Rape Prevention and Control Advisory Committee,
9-26-80 3
Food and Drug Administration—

Consumer exchange, 9-9 and 9-25-80

Fertility and Maternal Health Drugs Advisory
Committee, 9-15 and 9-16-80

Leukapheresis Donor Safety Workshop, 10-8-80

INTERIOR DEPARTMENT

Land Management Bureau—

Multiple Use Advisory Council, Salmon District
Advisory Council, 10-2-80

Rock Springs District Advisory Council, 11-19-80
Roseburg District Advisory Council, 10-16-80
Shoshone District Advisory Council, 10-17-80

INTERNATIONAL DEVELOPMENT COOPERATION
AGENCY

Agency for International Development—
International Food and Agricultural Development
Board, 9-25-80

NATIONAL SCIENCE FOUNDATION
Concerns of National Science Foundation and
National Science Board, 9-13-80

OCEANS AND ATMOSPHERE NATIONAL ADVISORY
COMMITTEE
Meeting, 9-10 and 9-11-80

58871

"HEARINGS

ENERGY DEPARTMENT

Economic Regulatory Administration—
Retroactive amendments to “V" factor of refiner
cost allocation formulae, 10-16-80

ENVIRONMENTAL PROTECTION AGENCY

58954 Conservation and Solar Energy Program, 9-24 and
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Presidential Documents

Title 3—

The President

[FR Doc. 80-27463
Filed 9-3-80; 2:45 pm]
Billing cade 3195-01-M

Executive Order 12234 of September 3, 1980

Enforcement of the Convention for the Safety of Life at Sea

By the authority vested in me as President by the Constitution and the laws of
the United States of America, and in order to implement the International
Convention for the Safety of Life at Sea, 1974, it is hereby ordered as follows:

1-101. The International Convention for the Safety of Life at Sea, 1974, signed
at London on November 1, 1974, and proclaimed by the President of the United
States on January 28, 1980 (TIAS 9700), entered into force for the United States
on May 25, 1980.

1-102. The Secretary of State, the Secretary of the Department in which the
Coast Guard is operating, the Secretary of Commerce, and the Federal Com-
munications Commission shall (a) perform those functions prescribed in the
Convention that are within their respective areas of responsibility, and (b)
cooperate and assist each other in carrying out those functions.

1-103. (a) The Secretary of the Department in which the Coast Guard is
operating, or the head of any other Executive agency authorized by law, shall
be responsible for the issuance of certificates as required by the Convention.
(b) If a certificate is to include matter that pertains to functioins vested by law
in another Executive agency, the issuing agency shall first ascertain from the
other Executive agency the decision regarding that matter. The decision of
that agency shall be final and binding on the issuing agency.

1-104. The Secretary of the Department in which the Coast Guard is operating
may use the services of the American Bureau of Shipping as long as that
Bureau is operated in compliance with Section 25 of the Act of June 5, 1920, as
amended (46 U.S.C. 881), to perform the functions under the Convention. The
Secretary may also use the services of the National Cargo Bureau to perform
functions under Chapter VI (Carriage of Grain) of the Convention.

1-105. The Secretary of the Department in which the Coast Guard is operating
shall promulgate regulations necessary to implement the provisions of the
Convention.

1-106. To the extent that the International Convention for the Safety of Life at
Sea, 1974, replaces and abrogates the International Convention for the Safety
of Life at Sea, 1960 (TIAS 5780), this Order supersedes Executive Order No.
11239 of July 31, 1965, entitled “Enforcement of the Convention for the Safety
of Life at Sea, 1960."

1-107. Executive Order No. 10402 of October 30, 1952, entitled “Enforcement of
the Convention for the Safety of Life at Sea, 1948," is revoked.

oy (ZA

THE WHITE HOUSE,
September 3, 1980.
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[FR Doc. 80-27464
Filed 9-3-80; 2:46 pm]
Billing code 3195-01-M

Presidential Documents

Executive Order 12235 of September 3, 1980

Management of Natural Gas Supply Emergencies

By the authority vested in me as President by the Constitution and statutes of
the United States of America, including Section 304(d) of the Natural Gas
Policy Act of 1978 (92 Stat. 3387; 15 U.S.C. 3364(d)) and Section 301 of Title 3 of
the United States Code, and in order to assign management responsibility in
case of a natural gas supply emergency, it is hereby ordered as follows:

1-101. The functions vested in the President by Sections 301 through 304(c) of
the Natural Gas Policy Act of 1978 (92 Stat. 3381-3387; 15 U.S.C. 3361-3364(c))
are delegated to the Secretary of Energy; except for the authority to declare,
extend, and terminate a natural gas supply emergency pursuant to Section 301
thereof (15 U.S.C. 3361).

1-102. The functions vested in the President by Section 607 of the Public
Utility Regulatory Policies Act of 1978 (92 Stat. 3171; 15 U.S.C. 717z) are
delegated to the Secretary of Energy; except for the authority to declare,
extend, and terminate a natural gas supply emergency pursuant to Section 607
(a) and (b) thereof (15 U.S.C. 717z (a) and (b)).

1-103. The Secretary shall consult with the Administrator of the Environmen-
tal Protection Agency, the Director of the Federal Emergency Management
Agency, and the heads of other Executive agencies in exercising the functions
delegated to him by this Order.

1-104. All functions delegated to the Secretary by this Order may be redele-
gated, in whole or in part, to the head of any other agency.

1-105. All Executive agencies shall, to the extent permitted by law, cooperate
with and assist the Secretary in carrying out the functions delegated to him by
this Order.

s %/«_.
THE WHITE HOUSE, 'd””? “5

September 3, 1980.
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[FR Doc. 80-27543
Filed 9-4-80; 10:59 am|
Billing code 3195-01-M

Presidential Documents

Executive Order 12236 of September 3, 1980

Levels IV and V of the Executive Schedule

By the authority vested in me as President of the United States of America by
Section 5317 of Title 5 of the United States Code, in order to delete two
positions from and add one position to level IV of the Executive Schedule,
Section 1-101 of Executive Order No. 12154, as amended, is hereby further
amended as follows:

1-101. In subsection (a) delete “Senior Adviser to the Secretary, Department of
State” and substitute therefor “Counselor to the Secretary, Department of the
Treasury”.

1-102. In subsection (d) delete “Special Assistant to the Special Representa-
tive for Trade Negotiations, Office of the Special Representative for Trade

Negotiations."”
e //‘
'<% 717 R |

THE WHITE HOUSE,
September 3, 1980.
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|FR Doc. 80-27544
iled 8-4-80; 11:00 am]
Billing code 3195-01-M

Presidential Documents

Executive Order 12237 of September 3, 1980

Levels IV and V of the Executive Schedule

By the authority vested in me as President of the United States of America by
Section 5317 of Title 5 of the United States Code, in order to place two new
Deputy Under Secretary positions in level V of the Executive Schedule,
Section 1-102 of Executive Order No. 12154, as amended, is further amended
by adding thereto the following new subsections:

“(e) Deputy Under Secretary for Education, Department of Education.”
“(f) Deputy Under Secretary for Education, Department of Education.”.

T /‘
dm RS
THE WHITE HOUSE, i ;
September 3, 1980.
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NUCLEAR SAFETY OVERSIGHT
COMMITTEE

1 CFR Part 476

Privacy Act of 1974; Access
Regulations

AGENCY: Nuclear Safety Oversight
Committee.

ACTION: Final rule.

sumMMARY: The following final
regulations were drafted in accordance
with section (f) of 5 U.S.C. 552a, the
Privacy Act of 1974. The purposes of
these regulations are to establish
procedures by which an individual can
determine if the Committee maintains a
system of records which included a
record pertaining to that individual and
also to establish procedures for
individual access to the records for
purposes of review, amendment and/or
correction.

EFFECTIVE DATE: October 6, 1980.

FOR FURTHER INFORMATION CONTACT:
Neil Proto, General Counsel, Nuclear
Safety Oversight Committee, 1133 15th
Street, NW., Room 307, Washington,
D.C. 20005, (202) 853-8468.
SUPPLEMENTARY INFORMATION: The
Nuclear Safety Oversight Committee
(NSOC) was established by Executive
Order 12202 on March 18, 1980 to
monitor the progress of the utilities and
their suppliers, the Nuclear Regulatory
Commission, other federal agencies, and
state and local governments in
implementing the recommendations of
the President’s Commission on Three
Mile Island (Kemeny Commission) and
in improving the safety of nuclear
power. The Committee’s activities and
areas of inquiry were described in a
previous public notice, see 45 FR 51678,
August 4, 1980.

Since its inception, NSOC has
proceeded to properly organize itself

consistent with the requirements
promulgated by the Office of Personnel
Management (OPM) and the General
Services Administration (GSA), and in
accordance with applicable laws
governing advisory committees. The
purpose of this notice is to make public
the NSOC activities in three areas of
organization.

1. OPM'’s Approval of NSOC'’s
Regulations Governing Employees.
During its meeting of July 28, 1980,
NSOC adopted regulations governing
the conduct of its committee members,
employees and special government
employees, including financial
disclosure requirements. Pursuant to the
suggested recommendations of OPM
and GSA, NSOC modified OPM's
employee regulations [see 5 CFR
1001.735-102 (1980)], in order to make
them more applicable to the
Committee’s purpose and activities, and
adopted them. OPM approved NSOC's
adoption by letter of August 6, 1980. A
copy of the NSOC regulations and
OPM'’s letter of approval is available for
inspection at NSOC's office.

2. Rules of Procedure. During its
meeting of July 28, 1980, NSOC reviewed
and adopted Rules of Procedure
governing its meetings, hearings and
other activities. These Rules are based
on rules governing the operations of
other advisory committees, notions of
fairness and sound management, and
the importance of assuring the public
that NSOC is operating in an orderly
fashion. A copy of the NSOC Rules of
Procedure are available for inspection at
NSOC's office.

3. Privacy Act: Final Rules. On July
31, 1980, NSOC published proposed
Rules (45 FR 50772, July 31, 1980)
generally establishing a system of
maintaining records and according
access to those records by the persons
affected, in accordance with the Privacy
Act of 1974, see 45 FR 51011 (July 31,
1980). Interested persons were invited to
submit written comments within 30
days. None were received.
Consequently, the proposed rules are
hereby published in final form.'

*For the adoption document relating to the
systems of records, see the Notices section of this
issue of the Federal Register.

The following Part 476 will be added
to Title 1 of the CFR:

PART 476—PRIVACY ACT
IMPLEMENTATION

Sec.

4761 Purpose and scope,

476.2 Definitions.

476.3 Procedures for requests pertaining to
individual records in a records system.

476.4 Times, places, and requirements for
the identification of the individual
making a request.

476.5 Access to requested information by
the individual.

476.6 Request for correction or amendment
to the record.

476.7 Agency review of request for
correction or amendment of the record,

476.8 Appeal of an initial adverse agency
determination on correction or
amendment of the record.

476.9 Disclosure of record to a person other
than the individual to whom the record
pertains.

476.10 Fees.

Authority: 5 U.S.C. 552a; Pub. L. 93-579.

§476.1 Purpose and scope. ,
The purpose of the regulations are to:
(a) Establish a procedure by which an

individual can determine if the Nuclear

Safety Oversight Committee hereafter

known as the Committee maintains a

system of records which includes a

record pertaining to the individual; and
(b) Establish a procedure by which an

individual can gain access to a record
pertaining to him or her for the purpose
of review, amendment and/or
correction.

§476.2 Definitions.

For the purpose of these regulations:
(a) The term “individual” means a
citizen of the United States or an alien

lawfully admitted for permanent
residence;

(b) The term “maintain” includes
maintain, collect, use or disseminate;

(c) The term “record” means any item,
collection or grouping of infogmation
about an individual that is maintained
by the Committee, including, but not
limited to, his or her employment
history, payroll information, and
financial transactions and that contains
his or her name, or identifying number,
symbol, or other identifying particular
assigned to the individual, such as
social security number;

(d) The term “system of records™
means a group of any records under
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control of the Committee from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying
particular assigned to the individual;
and

(e) The term “routine use" means,
with respect to the disclosure of a
record, the use of such record for a
purpose which is compatible with the
purpose for which it was collected.

§ 476.3 Procedures for requests
pertaining to individual records in a records
system.

An individual shall submit a request
to the Administrative Officer to
determine if a system of records named
by the individual contains a record
pertaining to the individual. The
individual shall submit a request to the
Executive Director of the Committee
which states the individual's desire to
review his or her record.

§476.4 Times, places and requirements
for the identification of the individual
making a request.

An individual making a request to the
Administrative Officer of the Committee
pursuant to Section § 476.3 shall present
the request at the Committee offices,
1133 15th Street, N.W., Room 307,
Washington, D.C. 20005, on any business
day between the hours of 9:00 a.m. and
5:00 p.m. The individual submitting the
request should present himself or herself
al the Committee offices with a form of
identification which will permit the
Committee to verify that the individual
is the same individual as contained in
the record requested.

§476.5 Access to requested information
by the individual.

Upon verification of identity the
Committee shall disclose to the
individual the information contained in
the record which pertains to that
individual.

§476.6 Request for correction or
amendment to the record.

The individual should submit a
request to the Administrative Officer
which states the individual's desire to
correct or to amend his or her record.
This request is to be made in accord
with provisions of § 476.4.

§476.7 Agency review of request for
correction or amendment of the record.

Within ten working days of the receipt
of the request to correct or to amend the
record, the Administrative Officer will
acknowledge in writing such receipt and
promptly either:

(a) Make any correction or
amendment of any portion thereof which

the individual believes is not accurate,
relevant, timely, or complete; or

(b) Inform the individual of his or her
refusal to correct or to amend the record
in accordance with the request, and the
procedures established by the
Committee for the individual to request
a review of that refusal.

§ 476.8 Appeal of an initial adverse
agency determination on correction or
amendment of the record.

An individual who disagrees with the
refusal of the Administrative Officer to
correct or to amend his or her record
may submit a request for a review of
such refusal to the Executive Director,
Nuclear Safety Oversight Committee,
1133 15th Street, N.W., Room 307,
Washington, D.C. 20005. The Executive
Director will, not later than thirty
working days from the date on which
the individual requests such review,
complete such review and make a final
determination unless, for good cause
shown, the Executive Director extends
such thirty day period. If, after his or her
review, the Executive Director also
refuses to correct or to amend the record
in accordance with the request, the
individual may file with the Committee
a concise statement setting forth the
reasons for his or her disagreement with
the refusal of the Committee and may
seek judicial review of the Executive
Director's determination under 5 U.S.C.
552(g)(1)(A).

§476.9 Disclosure of record to a person
other than the individual to whom.the
record pertains.

The Committee will not disclose a
record to any individual other than to
the individual to whom the record
pertains without receiving the prior
written consent of the individual to
whom the record pertains, unless the
disclosure has been listed as a “routine
use” in the Committee's notices of its
system of records, or falls within one of
the special disclosure situations listed in
the Privacy Act of 1974 (5 U.S.C.
552a(b)).

§476.10 Fees.

If an individual requests copies of his
or her record, he or she shall be charged
ten cents per page, excluding the cost of
any search for review of the record, in
advance of receipt of the pages.

Neil Proto,

General Counsel.

[FR Doc. 80-26847 Filed 9-4-80; 8:45 am|]
BILLING CODE 6820-01-M

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 213

Excepted Service; Department of
Health and Human Services;
Department of Education

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: 1. This document changes the
headings for the Department of Health,
Education, and Welfare to "Department
of Health and Human Services™ and
adds a section for the Department of
Education to reflect the establishment of
the new department.

2. It also transfers the organizational
coverage of an excepted employment
authority under Schedule B previously
authorized for the Department of Health,
Education, and Welfare to the
Department of Education because the
functions of the program were
transferred to the Department of
Education. The authority excepts from
the competitive service 75 positions to
be filled by participants in midcareer
programs. This exception is continued
because it is impractical to
competitively examine for these
positions.

EFFECTIVE DATE: March 31, 1980.
FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,

Office of Personnel Management, 202—-

632-6000,

On position content: Edward G. Cook,

Department of Education, 202-245-

8366,

Office of Personnel Management,
Beverly M. Jones,
Issuance System Manager.

Accordingly, the heading of 5 CFR
213.3116 is revised; the heading of
§ 213.3216 is revised; § 213.3216(e) is
revoked; and § 213.3217 is added, as set
out below:

§213.3116 Department of Health and
Human Services.

* * * - *

§213.3216 Department of Health and
Human Services.
* * - * »
(e) [Revoked]
- - * *

*

§213.3217 Department of Education.

(a) Seventy-five positions, not in
excess of GS-13, of a professional or
analytical nature when filled by
persons, other than college faculty
members or candidates working toward
college degrees, who are participating in
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midcareer development programs
authorized by Federal statute or
regulation, or sponsored by private
nonprofit organizations, when a period
of work experience is a requirement for
completion of an organized study
program. Employment under this
authority shall not exceed 1 year.

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR 1954~
1958 Comp. p. 218)

[FR Doc. 80-27136 Filed 9-4-80; 8:45 am)

BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Health, Education, and Welfare;
Overseas Private Investment
Corporation; Department of Education

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: (1) This document changes
the name of the "Department of Health,
Education and Welfare" to the
“Department of Health and Human
Services”. (2) This document also
redesignates Overseas Private
Investment Corporation—this is an
editorial change only. (3) This
amendment also adds the Department of
Education and excepts certain positions
in the department from the competitive
service under Schedule C because they
are confidential in nature. Appointments
may be made to these positions without
examination by the Office of Personnel
Management.

EFFECTIVE DATE: March 31, 1980.

FOR FURTHER INFORMATION CONTACT:

On positition authority: William Bohling,
Office of Personnel Management, 202~
632-6000.

On position content: Martha Brooks,
Department of Education, 202-245-
8366.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, OPM is amending 5 CFR
Part 213 as follows:

(1) The heading of § 213.3316 is
revised to read as follows:

§213.3316 Department of Health and
Human Services.

(2) § 213.3317 is redesignated
§ 213.3323 to read as follows:

§ 213.3323 Overseas Private Investment
Corporation.

- - - * *

(3) A new § 213.3317 is added to read
as follows:

§213.3317 Department of Education.

(a) Office of the Secretary. (1) Two
Personal Assistants to the Secretary.

(2) One Personal Assistant to the
Under Secretary.

(b) Office of the Inspector General. (1)
One Personal Assistant to the Inspector
General,

(c) Office of the Assistant Secretary
for Public Affairs. (1) One Personal
Assistant to the Assistant Secretary.

(d) Office of the Assistant Secretary
for Civil Rights. (1) One Personal
Assistant to the Assistant Secretary.

(e) Office of the Assistant Secretary
for Elementary and Secondary
Education. (1) One Personal Assistant to
the Assistant Secretary.

(f) Office of the Assistant Secretary
for Postsecondary Education. (1) One
Personal Assistant to the Assistant
Secretary.

(g) Office of the Assistant Secretary
for Educational Research and
Improvement. (1) One Personal
Assistant to the Assistant Secretary.

(h) Office of the Assistant Secretary
for Vocational and Adult Education. (1)
One Personal Assistant to the Assistant
Secretary.

(i) Office of the Assistant Secretary
for Special Education and
Rehabilitative Services. (1) One
Personal Assistant to the Assistant
Secretary.

(i) Office of the Assistant Secretary
for Management. (1) One Personal
Assistant to the Assistant Secretary.

(k) Office of the Assistant Secretary
for Planning and Budget. (1) One
Personal Assistant to the Assistant
Secretary.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp., p. 218)

[FR Doc. 80-27137 Filed 9-4-80; 8:45 am]
BILLING CODE 8325-01-M

5 CFR Part 213

Excepted Service; Department of
Education

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment excepts
from the competitive service under
Schedule C two Executive Assistants to
the Assistant Secretary for
Management, Department of Education,
because they are confidential in nature,
Appointments may be made to these
positions without examination by the
Office of Personnel Management.

EFFECTIVE DATE: April 14, 1980.

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202~
632-6000.

On position content: Martha Brooks,
Department of Education, 202-245-
8366.

Office of Personnel Management.

Beverly M. Jones,

Issuance System Manager.

Accordingly, 5 CFR 213.3317(j)(2) is
added as set out below:

§ 213.3317 Department of Education.
Ld

* * . *

(i) Office of the Assistant Secretary
for Management. * * *

(2) Two Executive Assistants to the
Assistant Secretary.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp., p. 218)
[FR Doc. 80-27138 Filed 9-4-80; 9:45 am] ¥
BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Education

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment excepts
from the competitive service under
Schedule C one Personal Assistant to
the Secretary and one Private Secretary
to the General Counsel, Department of
Education because they are confidential
in nature. Appointments may be made
to these positions without examination
by the Office of Personnel Management.
EFFECTIVE DATE: April 15, 1980.

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202~
632-6000.

On position content: Martha Brooks,
Department of Education, 202-245-
8366.

Office of Personnel Management.

Beverly M. Jones,

Issuance System Manager.

Accordingly, 5 CFR 213.3317(a)(1) is
revised and (1) is added as set out below:
below:

§ 213.3317 Department of Education.

(a) Office of the Secretary. (1) Three
Personal Assistants to the Secretary.

» - - * -

(1) Office of the General Counsel. (1)
One Private Secretary to the General
Counsel.
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(5 U.S.C. 3301, 3302, E.O. 10577, 3 CFR 1954~
1958 Comp., p. 218)

[FR Doc. 80-27139 Filed 8-4-80; 8:45 am|

BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Education :

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

suMMARY: This amendment excepts
from the competitive service under
Schedule C one Steward (Personal Aide
to the Secretary) and two Attorney-
Advisors (Special Assistant to the
General Counsel), Department of
Education, because they are confidential
in nature. Appointments may be made
to these positions without examination
by the Office of Personnel Management.
EFFECTIVE DATE: April 22, 1980.
FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,
Office of Personnel Management, 202~
632-6000. ;
On position content: Martha Brooks,
Department of Education, 202-245—
8366.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3317(a)(3) and
(1)(2) are added as set out below:

§213.3317 Department of Education.
(a) Office of the Secretary. * * *
(3) Steward (Personal Aide to the

Secretary).

* * . * »

(1) Office of the General Counsel.

(2) Two Attorney-Advisors (Special
Assistant to the General Counsel).
(5 U.8.C. 3301, 3302; EO 10577, 3 CFR 1954-
1958 Comp., p. 218)
{FR Doc. B0-27140 Filed 9-4-80; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Education

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment excepts
from the competitive service under
Schedule C two Private Secretaries to
the Secretary and one Private Secretary
to each of the following: Under
Secretary; Deputy Under Secretary for

Interagency Affairs; Deputy Under
Secretary for Intergovernmental Affairs;
Assistant Secretary for Legislation;
Director, Bilingual Education and
Minority Language Affairs; and
Assistant Secretary for Non Public
Education, Department of Education
because they are confidential in nature.
Appointments may be made to these
positions without examination by the
Office of Personnel Management.
EFFECTIVE DATE: May 2, 1980.
FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,
Ofifice of Personnel Management, 202—
632-6000.
On position content: Martha Brooks,
Department of Education, 202-245-
8366.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3317(a) (1) and
(2) are revised;(a) (4) and (5), (m), (n),
and (o) are added as set out below:

§213.3317 Department of Education.
(a) Office of the Secretary. (1) Three
Personal Assistants and two Private
Secretaries to the Secretary.
{2) One Personal Assistant and one
Private Secretary to the Under
Secretary.

* * - * *

(4) One Private Secretary to the
Deputy Under Secretary for Interagency
Affairs.

(5) One Private Secretary to the
Deputy Under Secretary for
Intergovernmental Affairs.

* * * * *

(m) Office of the Assistant Secretary
for Congressional Legislative Affairs. (1)
One Private Secretary to the Assistant
Secretary for Legislation.

(n) Office of Bilingual and Minority
Language Affairs. (1) One Private
Secretary to the Director, Bilingual
Education and Minority Language
Affairs.

(o) Office of the Assistant Secretary
for Non Public Education. (1) One
Private Secretary to the Assistant
Secretary.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp., p. 218)

[FR Doc. 80-27141 Filed 9-4-80; 8:45 am)

BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Education

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment excepis
from the competitive service under
Schedule C two Special Assistants to
the Secretary, Department of Education,
because they are confidential in nature.
Appointments may be made to this
position without examination by the
Office of Personnel Management.
EFFECTIVE DATE: May 5, 1980.
FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,
Office of Personnel Management, 202-
632-6000.
On:position content: Martha Brooks,
Department of Education, 202-245-
8366.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3317(a)(6) is
added as set out below:

§ 213.3317 Department of Education.
(a) Office of the Secretary. * * *
(6) Two Special Assistants to the

Secretary.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~

1958 Comp., p- 218)

{FR Doc. 80-27142 Filed 9-4-80; 8:45 am|

BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Health and Human Services;
Department of Education

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment transfers
certain Schedule C positions from the
Department of Health and Human
Services to the Department of
Education, to reflect the establishment
of the new agency. This amendment also
revokes certain authorities from
Department of Health and Human
Services because they are no longer
needed.
EFFECTIVE DATE: May 5, 1980.
FOR FURTHER INFORMATION CONTACT:
On position authority: William Bohling,
Office of Personnel Management, 202
632-6000.
On position content: Martha Brooks,
Department of Education, 202-245-
8366.

Office of Personnel Management.

Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3316 (c), ()(7),
(qg) (5) and (9) and (r) are revoked and
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(g)(1) is revised and 213.3317 (c)(2), (d)
(2), (3), and (4), (e)(2), (p), (q), and [r) are
added as set out below:

§ 213.3316 Department of Health and
Human Services.
* - * * -

(c) [Revoked.]

(f) Office of the Assistant Secretary
for Legislation.* * *

(7) [Revoked.]

* * * * -

(q) Office of the Special Assistant to
the Secretary for Civil Rights. (1) One
Special Assistant to the Special
Assistant.

* - W - * -

(5) [Revoked.]
(9) [Revoked.]
(r) [Revoked.]

-

§213.3317 Department of Education.
* *

* L *

(c) Office of the Assistant Secretary
for Public Affairs.* * *

(2) One Assistant Commissioner for
Public Affairs.

* * - * *

(d) Office of the Assistant Secretary
for Civil Rights.* * * -

(2) One Director, Office of
Intergovernmental Affairs.

(3) One Special Assistant for Public
Affairs,

(4) One Special Assistant to the
Assistant for Public Affairs.

* - - * *

(e) Office of the Assistant Secretary
for Elementary and Secondary
Education.* * *

(2) One Special Assistant to the
Deputy Commissioner for Elementary
and Secondary Education.

* " * - *

(p) Office of Legislation. (1) One
Special Assistant to the Deputy
Assistant Secretary for Legislation
[Education).

- * * *

(q) Office of the Commissioner for
Education.

(1) One Staff Director, Federal
Interagency Commission on Human
Service Delivery Systems.

(2) Executive Commissioner for
Executive Operations,

(3) Three Special Assistants, two
Confidential Assistants, one Personal
Assistant, and one Executive Assistant
to the Commissioner,

(4) One Special Assistant to the
Executive Deputy Commissioner.

(5) Assistant Commissioner for
Educational Community Liaison.

(6) Director, Comprehensive School
Health, Bureau of School Improvement.

(7) Confidential Assistant to the
Deputy Commissioner, Bureau of School
Improvement.

(8) Executive Assistant to the Deputy
Commissioner, Bureau of Occupational
and Adult Education.

(9) One Special Assistant to the
Assistant Commissioner for Policy
Studies.

(10) One Confidential Assistant to the
Executive Deputy Commissioner for
Resources and Operations.

* * * - *

(r) Office of the Assistant Secretary
for Education. (1) One Confidential
Secretary, one Confidential Assistant,
two Special Assistants, and one
Executive Assistant to the Assistant
Secretary.

(2) One Confidential Assistant and
one Special Assistant to the Deputy
Assistant Secretary.

(3) One Special Assistant to the
Deputy Assistant Secretary for
Education (Policy Communication),

(4) One Confidential Assistant to the
Deputy Assistant Secretary (Policy
Development).

(5) One Confidential Assistant to the
Director, Institute of Museum Services.

(6) Assistant Director for Programs,
Institute of Museum Services.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~
1958 Comp., p. 218)

[FR Doc. 80-27143 Filed 9-4-80; 8:45 am]

BILLING CODE 6325-01-M

5 CFR Part 213

~ Excepted Service; Department of

Education

AGENCY: Office of Personnel
Management.

ACTION: Final rule,

SUMMARY: This amendment excepts
from the competitive service under
Schedule C certain positions at the
Department of Education because they
are confidential in nature. They are as
follows: one Assistant and one Special
Assistant to the Secretary, three
Assistants to the Executive Secretary,
Office of the Secretary; two Special
Assistants to the Under Secretary; one
Executive Assistant and two Special
Assistants to the Assistant Secretary,
Office of Public Affairs; one Executive
Assistant and two Special Assistants to
the Assistant Secretary, Office of
Legislation; one Executive Assistant and
two Special Assistants to the Assistant
Secretary, Office of Civil Rights; one
Executivé Assistant to the General
Counsel; one Executive Assistant to the

Inspector General; one Executive
Assistant and one Special Assistant to
the Assistant Secretary, Office of
Planning and Budget; one Executive
Assistant and two Special Assistants to
the Assistant Secretary, Office of
Special Education and Rehabilitative
Services; three Special Assistants to the
Assistant Secretary, Office of
Elementary and Secondary Education;
one Executive Assistant and two
Special Assistants to the Assistant
Secretary, Office of the Assistant
Secretary for Vocational and Adult
Education; three Special Assistants to
the Assistant Secretary, Office of the
Assistant Secretary for Postsecondary
Education; one Special Assistant to the
Director, Office of Bilingual Education
and Minority Languages Affairs; and

. one Executive Assistant and two

Special Assistants to the Assistant
Secretary, Office of Educational
Research and Improvement.
Appointments may be made to these
positions without examination by the
Office of Personnel Management.
EFFECTIVE DATE: May 7, 1980

FOR FURTHER INFORMATION CONTACT:

On position authority: William Bohling,
Office of Personnel Management, 202~
632-6000.

On position content: Martha Brooks,
Department of Education, 202—245—
8366.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, 5 CFR 213.3317(a)(6) is
revised and (a)(7) & (8), (b)(2), (c)(3),
(d)(5), (e)(3), (D)(2), (8)(2). (h)(2), (i}(2),
(k)(2), (1(3), (n)(2), and (p)(2) are added
as set out below:

§213.3317 Department of Education.

(a) Office of the Secretary. * * *

(6) Three Special Assistants and one
Assistant to the Secretary.

(7) Three Assistants to the Executive
Secretary.

(8) Two Special Assistants to the
Under Secretary.

* - - - .

(b) Office of the Inspector
General. * * *

(2) One Executive Assistant to the
Inspector General.

* - * * L3

(c) Office of the Assistant Secretary
for Public Affairs. * * *

(3) One Executive Assistant and two
Special Assistants to the Assistant
Secretary.

(d) Office of the Assistant Secretary
for Civil Rights. * * *
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(5) One Executive Assistant and two
Special Assistants to the Assistant
Secretary.

- - * . -

(e) Office of the Assistant Secretary
for Elementary and Secondary
Education, * * *

(3) Three Special Assistants to the
Agssistant Secretary.

* * - - *

(f) Office of the Assistant Secretary
for Postsecondary Education. * * *

(2) Three Special Assistants to the
Assistant Secretary,

- * * - *

(8) Office of the Assistant Secretary
for Educational Research and
Improvement. * * *

(2) One Executive Assistant and two
Special Assistants to the Assistant
Secretary.

. - * - *

(h) Office of the Assistant Secretary
far Vocational and Adult Education.

L 1%

(2) One Executive Assistant and two

Special Assistants to the Assistant
Secretary.

- - - -

(i) Office of the Assistant Secretary
for Special Education and
Rehabilitative Services. * * *

(2) One Executive Assistant and two
Special Assistants to the Assistant
Secretary.

* * * - *

(k) Office of the Assistant Secretary
for Planning and Budget. * * *

(2) One Executive Assistant and one
Special Assistant to the Assistant
Secretary.

. - * - -

(1) Office of the General Counsel.

(3) One Executive Assistant to the
General Counsel.

" * * * *

(n) Office of Bilingual and Minority
Language Affairs. * * *

(2) One Special Assistant to the
Assistant.

* * * - *

(p) Office of Legislation. * * *-

(2) One Executive Assistant and two
Special Assistants to the Assistant
Secretary.

(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954~
1858 Comp., p. 218)

|FR Doc. 80-27144 Filed 6-4-80; 8:45 am|

BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 910

[Lemon Regulation 268)

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
lemons that may be shipped to market
during the period September 7-13, 1980.
Such action is needed to provide for
orderly marketing of fresh lemons for
this period due to the marketing
situation confronting the lemon industry.

EFFECTIVE DATE: September 7, 1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.

SUPPLEMENTARY INFORMATION: Findings.
This regulation is issued under the
marketing agreement, as amended,-and
Order No. 910, as amended (7 CFR Part
910), regulating the handling of lemons
grown in California and Arizona. The
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674). The action is based upon the
recommendations and information
submitted by the Lemon Administrative
Committee, and upon other information.
It is hereby found that this action will
tend to effectuate the declared policy of
the act.

This action is consistent with the
marketing policy for 1979-80 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on July 8, 1980. A
final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
September 2, 1980 at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
lemons deemed advisable to be handled
during the specified week. The
committee reports the demand for
lemons continues very slow.

It is further found that there is
insufficient time between the date when
information became available upon
which this regulation is based and when
the action must be taken to warrant a 60
day comment period as recommended in

E.O. 12044, and that it is impracticable
and contrary to the public interest to
give preliminary notice, engage in public
rulemaking, and postpone the effective
date until 30 days after publication in
the Federal Register (5 U.S.C. 553). It is
necessary to effectuate the declared
purposes of the act to make these
regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

§910.568 Lemon Regulation 268.

Order. (a) The quantity of lemons
grown in California and Arizona which
may be handled during the period
September 7, 1980, through September
13, 1980, is established at 150,000
cartons.

(b) As used in this section, “handled"
and “carton(s)" mean the same as
defined in the marketing order.

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)
Dated: September 4, 1980.
D. S. Kuryloski,
Deputy Director, Fruit and Vegetable
Division,
Agricultural Marketing Service.
[FR Doc. 80-27589 Filed 9-4-80; 12:51 pm]
BILLING CODE 3410-02-M

Farmers Home Administration

7 CFR Part 1951

[FCDA No. 10.406 Farm Operating Loans]
Servicing and Collections; Account
Servicing Policies

AGENCY: Farmers Home Administration,
USDA.

" ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations pertaining to the
consolidation or rescheduling of limited
resource operating loans. The intended
effect of this action is to require that all
consolidation or rescheduling of limited
resource operating loans be made at not
less than the current limited resource
interest rate. This action is taken as a
result of an Administrative review.

EFFECTIVE DATE: August 5, 1980.

FOR FURTHER INFORMATION CONTACT:
Ron Thelen, Production Loan Officer,
Production Loan Division, Room 5313,
14th and Independence Avenue, SW.,
Washington, DC 20250, telephone 202-
447-2288.

The Final Impact Statement
describing the options considered in
developing this final rule is available on
request from the Office of the Chief,
Directives Management Branch, Farmers
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Home Administration, Room 6346, South
Agriculture Building, Washington, DC
20250.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed under the
USDA procedures established-in
Secretary’s Memorandum No. 1955 to
implement Executive Order 12044, and
has been classified "not significant.”
On April 23, 1980, FmHA published a
proposal in the Federal Register (45 FR
27453) to amend § 1951.33(c)(5) of
Subpart A of Part 1951, Chapter XVIII,
Title 7, Code of Federal Regulations.
One comment was received from the
Small Business Administration which
inquired about the effect of proposed
changes in small businesses. FmHA
does not anticipate any significant
adverse impacts on small business as a
result of this action. This instruction
does not directly affect any FmHA
programs or projects which are subject
to A-95 clearing house review,
Accordingly, as amended,
§ 1951.33(c)(5) of Subpart A of Part 1951
reads as follows:

§ 1951.33 Deferral, consolidation and
rescheduling of OL, EM and EE loans made
for Subtitle B purposes.

- - L - -

(c) Consolidation and rescheduling
OL loans. * * *

(5) The interest rate for consolidated
or rescheduled loans will be the current
interest rate for OL loans made to
regular or limited resource loan
borrowers, as appropriate. Limited
resource loan interest rates will be
stated in increments of whole numbers
and may be increased to the current OL
rate or decreased to not less than the
current limited resource interest rate set
out in Exhibit B of FmHA Instruction
44041 (available from any FmHA office),
in accordance with a borrower’s
repayment ability.

. » . * *

This document has been reviewed in
accordance with FmHA Instruction
1901-G, “Environmental Impact
Statements. It is the determination of
FmHA that the proposed action does not
constitute a major Federal action
significantly affecting the quality of the
environment and in accordance with the
National Environmental Policy Act of
1969, Pub. L. 91-190, an Environmental
Impact Statement is not required.

(7 U.S.C. 1989; 5 U.S.C. 301; delegation of
authority by the Secretary of Agriculture, 7
CFR 2.23; delegation of authority by the
Assistant Secretary for Rural Development, 7
CFR 2.70)

Dated: August 11, 1980.
Gordon Cavanaugh,
Administrator, Farmers Home
Administration.

{FR Doc. 80-27218 Filed 8-4-80; 8:45 am]
BILLING CODE 3410-07-M

Food Safety and Quality Service

" 9 CFR Parts 317, 318 and 381

Use of Certain Proteolytic Enzymes in
Certain Meat and Poultry Products

AGENCY: Food Safety and Quality
Service, USDA.

ACTION: Final rule.

SUMMARY: This rule amends the Federal
meat inspection regulations to permit
the use of aspergillus oryzae, aspergillus
flavus oryzae group, bromelin, ficin, and
papain as proteolytic enzymes to
tenderize the muscle tissue of all cuts of
meat. In addition, this rule amends the
Federal poultry products inspection
regulations to permit the use of these
proteolytic enzymes to tenderize the
muscle tissue of mature poultry, Under
the current regulations, these proteolytic
enzymes are only authorized for use to
tenderize the muscle tissue of beef cuts.
This rule also limits the weight gain
from the application of the solution
containing the approved proteolytic
enzymes to the untreated meat or
mature poultry, to 3 percent above the
weight of the untreated meat or mature
poultry. This rule also amends the
Federal meat and poultry products
inspection regulations to provide that
meat and poultry muscle tissue that has
been tenderized with a proteolytic
enzyme shall bear a statement on the-
label contiguous to the product name
indicating the presence of the enzyme.
This rule will allow for expanded
supplies of meat and poultry products at
the retail market.
EFFECTIVE DATE: October 6, 1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Hibbert, Director, Meat
and Poultry Standards and Labeling
Division, Compliance Program, Food
Safety and Quality Service, U.S.
Department of Agriculture, Washington,
DC 20250, (202) 447-6042. The Final
Impact Statement describing the options
considered in developing this final rule
and the impact of implementing each
option is available on request from the
above-named individual.
SUPPLEMENTARY INFORMATION:
Significance

This final rule has been reviewed

under USDA procedures established in
Secretary's Memorandum 1955 to

implement Executive Order 12044, and
has been classified "significant.”

Background

Approval of Substances for Use in the
Preparation of Meat Products

The present Federal meat inspection
regulations (9 CFR 318.7) permit the use
of aspergillus oryzae, aspergillus flavus
oryzae group, bromelin, ficin, and
papain as proteolytic enzymes to
tenderize the muscle tissue of cuts of
beef. These substances currently are
considered generally recognized as safe
for use in human food by the Food and
Drug Adminiswation (FDA). In this

_ connection, FDA has proposed to affirm

the generally recognized as safe status
of papain as a direct human food
ingredient (43 FR 31349, July 21, 1978).

The Department had received
requests from the meat industry-to
permit the use of certain proteolytic
enzymes to tenderize pork muscle
tissue. In connection with those
requests, the Department received data
from the industry which showed that
meat from larger and older swine is
effectively tenderized by the action of
these enzymes. The Department also
conducted a taste panel which
concluded that the enzyme treatment of
pork muscle tissue makes the meat from
larger and older swine more palatable,

On the basis of the previous findings
for beef and the current information
available on pork, on June 1, 1979, the
Department published a proposal in the
Federal Register (44 FR 31665-31667)
which would permit the use of such
proteolytic enzymes for use in pork as
well as other meat cuts, subject to
inspection under the Federal Meat
Inspection Act, such as lamb, mutton,
and goat (chevon).

Approval of Substances for Use in
Certain Poultry Products

The Department also had been
petitioned by Agway, Inc., Syracuse,
New York, to amend the Federal poultry
products inspection regulations to allow
the use of proteolytic enzymes to
tenderize mature poultry muscle tissue.
Industry proposals claimed that this
action would enhance producer
marketing prospects for the
approximately 250 million mature
chickens marketed annually.
Approximately 85 percent of these
mature chickens are old hens culled
from egg-laying flocks because they are
no longer economically productive. The
remainder are old birds from poultry
breeder flocks. The poultry meat from
these mature chickens is generally
tough, dry, and sinewy. As a result, the
market for such poultry meat is limited.
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Industry proponents indicated that if
proteolytic enzymes were permitted for
such poultry meat, the profitability of
commercial egg production would
significantly improve.

Poultry technologists, in evaluating
this situation on behalf of producers,
developed a method for tenderizing the
tissue derived from the older birds by
using a proteolytic enzyme (papain) in a
manner similarly used for treating tissue
from cattle, The Department has
observed the tests conducted by the
industry, examined the treated muscle
tissue, conducted its own taste panel,”
and evaluated other available data. The
tests show that the use of papain as a
proteolytic enzyme softens and
tenderizes poultry muscle tissue from
fowl. Because of the similarities
between papain and the other
proteolytic enzymes, the Department
believes that aspergillus oryzae,
aspergillus flavus oryzae group,
bromelin, and ficin would soften and
tenderize poultry muscle tissue in the
same manner as papain.

Thus, the Department, in the same
Federal Register publication of June 1,
1979, discussed above, proposed to
permit the use of these tenderizing
substances in mature poultry, which is
defined in section 381.170 of the poultry
products inspection regulations (9 CFR
381.170). The proposal did not apply to
immature poultry which comprises the
overwhelming proportion of poultry
processed under Federal inspection,
such as broilers, since these birds are by
definition tender-meated.

Restrictions on Use

In proposing to permit the use of
certain proteolytic enzymes, as
discussed above, the Department also
proposed to permit the use of these
enzymes only under certain conditions:

Amount Limitations

1. Cooked Product. The Department
proposed a limitation on the weight gain
of the finished product if cooked at the
official establishment. Meat cuts or
poultry can be cooked after enzyme
treatment prior to leaving the official
establishment. In the expected cooking
process, the normal processing effect is
that products lose moisture rather than
gain moisture during cooking. The
proposal specified a limit for the weight
of the finished product if cooked. It was
proposed that, if the product is cooked,
the weight of the finished product shall
not be greater than the weight of meat
cuts or poultry prior to application of the
solution containing the enzyme
treatment.

2. Uncooked Product. The Department
also proposed extending the present 3

percent weight gain limitation on the
amount of proteolytic enzymes
permitted to be used in uncooked beef
cuts to all uncooked meat cuts and
mature poultry. Federal meat inspection
regulations (9 CFR 318.7) currently
provide that solutions containing
approved proteolytic enzymes applied
or injected into cuts of beef shall not
result in a gain of more than 3 percent
above the weight of the untreated
products. The Department reviewed the
3 percent limitation on the weight gain
of the uncooked product and found that
the 3 percent limitation was sufficient
for the purpose of softening tissue for all
of the uncooked product.

Labeling Requirements

In addition to the limitation on the
amount of weight gain permitted for
cooked and uncooked meat and poultry
products to which enzymes are applied
or injected, the Department proposed
that the labels for such products include
a prominent descriptive statement, such
as "Dipped in a Solution of [approved
enzyme],” appearing on the label
contiguous to the product name. This
labeling requirement would apply to all
products prepared under Federal
inspection and to all products treated
with the enzymes at the retail
establishments, including those
establishments exempt from Federal
inspection requirements.

The adulteration and misbranding
provisions of the Federal Meat
Inspection Act and the Poultry Products
Inspection Act, other than the
requirement of the official inspection
legend, apply also to custom operations
and other operations exempted from
routine inspection under the Acts (see
Attorney General's opinion of August 17,
1972, Vol. 42, Op. No. 44; 21 U.S.C. 623(c)
and 464(d)). Therefore, it was also
proposed that the current labeling
requirement contained in § 317.8(b)(25)
of the Federal meat inspection
regulations (9 CFR 317.8(b)(25)) be
deleted. This requirement currently
provides that the descriptive statement
that a product contains a proteolytic
enzyme only appear on the label if a
proteolytic enzyme has been used on a
product prepared in an official
establishment.

Final Action

Based on a review of the comments
and the data available to the
Department during the development of
the proposal, the Department has
determined that this proposed rule
should become a final regulation. In
finalizing this rule, the Department has
determined that modifications are
necessary in order to avoid

misinterpretation and to clarify the rule.
The proposal stated that:

“If the product is cooked, the weight
of the finished product shall not be
greater than the weight of the raw meat
(poultry) cuts prior to enzyme
treatment.”

While considering the comments,
departmental officials became
concerned that this language in the
proposal might be misconstrued. This
language could be interpreted to
authorize unlimited addition of the
solution containing the proteolytic
enzyme and water to the raw meat and
poultry as long as the cooked product
did not exceed the weight of the
untreated raw product. This was not the
intent of the proposal.

Cooking reduces raw meat and
poultry weight as fat and moisture are
lost. The current inspection regulations
for meat and poultry do not permit
moisture to be added to a product to
compensate for cooking loss (shrinkage),
except as specifically provided, e.g., in
cured products. Traditionally, such
compensation has been achieved
through price mechanisms.

It is the intent of this regulation that
the use of the enzyme solution be
limited to 3 percent of the raw meat
weight. Therefore, both cooked and
uncooked meat and poultry products
which contain the enzyme solution are
treated identically and the weight
limitation gain will be based on the
untreated product or the raw meat
weight, Therefore, the previously
discussed language relating to the
limitation on use of the enzyme solution
in cooked products has been deleted
from the final rule.

In addition, the Department in
finalizing the rule is requiring a
descriptive statement for use on the
labels of meat and poultry products to
which an enzyme is applied or injected.
Numerous comments received by the
Department stated that consumers
desired specific labeling when a product
was tenderized with an enzyme. The
Department believes that a statement
which would advise of the purpose of
the addition of a food additive, such as
“Used as s tenderizer,"” is more
descriptive than a statement that
advises the process in which the food
additive is applied; i.e., dipped or
injected. Therefore, the final rule has
been modified to require the use of the
statement on the label: “Tenderized
with [approved enzyme]." For those
meat food products which currently
have approved labels indicating the
usage of phrases other than “tenderized
with [approved enzyme],” the
Department believes that a reasonable
period of time should be granted to
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processors and packers to exhaust
existing supplies of such approved
labels. Accordingly, the Department will
allow continued use of such currently
approved labels for up to 1 year from the
effective date of this regulation.

One final point has been clarified in
the final rule concerning the labeling of
products in which an approved
proteolytic enzyme has been applied or
injected. As mentioned previously, the
proposal limited the amount of solution
to be applied or injected into the
product. The proposal stated that
“Solutions, consisting of water, salt,
monosodium glutamate, and approved
proteolytic enzyme" would be limited.
This statement was intended solely to
be an example of the types of solution
that could be utilized on the product and
not a requirement that the solution
contain water, salt, monosodium
glutamate and approved enzymes since
the solution used for tenderization
actually consists of water and approved
enzymes. The final rule clearly states
that the solution consists of water and
the approved proteolytic enzymes. In
order to ensure that consumers will be
informed if a solution contains
substances other than water and
proteolytic enzymes, the final rule also
requires that “Any other approved
substance which may be used in the
solution shall also be included in the
descriptive statement” used in the
labeling of the products.

Options Considered

Three options were considered by the
Department during development of this
final rule:

1. Deny the request for expansion of
proteolytic enzyme use. This option was
rejected because it does not provide
equal treatment to producers and
processors of pork, sheep, and poultry
that compete with beef producers and
processors that currently are permitted
to use proteolytic tenderization. The
efficacy of proteolytic tenderization has
been demonstrated for these animals.

2. Permit proteolytic enzyme
tenderization of all red meat and
poultry. This option was rejected
because efficacy could not be
demonstrated for young poultry, such as
broilers. Immature poultry are by
definition tender-meated, and, therefore,
do not need to be tenderized.

3. Permit proteolytic enzyme
tenderization of all red meat and mature
poultry. This option was chosen because
it meets the marketing needs of farmers
and processors, and provides for
expanded wholesome meat and poultry
food products to consumers.

Comments to Proposal

The June 1, 1979, Federal Register
notice announcing the proposal included
a solicitation for comments and
established a comment period from June
1 through August 1, 1979. In response to
requests from interested parties, the
comment period was reopened from
August 10 through September 10, 1979
(44 FR 47098).

A total of 705 comments were
received during the two comment
periods, most of which were from
individuals. The majority of comments
involved concerns of the health
consequences resulting from the
addition of enzymes or salt to meat and
poultry. Over 95 percent of the
comments were apparently in response
to newspaper articles which did not
report the complete text of the proposal;
therefore, the commenters were
unaware of the labeling provisions
provided for in the proposal.

The comments raised concerns
expressed along the following lines
which will be discussed individually:

1. Allergies on the part of some
consumers to enzymes, specifically
papain.

2. Too many additives already in
foods, and these additives may cause
cancer.

3. Tenderization would allow extra
water to be added to meat and poultry.

4. Federal government favors industry.

5. Tenderization would allow tough or
spoiled meat or poultry to be utilized by
industry.

6. Tenderized products should bear
informative labeling.

7. Tenderizers create an unusual or
bad taste in meat and poultry and also
result in a mushy texture to meat and
poultry.

8. Consumers should have the right to
choose between tenderized and
untenderized meat and poultry and be
free to add their own tenderizers if they
so desire,

9. The proposal would have resulted
in more salt being added to meat and
poultry, which would be a burden {o
persons on salt-restricted diets.

10. The safety of many substances on
the generally recognized as safe (GRAS)
list is questionable, and the enzymes
may harm various body organs.

11. Tenderization would increase the
cost of treated meat and poultry.

12. The need for the use of enzymes
on meat and poultry is questionable.

1. Potential Allergies to Papain.
Possible allergic reactions to papain
present a serious problem to many
people. Eighty-six commenters reported
that they are allergic to papain and
suffered allergic reactions to varying

degrees after eating meat tenderized
with papain. Additionally, five doctors
reported that patients under their care
had allergies to tenderizers. Two
professors from the University of
Minnesota Medical School reported that
allergies to tenderizers were fairly
common among allergic persons. Those
individuals, allergic to papain,
expressed a fear that they would no
longer be able to purchase meat or
poultry without tenderizers.

The Department recognizes that
allergies to tenderizing enzymes are well
documented. These enzymes are
proteins and, therefore, some degree of
allergy would be expected as with other
proteins. According to the U.S.
Department of Health and Human
Services (HHS) (formerly the
Department of Health, Education and
Welfare (HEW])), although experts are
not certain how many Americans suffer
from symptoms of allergic reactions to
food, a conservative estimate indicates
that approximately 31,000,000
Americans, or 15 out of every 100, suffer
from one or more significant allergies.
Of these, nearly 9,000,000 may have
allergic reactions to foods, drugs, or bee
stings. Some of the more common food
allergies are fish and seafood, berries,
nuts, eggs, cereals, milk, beef, pork,
chocolate, legumes such as beans and
peanuts, peaches, cherries, almonds,
crabs, lobsters, shrimp, apples, pears,
oysters, clams, tomatoes, green peppers,
rye, wheat, pumpkin, cucumbers, and
cantaloupes (HEW Pub. No. (NIH) 74—
533). 5

It is not the policy of the Department
to limit or prohibit the distribution and
sale of all these foods because of
possible allergic reactions to them. The
Federal meat and poultry products
inspection Acts require all ingredients of
a food to be identified on a label in an
ingredient list. Therefore, by reading the
list of ingredients on the package label,
individuals can avoid the food
ingredients to which they are sensitive.

In developing this regulation, the
Department recognized the importance
of informing the consumer of the
presence of the approved enzymes in
tenderized meat and mature poultry.
The use of such meat and poultry
tenderizers is optional, but if used, the
presence of the enzymes must be shown
by a statement on the label contiguous
to the product name which is clearly
visible to the consumer.

Enzymes have been widely used for
quite some time in the cheese, brewing,
dairy, and baking industries. The use of
these enzymes in these industries has
not created a serious health problem for
allergic persons. Meat and poultry
products containing certain approved
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enzymes will be clearly labeled showing
the presence of these enzymes, thereby
allowing persons allergic to these
substances to avoid them,

2. Excessive Additives in Foods. Many
individuals stated that meat and poultry
already contain too many additives.
Several individuals compared enzymes
to pesticide residues.

The Department does not authorize
the use of substances without a
thorough investigation. The FDA
requires the proponent of any food
additive to furnish data showing the
additive is safe. Under the Federal Meat
Inspection Act and the Poultry Products
Inspection Act, any food additive which
is not safe under the Federal Food, Drug,
and Cosmetic Act is prohibited as an
adulterant in meat and poultry products.
The Department also obtains data from
the proponent of the use of an additive
to determine whether the substance will
otherwise adulterate meat or poultry
products.

3. Tenderization Would Allow Extra
Water to be Added to Meat and Poultry.
Comments were received from 12
individuals who believe that excessive
amounts of water would be added to
meat and poultry if the proposal were
adopted.

Under the Federal meat inspection
regulations, the Department has, for
many years, permitted the addition of a
solution consisting of water and the
approved proteolytic enzymes to beef
cuts in the process of tenderizing beef
with enzymes, provided it does not
result in a gain of more than 3 percent
above the weight of the untreated
product. Upon review, the Department
has retained the 3 percent maximum
weight gain level in this final rule.

As it was previously discussed, the
proposal also contained a requirement
that products cooked after enzymatic
treatment shall not be greater than the
weight of the meat or poultry product
before enzyme treatment. The
Department now believes that this
statement could be misinterpreted to
allow cooked meat or poultry to be
treated with enzymes, or to allow
excessive amounts of water to be added
prior to cooking. For clarity, this
reference has been deleted in this final
rule. Water limitations for specific
cooked products already exist in the
meat and poultry inspection regulations.
These limitations, in conjunction with
the 3 percent weight gain limitation of
this rule, will control the amount of
water permitted in products.

4. Federal Government Favors
Industry. Thirty-three comments were
received which accused USDA of
allowing the industry to recondition
products for resale to the public, thereby

permitting increased industry profits.
These comments were all from private
individuals, The Department has
required extensive testing to show the
effective use of enzymes. Enzyme tests
for the use of enzymes on pork products
have been in progress for 10 years. The
tests on poultry have extended over the
last 2 years. Thus, USDA required the
proponents to show that they could meet
various restrictions before publishing
the proposal.

5. Tenderizers Would Allow Tough or
Spoiled Meat or Poultry to be Utilized
by Industry. Several comments stated
that spoiled or tough meats would be
used. The Federal meat and poultry
products inspection Acts prohibit the
preparation and distribution of
adulterated meat and poultry products.
Sections 1(m)(3) and 4(g)(3) of the
Federal Meat Inspection Act (21 U.S.C.
601(m)(3)) and the Poultry Products
Inspection Act (21 U.S.C. 453(g)(3)) state
that meat and poultry products are
adulterated if, among other things, they
consist in whole or in part of any filthy,
putrid, or decomposed substance or are
for any other reason unsound,
unhealthful, unwholesome, or otherwise
unfit for human food. Therefore, the
USDA inspectors may not allow spoiled
or adulterated meat or poultry to be
used as human food.

The intent of this rule is to allow meat
and poultry from mature animals to be
used in more ways. The acceptance of
the tenderized product is and will
continue to be defined by consumer
decisions in the marketplace. Under
current regulations, since the demand
for such products is relatively low, the
tougher cuts of meat and poultry which
are derived from mature animals are
generally used only in products where
they are subjected to long periods of
moist cooking such as in canned soups
or stews. These products may also be
mechanically tenderized by grinding or
chopping. The use of tenderizing
enzymes will allow such meat and
poultry to be used, like other meat and
poultry cuts, in foods that are ready-to-
eat and ready-to-cook. There is no
question that the tenderizing enzymes
are efficacious, i.e., that they accomplish
the intended effect of making the
product more tender, The Administrator
has reviewed the current use of these
enzymes to tenderized beef cuts and the
information developed during this
rulemaking proceeding. Upon review, he
has determined that the use of these
proteolytic enzymes as a tenderizer with
the labeling required by this rule, would
not reduce the quality of the products or
make the products appear of greater

value or otherwise adulterate the
products.

8. Tenderized Products Should Bear
Informative Labeling. Some commenters
opposing the proposal stated many
times that tenderized products should be
labeled to show the enzyme used. This
rule requires all products treated with
certain enzymes to show, in a phrase
immediately following the product
name, the enzyme used. This rule also
requires all meat tenderized at the retail
level to be labeled to show the presence
of the specified enzymes. In addition,
the rule has been amended to require
the use of the phrase “Tenderized with
(approved enzyme)" to more fully advise
consumers of the purpose of the enzyme.

7. Tenderizers Create an Unusual or
Bad Taste in Meat and Poultry and Also
Result in a Mushy Texture. Some
comments were received objecting to
the taste and texture of the tenderized
meats. Although some individuals may
find products treated with proteolytic
enzymes unpalatable, such personal
preferences do not provide a basis for
the Department to limit the use of these
substances. Moreover, a product’s taste
or texture may be affected by many
factors other than the addition of
proteolytic enzymes. It would be
inappropriate to prohibit the use of
these tenderizers which may be one of
many factors involved in the
development of the product's taste or
texture. )

8. Consumers Should Have the Right
to Choose Between Tenderized and
Untenderized Meat and Poultry and Be
Free To Add Their Own Tenderizers If
They So Desire. A great many
commenters expressed the wish to be
able to tenderize meat at home, This
rule does not require that all meat be
tenderized, nor will it remove
untenderized meat from the market.
Consumers will still be able to purchase
fresh, untenderized meat and prepare it
as they desire at home. The Department
believes that tenderized meat and
poultry will be used predominantly in
preparing convenience foods or ready-
to-eat items which could not be made
from the tough, untenderized meat or
poultry. 4

9. This Rule Would Result in More
Salt Being Added to Meat and Poultry
Which Would Be a Burden to Persons
on Salt Restricted Diets. One hundred
and forty-seven comments were
received stating that too much salt is
being used in foods. Seven of these were
in favor of the proposal if salt were not
required to be used.

These comments were from persons
on salt-restricted diets who believed
that salt would be added along with the
enzymes. This information was gathered
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from an analysis of a widely circulated
newspaper article reporting on the
Department's proposal. The newspaper
article quoted an example of the
labeling to be required which includes a
qualifying phrase such as “tenderized
with a solution of water, salt, flavoring
and papain.” These consumers,
therefore, believed that the approval of
papain as a tenderizer was also the
approval of the use of salt in such
products. This rule does not require salt
to be added with the enzymes. Salt is
already authorized for use in all meat
and poultry products and this rule does
not affect the use of salt.

10. The Safety of Many Substances on
the GRAS List is Questionable and the
Enzymes Would Harm Various Body
Organs. Several commenters stated that
they do not believe that GRAS
substances are really safe and that the
enzymes would harm various parts of
the body. Some commenters stated that
things declared safe today would not be
called safe 5 years from now.

Substances on the GRAS list are
currently being studied and reviewed to
determine if there is any available
evidence to show that they are harmful.
Historically, substances on the GRAS
list have been permitted in food based
on their long history of use. FDA is
currently reviewing the GRAS list and
reevaluating substances based on
available information.

As noted above, FDA has published a
proposal to affirm the GRAS status of
papain (43 FR 31349). As part of its
ongoing review of GRAS substances,
FDA has also received and reviewed a
report from the American Society of
Experimental Biology which concludes
that papain is safe for human
comsumption. Copies of the report of the
Society's Select Committee on GRAS
Substances are available from the
National Technical Information Service,
5285 Post Royal Road, Springfield,
Virginia 22161.

These enzymes occur naturally in
plants and have been used for centuries
by various people to tenderize meat.
There is no evidence that enzymes
directly harm any part of the body when
use as a tenderizer.

11. Tenderization Would Increase the
Cost of Treated Meat and Poultry. Fifty
commenters expressed concern that the
tenderizing procedure would increase
the production costs of the meat
processor who would pass the increased
cost on to the consumer.

The meat and poultry from older
animals are not generally sold at the
retail level. The public demand for
better grades of meat and poultry has
limited the utilization of breeding
animals and egg-laying poultry as food

sources. Consequently, the farmer has a
very limited market for these mature
animals and poultry.

This situation of a large supply and a
small demand has resulted in a very low
price for mature animals and poultry.
The use of tenderizers would expand the
uses of these animals and poultry as
food. The lower original cost of the
animals and poultry would enable the
processor to offer the consumers more
products at lower costs, whereas
without tenderizing, most of this meat
and poultry would not enter the retail
market.

This action is not expected to have a
significant effect on the retail prices of
red meat or poultry products. The
proportion of meat and poultry affected
by this action is relatively small. The
proportions of each class affected are
estimated as follows: pork, 6 percent;
lamb and mutton, 7 percent; chicken, 5
percent; and turkey, 1 percent,
Furthermore, the animal supply suitable
for such processing may expand as a
result of this action. Consumers are
unlikely to experience price changes
since these animals comprise such a
small proportion of the total supply.

This action could increase the farm
income of producers of eggs, sheep, and
feeder pigs as a result of higher
slaughter prices received from the sale
of hens, turkeys, sheep, sows, and boars.
The effect on egg producers may result
in some reduction of retail egg prices
since the increased return for spent hens
would generally lower egg production
costs.

12. The Need for the Use of Enzymes
on Meat and Poultry Is Questionable.
The last objection to the proposal was
based on the need for tenderizing. Many
people stated that there is no need for it,
that consumers could tenderize the meat
and poultry at home, and that tough
meat may be preféerred because it
exercises the teeth and gums.

The meat and poultry from older
animals is very tough and not suited for
roasting, broiling, or frying. There is no
demand for this class of meat or poultry
in the retail market; therefore, the
utillization of breeding stock and egg-
laying poultry as food sources is very
limited. The application of a tenderizer
to this class of meat and poultry makes
it possible to prepare a tender product
with the meat and poultry from older
animals regardless of the method of
cooking,

This rule will not affect the beef
presently on the market. Not all beef
cuts are tenderized even though the
current Federal meat inspection
regulations authorize the cuts to be
tenderized. Therefore, the Department
believes that there will still be

untenderized meat available for those
desiring tougher cuts after this
regulation is promulgated.

On January 16, 1980, the National
Advisory Committee on Meat and
Poultry Inspection was consulted
regarding these regulations. Members of
the Committee expressed comments
both in support of and in opposition to
the proposal. The Committee members
did not raise issues outside the scope of
the written comments as discussed
above, but their views were also
considered in the preparation of this
final rule. FDA was also consulted
during the rulemaking proceeding in
order to assure consistency in Federal
food standards. No inconsistency was
identified.

On the basis of the foregoing, the
Federal meat and poultry products
inspection regulations are amended as
set forth below:

1. Section 317.8(b)(25) of the Federal
meat inspection regulations (9 CFR
317.8(b)(25)) is amended to read as
follows:

§317.8 False or misleading labeling or

practices generally; specific prohibitions
and requirements for labels and containers.
(b)' -

(25) When approved proteolytic
enzymes as permitted in Part 318 of this
subchapter are used on steaks or other
raw meat cuts, there shall appear on the
label, in & prominent manner, contiguous
to the product name, the statement,
“Tenderized with [approved enzyme],”
to indicate the use of such enzymes. Any
other approved substance which may be
used in the solution shall also be

included in the statement.
* * * - -

§ 318.7 [Amended]

2. The chart listing the substances
approved for use in the preparation of
products in § 318,7(c)(4) of the Federal
meat inspection regulations (9 CFR
318.7(c)(4)) is amended as follows: In
connection with the class of substances
listed as “Proteolytic enzymes," in the
“Products” column, the term “Beef cuts"
is amended to read “Raw meat cuts"
and the “Amount” column is amended
to read “Solutions consisting of water
and approved proteolytic enzymes
applied or injected into raw meat cuts
shall not result in a gain of more than 3
percent above the weight of the
untreated product.”

§381.120 [Amended]

3. Section 381.120 of the Federal
poultry products inspection regulations
(9 CFR 381.,120) is amended by adding a
new sentence at the end of this section
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to read as follows: “When approved
proteolytic enzymes as permitted in

§ 381.147 of this subchapter are used in
mature poultry muscle tissue, there shall
appear on the label, in a prominent
manner, contiguous to the product name,
the statement “Tenderized with
|approved enzyme),” to indicate the use
of such enzymes. Any other approved

substance which may be used in the
solution shall also be included in the
statement."

§ 381.147 [Amended]

4, The chart listing the restrictions on
the use of substances in poultry
products in § 381.147(f)(3) of the Federal

poultry products inspection regulations
(9 CFR 381.147(f)(3)) is amended by
inserting a new class of substance,
“Proteolytic enzymes,”" immediately
before the class of substance listed as
“Synergists (used in combination with
antioxidant)” and in the correct
columns, the following information
about those enzymes:

Class of substance Substance Purpose Products Amounts
. » . . . .
Pri ic enzymes ASPRIGIIUS ONVZAS ...covuensissssmrsriasesss TO Soften tBSU.. i i Raw poultry muscle tissue of hen, Solutions consisting of water and approved ixoieo-
cock, mature turkey, mature fytic yme applied or injected into raw poultry
duck, mature goose, and tissue shall not result in a gain of more than 3
mature guinea. percent above the weight of the untreated prod-
uet.

Aspergillus flavus Ory2ae Group..... .0 s s do Do.

B ) el et e resrriseestty L Sret Ve MR A AL L e do Do.

[0 T, e~ SIS it {1 PR B SR IR RIS PO do Do.

Papain A A R T R s do Do.

(Sec. 7(c), 34 Stat, 1262, as amended, 21 U.S.C. 607; Sec. 8, 71 Stat. 444, ‘as amended, 21 U.S.C. 457; 42 FR 35625, 35626, 35631)
Done at Washington, D.C., on August 28, 1980.

Carol Tucker Foreman,

Assistant Secretary for Food and Consumer Services.

|FR Doc. 80-27088 Filed 9-4-80; 845 am]
BILLING CODE 3410-DM-M

FEDERAL ELECTION COMMISSION

11 CFR Parts 100, 106, 110, 140-146,
9001-9007

[Notice 1980-28]

Public Financing of Presidential
General Election Campaign; Effective
Date Confirmation

AGENCY: Federal Election Commission.
ACTION: Final rule.

SUMMARY: On Friday, June 27, 1980 (45
FR 43378-43387), the Commission
published the text of revised regulations
to implement the provisions of the
Presidential Election Campaign Fund
Act (26 U.S.C. 9001, et seq.) relating to
the public financing of Presidential
General Election Campaigns. The
Commission announces those
regulations are effective as of
September 5, 1980. 11 CFR Subchapter
D, Parts 140-146 are deleted.

EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
Ms. Patricia Ann Fiori, Assistant
General Counsel, 1325 K Street, NW.,
Washington, D.C. 20463.
SUPPLEMENTARY INFORMATION: 26 U.S.C.
9009(c) requires that any rule or
regulation prescribed by the
Commission under Chapter 95 of Title
28, United States Code be transmitted to
the Speaker of the House of

Representatives and the President of the
Senate for legislative review prior to
final promulgation. If neither House of
Congress disapproves the regulations
within 30 legislative days after
transmittal, the Commission may finally
prescribe them.

The regulations being made effective
by this notice were transmitted to
Congress on June 13, 1880. Thirty
legislative days passed as of
adjournment August 26, 1980.
Announcement of Effective Date
PARTS 140-146 [DELETED]

The amendments to 11 CFR 100.8,
106.3 and 110.7; and the new 11 CFR
Subchapter E, Parts 9001 through 9007,
as published at 45 FR 43378-43387, are
effective as of September 5, 1980. 11 CFR
Subchapter D, Parts 140-146 are deleted.

Dated: September 3, 1980.

Max L. Friedersdorf,

Chairman, Federal Election Commission.
|FR Doc. 80-27512 Filed 9-4~80: 8:45 am|

BILLING CODE 6715-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Docket No. R-0306; Regulation D]

Reserves of Member Banks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

sumMARY: Effective August 28, 1980, the
Board has established a reserve
requirement ratio of 12 per cent on
savings accounts subject to negotiable
order of withdrawal (NOW accounts)
maintained by member banks located
outside of New England, New York, and
New Jersey. This is a technical revision
to Regulation D—Reserves of Member
Banks to implement the Board's revised
Regulation D announced on August 15,
1980 (45 FR 56009). Under that action,
NOW accounts maintained by all
depository institutions outside of New
England, New York and New Jersey will
not be subject to the reserve
requirement phase-in provisions of
revised Regulation D—Reserve

Requirements of Depository Institutions,

which becomes effective on November
13, 1980. This action will have no effect
on the level of reserve requirements
member banks currently are required to
maintain.

EFFECTIVE DATE: August 28, 1980.

FOR FURTHER INFORMATION CONTACT:
Gilbert T. Schwartz, Assistant General
Counsel (202/452-3625) or Paul S.
Pilecki, Attorney (202/452-3281), Legal
Division, Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551.
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SUPPLEMENTARY INFORMATION: Under
the Monetary Control Act of 1980 (Title I
of Pub. L. 96-221), the Board is
authorized to impose Federal reserve
requirements on depository institutions
that maintain transaction accounts or
nonpersonal time deposits. Transaction
accounts are subject initially to a
reserve requirement ratio of 3 per cent
on amounts up to $25 million and 12 per
cent on amounts in excess of $25
million. Initially, nonpersonal time
deposits are subject to 3 per cent
reserve ratio. The Act provides a
transitional adjustment period for most
nonmember depository institutions of
eight years during which time such
institutions will phase in to the new
reserve requirements. Member banks
will phase in over a four-year period
from existing reserve requirements to
the new, generally lower reserve
requirements. Under the Act, however,
any category of deposit accounts first
authorized under Federal law in any
State after April 1, 1980, will not be
subject to the phase-in provisions. (See
S. Rep. No. 96-640, 96th Cong., 2d Sess.
70 (1980).) This requirement most
immediately applies to negotiable order
of withdrawal (NOW accounts) that
may be offered by depository
institutions outside of New England,?
New York, and New Jersey, beginning
December 31, 1980, under section 303 of
the Consumer Checking Account Equity
Act of 1980 (Title III of Pub. L. 96-221).
On August 15, 1980, the Board
announced a revised Regulation D—
Reserve Requirements of Depository
Institutions to implement the Monetary
Control Act. Under that action, reserve
requirements on negotiable order of
withdrawal (NOW accounts)
maintained by member banks in the
District of Columbia and the 42 States
outside of New England, New York and
New Jersey will not be subject to the
reserve requirement phase-in provisions
of the Monetary Control Act in
accordance with the intent of the
Monetary Control Act. In order to make
this action effective, the Board has
amended Regulation D, effective August
28, 1980, the beginning of the last reserve
computation period prior to the effective
date of the Monetary Control Act, to
impose a 12 per cent reserve
requirement of NOW accounts of
member banks located in the District of
Columbia and the 42 States outside of
New England, New York and New
Jersey.

This revision to current Regulation D
will not impose any additional reserve
requirements on member banks at this

'Massachusetts, New Hampshire, Connecticut,
Maine, Rhode Island, and Vermont.

time since NOW accounts are not
permitted under Federal law outside of
New England, New York, and New
Jersey until December 31, 1980. NOW
accounts maintained at member banks
in the eight States where they are
currently authorized will continue to be
subject to a reserve requirement ratio of
3 per cent until November 13, 1980,
when such member banks will
commence phasing into the new reserve
ratios on transaction accounts of
Regulation D (12 CFR Part 204).

This amendment is technical in nature
and relates to a regulatory provision
that becomes effective November 13,
1980. Public comment on this issue was
solicited on this issue on June 4, 1980 (45
FR 38388).

Effective August 28, 1980, pursuant to
the Board's authority under section 19 of
the Federal Reserve Act (12 U.S.C. 461 et
seq. § 204.5 of Regulation D (12 CFR
204.5) is amended as follows:

Section 204.5(a) (1)(ii) and (2)(ii) are
revised to read as follows:

§204.5 Reserve requirements.
a * * %

[1) * k%

(ii) 1 per cent of its time deposits
outstanding on or issued after October
16, 1975, that have an initial maturity of
four years or more; 2% per cent of its
time deposits outstanding on or issued
after December 25, 1975, that have an
initial maturity of 180 days or more but
less than four years; 3 per cent of its
time deposits up to $5 million,
outstanding on or issued after October
186, 1975, that have an initial maturity of
less than 180 days, plus 6 per cent of
such deposits in excess of $5 million; for
a member bank located outside of the
States of Massachusetts, New
Hampshire, Connecticut, Maine, New
Jersey, New York, Rhode Island; and
Vermont, 12 per cent of its savings
accounts subject to negotiable orders of
withdrawal: Provided, however, that in
no event shall the reserves required on
its aggregate amount of time and savings
deposits be less than 3 per cent or more
than 10 per cent.

* * * * L4

(2) ® % N

(i) 1 per cent of its time deposits
outstanding on or issued after October
16, 1975, that have an initial maturity of
four years or more; 2% per cent of its
time deposits outstanding on or issued
after December 25, 1975, that have an
initial maturity of 180 days or more but
less than four years; 3 per cent of its
time deposits up to $5 million,
outstanding on or issued after October
16, 1975, that have an initial maturity of
less than 180 days, plus 6 per cent of
such deposits in excess of $5 million; for

a member bank located outside of the
States of Massachusetts, New
Hampshire, Connecticut, Maine, New
Jersey, New York, Rhode Island, and
Vermont, 12 per cent of its savings
accounts subject to negotiable orders of
withdrawal: Provided, however, that in
no event shall the reserves required on
its aggregate amount of time and savings
deposits be less than 3 per cent or more
than 10 per cent.

* - * * .

By order of the Board of Governors, August
28, 1980. ‘
Theodore E. Allison,

Secretary of the Board.
[FR Doc. 80-27294 Filed 9-4-80; 8:45 am|]
BILLING CODE 6210-01-M

CIVIL AERONAUTICS BOARD

14 CFR Part 223

[Regulation ER-1197; Economic
Regulations Amendment No. 10 to Part 223]

Free and Reduced-Rate
Transportation; Notice of Approval by
the General Accounting Office

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: This final rule gives notice
that the General Accounting Office has
approved the reporting requirements
and the application requirement
contained in Part 223 of the Board's
Economic Regulations governing free
and reduced-rate transportation. This
approval is required under the Federal
Reports Act, and was transmitted to the
Civil Aeronautics Board by letter dated
August 25, 1980.
DATES: Adopted: September 2, 1980.
Effective: September 2, 1980.
FOR FURTHER INFORMATION CONTACT:
Clifford M. Rand, Chief, Data
Requirements Division, Office of
Economic Analysis, Civil Aeronautics
Board, 1825 Connecticut Avenue, N.-W.,
Washington, D.C. 20428, (202) 673-6042.
Accordingly, the Civil Aeronautics
Board amends Part 223 of its Economic
Regulations (14 CFR 223) by revising the
note at the end of Part 223 to read:

Note.—The reporting requirements
contained in sections 223.2(c), 223.6, 223.7 and
the application requirement contained in
section 223.8 have been approved by the U.S.
General Accounting Office under B-180226
{R0069).

This amendment is issued by the
undersigned pursuant to delegation of
authority from the Board to the
Secretary in 14 CFR 385.24(b). (Sec. 204
of the Federal Aviation Act of 1958, as
amended, 72 Stat. 743; 49 U.S.C. 1324).
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By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 80-27221 Filed 9-4-80; 8:45 am)
BILLING CODE 6320-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 229, 230, 239, 240 and
249

[Release Nos. 33-6230; 34-17095]

Amendments Regarding Exhibit
Requirements

AGENCY: Securities and Exchange
Commission,
ACTION: Final rules.

SuMMARY: The Commission announces
the adoption of amendments to
Regulation S-K [17 CFR 229.20] and
certain frequently used forms under the
Securities Act of 1933 (the “Securities
Act”) [15 U.S.C. 77a et seq.] and the
Securities Exchange Act of 1934 (the
“Exchange Act") [15 U.S.C. 78a et seq.]
in order to standardize and improve the
Commission's requirements relating to
the filing of exhibits. The amendments
delete thirteen exhibits formerly
required to be filed, revise and make
uniform the requirements relating to
certain other exhibits, and, with the
exception of the exhibit requirements for
Form S-18, consolidate all of the
amended exhibit requirements of the
frequently used forms into a new
Regulation S-K item. To facilitate the
identification and location of exhibits by
the public, the Commission is also
adopting amendments to certain rules to
require an exhibit index with each form
or report filed and a statement on the
first page of each such document
indicating the page on which the exhibit
index can be found.

EFFECTIVE DATE: October 6, 1980. While
the amendments will not be effective
until such date, in view of the cost and
other savings the amendments may
provide to registrants, the Commission
will accept filings complying with the
amendments beginning immediately for
those wishing to utilize them.

FOR FURTHER INFORMATION CONTACT:
Prior to effectiveness contact Joseph G.
Connolly, Jr. at (202) 272-3097. After
effectiveness contact William E.
Toomey, Office of Chief Counsel,
Division of Corporation Finance,
Securities and Exchange Commission,
500 North Capitol Street, Washington,
D.C. 20549 (202-272-2573).
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission

today announced certain amendments to
the exhibit filing requirements currently
set forth in certain registration and
reporting forms under the Securities Act
of 1933 (the “Securities Act") and the
Securities Exchange Act of 1934 (the
“Exchange Act"”), the amendment of

" certain related rules under these Acts,

and the adoption of a new item relating
to exhibits in Regulation S-K.

1. Background

As a result of a reexamination by the
Division of Corporation Finance of the
exhibit filing requirements for the
registration and reporting forms
promulgated under both the Securities
Act and the Exchange Act, the
Commission published proposed
amendments to Regulation S-K and
certain forms and rules under both Acts
to standardize and improve the
Commission's requirements relating to
the filing of exhibits.? These changes
were proposed for the dual purpose of
making the requirements more relevant
to investors and of reducing the burdens
which they impose on registrants. A
significant concommitant effect would
also be to lessen the volume of paper
filed with the Commission. Generally,
the proposing release requested
comments on the propriety of: (1)
eliminating, modifying and, in limited
circumstances, adding certain exhibit
requirements in light of existing
disclosure obligations; (2) deleting the
specific exhibit requirements from
certain frequently used forms; ? (3)
adding a new item to Regulation S-K to
consolidate all exhibit requirements for
such selected frequently used forms *

!Release No. 33-6149 (November 16, 1979) [44 FR
67143).

? As noted in the proposing release, the
Commission has determined to confine the
amendments to only those forms under the
Securities Act and the Exchange Act which are
most frequently used. The frequently used forms
selected are Forms S-1 [17 CFR 239.11}, S-2 [17 CFR
230.12}, 8-7 [17 CFR 239.26], S-8 [17 CFR 239.18b}, S~
11 [17 CFR 239.18}, S-14 [17 CFR 239.23), 8-16 [17
CFR 239.27], and S-18 [17 CFR 239.28] under the
Securities Act and Forms 10 [17 CFR 249.210], 8-K
(17 CFR 249.308}, 10-Q [17 CFR 249.308a], and 10-K
[17 CFR 249.310] under the Exchange Act. Although
the Form 11-K [17 CFR 249.31] had originally been
included in the proposed Regulation 8-K item, in
view of the limited number and type of exhibits
required by the Form 11-K [17 CFR 24831}, the
Commission has determined not to include this form
in Item 7 of Regulation S-K.

3With respect to the Form S-18, the Commission
has determined to adopt all the substantive changes
to the exhibit requirements outlined in this release
but, instead of inserting a reference to Regulation S—
K in the Form S-18, the substantive changes are
directly incorporated into the "Instructions as to
Exhibits" section of that Form. The basis for this
distinction is the view that Form S-18 represents a
“simplified” registration form and as such the
Commission believes that it is appropriate to avoid
cross references to otherregulations wherever
possible.

and (4) amending certain rules under
both the Securities Act and the
Exchange Act to require an exhibit
index with all registration and reporting
forms filed under such Acts, as well as a
statement on the first page of each such
form indicating the page on which the
exhibit index may be found.

Twenty-one commentators addressed
various aspects of the proposed
amendments. The commentators
expressed unanimous support for the
proposed elimination of the thirteen
exhibits listed in that release,
commending the Commission for
alleviating certain burdensome and
outdated requirements upon registrants.
The commentators also expressed in
varying degrees their support for the
Commission's attempt to achieve
uniformity in the exhibit requirements
for the forms selected and the relocation
of the exhibit requirements for such
forms in a single item of Regulation S-K.
As a result of the views expressed by
the commentators, a number of revisions
have been incorporated into the
proposals as adopted.

I1. Synopsis of Amendments

The following synopsis discusses the
exhibits which have been eliminated,
modified and added to the filing
requirements as well as the new exhibit
item in Regulation S-K and the
amendments to other rules. Attention is
directed to the text of the amendments
for a more complete understanding.

A. Elimination, Modification and
Addition of Exhibits

1. Elimination of Exhibits

As noted above, there was unanimous
support of the commentators for the
praposed elimination of the thirteen
exhibits set forth below. The
Commission believes that these exhibits
are of limited interest to.both the public
and the Commission and may be
eliminated without impairing investor
information or protection.

The Commission has determined to no
longer require the following exhibits, in
those forms indicated in parentheses:

(1) Syndication agreements (S-1, S-2,
S~7, §-11, 5-14, 5-16 and S-18);

(2) Selling group agreements (S-1, S-2,
S-7, 5-11, S-14, 5-16 and S-18);

(3) Specimen certificates (S-1, S-2, S—
7, S-11, S-14, S-16, S-18, Form 10 and
Form 20);

(4) Plans relating to options, warrants
and rights to the extent they are not
deemed to be material contracts (S-1, S~
8, S-11, 5-14, S-18, Form 10 and Form
10-K);

(5) Pension, retirement and deferred
compensation plans (S-1 and S-18);
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(6) Indemnification contracts or
arrangements (S-1, -7, S-11 and S-14);

(7) Profit gharing or bonus plans to the
extent they are not deemed to be
material contracts (S-8, S-11, S-14, S-18
and Form 10);

(8) Agreements relating to registration
rights (S-14);

(9) Summaries of the employee benefit
plan to which the filing relates and any
related written communications (S-8
and S-18);

(10) Waivers or undertakings required
by Rule 460 [17 CFR 230.460] (S-8);

(11) List of subsidiaries participating

_in the plan (S-8);

(12) Form of proxy (S-14); *and

(13) Text of any proposal or any
published report regarding matters
submitted to a vote of security holders
(Form 10-K and Form 10-Q).

2. Modification of Exhibits
Requirements

(a) Applicability of Requirements to
Various Forms. One of the
commentators’ general observations on
the proposals was that the proposed
revisions and codification into
Regulation S-K of the exhibit filing
requirements did not reflect adequately
the distinctions among the various
forms, particularly the Form S-18.

The Commission has determined that
certain exhibit requirements are
unnecessary for Form S-16 and can be
eliminated without impairing investor
information or protection. This
determination is based upon the fact
that the Form S-16 incorporates by
reference current as well as
subsequently filed reports under the
Exchange Act where such exhibits may
be found.®In this manner, information
filed as an exhibit pursuant to the
continuous disclosure requirements of
the Exchange Act will be relied upon in
lieu of an exhibit filing. This revision is
intended to eliminate unnecessary and
duplicative filings without reducing the
quality of the information available to
investors. As revised, only documents
which relate specifically to the
securities offering will be required as
exhibits to Form S-18, i.e. underwriting
agreements, plans of acquisition,

*Although the form of proxy will no longer be
required to be filed as an exhibit to the S-14
registration statement, the requirement that it be
filed with the Commission with bath the preliminary
and definitive proxy material would be retained.

*Material changes in the registrant's affairs not
previously disclosed in an incorporated document
would be required to be disclosed in the registration
statement pursuant to Item 8 of the Form. As a
result, a material contract not previously filed as an
exhibit to an Exchange Act periodic report would be
required to be disclosed in the filing, although not
required to be filed as an exhibit to the registration
statement.

reorganization, arrangement, liquidation
or succession, instruments defining the
rights of holders of the debt or equity
securities being registered and opinions
of counsel relating to legality and tax
matters.

(b) Modification of Specific Exhibilts.
As discussed in Release No. 33-6149, the
Commission proposed substantive
revisions to two existing exhibit
requirements: material contracts and
previously unfiled documents. In
response to the comments received,
these definitions have been revised, as
well as the proposed definitions of
certain other exhibits, namely (a)
instruments defining the rights of
security holders, (b) letter with respect
to changes in accounting principles, (c)
plans of acquisition, reorganization,
arrangement, liquidation or succession

and (d) articles of incorporation and by-

laws.

(i) Material contracts.—The material
contract definition has been revised
from the proposal in two respects. First,
in paragraph (b) of the definition
relating to contracts not made in the
ordinary course of business, the
percentage in subpart 3 concerning the
acquisition or sale of certain assets has
been revised to the 15% threshold
currently in the definition of material
contracts in Form S-1. After analyzing
the commentators’ views in this area,
the Commission has determined to set
the percentage at 15% rather than reduce
it to the Form 10 10% standard. This
approach is consistent with the purpose
of reducing the burdens which the
exhibit filing requirements impose upon
registrants without materially impairing
investor information or protection.

Second, a new subpart has been
added to paragraph (c) of the definition
which specifically excludes from the
exhibit filing requirements any
remuneration plan or arrangement in
which directors or executive officers of
the registrant do not participate. The
Commission believes that these types of
plans generally are not material to
investor information or protection and
are not necessary for staff review
purposes.

In certain respects, particularly with
regard to the current exhibit
requirements of Form S-7, the definition
of material contract adopted will require
the filing or at least the listing of some
additional documents not currently
required. The Commission does not
believe, however, that this item
requirement imposes an unreasonable
burden upon registrants. It should be
noted that Form S-7 allows the
integration into the registration
statement of the Exchange Act reports.
To the extent such contracts have been

filed with these reports, the registrant
may incorporate them by reference so
that the requirement in most instances
will be a reference requirement rather
than the imposition of a new filing
requirement. :

The Commission has determined,
however, to eliminate this specific
exhibit from the filing requirements for
the Form S-16. Unlike the other
registration and reporting forms, the
Form S-16 incorporates by reference
into the registration statement current,
as well as subsequently filed, Exchange
Act periodic reports where such
contracts will be filed. As a result, the
Commission believes that the
elimination of this exhibit requirement
will not reduce the quality of
information available to investors but
rather will eliminate a duplicative filing
and reference requirement.

(ii) Previously unfiled documents.—
Although the substance of this exhibit
requirement remains as originally
proposed, the definition of this exhibit
has been redrafted to remove certain
ambiguities perceived by commentators,
including gliminating the possible
interpretation that the item would
require a continual updating of all
Securities Act exhibits not otherwise
required to be filed with the Forms
adopted under the Exchange Act. As
adopted, the exhibit requires the filing of
all contracts or other documents either
originally required to be filed with a
registration statement on Form 10 or a
report on Forms 10-K or 10-Q, as well
as any document which later comes into
existence and is of a character originally
required to be so filed. Further, all
amendments or modifications of
previously filed exhibits are also
encompassed within the item
requirement. As noted in the proposing
release, this item is a consolidation of
several existing exhibit requirements in
Forms 10-Q and 10-K: and in the
Commission's view does not impose any
new filing requirements upon registrants
except that the revised requirement
would be operative on a quarterly basis,
rather than on the annual basis used in
the past.

(iii) Instruments defining the rights of
security holders, including indentures.—
The substance, as well as the
applicability, of this definition has been
revised in a number of respects from the
original proposal. Substantively, the
definition has been revised by
increasing the exclusionary provision in
subpart (b), relating to non-registered
long-term debt, from 5% to 10%.

Similarly, the applicability of the item
to the various forms has been revised by
limiting in certain respects the specific
filing requirements. As adopted, the
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definition requires the filing of all
instruments defining the rights of
holders of the equity or debt securities
being registered. Further, the definition
requires the filing of all other
instruments defining the rights of
holders of long-term debt of the
registrant, and of all subsidiaries for
which consolidated or unconsolidated
financial statements are required to be
filed, only on Forms §-1, S-2, S-11 and
S-14 under the Securities Act and Forms
10 and 10-K under the Exchange Act.
The original proposal would have
required the filing of all such
instruments with each Securities Act
and Exchange Act form. In light of the
nature of Forms S-7, S-8 and S-16 under
the Securities Act, however, the
Commission has determined that this
requirement is unnecessary. Forms S-7
and S-16 are simplified registration
forms which are premised upon
Exchange Act filings where such
instruments are already filed while the
Form S-8 is the registration form
relating solely to the registration of
securities to be offered to employees of
the registrant pursuant to certain
employee benefit plans.

With regard to Forms 8-K and 10-Q
under the Exchange Act, the definition
of this item requirement has been
revised to call for such exhibits only
when the periodic report filed discloses
a modification of existing rights, the
issuance of any additional securities of
a class outstanding or the creation of a
new class of securities or indebtedness.
Each Form 10-K, however, will require
as exhibits all instruments defining the
rights of holders of long-term debt. To
the extent such instruments have been
previously filed with the Commission,
the registrant may incorporate them by
reference. In this manner an interested
investor or the staff of the Commission
will be able to obtain a listing of all such
instruments by consulting the
registrant’s latest Form 10-K and any
subsequently filed Form 10-Q's.

(iv) Letter with respect to changes in
accounting principles.—The
Commission has revised this definition
by adding the qualifying “under the
circumstances™ phrase currently
appearing in the requirement for this
exhibit. This language had been
inadvertently omitted from the
definition when proposed.

(v) Plan of acquisition,
reorganization, arrangement, liguidation
or succession.—This definition has been
revised by the addition of a sentence
relating to the requirements for filing
any schedules (or similar attachments)
to these plans. Currently, all such
schedules are required to be filed with

the disclosure document. It has been the
Commission's experience, however, that
many of the schedules being received by
the staff are not material for investor
information or protection and are
unnecessary for Commission review
purposes. Accordingly, the definition as
adopted limits the applicability of the’
exhibit filing requirements to these
schedules which are material to an
investment decision and which are not
otherwise disclosed in the plan itself or
the disclosure document. This provision
has been qualified by the requirement
that the plan or agreement filed as the
exhibit contain a list briefly identifying
the contents of all omitted schedules
together with the registrant's agreement
to furnish supplementally a copy of any
omitted schedule to the Commission
upon request,

(vi) Articles of Incorporation and by-
laws.—The definition of this exhibit has
been revised in one respect from the
proposal. A provision has been added to
the item which requires that, whenever
an amendment to the articles or by-laws
of the registrant is filed as an exhibit to
a reporting form, a complete copy of the
registrant's articles or by-laws as
amended must also be filed as an
exhibit. The Commission believes that
this revision will assist interested
investors, as well as members of the
staff of the Commission, in identifying
and locating the registrant's complete
charter or by-laws which at present is
particularly difficult under the
Commission's existing micrographic
document storage system. Although the
Commission recognizes that this
revision may impose some additional
burdens upon registrants, it believes
that these burdens will be minimal and
that significant benefits to the public
will result.

3. Additional Exhibits

As noted in the proposing release, the
Commission became aware during the
reexamination of the éxhibit filing
requirements that the exhibits called for
by certain related forms were
inconsistent in the sense that certain
items are required in some forms but not
in others, even though such forms
pertain to similar disclosure issues. To
cure this inconsistency, the Commission
is adopting the requirement that the
following documents be filed as exhibits
to the forms listed in parentheses: (1)
instruments defining the rights of
security holders, including indentures,
(S-2); (2) opinion with respect to tax
matters (S-1, S-2, S-7, 5-14, S-16 and S-
18); (3) voting trust agreements (S-2); (4)
plans of acquisition, reorganization,
arrangement, liquidation or succession
(S-7 and S-18); and opinions of counsel

with respect to liquidation preference
and this discount on capital shares (S-2
and S-7).

Certain commentators believed that
the additional requirement for an
opinion of counsel relating to tax
matters may be burdensome, costly and,
in some instances, difficult to satisfy. In
light of these views, the Commission has
modified materially the filing
requirement for such opinions. As
adopted, an opinion of counsel will be
mandated only for filings on Form S-11
or filings in which Guide 60 of the
Guides for the Preparation of
Registration Statements ® applies. The
Conimission notes that tax opinions are
currently required in these filings and in
light of the type of securities being
registered and the business activities of
the registrant continues to believe in
their importance to investors. For all
other filings, including Forms S-2, S-7
and S-16, an opinion of counsel as to tax
matters will be required only where the
tax consequences are material to an
investor and a representation as to the
tax consequences is set forth in the
filing. This requirement may be
satisfied, however, by the inclusion of
the full opinion in the registration
statement,

A new exhibit requirement relating to
the use of SAS No. 24 " reports in
registration statements has also been
included in Table I of the exhibit item.
Under this exhibit requirement, which is
captioned “Letter re unaudited financial
information,” registrants must ftle as an
exhibit to a registration statement a
letter from the independent accountants
which acknowledges the accountants’
awareness of the use in the registration
statement of any of their reports which
are not subject to the consent
requirement of section 7 of the
Securities Act. The intention of the
Commission to adopt this exhibit
requirement was announced in
Securities Act Release No. 6173
(December 28, 1979) [41 FR 43398]. That
Release announced the adoption of a
rule excluding from the definition of a
“report,” for the purposes of sections 7
and 11 of the Securities Act, SAS No. 24,
reports by independent accountants on
reviews of unaudited interim financial
information. While this amendment to
Rule 436 (17 CFR 230.436) eliminated the
requirement of section 7 of the
Securities Act that accountants consent
to the use of SAS No. 24 reports, the
Commission noted in the Release that
the independent accountants should

®Securities Act Release No. 5745 [41 FR 43388).

?Statement on Auditing Standards No, 24,
"Review of Interim Financial Information,” AICPA,
March 1879.
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acknowledge their awareness that these
reports are being included in a
registration statement. As adopted, this
exhibit will be required for all the
Securities Act forms in Table I except
Form S-2.

B. Revision of Forms and Inclusion of
Exhibit Item in Regulation S-K

In the interest of clarity, and to
establish uniformity between the exhibit
requirements for the most frequently
used forms under both the Securities Act
and the Exchange Act, the Commission
has adopted, as proposed, two major
changes in the manner in which such
requirements are set forth. First, with
the exception of the Form S-18, the
specific exhibit requirements are no
longer contained in the selected
frequently used forms. In lieu thereof, a
single reference appears to Regulation
S-K. Second, the Commission has
adopted Item 7 of Regulation S-K which
contains all the exhibit requirements for
the relevant forms being amended.® The
Commission believes that these changes
will assist registrants in complying with
the exhibit requirements by simplifying
and consolidating requirements.

New Item 7 consists of two parts: first,
two tables (one each for the Securities
and the Exchange Acts) list each of the
forms being covered by the item and the
exhibits required to be filed with each
such form; second, a definitional section
containing a narrative description of
each exhibit listed in the table.

In response to a number of comments,
certain revisions have been
incorporated into Item 7. In paragraph
(a) of the item, the reference to the
exhibit index and sequential numbering
requirement has been revised to require
sequential pagination in only the
manually signed original. This reference
had been inadvertently omitted from the
item when proposed.

Instruction number 2 to Item 7(a) has
also been expanded to indicate that an
“X" designation in the exhibit table
indicates the documents which are
required to be filed with each form even
if previously filed with an earlier report.®
Accordingly, the filing of certain -
previously filed exhibits is required in a
number of documents. For example, in
Table I, the Form 10-K requires the
filing of all exhibits relating to the
articles of incorporation and by-laws,
instruments defining the rights of

* As originally proposed the exhibit requirement

:lem of Regulation S-K would have been designated
tem 8,

*Previously filed documents, however, may be
incorporated by reference pursvant to Rule 447
under the Securities Act [17 CFR 230.447] and Rule
12b-32 [17 CFR 240.12b-32] under the Exchange Act
to satisfy these requirements,

holders of long-term debt and material
contracts, in addition to any previously
unfiled documents. As noted in
paragraph (a) of the Item, incorporation
by reference is permitted and, if utilized,
the Commission believes this
requirement will, in many cases, result
in a listing of previously filed exhibits,
rather than the imposition of a
requirement that the exhibits be
physically filed each year.

The tables, as adopted, have also
been modified in several respects to
incorporate a number of the
commentators’ concerns. A number of
footnotes have been added to the
various requirements of the Item which
limit, in certain respects, the specific
exhibit filing requirements. In many
respects, these footnotes clarify the
Commission's intent in publishing the
proposal. The requirement in Form S-16
for filing material contracts has been
deleted. The requirements for the filing
of opinions regarding liquidation
preference and discount on capital
shares have been added to Forms S-2
and S-7 while the opinion of counsel
relating to tax matters has been added
to Forms S-2, S-7 and S5-16, Further, in
view of the limited number and type of
exhibits required by the Form 11-K, this
form has been eliminated from the
Regulation S-K Item requirements.

C. Amendments to Certain Related
Rules

In connection with the amendment to
Regulation S-K, the Commission has
also adopted amendments to Rule 403
[17 CFR 230.403] under the Securities
Act and Rule 0-3 {17 CFR 240.0-3] under
the Exchange Act. Both rules set forth
requirements relating to the filing of
documents with the Commission. Each
such rule has been amended to add a
new paragraph thereto requiring that the
following be included with each
registration statement or report being
filed: (1) and index listing each exhibit
filed with the registration statement or
report and, in the manually signed
original, the page under the
Commigsion's sequential numbering
system where such exhibit can be found
and (2) a statement on the cover page of
the manually signed filing indicating the
page under the sequential numbering
system on which the exhibit index is
located.

The purpose of the rule changes is to
assist readers of the filings in identifying
and locating exhibits. Under the current
micrographic system used by the
Commission to store documents, it is
difficult to determine without a complete

- review of the document which exhibits

are filed with a particular registration
statement or report.

The Commission believes that these
changes will substantially ease the
difficulties in identification and location
inherent in the present micrographic
system and will greatly facilitate the
retrieval of such information for the
investing public.

D. Text of the Amendments

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933
AND SECURITIES EXCHANGE ACT OF
1934—REGULATION S-K

1. 17 CFR 229.2) is amended by adding
a new Item 7 to Regulation S-K.

§2290.20 Information required in
document.

Item 7. Exhibits. (a) Subject to Rule
447 (17 CFR 230.447) under the Securities
Act of 1933 and Rule 12b-32 (17 CFR
240.12b-32) under the Securities
Exchange Act of 1934 regarding
incorporation of exhibits by reference,
the following exhibits shall be filed,
where applicable, as part of the
registration statement or report. For
convenient reference, each exhibit
should be listed in the exhibit index
according to the number assigned to it in
the applicable table set forth below. The
exhibit index should immediately
precede the exhibits filed with such
document and should indicate in the
manually signed original the page
number in the sequential numbering
system where such exhibit can be found.
Where exhibits are incorporated by
reference, this fact should be noted in
the exhibit index referred to in the
preceding sentence. For a description of
each of the exhibits included in the
following tables, see paragraph (b) of
this Item.

This Item applies only to the forms
specified below. With regard to forms
not listed in the tables, reference should
be made to the appropriate form for the
specific exhibit filing requirements
applicable thereto.

Tables

Instructions

(1) Each table indicates these documents
which must be filed as exhibits to the
respective forms listed. Only copies, rather
than originals, need be filed of each
document listed:

(2) The “X" designation indicates the
documents which are required to be filed
with each form even if previously filed with
another document, Provided, however, That
such previously filed documents may be
incorporated by reference to satisfy the filing
requirements; and

(3) The number used in the far left column
of each table refers to the appropriate
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subsection in paragraph (b) where a
description of the exhibit can be found.

Whenever necessary, alphabetical or
numerical subparts may be used.

Table |.—Securities Act of 1933—Frequently Used Forms

S S-2 S-7 S-8 S-11 S-14 S-16
(1) Underwriting agreement......... X X R T smtred X X X
(2) Plan of acquisition, reorganzation arrangement, X X X X X
liquidation or succession ‘
(3) Articles of incorporation and Dy-laws ... ... X O e A B R X D P i
(4) Instruments definng the nghts of security hold X X X X X X X
ers, including indentures.
(5) Opinion re legality N X X X X
(6) Opinion re discount on capital Shares.......iw.. X X p S RN X
(7) Opinion re liquid: p e X X o PR R X
(8) Opinion re tax : ); X p );
(9) Voting trust ortétadapens
(10) Matariet conn X X ) LA S| X
(11) Statement re computation of per share eam- X X X
(1g;gsst_ Is re P of ratos *. X X X X
(13) Annual report to Y ) ¢
(14) Material foreign pal X X SS TR FORRL
(15) Instruments definng the nghts of participating X X
employees.
(18) Letter re unaudited financial information............ X X X i X X X

Such plans need not be filed for secondary offerings on this form,
*Such statements are necessary only when such ratios are furnished.
*This exhibit need be filed only for the regstration of securities offered pursuant to an employee benefit plan of the

registrant .

Table |.—Securities Exchange Act of 1934—Frequently Used Forms

Form 10 8K

(4) Instruments defining the nghts of security holders, including Indentures ...

(6) Opinion re discount on capdal shares

(7) Opinion re liquidation p

(11) Statement re computation of per share i

(12) Statements re computation of ratos !

(13) Annual report to y

LR B

(14) Material foreign patents

PSR & & 8 8 0 & 8 8 4

(17) Letter re change in certifying

(18) Letter re di

(19) Letter re change in ung prnciples

(20) Previously unfiled documents
(21) Financial f d to rity hotders

' Such statements are necessary only when such ratios are furnished.

(b) Description of Exhibits. Set forth
below is a description of each document
listed in the foregoing tables for which
copies should be filed, where
appropriate.

(1) Underwriting agreement.—Each
underwriting contract or agreement with
a principal underwriter pursuant to
which the securities being registered are
to be distributed; if the terms of such
documents have not been determined,
the proposed forms thereof.

(2) Plan of acquisition, reorganization,
arrangement, liguidation, or
succession.—Any material plan of
acquisition, disposition, reorganization,
readjustment, succession, liquidation or
arrangement and any amendments
thereto described in the statement or
report. Schedules (or similar
attachments) to these exhibits shall not
be filed unless such schedules contain

information which is material to an
investment decision and which is not
otherwise disclosed in the agreement or
the disclosure document. The plan filed
shall contain a list briefly identifying the
contents of all omitted schedules,
together with an agreement to furnish
supplementally a copy of any omitted
schedule to the Commission upon
request.

(3) Articles of incorporation and by-
laws.—The articles of incorporation and
by-laws of the registrant or instruments
corresponding thereto as currently in
effect and any amendments thereto.
Whenever amendments to the articles or
by-laws of the registrant are filed, there
shall also be filed a complete copy of the
articles or by-laws as amended.

(4) Instruments defining the rights of
security holders, including indentures,—

(a) All instruments defining the rights of
holders of the equity or debt securities
being registered.

(b) Except as set forth in (c) below, for
filings on Forms S-1, 5-2, S-11 and 5-14
under the Securities Act of 1933 and
Forms 10 and 10-K under the Securities
Exchange Act of 1934 all instruments
defining the rights of holders of long-
term debt of the registrant and of all
subsidiaries for which consolidated or
unconsolidated financial statements are
required to be filed.

(c) Where the instrument defines the
rights of holders of long-term debt of the
registrant and all its subsidiaries for
which consolidated or unconsolidated
financial statements are required to be
filed, there need not be filed (1) any
instrument with respect to long-term
debt not being registered if the total
amount of securities authorized
thereunder does not exceed 10% of the
total assets of the registrant and its
subsidiaries on a consolidated basis and
if there is filed an agreement to furnish a
copy of such agreement to the
Commission upon request; (2) any
instrument with respect to any class of
securities if appropriate steps to assure
the redemption or retirement of such
class will be taken prior to or upon
delivery by the registrant of the
securities being registered; or (3) copies
of instruments evidencing scrip
certificates for fractions of shares.

(d) If any of the securities being
registered are, or will be, issued under
an indenture to be qualified under the
Trust Indenture Act of 1939, the copy of
such indenture which is filed as an
exhibit shall include or be accompanied
by (1) a reasonably itemized and
informative table of contents; and (2) a
cross-reference sheet showing the
location in the indenture of the
provisions inserted pursuant to Sections
310 through 318(a) inclusive of the Trust
Indenture Act of 1939.

(e) With respect to Forms 8-K and 10~
Q under the Securities Exchange Act of
1934 which are filed and which disclose
the creation of a new class of securities
or indebtedness or the issuance or
reissuance of any additional securities
or indebtedness of a class outstanding,
or the modification of existing rights of
security holders, file all instruments
defining the rights of holders of these
securities or indebtedness:

(5) Opinion re legality—(a) An
opinion of counsel, as to the legality of
the securities being registered,
indicating whether they will, when sold,
be legally issued, fully paid and non-
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assessable, and, if debt securities,
whether they will be binding obligations
of the registrant,

{b) If the securities being registered
are issued under a plan and the plan is
subject to the requirements of ERISA
either (i) an opinion of counsel which
confirms compliance with the provisions
of the written documents constituting
the plan with the requirements of that
Act pertaining to such provisions; or (ii)
a copy of the Internal Revenue Service
determination letter that the plan is
qualified under Section 410 of the.
Internal Revenue Code; or (iii} an
opinion of counsel attaching a copy of
the determination letter, that any
amended provisions of the plan adopted
subsequent to such determination
comply with the requirements of that
Act pertaining to such provisions.

(8) Opinion re discount on capital
shares—If any discount on capital
shares is shown as a deduction from
capital shares on the most recent
balance sheet being filed for the
registrant, there shall be filed a
statement of the circumstances under
which such discount arose and an
opinion of counsel as to the legality of
the issuance of the shares to which such
discount relates. The opinion shall set
forth any applicable constitutional and
statutory provisions and shall cite any
decisions which in the opinion of
counsel are confrolling.

(7) Opinion re liguidation
preference—If the registrant has any
shares the preference of which upon
involuntary liquidation exceeds the par
or stated value thereof, there shall be
filed an opinion of counsel as to whether
there are any restrictions upon surplus
by reason of such excess and also as to
any remedies available to security
holders before or after payment of any
dividend that would reduce surplus to
an amount less than the amount of such
excess. The opinion shall set forth any
applicable constitutional and statutory
provisions and shall cite any decisions
which, in the opinion of counsel, are
controlling.

(8) Opinion re tax matters—For filings
on Form S-11 under the Securities Act of
1933 or those to which Guide 60 of the
Guides for the Preparation of
Registration Statements (Securities Act
Release 5745; 41 FR 43398) applies an
opinion of counsel or, in lieu thereof, a
revenue ruling from the Internal
Revenue Service, supporting the tax
matters and consequences to the
shareholders as described in the filing
when such tax matters are material to
the transaction for which the
registration statement is being filed.
This exhibit otherwise need only be
filed with the other applicable

registration forms where the tax
consequences are material to an
investor and a representation as to tax
consequences is set forth in the filing. If
a tax opinion is set forth in full in the
filing, an indication that such is the case
may be made in lieu of filing the
otherwise required exhibit. Such tax
opinions may be conditioned or may be
qualified, so long as such conditions and
qualifications are adequately described
in the filing.

(9) Voting trust agreemeni—Any
voling trust agreements and
amendments thereto.

(10) Material contracts—{a) Every
contract not made in the ordinary course
of business which is material to the
registrant and is to be performed in
whole or in part at or after the filing of
the registration statement or was
entered into not more than two years
before such filing. Only contracts need
be filed as to which the registrant or
subsidiary of the registrant is a party or
has succeeded to a party by assumption
or assignment or in which the registrant
or such subsidiary has a beneficial
interest.

(b) If the contract is such as ordinarily
accompanies the kind of business
conducted by the registrant and its
subsidiaries, it will be deemed to have
been made in the ordinary course of
business and need not be filed, unless it
falls within one or more of the following
categories, in which case it should be
filed except where immaterial in amount
or significance:

(1) Any contract to which directors,
officers, promaters, voting trustees,
security holders named in the
registration statement or report, or
underwriters are parties other than
contracts involving only the purchase or
sale of current assets having a
determinable market price, at such
market price;

(2) Any contract upon which the
registrant's business is substantially
dependent, as in the case of continuing
contracts to sell the major part of
registrant’s products or services or to
purchase the major part of registrant's
requirements of goods, services or raw
materials or any franchise or license or
other agreement to use a patent,
formula, trade secret, process or trade
name upon which registrant's business
depends to a material extent;

(3) Any contract calling for the
acquisition or sale of any property, plant
or equipment for a consideration
exceeding 15 percent of the assets of the
registrant on a consolidated basis; or

(4) Any lease under which a
significant part of the property
described in the registration statement
or report is held by the registrant.

(c) Any management contract or any
remunerative plan, contract or
arrangement, including but not limited to
plans relating to options, warrants or
rights, pension, retirement or deferred
compensation or bonus, incentive or
profit sharing (or if not set forth in any
formal document, a written description
thereof) shall be deemed material and
shall be filed except the following:

(1) Ordinary purchase and sales
agency agreements.

(2) Agreements with managers of
stores in a chain organization or similar
organization.

(3) Contracts providing for labor or
salesmen's bonuses or payments to a
class of security holders, as such.

(4) Any remunerative plan, contract or
arrangement in which directors or
executive officers of the registrant do
not participate. See Item 4 of Regulation
S-K for the definition of the term
“executive officer.”

(5) Any remunerative plan, contract or
arrangement which pursuant to its terms
is available to employees generally and
which in operation provides for the
same method of allocation of benefits
between management and
nonmanagement participants.

(11) Statement re computation of per
share earnings—A statement setting
forth in reasonable detail the
computation of per share earnings,
unless the computation can be clearly
determined from the material contained
in the registration statement or report.
(See Securities Act Release No. 5133
(February 18, 1971) [36 FR 2483]).

(12) Statement re computation of
ratios—A statement setting forth in
reasonable detail the computation of
ratios of earnings to fixed charges which
appears in the registration statement or
report.

(13) Annual report to security
holders—The registrant’s annual report
to security holders for its last fiscal year
if all or a portion thereof are
incorporated by reference in the filing.
Such report, except for those portions
thereof which are expressly
incorporated by reference in the filing, is
to be furnished for the information of the
Commission and is not to be deemed
“filed" as part of the filing; If the
financial statements in the report have
been incorporated by reference in the
filing, the accountant’s certificate shall
be manually signed in one copy.

(14) Material foreign patents—Each
material foreign patent for an invention
not covered by a United States patent. If
the filing is a registration statement and
if a substantial part of the securities to
be offered or if the proceeds therefrom
have been or are to be used for the

particular purposes of acquiring,
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developing or exploiting one or more
material foreign patents or patent rights,
furnish a list showing the number and a
brief identification of each such patent
or patent right. .

(15) Instruments defining the rights of
participating employees—All
constituent instruments (other than the
plan itself) defining the rights of
employees who participate in the plan.

(16) Letter re unaudited financial
information—A letter, where applicable,
from the independent accountants
which acknowledges their awareness of
the use in a registration statement of
any of their reports which pursuant to
Rule 436{c) (17 CFR 230.436(c)) under the
Securities Act are not considered a part
of a registration statement prepared or
certified by an accountant or a report
prepared or certified by an accountant
within the meaning of sections 7 and 11
of that Act.

(17) Letter re change in certifying
accountant—A letter from the
registrant’s former independent
accountant regarding its concurrence or
disagreement with the statements made
by the registrant in the current report
concerning the resignation or dismissal
as the registrant’s principal accountant.

(18) Letter re director resignation—
Any letter from a former director which
sets forth a description of a
disagreement with the registrant that led
to the director's resignation or refusal to
stand for re-election and which requests
that the matter be disclosed.

(19) Letter re change in accounting
principles—Unless previously filed, a
letter from the registrant's independent
accountant indicating whether any
change in accounting principles or
practices followed by the registrant, or
any change in the method of applying
any such accounting principles or
practices, which affected the financial
statements being filed with the
Commission in the report or which is
reasonably certain to affect the financial
statements of future fiscal years is to an
alternative principle which in his
judgment is preferable under
circumstances. No such letter need be
filed when such change is made in
response to a standard adopted by the
Financial Accounting Standards Board
requiring such a change.

(20) Previously unfiled documents—
All contracts and other documents of a
type required to be filed as an exhibit to
an original registration statement on
Form 10 or a report on Forms 10-K and
10-Q under the Securities Exchange Act
of 1934 which were executed or in effect
during the reporting period and not
previously filed, as well as all
amendments or modifications, not
previously filed, to all exhibits

previously filed with Forms 10, 10-K and
10-Q.

(21) Financial statements furnished to
security holders—If the registrant
makes available to its stockholders or
otherwise publishes, within the period
prescribed for filing the report, a
financial statement containing the
information required by this form, the
information called for may be
incoporated by reference to such
published statement provided copies
thereof are included as an exhibit to
Part I of the report filed. _

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

2. 17 CFR 230.403 is amended by
adding a new paragraph (e):

§ 230.403 Requirements as to paper,
printing and language.

.
- * - . L

(e) Each registration statement shall
contain an exhibit index, which should
immediately precede the exhibits filed
with such registration statement. The
index shall list each exhibit filed and
identify by handwritten, typed, printed,
or other legible form of notation in the
manually signed original, the page
number in the sequential numbering
system described in paragraph (d) of
this section where such exhibit can be
found or where it is stated that the
exhibit is incorporated by reference.
Further, the first page of the manually
signed registration statement shall list
the page in the filing where the exhibit
index is located.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

3. 17 CFR 240.0-3 is amended by
adding a new paragraph (c):

§ 240.0-3 Filing of material with the
Commission.

* L] » * -

(¢) Each document filed shall contain
an exhibit index, which should
immediately precede the exhibits filed
with such document. The index shall list
each exhibit filed and identify by
handwritten, typed, printed, or other
legible form of notation in the manually
signed original, the page number in the
sequential numbering system described
in paragraph (b) of this section where
such exhibit can be found or where it is
stated that the exhibit is incorporated
by reference. Further, the first page of
the manually signed document shall list
the page in the filing where the exhibit
index is located.

PART 239—FORMS PRESCRIBED
UNDER THE SECURITIES ACT OF 1933

4,17 CFR Part 239 is amended as
follows:

‘a. Form S-1. Item 30 and the
Instructions as to Exhibits of Form 5-1
are amended as follows:

§239.11 Form S-1, registration statement
under the Securities Act of 1933.

* - * * -

Item 30. Financial statements and
exhibits.

[a) TR ‘N

(b) Exhibits, as required by Item 7 of
Regulation S-K, 17 CFR 229.20.

* * * * *

Instructions as to Exhibits

The exhibits shall be furnished in
accordance with the provisions of Item 7 of
Regulation 8-K, 17 CFR 229.20.

b. Form S-2. Item 18 and the Instructions as
to Exhibits of Form S-2 are amended as
follows:

§239.12 Form S-~2, for shares of certain
corporations in the development stage.
* - - * -

Item 18. Exhibits File. Exhibits, as
required by Item 7 of Regulation S-K, 17
CFR 229.20.

* * " * .

Instructions as to Exhibits

The exhibits shall be furnished in
accordance with the provisions of Item 7 of
Regulation S-K, 17 CFR 229.20.

* * * * -

c. Form S-7. Item 17 and the
Intructions as to Exhibits of Form S-7
are amended as follows:

§239.26 Form S-7, for registration under
the Securities Act of 1933 of securities of
certain issuers.

- * . * -

Item 17. Other Documents Filed as a
Part of the Registration Statement.

(8) * * &

(b) Exhibits, as required by Item 7 of
Regulation S-K, 17 CFR 229.20.
*

- - . .

Instructions as to Exhibits

The exhibits, shall be furnished in
accordance with the provisions of Item 7 of
Regulation S-K, 17 CFR 229.20,

* * * * *

d. Form 5-8. Instructions as to
Exhibits of Form S-8 are amended as
follows:

§239.16b Form S-8, for registration under
the Securities Act of 1933 of securities to
be offered to employees pursuant to
certain plans.

-

L * - L
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Instructions as to Exhibits -

The exhibits shall be furnished in
accordance with the provisions of Item 7 of
Regulation S-K, 17 CFR 229.20.

- - - - .

e. Form S-11. Item 32 and the
Instructions as to Exhibits of Form S-11
are amended as follows:

§239.18 Form S-11, for registration under
the Securities Act of 1933 of securities of
certain real estate companies.

» . - - L

Item 32. Financial Statements and
Exhibits

(8) L S

(b) The exhibits, as required by Item 7
of Reguation S-K, 17 CFR 229.30.

* - * * -

Instructions as to Exhibits

The exhibits shall be furnished in
accordance with the provisions of Item 7 of
Regulation S-K, 17 CFR 229.20.

* » - - -

f. Form 5-14. tem 5 and the
Instructions as to Exhibits of Form S-14
are amended as follows:

§239.23 Form S-14, for simplified
registration of securities issued in certain
transactions under Rules 133 and 145[17
CFR 230.133, 230.145].

* - - - -

Item 5. Exhibits Filed. Exhibits, as
required by Item 7 of Regulation S-K, 17
CFR 229.20.

* - - - -

Instructions as to Exhibits

The exhibits shall be furnished in
accordance with the provisions of Item 7 of
Regulation S-K, 17 CFR 229.20.

. - - - -

g. Form 5-16. Item 13 and the
Instructions as to Exhibits of Form S-16
are amended as follows:

§239.27 Form S-186, for registration under
the Securities Act of 1933 of securities of
certain issuers offered pursuant to certain
types of transactions.

* - - »

Item 13. List of Exhibits. Exhibits, as
required by Item 7 of Regulation S-K, 17
CFR 229.20.

. A - - .

Instructions as to Exhibits

The exhibits shall be furnished in
accordance with the provisions of Item 7 of
Regulation S-K, 17 CFR 229.20.

b4 L * - -

h, Form §-18. Instructions as to
Exhibits of Form S-18 are amended as
follows:

§239.28 Form S-18, optional form for the
registration of securities to be sold to the
public by the issuer for an aggregate cash
price not to exceed $5,000,

- - - . *

Instructions as to Exhibits

Subject to the rules regarding incorporation
by reference, the following exhibits shall be
filed as a part of the registration statement.
Exhibits shall be appropriately lettered or
numbered for convenient reference. Exhibits
incorporated by reference may bear the
designation given in the previous filing.
Where exhibits are incorporated by
reference, the reference shall be made in the
list of exhibits called for by Item 20.

(1) Underwriting agreement—Each
underwriting contract or agreement with a
principal underwriter pursuant to which the
securities being registered are to be
distributed; if the terms of such documents
have not been determined, the proposed
forms thereof.

(2) Articles of incorporation and by-laws—
The articles of incorporation and by-laws of
the registrant or instruments corresponding
thereto as currently in effect and any
amendments thereto. !

(3) Instruments defining the rights of
security helders, including indentures—(a)
All instruments defining the rights of holders
of the equity or debt securities being
registered as well as all instruments defining
the rights of holders of long-term debt of the
registrant and of all subsidiaries for which
consolidated or unconsolidated financial
statements are required to be filed.

(b) Where the instrument defines the rights
of holders of long-term debt of the registrant
and all its subsidiaries for which
consolidated or unconsolidated financial
statements are required to be filed, there
need not be filed (1) any instrument with
respect to long-term debt not being registered
if the total amount of securities authorized
thereunder does not exceed 10% of the total
assets of the registrant and its subsidiaries on
a condolidated basis and if there is filed an
agreement to furnish a copy of such
agreement to the Commission upon request;
(2) any instrument with respect to any class
of securities if appropriate steps to assure the
redemption or retirement of such class will be
taken prior to or upon delivery by the
registrant of the securities being registered; or
(3) copies of instruments evidencing scrip
certificates for fractions of shares.

(c) If any of the securities being registered
are, or will be, issued under an indenture to
be qualified under the Trust Indenture Act of
1939, the copy of such indenture which is
filed as an exhibit shall include or be
accompanied by (1) a reasonably itemized
and informative table of contents; and (2) a
cross-reference sheet showing the location in
the indenture of the provisions inserted
pursuant to Sections 310 through 318(a)
inclusive of the Trust Indenture Act of 1939.

(4) Opinion re legality—(a) An opinion of
counsel, as to the legality of the securities
being registered, indicating whether they will,
when sold, be legally issued, fully paid and
non-assessable, and, if debt securities,
whether they will be binding obligations of
the registrant.

(b) If the securities being registered are
issued under a plan and the plan is subject to
the requirements of ERISA either (i) an
opinion of counsel which confirms
compliance with the provisions of the written
documents constituting the plan with the
requirements of that Act pertaining to such
provisions; (ii) a copy of the Internal Revenue
Service determination letter that the plan is
qualified under Section 401 of the Internal
Revenue Code; or (iii) an opinion of counsel
attaching a copy of the determination letter,
that any amended provisions of the plan
adopted subsequent to such determination
comply with the requirements of that Act
pertaining to such provisions.

(5) Opinion re discount on capital shares—
If any discount on capital shares is shown as
a deduction from capital shares on the most
recent balance sheet being filed for the
registrant, there shall be a statement of the
circumstances under which such discount
arose and an opinion of counsel as to the
legality of the issuance of the shares to which
such discount relates. The opinion shall set
forth any applicable constitutional and
statutory provisions and shall cite any
decisions which, in the opinion of counsel.
are controlling.

(6) Opinion re liguidation preference—if
the registrant has any shares the preference
of which upon involuntary liquidation
exceeds the par or stated value thereof, there
shall be filed an opinion of counsel as to
whether there are any restrictions upon
surplus by reason of such excess and also as
to any remedies available to security holders
before or after payment of any dividend that
would reduce surplus to an amount less than
the amount of such excess. The opinion shall
set forth any applicable constitutional and
statutory provisions and shall cite any
decisions which, in the opinion of counsel,
are controlling.

(7) Opinion re tax matters—An opinion of
counsel or, in lieu thereof, a revenue ruling
from the Internal Revenue Service supporting
the Tax matters and consequences as to the
shareholders as described in the filing when
such tax matters are material to the
transaction for which the registration
statement is being filed. If a tax opinion is set
forth in full in the filing, an indication that
such is the case may be made in lieu of filing
the otherwise required exhibit. Such tax
opinion may be conditioned or may be
qualified so long as such conditions and
qualifications are adequately described in the
filing.

(8) Voting trust agreement—Any voling
trust agreements and amendments thereto.

(9) Material contracts—{a) Every contract
not made in the ordinary course of business
which is material to the registrant and is to
be performed in whole or in part at or after
the filing of the registration statement or was
entered into not more than two years before
such filing. Only contracts need be filed as to
which the registrant or subsidiary of the
registrant is a party or has succeeded to a
party by assumption or assignment or in
which the registrant or such subsidiary has a
beneficial interest.

(b) If the contract is such as ordinarily
accompanies the kind of business conducted
by the registrant and its subsidiaries, it will
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be deemed to have been made in the ordinary
course of business and need not be filed,
unless it falls within one or more of the
following categories, in which case it should
be filed except where immaterial in amount
or significance:

(1) Any coatract to which directors,
officers, promoters, voting trustees, security
holders named in the registration statement
or report, or underwriters are parties other
than contracts involving only the purchase or
sale of current assets having a determinable
market price, at such market price;

{(2) Any coatract upon which the
registrant's business is substantially
dependent, as in the case of continuing
contracts to sell the major part of registrant's
products or services or to purchase the major
part of registrant's requirements of goods,
services or raw materials or any franchise or
license or other agreement to use a patent,
formula, trade secret, process or trade name
upon which registrant’s business depends to
a material extent;

(3) Any contract calling for the acquisition
or sale of any property, plant or equipment
for a consideration exceeding 15 percent of
all the assets of the registrant on a
consolidated basis; or

(4) Any lease under which a significant
part of the property described in the
registration statement or report is held by the
registrant.

(c) Any management contract or any
remunerative plan, contract or arrangement
including but not limited to plans relating to
options, warrants or rights, pension,
retirement or deferred compensation or
bonus, incentive or profit sharing (or if not set
forth in any formal document, a written
description thereof) shall be deemed material
and shall be filed except the following:

(1) Ordinary purchase and sales agency
agreements.

(2) Agreements with managers of stores in
a chain organization or similar organization.

(3) Contracts providing for labor or
salesmen's bonuses or payments to a class of
security holders, as such.

{4) Any remunerative plan, contract or
arrangement in which directors or executive
officers of the registrant do not participate.
See Item 4 of Regulation S-K for the
definition of the term “executive officer."

(5) Any remunerative plan, contract or
arrangement which pursuant to its terms is
available to employees generally and which
in operation provides for the same method of
allocation of benefits between management
and nonmanagement participants.

(10) Material foreign patents—FEach
material foreign patent for an invention not
covered by a United States patent. If the
filing is a registration statement and if a
substantial part of the securities to be offered
or if the proceeds therefrom have been or are
to be used for the particular purposes of
acquiring, developing or exploiting one or
more material foreign patents or patent
rights, furnish a list showing the number and
a brief identification of each such patent or
patent right. 1

(11) Instruments defining the rights of
participating employees—All constituent
instruments (other than the plan itself)
defining the rights of employees who
participate in the plan.

(12) Letter re unaudited financial
information—A letter, where applicable, from
the independent accountants which
acknowledges their awareness of the use in a
registration statement of any of their reports
which pursuant to Rule 436(c) (17 CFR
230.436(c)) under the Securities Act are not
considered a part of a registration statement
prepared or certified by an accountant or a
report prepared or certified by an accountant
within the meaning of sections 7 and 11 of
that Act.

. . - - L3

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

5.17 CFR Part 249 is amended as
follows:

a. Form 10. Item 16 and the
Instructions as to Exhibits of Form 10
are amended as follows:

§249.210 Form 10, general form for
of securities pursuant to

section 12 (b) or (g) of the Securities
Exchange Act of 1934.

Item 16. Financial Statements and
Exhibits Y

(a) * R

(b) Exhibits, as required by Item 7 of
Regulation S-K, 17 CFR 229.20.

Instructions as to Exhibits

The exhibits shall be furnished in
accordance with the provisions of Item 7 of
Regulation 5-K. 17 CFR 229.20.
. » - - -

b. Form 8-K. Item 7 of the Form 8-K is
amended as follows:

§ 249.308 Form 8-K, for current reports.
» » » * L

Item 7. Financial statements

(a) ***

(b) Exhibits. The exhibits shall be
furnished in accordance with the
provisions of Item 7 of Regulation 5-K,
17 CFR 229.20.

¢. Form 10-Q. Instruction 9 and Item 9
of Form 10-Q are amended as follows:

§ 249.308a Form 10-Q, for quarterly
reports under sections 13 or 15(d) of the
Securities Exchange Act of 1934,

Instruction 9. Exhibits. The exhibits shall
be furnished in accordance with the

. provisions of Item 7 of Regulation 5-K, 17

CFR 229.20.

Item 9. Exhibits and Reports on Form 8-K.
(a) The exhibits shall be furnished in
accordance with the provisions of Item 7 of
Regulation S-K, 17 CFR 229.20,

» - » - -

d. Form 10-K. Item 12 and the
Instructions to Exhibits of Form 10-K
are amended as follows:

§249.310 Form 10-K, annual report
pursuant to sections 13 or 15(d) of the
Securities Exchange Act of 1934,

Item 12, Financial Statements,
Exhibits Filed and Reports on Form 8-K.

(a) L A
(2) Exhibits, as required by Item 7 of
Regulation S-K, 17 CFR 229.20.

. - . - .

Instructions as to Exhibits

The exhibits shall be furnished in
accordance with the provisions of Iltem 7 of
Regulation S-K, 17 CFR 229.20.

» - - » .

Certain Findings

As required by Section 23{a) of the
Exchange Act, the Commission has
specifically considered the impact which
the amendments would have on
competition and has concluded that it
imposes no significant burden on
competition. In any event, the
Commission has determined that any
possible burden will be outweighed by,
and is necessary and appropriate to
achieve, the benefit of this rule to
investors and registrants.

The Commission also finds that any
changes in the amended rule and forms
adopted from those published in
Securities Act Release No. 6149 have
already been generally subject to
comment so that further notice and
rulemaking procedures pursuant to the
Administrative Procedure Act (5 U.S.C.
553) are not necessary.

Authority

The amendments to Rule 403 and the
enumerated forms prescribed under the
Securities Act of 1933 are being adopted
pursuant to the authority in Sections 6,
7. 8, 10, and 19(a) of that Act. The
amendments to Rule 0-3 and the
enumerated forms prescribed under the
Securities Exchange Act of 1934 are
being adopted pursuant to the authority
in Sections 12, 13, 15(d) and 23(a) of that
Act. The amendments to Regulation S-K
are being adopted pursuant to all of the
1933 and 1934 Act provisions referred to
above.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
Secs. 12, 13, 15(d), 23(a), 48 Stat. 892, 894, 895,
801; Secs. 205, 209, 48 Stat. 806, 908; Secs. 1, 3.
B8, 203(a), 49 Stal. 704, 1375, 1377, 1379; Sec. 2,
52 Stat. 1075; Sec. 301, 54 Stat. 857; Secs. 8,
202, 68 Stal. 685, 686; Secs, 3, 4, 6, 10, 78 Stat.
88(a), 565, 569, 570; Sec. 1, 79 Stal. 1051; Secs.
1, 2, 82 Stat, 454; Secs. 1, 2, 7, 28, 84 Stat. 1435,
1497, 1653; Secs. 10, 11, 18, 89 Stat. 119, 121,
155; Sec. 308, 90 Stat. 57; Sec. 204, 91 Stat.
1500; 15 U.8.C. 77§, 77g. 77h, 77, 77s{a), 781,
78m, 780(d), 78w(a))
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By the Commission.
George A. Fitzsimmons,
Secretary. :
August 27,1980,
{FR Doc. 80-27123 Filed 8-4-80; 8:45 am]
BILLING CODE 8010-01-M

17 CFR Part 249
[Release No. 34-17100]

Registration of Municipal Securities
Dealers

AGENCY: Securities and Exchange
Commission.

ACTION: Final amendments to form.

SUMMARY: The Commission is amending
Form MSD, the registration form used by
municipal securities dealers which are
banks or separately identifiable
departments or divisions of banks. The
amendments (1) conform a definition in
Form MSD to a definition contained in a
rule of the Municipal Securities
Rulemaking Board, (2) allow, under
certain circumstances, bank municipal
securities dealers to substitute, for forms
currently required to be filed with the
Commission, forms containing similar
information with respect to supervisory
personnel currently filed with the bank
regulatory agencies, and (3) make
certain technical changes in Form MSD.
Banks or separately identifiable
departments or divisions of banks
whose municipal securities dealer
registration is either currently effective
or pending will be required to update
their registrations or applications on
Form MSD if such registrations or
applications do not already contain the
new information required by the
amendments.

EFFECTIVE DATES: With respect to
registrants or applicants whose
municipal securities dealer registration
is either effective or pending on October
6, 1980, the effective date of the
amendments is December 28, 1980. With
respect to other applicants, the effective
date of the adopted amendments is
October 6, 1980,

FOR FURTHER INFORMATION CONTACT:
Thomas G. Lovett, Esq.,

Office of Self-Regulatory Oversight,
Division of Market Regulation,
Securities and Exchange Commission,
500 North Capitol Street, °
Washington, D.C. 20549,

(202) 272-2411.

SUPPLEMENTARY INFORMATION: On July
17, 1978, the Securities and Exchange
Commission published and solicited
comments concerning three proposed
substantive amendments and two
proposed technical amendments to Form

MSD. The Commission has determined
to adopt certain of the substantive
amendments described below and the
two technical amendments. The
Commission, in a companion release, is
withdrawing the proposed substantive
amendment to the instruction to item 6
of Form MSD.*

The first proposed substantive
amendment would amend Form MSD's
definition of the phrase “municipal
securities dealer activities" in the
instructions to Form MSD to conform to
the definition of that term in rule G-1(b)
of the Municipal Securities Rulemaking
Board (the "MSRB").? As originally
adopted, MSRB rule G-1 included four
types of activities as “municipal
securities dealer activities”; this list of
activities was incorporated verbatim
into Form MSD. After the Commission
adopted Form MSD, the MSRB amended
rule G-1 to expand the list of “municipal
securities dealer activities” to include
(1) financial advisory and consultant
services in connection with the issuance
of municipal securities and (2) activities
which involve communication, directly
or indirectly with public investors in
municipal securities. As a result, the
instructions in Form MSD do not
conform to the MSRB's current
definition of the term “municipal
securities dealer activities." The
amendment would replace the current
list of activities enumerated in Form
MSD with language referring to the
definition of the term "municipal
securities dealer activities,” thus
conforming the two definitions
eliminating the need for future
amendments to the same instructions in
the event additional amendments to the
term, as defined in MSRB rule G-1,
become effective.

The second proposed amendment
would permit certain persons named in
response to item 5 of Form MSD, who
are required to complete a separate
Schedule A,*to substitute for that

!The Commission published and solicited
comments concerning the proposed amendments in
Securities Exchange Act Release No.14871 (July 17,
1978) (43 FR 32308 (1978)). The Commission, in this
release, is adopting two of the substantive
amendments and the two technical amendments. In
Securities Exchange Act Release No. 17101 (August
28, 1980), the Commission is withdrawing the
proposed substantive amendment to the instruction
to item & of Form MSD. See discussion beginning at
fn. 5, infra.

#MSRB rule G-1 defines the term “separately
identifiable department or division of a bank” far
purposes of Section 3(a)(30) of the Securities
Exchange Act {the “Act”] (15 U.S.C. 78¢(a)(30).

*Each person directly engaged in the
management, direction or supervision of any of the
applicant’s or registrant’s municipal securities
dealer activities, as enumerated in MSRB rule G-
1(b), is required 1o be listed in response lo item §
and on Schedule A of Form MSD. Such persons
include personnel responsible for the clearance and

schedule Form MSD-—4.4In order to
satisfy the requirements in MSRB rule
G-7 with respect to information
concerning associated persons, the
federal bank regulatory agencies have
uniformly adopted Form MSD-4, which
every bank municipal securities dealer
is required to submit to its appropriate
regulatory agency on behalf of each
municipal securities principal or
municipal securities representative
associated with such bank dealer.
Applicants would still be required,
however, to complete a Schedule A for
any disciplined personnel named in
response to item 7 of Form MSD even if
such persons have also completed a
Form MSD-4, since Schedule A solicits
additional disciplinary information
which is not available on Form MSD—4.

The third proposed substantive
amendment would amend the
instruction to item 6 of Form MSD. Item
6 solicits information concerning any
person who "directly or indirectly
control(s) any of the applicant’s
municipal securities dealer activities.”
The current instruction can be
interpreted to exclude members of the
board of directors of a bank dealer and
of a parent bank holding company (if
any) from the category of persons
considered to control directly or
indirectly an applicant bank’s municipal
securities dealer activities. The
proposed amendment to the instruction
to item 6 would explicitly require a bank
municipal securities dealer, whether it
applies for registration as a whole or as
a separately identifiable department or
division, to list on Schedule'B all the
members of the board of directors of the
applicant, or of the bank of which it is a
part, and of the parent bank holding
company, if any.

The first proposed technical
amendment to item 1 of Form MSD
would facilitate the processing of
registration forms filed by applicants
which intend to succeed to and continue
the business of another registered
municipal securities dealer by requiring
that such applicants check a box on the
form indicating their successor status.
The second proposed technical
amendment would make a minor
correction to item 10(c) of Form MSD to
avoid an overlap with item 12(h) of the
form. Under the proposed amendment,
an applicant which is a department or

processing activities of the bank with respect to
transactions in municipal securities,

*Form MSD-4 is an abbreviation for the form
entitled “Uniform Application for a Municipal
Securities Principal or Municipal Securities
Representative Associated with a Bank Dealer.”
The information required by Form MSD-4 is
substantially identical to, or more detailed than,
similar information reqiired on Schedule A
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division of a bank, rather than a whole
bank, would not be required to answer
item 10(c) in addition to item 12(h),
which requests identical information.
As stated above, the Commission has
determined to adopt all of the proposed
amendments, with the exception of the
proposed amendment to the instruction
to item 6.% The Commission believes that
adoption of the proposed amendment to
the instruction to item 8 is not necessary
at this time in view of the public
availability elsewhere of much of the
information the proposed amendment is
designed to elicit,® and the potentially
duplicative paperwork burden that the
requirement would impose on bank
municipal securities dealers.” The
proposed amendment, if adopted, would
have required every member of the
board of directors of the applicant or
registrant, or of the bank of which it is a
part, and of a parent bank holding
company to (i) state on Schedule B his
or her name, business address, and
basis for control, (ii) respond to the list
of questions in item 7, and (iii] update
such information on a periodic basis.
Information with respect to persons
associated with’an applicant bank is
important for the Commission to
evaluate properly whether registration
as a municipal securities dealer should
be granted or denied in accordance with
Section 15B(a)(2) of the Act (15 U.S.C.

$The Commission received 14 comment letters on
the proposed amendments. The commenters
generally favored their adoption, with the exception
of the proposed amendment to the instruction to
item 6.

®As indicated in the responses of the staff of the
Board of Governors of the Federal Reserve System
(the “Federal Reserve”) and the Hartford Nationa!
Bank and Trust Co. {"Hartford"}, a publicly-held
bank holding company may be subject to Section
12{g) of the Act (15 U.S.C. 78/{g)), thereby requiring
Form 10-K to be filed with the Commission. Form
10-K requires a listing or diagram of all subsidiaries
of the registrant, and the names of all directors of
the registrant. A publicly-held bank is subject to
substantially similar regulations issued by the

ppropriate bank regulatory agencies pursuant {o

Section 12(i} of the Act (15 U.S.C. 78/(i)) and
accordingly must file similar information with those
agencies. In addition, certain professional
publications provide listings of the members of the
boards of directors of banks. Responses of the
American Bankers Association (the “ABA") (Sept. 8,
1978), the Association of Bank Holding Companies
(the “Association") (Sept. 15, 1978), the Dealer Bank
Association (the “DBA") (Aug. 31, 1978), Federal
Reserve (Aug. 31, 1978), Hartford (Aug. 31, 1978), the
Irving Trust Co. {“Irving"} (Aug. 31, 1978), the
Manufacturers Hanover Trust Co.,
(“Manufacturers”) (Aug. 31, 1978), the Pacific
National Bank of Washington (“Pacific”) (Aug. 24,
1978), the Public Securities Association (Aug. 31,
1978), and Seattle Trust and Savings Bank
(“Seattle”) (Aug. 31, 1978); Securities and Exchange
Commission File No. 87-746 (“File No. §7-748").

?Responses of the ABA, the Association, the
DBA., Federal Reserve, Hartford, Irving,
Manufacturers, Pacific, the Republic National Bank
of Dallas {"Republic”) (Sept. 14, 1978}, and Seattle;
File No. S7-746. 5

780-4(a)(2)). Under that section, the
Commission is directed to deny
registration to an applicant if it finds
that, if the applicant were already
registered as a municipal securities
dealer, its registration would be subject
to revocation or suspension under
Section 15B(c) of the Act (15 U.S.C. 780~
4{c)).

Information relating to an applicant's
associated persons is relevant in
determining whether its registration
would be subject to suspension or
revocation. Section 15B(c)(2) (15 U.S.C.
780-4(c)(2)) empowers the Commission
to suspend or revoke the registration of
a municipal securities dealer which has
committed or omitted any act or
omission enumerated in Section 15(b)(4)
(15 U.S.C. 780(b)[(4)), including a
violation of any provision of the Act or
rules or regulations thereunder. A
municipal securities dealer that permits
a person subject to a disciplinary order
entered pursuant to Section 15B(c) of the
Act to become or remain an associated
person violates Section 15B(c)(4) of the
Act (15 U.S.C. 780-4(c)(4)), if the dealer
knows or should have known of the
order. Thus, by violating a provision of
the Act, a municipal securities dealer
would be subject, if already registered,
to revocation or suspension pursuant to
Section 15B(c)(2). Accordingly, it is
evident that, pursuant to Section
15B(a)(2) of the Act, the Commisgsion
could deny an application for
registration based on the applicant’s
relationship with certain persons
associated with it, and it is important
that information concerning those
persons be furnished to the Commission.

Nevertheless, since item 7 of Form
MSD currently asks for information with
respect to enumerated disciplinary
actions taken against any person who
meets the definition of the term “person
associated with a municipal securities
dealer,”® the Commission will not at
this time specifically require information
on Schedule B concerning every member
of the board of directors. Instead,
applicants and registrants will continue
to be required, in response to item 6, to
make individual case-by-case decisions
as to whether a director is in fact a
controlling person.

In the case of those directors who are
not viewed by applicants as within the
definition of “person associated with a
municipal securities dealer” and for
whom information accordingly will not
be furnished, the Commission notes that

the federal bank regulatory agencies,

*The term “person assoctated with 8 municipal
securities dealer” is defined in Section 3{a)(32) of
the Act {15 U.S.C. 78c{a)(32)}. The text of that
section is set forth in full infra, at fn. 13.

which have primary inspection and
enforcement authority with respect to
bank municipal securities dealers, are
authorized to enforce compliance by
those entities and associated persons
with applicable provisions of the
securities laws.? In exercising those
responsibilities, the bank regulatory
agervies can be expected to examine
the control relationship of members of
the board of directors of a bank, and of
a parent bank holding company, with
the bank or the department of the bank
which engages in municipal securities
dealer activities. Accordingly, the
Commission believes that appropriate
statutory safeguards exist to ensure that
it has access to certain relevant
information with respect to associated
persons for whom information is not
furnished on Form MSD. *

In withdrawing the proposed
amendment to the instruction to item 6,
the Commission, of course, reserves the
right to reconsider the matter at a later
date if information in Form MSD about
all members of the boards of directors of
a municipal securities dealer proves
necessary to the registration process.

Discussion of Certain Aspects of
Commission Authority With Respect to
Bank Municipal Securities Dealers

As indicated above, the Commission,
in withdrawing the proposed
amendment to the instruction to item 6,
has considered the commenters’
concerns that the information which
would be elicited by the proposed
amendment is already publicly available
to a large degree,'* and that the
proposed amendment would impose a
duplicative paperwork burden without a
corresponding benefit.'* The
commenters also argued that the
proposed amendment was contrary to
the legislative history of Section 3{a)(32)
of the Act '* which defines the term

?Section 15B(c)(5) of the Act {15 U.S.C. 780~
4{c)(5)).

*For example, the appropriate bank regulatory
agency, prior to the commencement of any
proceeding against a person associated with a
municipal securities dealer for a violation of
applicable provisions of the securities laws, is
required to notify the Commission of the identity of
such person. Section 15B{c){6)(A) of the Act {15
U.S.C, 780-4(c)(8)(A)). In addition, pursuant to
Section 17(c) of the Act (15 U.S,C. 78g(c)) the
appropriate bank agency is required to furnish the
Commission, upon request, with a copy of any
report of an examination of a municipal securities
dealer.

Y See fn. 6, supra for commenters.

V2 See In. 7, supra for commenters,

" Section 3(a}{32) of the Act provides: The term
“person associated with a municipal securities
dealer” when used with respect to a municipal
securities dealer which is a bank or a division or
department of a bank means any person directly
engaged in the management, direction, supervision,

Footnotes continued on next page
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“person associated with a municipal
securities dealer," ' and, as a further
amplification on that concern, that the
proposed amendment, contrary to case
law and previous Commission positions,
would establish an irrebuttable
presumption concerning the existence of
a control relationship, in contrast to a
case-by-case approach.'® The
Commission believes, however, that the
commenters have misconstrued the
legislative history of Section 3{a)(32) in
asserting that the Commission should
not require information concerning
members of the board of directors of a
bank unless such persons are directly
involved in the management of the
municipal securities department.
Accordingly, it is appropriate, at this
time, to interpret that section, together
with the term “separately identifiable
department or division"” used in Section
3(a)(30) of the Act,'®in order to clarify
the Commission's views concerning
certain aspects of the regulatory scheme
applicable to municipal securities
dealers which are banks or separately
identifiable departments or divisions of
banks.

Some commenters, relying on the
legislative history of the Securities Acts
Amendments of 1975 (the 1975
Amendments"”),'? indicated that they
believed the term “person associated

Footnotes continued from last page

or performance of any of the municipal securities
dealer’s activities with respect to municipal
securities, and any person directly or indirectly
controlling such activities or controlled by the
municipal rities dealer in c« tion with such
activities,

" Responses of the ABA, the DBA, the Federal
Reserve, the MSRB (Sept. 21, 1978), and Republic;
File No. §7-746.

" Responses of the Association, the Continental
lllinois National Bank and Trust Co. (“Continental
Bank") (Aug. 31, 1978), and Irving; File No. S7-746.
Commenters should be aware of the distinction
between actions of a director undertaken in an
individual capacity and of actions undertaken as a
member of & board of directors. As indicated in the
text of this release infra. to the extent an individual
director intervenes in the activities of the dealer
department, the director would be a “person
associated with a municipal securities dealer.” In
addition, however, as a group, the board of directors
of a bank or of a bank holding company, except in a
rare instance, at least indirectly controls the
activities of the dealer department. Accordingly, the
board as a whole would be “a person associated
with a municipal securities dealer,” as that term is
defined in Section 3(a)(32) of the Act. Cf. rule 19g2-1
(17 CFR 240.1882-1), adopted under Section 19(g) of
the Act (15 U.S.C. 78s(g)). which establishes a
rebuttable presumption that certain persons
“control” & securities exchange or securities
association member firm. Among the persons
persumed to control are the directors of the firm.

'*Section 3(a)(30) of the Act provides, in pertinent
part: The term “municipal securities dealer” means
any person (including a separately identifiable
department or division of a bank) engaged in the
business of buying and selling municipal securities
for his own account, through a broker or
otherwise * * *,

" Pub. L. 84-28 (June 4, 1975).

with a municipal securities dealer,” as
defined in Section 3(a)(32]) of the Act,
was intended to be limited to "[p]ersons
involved in the management, direction
or supervision of a bank’s municipal
securities activities." *® Thus, absent
personal intervention in the municipal
securities activities of the bank’s
municipal securities department or
division, a person would not be
considered a “person associated with a
municipal securities dealer,” *® and,
therefore, information concerning such
person need not be supplied on
Schedule B of Form MSD. The legislative
history cited by the commenters,
however, interprets only the specific
language in Section 3(a)(32) referring to
persons “directly engaged in the
management, direction, supervision or
performance of any of the municipal
securities dealer's activities," and does
not address the “directly or indirectly
controlling” language which follows.
The legislative history, therefore, does
no more than clarify the intent behind
the “directly engaged in" language of
Section 3(a)(32). Accordingly, the
commenters’ reference to the legislative
history of Section 3(a)(32)
inappropriately focuses on only one
aspect of that section, The Senate
Report does not explain the application
of the section with respect to persons
“directly or indirectly controlling” a
municipal securities dealer’s activities,
and should not be interpreted to limit
the definition with respect to such
controlling persons.

Furthermore, the Senate Report
discussion of the activities of a bank
president which would result in the
president’s being considered a “person
associated with a municipal securities
dealer” should be read in conjunction
with the Commission’s comment on
draft Section 3(a)(32) in S. 2474, the
“Municipal Securities Act of 1973.” In
order to clarify the application of the
proposed section to bank officers, the
Commission suggested that the adverb
"“directly” be substituted for “actively”
in the phrase "any person * * * engaged
in" certain management-related

" Report of the Senate Comm, on Banking,
Housing and Urban Affairs to Accampany S. 249, S.
Rep. No. 94-75, 94th Cong., 1st Sess. 45 (1875).
{Hereafter cited as the “Senate Report")

*The Senate Report on Section 3(a)(32) of the
Act, id., at 93, states:

|Tlhe term “person associated with & municipal
securities dealer” * * * is intended to be applied
broadly to persens assuming any significant role in
a dealer’s activities. That is fo say, in the evenl &
bank president personally intervened in the
municipal securities activities of his bank’s
municipal securities department or division, he
would be regarded as a “person associated with a
municipal securities dealer” and would be subject
to all provisions of the Act goveming or affecting
persons with that status,

activities of a bank municipal securities
dealer.?® That drafting suggestion, which
was subsequently adopted by the
Congress, indicates the section is meant
to apply broadly to a// persons
responsible, no matter how infrequently,
for the activities of a bank municipal
securities dealer.

Some commenters, in connection with
a discussion of the scope of Commission
regulation intended by the Congress for
bank municipal securities dealers and
their associated persons, relied on the
provisions in the 1975 Amendments
permitting a bank to register as a
separately identifiable department or
division (“SIDD") as evidence of
Congressional intent to allow a bank to
separate completely its municipal
securities dealer activities from its other
activities for purposes of registration
and subsequent regulation. The term
“separately identifiable department or
division,” as noted above, is defined in
MSRB rule G-1 as "that unit of the bank
which conducts all of the activities of
the bank relating to the conduct of
business as a municipal securities
dealer * * *.” This definition serves to
limit the scope of MSRB and
Commission regulation so that certain
requirements which more appropriately
apply to a department or division of a
bank are not imposed upon the entire
bank.?! MSRB rule G-1 further provides:

The fact that directors and senior officers
of the bank may from time to time set broad
policy guidelines affecting the bank as a
whole and which are not directly related to
the day-to-day conduct of the bank’s
municipal securities dealer activities, shall
not disqualify the unit hereinbefore described
as a separately identifiable department or
division of the bank or require that such
directors or officers be considered as part of
such unit.®

Moreover, those directors and senior
officers who merely set broad policy
guidelines with respect to the activities

O T i

*The Commission stated: If the president of a
bank is responsible for or has directed improper
activities in connection with the operation of his
bank’s municipal securities department, he should
be subject to those sanctions established for
persons associated with a municipal securities
dealer. Therefore, the Commission would * * *
eliminate the adverb “actively” * * *and * * *
substitute therefor the word "directly,” so that
direct intervention in the activities of a bank
municipal securities department by a bank officer,
even on a single occasion, would provide an
adequate basis for deeming such an officer to be a
“person associated with" that department. Hearings
an S, 1933 and S. 2474 before the Subcomn. on
Securities of the Senate Comm. on Banking.
Housing and Urban Affairs, 93rd Cong., 2nd Sess..
82 (1974).

*! For example, MSRB rule G-8 concerning
recordkeeping applies only to transactions in
municipal securities effected by the dealer
department, if the bank is registered in that
capacity.

#¥MSRB rule G-1(c).
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of the municipal securities dealer
department are not subject to the
qualification requirements for municipal
securities principals set forth in MSRB
rule G-3.%

A bank may, therefore, register as a
SIDD in order to limit the application of
certain regulatory requirements to a
department or division rather than the
entire bank. Nevertheless, there is a
distinction which should be drawn
between persons who are considered a
part of the dealer unit for purposes of.
MSRB rule G-1 and persons who are
associated with that unit under Section
3(a)(32) of the Act.** An application for
registration as a SIDD does not limit the
Commission's statutory authority with
respect to persons associated with the
SIDD for purposes of determining
whether registration should be granted
or denied.

Effective Dates of Amendments to Form
MSD

The amendments to Form MSD '
adopted in this release will require
registrants, as well as applicants for
registration, to make any necessary
amendments to Form MSD in order to
comply with the new requirements. The
Commission recognizes that an
appropriate period should be allowed
for registrants and applicants to make
such amendments. Therefore, with
respect to municipal securities dealers
whose registration is either effective or
pending on October 6, 1980, the effective
date of the amendments to Form MSD is
December 28, 1980. This delayed
effectiveness does not extend, however,
to a registrant or applicant that, because
the registration or pending application
becomes inaccurate for other reasons
during the intervening period, is
required to amend its registration
statement “promptly” in accordance
with Securities Exchange Act Rule
15Ba2-1(b) (17 CFR 240.15Ba2-1(b). With

#MSRB rule G-3(a)(i) defines a municipal
securities principal, in the case of a bank dealer, as
"“a natural person associated with such bank dealer
which is directly engaged in the management,
direction or supervision of one or more municipal
securities dealer activities * * *." Unless an officer
or director meets this definition he is not required to
satisfy the qualification requirements of rule G-3.

* As discussed above, the term "person
associnted with a municipal securities dealer” s
broadly defined to include not only persons directly
engaged in the municipal securities dealer activities
of the dealer department or division (who would be
considered a part of such department or division),
but also persons who directly or indirectly control
such activities. As an example, the board of
directors of a bank holding company owning a
subsidiary engaged in municipal securities dealer
activities would, as a whole. be considered a person
associated with a municipal securities dealer.

respect to new applicants, the effective
date of the proposed amendment is, in
accordance with 5 U.S.C. 553(d),
October 6, 1980.

Accordingly, Part 249 of Title 17 of the
Code of Federal Regulations is amended
by the Securities and Exchange
Commission to revise the instructions to
§ 249.1100, as well as two items of
§ 249.1100, as follows:

§249.1100 Form MSD, Application for
registration as a municipal securities dealer
pursuant to rule 15Ba2-1 under the
Securities Exchange Act of 1934 or
amendment to such application.

- » * - *

G. General Definitions
» * - * *

d. Municipal securities dealer activities—
The term “municipal securities dealer
activities” has the meaning set forth in
Municipal Securities Rulemaking Board rule
G-1(b), which defines the term “separately
identifiable department or division of a bank"
for purposes of Section 3(a)(30) of the
Securities Exchange Act of 1934,

* - * i *

L. Instructions to Specific Items
» - " - *

a. Item 1{a)—If the applicant is not
registered currently with the Commission and
is not succeeding to and continuing the
business of another registered municipal
securities dealer, the box marked “a new
application” should be checked. If &
registered municipal securities dealer is
amending items on a currently effective Form
MSD, the box marked “an amendment”
should be checked. If the applicant is
succeeding to and continuing the business of
another registered municipal securities
dealer, the box marked "a successor
application" should be checked. If a bank
registered as a municipal securities dealer
determines it would prefer to register as a
separately identifiable department or
division, or the converse, it is necessary that
(i) the applicant file a Form MSD, indicating
in item 1 that it is a “successor application”
and (ii) the currently registered entity file a
Form MSDW to withdraw its registration.
Pursuant to Securities Exchange Act Rule
15Ba2-4, 17 CFR 240,15Ba2-4, if a municipal
securities dealer succeeds to and continues
the business of another registered municipal
securities dealer, the registration of the
predecessor shall be deemed to remain
effective as the registration of the successor
for a period of 75 days after such succession:
Provided, That a Form MSD is filed by such
successor within 30 days after such
succession.

* - - * -

¢. Item 5—~This item calls for information
concerning persons directly engaged in the
supervision of any of the applicant's
municipal securities dealer activities. A
separate Schedule A or Form MSD-4 must be
completed for each person named in response

to item 5.
- - - . -

1. (a) This Form is filed with the Securities
and Exchange Commission as:
A new application
An amendment
A successor application
* * - - »
10. (c) If applicant is a bank, * * *
By the Commission.
George A. Fitzsimmons,
Secretary.
August 28, 1980.
[FR Doc. 8027291 Filed 8-4-80; 8:45 am]
BILLING CODE 8010-01-M

WATER RESOURCES COUNCIL
18 CFR Part 701

Council Organization; Interagency
Liaison Committee Review of Agenda
Packages

AGENCY: Water Resources Council.
ACTION: Final rule, '

SUMMARY: By Action Memorandum
dated July 11, 1980, the Council staff
requested that Council regulations be
revised to allow additional time for
Interagency Liaison Committee review
of agenda packages. This change was
adopted by the Council by unanimous
approval on July 28, 1980.

DATE: Effective July 29, 1980.

FOR FURTHER INFORMATION CONTACT:
Gerald D. Seinwill, Acting Director,
Water Resources Council, 2120 L Street,
NW., Suite 800, Washington, DC 20037
(202) 254-6303,

Accordingly, 18 CFR 701.54 paragraph
(e) is revised as follows:

§701.54 Interagency Liaison Committee.

* . - .

(e) Draft agenda items shall be
submitted to ILC representatives at least
30 days prior to the Council meeting.
The ILC shall meet at least 20 days prior
to the Council meeting. Final Council
agenda material shall be submitted to
the Members at least 7 days prior to the
Council meeting.

* * - - -

(Sec. 402, Pub. L. 89-80, 79 Stat, 254 (42 U.S.C.
1962d-1))

Dated: August 24, 1980,
Gerald D. Seinwill,
Acting Directlor.

[FR Doc. 80-27243 Filed 9-4-80; 8:46 am|
BILLING CODE 8410-01-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Foad and Drug Administration

21 CFR Part 172
[Docket No. 80F-0096]

Polysorbate 80; Food Additives
Permitted for Direct Addition to Food
for Human Consumption

AGENCY: Food and Drug Administration.
ACTION: Final rule.

sUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the use of polysorbate 80 as a surfactant
and wetting agent for natural and
artificial colors. This action is based on
a petition filed by General Foods Corp.

pATES: Effective September 5, 1980;
objections by October 6, 1380.
ADDRESS: Written objections to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Carl L. Giannetta, Bureau of Foods
(HFF-334), Food and Drug
Administration, 200 C St. SW.,,
Washington, DC 20204, 202-472-5690.

SUPPLEMENTARY INFORMATION: In the
Federal Register of April 18, 1980 (45 FR
26464), the Food and Drug
Administration (FDA) announced that a
petition (FAP 7A3309) had been filed by
General Foods Corp., Technical Center,
250 North St., White Plains, NY 10625,
proposing that the food additive
regulations (21 CFR Part 172) be
amended to provide for the safe use of
polysorbate 80 as a surfactant and
wetting agent for natural and artificial
colors, intended for use in barbecue
sauce.

FDA has evaluated data in the
petition and other relevant material and
concludes that the food additive
regulation, § 172.840 Polysorbate 80 (21
CFR 172.840), should be amended as
requested in the petition.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(g), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), Part 172 is
amended in § 172.840 by adding a new
paragraph (c)(14) to read as follows:

§ 172.840 Polysorbate 80.
. * » - -

(c] * & »

(14) As a surfactant and wetting agent
for natural and artificial colors for use in
barbecue sauce where the level of the

additive does not exceet 0.005 percent
by weight of the barbecue sauce.

Any person who will be adversely

affected by the foregoing regulation may
at any time on or before October 6, 1980,
submit to the Hearing Clerk (HFA-305),
Food and Drug Administration, Rm. 4~
62, 5600 Fishers Lane, Rockville, MD
20857, written objections thereto and
may make a written request for a public
hearing on the stated objections. Each
objection shall be separately numbered
and each numbered objection shall
specify with particularity the provision
of the regulation to which objection is
made. Each numbered objection on
which a hearing is requested shall
specifically so state; failure to request a
hearing for any particular objection
shall constitute a waiver of the right toa
hearing on that objection. Each
numbered objection for which a hearing
is requested shall include a detailed
description and analysis of the specific
factual information intended to be
presented in support of the objection in
the event that a hearing is held; failure
to include such a description and
analysis for any particular objection
shall constitute a waiver of the right to a
hearing on the objection. Four coupies of
all documents shall be submitted and
shall be identified with the Hearing
Clerk docket number found in brackets
in the heading of this regulation.
Received objections may be seen in the
above office between 8 a.m. and 4 p.m.,
Monday through Friday.
EFFECTIVE DATE: This regulation shall
become effective September 5, 1880.
(Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

Dated: August 26, 1980.

Joseph P. Hile,

Associate Commissioner for Regulatory
Affairs,

[FR Doc. 80-26766 Filed 6-5-80: 845 am]

BILLING CODE 4110-03-M

21 CFR Part 172
[Docket No. 78F-0433]

Bakers Yeast Glycan; Food Additives
Permitted for Direct Addition to Food
for Human Consumption

AGENCY: Food and Drug Administration.
ACTION: Final rule,

sSuMMARY: The Food and Drug
Administration amends the food
additive regulations to provide for the
safe use of bakers yeast glycan in
certain additional food products.
Anheuser-Busch, Inc., petitioned for the
amendment.

DATE: Effective September 5, 1980;
objections by October 6, 1980.

ADDRESS: Written objections to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockvilie, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Gerad L. McCowin, Bureau of Foods
(HFF-334), Food and Drug
Administration, 200 C St. SW,,
Washington, D.C. 20204, 202-472-5690,

SUPPLEMENTARY INFORMATION: In notice
published in the Federal Register of
February 23, 1979 (44 FR 10789), the
Food and Drug Administration (FDA)
announced that a food additive petition
(FAP 6A3188) had been filed by
Anheuser-Busch, Inc., St. Louis, MO
63118, which proposed that the food
additive regulations be amended to
provide for the safe use of bakers yeast
glycan in certain additional food
products.

Following the evaluation of data in
the petition and other relevant material,
the FDA has concluded that § 172.898
Bakers yeast glycan (21 CFR 172.898)
should be amended to provide for the
use of bakers yeast glycan as a
stabilizer, thickener and texturizer in
frozen dessert analogs, sour cream
analogs, cheese spread analogs, and
cheese-flavored and sour cream-
flavored snack dips.

For the purpose of clarification, the
agency further concludes that an
editorial change should be made in
§ 172.898 to indicate specifically that the
additive is to be used in the prescribed
foods only when standards of identity
established under section 401 of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 341) do not preclude such use.

The agency has carefully considered
the potential environmental effects of
this action and has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that document may be seen
in the office of the Hearing Clerk (HFA~
305), Food and Drug Administration, Rm.
4-62, 5800 Fishers Lane, Rockville, MD
20857, between 9 a.m. and 4 p.m.,
Monday through Friday.

Therefore, under the Federal Food,
Drug, and Cosmetic (secs, 201(s) and 409
as amended, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s) and 348)) and
under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.1), Part 172 is amended in
§ 172,898 by revising paragraph (d) to
read as follows:
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§ 172,898 Bakers yeast glycan.

- . L] * -

(d) The additive is used or intended
for use in the following foods when
standards of identity established under
section 401 of the act do not preclude
such use:

§ 170.3{0)(28) of this chapter, or tex-
turizer as

5
<
d
g
8
-3

§ 170.3(0)(28) of this chapter, or tex-
turizer as defined in § 170.3{0)32) of
this chapter.

§ 170.3(0)(28) of this chapter, or tex-
turizer as dafined in § 170.3{0)(32) of
this chapter.

stabilizer and

§170.3(0)(28) of this chapter, or tex-
turizer as definad in § 170 3(0)(32) of
this chapter.

(5) In cheese-flavored and sour cream-
flavored snack dips as a stabilizer
and thickener as defined iIn
§ 170.3(0}{28) of this chapter, or tex-
turizer as defined in § 170.3(0)(32) of
this chapter.

. » " L *

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before October 6, 1980,
submit to the Hearing Clerk (HFA-305),
Food and Drug Administration, Rm. 4~
62, 5600 Fishers Lane, Rockville, MD
20857, written objections thereto and
may make a written request for a public
hearing on the stated objections. Each
objection shall be separately numbered
and each numbered objection shall
specify with particularity the provision
of the regulation to which objection is
made. Each numbered objection on
which a hearing is requested shall
specifically so state; failure to request a
hearing for any particular objection
shall constitute a waiver of the right to a
hearing on that objection. Each
numbered objection for which a hearing
is requested shall include a detailed
description and analysis of the specific
factual information intended to be
presented in support of the objection in
the event that a hearing is held; failure
to include such a description and *
analysis for any particular objection
shall constitute a waiver of the right to a
hearing on the objection. Four copies of
all documents shall be submitted and
shall be identified with the Hearing
Clerk docket number found in brackets
in the heading of this regulation,
Received objections may be seen in the

above office between the hours of 9 a.m.
and 4 p.m., Monday through Friday.
Effective date. 1'¥1is regulation shall
become effective, September 5, 1980,
(Secs. 201(s) and 409 as amended, 72 Stat,
1784-1788 as amended (21 U,S.C. 321(s) and
348).)
Dated: August 29, 1880,
Joseph P. Hile,
Associate Commissioner for Regulatory
Affairs.
[FR Doc. 80-27168 Flled 8-4-80; 8:45 am|
BILLING CODE 4110-03-

21 CFR Part 172
[Docket No. 79F-0417]

Polysorbate 60; Food Additives
Permitted for Direct Addition to Food
for Human Consumption

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) amends the food
additive regulations to provide for the
safe use of polysorbate 60 as a
surfactant and wetting agent for natural
and artificial colors intended for use in
food. This action is based on a petition
filed by General Foods Corp.
DATES: Effective September 5, 1980;
objections by October 6, 1980,
ADDRESS: Written objections to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5800
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Gerad L. McCowin, Bureau of Foods
(HFF-334), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204, 202-472-5690.
SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of December 7, 1979 (44 FR 70568), the
FDA announced that a food additive
petition (FAP 7A3310) had been filed by
General Foods Corp,, Technical Center,
250 North St., White Plains, NY 10625,
proposing that the food additive
regulations be amended to provide for
the safe use of polysorbate 60 as a
surfactant and wetting agent for natural
?nddarﬁﬁcial colors intended for use in
ood.

Following the evaluation of data in
the petition and other relevant material,
FDA concludes that § 172.836
Polysorbate 60 (21 CFR 172.836) should
be amended as set forth below.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s) and
409 as amended, 72 Stat. 17841788 as
amended (21 U.S.C. 321(s) and 348)) and

" under authority delegated to the

Commissioner of Food and Drugs (21

CFR 5.1), Part 172 is amended in
§ 172.836 by adding a new paragraph
(c)(15) to read as follows:

§ 172.836 Polysorbate 60.

* L3 . * .

(c) L B

{15) As a surfactant and wetting agent
for natural and artificial colors in food
as follows:

(i) In powdered soft drink mixes in an
amount not to exceed 4.5 percent by
weight of the mix.

(ii) In sugar-based gelatin dessert
mixes in an amount not to exceed 0.5
percent by weight of the mix.

(iii) In artificially sweetened gelatin
dessert mixes in an amount not to
exceed 3.6 percent by weight of the mix.

(iv) In sugar-based pudding mixes in
an amount not to exceed 0.5 percent by
weight of the mix.

(v) In artificially sweetened pudding
mixes in an amount not to exceed 0.5
percent by weight of the mix.

- * -

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before October 6, 1980,
submit to the Hearing Clerk (HFA-305),
Food and Drug Administration, Rm, 4~
62, 5600 Fishers Lane, Rockville, MD
20857, written objections thereto and
may make a written request for a public
hearing on the stated objections. Each
objection shall be separately numbered
and each numbered objection shall
specify with particularity the provision
of the regulation to which objection is
made. Each numbered objection on
which a hearing is requested shall
specifically so state; failure to request a
hearing for any particular objection
shall constitute a waiver of the right to a
hearing on that objection. Each
numbered objection for which a hearing
is requested shall include a detailed |
description and analysis of the specific
factual information intended to be
presented in support of the objection in
the event that a hearing is held; failure
to include such a description and
analysis for any particular objection
shall constitute a waiver of the right to a
hearing on the objection, Four copies of
all documents shall be submitted and
shall be identified with the Hearing
Clerk docket number found in brackets
in the heading of this regulation.
Received objections may be seen in the
above office between 8 a.m. and 4 p.m,,
Monday through Friday.

Effective date. This regulation shall
become effective September 5, 1980.
(Secs. 201(s) and 409 as amended, 72 Stat.

1784-1768 as amended (21 U.S.C. 321(s) and
348))
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Dated: August 29, 1980.
Joseph P. Hile,
Associate Commissioner for Regulatory
Affairs.
{FR Doc. 80-27167 Filed 8-4-80: 8:45 am]
DILLING CODE 4110-03-M

21 CFR Parts 177 and 178
[Docket No. 79F-0393]

Polyoxymethylene Homopolymer;
Antioxidants and/or Stabilizers for
Polymers; Indirect Food Additives
AGENCY: Food and Drug Administration.
ACTION: Final rule.

sumMmARY: The Food and Drug
Administration (FDA) amends the food
additive regulations to provide for the
safe use of 612/6 nylon copolymer as a
stabilizer with polyoxymethylene
homopolymer to be used in articles
intended for food-contact use. This
action is based on a food additive
petition filed by E. I. du Pont de
Nemours & Co.

DATES: Effective September 5, 1980.
Objections by October 6, 1980.

ADDRESS: Written objections to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-82, 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Marvin D. Mack; Bureau of Foods (HFF-
334), Food and Drug Administration, 200
C St. SW., Washington, DC 20204, 202-
472-5690.

SUPPLEMENTARY INFORMATION: A notice
published in the Federal Register of
November 30, 1979 (44 FR 69010)
announced that a food additive petition
(FAP 9B3453) had been filed by E. I. du
Pont de Nemours & Co., Wilmington, DE
19897, proposing that § 177.2480 (21 CFR
177.2480) and § 178.2010 (21 CFR
178.2010) be amended to provide for the
safe use of nylon 612/6 copolymer as a
stubilizer with polyoxymethylene
homopolymer to be used in articles
intended for food-contact use.

FDA has evaluated data in the
petition and other relevant material and
finds that §§ 177.2480 and 178.2010
should be amended as set forth below to
include the petitioned additive.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 72 Stat. 1784-1788 as amended (21
U.S.C. 321(s), 348)) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1), Parts 177 and
178 are amended to read as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. In Part 177 § 177.2480 is amended
by revising paragraph (b)(1),
redesignating paragraph (b)(1)(iii) as
(b)(1)(iv) and adding new paragraph
{b)(1)(iii) to read as follows:

§ 177.2480 Polyoxymethylene
homopolymer.

. * - - -

(

(1) Stabilizers (total amount of
stabilizers not to exceed 1.9 percent and
amount of any one stabilizer not to
exceed 0.5 percent, except that Nylon
66/610/6 terpolymer or Nylon 612/6
copolymer may be used up to 1.5 percent
of homopolymer by weight).

(iii) Nylon 812/6 copolymer (CAS Reg.
No. 51733-10-8), weight ratio 6/1.

(iv) Tetrakis [methylene (3,5 di-fert-
butyl-4-hydroxy-hydrocinnamate))
methane.

* * - - -

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

2. In Part 178 § 178.2010(b) is amended
by alphabetically inserting a new item
in the list of substances, to read as
follows:

§ 178.2010 Antioxidants and/or stabilizers

for polymers.
. * . - -
(b] * =
Substances Limitations
Nylon 612/6 copolymer. For use only at levels not to
(CAS Reg. No, 51733-10- exceed 15 percent by
9), weight ratio 6/1. of polyoxymethy-

fene homopolymer as pro-
vided in § 177.2480(b)(1).

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before October 8, 1980,
submit to the Hearing Clerk (HFA-305),
Food and Drug Administration, Rm. 4-
62, 5600 Fishers Lane, Rockville, MD
20857, writien objections thereto and
may make a written request for a public
hearing on the stated objections. Each
objection shall be separately numbered
and each numbered objection shall
specify with particularity the provision
of the regulation to which objection is
made. Each numbered objection on
which a hearing is requested shall
specifically so state; failure to request a
hearing for any particular objection
shall constitute a waiver of the right to a

hearing on that objection. Each
numbered objection for which a hearing
is requested shall include a detailed
description and analysis of the specific
factual information intended to be
presented in support of the objection in
the event that a hearing is held; failure
to include such a description and
analysis for any particular objection
shall constitute a waiver of the right to a
hearing on the objection. Four copies of
all documents shall be submitted and
shall be identified with the Hearing
Clerk docket number found in brackets
in the heading of this regulation.
Received objections may be seen in the
above office between the hours of 9 a.m.
and 4 p.m., Monday through Friday.

Effective date. This regulation shall
become effective September 5, 1980.
(Seocs. 201(s), 409, 72 Stal. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

Dated: August 29, 1880.
Joseph P. Hile,
Associate Commissioner for Regulatory
Affairs.
{FR Doc. 80-27168 Filed 9-4-80; 8:45 am)
BILLING CODE 4110-03-M

21 CFR Part 182
[Docket No. BON-0363]

Substances Generally Recognized as
Safe; Reorganization

AGENCY: Food and Drug Administration.
ACTION: Final rule.

sUMMARY: The Food and Drug
Administration (FDA) is reorganizing a
portion of 21 CFR Part 182 to facilitate
the safety review of substances
generally recognized as safe (GRAS).

.This action revises the heading of

Subpart F to read “Dietary
Supplements” and establishes new
Subpart I, “Nutrients,” which sets forth
all regulations currently in Subpart F.

EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
Lynn A, Larsen; Bureau of Foods (HFF-
335), Food and Drug Administration, 200
C St. SW,; Washington, DC 20204, 202-
426-8950.

SUPPLEMENTARY INFORMATION: FDA is
conducting a comprehensive safety
review of direct and indirect human
food ingredients classified as GRAS or
subject to a prior sanction. Included in
this review is an evaluation of the GRAS
status of nutrients currently listed in
Subpart F of Part 182. To facilitate the
review of these ingredients, FDA is
reorganizing a portion of Part 182 to
provide separate subparts for food
substances used in dietary supplements
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and for those used as nutrients in
conventional foods.

When FDA determines, as a result of
the safety evaluation, that a substance
may be affirmed as GRAS, the agency
publishes a proposal to affirm GRAS
status in accordance with the provisions
of § 170.35 (21 CFR 170.35). Such
proposals include deletion of the
substance from the GRAS list in Part 182
(21 CFR Part 182) and issuance of a new
regulation affirming GRAS status in Part
184 or Part 188 (21 CFR Parts 184 and
1886).

Substances used as nutrients or in
dietary supplements are currently
presented in a combined listing in
Subpart F of Part 182 entitled “Nutrients
and/or Dietary Supplements.” Because
there exists the possibility that a
substance may be affirmed as GRAS
when used as a nutrient in conventional
food while not being affirmed as GRAS
when used as an ingredient in a dietary
supplement, the agency may be faced
with issuing two separate regulations.
One regulation would affirm the
ingredient's GRAS status as a nutrient in
conventional food in Part 184 while
another regulation would issue
maintaining the ingredient's current
position as used in a special dietary
supplement in Part 182. This situation
would unduly complicate the GRAS
affirmation procedure, Accordingly,
FDA has concluded that the
consequences of keeping the current
heading of “Nutrients and/or Dietary
Supplements” are unacceptable.

Therefore, FDA is reorganizing Part
182. Current Subpart F is retitled
“Dietary Supplements,” and new
Subpart [ is entitled “Nutrients.” New
Subpart I will be an exact duplicate of
current Subpart F, but as substances are
affirmed as GRAS in Part 184 for use as
nutrients in conventional food, they will
be deleted from this Subpart. The
substance would continue to be listed
for use in dietary supplements in Part
182, Subpart F, until it is evaluated for
this specific use.

*  The effect of this reorganization is to
facilitate the GRAS review of these
substances used as nutrients in
conventional foods without in any way
affecting the current GRAS status of
substances used in dietary supplements.

The changes being made are
nonsubstantive, and for this reason
notice and public comment procedures
are not appropriate or necessary.

The agency has determined under 21
CFR 25.24(b)(22) (proposed December
11, 1879; 44 FR 71742) that this action is
of a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment

nor an environmental impact statement
is required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act {sec. 701{a), 52
Stat. 1055 (21 U.S.C. 371{a)}) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), Part 182
of Chapter I of Title 21 of the Code of
Federal Regulations is amended as
follows:

1. By revising the heading of Subpart F
to read as follows:

Subpart F—Dietary Suppiements

. . - - *

2. By adding new SubpartI to read as
follows:

Subpart I—Nutrients

Sec.
182.8013
1828065
182.8159
1828191
182.8195
182.8201
182.8210
182.8212
182.8217
182.8223
182.8245
182.8250
182.8252
182.8260
182.8265
182.8301
182.8304
182.8306
182.8308
182.8311
182.8315
182.8370
182.8375
182.8431
182.8434
182.8443
182.8446
182.8449
182.8452
182.8455
182.8458
182.8461
182,8464
182.8530
182.8535
182.8580
182.8622
182.8628
182.8676
182.8695
182.8697
182.8772
182.8778
182.8875
182.8878
182.8890
182.8892
182.8930
182.8933
182.8936
182.8945
182.8950
182.8953
182.8985

Ascorbic acid.

Linoleic acid.

Biotin.

Calcium carbonate,
Calcium citrate.

Calcium giycerophosphate.
Calcium oxide.

Calcium pantothenate.
Calcium phosphate.
Calcium pyrophosphate.
Carotene.

Choline bitartrate,
Choline chloride.

Cooper gluconate,
Cuprous iodide.

Ferric phosphate.

Ferric pyrophosphate.
Ferric sodium pyrophosphate.
Ferrous gluconate.
Ferrous lactate.

Ferrous sulfate.

Inositol.

Iron reduced.

Magnesium oxide.
Magnesium phosphate.
Magnesium sulfate,
Manganese chloride.
Manganese citrate.
Manganese gluconate.
Manganese glycerophosphate,
Manganese hypophosphite.
Manganese sulfate,
Manganous oxide.

Niacin,

Niacinamide.
D-Pantotheny! alcohol.
Potassium chloride. -
Potassium glycerophosphate,
Pyridoxine hydrochloride.
Riboflavin.
Riboflavin-5-phosphate.
Sodium pantothenate.
Sodium phosphate.
Thiamine hydrochloride.
Thiamine mononitrate,
Tocopherols.
a-Tocopherol acetate.
Vitamin A.

Vitamin A acetale,
Vitamin A palmitate.
Vitamine B 1a.

Vitamin D

Vitamin D .

Zinc chleride.

182.8988 Zinc gluconate.
182.8991 Zinc oxide.
182.8994 Zinc stearate.
182.8997 Zinc sulfate.

Subpart i—Nutrients

§ 182.8013 Ascorbic acid.

(a) Product. Ascorbic acid.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8065 Linoleic acid.

(a) Product. Linoleic acid prepared
from edible fats and oils and free from
chickedema facto: :

(b) Conditions of use, This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8159 Biotin.
{a) Product. Biotin.
(b) Conditions of use. This substance

is generally recognized as safe when

used in accordance with good
manufacturing practice.

§ 182.8191 Calcium carbonata.

(a) Product. Calcium carbonate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8195 Calcium citrate

(a) Product. Calcium citrate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8201 Calcium glycerophosphate,

(a) Product. Calcium
glycerophosphate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8210 Calcium oxide.

(a) Product. Calcium oxide.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182,8212 Calcium pantothenate.
(a) Product. Calcium pantothenate.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8217 Calcium phosphate,

(a) Product. Calcium phosphate
(mono-, di-, and tribasic),

(b) Conditions of use. This substance
is generally recognized as safe when
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used in accordance with good
manufacturing practice.

§ 182.8223 Calcium pyrophosphate.
(a) Product. Calcium pyrophosphate.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8245 Carotene,

(a) Product. Carotene.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8250 Choline bitartrate,

(a) Product. Choline bitartrate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8252 Choline chloride.

(a) Product, Choline chloride.

(b) ‘Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8260 Copper gluconate.

(a) Product, Copper gluconate.

(b) Conditions of use. This substance
is generally recognized as safe for use at
a level not exceeding 0.005 percent in
accordance with good manufacturing
practice. s

§ 182.8265 Cuprous lodide.

(a) Product, Cuprous iodide.

(b) Tolerance. 0.01 percent.

(c) Limitations, restrictions, or
explanation. This substance is generally
recognized as safe when used in table
salt as a source of dietary iodine in
accordance with good manufacturing
practice.

§182.8301 Ferric phosphate.

(a) Product. Ferric phosphate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8304 Ferric pyrophosphate,

(a) Product. Ferric pyrophosphate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8306 Ferric sodium pyrophosphate.

(a) Product. Ferric sodium
pyrophosphate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8308 Ferrous giuconate,

(a) Product. Ferrous gluconate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8311 Ferrous lactate.

(a) Product. Ferrous lactate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8315 Ferrous sulfate,

(a) Product. Ferrous sulfate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8370 Inositol,

(a) Product. Inositol.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8375 Iron reduced.

(a) Product. Iron reduced.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8431 Magnesium oxide.

(a) Product. Magnesium oxide.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8434 Magnesium phosphate.

(a) Product. Magnesium phosphate
(di- and tribasic).

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8443 Magnesium suifate.

(a) Product. Magnesium sulfate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8446 Manganese chloride.

(a) Product. Manganese chloride.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8449 Manganese citrate,

(a) Product, Manganese citrate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8452 Manganese gluconate.
(a) Product. Manganese gluconate.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8455 Manganese glycerophosphate.

(a) Product. Manganese
glycerophosphate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8458 Manganese hypophosphite.

(a) Product. Manganese
hypophosphite.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8461 Manganese sulfate,

(a) Product. Manganese sulfate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
mannfacturing practice.

§ 182.8464 Manganous oxide.

(a) Product. Manganous oxide.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice,

§ 182.8530 Niacin.

(a) Product. Niacin.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8535 Niacinamide.

(a) Product. Niacinamide.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8580 D-Pantothenyl alcohol.
(a) Product. D-Pantothenyl alcohol.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8622 Potassium chioride,

(a) Product. Potassium chloride,

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8628 Potassium glycerophosphate.
(a) Product. Potassium
glycerophosphate.
(b) Conditions of use. This substance
is generally recognized as safe when
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used in accordance with good
manufacturing practice.

§182.8678 Pyridoxine hydrochioride.
(a) Product. Pyridoxine hydrochloride.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8685 Riboflavin.

(a) Product. Riboflavin.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8607 Riboflavin-5-phosphate.
(a) Product. Riboflavin-5-phosphate.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8772 Sodium pantothenate.
(a) Product. Sodium pantothenate.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8778 Sodium phosphate.

(a) Product. Sodium phosphate
(mono-, di-, and tribasic).

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8875 Thiamine hydrochioride.
{a) Product. Thiamine hydrochloride.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8878 Thiamine mononitrate.
(a) Product. Thiamine mononitrate.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8890 Tocopherols.

{a) Product. Tocopherols.

(b) Conditions of use, This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8892 a-Tocopherol acetate.
(a) Product. a-Tocopherol acetate.
(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182,8930 Vitamin A,

{a) Product. Vitamin A.

(b) Conditions of use. This substance
is generally recognized as safe when

used in accordance with good
manufacturing practice.

§182.8933 Vitamin A acetate.

(a) Product. Vitamin A acetate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8936 Vitamin A paimitate.

(a) Product. Vitamin A palmitate,

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8945 Vitamin B,..

(a) Product. Vitamin Bs.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§182.8950 Vitamin D,.

(a) Product. Vitamin Ds.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182,8953 Vitamin D..

{(a) Product. Vitamin D;.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8985 Zinc chioride.

(a) Product. Zinc chloride.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8988 Zinc gluconate.

(a) Product. Zinc gluconate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8991 Zinc oxide.

(a) Product. Zinc oxide.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8994 Zinc stearate.

(a) Product. Zinc stearate prepared
from stearic acid free from chickedema
factor.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

§ 182.8997 Zinc sulfate.
(a) Product. Zine sulfate.

(b) Conditions of use. This substance
is generally recognized as safe when
used in accordance with good
manufacturing practice.

Effective date. This regulation
becomes effective September 5, 1980.

(Sec. 701(z), 52 Stat. 1055 (21 U.S.C. 371(a)})

In accordance with Executive Order
12044, as amended by Executive Order
12221, the economic effects of this
regulation have been carefully analyzed,
and it has been determined that the
regulation does not involve major
economic consequences as defined by
that order. A copy of the regulatory
analysis-assessment supporting this
determination is on file with the Hearing
Clerk, Food and Drug Administration.

Dated: August 29, 1980,

Joseph P. Hile,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 80-27171 Filad 9-4-80; 8:46 am)

BILLING CODE 4110-03-M

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Pyrantel Tartrate and Tylosin

AGENCY: Food and Drug Administration.
ACTION: Final rule.

suMmARY: The animal drug regulations
are amended to reflect approval of a
new animal drug application [NADA)
filed by Pfizer, Inc,, providing for safe
and effective use of pyrantel tartrate
and tylosin premixes in manufacturing a
complete swine feed. 3
EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
Charles E. Haines, Bureau of Veterinary
Medicine (HFV-138), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-3410.
SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017, filed an NADA (110-047)
providing for combining 48-gram-per-
pound pyrantel tartrate and 40-gram-
per-pound tylosin premixes in
manufacturing complete swine feeds.
The feeds are indicated as an aid in
prevention of migration and
establishment of roundworm infections,
as an aid in prevention of establishment
of nodular worm infections, and either
for prevention or treatment and control
of swine dysentery.

Approval of this NADA relies in part
upon safety and effectiveness data
contained in NADA's for Pfizer's
pyrantel tartrate and Elanco's tylosin
(NADA's 43-290 and 41-275,
respectively). Use of those data to
support this NADA has been authorized
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by both firms. This approval does not
change the dosage levels or indications
for the drugs, but merely provides for
combining them in complete swine
feeds. Therefore, it poses no increased
human risk from exposurg to residues of
the drugs. Accordingly, under the
Bureau of Veterinary Medicine's
supplemental approval policy (42 FR
64367; December 23, 1977) approval of
this NADA has been treated as would
an approval of a category II
supplemental and does not require
reevaluation of the safety and
effectiveness data in NADA's 43-290
and 41-275.

In accordance with the freedom of
information provisions of Part 20 (21
CFR Part 20) and § 514.11(e)(2)(ii) (21
CFR 514.11{e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the office of the Hearing Clerk (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857, from 9 a.m. to 4 p.m., Monday
through Friday.

The agency has determined pursuant
to 21 CFR 25.24(d)(1) (proposed
December 11, 1979, 44 FR 71742) that this
action is of a type that does not
individually or cumulatively have a
significant impact on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

Therefore, under the Federal Feod,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 558 is
amended as follows: 9

1. In § 558.485 by adding new
paragraphs (d){2)(iii) and (e) (5) and (6)
to read as follows:
§558.485 Pyrantel tartrate.
. - - - -

(d) L

2) LR

(iii) Not more than 0.106 percent (960
grams/ton) pyrantel tartrate with not
more than 500 grams per ton tylosin
when produced from individual
supplements and as provided in
paragraphs (e) (5) and (6) of this section.
. - L4 - -

(e) L N

(5) Amount per ton. Pyrantel tartrate,
96 grams (0.0106 percent) and tylosin, 40
to 100 grams, as tylosin phosphate.

(i) Indications for use. For prevention
of swWine dysentery (vibrionic); aid in the
prevention of migration and
establishment of large roundworms

(Ascaris suum) infections; aid in the
prevention of establishment of nodular
worm (Oesophagostomum spp.)
infections.

(ii) Limitations. Use 100 grams tylosin
per ton for at least 3 weeks followed by
40 grams tylosin per ton until market
weight; withdraw 24 hours before
slaughter. Consult your veterinarian

“before feeding to severely debilitated

animals and for assistance in the
diagnosis, treatment, and control of
parasitism.

(8) Amount per ton. Pyrantel tartrate,
96 grams (0.0106 percent) and tylosin 40
to 100 grams, as tylosin phosphate.

(i) Indications for use. Treatment and
control of swine dysentery (vibrionic);
aid in the prevention of migration and
establishment of large roundworm
(Ascaris suum) infections; aid in the
prevention of establishment of nodular
worm (Oesophagostomum spp.)
infections.

(i) Limitations. Administer tylosin in _

feed as tylosin phosphate after
treatment with tylosin in drinking water
as tylosin base; 0.25 grams per gallon in
drinking water for 3 to 10 days, 40 to 100
grams tylosin per ton in feed for 2 to &
weeks; withdraw 24 hours before
slaughter. Consult your veterinarian
before feeding to severely debilitated
animals and for assistance in the
diagnosis, treatment, and control of
parasitism,

2. In § 558.625 by adding new
paragraph (f)(2)(v) to read as follows:

§ 558.625 Tylosin.

* - v L
( L B
(2) L
(v) Pyrantel tartrate in accordance
with § 558.485.
Effective date. This regulation is
effective September 5, 1989.

(Sec. 512(i), 82 Stat. 347 (21 U.S.C. 380b(i])}
Dated: August 28, 1980.

Gerald B. Guest,

Acting Director, Bureau of Veterinary

Medicine.

|FR Doc. 80-27168 Filed 9-4-80: B:45 am]

BILLING CODE 4110-03-M

21 CFR Part 812

[Docket No. 76N-0327]
Investigational Device Exemptions;
OMB Approval and Effective Dates

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

suMMARY: The Food and Drug
Administration (FDA) is announcing

" that the Office of Management and

Budget has approved the recordkeeping
and reporting requirements in the final
regulations prescribing procedures for
investigational device exemptions. FDA
also is extending the effective date of
the regulation for certain investigations
and is correcting several provisions.
pATES: For investigations begun on or
before July 16, 1980 that are to continue
after January 19, 1981, FDA is extending
to December 4, 1980, the effective date
of the regulation. FDA is retaining the
July 16, 1980 effective date for
investigation begun after July 16, 1980.
Comments on the corrections by
December 4, 1980; corrections are
effective September 5, 1980.

ADDRESS: Written comments on the
corrections to the office of the Hearing
Clerk (HFA-305), Food and Drug
Administration, Rm. 4-82, 5600 Fishers
Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Joseph L. Hackett, Bureau of Medical
Devices (HFK-403), Food and Drug
Administration, 8757 Georgia Ave.,
Silver Spring, MD 20910, 301-427-8162,
SUPPLEMENTARY INFORMATION: The
Food and Drug Administration (FDA)
published final regulations prescribing
procedures for investigational device
exemptions (the IDE regulations) in the
Federal Register of January 18, 1980 (45
FR 3732). The IDE regulations became
effective on July 18, 1980.

OMB Approval

The preamble to the IDE regulations,
as well as the effective date statement,
declared that the recordkeeping and
reporting requirements were submitted
to the Office of Management and Budget
(OMB) for approval in accordance with
the Federal Reports Act of 1942, which
requires OMB to review and approve
records and reports used by Federal
agencies in the collection of information
from the public. The January 18, 1980
document also stated that the IDE
regulations would become effective July
16, 1980, provided that OMB approval
was received by that date and that FDA
would publish a notice in the Federal
Register concerning OMB's decision.

On June 24, 1980, OMB approved
without change the recordkeeping and
reporting requirements of the IDE
regulations, under OMB number 57—
RO151.

Effective Date of the IDE Regulations

There has been confusion about the
effective date of the IDE regulations.
FDA has received several inquiries from .
the public concerning whether the july
16, 1980 effective date was contingent
upon FDA'’s receiving OMB approval,




58842

Federal Register / Vol. 45, No. 174 | Friday, September 5, 1980 / Rules and Regulations

and whether the July 18 effective date
was operative before FDA published
notice of this approval. Some have
misunderstood the preamble and
thought that the regulation was not to
become effective until 6 months after
July 18.

Because OMB approved the
recordkeeping and reporting
requirements before July 16, 1980, the
IDE regulation became effective on that
date. This effective date was not
contingent on publication of notice of
OMB's approval. Thus, FDA is retaining
the July 16, 1980 effective date for
investigations subject to the regulation
begun after that date. FDA believes,
however, that the confusion about the
effective date of the regulation for
investigations begun before July 16
justifies a change in the effective date
for these investigations. For
investigations begun on or before July
16, 1980 that are expected to continue
after January 19, 1981, FDA is extending
the effective date to December 4, 1980.
Under § 812.2(b)(2) of the IDE
regulations (21 CFR 812.2(b)(2)).
investigations begun on or before July
16, 1880 that are planned to be
completed by January 19, 1981 do not
require an approved IDE.

To have an approved IDE by
December 4, 1980, sponsors of ongoing
clinical investigations are required to
take the steps necessary to obtain any
required approvals from institutional
review boards (IRB's) or FDA before
that date. The IDE regulations prescribe
the circumstances in which these
approvals are required.

Corrections in Regulation

1. Section 812.5(a) of the final rule
requires that all relevant
contraindications, hazards, adverse
effects, interfering substances or
devices, warnings, and precautions be
stated on the label of an investigational
device. Inclusion of this information in
the labeling, although not necessarily on
the label, meets sufficiently the purposes
of this requirement. Often this
information would not fit on a device's
label.

2. FDA is revising § 812.20(a)(3) to
correct an inconsistency between this
provision and § 812.30(a) with respect to
when a sponsor may begin an
investigation,

3. FDA is deleting as unnecessary
§ 812.30(b)(5) which allows FDA to
disapprove or withdraw approval of an
application if there is reason to believe
that the device, as used in the
investigation, is ineffective, This ground
for disapproval or withdrawal was
already covered by § 812.30(b)(4). For
clarity, FDA is also splitting present

§ 812.30(b)(4} into two paragraphs, (b)
(4) and (5).

4. FDA is revising § 812.140(b)(4)(v) so
that the sponsor of a nonsignificant risk
device investigation is required to
maintain in the sponsor's records a
statement of the extent to which FDA's
good manufacturing practice (GMP)
regulations in Part 820 (21 CFR Part 820)
will be followed in manufacturing the
device, but not “a copy of any quality
assurance program that is followed with
respect to the device." The latter phrase
was inadvertently included in the final
IDE regulations and imposes an
unnecessary requirement. To evaluate
manufacturing practices for
nonsignificant risk devices, FDA wishes
sponsors to maintain, routinely, only a
statement of the extent to which the
GMP regulations will be followed and
not a copy of the quality assurance
program, unless required specifically
under § 812.140(b)(4)(vi).

5. Section 812.150(b)(5) now requires
submission of progress reports to FDA
and IRB's for both significant risk and
nonsignificant risk device investigations.
FDA did not intend for sponsors of
nonsignificant risk device investigations,
which are regulated principally by IRB's,
to make progress reports to FDA,

Accordingly, FDA is correcting
§§ 812.5(a), 812.20(a)(3), 812.30(b) (4) and
(5), 812.140(b)(4)(v), and 812.150(b)(5), as
described above. These changes make
minor corrections in a major rule that
became effective on July 16, 1980 (for
investigations begun after that date)
after a long rulemaking proceeding in
which there were several opportunities
for public comment and participation
with respect to the provisions now being
changed. Also, sponsors of
investigations need to know the
requirements with which they must
comply. Therefore, the Commissioner
determines that good cause exists to
find that notice and public procedures
are impracticable, unnecessary, and
contrary to the public interest. For the
same reasons, and because some of the
changes relieve restrictions, the
Commissioner finds good cause for not
delaying the effective date of these
changes.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 301, 501,
502, 520, 701(a), 702, 704, 801, 52 Stat.
1042-1043 as amended, 1049-1051 as
amended, 1055, 1056-1058 as amended,
67 Stat. 477 as amended, 90 Stat. 565-574
(21 U.S.C. 331, 351, 352, 360j, 371(a), 372,
374, 381)) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.1), Chapter I of Title 21 of the

_ Code of Federal Regulations is amended

in Part 812 as follows:

1. In § 812.5, paragraph (a) is revised
to read as follows:

§812.5 Labeling of investigational
devices.

{a) Contents. An investigational
device or its immediate package shall
bear a label with the following
information: the name and place of
business of the manufacturer, packer, or
distributor (in accordance with § 801.1),
the quantity of contents, if appropriate,
and the following statement:
“CAUTION—Investigational device,
Limited by Federal (or United States)
law to investigational use.” The label or
other labeling shall describe all relevant
contraindications, hazards, adverse
effects, interfering substances or
devices, warnings, and precautions.

- * - - .

2. In § 812.20, paragraph (a)(3) is

revised to read as follows:

§812.20 Application.
a * " *

(3) If more than one IRB must approve
an investigation, and these approvals
occur after submission of an application
to FDA, a sponsor shall submit a
supplemental application under
§ 812.35(b) to FDA following each
additional IRB approval. A sponsor shall
not begin an investigation or part of an
investigation until the IRB has approved
it and until § 812.30(a) allows the
investigation to begin.

* Ll * * L d

3. In § 812.30, paragraph (b){4) and (5)

is revised to read as follows:

§812.30 FDA action on applications.

- - L -

)..!

(4) There is reason to believe that the
risks to the subjects are not outweighed
by the anticipated benefits to the
subjects and the impoftance of the
knowledge to be gained, or informed
consent is inadquate, or the
investigation is scientifically unsound,
or there is reason to believe that the
device as uged is ineffective.

(5) It is otherwise unreasonable to
begin or to continue the investigation
owing to the way in which the device is
used or the inadequacy of:

(i) The report of prior investigations or
the investigational plan;

(ii) The methods, facilities, and
controls used for the manufacturing,
processing, packaging, storage, and,
where appropriate, installation of the
device; or

(iii) Monitoring and review of the
investigation.

. * * » *

4. In § 812.140, paragraph (b){4)(v) is

revised to read as follows:
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§812.140 Records.

(b, LR :

(4] " P &

(v) A statement of the extent to which
the good manufacturing practice
regulation in Part 820 will be followed in
manufacturing the device; and

5. In § 812.150, paragraph (b)(5) is
revised to read as follows:

§ 812.150 Reports.

(bl L B

(5) Progress reports. At regular
intervals, and at least yearly, a sponsor
shall submit progress reports to all
reviewing IRB's. In the case of a
significant risk device, the sponsor shall
also submit progress reports to FDA.
- . " - -

Effective date. Corrections to
§§ B812.5{a), 812.20(a)(3), 812.30{b)(4) and
(5), 812.140(b){4)(v), and 812.150(b)(5) are
effective September 5, 1980. )
(Secs. 301, 501, 502, 520, 701(a), 702, 704, 801,
52 Stal. 1042-1043 as amended, 1049-1051 as
amended, 1055, 1056-1058 as amended, 67
Stat. 477 as amended, 90 Stat. 565-574 (21
U.S.C. 331, 351, 352, 360j, 371(a), 372, 374, 381))

Dated: August 28, 1980.
Joseph P. Hile,
Associate Commissioner for Regulalory
Affairs.
[FR Doc. 8026009 Piled 9-4-80; 8:45 am]
BILLING CODE 4110-03-M

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 515

Cuban Assets Control Regulations;
Communications

AGency: Office of Foreign Assels
Control, Department of the Treasury.

ACTION: Final rule.

summARY: The Office of Foreign Assets
Control is amending the Cuban Assets
Control Regulations. The purpose of the
amendment is to revise § 515.542, to
provide a general license for
transactions incident to satellite
telecommunications between the Umted
States and Cuba for purposes of
transmission of news coverage. The
amendment also indicates that specific
licenses may be issued on a case-by-
case basis for transactions incident to
other communications activities, such as
provision of telephone and telegraph
services between the Uniled States and
Cuba. The need for the amendment is
the growing media interest in

transmissions by satellite from Cuba to
the United States. The effect of the
amendment is that United States media
organizations will be permitted to use
satellite channels for the transmission of
television news and news programs
from Cuba.

EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
Dennis M. O'Connell, Director, Office of
Foreign Assets Control, Department of
the Treasury, Washington, D.C. 20220,
(202) 376-0385.

SUPPLEMENTARY INFORMATION: Since the
Regulations involve a foreign affairs
function, the provisions of the
Administrative Procedure Act, 5 U.S.C.
553, requiring notice of proposed rule
making, opportunity for public
participation and delay in effective date
are inapplicable.

Prior to its amendment, § 535.542
contained a general license authorizing
all transactions of common carriers
incidental to the receipt or transmission
of mail and telecommunications with
Cuba.

Paragraph (a) of the amended section
continues the general license for the
receipt and transmission of mail.

Paragraph (b) contains the new
general license authorizing transactions
incident to the use of satellite
communications for the transmission of
television news and news progams
originating in Cuba by United States
news organizations.

Paragraph (c) provides that licensing
of other transactions incident to
communications between the United
States and Cuba will be handled by
specific license on a case-by-case basis.
Such transactions were literally within
the provisions of the general license
contained in § 515.542 prior to
amendment. However, actual Office of
Foreign Assets Control practice has
been to issue a specific license
authorizing appropriate transactions to
each of the small number of common
carriers providing telephone and
telegraph service between the United
States and Cuba. Accordingly, new
paragraph (c) simply reflects existing
Office practice, under which the
relevant carriers have been operating
for some time. This revision of section
515.542 does not affect outstanding
specific licenses already issued to such
carriers with respect to the provision of
such communications services between

. the United States and Cuba. However,

the revision will clarify the fact that all
transactions incident to communications
other than those covered by the general
license in paragraph (b) require a
specific license from the Office,

31 CFR Part 515 is amended by
revising section 515.542 to read as
follows:

§515.542 Communications.

(a) All transactions of common
carriers incident to the receipt or
transmission of mail between the United
States and Cuba are hereby authorized.

(b) All transactions incident to the use
of satellite channels for the transmission
of television news and news progams
originating in Cuba by United States
news organizations are hereby
authorized.

(c) Specific licenses may be issued on
a case-by-case basis for transactions
incident to the receipt or transmission of
communications between the United
States and Cuba, other than
communications covered by paragraph
(b) of this section. Specific licenses are
generally issued for such transactions as
entry into traffic agreements to provide
telephone and telegraph services,
provision of services, and settlement of
charges under traffic agreements.

Dated: August 24, 1980.

(Sec. 5, 40 Stat. 415, as amended, 50 US.C.
App. 5; sec. 820(a), 75 Stat. 445, (22 U.S.C.
2370(a)); Prov, 3447, 27 FR 1085, 3 CFR, 1958-
1963 Comp.; E. O. 9183, 7 FR 5205, 3 CFR,
Comp. Supp., p. 1174: E, O. 9988, 13 FR 4891, 3
CFR, 1943-1948 Comp. p. 748)

Susan M. Swinehart,

Acting Director.
Approved:

Richard J. Davis,

Assistant Secretary.

[FR Doc. 80-27225 Filed 9-4-80; 8:45 am}
BILLING CODE 4810-25-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

41CFRCh. 18, Parts 1,2, 3,7, 12, and
16.

[Procurement Regulation Directive B0-3
(dated March 31, 1980)]

Procurement Regulations;
Miscellaneous Amendments

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

sumMARY: This document amends the
NASA Procurement Regulation (41 CFR
Ch, 18). It reflects amendments
contained in Procurement Regulation
Directive 80-3 conceming the following
areas:

1. Prohibition Against Contracts with
Organizations Which Provide Quasi-
Military Armed Forces for Hire.

2. Late Bids, Modifications of Bids or
Withdrawal of Bids Clause.

3. Publicizing Procurement Actions.

4. Small Purchases.
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5. Payment of Interest on Contractors'
Claims Clause.

EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
James H. Wilson, Policy Division (Code
HP-1), Office of Procurement, NASA
Headquarters, Washington, DC 20548,
Telephone: 202-755-2237.

SUPPLEMENTARY INFORMATION: The
major changes are summarized as
follows:

1. Part 1.302-5 is added to the NASA
Procurement Regulation to reflect the
statutery prohibition (5 U.S.C. 3108)
against contracts with detective
agencies, and reflects the interpretation
of the prohibition as the result of a
recent Circuit Court case (United States
ex rel, Weinberger v. Equifax, 557 F2 456
(5th Cir. 1977)), cert. denied January 16,
1978, rehearing denied june 7, 1978, and
a decision by the Comptroller General of
the U.S. (B-139965, June 7, 1978).

2. Part 2.303-2, paragraph (c)(i) of the
clause is amended to provide that (a) a
“postmark” imprinted by a postage
meter machine will not be recognized as
an acceptable indication of the time of
mailing, and (b) offeror should request
the postal clerk to place a hand
cancellation bull's-eye “postmark” on
both the receipt and the envelope or
wrapper.

3. Both sustantive and editorial
revisions are made throughout Part 1.10,
pertaining to coverage such as advance
notices, preparation and transmittal of
material, synopsis of contract awards,
and requests for information. ”

4. The title of Part 6.3 is revised to
read “Small Purchase and Other
Simplified Purchase Procedures.” This
Part is revised and associated revisions
in Parts 7, 12 and 16 are made to update
NASA's policy and procedure
applicable to small purchases. Note the
added clauses that must be considered
under Blanket Purchase Agreements
(3.605-3(b) and other small purchases
(8.608-2(b)(1)). The dollar limitations
under the Procurement Request Overlay
Method (3.8650-3(a)) have been changed
to match those authorized for Imprest
Fund purchases. The Equal Opportunity
clause at 12.804(a) is revised. Editorial
changes have been made as appropriate.

5. The Payment of Interest on
Contractors’ Claims clause (7.104-82)
has been deleted.

Authority.—The provisions of this
document are issued under 42 U.S.C.
2473(c)(1).

L. E. Hopkins,
Acting Director of Procurement.

PART 1—GENERAL PROVISIONS

1. In Part 1, Table of Contents, 1.302-5
is added to read as follows:
* » * - »
1.302-5 Prohibition Against Contracts
With Organizations Which Provide
Quasi-Military Armed Forces For
Hire
2. In Part 1, Table of Contents, 1.303
and 1.304, the page numbers are
amended to read as follows:

1-3:3

- * * - -
1.303 Exchange of Purchase
Information 1-34
1.304 Restrictions on Data and Other
Information....uwe 1-3:4
- * * - -

3. In Part 1, Table of Contents, 1.1002-
1 through 1.1050-2 are amended to read
as follows:

- * * - .

1.1002-1 Availability of Invitations
for Bids and Requests for
Proposals at the Contracting
Office

1.1002-2 Limited Availability of
Certain Specifications, Plans, and
Drawings 1-10:2

1.1002-3  [Reserved].....oiwisimiimanns 1-10:2

1.1002-4 Displaying in Public
Place

1.1002-5 Information Releases to
Newspapers and Trade Journals.......1-10:2

1.1002-8 Paid Advertisements in
Newspapers and Trade Journals.......1-10:2

11003 Synopses of Proposed

1-10:2

Procurements 1-10:2
1.1003-1 General 1-10:2
1.1003-2 Time of Publicizing.......ceov.. 1-10:3

1.1003-3 Pre-Invitation Notices........ 1-10:4
110034 Special Synopsis

Situations 1-10:4
1.1003-5 Publication of

Procurements Not Exceeding

$10,000 1-10:5
1.1003-6 Synopsis of Subcontract

Opportunities 1-10:5
1,1003-7 Information Regarding

Specifications, Plans, and

Drawings. 1-10:6
1.1003-8 Responsibility of Small

Business Specialistsu....vireriisn 1-10:6
1.1003-9 Preparation and

Transmittallo ci . eueuiiiintsme 1-10:6

1.1004 Release of Procurement

IREOINAION csesssoerssronsesnsiressarssssrrseninss 1-10:11

1.1004-1 General......... A-10:11

1.1004-2 General Public..........
1.1004-3 Members of Congress........1-10:12
1.1005 Publicizing Award

INFOrMBtION. (il i uiniavisiciiin i it 1-10:12
1.1005-1 Synopsis of Contract

Awards 1-10:12
1.1005-2 Local Announcements of

Awards Over $10,000...cuiiiimmm 1-10:13

1.1006 [Reserved}...... 2

11007 [Reserved]....cum

1.1008 Classification Codes......
1.1008-1 Codes for Services.
1.1008-2 Codes for Supplies............. 1-10:14

1.1050 Furnishing Additional
Procurement Information to the

Public 1-10:16
1.1050-1 i
1.1050-2 Procedures
- * * - -

4. In Part 1, 1.302-5 is added to read as
follows:

1.302-5 Prohibition Against
Contracts With Organizations Which
Provide Quasi-Military Armed Forces
For Hire, 5 U.S.C. 3108 prohibits
contracts with “Pinkerton Dectective
Agencies or similar organizations.” This
prohibition applies only to entering into
a contract with an organization or its
employees, regardless of the character -
of the confract to be performed, if such
organization offers quasi-military armed
forces for hire. An organization which
provides guard or protective services
does not thereby become a “quasi-
military armed force," even if the
individual guards are armed, and even
though the organization may also be
engaged in the business of providing
general investigative or "detective”
services.

1.321 [Amended]

5. In Part 1, 1.321 is amended to add at
the end of the paragraph a new senlence
to read as follows: (See 2.201-1, Section
C(27) and 3.501, Section C{48))."

6. In Part 1, 1.1002-1 is revised to read
as follows:

1.1002-1 Availability of Invitations
for Bids and Requests for Proposals at
the Contracting Office. A reasonable
number of copies of invitations for bids
and requests for proposals, which are
required to be publicized in the
Commerce Business Daily, including
specifications and other pertinent
information, shall be maintained at the
contracting office. Upon request,
prospective contractors not initially
solicited may be mailed or otherwise
provided copies of such invitations for
bids or requests for proposals to the
extent they are available, However, for
any contract to be let by any NASA
procurement office, it shall provide to
any small business concern upon its
request; (i) a copy of bid sets and
specifications with respect to such
contract; {ii) the name and telephone
number of any employee of such
procurement office to answer guestions
with respect to such contract; and (iii)
adequate citations to each major
Federal law or agency rule with which
such business concern must comply in
performing such contract. When a
solicitation for proposals has been
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limited as a result of a determination
that only a specified firm or firms
possess the capability to meet the
requirements of an acquisition, requests
for proposals shall be mailed or
otherwise provided upon request to
firms not solicited, but only after advice
has been given to the firm making the
request as to the reasons for the limited
solicitation and the unlikelihood of any
other firm being able to qualify for a
contract award under the circumstances.
In addition, to the extent that invitations
for bids or requests for proposals are
available, they shall be provided on a
“first come-first served” basis, for pick
up at the contracting office, to
publishers, trade associations,
procurement information services, and
other members of the public having a
legitimate interest therein; otherwise,
the procurement office may limit the
availability of such information to
review at such office. In determining the
“reasonable number” of copies to be
maintained, the contracting officer shall
consider, among other things, the extent
of initial solicitation, reproduction costs,
the nature of the acquisition, whether
access to classified matter is involved,
the anticipated requests for copies
based upon responses to synopses and
other means of publication in previous
similar situations, and the fact that
publishers and others who disseminate
information regarding proposed
acquisitions normally do not require
voluminous specifications or drawings.
With regard to classified acquisitions,
the foregoing instructions apply to the
extent consistent with NASA security
instructions and procedures.

1.1002-2 [Amended]

7. In Part 1, 1.1002-2, the reference in
the text “1.1002" is amended to read
*1,1002-1."

1.1002-8 [Amended]

8. In Part 1, 1.1002-8, the reference
"'2.203-3" at the end of the paragraph is
amended to read “'2.203-3(b)."

9. In Part 1, 1.1003-1(a)(ii) is amended
to add at the end of the paragraph the
following sentence: “A copy of each
synopsis sent to the Department of
Commerce shall be furnished to the
Director of Small and Disadvantaged
Business Utilization, NASA
Headquarters (Code K)."

10. In Part 1, 1.1003-1(b) and (c)(vi) are
revised to read as follows;

1.1003-1 General.

a‘l.’

(b) Only those classified
procurements, where the information
necessary to be included in the Synopsis
cannot be worded in such a manner so

as to preclude the disclosure of
classified information, or where the
mere disclosure of the Government's
interest in the area of the proposed
procurement would violate security
requirements, shall not be publicized in
the Synopsis. All other classified
procurements shall be publicized in the
Synopsis, even though access to
clagsified matter might be necessary in
order to submit a proposal or to perform
the contract (see 1.1003-9(f)(3)). The
intent of the exception for classified
procurement in the synopsis
requirements of Public Law 87-305 is not
to exempt every classified procurement
from publicizing, but to provide a
safeguard against violating security
requirements.

(C) * & »

(vi) procurement to be made from or
through another Government
department or agency, including
procurements from the SBA using the
authority of section 8{a) of the Small
Business Act, or a mandatory source of
supply such as an agency for the blind
under the blind made products program;

11. In Part 1, 1.1003-4 (&) and (b)(1) are
revised to read as follows:

1.1003-4 Special Synopsis
Situations.

(a) Research and Development.
Advance notices of an agency’s interest
in a given field of research and
development shall be published in the
Commerce Business Daily in
accordance with 1.1003-8(e) whenever
the contracting officer considers that
existing bidders mailing lists do not
include a sufficient number of concerns
to obtain adequate competition.
Advance notices shall not be used
where security considerations prohibit
such publication, Advance notices will
enable potential sources to learn of
research and development programs and
provide these sources with an
opportunity to submit information which
will permit evaluation of their research
and development capabilities, Potential
sources which respond to advance
notices shall be added to the
appropriate bidders mailing list for the
subsequent solicitation. Those sources
which do not appear on the agency
bidders mailing lists established in
accordance with 2.205-1 shall be
requested to submit Standard Form 129.
Bidder's Mailing List Application. In
those situations where responding
sources are on established lists they
may be requested to submit amended
applications in order to reflect their
current capabilities. Each specific
procurement of research and
development shall be publicized in the
Commerce Business Daily unless one of
the exceptions in 1.1003-1 is applicable.

(b) Services:

(1) Personal and Professional
Services. Notwithstanding the exception
in 1.1003-1(c)(vii), contracting officers
shall synopsize personal and
professional services when it is feasible
and practicable to do so and the best
interests of the Government will be
served.

12. In Part 1, 1.1003-5 is amended to
read as follows:

1,1003-5 Publication of
Procurements Not Exceeding $10,000.
When recommended by procurement
personnel or the small business
specialist, and approved by the
contracting officer, proposed
procurements not exceeding $10,000 may
be publicized in the Commerce Business
Daily.

1.1004 [Amended]

13. In Part 1, the title in 1.1004 is
amended to read “Release of
Procurement Information" and the text
is designated as *“1.1004-1 General."

14. In Part 1, 1.1004-2 and 1.1004-3 are
added to read as follows:

1.1004 Release of Procurement
Information.
L] » * * -

1.1004-2 General Public. Requests
from the general public for specific
information will be processed in
accordance with 1.1050.

1.1004-3 Members of Congress. In
addition to having access to that
information available to members of the
public, Members of Congress, upon their
request, shall be given detailed
information regarding any particular
NASA procurement. The information
given shall be responsive to the
Congressional request; however, where
responsiveness would result in
disclosure of classified matter, business
confidential information, or information
which would be prejudicial to
competitive procurement, the proposed
reply, with full documentation, will be
promptly prepared and forwarded by
the most expeditious means to the
Director of Legislative Affairs, NASA
Headquarters, for approval and release.
(Also see 3.854.)

1.1005-1 [Amended]

15. In Part 1, 1.1005-1, the phrase
starting with ** * * exceeding $50,000 in
amount, * * *" is amended to read
“* * * exceeding $100,000 in amount,

16. In Part 1, 1,1005-1(b),
subparagraph (3) is amended to read as
follows:

(b) * k%

(3) Procurement offices shall forward,
by mail, one copy of the synopsis of
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contract award as prepared in 1.1005~
1(b) to the Office of Small and
Disadvantaged Business Utilization,
NASA Headquarters (Code K) and a
copy to the Public Affairs Office of the
installation.

17. In Part 1, 1.1005-2 is amended to
read as follows:

1.1005-2 Local Announcements of
Awards Over $10,000. Contract awards
may also be the subject of local press
release or other public announcements.
When such press releases or public
announcements are made, for
procurements of $10,000 or more, they
shall include the following information:

- » - » »

1.1006 [Amended]

18. In Part 1, 1.1006 and 1.1006-1 are
amended to delete the text and mark the
paragraphs “Reserved.”

19. In Part 1, 1.1050-1(iii) is amended
to read as follows:

1.1050-1 Policy.

(ii L B

(iii) after the date established for
receipt of bids or proposals, the names
of firms which submitted bids or
proposals. (But see 3.805-1(c) regarding
requests for information involving
offerors participating in negotiations).

20. In Part 1, 1.1050-2(a) is revised to
read as follows:

1.1050-2 Procedures.

(a) Contracts requiring approval by
the Director of Procurement, in
accordance with Part 20, Subpart 50,
will not be distributed, or any
information given to any source outside
of NASA that the contract has been
approved, until 24 horrs after the
Director of Pubki; Affairs and the
Director of Legislative Affairs, NASA
Headgquarters, have been advised that
the contract has been consummated.

* * - - *

PART 2—PROCUREMENT BY FORMAL
ADVERTISING

21. In Part 2, in the Table of Contents,
paragraphs 2.303—4 and 2.303-5 are
amended to read as follows:

- * - * *
2.303-4 Disposition of Late

Submissions 2-3:3
2.303-5 Records 2-3:3
- - » * - :

2.303-2 [Amended]

22. In Part 2, 2.303-2, the second
sentence of the introduction is amended
to read: “(This replaces paragraph 8 of
Standard Form 22 and paragraph 7 of
Standard Form 33A.)"

23. In Part 2, 2.303-2, the date of the
“Late Bids, Modifications of Bids or
Withdrawal of Bids” clause is amended
to read “(March 1980)" and paragraph
(c)(i) of the clause is amended to read as
follows:

2.303-2 Late Bids, Modification of
Bids or Withdrawal of Bids.

* * - * -~

LATE BIDS, MODIFICATIONS OF BIDS OR
WITHDRAWAL OF BIDS (MARCH 1960)

(c) The only acceptable evidence to
establish:

(i) the date of mailing of a late bid,
modification or withdrawal sent either
by registered or certified mail is the U.S.
or Canadian Postal Service postmark on
the wrapper or on the original receipt
from the U.S. or Canadian Postal
Service. If neither postmark shows a
legible date, the bid, modification or
withdrawal shall be deemed to have
been mailed late. (The term "“postmark”
means a printed, stamped, or otherwise
placed impression (exclusive of a
postage meter machine impression) that
is readily identifiable without further
action as having been supplied and
affixed on the date of mailing by
employees of the U.S. or Canadian
Postal Service. Therefore, offerors
should request the postal clerk to place
a hand cancellation bull's-eye
“postmark” on both the receipt and the
envelope or wrapper.)

- - - L -

PART 3—PROCUREMENT BY
NEGOTIATION

24, In part 3, in the Table of Contents,
paragraphs 3.600 through 3.650-3 are
amended to read as follows:

* * * L -
Subpart 6—~Small Purchase and Other
Simplified Purchase Procedures
3.600 Scope of Subpart......umrminn 3-6:1
3.601 Purpose 3-61
3.602 Definitions 3-8:1
3.603 Policy 3-6:1
3.603-1 General 3-6:1
3604 Competition and Price
Reasonableness 3-6:2
3.604-1 Purchases Not in Excess of
$500. 3-6:2

3.604-2 Purchases in Excess of $500.......3-8:3
3.605 Blanket Purchase Agreement

(BPA) 3-6:4
3.605-1 General 3-6:4
3.605-2 Limitation on Use....emmsiserses 3-6:4
3.605-3 Establishment of Blanket

Purchase Agreements....umsssssiosss 3-6:4
3.605-4 Competition Under Blanket

Purchase Agreement......uiuisiin 3-6:6
3.605-56 Calls Against Blanket

Purchase Agreements......uiiiimes 3-6:7
3.605-6 Receipt and Acceptance of

Supplies or Services. 3-6:7

3.606-7 Review Procedures.. .. 3867

3,606 Fast Payment Procedure.....c.c 3-67
3.606-1 General 3-6:7
3.606-2 Conditions for Use.....cuwrimerns 3-6:7
3.806-3 Preparation and Execution of
Orders 3-6:7
3.606—4 Responsibility for Collection
of Debts 3-6:9

3.807 Imprest Fund Method.....c.cmen 369
3.607-1 General

3.807-2 Establishment of Imprest
Funds

3.608 Purchase Orders
3.608-1 General
3.608-2 Order for Supplies or

Services (NASA Form 1379 or
Standard Form 147; Standard Form
36; NASA Form 1379B and

Standard Form 30}, d~8:14
8.608-3 Unpriced Purchase

Orders. 3-618
8.608-4 Obtaining Contractor

Acceptance and Modifying the

PUrchase Order...ussmissismssssssmmmes 3-8a8
8.608-5 Termination of Purchase

Order. 3-6119
3.608-6 Use of Standard Form 147

of NASA Form 1378 as a Delivery

Order. 3-6:20

8.608-7 and 3.608-8 [Reserved]......... 3-6:20
3.608-9 Order-Invoice-Voucher

Method 3-6:20
3.650 Procurement Request Overlay
Method 3-8:21
3.650-1 General 3-6:21
3.650~2 Limitations on Use...enn 3-6:21
3.650-8 Procedure... i 3-6:21

3.600 [Amended]

25, In part 3, 3.600 is amended to
change the reference at the end of the
fourth sentence “(see 3.608-2)." to read
"(see 3.608-2(b)(1)(vi}).”

3.603 [Amended]

26. In part 3, 3.603(a) is amended to
add a second reference to one now in
the last sentence of paragraph (a). The

reference “(see 2.203-3(b))," is amended
to read “(see 1,1002-6 and 2.203-3(b)).”

3.603(d) [Amended]

27. In Part 3, 3.603(d) is amended to
add the word “purchasing” before the
word “installation.”

3.603(e) [Amended]

28. In Part 3, 803(e) is amended to
change the reference *'14.108,” at the end
of the paragraph, to read “14.207.”

3.604-1 [Amended]

29. In Part 3, 304-1 is amended to
delete the parenthetical phrase "($300
for emergency procurements using
imprest funds),” of the title and in the
first and fourth sentences of the text.

3.604-2 [Amended]

30. In Part 3, 3.604-2 is amended by
adding the reference “(see 16.813)" at
the end of the fifth sentence.
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3.605-1 [Amended]

31. In Part 3, 3.605-1 is amended to
change the second sentence “(See
12.302; 12.602-1; and 12.1001)” to read
“(See 12.302-1, 12.302-2, 12.602-1, and
12.1001)."

3.605-3 [Amended]

32. In Part 3, 3.605-3(b), paragraph (i)
is amended by changing the reference
12.303" to read “12.303-1" and
paragraph (ii) is amended to add “as
amended" following the phrase “* * *
Service Contract Act of 1965, * * *"

33. In Part 3, 3.605-3(b), paragraph (iv)
is added to read as follows:

3.605-3 Establishment of Blanket

Purchase Agreements
- - * * -
(b) LR I

(iv) where the agreement is for the
intended purchase of supplies, the
applicable equal opportunity-clause in
7.103-18 shall be added.

34. In Part 3, 3.605-3(c), is amended to
change the reference “Part 50, Subpart
3." to read “Part 20, Subpart 2."

35. In Part 3, 3.605-3(e), is amended to
change the phrase in the second
sentence “The issuance of individual
request * * *" to read “The issuance of
individual calls * * *"

3.603-3 [Amended]

36. In Part 3, 3.606-3(a), the clause in
paragraph (iv) is amended to change the
date to read “(March 1980)" and
paragraph (d) of the clause is amended
by adding “for payment” following the
phrase “* * * submission of an invoice to
the Government.”

3.607-2 [Amended]

37. In Part 3, 3.807-2, the fourth
sentence is amended to add the word
“principal.” As amended the fourth
sentence reads as follows: “Upon
resumption of his duties, the principal
cashier shall return the cash receipt to
the alternate after obtaining paid
receipts,”

38. In Part 3, 3.608-2(b) is revised to
read as follows:

3.608-2 Orders for Supplies or
Services (NASA Form 1379 or Standard
Form 147; Standard Form 36; NASA
Form 1379B and Standard Form 30)

[a) L

(b) Conditions for Use.

(1) Use as a Purchase Order of Not
More than $10,000 in the United States,
its Possessions, and Puerto Rico. NASA
Form 1379 is authorized for negotiated
purchases of not more than $10,000
(other than research and development
and R&D-related projects such as
conferences from educational

institutions) within the United States, its
possessions, and Puerto Rico, provided:

(i) The procurement is unclassified,
except that NASA Form 1379 may be
used for classified procurements if:

(A) the contracting officer retains
responsibility for complete
administration of the contract, including
compliance with the requirements;

(B) the “'Security Requirements"
clause in 7.104-12 is inserted in the
Schedule;

(C) DD Form 254 (Contract Security
Classification Specification) (see 16.811)
is incorporated in the purchase order;
and

(D) the contractor's acceptance of the
purchase order is obtained by use of
NASA Form 1379B at the time of
issuance of the order.

(ii) No clause altering the subject
matter of the provisions contained in
NASA Forms 1379 and 1379B shall be
used. The use of other special terms,
conditions, or provisions should be
minimized to the extent that such
additional instructions are considered
essential and are consistent with small
purchase procedures,

(iii) Where the contract specifies the
delivery of data, one of the clauses set
forth in 9.203 through 9.206 shall be
added as appropriate in accordance
with the instructions contained in Part 9,
Subpart 2.

(iv) When required by Part 6, Subpart
4, the Communist Areas clause set forth
in 6.404 shall be added.

(v) Where inspection and acceptance
are at origin, where contract
administration is performed at origin,
where delivery at multiple destinations
is required, or where otherwise
appropriate the “Material Inspection
and Receiving Report” clause may be
required for use and inserted in the
Schedule.

(vi) Where Government property
having an acquistion cost in excess of
$25,000 is to be furnished (for use in
performance of contract or for repair),
the “Government Property (Fixed-
Price)” clause in 13.702 shall be inserted
in the Schedule. Where Government
property having an acquisition cost not
in excess of $25,000 is to be furnished for
use in performance of the contract or for
repair, the “Government-Furnished
Property (Short Form)" clause in 13.710
shall be inserted in the Schedule;
provided that use of the clause shall be
optional where the acquisition cost of
property furnished for repair is not in
excess of $2,500, Where a “Government
Property" clause is inserted in the
Schedule, the contractor's signature
shall be obtained on NASA Form 1379B.

(vii) The clauses set forth in 1.1208
may be used in accordance with the
provisions of that paragraph.

(viii) When required by Part 12,
Subpart 10, the applicable clause set
forth in 12.1004 shall be added.

(ix) When a bid guarantee is required
in accordance with 10,102, the
applicable clause set forth in 10.102-4
shall be added.

(x) When performance and payment
bonds are required in accordance with
10.108, pertinent instructions with regard
thereto shall be added.

(xi) When required by Part 12,
Subpart 3, the clause in 12.303-1 shall be
added.

(xil) When required by Part 1; Subpart
7, the notice of Total Small Business Set-
Aside clause in 1.706-5(c) shall be
added.

(xiii) The changes authorized by
16.402-2 shall be incorporated when
construction procurements are
negotiated in accordance with 3.600.

(xiv) When required by Part 12,
Subpart 13, the Affirmative Action for
Handicapped Workers clause in
12.1302-1 shall be added.

(xv) If the contract is to involve
materials of a hazardous nature, include
the clause in 1.351.

(xvi) When the contract involves the
purchase of gas in contractor-furnished
returnable cylinders and the contractor
retains title to the cylinders, the clause
in 7.104-64 shall be added. The clause
may also be used, with appropriate
modification, in contracts for other
supplies under the circumstances
specified in 7.104-64.

(xvii) When required by 12.804(a), the
Equal Opportunity clause set forth
therein shall be added.

" 89. In Part 3, 3.608-2(c), subparagraph
(2) is amended to change the last
sentence to read: “Except as provided
under the unpriced purchase order
method, quotations that are indefinite as
to price or based on economic price
adjustment or redetermination shall not
be considered for award by the
purchase order method."”

3.608-2 [Amended]

40. In Part 3, 3.608-2(d), the references
in the first and second sentences are
amended to read "“14.207" in place of
*14.106" and “14.206-2" in place of
*14.105-2."

3.650-3 [Amended)

41. In part 3, 3.650-3(a), the last
sentence is amended to read "If the
amount of purchase does not exceed
$150 (or $300 under emergency
conditions) the supplier should be
e;mouraged to deliver C.O.D. (see 3.607-
3 .'l
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PART 7—CONTRACT CLAUSES

42, In Part 7, Table of Contents, 7.104—
61 through 7.104-6 are amended to read
as follows:

» * * > "
7.104-61 Rights in Data for
Potentially Hazardous Items.....cccn. 7-1:21
7.104-62 Potentially Hazardous
Items
7.104-63 Regquired Source for Jewel
Bearings and Related Items............ 7-1:21
7.104-64 Contractor-Furnished
Returnable Gas Cylinders and
Other Containers....oummmmssseessssessisss 7-1:21
7.104-85 through 7.104-83
[R ved)

7.104-84 Fast Payment Procedure..... 7-1:22

7.104-85 [Reserved]....cmmen

710486 Notification of Chang

7.104-87 through 7.104-88

[Reserved]
7.104-89 Engineering Change

Proposals (ECP'8)....cummssisssne
7.104-90 Change Order

Accounting
7.104-91 through 7.104-94

[Reserved]
7.104-95 Preference for United

States Flag Air Carriers. ...
7.104-96 Notice of Intent to

Disallow or Not Recognize Costs...7-1:22E

7.105 Additional Clauses.....esi: 7-1:22E

7.105-1 Alterations in Contract..

7.105-2 through 7.105-4 [Reserved]...

7.105-5 Liquidated Damages............ 7-1:22E

7.105-6 Bill of Materials......ccuwens 7-1:22F

. * - * *

43. In Part 7, 7.104-64 is added to read
as follows:

7.104-64 Contractor-Furnished
Returnable Gas Cylinders and Other
Containers. Insert the following clause
in contracts involving the purchase of
gas in contractor-furnished returnable
cylinders where the contractor retains
title to the cylinders. The clause may be
used, with appropriate modification, in
contracts for other supplies involving
reels, spools, drums, carboys, liquid
petroleum gas containers, or other
reusable containers, where the
contractor is to retain title to the
containers.

Returnable Gas Cylinders (March 1980)

(a) Cylinders shall remain the
property of the Contractor but will be
loaned without charge to the
Government for a period of thirty (30)
days ! after the date of delivery of the
cylinders to the f.0.b. point specified in
the contract. Beginning with the first day
after the expiration of the thirty (30) day
loan period to and including the day the
cylinders are delivered to the Contractor
where the original delivery was f.0.b.
origin, or to and including the date the

7-1:21

' The time period may be modified to comply with
the customary commercial practice for the
particular type of container being rented.

cylinders are delivered or are made
available for delivery to the Contractor’s
designated carrier in the case where the
original delivery was f.0.b. destination,
the Government shall pay the
Contractor a rental of dollars
($———) per cylinder per day,
regardless of type or capacity.

(b) This rental charge will be
computed separately for cylinders of
differing types, sizes, and capacities,
and for each point of delivery named in
the contract. A ‘credit of thirty (30)
cylinder days will accrue to the
Government for each cylinder,
regardless of type or capacity, delivered
by the Contractor. A debit of one (1)
cylinder day will accrue to the
Government for each cylinder for each
day after delivery to the f.0.b. point
specified in the contract. At the end of
the contract, if the total number of
debits exceeds the total number of
credits, rental shall be charged for the
difference. If the total number of credits
equals or exceeds the total number of
debits, no rental charges will be made
for the cylinders. No rental shall accrue
to the Contractor in excess of the
replacement value per cylinder specified
in (c) below.

(c) For each cylinder lost or damaged
beyond repair while in the
Government's possession, the
Government shall pay to the Contractor
the replacement value as follows, less
the allocable rental paid therefor:

(i) oxygen cylinders of 100-110 cubic
foot capacity

(ii) oxygen cylinders of 200-220 cublc
foot capacity $——;

(iii) acetylene cylinders of 100-150
cubic foot capacity ———; and

(iv) acetylene cylinders of 230-300
cubic foot capacity $———.

(d) Cylinders lost, or damage beyond
repair, and paid for by the Government
shall become the property of the
Government, subject to the following: If
any lost cylinder is located within

(insert period of time) after
payment by the Government, it may be
returned to the Contractor by the
Government, and the Contractor shall
pay to the Government an amount equal
to the replacement value, less rental
computed in accordance with (a) above,
beginning at the expiration of the thirty
(30) days loan period specified in (a)
above, and continuing to the date on
which the cylinder was delivered to the
Contractor.

PART 12—LABOR

44. Part 12, 12.804(a) is revised to read
as follows:

12.804 Equal Opportunity Clauses,

(a) Government Centracts, The
following clause shall be included in all
contracts (and modifications thereof if
the clause was not included in the
original contract), unless exempted in
accordance with 12.805.

Equal Opportunity (March 1980)

(If. during any twelve (12) month
period (including the 12 months
preceding the award of this contract),
the Contractor has been or is awarded
Federal contracts and/or subcontracts
which have an aggregate value in
excess of $10,000, the Contractor shall
comply with (1) through (7) below. Upon
request, the Contractor shall provide
information necessary to determine the
applicability of this clause.)

During the performance of this
contract, the Contractor agrees as
follows:

(1) The Contractor will not
discriminate against any employee or
applicant for employment because of
race, color, religion, sex, or national
origin. The Contractor will take
affirmative action to ensure that
applicants are employed, and that
employees are treated during
employment, without regard to their
race, color, religion, sex, or national
origin. Such action shall include but not
be limited to the following: Employment,
upgradirig, demotion, or transfer,
recruitment or recruitment advertising;
layoff or termination, rates of pay or
other forms of compensation; and
selection for training, including
apprenticeship. The Contracior agrees to
post in conspicuous places, available to
employees and applicants for
employment, notices to be provided by
the Contracting Officer setting forth the
provisions of this Equal Opportunity
clause.

(2) The Contractor will, in all
solicitations or advertisements for
employees placed by or on behalf of the
Contractor, state that all qualified
applicants will receive consideration for
employment without regard to race,
color, religion, sex, or national origin.

(3) The Contractor will send to each
labor union or representative of workers
with which he has a collective
bargaining agreement or other contract
or understanding a notice to be provided
by the agency Contracting Officer,
advising the labor union or workers'
representative of the Contractor’s
commitments under this Equal
Opportunity clause and shall post coptes
of the notice in conspicuous places
available to employees and applicants
for employment.

(4) The Contractor will comply with
all provisions of Executive Order 11246
of September 24, 1965, as amended by
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Executive Order 11375 of October 13,
1967, and of the rules, regulations, and
relevant orders of the Secretary of
Laber.

(6) The Contractor will furnish all
information and reports required by
Executive Order 11246 of September 24,
1965, as amended by Executive Order
11375 of October 13, 1967, and by the
rules, regulations, and orders of the
Secretary of Labor or pursuant thereto,
and will permit access to his books,
records, and accounts by the contracting
agency and the Secretary of Labor for
purposes of investigation to ascertain
compliance with such rules, regulations,
and orders,

(6) In the event of the Contractor's
noncompliance with the Equal
Opportunity clause. of this contract or
with any of the said rules, regulations,
or orders, this contract may be
cancelled, terminated, or suspended, in
whole or in part, and the Contractor
may be declared ineligible for further
Government contracts in accordance
with procedures authorized in Executive
Order 11246 of September 24, 1965, as
amended by Executive Order 11375 of
October 183, 1967, and such other
sanctions may be imposed and remedies
invoked as provided in Executive Order
11246 of September 24, 1965, as amended
by Executive Order 11375 of October 13,
1967, or by rule, regulation, or order of
the Secretary of Labor, or as otherwise
provided by law.

(7) The Contractor will include the
provisions of paragraph (1) through (7)
in every subcontract or purchase order
unless exempted by rules, regulations, or
orders of the Secretary of Labor issued
pursuant to Section 204 of Executive
Order No. 11246 of September 24, 1965,
as amended by Executive Order No.
11375 of October 13, 1967, so that such
provisions will be binding upon each
subcontractor or vendor. The Contractor
will take such action with respect to any
subcontract or purchase order as the
contracting agency may direct as a
means of enforcing such provisions
including sanctions for noncompliance:
Provided, however, that in the event the
Contractor becomes involved in, or is
threatened with, litigation with a
subcontractor or vendor as a result of
such direction by the contracting
agency, the Contractor may request the
United States to enter into such
litigation to protect the interests of the
United States,

. * * -

PART 16—PROCUREMENT FORMS

45. In Part 16, Table of Contents,
paragraph 16.8034 is amended to delete

the sentence following the title and
16.811-2 is added to read as follows:

. . * - -

16.811-2 Contract Security Classification
Specification—16-8:2

46. In Part 18, 18.001, in the list in
paragraph (a) NASA Forms., (b) U.S.
Standard Forms., and (c) Department of
Defense Forms., the entries for NASA
Form 1018, Standard Forms 18, 33, 33-A,
129, 147 and 1129 and Department of
Defense Form 254 are amended to read

as follows:
16.001 Index of Procurement Forms for
NASA Use.
- - - - -
(a) NASA Forms.
. » * - -

1018 (1-79) Report of Government-
Owned/Contractor-Held Property

(b) U.S. Standard Forms.

18 (3-71) Request for Quotations

33 (3-77) Solicitation, Offer, and
Award

33-A (7-77) Solicitation
Instructions and Conditions

129 (2-77) Bidder's Mailing List
Application

147 (2-77) Order for Supplies or
Services

1129 Undated Reimbursement
Voucher

- - . - -

(c) Department of Defense Forms.

254 (1-78) Contract Security
Classification Specification

» * » * *

16.811-2 [Amended]

47. In Part 16, the title in 16.811-2 is
amended to read "Contract Security
Classification Specification.”

[FR Dot. 80-27186 Filed 9-4-88; 8:45 am]
BILLING CODE 7510-01-M

41 CFR Ch. 18, Parts 1, 2, 3, 15, 20 and
Appendix J

[Procurement Reguiation Directive 80-1]

Procurement Reguiations;
Miscellaneous Amendments

January 18, 1980.
AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule.

SUMMARY: This document amends the
NASA Procurement Regulation (41 CFR
Ch. 18). It reflects amendments
contained in Procurement Regulation
Directive 80-1 concerning the following
areas:

1. Required Use of the Priorities,
Allocations, and Allotments Clause
. Certificates of Competency
. Prepaid Transportation Charges
. Evaluation of Bids
. Letter Contract
. Forms for Procurement Plans
. Adjustment and Allocation of
Pension Costs

8. Master Buy Plan Procedure

9. Authority to Sign a Class D&F.

EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
James H. Wilson, Policy Division [Code
HP-1), Office of Procurement, NASA
Headquarters, Washington, DC 20548,
Telephone: 202-755-2237.

SUPPLEMENTARY INFORMATION:

(1) Part1.307-2 is revised to raise the
dollar value of ratable contracts which
require the “Priorities, Allocations, and
Allotments” clause from $500 to $2,500.

(2) The text of Part 1.705-4{c](iv) is
deleted and the paragraph marked
reserved. In accordance with Public Law
98-89, this exception is no longer valid.

(3) The amount of transportation
charges which a contracting officer may
authorize a contractor to prepay when
the f.o.b. point of origin is increased
from $25 to $100. See Part 1.1316(b). In
paragraph 1.1316(e}, the NASA
Management Instruction (NMI)
governing the use of official Government
mailing privileges by NASA contractors
is NMI 1450.11B, “NASA Mail
Management Program.” NMI 1530.1A is
deleted.

{(4) The “Evaluation of Bids"” provision
in Part 2.201-1, Section D(13) is revised
to show “$100" in lieu of “$50"” as the
amount to be considered adminisirative
cost to the Government.

(5) Part 3.408 is revised to update
NASA policy regarding issuance of
letter contracts and to authorize the
Procurement Officer to sign and submit
requests for authority to issue letter
contracts directly to the Director of
Procurement.

{(6) Part 3.852-3(a) is revised to
authorize installations that use
automated equipment to prepare
procurement plans on a Headquarters
approved “Optional Free Form."

(7) This item addresses the
adjustment and allocation of pension
costs. It provides for the prospective
application of a revised 15.205-6(f)
dealing with deferred compensation.

NG =W
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The provisions of the cost accounting
principle at 15.205-8(f) are hereby
revised to incorporate and conform to
the provisions of Cost Accounting
Standard (CAS) 413. CAS 413 requires
that actuarial gains and losses in
pension funds be calculated annually
and assigned to that cost accounting
period and, in certain instances
consistent with CAS 413, to subsequent
periods. In this regard, it is also
important to note that the introductory
comments to CAS 412 (see 4 CFR) state
that actuarial gains and losses should be
accounted for in accordance with
pertinent laws and regulations and
should be consistently applied. This is
particularly significant in connection
with the requirements of the Employee
Retirement Income Security Act
(ERISA).

To avoid undue confusion, note that
the revised 15.205-6(f)(2)(ii)(A)e. is an
additional NASA Procurement
Regulation requirement not contained in
CAS 413. This requirement will be
effective on all new contracts awarded
after the effective date of this
Procurement Regulation Directive. For
CAS-covered contracts, the
implementation date of the remainder of
this revision is the date prescribed in
CAS 413.80. Otherwise, new provisions
will apply to contracts awarded after
the effective date of this Procurement
Regulation Directive.

(8) Parts 20.5102 through 20.5106 are
revised substantially; especially with
regard to the submission, selection and
notification procedure, and Master Buy
Plan format. Several editorial changes
are made to assure compatibility of
terminology and to delete unnecessary
words. Review of the entire Part is
recommended.

(8) Part ]. 205-50(4)(A) is revised to
clarify an apparent ambiguity which
existed between the provisions of Parts
3.303(b) and ]. 205-50(4)(A) regarding the
Procurement Officer's authority to sign a
Class D&F consisting of two or more
contracts, each of which has an
estimated value which does not exceed
$100,000.

(42 U.S.C, 2473(c)(1))
L. E. Hopkins,
Acting Director of Procurement.

PART 1—GENERAL PROVISIONS
1.307-2 [Amended]

1, In Part 1, 1.307-2, in the first
sentence of the introductory text, the
phrase “* * * those purchase orders of
less than $500 * * *" is amended to
read “* * * those purchase orders of
less than $2,500. * * *"

1.705-4 [Amended]

2. In Part 1, 1.705-4(c), paragraph (iv)
is deleted and marked “Reserved."

3. In Part 1, 11316, paragraphs (b) and
(e) are revised as follows:

1.1316 Prepaid Transportation Charges

(8) e

(b) The contracting officer may
authorize the contractor to prepay the
transportation charges, provided the
cost of such transportation charges does
not exceed $100.00. The actual cost of
transportation charges, not to exceed
$100.00 per shipment, will be added to
the contractor's invoice as a separate
item. All transportation charges which
are added to the contractor's invoice
shall be supported by paid freight,
express, or parcel post receipts. If paid
receipts in support of the invoice are not
obtainable, the contractor shall insert

the following certificate on his invoice;
- * * - -

(e) The policy governing the use of
official Government mailing privileges
by NASA contractors is set forth in
NASA Management Instruction
1450.11B, “"NASA Mail Management
Program."

PART 2—PROCUREMENT BY FORMAL
ADVERTISING

2.201-1 [Amended]

4. In Part 2, 2.201-1, Part |, Section D,
the “Evaluation of Bids" clause date
“(July 1965)" in paragraph (13), is
amended to read “(January 1980)." In the
second sentence of the clause, the
phrase “* * * thesumof $50 * * *" is
amended to read “* * * the sum of
slm L t‘n

PART 3—PROCUREMENT BY
NEGOTIATION

5. In Part 3, Table of Contents,
paragraphs 3.404—4 and 3.409-1 through
3.409-3 are revised to read as follows:

»* - » * *

§ 3.404-4 Fixed-Price Incentive Contracts,

- » - L -
3.409-1 Definite Quantity Contracts.....3-4:20
8.409-2 Requirements Contract......u.. 3-4:20
3.409-3 Indefinite Quantity

Contracts, 3-4:20A
- - » - ~

6. In Part 3, 3.408 is revised to read as
follows:

3.408 Letter Contract.

(a) Definition. A letter contract is a
written preliminary contractual
instrument which authorizes immediate
commencement of work or services.

(b) Application. A letter contract may
be entered into only when: (i) the
urgency of the requirement necessitates

that the contractor be given a binding
commitment so that work can
commence immediately, (ii) preparation
of a definitive contract in sufficient time
to meet mission requirements is not
possible, and (iii) prior approval of the
Director of Procurement has been
obtained (see 20.5005(c)).

(c) Limitations.

(i) a letter contract shall not be
entered into without competition when
competition is practicable;

(ii) a letter contract shall be
superseded by a definitive contract at
the earliest practicable date; and

(iii) the maximum fund liability of the
Government stated in the letter contract
will be limited to only that amount
determined essential to cover the
contractor's requirements for funds prior
to definitization. In no event shall total
funds placed on a letter contract exceed
fifty percent (50%) of the estimated total
amount of the definitive contract;

(iv) a letter contract will be prepared
in accordance with the applicable form
set forth in 16.859.

(d) Information to be Furnished when
Requesting Authority to Issue a Letter
Contract. Requests for authaority to issue
letter contracts shall be signed by the
Procurement Officer and submitted to
the Director of Procurement (Code HS-
1), and shall include the following:

(i) name and address of proposed
contractor;

(ii) location where contract is to be
performed;

(iii) contract number, including
modification number if applicable;

(iv) brief description of the work or
services to be performed;

(v) performance period, or delivery
schedule;

(vi) amount of letter contract;

(vii) estimated total amount of
definitive contract;

(viii) type of definitive contract to be
executed (fixed-price, cost-plus-award-
fee, etc.); ;

(ix) statement that the definitive
contract will contain all required
clauses or that deviations therefrom
have been approved; and

(x) statement as to the necessity and
advantage to the Government of the use
of the proposed letter contract. Promptly
upon receipt of a request to issue a letter
contract, the Director of Procurement
will obtain the concurrence or comments
of cognizant Officials-in-Charge of
Headquarters Offices. Upon receipt of
the foregoing concurrences or
comments, the Director of Procurement
will advise the Procurement Officer of
the disposition of-his request.

(e) Approval for Modifications to
Letter Contracts. Letter contracts shall
not be modified to extend the period of
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performance or to increase the dollar
amount without the prior approval of the
Director of Procurement. Requests for
authority to issue such modifications to
letter contracts shall be processed in the
same manner as requests for authority
to issue letter contracts (see (d) above)
and shall include the following:

(i) name and address of the
contractor;

(ii) description of the work or services
to be performed;

(iif) date originally approved;

(iv) date letter contract was executed;
and

(v) complete justification for the
requested modification to include the
reasons why the definitive contract
cannot be executed without such
amendment.

7. In Part 3, 3.852-3, the introductory
language in (a) is amended to read as
follows:

3.852-3 Contents of the Procurement
Plan.

(a) Procurement Plans Requiring
Approval by NASA Headquarters. Each
procurement plan prepared for approval
by NASA Headquarters shall be .
prepared on NASA Forms 1451, 1452,
14524, 1453 and 1454 or on a
Headquarters approved Optional Free
Form for those installations that use
automated equipment to prepare their
procurement plans. Use of either the
NASA forms or the Optional Free Form
is authorized for preparing procurement
plans to be approved by the Head of the
Installation. Form 1451 shall be
completed as follows:

PART 15—CONTRACT COST
PRINCIPLES AND PROCEDURES

8. In Part 15, 15.205-8, subparagraphs
(D(2)(ii)(A)b., (D(2)(ii)(A)e. and
(£)(2)(ii){C) are amended to read as
follows:

15.205-6 Compensation for Personal
Services.

(n LA B

(2) " N5

(il] Lt 5

(A, - - »

b. the determination of allowable
costs shall take into consideration the
method of valuing pension fund assets
as provided for in CAS 413.50(b). Any
significant adjustment resulting from the
actuarial valuation falling outside of the
market value corridors will be amortized
(i) in equal amounts over a 15-year
period when the immediate gain
actuarial cost method is used, or (ii)
over the remaining average lives of the

workforce if the spread gain actuarial
cost method is used;

- . - - -

e. increased normal and past service
cost caused by delay in funding the
actuarial liability beyond thirty (30)
days after each guarter of the year to
which such costs are assignable, are
unallowable. If a composite rate is used
to allocate pension liability between the
segments of a company and if, because
of differences in the timing of the
funding by segments, an inequity exists,
allowable normal cost and past service
costs will be limited to that particular
segment's calculation of pension costs
as provided in CAS 413.50(c)(5).
Determination of unallowable costs
shall be made in accordance with the
actuarial method used in calculating the
normal and past service costs;

- . . -

(B) - - -

(c) It complies with the provisions of
Part 412 and Part 413. Appendix O,
which are incorporated here in their
entirety; and when any of the
contractor's contracts are subject to
Cost Accounting Standards, these
provisions will be applicable
commencing with the contractor's fiscal
year as prescribed by the terms of Part
412.80 and Part 413.80, Appendix O. The
amount of deferred compensation costs
which may be allowed shall not,
however, exceed the amount determined
under the provisions of the standard,
subject to the cost limitations and
exclusions set forth in subparagraphs
(A) and (B) above.

PART 20—ADMINISTRATIVE
MATTERS :

20.5103-3 [Amended]

9. In Part 20, Table of Contents, the
page number for paragraph 20.5103-2 is
amended to read “20-51:4," paragraph
20.5103-3 is deleted and paragraph
20.5103-4 is redesignated 20.5103-3.

10. In Part 20, 20.5101 through 20.5106
are revised to read as follows:

20,5101 Policy.

The Master Buy Plan Procedure is
designed to enable management to focus
its attention on a representative
selection of high dollar value and
otherwise sensitive procurement actions
without compromise of Headquarters
visibility or control over essential
management functions. This procedure
is expected to:

(i) reduce the number of procurement
actions requiring Headquarters review
and approval;

(i) permit better visibility of those
procurement actions to be submitted to
Headquarters;

(iii) permit better planning of
workload and better use of personnel
resources at both Headquarters and
installation levels;

(iv) shorten the procurement review
and approval cycle at Headquarters;
and

(v) increase the delegation of
procurement responsibility and
authority to each installation.

20.5102 Applicability.

(a) The Master Buy Plan Procedure is
applicable to each negotiated
procurement, when the expected dollar
value of that procurement, or aggregate
amount of follow-on procurements
under the same program (see 3.852-2(b}),
is expected to equal or exceed the dollar
value shown below, for the installation
making the award, except that this
procedure is applicable to:

(i) procurement of utility services
when an area-wide contract is not used
and either:

(A) the annual cost of the services to
be procured is estimated by the using
installation,at the time of the initiation
of the service or annual renewal of the
expenditure, to exceed $100,000; or

(B) when, except for communication
services, a proposed connection charge,
termination liability, or any other
facilities charge to be paid (whether or
not refundable) is estimated to exceed
$25,000;

(ii) procurement of architect-engineer
services when:

(A) the total dollar value is $250,000 or
more, or

(B) the work to be performed under a
cost-plus-fixed-fee or fixed-price
contract, regardless of the dollar
amount, which involves the production
and delivery of designs, plans, drawings,
and specifications; and the fee inclusive
of the architect-engineer's cost, to be
paid to the architect-engineer for the
performance of such services exceeds
6% of the estimated cost of the related
construction project, exclusive of the
amount of such fee. (See 4.204-1(b)).

{iii) procurements which provide
facilities having a total acquisition value
exceeding $500,000, or provide real
property regardless of amount {see
13.202-2(d)); and

(iv) leases, and extensions thereto, for
the rental of real property by the
Government where the annual rental is
more than $50,000 or where a Certificate
of Necessity under 40 U.S.C. 278b is
required.

Information on above listed
procurements is required fo be
submitted to NASA Headquarters in
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accordance with 20.5103 for
determination as to which individual
procurement actions are to be submitted
to NASA Headquarters for review and
approval and which ones are to be
approved at the installation level, These
individual procurement actions may
include one or more of the following:
procurement plans, requests for
proposals, justifications for
noncompetitive procurements, source
evaluation board appointments and
source selections, prenegotiation
positions, contracts (including
supplemental agreements) and leases
(see 20.5008).

Monetary Limitations on Master Buy Plan

Progedure

National Space Technology Laboratories ......
$2.500,000

Headquarters Contracts and Grants Division

NASA Resident Office-JPL

Wallops Flight Center

Ames Research Center ...... $5,000,000

Dryden Flight Research Center

Goddard Space Flight Center

Johnson Space Center

Kennedy Space Center

Langley Research Center

Lewis Research Center

Marshall Space Flight Center

(b) The foregoing monetary limitations
also apply to the following types of
conftracts:

(i) a contract which contains an
option provigion (including those
authorized by Part 1, Subpart 15), or an
agreement-to-agree provision, when the
total dollar value, including the option(s)
or agreement(s)-to-agree, equals or
exceeds the dollar value set forth in (a)
above, for the installation awarding the
initial contract.

{ii) a supplemental agreement (except
one which provides only for the addition
or deletion of funds for incremental
funding purposes) which:

(A) definitizes either one or more
debit change orders or one or more
credit change orders when the total
dollar value of either the debit change
order(s) or credit change order(s) equals
or exceeds the dollar value set forth in
(a) above for the installation making the
award;

(B) definitizes and consolidates one or
more debit and one or more credit
change orders when the total dollar
value of either the debit change order(s)
or credit change order(s) before
consolidation equals or exceeds the
dollar value set forth in (a) above, for
the installation making the award; or

(C) adds new work and definitizes
and consolidates one or more debit and
one or more credit change orders when
the total dollar value of either (i) the
new work and debit change order(s), or
(ii) the new work and the credit change

order(s) equals or exceeds the dollar
value set forth in (a) above, for the
installation making the award.

(c) The Master Buy Plan Procedure
does not apply to supplemental
agreements which extend contract
performance pursuant to agreement(s)-
to-agree provisions, where the initial
contract was approved by the Director
of Procurement. However, where the
supplemental agreement provides for a
substantive change in the contract, e.g.,
expanded statement of work,
substantial increase in contract value,
etc,, the Master Buy Plan Procedure will
apply. Appraval of such supplemental
agreements may be specifically required
by the Director of Procurement.

(d) The Master Buy Plan Procedure is
not applicable to termination settlement
agreements (see Part 8).

20.5103 Submission, Selection and
Notification Procedure.

20.5103-1 Submission of Master Bu y
Plan.

Prior to July 15th of every year, each
installation will submit to the Director of
Procurement (Code HS-1) a Master Buy
Plan (original and eight copies) for the
next fiscal year, listing therein every
known procurement that meets the
criteria set forth in 20,5102, and that (i)
is expected to be initiated in that fiscal
year; and (ii) has not been included in a
previous Master Buy Plan or amendment
to a Master Buy Plan. The plans will be
prepared in accordance with the format
shown in 20.5106, and, for every
procurement listed therein, an
identification will be provided as to the
individual procurement documents that
are involved (20.5104). Procurement
documents that require Headquarters
approval (see 20,5104) will be held in
abeyance until receipt of the notification
required by 20.5103-3 (a) or (b). This is
not to preclude the planning for or
initiation of such actions up to that point
where Headquarters approval may be
required. The Master Buy Plan shall
include a listing of those procurements
that were selected for Headquarters
review and approval from prior fiscal
year(s)' Master Buy Plans and ;
amendments to Master Buy Plans that
have not been completed. The
procurements should be listed by the
appropriate fiscal year Master Buy Plan
and should show the current status of
the individual procurement documents
previously selected for Headquarters
review and approval.

20.5103-2 Submission of Amendments
to the Master Buy Plan.

Procurements identified by
installations after submission of their

Master Buy Plan for a fiscal year, which
meet one of the criteria in 20,5102, will
be submitted to Headquarters in the
same manner as the original Master Buy
Plan.

20.5103-3 Selection and Notification
Procedures.

(a) Selection of Procurements.
Selection of procurements from the
Master Buy Plan and amendments to
Master Buy Plans to receive
Headquarters review and approval and
designation of the Source Selection
Officials and the officials to whom the
justifications for noncompetitive
procurements are to be submitted for
approval shall be made by the Director
of Procurement with the concurrence of
the cognizant officials-in-charge of
Headquarters offices.

(b) Notification When Procurement is
Cancelled, Superseded, Deferred, or No
Longer Requires Headguarters
Approval, In the event a selected
procurement, subsequent to its selection,
is cancelled, superseded or deferred, or
no longer requires Headquarters
approval in accordance with the criteria
in paragraph 20.5102, the Director of
Procurement will be so advised,
together, with the reasons therefor. The
Director of Procurement, with the
concurrence of the cognizant officials-in-
charge of Headquarters offices, will
notify the installation in writing of any
further action which may be required.

20.5104 Procedures for Procurements
Selected for Headquarters Review and
Approval.

For those procurements which have
been selected for Headquarters review
and approval under this procedure, the
cognizant installation will ensure that
all documents that require Headquarters
review and approval are submitted in
accordance with established
procedures. Such documents may
include one or more of the following:
procurement plans (3.852-2(a)(iii)):
request for proposals (SEB Advisory
(75-3)); justifications for noncompetitive
procurements (3.802-3(d)(v)); source
evaluation board appointments and
source selections (NHB 5103.6A);
prenegotiation positions; contracts
(including supplemental agreements);
and leases (20.5006).

20.5105 Procedures for Procurements
not Selected for Headquarters Review
and Approval.

(a) Procurements which are not
selected for Headquarters review and
approval shall be processed at the
installation level. For such
procurements, the following documents,
to the extent applicable, shall be
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approved by the Head of the
Installation; procurement plans,
justifications for noncompetitive
procurements, and prenegotiation
positions (incentive contract plans—
3.450(c)). If the procurement is to be
competitive and subject to the
procedures of the Source Evaluation
Board Manual, the Head of the
Installation shall be the Source _
Selection Official. Contracts (including
supplemental agreements) and leases
that are not selected for Headquarters
review and approval under the Master
Buy Plan Procedure, shall be approved
by the Procurement Officer. The signing

of the contracts (including supplemental
agreements) and leases by the
Procurement Officer, as the contracting
officer, constitutes such approval. The
above approval authorities may not be
redelegated, except that the Head of the
Installation may redelegate the authority
to approve procurement plans and
prenegotiation positions [incentive
contract plans (3.450(c)) to his Deputy or
Associate Director (the title *Associate
Director” means a full Associate
Director and not an Associate Director
for . . .), without authority for further
redelegation.

MASTER BUY PLAN (AMENDMENTS)

INSTALLATION?: 4 aani'iniadsiteesiosons
Cognizant Descriptive
HDOQ Program Title of

Ofticel)

Estimated

FY19...

Proc
Procurement(2) Dotlar Valua Plan

DAYTE:

Contract
Review

Pre-

RFP  UNCP(3) SEB WNeg

(1)Include 3 digit Unique Project Number (UPN} &3 listed In FMY 9120,
(2)Include N or FO to Indicate new or follow-0n Procuremsnt. )

(3)Inciude name of firm Uncar Remarks,

(4)Indicate current status and scheduled date for next event,
(S)Incluce data considered partinent by installation and Indicate

expected date for placement of contract.

(6)List procurements from prior fiscal year(s) Master Buy Plans and
amendments to Master Buy Plans that have not bean completed

(20,5103.1).

{form should be prepared on 1egal size paper.

Appendix l—)\uthorization for
Negotiation

/.205-50 [Amended]

11.In Appendix |, ].205-50(4)(A), the
last sentence is amended to read “This
authority is delegated in accordance
with 3.303(b) and may not be
redelegated.” in place of ““This authority
may not be redelegated.”
(FR Doc. 80-27184 Filed 9-—4-80; 8:45 am)
BILLING CODE 7510-01-M

41CFRCh. 18, Parts 1,2, 3,4, 7, 10, 13,
21, 24, 26, Appendix B, Appendix C,
Appendix J, and Appendix O.

[Procurement Regulation Directive 80-4
(dated March 31, 1980)]

P(ocuremenl Regulations;
Miscellaneous Amendments

AGENCY: National Aeronautics and

Space Administration.
ACTION: Final rule.

(b) For those procurements that are
authorized to be processed at the
installation level, after-the-fact reviews
of contracts (including supplemental
agreements) and leases will be
conducted by Headquarters personnel
during normal procurement surveys or
as the situation may otherwise indicate,
through special reviews.

20.5106 Format of Master Buy Plan.

In accordance with the requirements
of 20.5103-1 and 20.5103-2, Master Buy
Plans and amendments to Master Buy

Plans will be prepared in the format set
forth below:

FrarssrRE Rt

Current
Status(4) Remarka(s)

Documents Selected for Headquarters Review and Approval Not Yat Completed(€)

Use separate sheets as necessary.)

9. Potential for Small or ;
Disadvantaged Business Participation in

SUMMARY: This document amends the
NASA Procurement Regulation (41 CFR
Ch. 18). It reflects amendments
contained in Procurement Regulation
Directive 80-4 concerning the following
areas:

1. Recovered Material.

2. Personal or Professional Services.

3. Advance Payment D&F’s.

4, Scientific and Technical
Information Service Clause.

5. Required Clause for Facilities
Contracts.

6. Minimum Limits for Liability
Insurance.

7. Government Property.

8. Quarterly Contract Closeout Status.

Individual Procurements.
EFFECTIVE DATE: September 5, 1980,

FOR FURTHER INFORMATION CONTACT:
James H. Wilson, Policy Division (Code
HP-1, Office of Procurement, NASA
Headquarters, Washington, D.C, 20548,
Telephone: 202-755-2237.

SUPPLEMENTARY INFORMATION: 1. A new
Part 1.25, *Recovered Material” is added
to implement OFPP Policy Letter No. 77—
1 and to closer align the NASA
Procurement Regulation with the
Defense Acquisition Regulation,
Associated solicitation provisions are
inserted into Parts 2.201-1 and 3.501(b).

2. Part 3.204-2(b) is revised to update

- the coverage applicable to NASA's
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authority to contract for personal or
professional services.

3. (a) Part 3.303 is revised to provide
guidance for preparing D&F's when a
contract modification requires an
increase in the amount of advance
payments.

(b)(i) Appendix ].5000 is revised to
authorize the contracting officer to sign
advance payment D&F's, when
appropriate.

(ii) Instruction No. 1 under Appendix
].5001, is revised to state that such
instruction is applicable to requests for
advance payment provisions for the
basic contract.

4. The clause in Part 7.302-55 is
revised to update the title and code of
the NASA office to which the contractor
must furnish the required information,

5. Parts 7.702-61 and 7-703.52 are
added to require the insertion of the
“License for Subsequent Use" clause
into consolidated facilities contracts and
facilities acquisition contracts.

6. Minimum limits for various types of
liability insurance in Part 10.5 have been
revised to be consistent with the
Defense Acquisition Regulation.

7. Several changes are made regarding
Government Property as follows:

(a) The definition of centrally
reportable equipment and the
Equipment Visibility System screening
requirement are clarified. The
requirement for inventories to be wall-
to-wall is deleted. (See the clause in Part
1.5406; and Parts 13.114, 24.101-35,
B.102-22, B.501, C.102-24 and B.501.)

(b) The clause in Part 13.311 is revised
to change the reference to “property and
supply” to read "Supply and Equipment
Management Officer.”

8. Part 21.202 is revised to require the
furnishing of information that will better
reflect aging of contracts and separately
identify certain specific contracts
awaiting actions by another agency
before they can be closed out.

9. Appendix ].101-50 is revised to
require the inclusion of information in
Block 13 of the JAN regarding the
potential for participation by small and/
or disadvantaged business in certain
NASA procurements.

{42 U.S.C. 2473(c)(1))
L. E. Hopkins,
Acting Director of Procurement.

Table of Parts and Subparts

1. In the “Table of Parts and
Subparts” to the Code of Federal
Regulations for 18 CFR, Volume I (Parts
1-5), “Appendix O" is amended to read
“Appendix O—{See PRD 77-16)" and
“Supplement 50—Federal Procurement
Data System Codes" is added to read as
follows:

SUPPLEMENT 50—FEDERAL
PROCUREMENT DATA SYSTEM
CODES

Subpart 1—Procurement Placement
Code Matrix

Subpart 2—Codes for Services and
Supplies and Equipment
PART 1—GENERAL PROVISIONS

2. In Part 1, Table of Contents,
“Subpart 24" is added and marked
“Reserved" and Parts 1.2500 through
1.2500-5 are added to read as follows:

Subpart 24 [Reserved]

Subpart 25—Recovered Material
1.2500 Recovered Material...ouwecice 1-25:1

1.2500-1 Scope 1-2511
1.2500-2 Policy. 1-25:1
1.2500-3 General 1-25:1
1.2500-4 Definition 1-25:1

1.2500-5 Procedure.....wwmsissmmesieens 1-25:1

3. In Part 1, 1.2500 through 1.2500-5 are
added to read as follows:

1.2500 Recovered Material.

1.2500-1 Scope, This Subpart
prescribes policies and procedures
regarding the use of recovered materials.

1.2500-2 Policy. The policy of the
Government is to obtain items
composed of the highest percentage of
recovered materials practicable,
consistent with maintaining a
satisfactory level of competition.

1.2500-3 General. Basic policy is
provided in the Solid Waste Disposal
Act (Public Law 89-272, October 20,
1965; 42 U.S.C. 3251 et seq.) as amended
by the Resource Conservation and
Recovery Act of 1976 (Public Law 94~
580, October 21, 1976; 42 U.S.C. 6901 et
seq.), and the Office of Federal
Procurement Policy Letter Number 77-1.
The legislation requires Executive
Agencies responsible for drafting or
reviewing specifications to assure that
Government specifications and
standards (i) do not exclude the use of
recovered materials, {ii) do not require
the item to be manufactured from virgin
materials, and (iii) require the use of
recovered materials to the maximum
extent possible without jeopardizing the
intended end use of the item. It also
requires the Administrator,
Environmental Protection Agency (EPA),
to prepare guidelines setting forth
information on the availability, sources,
and potential uses of recovered
materials and associated items,
including solid waste management
services and recovered materials to be
used as fuel.

1.2500-4 Definition. "Recovered
material” means material which has
been collected or recovered from solid
waste.

1.2500-5 Procedures.

(a) These procedures are applicable to
all acquisitions using Government
specifications which require
incorporation of specified minimum
percentages of recovered materials.

(b) Solicitations which incorporate
Government specifications requiring
utilization of recovered materials shall
include the certification in 2.201-1 Sec.
B(15) or 3.501, Part I, Sec. B(18).

(c) Requirements in Government
specifications for use of recovered
materials may be waived by the
contracting officer only after a
determination that the items:

(1) are not available within a
reasonable period of time,

(2) fail to meet performance standards
set forth in specifications, or

(3) are available only at unreasonable
prices. )

1.5406 [Amended]

4, In Part 1, 1.5406, the “Acquisition of
Existing Government Equipment” clause
date is changed to read “{March 1980)"
and by inserting a parenthetical phrase
the first sentence of the clause is
amended to read as follows:

Prior to the acquisition of any item of
centrally reportable equipment under
this contract (unless for incorporation
into deliverable end items), the
Contractor shall provide the Contracting
Officer, at the earliest possible date, a
detailed listing of his requirements for
screening of existing Government
inventories.

PART 2—PROCUREMENT BY FORMAL
ADVERTISING

5. In Part 2, 2.201-1, Part 1, Section B,
paragraph {15) is added to read as
follows:

(15) The following certification shall
be inserted in solicitations as
by 1.2500-5(b):

RECOVERED MATERIAL (MARCH
1980)

The Contractor certifies by signing
this bid/proposal/quotation that
recovered materials, as defined in
1.2500-4, will be used as required by the
applicable specifications.

PART 3—PROCUREMENT BY
NEGOTIATION

6. In Part 3, 3.204-2(b) is amended to
read as follows:

3.204-2 Application

(a)ttt

(b) Under Section 203(c}(8) of the
National Aeronautics and Space Act of
1958 (42 U.S.C. 2473(c)(9)), NASA is
authorized:
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“to obtain services as authorized by the contract will be expanded to include  7.104-59 Non-Use of Foreign-Flag
Section 3109 of Title 5, United States additional phases or where it is Vessels Engaged in Cuban or North
Code, but at rates for individuals not to  incrementally funded, the total . Vletna;l “?'tdeNASA .................... 7-1:20G
exceed the per diem rate equivalent to estimated cost of all increments will be 'INSuBobconue-Egu o o 300

the rate for GS-18."

5 U.S.C. 3109, in turn, provides
authority to procure by contract:

“the temporary (not in excess of one
year) or intermittent services of experts
or consultants or an organization
thereof, including stenographic reporting
services."

3.204-3 [Amended] -

7. In Part 3, 3.204-3 is amended by
changing the reference “Supp. 57." at the
end of the paragraph to read "“Supp.
118"

3.302 [Amended]

8. In Part 3, 3.302(i), the reference
“3.303(a)(iii)" is amended to read
"3.303(a)(iv)." .

9. In Part 3, 3.303(a) is revised to read
as follows:

3.303 Determinations and Findings
Below the Administrator Level

(a) Determinations and Findings in
support thereof, notsrequired to be made
by higher authority including those in (i)
through (vi) below may be made with
respect to purchases and contracts by
the Director of Procurement. The
contracting officer may make the
determinations and findings in (iii)
through (vii) with respect to individual
purchases and contracts:

(i) the determination required with
respect to waiving the requirements for
submission by contractors and
subcontractors of cost or pricing data
and the certification thereof;

(ii) for the basic contract, the
determination required with respect to
advance payments as required by 10
U.8.C. 2307(c) and 2310(b);

(iii) for modifications to a contract
which require an increase in the amount
of advance payments, the determination
required by 10 U.S.C. 2307(c) and
2301(b); provided that: (1) the work
called for in the modification is within
the scope of work set forth in the
determination authorizing the advance
payment under the basic contract, and
(2) such action has been coordinated
with the Installation Financial
Managment Officer;

(iv) determinations and findings with
respect to authority to enter into
contracts by negotiation required by
3.202-3, 3.207-3, 2.210-3 and 3.211-3;
provided that under 3.211-3 the basic
contract or any single modification
thereto does not obligate the
Government to pay more than $100,000
(in a procurement under 3.211, where it
is known in advance that the scope of

used as the basis for determining
whether a determination and findings
will be made at the Administrator level
or by the contracting officer);

(v) determinations and findings with
respect to the use of a cost, cost-plus-
award-fee, a cost-plus-a-fixed-fee, or an
incentive-type contract required by
3.404-4, 3,405, 3.405-4, 3.405-5, and
3.405-6;

(vi) the determination required by 10
U.S.C. 2306(g) to enter into contracts
that do not exceed three (3) years for
certain types of services outside of the
48 contiguous states; and

(vii) any other determinations and
findings not required to be made by
higher authority.

- - * *

3.404-3 [Amended]

10. In Part 3, 3.404-3, paragraph
(c)(3)b. is amended by changing "Code
HR" at the end of the paragraph to read
“Code HS-1."

11. In Part 3, 3,501(b), Part I, Section B,
is amended by adding paragraph (18) to
read as follows:

3.501 Preparation of Requests for
Proposals or Requests for Quotations

)5y d TR

SectionB* * *

(18) the following certification shall be
inserted in solicitations as required by
1.2500-5(b):

RECOVERED MATERIAL (MARCH
1980)

The Contractor certifies by signing
this bid/proposal/quotation that
recovered materials, as defined in
1.2500-4, will be used as required by the
applicable specifications.

PART 4—SPECIAL TYPES AND
METHODS OF PROCUREMENT

4.5200 [Amended]

12. In Part 4, 4.5200, at the end of the
paragraph the reference “Supp. 32." is
amended to read “Supp. 118."

PART 7—CONTRACT CLAUSES

13. In Part 7, Table of Contents,
paragraph 7.104-56 through 7.104-60
were inadvertently deleted and are
reinserted to read as follows:

- - " * -
7.104-56 Order of Precedence......cu. 7-1:20F
7.104-57 Liability for Government

Property Furnished for Repair or

Other Services 7-1:20F
7.104-58 Safety and Health......uviens 7-1:20F

14. In Part 7, Table of Contents, 7.702-
61 and 7.703-52 are added to read as

follows:
L - - - .
7.702-81 License for Subsequent

Use 7-7:21
* » - * ~
7.703-52 License for Subsequent

Use 7-7:25
* » * * »

7.302-55 [Amended]

15. In Part 7, 7.302-55, the date of the
clause is amended to read “(March
1980)" and in paragraph (a) of the clause
the code for Scientific and Technical
Information Branch is amended to read:

7.702-59 and 7.703-50 [Amended]

16. In Part 7, 7.702-59 and 7.703-50 are
amended by deleting the reference
*16.902" and inserting 21.500" therein,

17. In Part 7, 7.702-61 is added to read
as follows:

7.702-81 License for Subsequent Use.
In accordance with the requirements of
9.114, insert the clause set forth therein.

18. In Part 7, 7.703-46 is amended to
read as follows:

7.703—46 General Services
Administration Supply Sources, The
clause set forth in 5,909 will be included
in contracts in accordance with the
instructions set forth therein. 4

19. In Part 7, 7.703-52 is added to read
as follows:

7.703-52 License for Subsequent Use.
In accordance with the requirements of
9.114, insert the clause set forth therein.

PART 10—BONDS AND INSURANCE

10.501-2 [Amended]

20. In Part 10, 10.501-2(a) is amended
by deleting the last sentence and
inserting the following language:
“Comprehensive general (bodily injury)
liability insurance shall be required with
minimum limits of $300,000 per
occurrence.”

21. In Part 10, 10.501-2(c), the first
sentence is amended to read as follows:

10.501-2 Automobile Liability
Insurance

(b) * Rk *

(c) Automobile bodily injury liability
and property damage liability insurance
shall be required with minimum limits of
$100,000 per person and $300,000 per
occurrence for bodily injury liability and
$10,000 per occurrence for property
damage liability on the comprehensive
policy form covering all owned, non-
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owned, hired, and Government-
furnished motor vehicles which will be
used in the contract operations where
use will not be limited exclusively to the
premises on which the work under such
contract is performed.

PART 13—GOVERNMENT PROPERTY

22. In Part 13, 13.114 is revised as
follows:

13.114 Centrally reportable
equipment means that plant equipment,
special test equipment (including
components), special tooling and non-
flight space property (including ground
support equipment) which is (i)
generally commercially available and
used as a separate item or component of
a system, and (ii) is valued at $1,000 or
more, and (iii) is identifiable by a
manufacturer and model number.

23. In Part 13, the date of the
“Installation Provided Government
Property” clause in 13.311 is amended to
read “(March 1980)" and paragraph (b)
of clause is amended to read as follows:

13.311 Providing Government Property
to On-site Contractors and Local
Support Service Contractors. * * *

(a) LR B

(b) The official accountable record
keeping and financial control and
reporting of the property subject to this
clause shall be retained by the
Government and accomplished by the
installation Supply and Equipment
Management and Financial
Management Officers. However, the
Government will provide the Contractor
a record of all items of property
including copies of all transaction
documents used to describe changes to
this record. The Contractor shall
maintain this record and transaction
documentation in such a condition that
at any stage of completion of work
under this contract, the status of the
property including location, utilization,
consumption rate and identification may
be readily ascertained. The Contractor
shall also adhere to all other procedures
(and sanctions related thereto)
prescribed by the installation director
which have been established for the
management of installation property.
The records and documentation shall be
made available, upon request, to the
installation Supply and Equipment
Management Officer and other formally
designated representative(s) of the
Contracting Officer.

LI R

PART 21—PROCUREMENT
MANAGEMENT REPORTING SYSTEM

24, In Part 21, Table of Contents,
21.200 through 21.202 are added to read

as follows:
L

Subpart 2—Quarterly Contract
Administration Summary

21.200 Scope of Subpart..ems 21-21
21.201 Definitions 21-21
21.202 Content of the Summary............. 21-2:1

L B B B

25. In Part 21, 21.202, the introductory
text and paragraph (a) are revised to
read as follows:

21.202 Content of the Summary. The
information required in the summary is
as follows:

(a) Contracts in Closeout (see
21.201(a))

(1) The number of fixed-price type
contracts which are in the closeout
process.

(2) Of the number in (1) above, the
number of fixed-price type contracts
which have been in the closeout process
for more than 6 months.

(3) Of the number in (2) above which
exceed $500,000 in face value, the
number which have been in the closeout
process from:

(i) 7-12 months

(ii) 13-18 months

(iii) more than 18

(4) The number of contracts other than
fixed-price type which are in the
closeout process.

(5) Of the number in {4) above, the
number of contracts other than fixed-
price type which have been in the
closeout process for more than 20
months.

(6) Of the number in (5) above, which
exceed $500,000 in face value, the
number which have been in the closeout
process from:

(i) 21-26 months

(ii) 27-32 months

(iii) more than 32 months

(7) Of the number in (5) above,
provide the total number of contracts for
which final closeout is solely dependent
on audit actions by another agency.

- - - * -

PART 24—DISPOSITION OF
PERSONAL PROPERTY

26. In Part 24, 24.101-35 is revised to
read as follows:

24.101-35 Centrally Reportable
Equipment means that plant equipment,
special test equipment (including
components), special tooling, and non-
flight space property {including ground
support equipment) which is (i)
generally commercially available and
used as a separate item or component of

a system, and (ii) is valued at $1,000 or
more, and (iii) is identifiable by a
manufacturer and model number.

PART 26—CONTRACT
MODIFICATIONS

26.206-7 [Amended]

27. In Part 26, 26.206~7 the reference
*3.807-2(c)" is amended to read "3.807—
2(b).”

Appendix B—Control of Government
Property

28. In Appendix B, B.102-22 is revised
to read as follows:

B.102-22 Centrally reportable
equipment means that plant equipment,
special test equipment (including
components), special tooling, and non-
flight space property (including ground
support equipment) which is (i)
generally commercially available and
used as a separate item or component of
a system, and (ii) is valued at $1,000 or
more, and (iii) is identifiable by a
manufacturer and model number.

29. In Appendix B, B.501, the fourth,
fifth and sixth sentences of the first
paragraph are deleted and the
paragraph reads as follows:

B.501 Periodic Inventories. The
contractor shall periodically, physically
inventory all Government property
(except work in process) in his
possession or control and shall cause
his subcontractors to do likewise. The
physical inventory procedures shall be
established by the contractor and
approved by the property administrator.
Inventory, as used here, consists of
sighting, tagging or marking, describing,
recording and reporting the property
concerned and reconciling the property
recorded and reported with the property
records. The contractor’s procedures
shall provide that personnel who
perform the physical inventory are not
the same individuals who maintain the
property records or have custedy of the
property unless the size of the
contractor's operation is so small as to
make it impracticable to do so.

L - * B -

Appendix C—Property in Possession of
R&D Contractors

30. In Appendix C, C.102-24 is revised
to read as follows:

C.102-24 Centrally Reportable
Equipment means that plant equipment,
special test equipment {including
components), special tooling, and non-
flight space property (including ground
support equipment) which is (i}
generally commercially available and
used as a separate item or component of
a system, and (ii) is valued at $1,000 or
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more, and (iii} is identifiable by a
manufacturer and model number.

31. In Appendix C, C.501, the fourth,
fifth and sixth sentences of the first
paragraph are deleted and the
paragraph reads as follows:

C.501 Periadic Inventories. The
contractor shall periodically, physically
inventory all Government property
(except work in process) in his
possession or control and shall cause
his subcontractors to do likewise. The
physical inventory procedures shall be
established by the contractor and
approved by the property administrator.
Inventory, as used here, consists of
sighting, tagging or marking, describing,
recording and reporting the property
concerned and reconciling the property
recorded and reported with the property
records. The contractor’s procedures
shall provide that personnel who
perform the physical inventory are not
the same individuals who maintain the
property records or have custody of the
property unless the size of the
contractor’s operation is so small as to
make it impracticable to do so.

Appendix J—Authorization for
Negotiation

32, In Appendix J, J.101-50 (iii) is
revised to read as follows:

(i L I

(ll) "

(iii) the following information is to be
included in block 13 or in an attachment
to the JAN:

(A) if a class determination and
findings is proposed, state that a
procurement plan and justification for
noncompetitive procurement will be
prepared prior to the issuance of the
requests for proposals, as required.

(B} if a class determination and
findings is proposed, include a
statement with regard to the potential
for a small business set-aside or a
Section 8(a) coniract on each
procurement. If individual procurements
are not susceptible to such preferential
procedures the reasons therefor should
be stated.

(C) if an individual determination and
findings is proposed, state why a small
business set-aside or Section 8(a)
contract is inappropriate. Also, state
how many eof the firms being solicited
are small and/or disadvantaged
business firms.

The requirements of (B) and {C) above
are not applicable to a noncompetitive
procurement. However, if the firm is a
small and/or disadvantaged business,
so state. Additional information in
support of Exception {11) through
Exception (16), as required by J.200(a)

through (f) may be uncluded in the JAN
or attached thereto (see alsc 3.306-50).

5001 [Amended]

33. In Appendix J, ].5001, in the
instructions following the Determination
and Finding format, Instruction 1 is
amended to insert the phrase . . . for
the basic contract . , ." following the
sixth word “provisions,"

[FR Doc: 80-27187 Filed §-4-80; 8:45 am]
BILLING CODE 7510-01-M

41 CFR Ch. 18, Parts 3 and 16
[Procurement Regulation Directive 80-2]

Structured Approach for Determining
Profit/Fee Objectives and
Administrative Limitations on Fees
Applicable to Cost-Type Contracts and
Subcontracts

Februaty 28, 1980.

AGENCY: National Aeronautics and
Space Administration.

ACTION: Final rule,

SUMMARY: This document amends the
NASA Procurement Regulation (41 CFR
Ch. 18). It reflects amendments
contained in Procurement Regulation
Directive 80-2 concerning the Structured
Approach for Determining Profit/Fee
Objectives and the Administrative
Limitations on Fees Applicable to Cost-
Type Contracts and Subcontracts.

EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
James H. Wilsen, Policy Division (Code
HP-1), Office of Procurement, NASA
Headquarters, Washington, DC 20546,
Telephone: 202-755-2237.
SUPPLEMENTARY INFORMATION:

1. Part 3.808 is revised to provide a
structured approach for use in
determining the Government's profit/fee
objectives prior to commencing
negotiations with a contractor. The
structured approach does not alier the
principal procurement objectives to
obtain a quality product, delivered on
schedule at a reasonable price, or the
NASA basic profit policy which ]
recognizes the need to attract the best
possible industrial capabilities to space
and aeronautical oriented activities by

. providing industry with profit

motivations necessary to stimulate
efficient contract performance,

2. Generally, the structured approach
is prescribed for use where cost analysis
is performed. The structured approach
provides a rational, uniform, and
equitable method for evaluating the
factors which must be considered in
determining a profit/fee objective.
While the structured approach continues

to make use of the factors used
heretofore in determining the profit/fee
objective, primary emphasis has been
placed on evaluating contractor effort,
risk assumed, investment required,
complexity of the work to be performed,
and other factors appropriate to the
circumstances. Quantification of these
factors in the form of a dollar profit/fee
objective should be the derivative of a
thorough evaluation of the procurement
action.

3. Use of the structured approach to
determine the Government's profit/fee
objective in accordance with NASA
Procurement Regulation, Part 3.808, is
required for all applicable contracts
negotiated on or after April 15, 1980.

4. Parts 3.405-8(c) and 3.807-9(e) are
revised to delete the administrative
limitations on fees previously applicable
to various types of cost-type contracts
and subcontracts. The fee limitations
prescribed by 10 U.S.C. 2306(d) are now
applicable (see NASA Procurement
Regulation Part 3.405-5(d)(3)).

5. Part 3.450 is revised to:

(i) Delete the administrative
requirements previously associated with
the approval and use of incentive
contracts;

(ii) Delete administrative limitations
on fees; and

(iii) Create consistency, with respect
to fee limitations, between CPFF, CPAF
and CPIF contracts.

(42 U.S.C. 2473(c)(1))

L. E. Hopkins,
Acting Director of Procurement.

PART 3—PROCUREMENT BY
NEGOTIATION

1. Part 3, Table of Contents, the page
numbers for paragraphs 3.405-5, 3.405-8,
3.450 and 3.809 are amended to read as

follows:
- * - - *
3.405-5 Cost-Plus-Award-Fee

Contraet 3412
3.405-6 Cost-Plus-A-Fixed-Fee

Contract 3-4.14
» -~ " - -
3.450 Incentive Contracts.....ummmnd=4:28
- - » Ll »
3.809 Contract Audit as a Pricing

Aid 3-8:38]
* ¥ - » L

2. In Part 3, 3.4054 is amended by
adding a new paragraph (c] to read as
follows:

3.405-4 [Amended]

(c) Limitations. The maximum fee
shall not exceed the limitations stated in
3.405-6(c)(2),

- - - *
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3.405-5 [Amended]

3. In Part 3, 3.405-5(d), the reference at
the end of paragraph (3) “3.450(f)." is
amended to read "'3.405-8(c)(2).”

4. In Part 3, 3.405-6(c) is amended to
read as follows:

3.405-6 Cost-Plus-A-Fixed-Fee
Contract.

» - - - -

(c) Limitations.

(1) This type of contract normally
should not be used in the development
of space systems and equipment, once
preliminary exploration and studies
have indicated a high degree of
probability that the development is
feasible and the Government generally
has determined its desired performance
objectives and schedule of completion
(see 3.405-4).

(2) 10 U.S.C. 2306(d) provides that in
the case of a cost-plus-a-fixed-fee
contract the fee shall not exceed ten
percent (10%) of the estimated cost of
the contract, exclusive of the fee, as
determined by the Administrator at the
time of entering into such contract
except that a fee not in excess of fifteen
percent (15%) of such estimated cost is
authorized in any such contract for
experimental, development, or research
work. 10 U.S.C. 2306(d) also provides
that a fee inclusive of the contractor's
cost and not in excess of six percent
(6%) of the estimated cost, exclusive of
fees, as determined by the
Administrator at the time of entering
into the contract, of the project to which
such fee is applicable, is authorized in
contracts for architectural or
engineering services relating to any
public works or utitlity projects. As to
fee limitations on subcontracts, see
3.807-9(e).

(3) Pursuant to 10 U.S.C. 2311,
authority to make the determinations of
the estimated costs of a contract or
project on which the allowable fee
percentage is measured has been
delegated to the contracting officer (see
3.303(a)(vi)).

(4) Other limitations on fees under
architect-engineering contracts are set
forth in 4.204-1(b).

(d)' LI

5. In Part 3, 3.450 is revised to read as
follows:

3,450 Incentive Contracts

(a) Policy. It is NASA policy to make
judicious and effective use of incentive
contracts of both the cost and the
performance type, Particular care and
judgment are required in choosing
procurements appropriate for incentive
contracts, and in framing and

negotiating the specific incentive terms
o

(i) effectively seek out procurements
that lend themselves to the use of
contract incentive provisions;

(i) avoid the use of incentive
provisions in situations where they are
unsuited and where their use could have
adverse results; and

(iii) ensure, in connection with
contracts in which incentive provisions
are to be included, that the skills
necessary to draft and negotiate the
appropriate incentive provisions are
available to NASA procurement offices.

(b) Contract Clauses.

(1) Fixed-price incentive contracts
with cost incentives will include either
the “Incentive Price Revision (Firm
Target)" clause in paragraph 7.108-1, or
the “Incentive Price Revision
(Successive Targets)" clause in
paragraph 7.108-2, as appropriate.

(2) Cost-plus-incentive-fee contracts
with cost incentives will include the
“Allowable Cost, Incentive Fee, and
Payment" clause in paragraph 7.203~
4(b). In addition, the “Alteration in
Contract” clause in paragraph 7.105-1
will be included, followed by the clause
set forth below which may be modified
by the contracting officer if necessary to
meet the requirements of a particular
procurement:

MEANING OF TERMS (DECEMBER
1964)

For the purpose of this cost-plus-
incentive-fee contract, certain terms in
this contract have the following
meanings:

(a) “Estimated Cost” means “target
cost” except in the following instances;

(1) Where the term first appears in the
second sentence of the clause of this
contract entitled “Changes."”

(2) Wherever it appears in the clause
of this contract entitled “Limitation of
Cost.”

(3) Wherever it appears in the clause
of this contract entitled "Estimated Cost
and Fixed-Fee."

(4) If this contract is incrementally
funded, wherever the term appears in
the clause “Limitation of Government's
Obligation.”

(5) If the "Government Property”
clause is used, wherever the term
appears.

(b) “Fixed-Fee” means "“Fee."

(c) “Allowable Cost, Fixed-Fee, and
Payment” means “Allowable Cost,
Incentive-Fee, and Payment."

(End of clause)

Where a contract is not solely of the
cost-plus-incentive-fee type (e.g., one
which also provides for a fixed-fee), the

first sentence of the clause shall be
changed to read as follows:

“For the purpose of the cost-plus-
incentive-fee portions of this contract,
certain terms in this contract have the
following meanings™:

(3) Cost-plus-award-fee contracts will
include the “Allowable Cost, Fixed-Fee
and Payment" clause in paragraph
7.203-4(a), modified in accordance with
paragraph 7.203-4(c)(6). In addition, the
“Alteration in Contract” clause in
paragraph 7.105-1 will be included,
followed by the sentence set forth below
which may be modified by the -
contracting officer if necessary to meet
the requirements of a particular
procurement: :

“For the purpose of this cost-plus-
award-fee contract, the term ‘Fixed-Fee'
in this contract means ‘Fee"."

Where a contract is not solely of the
cost-plus-award-fee type (e.g., one
which also provides for a fixed-fee), the
sentence shall be changed to read as
follows: /

“For the purpose of the cost-plus-
award-fee portions of this contract, the
term ‘Fixed-Fee' in this contract means
‘Fee’."

(c) Limitations. The negotiation of a
cost-type-incentive contract (CPIF—
Cost-Plus-Incentive-Fee, CPAF—Cost-
Plus-Award-Fee) will establish the
target cost, target fee (basic fee for
CPAF contracts), minimum and
maximum fee, and the method for
computing increases or decreases from
target or basic fee, and may provide for
a negative fee, if appropriate to the
reward and penalty concepts of the
incentive arrangements in the contract.
The maximum fee shall not exceed the
limitations stated in 3.405-6(c)(2).

6. In Part 3, 3.807-9(e) is revised to
read as follows:

3.807-9 Subcontract Pricing
Considerations.

* * * - -

(e) Subcontract Fee Considerations, In
considering cost-plus-a-fixed-fee
subcontracts, while negotiating prime
contracts where cost analysis is
performed, the contracting officer will
make every effort to ensure, but in
consenting to cost-plus-a-fixed-fee
subcontracts, the contracting officer
shall ensure, that fees under such
subcontracts, never exceed the
Statutory limitations set forth in 10
U.S.C. 2306(d).

7. In Part 3, paragraphs 3.808 through
3.808-5 are revised, 3.808-6 and 3.808-7
are added to read as follows:
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3.808 Structured Approach for
Determining Profit/Fee Objectives

3.808-1 Policy.

(a) General. Profit generally is the
basic motive of business enterprise and
it is the pelicy of NASA to utilize profit
to stimulate efficient contract
performance. The Government and its
contractors should be concerned with
harnessing this motive to work for more
effective and economical contract
performance. Negotiation of very low
profits, the use of historical averages, or
the automatic application of a
predetermined percentage to the total
estimated cost of a product, does not
provide the motivation to accomplish
such performance. Negotiations aimed
merely at reducing profits, with no
realization of the function of profit are
not in the Government's best interest.
For each contract in which profit is
negotiated as a separate element of the
contract price, the aim of negotiation
should be to employ the profit motive so
as to impel effective contract
performance by which overall costs are
economically controlled. To this end, the
profit objective must be fitted to the
circumstances of the particular
procurement, giving due weight to
contractor effort, risk assumed,
investment required, complexity of the
work to be performed, and other factors
appropriate to the circumstances.
However, nothing in this Regulation
requires or suggests the use of a profit
objective which is higher than that
proposed by the contractor.

(b) Contracts Priced on the Basis of
Cost Analysis. When cost analysis is
performed pursuant to 3.807-2, profit
consideration shall be in accordance
with the objectives set forth below.

The Government should establish a
profit objective for confract negotiations
which wills

(i) motivate contractors to undertake
more difficult work requiring higher
skills and reward these whe do so;

(i) allow the contractor an
opportunity to earn profits
commensurate with the extent of the
cost risk it is willing to assume; and

(iii) encourage contractors to provide
their own facilities and financing and
establish their competence through
development work undertaken at their
own risk and reward those who do so.

The structured approach set forth in
3.808-2 below for establishing profit
objectives is designed to provide
guidance in applying these principles.
This approach, properly applied, will
tailor profits to the circumstances of
each contract and provide a spread of
profits which is commensurate with
varying circumstances. The structured

»

approach shall be used in all contracts
where cost analysis is performed except
as set forth in 3.808-2(b) below.

(c) Contracts Priced Withouf Cost
Analysis. On'many contracts and
subcontracts, good pricing does not
require an examination into costs and
profits, Where adequate price
competition exists and in other
situations where cost analysis is not
required (see 3.807), fixed-price type
contracts will be awarded to the lowest
responsible offerars without regard to
the amount of their profits. Under these
circumstances, the profit which is
anticipated, or in fact earned, should not
be of concern to the Government. In
such cases, if a low offeror earns a large
profit, it should be considered the
normal reward of efficiency in a
competitive system and efforts should
not be made to reduce such profits.

(d) The Cost of Money for Facilities
Capital. When profit analysis is
required, the cost of money for facilities
capital (see 3.1300) shall not be included
when measuring the contractor's effort.
Contract effort for this purpese shall be
restricted to normal, booked costs.
Further, a reduction in the profit
objective shall be made in an amount
equal to the amount of facilities capital
cost of money allowed in accordance
with 15.205-50. This policy shall apply to
any tier subcontract or modifications
thereto.

3.808-2 Structured Approach.

(a) General.

(1) The structured approach provides
contracting officers with a technique
that will insure consideration of the
relative value of the appropriate profit
factors described in 3.808—4 in the
establishment of a profit objective for
the conduct of negotiations. The
contracting officer’s analysis of these
profit factors is based on information
available to him prior to negotiations.
Such information is furnished in
propasals, audit data, performance
reports, pre-award surveys and the like.
The structured approach also provides a
basis for documentation of this
objective, including an explanation of
any significant departure from this
objective in reaching a final agreement.
The extent of documentation should be
directly related to the dollar value
importance, and complexity of the
proposed procurement.

(2) The contractor's proposal will
include cost information for evaluation
and a total proposed profit. Contractors
shall not be required to submit the
details of their profit ebjectives but they
shall noi be prohibited from-doirg so if
they desire. Elaborate and voluminous

presentations are neither required nor
desired.

(3) The negotiation process does not
contemplate or require agreement on
either estimated cost elements or profit
elements, The profit objective is a part
of an overall negotiation objective
which, as a going-in ebjective, bears a
distinct relationship to the target cost
objective and any proposed sharing
arrangement. Since the profit is merely
one of several interrelated variables, the
Government negotiator shall not
complete the profit negotiation without
prior agreement on the other variables.
Specific agreement on the exact weights
or values of the individual factors is not
required and should not be attempted.

(b) Exceptions.

(1) Under the following listed
circumstances, other methads for
establishing profit objectives may be
used. Generally, it is expected that such
methods will be supported in a manner
similar to that used in the structured
approach (profit factor breakdown and
documentation of profit abjective);
however, factors within the structured
approach considered inapplicable to the
procurement will be excluded from the
profit objective.

(i) all procurements where cost
analysis is not required;

(ii) architect-engineer contracts;

(iii} management contracts for
operation and/or maintenance of
Government facilities;

(iv) construction contracts;

(v) contracts primarily requiring
delivery of material supplied by
subcontractors;

(vi) termination settlements; and

(vii) cost-plus-award-fee contracts
(however, contracting officers may find
it advantageous to perform a structured
profit analysis as an aid in arriving at an
appropriate fee arrangement).

(2) Other exceptions may be made in
the negotiation of contracts having
unusual pricing situations. Such
exceptions shall be justified in writing
and authorized by the Procurement
Officer in situations where the
structured approach is determined to be
unsuitable,

(c) Limitation. In the event this or any
other method would result in
establishing a fee objective in vielation
of limitations established by Statute or
this Regulation, the maximum fee
objective shall be the percentage
allowed pursuant to such limitations
(see 3.405-6(c)(2)).

3.808-3 Profit Objective.

(a) A profit objective is that part of
the estimated contract price objective or
value which, in the judgment of the
contracting officer, is appropriate for the
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procurement being considered. This
objective should realistically reflect the
total overall task to be performed and
the requirements placed on the
contractor. Prior to the negotiation of a
contract, change order, or contract
modification, where cost analysis is
undertaken, the negotiator shall develop
a profit objective. The structured
approach, if applicable, shall be used for
developing this profit objective. If a
change or modification is of a relatively
small dollar amount and is basically the
same type of work as required in the
basic contract, the application of the
structured approach will generally result
in a profit objective similar to the profit
objective in the basic contract, and
therefore this basic rate may be applied
to the contract change or modification.
However, in cases where the change or
modification calls for substantially
different work, or if the dollar amount of
the change or contract modification is
significant, a detailed analysis should be
made,

(b) Development of a profit objective
should not begin until after (i) a
thorough review of proposed contract
work; (ii) review of all available
knowledge regarding the contractor,
pursuant to Part 1, Subpart 9, including
capability reports, audit data, pre-award
survey reports and financial statements,
as appropriate; and (iii) analysis of the
contractor's cost estimate and
comparison with the Government's
estimate or projection of cost.

3.808—4 Profit Factors.

(a) The following factors shall be
considered in all cases in which profit is
to be specifically negotiated. The weight
ranges listed after each factor shall be
used in all instances where the
structured approach is used.

W
Profit factors m%‘a':
(percent)
1. Contractor effort:
Material 1-4
Direct labor 4-12
O 3-8
Other costs. 1-3
G " 48
2. Other factors:
Cost risk 0-7
| ~2-42
Per: r=1=41
Socl progr -.5-+.5
Special situali

(b) Under the structured approach the
contracting officer shall first measure
the “Contractor Effort” by the
assignment of a profit percentage within
the designated weight ranges to each
element of contract cost recognized by

the contracting officer. Not to be
included for the computation of profit as
part of the cost base is the amount
calculated for the cost of money for
facilities capital. A complete discussion
of how this cost is determined and how
it will be applied and administered is set
forth in 3.1300.

(c) The suggested categories under the
Contractor Effort are for reference
purposes only. Often individual
proposals will be in a different format;
but since these categories are broad and
basic, they provide sufficient guidance
to evaluate all other items of cost.

{d) After computing a total dollar
profit for the Contractor Effort, the
contracting officer shall then calculate
the specific profit dollars assigned for
cost risk, investment, performance,
socio-economic programs, and special
situations. This is accomplished by
multiplying the total Government Cost
Objective, exclusive of any cost of
money for facilities capital, by the
specific weight assigned to the elements
within the Other Factors category.
Structured Approach Profit/Fee
Objective (NASA Form 834, or
Equivalent) should be used, as
appropriate, to facilitate the calculation
of this profit objective (see 16.203).

(e) In making a judgment of the value
of each factor, the contracting officer
should be governed by the definition,
description, and purpose of the factors
together with considerations for
evaluating them as set forth in 3.808-5
and 3.808-6.

(f) The structured approach was
designed for arriving at profit or fee
objectives for other than nonprofit
organizations. However, if appropriate
adjustments are made to reflect
differences between profit and nonprofit
organizations, the structured approach
can be used as a basis for arriving at fee
objectives for nonprofit organizations.
Therefore, the structured approach, as
modified in (2) below, shall be used to
establish fee objectives for non-profit
organizations. The modifications should
not be applied as deductions against
historical fee levels, but rather, to the
fee objective for such a contract as
calculated under the structured
approach.

(1) For purposes of this subparagraph,
nonprofit organizations are defined as
those business entities organized and
operated exclusively for charitable,
scientific, or educational purposes, no
part of the net earnings of which inure to
the benefit of any private shareholder or
individual, and which are exempt from
Federal income taxation under Section
501 of the Internal Revenue Code.

(2) For contracts with nonprofit
organizations where fees are involved,

an adjustment of up to 3% will be
subtracted from the total profit/fee
objective. In developing this adjustment,
it will be necessary to consider the
following factors:

(i) tax position benefits:

(ii) granting of financing through
letters of credit:

(iii) facility requirements of the
nonprofit organization; and

(iv) other pertinent factors which may
work to either the advantage or
disadvantage of the contractor in its
position as a nonprofit organization.

3.808-5 Contractor Effort.

(a) General. This factor is a measure
of how much the contractor is expected
to contribute to the overall effort
necessary to meet the contract
performance requirements in an efficient
manner. This factor, which is apart from
the contractor’s responsibility for
contract performance, takes into
account what resources are necessary
and what the contractor must do to
accomplish a conversion of ideas and
materials into the final product called
for in the contract. This is a recognition
that within a given performance output,
or within a given sales dollar figure,
necessary efforts on the part of
individual contractors can vary widely
in both value and quantity, and that the
profit objective should reflect the extent
and nature of the contractor's
contribution to total performance. A
major consideration, particularly in
connection with experimental,
developmental, or research work, is the
difficulty or complexity of the work to
be performed, and the unusual demands
of the contract, such as whether the
project involves a new approach
unrelated to existing equipment or only
refinements on existing equipment. The
evaluation of this factor requires an
analysis of the cost content of the
proposed contract as follows.

(b) Material Acquisition
(Subcontracted Items, Purchased Parts,
and Other Material). Analysis of these
cost items shall include an evaluation of
the managerial and technical effort
necessary to obtain the required
purchased parts, subcontracted items,
and other materials, including special
tooling. This evaluation shall include
consideration of the number of orders
and suppliers, and whether established
sources are available or new sources
must be developed. The contracting
officer shall also determine whether the
contractor will, for example, obtain the
material and tooling by routine orders
from readily available supplies
(particularly those of substantial value.
in relation to the total contract cost), or
by detailed subcontracts for which the
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prime contractor will be required to
develop complex specifications
involving creative design or close
tolerance manufacturing requirements.
Consideration should be given to the
managerial and technical efforts
necessary for the prime contractor to
administer subcontracts, and select
subcontractors, including efforts to
break out subcontracts from sole
sources, through the introduction of
competition. These determinations
should be made for purchases of raw
materials or basic commodities,
purchases of processed material
including all types of components of
standard or near standard
characteristics, and purchases of pieces,
assemblies, subassemblies, special
tooling, and other products special to
the end-item. In the application of this
criterion, it should be recognized that
the contractor’s purchasing program
might make a substantial contribution to
the performance of the contract. This
might be applicable in the management
of subcontracting programs involving
many sources, involving new complex
components and instrumentation,
incomplete specifications, and close
surveillance by the prime contractor’s
representative. Recognized costs
proposed as direct material costs such
as scrap charges shall be treated as
material for profit evaluation. If
intracompany transfers are accepted at
price, in accordance with 15.205-22(e),
they shall be evaluated as material.
Other intracompany transfers shall be
evaluated by individual components of
cost, i.e., material, labor, and overhead.
(c) Direct Labor (Engineering,
Service, Manufacturing, and Other
Labor). Analysis of the various labor
items of the cost content of the contract
should include evaluation of the
comparative quality and level of the
engineering talents, service contract
labor, manufacturing, skills, and
experience to be employed. In
evaluating engineering labor for the
purpose of assigning profit dollars,
consideration should be given to the
amount of notable scientific talent or
unusual or scarce engineering talent
needed in contrast fo journeyman
engineering effort or supporting
personnel. The diversity, or lack thereof,
of scientific and engineering specialties
required for contract performance and
the corresponding need for engineering
supervision and coordination should be
evaluated. Such circumstances as
whether the calibre or class of engineer
involved is that of an “idea-man,” or
whether the contractor is required by
the contract to assign to the work,
because of its nature, unusually skilled

talent should be considered as part of
the evaluation. Service contract labor
should be evaluated in a like manner by
assigning higher weights to engineering
or professional type skills and lower
weights to semi-professional or other
type skills required for contract
performance. Similarly, the variety of
manufacturing and other categories of
labor skills required and the contractor's
manpower resources for meeting these
requirements should be considered. For
purposes of evaluation, categories of
labor (i.e., quality control, receiving and
inspecting, etc.) which do not fall within
the definition for engineering, service or
manufacturing labor may be categorized
as appropriate. However, the same
evaluation considerations as outlined

~ above will be applied.

(d) Overhead and General
Manaogement (GEA).

(1) Analysis of these overhead items
of cost includes the evaluation of the
make-up of these expenses and how
much they contribute to contract
performance. To the extent practicable,
analysis should include a determination
of the amount of labor within these
overhead pools and how this labor
would be treated if it were considered
as direct labor under the contract. The
allocable labor elements should be given
the same profit consideration that they
would receive if they were treated as
direct labor. The other elements of these
overhead pools should be evaluated to
determine whether they are routine
expenses such as utilities and
maintenance, and hence given lesser
profit consideration, or whether they are
significant contributing elements. The
composite of the individual
determinations in relation to the
elements of the overhead pools will be
the profit consideration given the pools
as a whole.

{2) It is not necessary that the
contractor's accounting system break
down overhead expenses within the
classification of engineering overhead,
manufacturing overhead, other overhead
pools, and general and administrative
expenses, unless dictated otherwise by
Cost Accounting Standards (CAS). The
contractor whose accounting system
only reflects one overhead rate on gll
direct labor need not change its system
(if CAS exempt) to correspond with the
above classifications. The contracting
officer, in an evaluation of such a
contractor’s overhead rate, could break
out the applicable sections of the
composite rate which could be classified
as engineering overhead, manufacturing
overhead, other overhead pools, and
general and administrative expenses,

and follow the appropriate evaluation
technique.

(3) Management problems surface in
various degrees and the management
expertise exercised to solve them should
be considered as an element of profit.
For example, a new program for an item
which is on the cutting edge of the state
of the art will cause more problems,
require more managerial time, and
abilities of a higher order, than one
which is a follow-on contract. If new
contracts create more problems and
require a higher profit weight, follow-
ons should be adjusted downward as
many of the problems should have been
solved. In any event, an evaluation
should be made of the underlying
managerial effort involved on a case-by-
case basis.

(4) It may not be necessary for the
contracting officer to make a separate
profit evaluation of overhead expenses
in connection with each procurement
action for substantially the same
product with the same contractor.
Where an analysis of the profit weight
to be assigned to the overhead pool has
been made, that weight assigned may be
used for future procurements with the
same contractor until there is a change
in the cost composition of the overhead
pool or the contract circumstances, or
the factors discussed in (3) above are
involved.

(e) Other Costs. Include all other
direct costs associated with contractor
performance under this item (e.g., travel
and relocation, direct support, and
consultants). Analysis of these items of
cost should include (i) the significance
of the cost to contract performance, (ii)
nature of the cost, and (iii) how much
they contribute to contract performance.

3.808-6 Other Factors.

(a) Contract Cost Risk. The degree of
risk assumed by the contractor should
influence the amount of profit or fee a
contractor is entitled to anticipate. For
example, where a portion of the risk has
been shifted to the Government through
cost-reimbursement or price
redetermination provisions, unusual
contingency provisions, or other risk-
reducinig measures, the amount of profit
or fee should be less than where the
contractor assumes all the risk. In
developing the pre-negotiation profit
objective, the contracting officer will
need to consider the type of contract
anticipated to be negotiated and the
contractor risk associated therewith
when selecting the position in the
weight range for profit that is
appropriate for the risk to be borne by
the contractor. This factor should be one
of the most important in arriving at pre-
negotiation profit objectives.
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(1) Evaluation of this rigk requires a
determination of (i) the degree of cost
responsibility the contractor assumes,
(ii) the reliability of the cost estimates in
relation to the task assumed, and (iii)
the complexity of the task assumed by
the contractor. This factor is specifically
limited to the risk of contract costs.
Thus, such risks on the part of the
contractor as reputation, losing a
commercial market, risk of losing
potential profits in other fields, or any
risk on the part of the procurement
office, such as the risk of not acquiring
an effective space vehicle, are not
within the scope of this factor.

(2) The first and basic determination
of the degree of cost responsibility
assumed by the contractor is related to
the sharing of total risk by contract cost
by the Government and the contractor
through the selection of contract type.
The extremes are a cost-plus-a-fixed-fee
contract requiring the contractor to use
his best efforts to perform a task, and a
firm fixed-price contract for a complex
item. A cost-plus-a-fixed-fee contract
would reflect a minimum assumption of
cost responsibility, whereas a firm
fixed-price contract would reflect a
complete assumption of cost
responsibility. Where proper contract
type selection has been made, the
regard for risk by contract type would
usually fall into the following
percentages ranges:

Cost Type Contracts....uissmsmsssssssssssssssss 0-3%.
Fixed Price Type Contracts....ummsns 3-7%.

(3) The second determination is that
of the reliability of the cost estimates.
Sound price negotiation requires well-
defined contract objectives and reliable
cost estimates. Prior experience assists
the contractor in preparing reliable cost
estimates on new procurements for
similar equipment. An excessive cost
estimate reduces the possibility that the
cost of performance will exceed the
contract price, thereby reducing the
co;&actor‘s assumption of contract cost
ris

(4) The third determination is that of
the difficulty of the contractor's task.
The contractor’s task can be difficult or
easy, regardless of the type of contract.

(A) Within the above ranges, a cost-
plus-a-fixed-fee contract normally
would not justify a reward for risk in
excess of 0%, unless the contract
contains cost risk features such as
ceilings on overheads, etc. In such cases,
up to %% may be justified. Cost-plus-
incentive-fee contracts fill the remaining
portion of the above cost range with
weightings directly related to such
factors as confidence in target cost,
share ratio of fee(s), etc. The range for
fixed-price contracts is wide enough to

’

accommodate the many types of fixed-
price arrangements. These include fixed-
price-incentive, firm fixed-price with
economic price adjustment, fixed price
with prospective or retroactive price
redetermination, and firm fixed-price
contracts, Weighing should be indicative
of the price risk assumed and the end
item required, with only firm fixed-price
contracts with requirements for
prototypes or hardware reaching the top
end of the range.

(B) The contractor’s subcontracting
program may have a significant impact
on the contractor’s acceptance of risk
under a contract form. It could cause
risk to increase or decrease in terms of
both cost and performance. This
consideration should be a part of the
contracting officer’s overall evaluation
in selecting a factor to apply for cost
risk. It may be determined, for instance,
that the prime contractor has effectively
transferred real cost risk to a
subcontractor and the contract cost risk
evaluation may, as a result, be below
the range which would otherwise apply
for the contract type being proposed.
The contract cost risk evaluation should
not be lowered, however, merely on the
basis that a substantial portion of the
contract costs represents subcontracts
without any substantial transfer of
contractor's risk.

(C) In making a contract cost risk
evaluation in a procurement action that
involves definitization of a letter
contract, unpriced change orders, and
unpriced orders, under BOA's;
consideration should be given to the
effect on total contract cost risk as a
result of having partial performance
before definitization. Under some
circumstances it may be reasoned that
the total amount of cost risk has been
effectively reduced. Under other
circumstances it may be apparent that
the contractor's cost risk remained
substantially unchanged. To be
equitable the determination of a profit
weight for application to the total of all
recognized costs, both those incurred
and those yet to be expended, must be
made with consideration to all attendant
circumstances; not just be the portion of
costs incurred, or percentage of work
completed, prior to definitization.

(D) Time and material and labor hour
contracts will be considered to be cost-
plus-a-fixed-fee contracts for the
purpose of establishing profit weights,
unless otherwise exempt under 3.808-
2(b) in the evaluation of the contractor's
assumption of contract cost risk.

(b) Investment. NASA encourages its
contractors to perform their contracts
with the minimum of financial, facilities,
or other assistance from the
Government. As such, it is the purpose

of this factor to encourage the contractor
to acquire and use its own resources to
the maximum extent possible. The
evaluation of this factor should include -
an analysis of the following:

(1) Facilities. To evaluate how this
factor contributes to the profit objective
requires knowledge of the level of
facilities utilization needed for contract
performance, the source and financing
of the required facilities and the overall
cost effectiveness of the facilities
offered. Contractors who furnish their
own facilities which significantly
contribute to lower total conffact costs
should be provided with additional
profit. On the other hand, contractors
who rely on the Government to provide
or finance needed facilities should
receive a corresponding reduction in
profit. Cases between the above
examples should be evaluated on their
merits with either a positive or negative
adjustment, as appropriate, in profit
being made. However, where a highly
facilitized contractor is to perform a
contract which does not benefit from
this facilitization or where a contractor's
use of its facilities has a minimum cost
impact on the contract, profit need not
be adjusted.

(2) Payments. In analyzing this factor,
consideration should be given to the
frequency of payments by the
Government to the contractor. The key
to this weighting is to give proper
consideration to the impact the contract
will have on the contractor's cash flow.
Generally, negative consideration
should be given for payments more
frequent than monthly with maximum
reduction being given as the contractor's
working capital approaches zero.
Positive consideration should be given
for payments less frequent than monthly
with additional consideration given for a
capital turn-over-rate on the contract
which is less than the contractor’s or the
industry's normal capital turn-over-rate.

(¢) Contractor'’s Performance. The
contractor’'s past and present
performance should be evaluated in
such areas as quality of product,
meeting performance schedules,
efficiency in cost control (including need
for and reasonableness of cost incurred),
accuracy and reliability of previous cost
estimates, degree of cooperation by the
contractor (both business and technical),
timely processing of changes and
compliance with other contractual
provisions, and management of
subcontract programs. Where a
contractor has consistently achieved
excellent results in the foregoing areas
in comparison with other confractors in
similar circumstances, such performance
merits a proportionately greater
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opportunity for profit or fee. Conversely,
a poor record in this regard should be
reflected in determining what
constitutes a fair and reasonable profit
or fee.

(d) Federal Socia-Economic Programs.
This factor, which may apply to special
circumstances or particular acquisitions,
relates to the extent of contractor
successful participation in the
Government sponsored programs such
as small business, small disadvantaged
business, labor surplus programs, and
energy conservation efforts. The
contractor’s policies and procedures
which energetically support Government
socio-economic programs and achieves
successful results should be given ‘
positive consideration. Conversely,
failure or unwillingness on the part of
the contractor to support Government
socio-economic programs should be
viewed as evidence of poor performance
for the purpose of establishing a profit
objective.

{e) Special Situations.

(1) Inventive and Developmental
Contributions. The extent and nature of
contractor-initiated and financed
independent development should be
considered in developing the profit
objective. The importance of the
development in furthering space and
aeronautical purposes, the demonstrable
initiative in determining the need and
application of the development, the
extent of the contractor's cost risk, and
whether the development cost was
recovered directly or indirectly from
Government sources should be weighed.

(2) Unusual Pricing Agreements.
Occasionally, unusual contract pricing
arrangements are made with the
contractor wherein it agrees to
participate in the sharing of contract
cost or agrees to accept a lower profit or
fee for changes or modifications within
a prescribed dollar value. In such
circumstances, the contractor should
receive favorable consideration in
developing the profit objective.

(3) This factor need not be limited to
situations which only increase profit/fee
levels. A negative consideration may be
appropriate when the contractor is
expected to obtain spin-off benefits as a
direct result of the contract (e.g,,
products with commercial application).

3.808-7 Facilities capital cost of money.
When facilities capital cost of money
(cost of capital committed to facilities) is

included as an item of cost in the
contractor’s proposal, a reduction in the
profit objective shall be made in an
amount equal to the amount of facilities
capital of cost of money allowed in
accordance with 15.205-50. If the
contractor does not propose this cost, a

provision must be inserted in the
contract that facilities capital cost is not
an allowable cost.

BILLING CODE 7510-0%-8
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Structured Approach
Profit/Fee Objective

CONTRACTOR

RFP/CONTRACT NO.

BUSINESS UNIT

“ADDRESS

CONTRACT TYPE

CONTRACTOR EFFORT

1. COST CATEGORY Gl oo S B TG - S
(a) (o) te) d)

MATERIAL ACQUISITION /// // ///////// W //// W ’%”/W
1% TO 4%

DIRECT LABOH U 4 GBI U

4% TO 12% :
OVERHEAD I, T i i

3% TO 8%

OTHER COSTS T, R 0
1% TO 3%
GENERAL MANAGEMENT (G & A) 4% TO 8%

i
A TOTAL s // / /
: e, 4
2. OTHER FACTORS
WEIGHTED
FACTOR MEASUREMENT WEIGHT ASSIGNED SR FEE
BASE RANGE WEIGHT I~ A
(a) (b) tc) {a)
COST RISK 0% TO 7%
INVESTMENT 2% TO +2%
PERFORMANCE Spt 1% TO +1% ”
SOCIO-ECONOMIC PROGRAMS COSsT ~5% TO +.5%
SPECIAL SITUATIONS OBJECTIVE
1.A (a)

2.A TOTAL OTHER FACTORS

3 SUBTOTAL PROFIT/FEE LINES (1.A) + (2.A)

4. LESS FACILITIES CAPITAL COST OF MONEY )
5. TOTAL PROFIT/FEE OBJECTIVE LINE (3) — (4)

NASA FORM 634 FEB 80
BILLING CODE 7510-01-C
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PART 16—PROCUREMENT FORMS

8. In Part 16, Table of Contents, the
page numbers for paragraphs 16.202-2
through 16.204 are amended to read as
follows: -

- - * - *
16.202-2. Contract Pricing Proposal
Supporting Schedules.....umrimas 16-2:3
16.202-3 Contract Facilities C.
and Cost of Money
16.203 Structured Approach-Profit/
Fee Objective
16.204 Justification for Authority to
Negotiate ([NASA Form 543).........00... 16-2:3
* - - - *

9. In Part 16, 16.001, in the list of forms _
in paragraph (a), the entry for form 634
is amended to read as follows:

- - - * -

634 (2/80) Structured Approach-Profit/Fee
Objective

* - - » -

10. In Part 16, 16.203 is added to read
as follows:

16.203 Structured approach-profit/fee
objective.,

NASA Form 634 is authorized for use
in computing the profit/fee objective.
See 3.808-4.

[FR Doc. 80-27185 Filed 8-4-80; 845 am)
BILLING CODE 7510-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1033
[S.0. No. 1483]

New York, Susquehanna & Western
Railway Corp. Authorized To Operate
Over Tracks of New York,
Susquehanna & Western Railroad Co.,
Debtor (Walter G. Scott, Trustee)

AGENCY: Interstate Commerce
Commission.

ACTION: Service Order No. 1483.

SUMMARY: This order authorizes The
New York, Susquehanna and Western
Railway Corporation (NYS&W), a newly
organized rail carrier, to operate over
tracks of New York, Susquehanna and
Western Railroad Company
(Susquehanna) consistent with an order
by the United States District Court of
the District of New Jersey, requiring
cessation of operations and liquidation
of the Susquehanna. This order provides
for continued essential rail service by
NYS&W to shippers which would
otherwise be deprived by the Courts’
order,
EFFECTIVE DATE: 12:01 a.m., September 2,
1980, and continuing in effect until 11:59,
. November 30, 1980, unless otherwise

modified, amended or vacated by order
of this Commission.

FOR FURTHER INFORMATION CONTACT:
M. F. Clemens, Jr., (202) 275-7840.
Decided: August 29, 1980,

The New York, Susquehanna and
Western Railway Corporation
(NYS&W), pursuant to Order No. 103 of
the United States District Court for the
District of New Jersey (“Reorganization
Court"), entered June 30, 1980. In the
matter of New York, Susquehanna and
Western Railroad Company, Debtor,
(Susquehanna), has filed with the
Commission requesting emergency
temporary authority to operate those
lines of Susquehanna which have been
ordered liquidated and operations
terminated, and which the Commission
has recommended be abandoned. The
NYS&W has filed appropriate
applications with the Commission for
acquisition and operation of the railroad
lines of Susquehanna.

In view of the urgent need for
continued service over lines of the
Susquehanna pending the Commission's
decision on NYS&W's permanent
authority applications, this order
permits NYS&W to conduct temporary

. operations and to continue to provide

service to shippers which would
othewise be deprived of essential rail
transportation.

It is the opinien of the Commisslon
that an emergency exists requiring that
the NYS&W be authorized to conduct
operations using Susquehanna tracks
and/or facilities; that notice and public
procedure are impracticable and
contrary to the public interest; and good
cause exists for making this order
effective upon less than thirty days’
notice.

1t is ordered,

§ 1033.1483 Service Order No. 1483.

(a) The New York, Susquehanna and
Western Railway Corporation
authorized to operate over tracks of
New York, Susquehanna and Western
Railroad Company, debtor, (Walter G.
Scolt, trustee). The New York,
Susquehanna and Western Railway
Corporation (NYS&W) is authorized to
operate over tracks of the New York,
Susquehanna and Western Railroad
Company (Susquehanna), named in
Order No. 103 of the United States
District Court for the District of New
Jersey (Reorganization Court), as lines
to be liquidated and operations to be
terminated.

(b) The provisions of this order shall
apply to intrastate, interstate, and
foreign traffic.

(c] Nothing herein shall be considered
as a prejudgement of the application of

NYS&W seeking authority to acquire
and operate lines of the Susquehanna,

(d) In providing service under this
order the NYS&W shall, to the maximum
extent practicable, use the employees
who normally would have performed the
work in connection with the traffic
moving over the lines subject to this
Order.

(e) Effective date. This order shall
become effective at 12:01 a.m.,
September 2, 1980.

(f) Expiration date. The provisions of
this order shall remain in effect until
11:59 p.m., November 30, 1980, unless
otherwise modified, amended or
vacated by order of this Commission.

This action is taken under the
authority of 49 U.S.C. 10304-10305 and
11121-11126.

This order shall be served upon the
Association of American Railroads, Car
Service Division, as agent for the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad
Assaociation. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington, D.C.,
and by filing a copy with the Director,
Office of the Federal Register.

By the Commigsion, Railroad Service

Board, members Joel E. Burns, Robert S.
Turkington and William F. Sibbald, Jr.

Agatha L. Mergenavich,
Secretary.

[FR Doc. 80-27193 Flled 9-4-80; 845 am]
BILLING CODE 7035-01-M

49 CFR Parts 1053 and 1307
[Ex Parte No. MC-9 (Sub-1)]

Filing of Contracts by Contract
Carrlers by Motor Vehicles

AGENCY: Interstate Commerce
Commission.
ACTION: Final rule.

SUMMARY: The Interstate Commerce
Commission has revised its general rules
and regulations and its tariff/schedule
regulations to eliminate the requirement
for motor contract carriers to file with
the Interstate Commerce Commission a
copy of each bilateral contract entered
into between the carrier and shippers.
EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
Martin E. Foley, Director, Bureau of
Traffic, 202-275-7348.

SUPPLEMENTARY INFORMATION: The
Commission has decided to reduce a
regulatory requirement by eliminating
the need for motor contract carriers to
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file copies of bilateral contracts with the
Commission. The filing requirement
resulted from Commission decisions in
1937, specifically to protect the interests
of motor common carriers.! In April
1937, the Commission required that
contracts be in writing, contain certain
information, and be retained by the
carriers.? However, it was not until June
1937 that the Commission required that
true copies of the contracts be filed with
us.?

In October 1938, we excluded contract
carriers of very valuable articles, such
as bullion, currency, and jewels, from
executing and filing contracts with us. In
1942, we required that contract carriers
of property by motor vehicle, which file
with the Commission schedules of
minimum rates and charges for services
not previously described in schedules on
file, shall, at the same time, file true
copies of the actual contracts, or an
amendment to a contract already on file
to match the proposed changes.* At the
outset, the Commission observed that
written contracts are necessary to
protect motor commeon carriers against
unfair and destructive competition
which Congress sought (in the Interstate
Commerce Act) to abate.®

While the policy may have been
entirely appropriate for a fledgling
industry, the policy of protecting the
common carrier then has been replaced
by a policy which fosters, encourages,
and enhances competition between
carriers and between modes. Our own
actions in regulatory reform over the
past few years underscore the point. We
have issued a general policy statement
concluding that more weight should be
given to the benefits of healthy
competition and less emphasis on
protection. We have adopted summary
grant procedures for unopposed motor
carrier operating authority cases. We
have have adopted protest standards
which effectively limit the right to
protest against motor carrier operating
authority applications to carriers
effectively in competition with the
applicant's proposed operation. We
have allowed applicants for motor
carrier operating rights the option of
introducing rate proposals as part of the
evidence in the case. We have
eliminated the restriction of the number
of shippers with whom motor contract
carriers may contract. We have

! Contracts of Contract Carriers, 1 M.C.C. 628 and
Filing of Contracts by Contract Carriers, 2 M.C.C.
55,

2Contracts of Contract Carriers, 1 M.C.C. 628,
3Filing of Contracts by Contract Carriers, 2
M.C.C. 55,

4 Filing of Contracts by Contract Carriers, 41
M.C.C. 527.

®Contracts of Contract Carriers, Supra at 629,

liberalized entry procedures and are
granting well over 90 percent of all
motor carrier operating authority
applications. The Motor Carrier Act of
1980, which became law on July 1, 1980,
codified most of the liberalized entry
actions mentioned above and
established zones of rate freedom for
motor common carriers of property and
freight forwarders. Accordingly, we no
longer see any basis for continuing the
contract filing requirement as a
“protection” for motor commeon carriers.

Of course, the contract carriers are
still required to enter into written
bilateral contracts and to file with us a
schedule of actual rates and charges.
The standard remedies against alleged
unlawfulness are still available to any
interested person by way of protest or
complaint, We believe that the tariff
publishing requirements imposed upon
contract carriers by the Transportation
Act of 1940 (49 U.S.C. 318, recodified at
49 U.S.C. 10762{A)(1)(B)) afford an
adequate means to achieve the ends
which the Commission sought to achieve
by establishing its regulations
controlling the content and filing of the
contracts. The decision in Contracts of
Contract Carriers, Supra makes it clear
that the purpose of the rules was to
protect against “cut-throat competition."”
Tariff publication gives the Commission
the means to achieve that purpose to the
extent necessary.

Initially, the contracts were open to
the public, since there was no
requirement that contract carriers
publish schedules of rates and charges.
The Transportation Act of 1940,
however, required publication of
schedules of minimum rates and
charges. The Commission, therefore,
deleted the provision permitting public
inspection of contracts, but filing was
still required to ensure that the
provisions of the contract were
consistent with those of the
correspanding schedule.®

We beljeve it is no longer necessary
to compare the contracts with the
schedules. We are aware that most
contracts do not even contain rate
information, but refer to the published
schedule of rates and charges instead.
The carrier must charge the rate
published in the tariff.” If a party to a
contract wishes to cite a discrepancy
between an agreed upon rate and the
published rate as a basis for a complaint
under 49 U.S.C. 11701 against the
published rate, it would of course have

¢Filing of Contracts by Contract Carriers, 41
M.C.C. 527.»

* Nyad Motor Freight, Inc. v. W.T. Grant Co., 486
F. 2d 1112 (2nd Cir. 1978); Bowser and Campbell v.
Knox Glass, Inc., 390 F. 2d 193 (3rd Cir. 1968),

access to the contract and could submit
it in that proceeding, pursuant to 49
U.S.C. 10764.

Approximately 4,300 motor contract
carriers hold authority from the
Commission. In fiscal year 1979, 44,470
bilateral contracts were filed with the
Commission by these carriers. Our costs
related to receiving and filing them was
approximately $23,300. We have no
estimate of the filing cost to the carriers.

Contract carriers are admonished to
note that they are still required to
execute a written bilateral contract with
each shipper and that the Commission
will retain access to the contracts where
necessary. The regulations are not
changed in any respect except that we
are deleting the requirements for filing
copies with the Commission, as shown
in the appendix.

Notice to the public and an
opportunity to comment are not required
in this instance by section 4(a) of the
Administrative Procedure Act, 5 U.S.C.
553(b). This rule change is procedural,
not substantive. It merely deleteg a
requirement that certain persons report
informatien to the Commission which
the Commission then holds in
confidence. The rule change has no
substantial impact on any person. The
only effect is that contract carriers are
relieved of an unnecessary reporting
requirement,

This decision does not significantly
affect the quality of the human
environment nor have any impact on
energy consumption.

This action is taken under authority
contained in 5 U.S.C. 553, 559 and 49
U.S.C. 10321 and 10764.

Decided: August 11, 1980.

By the Commission, Chairman Gaskins,
Vice Chairman Cresham, Commissioners
Stafford, Clapp, Trantum, Alexis and Gilliam.
Agatha L. Mergenovich, «

Secretary.

PART 1053—CONTRACTS FOR
TRANSPORTATION OF PROPERTY

In Part 1053 Contracts for
Transportation of Property, §§ 1053.1,
1053.2 and 1053.3 are revised to read as
follows:

Sec.

1053.1 Contracts or agreements to be in
writing.

1053.2 Contract carriers of bullion, etc.,
relieved of requirements.

1053.3 Contract carrier authority-definition
of shipper.

§ 1053.1 Contracts or agreements to be in
writing.
No contract carrier by motor vehicle,

as defined in 49 U.S.C. 10102(12) shall
transport property for hire in interstate
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or foreign commerce except under
special and individual contracts or
agreements which shall be in writing,
shall provide for transportation for a
particular shipper or shippers, shall be
bilateral and impose specific obligations
upon both carrier and shipper or
shippers, shall cover a series of
shipments during a stated period of time
in contrast to contracts of carriage
governing individual shipments, and
copies of which contracts or agreements
shall be preserved by the carriers
parties thereto so long as such contracts
or agreements are in force and for at
least one year thereafter.

§ 1053.2 Contract carriers of bullion, etc.,
relieved of requirements,

Contract carriers of bullion, currency,
jewels, and other precious and other
very valuable articles are relieved of the
requirements of executing and
preserving contracts in the form and
manner prescribed in § 1053.1.

§ 1053.3 Contract carrier authority-
definition of shipper.

Contracts of contract carriers, as
required by Ex Parte No. MC-12 (1
M.C.C. 628}, must be between the
contract carrier and a particular shipper
or shippers. The term “shipper” means
the person who controls the
transportation and refers to the actual
shipper rather than an intermediary.
Such shipper may be nominally either
the consignor or consignee, but must be
one or the other. The payment of the
charges for the transportation is
evidence that the person who pays is the
person who controls the transportation -
and such person will be presumed to be
the shipper. However, this presumption
is rebuttable and can be rebutted by
evidence demonstrating that a person
not paying the transportation charges
controls the selection of the carrier and
the routing of the shipment. In such an
instance, the person selecting the carrier
and controlling the routing of the
shipment would be presumed to be the
shipper. The contract carrier may not
transport property for shippers other
than the shipper with whom he has a
contract,

PART 1307—FREIGHT RATE TARIFFS,
SCHEDULES, AND CLASSIFICATIONS
OF MOTOR CARRIERS

In Part 1307 Freight Rate Tariffs,
Schedules and Classifications of Motor
Carriers, § 1307.4, paragraphs (c), (d),
and (f) are revised to read as follows:

§ 1307.4 Publication, filing and posting of
schedules,

* * - - .

(¢) Three copies to be filed.

Three copies of every schedule must
be filed with the Commission af its
office in Washington, DC, All three
copies shall be included in one package
marked “Tariffs” and addressed to
Interstate Commerce Commission,
Washington, D.C. 20423, and shall be
accompanied by a letter of transmittal
listing the schedules. All postage or
other charges must be prepaid.

(d) Letters of Transmittal.

(1) Each letter of transmittal shall be
on paper 8 x 10% inches in size and in
form substantially as follows:

(Correct name of carrier]

(Permit or Docket No.)

(Complete address)

(Date)

Transmittal No. — to Interstate
Commerce Commission, Washington, D.C.
20423: 3

The accompanying contract carvier
schedule is sent ta you for filing in
compliance with the requirements of the
Interstate Commerce Act, issued by

—————————— and bearing MF—ICC No.:

or Supplement No, — to MF—ICC No.
effective

- * - . *

(f) Schedules must eonform with
contracts.

A schedule shall not be published and
filed to apply on any commodity or from
or to any point or for any service not
covered by confract.

[FR Doc. 80-27215 Filed 9-4-80; 8:45 am]
BILLING CODE 7035-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 32

Migratory Eird Hunting Regulations for
Flint Hilis and Kirwin National Wildlife
Refuges, Kans., and Big Game Hunting
Regulations for DeSoto National
Wildlife Refuge, Nebr.; Carrection

AGENCY: Fish and Wildlife Service,
Interior.

AcTion: Correction of special
regulations.

suMMARY: This notice corrects the
migratory bird hunting regulations for
Flint Hills National Wildlife Refuge and
Kirwin National Wildlife Refuge,
Kansas. The corrections remove the
requirement for use of steel shot which
was incorrectly included in regulations

published in Federal Register 45 FR
54060 (August 14, 1980).

This notice also corrects the big game
hunting regulations for DeSoto National
Wildlife Refuge. The correction adds
one hour to the daily shooting hours
which conforms to the State hunting
regulations and was incorrectly
published in Federal Register 45 FR
54060 (August 14, 1980).

DATES: Period covered—September 1.
1980 to January 31, 1981. See State
regulations for waterfow! seasons.

FOR FURTHER INFORMATION CONTACT.
The Area Manager or appropriate refuge
manager at the address or telephone
number listed below:

Tom A. Saunders, Area Manager, U.S.
Fish and Wildlife Service, 2701
Rockcreek Parkway, Suite 106, North
Kansas City, Missouri 641186,
Telephone: 816/374-6166.

George Gage, Refuge Manager, DeSoto
National Wildlife Refuge, R.R. No. 1,
Box 114, Missouri Valley, lowa 51555,
Telephone: 712/642-4121.

Michael ]. Long, Refuge Manager, Flint
Hills National Widlife Refuge, P.O.
Box 128, Hartford, Kansas 66854,
Telephone: 316/392-5553.

Keith Hansen, Refuge Manager, Kirwin
National Wildlife Refuge, Kirwin,
Kansas 67644, Telephone: 913/543-
6873.

SUPPLEMENTARY INFORMATION: Donald

G. Young is the primary author of these

corrected special regulations.

These revised regulations amend the
special regulations for migratory bird
hunting published in Federal Register 45
FR 54060 (August 14, 1980) for Flint Hills
and Kirwin National Wildlife Refuges,
Kansas. Delete Item No. 4 for Flint Hills
National Wildlife Refuge and Item No. 2
for Kirwin National Wildlife Refuge.
These restrictions are deleted because
non-toxic shot will not be required on
these refuges.

These revised regulations also amend
the special regulations for big game
hunting published in Federal Register 45
FR 54060 {August 14, 1980) for DeSeto
National Wildlife Refuge, Nebraska.
Item No. 4 of the Muzzleloader
regulations should read:

“Entry to the open area will be
permitted one hour before shooting
hours: Shooting hours will be one-half
hour before sunrise to one-half hour
after sunset, All permit holders and
vehicles must be out of the designated
hunting area no later than one hour after
sunset.”
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Dated: August 28; 1980
Tom A. Saunders,
Area Manager.
[FR Doc. 8027218 Piled 6-4-80; 845 am]
BILLING CODE 4310-55-M

50 CFR Part 32

Opening of the Iroquois National
Wildlife Refuge, N.Y., to Hunting

AGENCY: United States Fish and Wildlife
Service, Department of the Interior.

ACTION: Special regulation.

summARY: The Director has determined
that the opening to hunting of Iroquois
National Wildlife Refuge is compatible
with the objective for which the area
was established, will utilize a renewable
natural resource, and will provide
additional recreational opportunity to
the public.

DATES: October 1, 1980 through February
28, 1981.

FOR FURTHER INFORMATION CONTACT:
Edwin Chandler, Iroquois National
Wildlife Refuge RFD I, Basom, New
York, Telephone No. 716-948-5445,
SUPPLEMENTARY INFORMATION: The
Refuge Recreation Act of 1962 (16 U.S.C
460k) authorizes the Secretary of the
Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established: and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation,

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which Iroquois
National Wildlife Refuge was
established. This determination is based
upon consideration of, among other
things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

§32.12 Special regulations; migratory
game birds; for individual wildlife refuge
areas.

Public hunting of migratory game
birds on the Iroquois National Wildlife
Refuge, New York, is permitted in
designated areas. Hunting shall be in

accordance with all State and Federal
regulations covering the hunting of
migratory game birds subject to the
following special conditions:

A. Waterfowl:

(1) Waterfowl hunting is by permit
only.

(2) Hunting is permitied on Monday,
Tuesday, Thursday and Saturday.

(3) Prior registration is required for
opening day and the first two Saturdays.
On other hunt days permits are issued
on the basis of a daily drawing held
prior to legal opening time. On prior
registration days, hunters will draw for
hunting sites on the morning of the hunt.
On other hunt days, hunters will have a
choice of available hunting sites as their
names are drawn. .

(4) All hunting ends each day at 12
noon local time, and all hunters must
check out and present harvested game
at the permit station on Lewiston Road,
not later than 1:00 P.M. local time. -

(5) No loaded guns are permitted
beyond a 50-foot radius of the hunting
stand marker and no more than two
hunters are permitted to each stand.

(6) Hunters will be limited to 15 steel
shotshells not larger than No. 1
including participants in the Young
Waterfowlers Program. Possession of
lead shotshells is not permitted.

(7) Disorderly conduct, intoxication,
“sky busting” or otherwise
unsportsmenlike conduct will not be
tolerated and the permittee will be
ejected from the area.

(8) A hunter who leaves his stand
must have permission from official
personnel to return,

(9) All hunters must have completed
the New York State Waterfowl Hunter
Training Course and must present proof
of completion before permits will be
issued.

(10) No person shall use or hunt from
a boat, i

(11) Hunters, when requested by
Federal or State enforcement officers
must display for inspection all game,
hunting equipment and ammunition.

(12) A minimum of six (8) decoys will
be used at each stand. .

The decoys will be furnished by the
hunter(s).

B. Woodcock and Crow:

Hunting of woodcock and crow on the
Iroquois National Wildlife Refuge, New
York, is permitted during the regular
State open seasons, except on areas
designated by signs as closed. Hunting
areas are shown on maps available at
refuge headquarters, Hunting shall be in
accordance will all applicable State and
Federal regulations covering the hunting
of woodcock and crow.

§ 32.22 Special regulations; upland game,
for individual wildlife refuge areas.

Public hunting of upland game birds
and small game mammals, including
opossums, red squirrels, and
wookchucks is permitted during the
respective State seasons except on
areas designated by signs as closed.
Hunting shall be in accordance with all
applicable State regulations subject to
the following special conditions:

(1) A seasonal permit is required for
the nighttime hunting of raccoon.
Permits may be obtained by applying in
person at the refuge office.

§32.32 Special regulations: big game; for
individual wildlife refuge areas. L

Public hunting of deer on the Iroquois
National Wildlife Refuge, New York, is
permitted during the regular State open
seasons except on areas designated by
signs as closed. Hunting shall be in
accordance will all applicable State
regulations covering the hunting of deer.

All hunting area maps are available at
refuge headquarters and from the
Regional Director, One Gateway Center,
Suite 700, Newton Corner,
Massachusetts 02158,

The provisions of this special
regulation supplement the regulations
which govern hunting on wildlife refuge
areas generally, which are set forth in
Title 50, Code of Federal Regulations,
Part 32, The public is invited to offer
suggestions and comments at any time.

Note.—The Department of the Interior has
determined that this document is not a
significant rule and does not require a
regulatory analysis under Executive Order
12044 and 43 CFR, Part 14.

David H. Swendsen,

Acting Regional Director, U.S. Fish and
Wildlife Service.

{FR Doc. 80-27222 Filed 6-4-80; 8:45 am]

BILLING CODE 4310-55-M

50 CFR Part 32

Opening of the Missisquoi National
Wildiife Refuge, Vt., to Hunting

AGENCY: United States Fish and Wildlife
Service, Department of the Interior.

ACTION: Special regulation.

SUMMARY: The Director has determined

- that the opening to hunting of Missisquoi

National Wildlife Refuge is compatible
with the objectives for which the area
was established, will utilize a renewable
natural resource, and will provide
additional recreational opportunity to
the public.

DATES: September 27, 1980 through
December 31, 1880,
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FOR FURTHER INFORMATION CONTACT:
Thomas Mountain, Missisquoi National
Wildlife Refuge, Swanton, Vermont
05488, Telephone No. 802-868-4781.
SUPPLEMENTARY INFORMATION: The
Refuge Recreation Act of 1962 {16 U.S.C.
460k) authorizes the Secretary of the
Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which
Missisquoi National Wildlife Refuge
was established. This determination is
based upon consideration of, among
other things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.

§32.12 Special regulations; migratory
game birds; for individual wildlife refuge
areas.

The public hunting of migratory game
birds on the Missisquoi National
Wildlife Refuge, Vermont, is permitted
only on the areas shown on maps
available at refuge headquarters.
Hunting shall be in accordance with all
applicable Federal and State regulations
covering the hunting of migratory game
birds. On those areas open to the public
hunting of migratory game birds for
which a permit is not required, stake
blinds may be constructed in
accordance with State regulations.
Blinds must be removed by May 15,
1981.

That portion of the refuge, known as
the Webb Marsh, which includes Long
Marsh Bay and channel, Brush Creek,
and Metcalfe Island, will be reserved for
voung waterfow] hunters only. Hunting
by youths who have completed a
Federal waterfow! hunter training
program is permitted on Saturdays and
Sundays from the beginning of the State
waterfow] hunting season through
November 9, 1980. Shooting is permitted
from designated blinds from legal
shooting time until 11:00 a.m. Youth
waterfow! hunters will be limited to the
us:e:h and possession of 25 shot shells
each.

That portion of the refuge known as
Patrick Marsh-Charcoal Creek
(southwest of Route 78 only) will be a
controlled hunting area by special use
permit only. Hunting areas will be zoned
in Patrick Marsh and Charcoal Creek to
Winter's north boundary. The remainder
of the creek in public ownership will be
closed. Hunting will be on Tuesdays,
Thursdays and Saturdays only. Shooting
will be from legal shooting time until
11:00 a.m. Two parties will be permitted
to hunt Patrick Marsh and four parties to
hunt Charcoal Creek. A party consists of
not more than two hunters and both
must hunt together in one location. A
boat is required. Parties will regulate
distance between each other with a
minimum distance of two hundred (200)
yards. A minimum of six decoys per
party is required. Hunting must be
within fifty (50) feet of the six set
decoys. Jump shooting and permanent
blinds are not permitted. No person
shall use or have in his possession more
than 15 shells.

§ 32.22 Special regulations; upland game;
for individual wildlife refuge areas.

The public hunting of upland game on
the Missisquoi National Wildlife Refuge,
Vermont, is permitted only on the areas
shown on maps available at refuge
headquarters. Hunting shall be in
accordance with all applicable State
regulations covering the hunting of
upland game, subject to the following
special conditions: Rifles may not be
used on that portion of the refuge lying
east of the Missisquoi River.

§ 32.32 Special regulations; big game; for
individual wildlife refuge areas.

The public hunting of deer on the
Missisquoi National Wildlife Refuge,
Vermont, is permitted only on the areas
shown on maps available at refuge
headquarters. Hunting shall be in
accordance with all applicable State
regulations covering the hunting of deer,
subject to the following special
condition:

During the regular season, only
shotguns may be used on that part of the
refuge lying east of the Missisquoi River.

The provisions of this special
regulation supplement the regulations
which govern hunting on wildlife refuge
areas generally, which are set forth in
Title 50, Code of Federal Regulations,
Part 32. The public is invited to offer -
sugiestions and comments at any time.

The Department of the Interior has
determined that this document is not a
significant rule and does not require a
regulatory analysis under Executive
Order 12044 and 43 CFR, Part 14.

Administrative needs require that the
Missisquoi Refuge hunting seasons be

held concurrent with the Vermont State
hunting seasons. It is therefore found
impracticable to issue regulations that
would be effective 30 days after
publication in accordance with
Department of the Interior general
policy.

Howard N. Larsen,

Regional Director, U.S. Fish and Wildlife
Service.

August 27, 1980,

{FR Dog. 80-27223 Filed 9-4-80; 8:48 nm]

BILLING CODE 4310-55-M

50 CFR Part 32

Opening of the Montezuma National
Wildlife Refuge, N.Y., to Hunting

AGENCY: United States Fish and Wildlife
Service, Department of the Interior.

ACTION: Special regulation.

suMMARY: The Director has determined
that the opening to hunting of
Montezuma National Wildlife Refuge is
compatible with the objectives for which
the area was established, will utilize a
renewable natural resource, and will
provide additional recreational
opportunity to the public.

DATES: October 1, 1980 through February
15, 1981.

FOR FURTHER INFORMATION CONTACT:
Gene Hocutt, Montezuma National
Wildlife Refuge, RD I, Box 1411, Seneca
Falls, New York 13148, Telephone No.
315-568-5987.

SUPPLEMENTARY INFORMATION: The
Refuge Recreation Act of 1962 (16 U.S.C.
460k) authorizes the Secretary of the
Interior to administer such areas for
public recreation as an appropriate
incidental or secondary use only to the
extent that it is practicable and not
inconsistent with the primary objectives
for which the area was established. In
addition, the Refuge Recreation Act
requires (1) that any recreational use
permitted will not interfere with the
primary purpose for which the area was
established; and (2) that funds are
available for the development,
operation, and maintenance of the
permitted forms of recreation.

The recreational use authorized by
these regulations will not interfere with
the primary purposes for which
Montezuma National Wildlife Refuge
was established. This determination is
based upon consideration of, among
other things, the Service's Final
Environmental Statement on the
Operation of the National Wildlife
Refuge System published in November
1976. Funds are available for the
administration of the recreational
activities permitted by these regulations.
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§ 32.12 Speciai regulations; migratory
game birds; for individual wildlife refuge
areas. y

Public hunting of migratory waterfowl
on the Montezuma National Wildlife
Refuge, New York, is permitted on the
areas designated by signs as open to
waterfowl hunting, The waterfowl
hunting area known as the Tschache
Pool comprises 1,340 acres.

Hunting shall be in accordance with
all State and Federal regulations
covering the hunting of migratory
waterfowl subject to the following
special conditions:

1. Hunting is permitted on Tuesdays,
Thursdays, and Saturdays.

2. Steel shot shells will be used for all
waterfowl hunting. Hunters will be
limited to 15 steel shot shells each, with
shot size no larger than #1 fine shot. No
person shall have lead shot in their
possession during the hunt.

3. Applications for hunting
reservations must be received no later
than two weeks before the opening date
of the waterfowl season. Reservations
for permits will be selected by random
drawing. Hunting will be allowed on the
designated days from the opening of the
State season to the end of the first part
of a split season or until the third
Saturday in November—whichever
comes first, Successful applicants must
appear in person at the refuge waterfowl
check station prior to one hour before
legal shooting time on the date reserved.
Unreserved and forfeited permits will be
awarded by a drawing on the morning of
the hunt to hunters without reservations.

4, The first Saturday of the season will
be reserved for the Young Waterfowler's
Training Program hunt. If numbers
warrant, a Sunday will also be set aside.

5. A person with reservations may
bring no more than one companion.

6. All hunting ends each hunting day
at 12 noon local time, and all hunters
must check out at the waterfowl check
station no later than 1 p.m. local time,

7. Proof of successful completion of -
the New York State Waterfowl
Identification Course is required to hunt
on the refuge.

8. Hunters when requested by Federal
or State enforcement officers, must
display for inspection all game, hunting
equipment, and ammunition.

§32.22 Special regulations; upland game;
for individual wildlife refuge areas.

The public hunting of gray squirrels,
cottontail rabbits, raccoons and foxes is
permitted from December 13, 1980
through February 15, 1981 on the

Montezuma National Wildlife Refuge,
New York, except on areas designated
by signs as closed.

A permit is required for night hunting
of raccoon. The number of permits
issued for night hunting of raccoon shall
be limited to five (5).

Hunting shall be in accordance with
all State regulations governing the
hunting of the above mammals,

§32.32 Special regulations; big game; for
individual wildiife refuge areas.

Public hunting of deer on the -
Montezuma National Wildlife Refuge,
New York, is permitted from November
21, 1980 through December 5, 1980,
except on the areas designated by signs
as closed.

Hunting shall be in accordance with
all State regulations covering the
hunting of deer subject to the following
special conditions:

1. Archery deer hunting is permitted
Monday through Friday during the
firearm season selected by the State,

2. Only longbows and compound
bows may be used. No gun hunting will
be allowed.

3. A deer of either sex may be taken.

4. Successful hunters must register
their kill at refuge headquarters.

All hunting area maps are available at
refuge headquarters and from the
Regional Director, One Gateway Center,
Suite 700, Newton Corner,
Massachusetts 02158.

The provisions of these special
regulations supplement the regulations
which govern hunting on wildlife refuge
areas generally, which are set forth in
Title 50, Code of Federal Regulations,
Part 32. The public is invited to offer
suggestions and comments at any time.

The Department of the Interior has
determined that this document is not a
significant rule and does not require a
regulatory analysis under Executive
Order 12044 and 43 CFR, Part 14,

Administrative needs require that
Montezuma Refuge migratory game bird
season be held concurrent with the New
York State hunting season. It is therefore
found impracticable to issue regulations
that would be effective 30 days after
publication in accordance with
Department of the Interior general
policy.

Howard N. Larsen,

Regional Director, U.S. Fish and Wildlife
Service.

August 27, 1980.

|FR Doc. 80-27224 Filed 9-4-8(: 8:45 am]

BILLING CODE 4310-55-8

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 611

Foreign Fishing Regulations: Gulf of
Alaska; Correction

AGENCY: National Oceanic and
Atmospheric Administration (NOAA)/
Commerce.

ACTION: Final rule; correction.

sSUMMARY: This document corrects a
final rule relating to groundfish of the
Gulf of Alaska published at 44 FR 84410,
November 7, 1979.

FOR FURTHER INFORMATION CONTACT:
Susan E. Jelley, Fishery Management
Specialist, Permits and Regulations
Division, F/CM?7, National Marine
Fisheries Service, 3300 Whitehaven
Street, N.W., Washington, D.C. 20235,
Telephone: (202) 634-7432.
SUPPLEMENTARY INFORMATION: On
November 7, 1979 (44 FR 64410), the
National Marine Fisheries Service
published regulations to implement
Amendment #7 to the Fishery
Management Plan for the Gulf of Alaska
Groundfish Fishery. Regulation 50 CFR
611.92 (b)(2)(i)(E) was identified
incorrectly as § 611.92 (b)(2)(i)(D). This
notice corrects that error.

The Assistant Administrator for
Fisheries, NOAA, determines that this
correction is not significant within the
meaning of E.O. 12044, and does not
require an Environmental Impact
Statement under the National
Environmental Policy Act of 1969, as
amended.

Signed in Washinton, D.C., this 2nd day of
September 1980.
Robert K. Crowell,
Deputy Executive Director, National Marine
Fisheries Service.

Authority: 16 U.S.C. 1801 &t seq.

50 CFR 611.92 (b)(2)(i)(D), which

. begins “A notice of closure * * *" is

amended to be § 611.92(b)(2)(i)(E).
[FR Doc. 80-27450 Filed 9-4-80; 8:45 am)
BILLING CODE 3510-22-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
reguiations. The purpose of these notices
is to give interested persons an

opportunity to participate in the rule
making prior to the adoption of the final
rules. ;

DEPARTMENT OF ENERGY
Economic Regulatory Administration
10 CFR Part 205

[Docket No. ERA-R-79-51)

Application for Assignment,
Adjustment and Other Agency Action;
Notice To Aggrieved Persons;
Correction

AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Notice of correction.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) is issuing a notice of
correction in relation to the August 18,
1980 notice that it issued terminating its
rulemaking proceeding on a proposed
rule to revise the procedures set forth in
10 CFR Part 205 governing notice to
aggrieved persons (45 FR 56070, August
22, 1980). Although the original
rulemaking indicated that the proposed
amendment would affect 10 CFR Part
205 (44 FR 87338, November 23, 1979),
the heading of the August 18 termination
notice incorrectly indicated that the
rulemaking proceeding was in relation
to 10 CFR Part 211, ERA is issuing this
notice to correct that error and to
confirm that 10 CFR Part 205 is the
correct citation.
FOR FURTHER INFORMATION CONTACT:
Cynthia Ford (Office of Public Hearing
Management), Economic Regulatory
Administration, Room B-210, 2000 M

Street, N.W., Washington, D.C. 20461 -

(202) 853-3971;

William L. Webb (Office of Public
Information), Economic Regulatory
Administration, Room B-110, 2000 M
Street, N.W., Washington, D.C. 20461
(202) 653-4055;

William E. Caldwell (Office of
Regulatory Policy), Economic
Regulatory Administration, Room
7202, 2000 M Street, N.W.,
Washington, D.C. 20461 (202) 653~
3256,

William Funk or Sue D. Sheridan (Office
of General Counsel), Department of
Energy, Room 6A-127, 1000
Independence Avenue, S.W.,
Washington D.C. 20585 (202) 252-6736
or 252-6754.

Issued at Washington, D.C.. on August 29,

1980,

F. Scott Bush,

Assistant Administrator, Regulatory Policy,

Economic Regulatory Administration.

[FR Doc. 80-27165 Filed 0-4-80; 845 am|

BILLING CODE 8450-01-M

10 CFR Part 212
[Docket No. ERA-R~80-30)

Mandatory Petroleum Price
Regulations; Retroactive Amendments
to “V” Factor of Refiner Cost
Allocation Formulae

AGENCY: Economic Regulatory
Administration, Department of Energy.

AcTION: Notice of proposed rulemaking
and public hedring.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) hereby gives notice of a

_proposed rulemaking and public hearing

to amend, as of April 30, 1974, a
definition in the refiner cost allocation
formula contained in its refiner pricing
regulations to reinstate that definition in
the form and wording as published in
the Federal Register on May 1, 1974, and
to reissue all subsequent amendments to
the definition. The proposal, if adopted,
would conform the regulations to the
original and consistent language and
intent of the Department of Energy to
require that the definition represents
virtually the total volume of refinery
output including volumes of petroleum
coke, petroleum wax, asphalt, road oil
and refinery gas that could no longer be
subject to price regulation upon
expiration of the Economig Stabilization
Act. Including all such volumes in this
definition assures that products subject
to price controls will bear only their
volumetric share of increased costs
incurred in the refining process.

DATES: Comments due by 4:30 p.m.,
November 4, 1980. Requests to speak at
Washington, D.C., hearing by October 8,
1980, 4:30 p.m. Hearing Date: October 18,
1980, 9:30 a.m.

ADDRESSES: All comments to Public
Hearing Management, Docket No. ERA-

R-80-30, Department of Energy, Room
2313, 2000 “M" Street, NW, Washington,
D.C. 20461. Requests to speak at
Washington, D.C. hearing to Office of
Public Hearing Management, Room 2313,
2000 “M" Street, NW Washington, D.C.
20461. (202) 653-3757.

HEARING LOCATION: 2000 “M" Street

NW., Room 2105, Washington, D.C.

20461,

FOR FURTHER INFORMATION CONTACT:

Dorothy Hamid (Hearing Procedures),
Economics Regulatory Administration,
Room 2105, 2000 “M” Street, NW.,
Washington, D.C. 20461 (202) 653-
3961;

William L. Webb (Office of Public
Information), Economic Regualtory
Administration, Room 110-B, 2000
“M"” Street NW., Washington, D.C.
20461 (202) 653-4055;

William Funk or William Mayo Lee
(Office of General Counsel),
Department of Energy, Room 6A127,
1000 Independence Avenue SW.,
Washington, D.C. 20585 (202) 252-6736
or 252-6754.

SUPPLEMENTARY INFORMATION:

1. Background

A. The Prior Rulemaking Reguiring the
Inclusion of Volumes of Products Other
than Covered Products in the "V Factor."

B. The Current Situation

1. Proposed Amendment

IIL. EPAA Objectives

IV. Proposed Retroactivity

V. Written Comment and Public Hearing

Procedures
VL. Procedural Requirements

L. Background

A. The Prior Rulemaking Requiring the
Inclusion of Volumes of Products Other
Than Covered Products in the “V
Factor”

The pricing rules originally
promulgated pursuant to Section 203 of
the Economic Stabilization Act of 1970,
12 U.S.C. 1904 note, regulated any
“covered product”. That term was
originally defined to include any
“product described in the 1972 edition,
Standard Industrial Classification
Manual, Industry Code 1311 (except
natural gas), 1321, or 2911." 6 CFR
150.352 (1974). This definition included
virtually all refinery output. The price
regulations prohibited any refiner from
passing through more than 100 percent
of any cost increases incurred in
purchases of crude oil after May 15,
1973, and, with one major exception,
allowed the refiner to increase the




58872

Federal Register / Vol. 45, No. 174 | Friday, September 5, 1980 / Proposed Rules

prices of any of those covered products
as the refiner deemed appropriate in
order to recapture the cost increases in
crude oil. The single exception was the
so-called “special products" rule. Under
this rule, no “special product” (which
then included gasoline, No. 2-D diesel
fuel, and No. 2 heating oil) could bear
more than its volumetric proportion of
increases in crude oil costs. 8 CFR
150.352, 1560.356 (1974). The regulations
contained a formula for determining the
increased product costs that could be
assigned to special products. This
formula, known as the "V factor," was
expressed as a fraction. The numerator
was the total volume of a particular
product sold in a specified time period
and the denominator was the total
volume of all “covered products” sold in
the same period. 6 CFR 150.356 (1974).

The Emergency Petroleum Allocation
Act of 1973 (EPAA), 15 U.S.C. 751 et
seq., enacted on November 27, 1973,
directed the President “[n]ot later than
fifteen days after November 27, 1973" to
issue “a regulation providing for the
mandatory allocation of * * * each
refined petroleum product * * * and at
prices specified in (or determined in a
manner prescribed by) such regulation.”
The regulation was to the effective not
later than 15 days after its promulgation.
15 U.S.C. 752{a). The final regulation,
issued on January 14, 1974, after the
publication of two proposals (38 FR
34414, December 13, 1973 and 39 FR 744,
January 2, 1974) and after all interested
persons had been given notice and an
opportunity to comment, carried
forward, consistent with legislative
intent (See H.R. Conf. Rep. No. 93-628,
93d Cong., 1st Sess. 26 (1974)), the
pricing provisions described above. 39
FR 1924, 19521956 (Part 212).

As had been true under the earlier
regulations, the petroleum products
affected by the new regulation were
determined by reference to the term
“covered products”. The EPAA,
however, authorized regulation only of
“crude oil, residual fuel oil, and each
refined petroleum product.” Section 4{a},
EPAA. Because all authority to regulate
the broader class of petroleum products
was to expire with the Economic
Stabilization Act on April 30, 1974, the
agency amended the January 14
regulation on April 3, 1974, to limit the
definition of “covered products” to
“crude oil, residual fuel oil and refined
petroleum products’ and to exempt from
the price-control regulations petroleum
coke, petroleum wax, asphalt, road oil
and refinery gas, which did not fall
within the definition of a refined
petroleum product under the EPAA. 39
FR 12353-12354.

Shortly thereafter, the agency realized
that the April 3 amendment was
incomplete because no amendment to
the cost-allocation formula, which was
keyed to the term “covered product” but
which was contained in a different part
of the regulations, had been made. As
noted above, the “special products” rule
had allowed each special product to
bear no more than its volumetric
proportion of increased crude oil costs.
This proportion was determined by
dividing the particular special product's
volume by the total volume of all
“covered products” over a given time
period. Under the old regulations, the
phrase “covered products”
comprehended virtually all of the end
products of a refinery. This was the
scheme that the agency intended to
continue under the EPAA regulations,
However, when the term “covered
products” was narrowed on April 3 to
conform it to the scope of the EPAA, the
agency did not immediately realize that,
absent a change to the denominator of
the "V factor,” this revised definition of
“covered products” would automatically
reduce the denominator of the *“V
factor" and would thereby permit all
increased crude oil costs to be passed
through on the reduced number of
covered products. This in turn would
allow a refiner to recoup all of its crude
oil increases in the prices of covered
products and, in essentially a double
recovery, to recoup the same (or even
more) costs in the prices of exempt
products. Hence, special products would
have borne more than a volumetric
share of crude oil cost increases.

In order to correct this unintended
result and to conform the regulations to
the agency's original intent—i.e., to
carry forward the effect of the existing
cost-allocation formula, including the
“special products” rule—the January 14
regulation was again amended on April
30, 1974, This amendment simply
provided that all crude oil end products,
whether “covered” or not under the
EPAA, would be counted in the
denominator of the “V factor,” so that
each special product would bear only its
proportionate share of crude oil cost
increases and all covered products as a
group would bear no more than their
proportionate share of increased crude
oil costs. 39 FR 15139 (1974).

The April 30 amendment was
promulgated without prior notice and
opportunity for comment. The preamble
to the amendment explained that the
change was necessary to “insure that all
of the increased cost of crude oil
processed by a refiner is not allocated to
covered products” and that “the purpose
of these amendments is to provide

immediate guidance and information
with respect to the mandatory petroleum
price rules and regulations which apply
to (refiners') permissible prices in the
month of May."” The agency found that it
would be “impracticable” to follow the
“normal rulemaking procedure” and that
“good cause exist[ed] for making these
amendments effective in less than 30
days." 39 FR 15139 [1973).

The April 30, 1974 rulemaking went
unchallenged for over two years and, to
the best o? the Department’s knowledge,
was relied upon by every refiner in
forms required to be filed with the
Department and in their calculations of
maximum allowable prices for particular
products,

On July 26, 1976, Mobil Oil
Corporation commenced an action in the
United States District Court for the
Eastern District of Texas challenging as
arbitrary and capricious the agency’s
denial of its requests for exception relief
from the operation of the amendment as
it applied to Mobil's large volume
production of petroleum coke. (Civil
Action No. B-76-272-CA) Incidental to
its complaint, Mobil also belatedly
challenged the validity of the April 30
amendment itself on the grounds that it
was arbitrary and capricious and had
been promulgated in violation of the
procedural requirements of the
Administrative Procedure Act. On
January 31, 1978, the Eastern District of
Texas sustained all of Mobil's
challenges. On November 18, 1979, the
Temporary Emergency Court of Appeals
(TECA) substantially upheld the District
Court's determination with regard to
Mobil's challenge to the validity of the
amendment, without reaching the
question of the agency’s denial of
exception relief. Mobil Oil Corp. v.
Department of Energy, 610 F.2d 796
(1979). TECA, however, remanded the
matter to the District Court for further
consideration concerning the scope of
its original decision. On May 12, 1980,
the United States Supreme Court denied
the agency's petition for certiorari to
review the TECA decision. On July 22,
1980, the District Court amended its
judgment to provide that Mobil could at
all time since April 1974 allocate the
costs of crude oil to regulated products,
but cannot allocate more than a direct
proportionate distribution (by volume)
to Number 2 oils, kerosene or naphtha
aviation fuel, or propane produced from
crude oil.

B. The Current Situation

As indicated above, the refiners
subject to the regulations of the
Department of its predecessors,
apparently without exception, relied
upon the validity of the April 30, 1974
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rulemaking. Indeed, Mobil itself relied
upon the validity of the rule, as
demonstrated in its filings of applicable
reporting forms with the Department.
Mobil was the only firm to challenge
that amendment, and it did so only as
part of an independent challenge to an
agency order. Not a single firm joined in
its suit, nor did any firm seek to do so.
Indeed, no firm even offered to file as
amicus curiae. Nevertheless, refiners
are now attempting to refile the refiner
costs allocation reports, FEO-96's and in
some cases FEA P-110's, on the basis of
the Mobil decision. The attempted
refilings take various views of the scope
of the original District Court decision.
Although many refiners take the view
that the decision only applies to the five
products decontrolled on April 3, 1974,
others apparently take lze view that the
decision applies to products
decontrolled after February 1976, when
the agency comprehensively revised its
regulatory scheme and shortly thereafter
began a consistent program of decontrol.
Moreover, some refiners even seem to
take the position that they need not take
account in their refilings for recoveries
of increased costs actually recouped in
sales of the five exempt products. More
attempted refilings can be expected in
light of the most recent District Court
decision.

These refilings; if permitted, could
ultimately result, depending upon the
method used by each particular refiner,
in total refiner claims for retroactive
increases in banked costs of over $50
billion. Refiners' current banks are on
the order of $8.8 billion. These
retroactive increases in banks would
result solely from the invalidation of a
single amendment to the regulations,
enacted more than six years ago, the
validity of which was never challenged
by the affected firms and which was
relied upon by those firms. The result
effectively could be the immediate
decontrol of gasoline prices.

Pursuant to 10 CFR 212,126(d)(2) cost
allocation reports over one year old may
not be refiled, for purposes relevant
here, unless DOE grants written
permission for good cause shown, upon
a proper application pursuant to
§ 212.126(d)(3). Pending completion of
this rulemaking, DOE will neither grant
nor deny any applications made for
refiling refiner cost allocation reports
which are based upon the effect of the
Mobil case. This is intended to preserve
the status quo pending a final
determination in this rulemaking

proceeding. 5
1L. Proposed Amendment

The proposal, if adopted, would
retroactively impose to April 30, 1974,

the volumetric apportionment
requirement adopted on April 30, 1974,
which was subsequently ruled invalid.
This amendment would reinstate
language requiring that volumes of all
products refined from crude petroleum
be included in the denominator of the
“V" factor.” This amendment would
assure that volumes of the five products
enumerated above, which had been
included in the denominator under the
Economic Stabilization Act, but which
absent the revision would no longer be
included because of their deletion from
the tgrm “covered products”, would
continue to be included in the
denominator. Again, this amendment
would assure that from April 30, 1974, to
the present crude oil cost increases
could not be passed through onto
covered products generally, and onto
special products individually, in a
proportion greater than the volume of
such products to the total volume of all
refinery output. This would assure that
there would be no double recovery of
crude oil cost increases; that is, costs
incurred with respect to exempt
products could not be used in
determining the maximum lawful selling
prices for covered products.

I1I. EPAA Objectives

In holding the April 30, 1974 rule
invalid, the courts found that the agency
had not considered the objectives of the
EPAA. Before proposing the
repromulgation of the April 30 rule, we
have carefully considered each of the
EPAA objectives and believe that such
repromulgation best furthers those
objectives. We have considered those
objectives both as if we were acting in
April 1974 looking toward the future and
in light of the fact that we are acting
retroactively, see infra.

As described in the background
section, the April 3, 1974 rule through
oversight allowed crude oil cost
increases to be passed through on
covered products in accordance with the
previously existing volumetric
apportionment provided for by the “V
factor." The denominator of the “V
factor,” however, was the volume of
“covered products,” a defined term.
Under the Economic Stabilization Act
virtually all refinery output was within
the term “covered products”, Thus, the
volumetric apportionment formula prior
to April 3, 1974, assured that there
would be no double recovery of
increased costs, and that “special
products” would bear the increased cost
of crude oil only in the same proportion
as their volume to total refinery output
volume. When the term “covered
products” was limited to residual fuel oil
and refined petroleum products on April

3, 1974, pursuant to the EPAA’s
narrower scope, the failure to change
the denominator of the “V factor”
resulted in a change to the volumetric
apportionment formula. That is, because
the denominator was determined by
reference to the defined term “covered
products,” which now no longer
comprehended the entire refinery
output, the denominator was a smaller
number, resulting in the “V factor” being
a larger number. In short, all the
increased costs of crude oil could be
passed through on “covered products,”
even though now “covered products”
did not constitute the entire refinery
output.

Thus, increased costs of crude oil
passed through on asphalt and other
exempt products could also be passed
through on covered products for a
double recovery.

The EPAA contains objectives
requiring, to the maximum extent
practicable, maintenance of public
health, safety, welfare, the national
defense, public sevices, and
agricultural operations. These essential
services are heavily reliant on refined
petroleum products that were subject to
price controls in 1974, and on gasoline
that is still subject to price controls. To
allow costs of crude oil not associated
with residual fuel oil and refined
petroleum products to be passed through
on these products would result in higher
than necessary prices for these
products. The effect of these higher
prices on the essential services and
operations designated for special
protection in the EPAA would likely be
to diminish those services and
operations unnecessarily. Thus, to allow
crude oil costs associated with asphalt
and other exempt products to be passed
through on covered products frustrates
the objectives in section 4(b)(1)(A)}-{C)
of the EPAA, because it would not
maintain those essential services and
operations to the maximum extent
practicable, :

Section 4(b)(1)(F) sets the objective of
equitable distribution of residual fuel oil
and refined petroleum products “at
equitable prices." While the term
“equitable prices" includes the concept
of equity between purchasers, it also
includes the concept of a price that is
fair and reasonable per se. See Air
Transport Association of America v.
FEQ, 382 F. Supp. 439 (D.D.C. 1974),
aff'd, 520 F.2d 1339 (TECA 1975). We do
not believe that it is fair and reasonable
to allow a second recovery in prices of
some products of crude oil costs
associated with and recoverable in the
prices of other products. In a shortage
situation this practice is no more than
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price gouging. Thus, the April 30
amendment, and its proposed
repromulgation here, would serve the
objective of assuring equitable prices.
Having considered these and the other
objectives of the EPAA, we have
tentatively concluded that the proposal,
if adopted, will achieve those objectives
to the maximum extent practicable. This
view is reinforced by the action taken
by Congress to amend the EPAA in 1975
generally to require the volumetric
apportionment of costs. See Section
4(b)(2)(D).
IV. Proposed Retroactivity

Retroactive rulemakings are generally
sustained if reasonable. The courts
consider such factors as whether
retroactive application of a rule is
consistent with the underlying statute
and whether it represents an abrupt
departure from prior practice or merely
fills in a void in an unsettled area of
law. In addition, equitable
considerations are routinely evaluated.
These include the extent of the reliance
upon the rule being retroactively revised
and the hardship to the affected firms
resulting from the retroactive change.
See, e.g., Retail, Wholesale, and
Department Store Union v. National
Labor Relations Board, 466 F.2d 3380
(D.C. Cir. 1972).

In the instant situation ERA believes
that all these factors militate in favor of
the proposed retroactive rule, First, as
described above, ERA has tentatively
concluded that the cost allocation
formula adopted on April 30, 1974, and
proposed for repromulgation here,
furthers the objectives of the EPAA. In
addition, ERA believes that the
application of this formula for the period
April 30, 1974, and as amended
thereafter, to the present in necessary to
maintain the integrity of price controls
under the EPAA for the duration of the
price control program. This is due to the
fact that under present regulations if
refiners were able to bank all the
increased costs to which they claim they
are entitled because of the court
decision, then such banks would be so
great as to eliminate effectively any
controls on future prices of gasoline.
Moreover, refiners that violated price
controls in the past (with respect to
matters totally unrelated to the issues
involved in this rulemaking) might assert
a right to avoid any real liability by
merely offsetting the amounts in
violation against their costs associated
with uncontrolled products, which costs
have probably already been recovered
in sales of those uncontrolled products.
Not to make the proposed regulation
retroactive would effectively vitiate all
the purposes of the EPAA that the price

control system furthers, and, therefore,
there is a strong statutory interest in
retroactive application of the proposed
rule.

Second, the retroactive application of
the proposed rule would not represent
an abrupt departure from well
established practice. Indeed, the
retroactive application of the proposed
rule would conform to the well
established practice taken in reliance
upon the April 30, 1974 rule. By
repromulgating that rule, ERA is literally
filling in a void in an unsettled area of
the law that resulted from the judicial
action; to wit, what the rule was after
April 30, 1974.

Third, as described above, ERA is not
aware of any refiner that relied on any
contrary rule as to the volumetric
apportionment of costs. To the extent
there has been reliance, it has been on
the rule that was overturned by the
court and which is proposed here for
retroactive repromulgation. Finally,
there would not appear to be any
burden imposed on any refiner by the
retroactive application of the proposed
rule. Again, because refiners have acted
in reliance upon the April 30, 1974 rule,
there is no need for them to alter any
behavior in the future and there is no
unforeseen financial penalty or liability
for past actions.?

Moreover, we believe that the
retroactive rulemaking proposed here
falls within the terms of the Supreme
Court decision in Addison v. Holly Hill
Fruit Products, 322 U.S, 607 (1944), There
too the lower court had invalidated a
regulation integral to the regulatory
scheme some years after its adoption.
The Supreme Court, however,
recognized the need for and validity of a
retroactive rule to reinstitute a provision
that would give effect to the statutory
purposes.The Court stated: “[t]o be sure
this will be a retrospective judgment,
and law should avoid retroactivity as
much as possible. But other possible
dispositions likewise involve
retroactivity (here, the effect of the
lower court’s decision is to apply
retroactively the "V factor” as it was
before its amendment on April 30, 1974),
with the added mischief of producing a
result contrary to the statutory design."
322 U.S, at 620. We believe these
considerations are particularly apt in
this instance.

! Mobil has by court order been granted exception
relief from the April 30, 1974 rule. The
repromulgation of that rule would not vitiate that
exception relief, if upheld on appeal.

V. Written Comment and Public Hearing
Procedures

A. Written Comments. You are invited
to participate in this notice of
rulemaking by submitting data, views or
arguments with respect to the issues set
forth in this Notice. Comments should be
identified on the outside envelope and
on documents submitted with the
designation "V Factor Amendment"
Docket No, ERA-R-80-30. Ten copies
should be submitted. All comments
received will be available for public
inspection in the DOE Freedom of
Information Office, Room GA-145,
James Forrestal Building 1000
Independence Avenue, SW,
Washington, D.C., between the hours of
8:00 a.m. and 4:30 p.m., Monday through
Friday.Comments regarding the
proposed amendments should be
received within 80 days after this notice
appears in the Federal Register in order
to ensure consideration.

B. Public Hearing—1. Procedure for
Requesting Participation. The times and
places for the hearings are indicated in
the “Dates” and “Addresses" section of
this Notice. If necessary to present all
testimony, hearings will be continued at
9:30 a.m., on the next business day
following the first day of the hearing.

You may make a written request for
an opportunity to make an oral
presentation at the hearings. The
requests should contain a phone number
where you may be contracted through .
the day before the hearing.

We will notify each person selected to
be heard at the Washington, D.C.
hearing before 4:30 p.m., October 10,
1980. Persons scheduled to speak at the
hearing are requested to bring 100
copies of their statement to Room 2105,
2000 “M" Street, NW., Washington, D.C.
20461, by 4:30 p.m., October 15, 1980.

2. Conduct of the Hearing. We reserve
the right to select the persons to be
heard at the hearing, to schedule their
respective presentations, and to
establish the procedures governing the
conduct of the hearing. The length of
each presentation may be limited, based
on the number of persons requesting to
be heard.

A DOE official will be designated to
preside at the hearings, which will not
be judicial in nature. Questions may be
asked only by those conducting the
hearing. At the conclusion of all initial
oral statements, each person who has
made an oral statement will be given the
opportunity to make a rebuttal
statement. The rebuttal statements will
be given in the order in which the initial
statements were made and will be
subject to time limitations,




Federal Register / Vol. 45, No. 174 | Friday, September 5, 1880 / Proposed Rules

58875

You may submit questions to be asked
by the presiding officer of any person
making a statement at the harings. Such
guestions should be submitted to the
address indicated above for requests to
speak, for the location concerned, before
4:30 p.m. on the day prior to the hearing.
If at the hearing you decide that you
would like to ask a question of a
witness, you may submit the question, in
writing, to the presiding officer. In either
case the presiding officer will determine
whether the question is appropriate and
if the time limitations permit it to be
presented for a response.

Any further procedural rules needed
for the proper conduct of a hearing will
be announced by the presiding officer.

Transcripts of the hearings will be
made, and the entire record of the
hearings, including the transcripts, will
be retained by the DOE and made
available for inspection at the Freedom
of Information Office, Room GA-145,
James Forrestal Building, 1000
Independence Avenue, SW,,
Washington, D.C., between the hours of
8 a.m. and 4;30 p.m., Monday through
Friday. Any person may purchase a
copy of the transcript from the reporter.

In the event that it becomes necessary
for us to cancel a hearing, we will make
every effort to publish advance notice in
the Federal Register of such
cancellation. Moreover, we will give
actual notice to all persons scheduled to
testify at the hearings. However, it is not
possible to give actual notice of
cancellations or changes to persons not
identified to us as participants.
Accordingly, persons desiring to attend
a hearing are advised to contact DOE on
the last working day preceding the date
of the hearing to confirm that it will be
held as scheduled.

VI. Procedural Requirements.
A, Section 7 of the FEA Act F

Under section 7(a) of the Federal
Energy Administration Act of 1974 (15
U.S.C. 787 et seg., Pub. L. 93-275, as
amended), the requirements of which
remain in effect under section 501(a) of
the DOE Act, the delegate of the
Secretary of Energy shall, before
promulgating proposed rules,
regulations, or policies affecting the

- quality of the environment, provide a
period of not less than five working days
during which the Administrator of the
Environmental Protection Agency (EPA)
may provide written comments
concerning the impact of such rules,
regulations, or policies on the quality of
the environment.

The EPA suggested that we “ask for
comments on an alternative proposal to
simultaneously make gasoline tilt

retroactive to 1974, while reinstating
[our] desired definition of the "V factor,"
EPA believes this would allow
appropriate costs to be allocated for
gasoline and would provide appropriate
incentives for investments in gasoline
equipment, including equipment to
manufacture unleaded gasoline.

We are not proposing to make the
gasoline tilt retroactive to 1974. First, we
do not believe that such an action would
in fact provide incentives for
investments in gasoline equipment
because of the limited time left before
gasoline price and allocation controls
expire. To make the tilt retroactive
would merely enable refiners to increase
their banks substantially without any
necessary investments. If those banks
were passed through, the price of
gasoline could be increased
substantially. Had it been appropriate to
adopt the tilt retroactively, the original
tilt rule could have done so. The purpose
of the rule, however, was to affect future
conduct by removing a possible
disincentive to increased gasoline
production. That disincentive has been
removed, and the purpose of the tilt rule
would not be served by making it
retroactive.

Second, we are doubtful that the
factors, described above, that govern the
appropriateness of retroactive
regulation would support retroactive
application of the gasoline tilt.

B. Section 404 of the DOE Act

Pursuant to the requirements of
section 404(a) of the Department of
Energy Organization Act ("DOE Act”
Pub. L. 95-91), this proposed rule has
been referred, concurrently with the
issuance hereof, to the Federal Energy
Regulatory Commission for a
determination as to whether the
proposed rule might significantly affect
any function within the Commission's
jurisdiction under section 402(c) of the
DOE Act. The Commission will have
until the scheduled close of the public
comment period on the proposal, to
make such determination.

C. Regulatory Analysis

A regulatory analysis as required for
proposed rulemakings pursuant to
Executive Order 12044, entitled
“Improving Government Regulations”
(43 FR 12661, March 24, 1978) and DOE's
implementing procedures, has been
prepared by ERA. The proposed
regulatory analysis is available at ERA's
Office of Public Information, Room B-
210, 2000 “M" Street, NW., Washington,
D.C. You are invited to comment on the
proposed regulatory analysis. A
summary of the proposed regulatory
analysis is set forth below.

Summary of Regulatory Analysis*
1. Statement of Problem

The effect of the TECA decision in
Mobil v. DOE, 610 F. 2d 796 (1979), is to
exclude retroactively the volumes of
non-covered products from the
denominator of the *V factor” of the
refiner cost allocation formulae.
Refiners are now attempting to refile
FEO-96's-and in some cases FEA
P-110's on the basis of the Mobi/
decision, 80 as to claim retroactively
and bank costs, which they never
previously claimed, and which, in many
instances have already been recouped
in sales of exempt products. These
filings, if accepted, would permit the
inclusion in current selling prices of
covered products of increased product
costs volumetrically attributable to
exempt products refined and sold up to
six years ago at free market prices. It
could also permit refiners to offset
violations for the prior period with
newly and retroactively claimed
increased costs, The DOE has two
regulatory alternatives as a
consequence of the TECA decision: (1)
Take no action; or (2) Propose to re-
adopt retroactively the voided rule.

2. Description of Alternatives

a. Alternative 1: No Action,

Under this alternative, DOE would not
retroactively amend its regulations
concerning the “V factor” of the refiner
cost allocation formulae. Without such
refroactive amendment, the
denominator of the “V factor” would be
retroactively deemed to include only
volumes of covered products. Refiners
would thereby be permitted to increase
retroactively their banks with costs
previously allocated to exempt products,
and attempt to use these increased
banks to offset prior regulatory
violations. Market conditions permitting,
refiners could also pass through in
current prices for current covered
products (primarily gasoline) a
substantial portion of those newly
claimed costs, Some refiners might also
attempt to utilize their newly-claimed
costs to offset violations of agency
regulations which would otherwise have
resulted in refunds.

If the DOE were to choose Alternative
1, gasoline prices could be increased
substantially with little or no economic

*The draft regulatory analysis was prepared prior
to the most recent District Court decision and
reflects DOE’s view of TECA's decision that only
crude oil costs associated with the five exempt
products prior to 1976 would be able to be passed
through on covered products. The most recent
District Court decision with respect to Mobil, if
given effect as to all refiners, would substantially
more than double the impacts described in the draft
regulatory analysis and this summary.
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justification. As a result, the Department
has concluded tentatively to reject this
alternative,

b. Alternative 2: Promulgation of
Retroactive Amendment to *V factor” of
Refiner Cost Allocation Formula.

The effect of this alternative would be
to conform the regulations to the original
and consistent language and intent of
the Department of Energy. The
Department has determined
preliminarily that the retroactive
amendment of the “V factor” formula
best comports with policy and statutory
requirements

3. Bconomic Impact

The maximum possible economic
impact of Alternative 1 on motor
gasoline prices would result if all the
costs previously apportioned to exempt
products were retroactively banked by
refiners pursuant to retroactive refilings
based upon the Mobil decision and
subsequently passed through. The
impact is assumed to take place
between August 1, 1980, and September
30, 1981, the latter being the date when
all remaining refined covered products
(motor gasoline and propane) are to be
deregulated.

Based upon an analysis of available
data, it is concluded that the No Action
alternative would result in a potential
increase in motor gasoline prices of
approximately $5.1 billion.® Dividing the
total average monthly gasoline
production of refiners into the total cost
allocated to exempt products, yields a
potential increase in gasoline prices of
57.9¢ per gallon, if all these increased
costs are passed through in a single
month. * If the amount were passed
through evenly in the fourteen month
period noted, it would result in a per
gallon increase in gasoline prices of just
over 4¢ each month for this 14 month
period. The potential price increases for
the companies analyzed ranged from a
minimum of forty-three cents to a high of
ninety-five cents per gallon if the total
amount allocable for each company was
passed through in a single month: The
total per gallon increases, assuming the
costs are spread out over fourteen -

*This estimate is derived by dividing the
calculated increased costs of companies analyzed
($2,180,545,000) for the period through January 1978
by their fraction of the gascline marke! (43 percent).
Refiners' possible requests for refilings based upon
the mos! recent District Court decision, if allowed,
could Increase this figure to an amount well in
excess of 850 billion.

*There are several regulatory limitations that
would restrict the amount of increased costs that
could be passed through in a given period. For
example, with respect o costs which have been in
banks longer than 60 days, refiners may generally
pass through only ten percent of these costs in any
given month,

months, ranged from approximately 3¢
to 7¢, each month.

Currently, some oil refiners have been
unable to pass through all of the recent
increases in crude oil costs, with the
result that these refiners’ banked costs
have risen during 1980. The additional
costs applicable to the exempt products
would be added to their existing banked
costs. Accordingly, depending upon
future market developments, it is
possible that the maximum impact
described above may not occur.

Alternative 2 would reimpose the
requirement that the denominator of the
"V factor” of the refiner cost allocation
formulae include the volumes of bath
covered and exempt products. If the "V
factor" is permitted to include only
volumes of covered products, then
refiners will be able to distribute all of
their increased crude oil costs to
covered products, even though some of
these costs are actually incurred to
produce exempt products. Refiners
relied on the validity of the requirement
that volumes of covered and exempt
products be included in their “V factor"
computations, and have, indeed, been
able generally to increase their profits
despite such reliance. Absent this
retroactive amendment, costs previously
allocated to exempt products by refiners
would, upon proper application to refile
and DOE acceptance, be retroactively
allocated to prior covered product
banks. Any refilings retroactively
excluding volumes of exempt products
from a refiner's "'V factor" computations
would represent newly claimed
increased costs. Some of these newly-
claimed costs could then be passed
through to the consumer in the form of
current gasoline price increases. Since
refiners neither previously claimed such
costs nor relied on the ability to
retroactively claim such costs, the
economic impact of Alternative 2, which
merely reimposes the rule on which
refiners did in fact rely, has been
determined to be $0.

(Emergency Petroleum Allocation Act of 1973,
(15 U.S.C. 751 et seg.), Pub. L. 93-159, as
amended, Pub. L. 93-511, Pub. L. 94-89, Pub.
L. 94-133, Pub. L. 84183, and Pub. L. 94-385;
Federal Energy Administration Act of 1974,
(15 U.8.C. 787 et seq.), Pub. L. 93-275, as
amended, Pub, L. 84-332, Pub. L. 94-385, Pub.
L. 85-70, and Pub. L. 85-91; Energy Policy and
Conservation Acl, [42 U.5.C. 6201 ef seg.),
Pub. L. 94-1683, as amended, Pub. L. 94-385,
and Pub. L. 95-70; Department of Energy
Organization Act, (42 U.S.C. 7101 &t seq.),
Pub. L. 95-91; E.O. 11790, 39 FR 23185; E.O.
12009, 42 FR 46267) ,

In consideration of the foregoing, Part
212 of Chapter II, title 10 of the Code of
Federal Regulation, is proposed to be
amended as get forth below.

Issued in Wasington, D.C., August 28, 1980.
Hazel R. Rollins,

Administrator, Economic Regulatory
Administration.

§212.832 [Amended]

1, Effective April 30, 1974, 10 CFR
212.83(c)(2), as published in 39 FR 1924
(January 15, 1974), is amended by
revising the definition of “Vn" to read as
follows:

Vn="The total volume of all covered
products and all products refined from
crude petroleum other than covered
products sold in the period “n” (the
consecutive three-month period of the
preceding year such that the middle
month of the period corresponds to the
current month “u").

2. The subsequent amendments to the
definition of “Vn," its deletion and the
substitution of the definition of “Vu,"
the subsequent amendments to the
definition of “Vu,” the definition of “Rt,”
and subsequent amendment to that
definition are hereby repromulgated as
published in the following Federal
Register notices, effective on the dates
indicated therein:

39 FR 30838 (August 26, 1974)
39 FR 42368 (December 5, 1974)
40 FR 10444 (March 6, 1975)

41 FR 5111 (February 4, 1976)
41 FR 15330 (April 12, 1976)

42 FR 5023 (January 27, 1977)
42 FR 39195 (August 3, 1977)

[FR Doc. 80-27216 Filed §-4-80; 8:45 am]
BILLING CODE 6450-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 336

Employee Responsibilities and
Conduct; Proposed Amendments

AGENCY: Federal Deposit Insurance
Corporation (“FDIC").
ACTION: Proposed rules.

suMMARY: The FDIC proposes to adopt
amendments to its regulations governing
employee responsibilities and conduct,
Part 336 of FDIC Rules and Regulations.
The proposed amendments to Part 336
would only affect examiners and
agsistant examiners. They would relax
the FDIC's current policy on loans to
examiners and assistant examiners.
ADDRESS: Interested persons are invited
to submit written comments regarding
the proposed amendments to the Office
of the Executive Secretary, Federal
Deposit Insurance Corporation, 550 17th
Street, N.W., Washington, D.C. 20429.
All written comments will be made
available for public inspection during
normal business hours in Room 6108.
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DATE: Comments must be received no
later than November 4, 1980.

FOR FURTHER INFORMATION CONTACT:

B. Shelby Baetz or Joseph A. DiNuzzo,
Attorneys, Legal Division, Federal
Deposit Insurance Corporation, 550 17th
Street, N.-W., Washington, D.C. 20429,
telephone (202) 389-4384.
SUPPLEMENTARY INFORMATION: The
FDIC regulates or supervises all insured
State-chartered banks that are not
members of the Federal Reserve System
(“insured State nonmember banks"), To .
accomplish its regulatory function, the
FDIC sends bank examiners and
assistant examiners (“examiners”) to
examine banks subject to its regulatory
jurisdiction. The examiner reviews
records maintained by the bank and
interviews bank officers and employees
concerning its operations. The examiner
is instructed to assess the bank's
financial condition, to determine
whether it is engaged in unsafe or
unsound banking practices, and to
determine whether it is in compliance
with applicable laws and regulations.
The findings of the examiner are then
written up in a report of examination.
The FDIC takes supervisory actions—
such as the issuance of a cease-and-
desist order or the termination of
deposit insurance—on the basis of the
examiner's findings.

Section 212 of title 18, United States
Code, prohibits any officer, director, or
employee of a bank the.deposits of
which are insured by the Federal
Deposit Insurance Corporation from
making a loan to any governmental
examiner “who examines or has
authority to examine™ such bank.
Section 213 of title 18, United States
Code, in turn, prohibits a governmental
bank examiner from accepting a loan
from “any bank, corporation,
association or organization examined by
him or from any person connected
therewith." Executive Order 11222
prohibits Federal employees from
having direct or indirect financial
interests that conflict substantially, or
appear to conflict substantially, with
their official duties and responsibilities.
To implement the two aforecited Federal
criminal statutes, and to guard against
conflicts of interest or the appearance of
conflicts of interest as required by
Executive Order 11222, the FDIC's
current policy on loans to examiners
prohibits examiners from becoming
obligated on any extension of credit
(including credit extended through the
use of a credit card) by: (1) An insured
State nonmember bank (a bank
examined by the FDIC) or (2) a national
bank (a bank examined by the Office of
the Comptroller of the Currency) or a

State bank which is a member of the
Federal Reserve System (a bank
examined by the Federal Reserve Board)
that is an affiliate of an insured State
nonmember bank, If a merger,
acqulsmon. or other transaction results
in a credit extension to an examiner
being from an insured State nonmember
bank or its affiliate, the obligation has to
be removed unless the FDIC Ethics
Counselor determines that removal
would be an undue hardship on the
employee. When retention is permitted,
the obligation must be paid according to
its existing terms, without any
renegotiation, and the employee is
disqualified from examining and
participating in decisions having an
economic impact on the lender or an
affiliate of the lender.

The proposed amendments to Part 336
concerning loans to examiners would
still be consistent with 18 U.S.C. 212 and
213, would still further the goals of E.O.
11222, would still promote examiner
objectivity, and yet would give greater
deference to the legitimate credit needs
of examiners. The proposed
amendments would liberalize current
policy in four major ways:

1. They would permit examiners to
obtain credit through the use of a credit
card from national banks and State
banks which are members of the Federal
Reserve System (“member banks")
affiliated with an insured State
nonmember bank, provided the total
extension of credit at no time exceeds
$5,000 and is on terms no more
favorable than those available to other
bank customers. Such extension of
credit would be reported to the
examiner's Regional Director and to the
Ethics Counselor. The examiner would
not be disqualified from examining or
participating in any decision having an
impact on an insured State nonmember
bank affiliated with the member bank
issuer. This would be a marked
departure from the current blanket
prohibition against taking out a credit
card from an affiliate of an insured State
nonmember bank.

2. The revision would provide that
when a member bank becomes affiliated
with an insured State nonmember bank
after an extension of credit is made, the
examiner would not be precluded from
continuing to liquidate the extension of
credit pursuant to its terms, without any
renegotiation. In the case of credit
extended through the use of a credit
card where the total extension of credit
exceeds $5,000 at the time of affiliation,
however, the credit card could not be
used again until the existing
indebtedness on the card was, under the
terms agreed to when the card was

issued, reduced to below $5,000, The
examiner with an extension of credit
over $5,000 extended through the use of
a credit card or the examiner with any
extension of credit not extended through
the use of a credit card would be
disqualified from examining the insured
State nonmember bank affiliated with
the lender or from participating in any
decision having an impact on it. As it
stands now, an examiner has to divest
himself/herself of all extensions of
credit which, after their making, become
extensions of credit from affiliates of
insured State nonmember banks unless
the Ethics Counselor decides this would
cause undue hardship. The revision
allows, in all cases, retention of an
extension of credit made by member
bank which subsequent to its making
becomes affiliated with a State
nonmember bank.

3. The revision would provide that
when a member bank converts to or
merges into a State nonmember bank,
any extension of credit made by such
bank to an examiner prior to the
conversion or merger may be retained
and liquidated in accordance with the
original terms of the extension of credit.
In the case of credit extended through
the use of a credit card, however, the
credit card would have to be returned to
the issuer. The existing indebtedness on
the card, though, could be liquidated
under the terms agreed to when the card -
was issued. The examiner would be
disqualified from examining the
resultant insured State nonmember bank
or from participating in any decision
having an impact on it. This revision
departs from present policy since it
allows, in all cases, retention of an
extension of credit from a member bank
which subsequent to the exténsion of
credit's making becomes an insured
State nonmember bank. Present policy
would only allow retention if the Ethics
Counselor determined that divestiture
would cause undue hardship to the
examiner,

4. Finally, the revision would permit a
newly appointed examiner to retain any
outstanding extension of credit from an
insured State nonmember bank and
liquidate it in accordance with its
original terms. In the case of credit
extended through the use of a credit
card, however, the credit card would
have to be returned to the issuer. The
existing indebtedness on the card,
though, could be liquidated under the
terms agreed to when the card was
issued. Further, a newly appointed
examiner would be allowed to retain
any outstanding extension of credit from
a member bank affiliated with an
insured State nonmember bank if it is
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liquidated in accordance with its
original terms. In the case of credit
extended through the use of a credit
card where the total extension of credit
exceeds $5,000, however, the credit card
could not be used again until the
existing indebtedness on the card was,
under the terms agreed to when the card
was issued, reduced to below $5,000. A
loan would be “outstanding” if it was
made prior to the date on which the new
appointee officially commenced
employment by reporting for duty. When
the newly appointed examiner remains
obligated on an extension of credit
(other than credit extended through the
use of a credit card, the total extension
of which is $5,000 or less and is on terms
no more favorable than those available
to other bank customers), the examiner
would be disqualified from examining or
participating in any decision having an
impact on the lender or its affiliate.
Currently, the FDIC has no written
policy in this area. The Ethics Counselor
decides, on a case-by-case basis,
whether divestiture of existing
indebtedness is required. Normally,
however, a newly appointed examiner is
not required to relocate any existing
indebtedness.

The proposed amendments have been
reviewed and approved by the
Department of Justice (“DOJ"). All
changes in FDIC regulations concerning
loans to examiners must be reviewed
and approved by the DOJ in order to
insure that the changes do not violate
sections 212 and 213 of title 18 of the
United States Code (18 US.C. 212 and
213), statutes which DOJ is responsible
for enforcing. These two sections of the
United States Code impose certain
limitations on the types of credit an
examiner can obtain.

Since the proposed amendments to
Part 336 under consideration only affect
FDIC examiners, the proposed changes
will not affect the recordkeeping or
reporting requirements or the
competitive status of insured State
nonmember banks. Because of this
neither a cost-benefit analysis nor a
small bank impact statement was
prepared.

Interested persons are elso invited to
comment on the manner in which the
FDIC should treat demand loans
maintained by examiners and assistant
examiners with affiliates of insured
State nonmember banks; these
comments should be in light of the intent

behind the amendments proposed
herein.

The proposed revision of Part 336
would amend Part 336 as follows:

§ 336.735-11 [Amended]

1. Paragraph (i) of § 336.736-11(b)(5),
which currently reads as:

(b) L

(5) * k »

(i) A Corporation examiner or
assistant examiner may not accept any
gratuity from, or accept or become
obligated on any extension of credit
(including credit extended through the
use of a credit card) by an insured State
nonmember bank or its affiliate.

would be amended to read:
): E
(5) - "

(i) A Corporation examiner or
assistant examiner may not, after his or
her appointment, directly or indirectly
accept or become obligated on any
extension of credit, including credit
extended through the use of a credit
card, from an insured State nonmember
bank. Further, a Corporation examiner
or assistant examiner may not, after his
or her appointment, directly or indirectly
accept or become obligated on any
extension of credit from a member bank
affiliated with an insured State
nonmember bank unless the credit is
extended through the use of a credit
card, does not exceed $5,000 at any time,
and is on terms no more favorable than
those available to other bank customers.
An examiner who has received an
extension of credit through the use of a
credit card permitted by this subsection
shall net be disqualified from
participating in any examination of or
any decision having an impact on an
insured State nonmember bank
affiliated with the bank which issued
the card.

- . - -

§336.735-13 [Amended]

2. Subparagraph (7) of § 336.735-13(a),

which currently reads:
8 * "

(7) In the evenl a merger, acquisition,
or other transaction results in the
existence of a credit extension
prohibited by § 336.735-11(b)(5](i), (ii),
or (iii), the obligation will be removed
unless the Ethics Counselor determines
that removal would be undue hardship
on the employee. In such cases, the
obligation will be paid according to its

existing terms, without any
renegotiation, and the employee will be
disqualified under § 336.735-13(a) from
participating in decisions having an
economic impact on the lender, or any
affiliate of the lender. If the employee is
an examiner or assistant examiner, he

or she will not be permitted to examine -
the lender or an insured State
nonmember bank affiliated with the

lender.
would be amended to read:
[a) - hx

(7) If a merger, acquisition, or other
transaction results in a credit extension
to an examiner or assistant examiner
prohibited by § 338.735-11(b}(5}(i). that
extension of credit may be retained if it
is liquidated under its original terms,
without any renegotiation. In the case of
credit extended through the use of a
credit card issued by an insured State
nonmember bank, however, the credit
card must be returned ta the insured
State nonmember bank. The existing
balance of indebtedness on the card,
however, may be liquidated under the
terms agreed to when the card was
issued. In the case of credit extended
through the use of a credit card issued
by a member bank affiliated with an
insured State nonmember bank where
the total extension of credit exceeds
$5,000, the credit card may not be used
again until the existing indebtedness on
the card is, under the terms agreed to
when the card was issued, reduced to
below $5,000. if a merger, acquisition, or
other transaction results in a credit
extension to an examiner or assistant
examiner prohibited by § 336.735-
11{b)(5)(i) and that extension of credit is
retained in accordance with this
subsection, the examiner or assistant
examiner is disqualified from examining
or participating in any decision having
an impact on the insured State
nonmember bank lender or its affiliate.
If a merger, acquisition, or other
transaction results in the existence of a
credit extension prohibited by § 336.735~
11(b)(5)(ii) or (iii) the obligation will be
removed unless the Ethics Counselor
determines that removal would be an
undue hardship on the employee. When
an obligation prohibited by § 336.735~
11(b)(5)(ii) or (iii) may be retained, the
obligation will be paid according to ils
existing terms, without any
renegotiation, and the employee will'be
disqualified under § 336.735-13(a) from
participating in any examination of, or
any decision having an economic impact
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on the lender or any affiliate of the
lender.

- - * * -

§ 336.735-13 [Amended]

3. Subparagraph (8) of § 336.735-13(a),
which currently reads:

(8] e -

(8) An examiner or assistant examiner
may become obligated on any extension
of credit (including credit extended
through use of a credit card) by a bank
other than an insured State nonmember
bank if—

(i) The lending bank is not affiliated
wi:]h an insured State nonmember bank;
an

(ii) Full disclosure of the obligation
and the date the obligation is fully
repaid is made in writing to the Regional
Director on an official Corporation form
designated for this purpose. The
Regional Director shall also be notified
of the repayment of the obligation. In the
case of a bank credit card, these
disclosure requirements are met if the
Regional Director is notified in writing
of the date of receipt of the card, the
name of the bank acting as principal,
and the date of the discontinuance if the
card is destroyed or returned to the
bank. Regional Directors will forward
copies of the disclosures by examiners
or assistant examiners to the Ethics
Counselor.

L - - LS

would be amended to read:

a".

(8) An examiner or assistant examiner
who is newly appointed may remain
obligated on any outstanding extension
of credit from an insured State
nonmember bank if the obligation is
liquidated under its original terms,
without any renegotiation. In the case of
credit extended through the use of a
credit card, however, the credit card
must be returned to the insured State
nonmember bank, The existing balance
of indebtedness on the card, however,
may be liguidated under the terms
agreed to when the card was issued.
Further, an examiner or assistant
examiner who is newly appointed may
remain obligated on any extension of
credit from a member bank affiliated
with an insured State nonmember bank
if the obligation is liquidated under its
original terms, without any
renegotiation. In the case of credit
extended through the use of a credit
card where the total extension of credit
exceeds $5,000, however, the credit card
may not be used again until the existing
indebtedness on the card is, under the
terms agreed to when the card was
issued, reduced to below $5,000. An

extension of credit would be
“outstanding” if it was made before the
date on which the new appointee
officially commenced employment by
reporting for duty. When the newly
appointed examiner or assistant
examiner remains obligated on an
extension of credit (other than an
extension of credit extended by a
member bank through the use of a credit
card, the total extension of which does
not exceed $5,000 and is on terms no
more favorable than those available to
other customers), he or she is
disqualified under § 336.735-13 from
participating in any examination of or
any decision having an impact on the
lender or an affiliate of the lender. An
examiner or assistant examiner may
not, after his or her appointment,
directly or indirectly become obligated
on any extension of credit (including
credit through the use of a credit card)
from an insured State nonmember bank,
An examiner or assistant examiner may
not, after his or her appointment,
become obligated on an extension of
credit from an affiliate of an insured
State nonmember bank unless the
extension of credit is extended through
the use of a credit card, does not exceed
$5,000 at any time, and is on terms no
more favorable than those available to
other bank customers. Full disclosure of
any obligation to a bank and the date
the obligation should be Fully repaid
must be made in writing to the Regional
Director on an official Corporation form
designated for the purpose. The
Regional Director shall also be notified
of the repayment of the obligation. For
bank credit cards, these disclosure
requirements are met if the Regional
Director is notified in writing of the date
of receipt of the card, the name of the
bank acting as principal and the date of
the discontinuance if the card is
destroyed or returned to the bank.
Regional Directors will immediately
forward copies of the disclosures by
examiners or assistant examiners to the
Ethics Counselor. All disclosure
statements received by Regional
Directors shall be treated as
confidential. The information on the
disclosure statements submitted to a

Regional Director shall also be reported

on annual disclosure statements
submitted to the Ethics Counselor. The
Ethics Counselor shall treat all
disclosure statements as confidential,

- - * - *

By order of the Board of Directors dated
August 25, 1980,

Hoyle L. Robinson,
Executive Secretary.

" [FR Doc. 80-27406 Filed 9-4-80; 8:45 am)]

BILLING CODE 6714-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 249

[Release No. 34-17101]

Registration of Municipal Securities
Dealers

AGENCY: Securities and Exchange
Commission,

AcTION: Withdrawal of proposed
amendment to form,

SUMMARY: The Commission is
withdrawing a proposed amendment to
Form MSD, the registration form used by
municipal securities dealers which are
banks or separately identifiable
departments or divisions of banks. The
amendment would have explicitly
required a bank municipal securities
dealer to list on the form all members of
its board of directors, and the directors
of its parent bank holding company, if
any.

EFFECTIVE DATE: September 5, 1980.

FOR FURTHER INFORMATION CONTACT:
Thomas G. Lovett, Office of Self
Regulatory Oversight, Division of
Market Regulation, Securities and
Exchange Commission, 500 North
Capitol Street, Washington, D.C. 20549,
(202) 272-2411. s

SUPPLEMENTARY INFORMATION: In a
companion release ! issued today, the
Commission is adopting certain
amendments to Form MSD, the form
used by municipal securities dealers
which are banks or separately
identifiable divisions or departments of
banks. As part of this action, the ’
Commission is withdrawing a proposed
amendment to the instruction to item 6
of Form MSD.,

The proposed amendment would have
explicitly required a bank municipal
securities dealer to list on Form MSD all
members of its board of directors, and
the directors of its parent holding
company, if any, in response to a
request for disclosure of persons directly
or indirectly controlling the municipal
securities tealer. For the reasons stated
in the companion release, the
Commission is withdrawing the
proposed amendment to the instruction
to item 6.

By the Commission.
George A. Fitzsimmons,
Secretary.
August 28, 1980,
{FR Doc. 80-27292 Filed 8-4-80; 8:45 am|
BILLING CODE 8010-01-M

'Securities Exchange Act Release No. 17100
(August 28, 1980).
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. 80N-0322]

Exemptions From Food Labeling
Requirements for Food Labeling
Experiments

AGENCY: Food and Drug Administration,
ACTION: Proposed rule.

suMMARY: The Food and Drug
Administration (FDA) is proposing a
procedure under which a firm that
undertakes a labeling experiment may
be exempted from certain requirements,
This action would encourage industry to
participate in authorized labeling
experiments.

DATE: Comments by November 4, 1980.

ADDRESS: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Raymond E. Newberry, Bureau of Foods
(HFF-314), Food and Drug
Administration, 200 C St. SW.,
Washington, DC 20204, 202-245-1428.
SUPPLEMENTARY INFORMATION: In the
Federal Register of December 21, 1979
(44 FR 75980), the Food and Drug
Administration (FDA), the Department
of Agriculture (USDA), and the Federal
Trade Commission announced their
tentative positions on a variety of food
labeling issues. The agencies announced
that FDA would conduct a research
program, supported by USDA, to help
decide what labeling format is the most
comprehensible to consumers, The
notice further stated that “the agencies
encourage industry to experiment
voluntarily, under controlled conditions
and in collaboration with FDA and
USDA, with graphics and other formats”
for presenting nutrition and other
information on or off the label that is
consistent with the current gquantitative
system (44 FR 76015). Some experiments
may require exemplions from the
current requirements governing nutrition
labeling and other related food labeling
regulations. Accordingly, FDA is
proposing a procedure under whicha
firm that undertakes a labeling
experiment may be exempted during the
duration of the experiment from the
requirements in §§ 101.9, 101.25, 105.66,
105.67, and 105.69 (21 CFR 101.9, 101.25,
105.86, 105.67, and 105.69).

In the Federal Register of July 8, 1980
(45 FR 45962), FDA announced its intent
to undertake, in cooperation with FTC

and USDA, a comprehensive research
program to develop alternative food
label formats. As part of that research
program, a series of public meetings will
be held starting October 6, 1980 to solicit
industry and others’ participation in
design and testing of new labeling
formats. It is anticipated that most
labeling experiments sanctioned by FDA
under the criteria presently being
proposed will take place in the context
of this research program. However, this
proposal also recognizes that some
labeling experiments in advance or
outside the context of the upcoming
research program might provide useful
information to the agencies, and so is
not limited to the labeling research plan
discussed in the July 8, 1980 notice.

Any firm that intends to unidertake a
lebeling experiment which requires
exemptions from §§ 101.9, 101.25, 105.66,
105.87, and 105.69 should submit to FDA
a written proposal containing the
following information:

1. A description of the labeling format
to be tested;

2. A statement of the criteria to be
used in the experiment for assigning
foods to categories (e.g. nutrient values
defining "low” and “reduced");

3. A draft of the material to be used in
the store, e.g., shelf tags, booklets,
posters, etc.;

4, The dates on which the experiment
will begin and, together with a
commitment not to continue the
experiment beyond the termination date
without FDA approval and to conclude
the experiment, if necessary, upon
request by FDA following the passage of
new food labellng‘le islation;

5. The geographic local in which the
experiment is to be conduced;

6. The mechanism to measure the
effectiveness of the experiment;

7. The method for providing
consumers with required nutrition and
other labeling information that is
exempted from the label during the
experiment;

8. The method by which the actual
nutritional characteristics of foods for
which a claim is made will be
determined;

9. A commitment to report the results
of the experiment to FDA promptly; and

10. A statement of the sections of the
regulations for which an exemption is
sought.

FDA will review the proposal, consult
with USDA if necessary, and comment
on it if appropriate. The agency
recognizes that the preparation of such
experiments is difficult, and it is
prepared to meet with firms desiring to
undertake experiments in order to
provide them with assistance. However,
because of the agency's workload, it

" 105.69 of this chapter.

may take a period of time before a
proposed experiment is reviewed and
authorized. Firms should take this fact
into consideration in planning
experiments.

In deciding whether to approve a
proposed experiment, the agency may
consider whether a similar experiment
is being conducted by one or more other
firms and if so, whether an essentially
repetitive experiment will provide
significant additional information
regarding nutrition and other food
information formats. In those caes when
firms propose different approaches for
providing consumers with the same type
of information, FDA may establish
criteria for categories, (e.g., numerical
values which define “low" and
“reduced") in the interests of uniformity
and of relieving consumer confusion.

Authorization to undertake an
experiment will be given by FDA in
writing. A copy of the proposal, agency
comments, correspondence, memoranda
of meetings and telephone calls
concerning the proposal, and the
agency’s authorization letter will be
place on file in the Haring Clerk's office
when an experiment is approved.

The agency had determined under 21
CFR 25.24(b)(12) (proposed December
11, 1979; 44 FR 71742), that this action is
of a type that does not individually or
cumulatively hve a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(n),
403(a), 701(a), 52 Stat. 1041 as amended,
1047 as amended, 1055 (21 U.S.C. 321(n},
343(a), 371(a)}) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1}, it is proposed
that Part 101 be amended by adding new
§ 101.108 to read as follows:

§ 101.108 Temporary exemptions for
purposes of conducting authorized labeling
experiments.

(a) In the Federal Register of
December 21, 1979 (44 FR 75990), the
Food and Drug Administration, the
Department of Agriculture, and the
Federal Trade Commission announced
their tentative positions on a variety of
food labeling issues. The agencies
announced that they encouraged
industry to experiment voluntarily,
under controlled conditions and in
collaboration with FDA and USDA, with
graphics and other formats for
presenting nutrition and other
information that is consistent with the
current quantitative system in §§ 101.9
and 101.25 and § § 105.66, 105.67, and
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(b) Any firm that intends to undertake
a labeling experiment that requires
exemptions form certain requirements in
§§ 101.9 and 101.25 and §§ 105.66,
105.67, and 105.69 of this chapter should
submit a written proposal containing the
following information:

(1) A description of the labeling
format to be tested;

(2) A statement of the criteria to be
used in the experiment for assigning
foods to categories (e.g., nutrient values
defining “low" and “reduced"”);

(3) A draft of the material to be used
in the store, e.g., shelf tags, booklets,
posters, etc.;

(4) The dates on which the experiment
will begin and end, together with a
commitment not to continue the
experiment beyond the termintion date

“without FDA approval and to conclude
the experiment, if necessary, upon
requst by FDA following the passage of
new food labeling legisltion;

(5) The geographic locale in which the
experiment is to be conducted;

(6) The mechanism to measure the
effectiveness of the experiment;

(7) The method for providing
consumers with the required nutrition
and other labeling information that is
exempted from the label during the
experiment;

(8) The method by which the actual
nutritional characteristics of foods for
which a claim is made will be
determined;

{9) A commitment to report the results
of the experiment to FDA promptly; and

(10) A statement of the sections of the
regulations for which an exemption is
sought.

(c) The proposal should be sent to the
Associate Director for Nutrition and
Consumer Science (HFF-200), Food and
Drug Administration, 200 C St., SW.,
Washington, DC 20204.

(d) Approval of the proposal will be
given by FDA in writing. Any
experiment that is undertaken without
an FDA-approved exemption from
existing regulations that would
otherwise be violated will be subject to
regulatory action.

Interested persons may, on or before
November 4, 1980, submit to the Hearing
Clerk (HFA-305), Food and Drug
Administration, rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
comments regarding this proposal. Four
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the Hearing Clerk docket
number found in brackets in the heading
of this document. Received comments
may be seen in the office above between
9 a.m. and 4 p.m., Monday through
Friday.

This action will not result in a
significant regulatory impact, as defined
by Executive Order 12044, because it
imposes no requirements and is entirely
voluntary. The selective nature of these
exemptions will not result in
manufacturing or marketing distortions
because of the limited scope, temporary
nature, and narrowly defined purpose to
be identified for each labeling
experiment.

Dated: August 29, 1980,

Joseph P. Hile,

Associate Commissioner for Regulatory
Affairs.

{FR Doc. 80-27170 Filed 9-4-80; 835 am}

BILLING CODE 4110-00-M

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1928
[Docket H-1128]

Access to Employee Exposure and
Medical Records in Agricultural
Employments; Extension of the
Comment Period

AGENCY: Occupational Safety and
Health Administration of the
Department of Labor (OSHA).

ACTION: Proposed rule; extension of the
deadline for submission of comments
and information.

SUMMARY: This notice extends the
comment period for written responses
on the proposed standard entitled,
"Access to Employee Exposure and
Medical Records in Agricultural
Employments” (45 FR 35298, May 23,
1980).

DATE: Written comments must be
submitted by October 31, 1980,
ADDRESS: Written comments should be
submitted, in quadruplicate, to the
Docket Officer, Docket No. H-112B,
Room S-6212, U.S. Department of Labor,
Occupational Safety and Health
Administration, 200 Constitution
Avenue, NW,, Washington, D.C. 20210,
(202) 523-7894.

FOR FURTHER INFORMATION CONTACT:
Dr. Flo Ryer, Director, Office of Special
Standards Programs, Directorate of
Health Standards Programs, Room N-
3663, Occupational Safety and Health

‘Administration, 200 Constitutional

Avenue, NW., Washington, D.C. 20210,
(202) 523-7174.

SUPPLEMENTARY INFORMATION: On May
23, 1980, OSHA published in the Federal
Register (45 FR 35298) a notice of
proposed rulemaking entitled, "Access

to Employee Exposure and Medical
Records in Agricultural Employments.”
This proposal would extend the
provisions of OSHA's rule, "Access to
Employee Exposure and Medical
Records" (45 FR 35212; May 23, 1980), to
agricultural employments. In the notice
of proposed rulemaking, OSHA
requested that written comments on the
proposal be submitted by August 21,
1980.

OSHA is extending the comment
period of the proposed regulation to
ensure that all interested parties have
sufficient time to compile data and
prepare comments. The written
comment period is extended to October
31, 1980.

Signed at Washington, D.C,, this 28th day
of August, 1980.

Eula Bingham,

Assistant Secretary of Labor.
{FR Doc. 80-20028 Filed 9-4-80: 8:45 am]
BILLING CODE 4510-26-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL 1592-1]

Proposed Rulemaking on Approval of
Colorado State Implementation Plan
(SIP)

AGENCY: Environmental Protection

Agency.

ACTION: Proposed rulemaking.

SUMMARY: EPA today is proposing to
approve portions of the amended
Colorado State Implementation Plan,
Regulation No. 3 “Regulation Requiring
Air Pollutant Emission Notice, Emission
Permits and Fees." Regulation No. 3 has
been amended to meet the requirements
of Sections 172 and 173 of the Clean Air
Act. <

DATES: Comments due October 6, 1980.

ADDRESSES: Comments should be
addressed to: Robert R. DeSpain, Chief,
Air Programs Branch, Environmental
Protection Agency, 1860 Lincoln Street,
Denver, Colorado 80295, (303) 837-3471.

Copies of the materials submitted by
the Governor of Colorado and comments
received on this proposal may be
examined during normal business hours
at:

Environmental Protection Agency, Air
Programs Branch, Region VIII, Suite
200, 1860 Lincoln Street, Denver,
Colorado 80295.

Environmental Protection Agency,
Public Information Reference Unit,
Room 2922 (EPA Library), Mail Code
PM-213, 401 M Street, SW.,
Washington, D.C. 20460,
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FOR FURTHER INFORMATION CONTACT:
Eliot Cooper, Air Programs Branch,
Environmental Protection Agency, 1860
Lincoln Street, Denver, Colorado 80295,
(303) 837-3711.

SUPPLEMENTARY INFORMATION:
Background

In our October 5, 1979 Final
Rulemaking (44 FR 57405 and 57406) on
the Colorado SIP, EPA noted the
following deficiencies in Colorado's
requirements for permits to construct for
major sources and modifications
(Regulation No. 3).

1. The State statutory requirements for
the automatic issuance of an emisson
permit when statutorily defined time
limits have been exceeded is
inconsistant with the requirements of
Sections 110 and 173 of the Act. EPA
stated that all permits issued for this
reason will be invalid and disapproved
that portion of Regulation No. 3.

2. The exemption for sources
increasing emission by less than 10%
could exempt major modification for
new source review and therefore, it is
inconsistent with Sections 171 and 172
of the Act.

3. The exemption from offset
requirements in nonattainment areas for
sources with "actual” emissions less
than the 50 tons per year, 1,000 pounds
per day or 100 pounds per hour cutoffs
must be revised to be “allowable"
emissions.

4. As required by Section 173(1)(A),
offsets, in addition to being greater than
one-for-one, must represent reasonable
further progress, when considered with
the revised plan.

5. The definition of “source" and
“facility" must be the same as defined
by EPA’s Emission Offset Interpretative
Ruling (44 FR 3274, January 16, 1979).

6. “Significant” as defined in Section
(D)(3)(d) must be the same as defined by
EPA's Emission Offset Interpretative
Ruling, Section (II)(D).

7. It did not provide for a program
consistent with Section 172(b)(11)(A) of
the Act.

With the exception of the first
deficiency EPA conditionally approved
Regulation No. 3 with the understanding
that these deficiencies would be
satisfied by March 1, 1980 (44 FR 57428
and 45 FR 7802).

State Submittal

On June 20, 1980, the Governor of
Colorado submitted to EPA the
following amended rules:

Repeal and repromulgation of
regulation No. 3 “A Regulation Requiring
Air Pollutant Emission Notice, Emission
Permits and Fees."

Revisions to common provisions
regulation as they relate to changes in
Regulation No. 3.

Regulation No. 3, in general, requires
emission offsets and lowest achievable
emission rate technology (LAER) for
major new sources and modifications
that will significantly affect -
nonattainment areas. It also provides for
banking of offsets and alternative
emission reductions (“bubble").

Regulation No. 3 was written from
both the Emission Offset Interpretative
Ruling and EPA's September 5, 1979,
proposed changes (44 FR 51924) to this
ruling. In meeting the combination of the
old and new requirements, Regulation
No. 3 is not less stringent than would be
allowed under either the old or new set
of requirements. However, on August 7,
1980 (45 FR 526786), EPA promulgated
final rules amending the Emission Offset
Interpretative Ruling and the new source
review regulation. Since the State will
have nine months to submit regulations
consistent with the recent rules, EPA is
not proposing to disapprove any portion
of the State's regulation which is
consistent with previous guidance, but
not consistent with the recent
promulgation.

Proposed Action

The automatic issuance of a permit
when statutorily defined time limits
have been exceeded was disapproved in
our October 5, 1979, Final Rulemaking.
This provision remained unchanged in
the revised Regulation No. 3. A
legislative amendment will be needed
before this deficiency can be remedied.

EPA finds the amended rules have
resolved deficiencies 2 through 7.
However, in amending these rules the
Colorado Air Quality Control
Commission made additional changes to
Regulation No. 3 which EPA finds
unacceptable, These changes are as
follows:

1. Section IV.D.2.b.ii.(G) exempts from
the major modification definition, a
*change of an existing oil-fired or gas-
fired boiler to use of an coal/oil mixture,
shale oil, or coal-derived fuels provided
that such change would not interfere
with reasonable further progress (RFP)
towards attainment of any National
Ambient Air Quality Standard."

EPA is proposing to disapprove this
exemption since it does not include a
requirement that the source was capable
of accommodating such a change prior
to December 21, 1976.

2. Section IV.D.2.b.iii., Major
Modification and the definition of major
stationary source in the Common
Provisions Regulation provide that
fugitive emissions of particulate matter
from any of the 286 listed source

categories will be excluded in
determining whether a source is major,
even though quantifiable, if the owner or
operator of the source demonstrates to
the satisfaction of the Colorado Air
Pollution Control Division that such
emissions are of a size and substance
that will not adversely affect public

_health or welfare.

EPA is proposing to disapprove this
exclusion based on size and substance
of particulate matter since this
demonstration regarding public health
impact cannot be made with the health
effects data now available. At this time,
it is EPA’s position that particulate
matter, regardless of size and substance,
shall be included in the applicability
determination, since the existing
National Ambient Air Quality Standard
(NAAQS) for total suspended
particulates (TSP) was extablished to
protect public health and does not
provide for this type of exemption. The
particulate standard is currently being
reviewed and the possibility of a new
size specific standard exists. However,
until the review of the particulate
standard is complete, 1981, EPA is
proposing to disapprove this exemption.
In addition, even if such an exemption
were permissible under existing federal
standards and regulations, this portion
of the regulation provides no criteria for
the Division's decision, and thus, is too
vague to be acceptable.

3. Under Section IV.H.6., the Division
may grant an applicant a period greater
than six months to bring a source into
compliance. EPA is proposing to
disapprove this extension since it would
not meet the requirements of Section
110(i) of the Act.

4, Regulation No. 3 also lacked a
definition of a “reconstruction.” In our
Emission Offset Interpretative Ruling,
EPA defines “reconstruction™ as
improvements at an existing source
which equal 50% or more of the capital
cost for replacing the source.

The Administrator included this
approach in accordance with
Congressional intent to subject new
construction in nonattainment areas to
requirements such as LAER even though
a replacement of an older unit would
result in a net reduction from previous
emission levels.

This was premised on the fact that
nonattainment areas require very
stringent permitting procedures to
overcome the inertia of the
nonattainment problem. Having a
reconstruction provision would promote
maximum air quality improvements by
requiring more construction projects to
meet LAER and bring other sources in
the State under common control into
compliance with the attainment plan.
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If any major source is "reconstructed”
in a nonattainment area in Colorado and
escapes review under Section IV.D.2.,
Requirements Applicable To Non- _
attainment Areas, its State permit will
not be deemed valid by EPA and will be
subject to enforcement action.

5, Section IV.D.2.(iii)(AA) requires
fugitive emissions being regulated under
Regulation No. 6, Standards of
Performance for New Stationary
Sources, and Regulation No, 8, The
Control of Hazardous Air Pollutants, to
be included in the determination of
whether a major modification has
occurred. This provision also appears in
the definition of Major Stationary
Source in the Common Provisions
Regulation.

EPA has provision which appears in
the definition of “potential to emit” and
provides that fugitive emissions shall be
included in determining “potential to
emit” for any stationary source being
regulated under Section 111. New
Source Performance Standards (NSPS),
and Section 112, National Emission
Standards for Hazardous Pollutants
(NESHAPS). Colorado's Regulation No.
6 and No. 8 are not up to date with
current additions to EPA's NSPS and
NESHAPS regulations and therefore,
sources could be exempted from review
under IV.D.2 until the State updates
their regulations.

Therefore, if any source escapes
review under Section IV.D.2. because its
fugitive emissions were not subject to
Regulation No. 6 or No. 8, even though
EPA had made revisions to NSPS or
NESHAPS, which apply to the source,
the State permit will be deemed invalid
by EPA, and the source will be subject
to enforcement action.

EPA today solicits comments on our
proposed disapproval of these
additional changes.

Section IV.D.2.b.(ix) provides that _
with respect to sources locating in
nonattainment areas without an
approved implementation plan or a plan
which is “incomplete,” the significant
net increase in potential to emit,
provided for in Major Modifications,
Section IV.D.2.b., shall be determined
only with respect to increases and
decreases that have occurred at the
particular piece of process equipment
which has been modified (i.e., the
"bubble concept” shall be applied only
to the individual piece of process
equipment (facility) rather than to the
entire stationary source).

In EPA'’s final new source review
regulations published on August 7, 1980,
this distinction between complete and
incomplete SIPs has been eliminated.
Therefore, this provision in the State
regulation is no longer necessary, since

the dual definition now applies across
the entire nonattainment area.

Regulation No. 3 also has provisions
for banking of emission offsets and the
“bubble" approach. In both provisions,
SIP revisions are required. EPA will
base our approval of these SIP revisions
on the demonstration of RFP for
banking, and conformity with the
conditions set forth in our Alternative
Emission Reduction Options Policy
Statement (“Bubble Policy,” December
11, 1979, Federal Register).

Although EPA has noted these
additional deficiencies in Regulation No.
3 and set forth conditions when EPA
would take necessary enforcement
action should invalid State permits be
issued, we do find Regulation No. 3 to be
adequate to satisfy the requirements of
Sections 172 and 173 of the Act.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore, subject to
the procedural requirements of the
Order or whether it may follow other
specialized development procedures,
EPA labels these other regulations
“specialized.” I have reviewed this
regulation and determined that itis a
specialized regulation not subject to the
procedural requirements of Executive
Order 12044,

This notice of proposed rulemaking is
issued under the authority of Sections
110, 172, and 173 of the Clean Air Act as
amended.

Dated: July 29, 1680.

Gene A. Lucero,

Deputy Regional Administrator.
[FR Doc. 80-27152 Filod 9-4-80; 8:45 am}
BILLING CODE 6560-01-M

40 CFR Part 52
[FRL 1597-4)

California State Implementation Plan
Revision: Sacramento Valley Air Basin
Nonattainment Area Plan

AGENCY: Environmental Protection
Agency.
AcTION: Notice of proposed rulemaking.

SUMMARY: Revisions to the California
State Implementation Plan (SIP) were
submitted to the Environmental
Protection Agency (EPA) by the
Governor’s designee. These revisions
consist of a Control Strategy and
regulations for the Sacramento Valley
Air Basin and constitute the
Nonattainment Area Plan (NAP) for
ozone (Os), carbon monoxide (CO) and
total suspended particulates (TSP). This
air basin includes the following
Counties: Butte, Colusa, Glenn,
Sacramento, Sutter, Tehama, Yuba,

Yolo, and portions of Placer, Solano, and
Shasta. The intended effect of the
revisions is to meet the requirements of
Part D of the Clean Air Act, as amended
in 1977, Plan Requirements for
Nonattainment Areas" for the Air Basin.

This notice addresses only those
portions of the SIP revisions concerning:
Butte, Placer, Sacramento, Solano,
Sutter, Yolo, and Yuba Counties. A
separate Federal Register notice will
address the remaining portions of the
revisions concerning Colusa, Glenn,
Tehama, and Shasta Counties.

The EPA invites public comments on
the SIP revision, the identified
deficiencies, the suggested corrections
and associated proposed deadlines, and
whether the overall NAP or certain
portions of the NAP should be approved,
conditionally approved, or disapproved,
especially with resect to the
requirements of Part D of the Clean Air
Act.

DATES: Comments may be submitted up
to October 6, 1980.

ADDRESSES: Comments may be sent to:
Regional Administrator, Attn: Air and
Hazardous Materials Division, Air
Technical Branch (A-4-2), Regulatory
Section, Environmental Protection
Agency, Region IX, 215 Fremont Street,
San Francisco, CA 94105.

Copies of the proposed SIP revision
and EPA's associated evaluation report
are contained in Document File NAP-
CA-16 and are available for public
inspection during normal business hours
at the EPA Region IX Office at the above
address and at the following locations:
Air Resources Board, 1102 “Q" Street,

P.O. Box 2815, Sacramento, CA 95812.
Butte County Air Pollution Control

District, 316 Nelson Avenue, Oroville,

“CA 95965.

Butte County Association of
Governments, 1859 Bird Street,
Oroville, CA 95965.

Placer County Health Department ,
11491 “"B” Avenue, Auburn, CA 95603.

Sacramento County Air Pollution
Control District, 3701 Branch Center
Road, Sacramento, CA 95827.

Sacramento Regional Area Planning
Commission, 800 “H" Street; Suite 300,
Sacramento, CA 95814,

Sutter County Air Pollution Control
District, 142 Garden Way, Yuba City,
CA 95991.

Yolo-Solano Air Pollution Control
District, P.O. Box 1008, Woodland, CA
95659.

Yuba County Air Pollution Control
District, 938 14th Street, Marysville,
CA 95901.

FOR FURTHER INFORMATION CONTACT:

Douglas Grano, Chief, Regulatory

Section, Air Technical Branch, Air and
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Hazardous Materials Division,
Environmental Protection Agency,
Region IX, 215 Fremont Street, San
Francisco, CA 94105, (415) 556-2938.

Supplementary Information:

EPA Proposed Actions

The portions of the Sacramento Valley
Air Basin (SVAB) NAP for the seven
counties addressed in this notice have
been evaluated for conformance with
Part D of the Clean Air Act. This notice
provides a description of the NAP,
summarizes the applicable Clean Air
Act requirements, compares the NAP to
those requirements, and proposes
approval, conditional approval, or
disapproval for portions of the NAP
concerning the seven counties.

EPA's review indicates that the
portions of the SVAB NAP concerning
these seven counties are consistent with
the Part D requirements, with certain
exceptions, as noted below, EPA is
proposing to approve the consistent
portions and incorporate them into the
SIP,

Certain portions of the NAP for the
seven counties contain minor
deficiencies with respect to Part D. EPA
is proposing to approve these portions
and incorporate them into the SIP, with
the condition that each minor deficiency
be corrected by a specified deadline.
The portions of the NAP containing
minor deficiencies for each county/
nonattainment pollutant are as follows:

Butte/CO—annual report and permit
program; Butte, Sutter, and Yuba/Os—
legally enforceable measures and permit
program; Placer, Sacramento, Solano,
and Yolo/Os; and CO—emission
inventory, emission reduction estimates,
permit program, resources, and
extension requirements for volatile
organic compounds; Sacramento/TSP—
emission inventory, modeling,
altainment provision, reasonable further
progress, legally enforceable measures,
annual report, permit program, and
resources.

Portions of the NAP for Oy in Placer,
Sacramento, Solano and Yclo Counties
and for CO in Sacramento County
constitute major deficiencies with
respect o Part D. The major deficiencies
are the result of the lack of legal
authority from the California State
Legislature to implement a vehicle
emission control inspection and
maintenance program in the Sacramento
Metropolitan Area. Therefore, the
following portions of the NAP for these
four counties are proposed to be
disapproved: legally enforceable
measures and extension requirements.

EPA is proposing in this notice to
conditionally approve the Butte, Sutter,

and Yuba County portions of the NAP.
In addition, EPA is proposing to
conditionally approve the portion of the
NAP concerning TSP in Sacramento
County. Upon final rulemaking, this
additional approval would be sufficient
to lift the construction sanction in Butte,
Sutter, and Yuba Counties and, with
respect to TSP only, in Sacramento
County.

However, EPA is also proposing in
this notice to disapprove the portions of
the NAP concerning O, in Sacramento,
Yolo, and portions of Placer and Solano
Counties and CO in Sacramento County.
This disapproval action would result in
the continuation of the construction
prohibition on certain sources in the
parts of these four counties that are
within the

Background

New provisions of the Clean Air Act,
amended in August 1977, Pub. L. No. 95-
95, require States to revise their SIPs for
all areas that do not attain the Naitonal
Ambient Air Quality Standards
(NAAQS).

On April 4, 1979 (44 FR 20372), EPA
published a General Preamble for
Proposed Rulemaking on Approval of
Plan Revisions for Nonattainment
Areas. In addition, EPA published

Supplements to the General Preamble on_

July 2, August 28, September 17 and
November 23, 1978 (44 FR 38583, 50371,
53761 and 67182). The General Preamble
supplements this notice by identifying
the major considerations that will guide
EPA's evaluation of the plan submittal.

The entire Sacramento Valley Air
Basin is currently designated
nonattainment for O; and TSP (except
Glenn County, which is unclassified for
TSP). In addition, Butte and Sacramento
Counties are nonattainment for CO.

In a September 24, 1979 letter, the
California Air Resources Board (ARB)
requested EPA to redesignate (1) Colusa,
Glenn and Shasta (SVAB portion)
Counties to unclassifiable for O; (2)
Tehama County to attainment for Og;
and (3) Tehama, Shasta (SVAB portion),
Butte, Solano (SVAB portion), Sutter,
Yuba and Yolo Counties to
unclassifiable for TSP.

On April 10, 1980 EPA published a
notice in the Federal Register proposing
to approve the requested redesignations.
As a result, EPA is deferring the review
of the portions of the SVAB NAP
concerning O, and TSP plans in those
counties. Action will be taken for those
counties after a final rulemaking notice
on the redesignation request.

Description of Proposed SIP Revisions

On November 13, 1979, the Governor's
designee submitted the SVAB Control

Strategy (Chapter 13 of the
Comprehensive Revisions to the State of
California Implementation Plan for the
Attainment and Maintenance of
Ambient Air Quality Standards) to EPA.
Preparation of the Control Strategy was
coordinated by the Sacramento Regional
Area Planning Commission, Sutter
County Air Pollution Control District
(APCD), Yuba County APCD, Butte
County Association of Governments and
ARB.

The SVAB NAP includes the following
documents: “Sacramento Valley Air
Basin Control Strategy,” (Chapter 13);
locally adopted plans for Butte, Colusa,
Glenn, Shasta, Sutter and Yuba County
APCDs; a plan for the Sacramento
Metropolitan Area (which consists of
Sacramento County and those portions
of Placer, Solano and Yolo Counties
within the Sacramento Air Quality
Maintenance Area); ARB staff reports
on each plan; SIP Revision for TSP in the
SVAB; ARB Resolutions concerning
county plans and TSP Revision; rules
adopted and amended concerning these
APCDs; the ARB EKMA /Isopleth
Analysis; and Notices of Public
Hearings for this SIP revision.

However, as discussed above, EPA is
deferring action on that portion of the
November 13, 1979 submittal concerning
O; plans for Colusa, Glenn, Shasta and
Tehama County APCDs. A separate
Federal Register notice will address that
portion of the November 13 SIP revision.

Chapter 13 provides a summary of the
pollutant control strategy for the SVAB

" and identifies and discusses which

portions of the NAP meet Clean Air Act
requirements.

The plans for Butte, Sutter, and Yuba
Counties, and the Sacramento
Metropolitan Area, addressed in this
notice consist of the following major
components:

—A basic description of the
nonattainment area including
topography, air monitoring network and
air quality standards;

—A list of the Federal NAP
requirements;

—A discussion of the public
participation process;

—A discussion of the control
measures selected for the purpose of
reducing pollutant emissions;

—A list of future requirements and
recommendations;

—A discussion of the impacts of
pollutants on public health, and on
vegetation and materials.

The ARB Staff Reports and
Resolutions provide the following
information:

—A summary of the attainment or
nonattainment status for each pollutant
in the air basin;
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—A description of the projected
emission reductions resulting from
implementation of the Control Strategies
contained in the plans.

- The SIP Revision for TSP summarizes
the particulate problem in the air basin
and recommends specific actions.

The major strategies of the NAP to
attain and maintain the O, standard in
the Sacramento Metropolitan Area are:

—California’s motor vehicle standards
on new vehicles;

—An inspection program to reduce
pollution from in-use vehicles;

—Increased control of industrial
sources;

—Transportation measures to reduce
the use of automobiles;

—A program to control new industrial
sources.

The controls listed above that affect
motor vehicle emissions will also aid in
attainment of the CO standard.

Chapter 13 also indicates that
attainment of the TSP standard in the
Metropolitan Area will require the
development of a more extensive plan,

In addition to the November 13, 1979
submittal, this notice considers
amendments to APCD rules submitted
by the Governor's designee prior to
March 1, 1980 which affect the NAP. The
rules being considered in this notice are
listed below with the submittal dates.

Butte County—December 17, 1979

Rule 2.12a—Transfer of Gasoline into
Stationary Storage Containers.

Rule 2.12b—Transfer of Gasoline into
Tank Trucks, Trailers, and Rail Carts,

Rule 2:12c—Storage of Gasoline
Products at Terminals and Bulk Loading
Facilities.

Rule 2,12d—Dry Cleaning.

Rule 2.12f—Architectural Coatings
(November 13, 1979).

Placer County (Mountain Counties Air
Basin portion}—November 13, 1979

Rule 212—Storage of Petroleum
Products.

Rule 217—Cutback Asphalt.

Rule 218—Architectural Coatings.

Rule 215—{Bulk Plant) Transfer of
Gasoline (October 15, 1979).

Rule 218—Organic Solvents (October
15, 1979). '

Rule 212—Storage of Petroleum
Products (October 13, 1977).

Sacramento County—November 13, 1979

Rule 6—Valves and Flanges at
Chemical Plants.

Rule 10—Petroleum Solvent Dry
Cleaning. '

Rule 11—{Amendment) Storage of
Petroleum Products.

Rule 12—Organic Liquid Loading.

Rule 13—Gasoline Transfer into
Stationary Storage Containers.

Rule 14—Transfer of Gasoline into
Vehicle Fuel Tanks.

Rule 16—Architectural Coatings.

Rule 17—Surface Coatings—
Manufactured Metal Parts/Products
(February 25, 1980).

Rule 19—Cutback Asphalt Paving
Materials.

Rule 20—Solvent Degreasing.

Sutter County—November 13, 1979

Rule 2.16—Storage and Transfer of
Gasoline (February 25, 1980).

Rule 2.21—Architectural Coatings.

Rule 2.22—Solvent Degreasing
(February 25, 1980).

Yuba County—November 13, 1979

Rule 2.25—Storage and Transfer of
Gasoline (February 25, 1980).

Rule 2.29—Organic Solvents (October
15, 1979). -

Rule 2.31—Architectural Coatings,

Yolo—Solano County—February 25,
1980

Rule 2.14—Architectural Coatings
(November 13, 1979).

Rule 2.13(h)(8)—Organic Solvents
(December 17, 1979).

Rule 2.21—Vapor Control for Organic
Liquid Transfer and Storage.

Rule 2.21.1—Storage of Organic
Liquids.

Rule 2.24—Solvent Cleaning
Operations (Degreasing).

Rule 2.25—Surface Coating of
Manufactured Metal Parts and Products.

Criteria for Approval

The following list summarizes the
basic requirements for NAPs. The
citations which follow, referring to
portions of the Clean Air Act, provide
the basis for those requirements.

1. An accurate inventory of existing
emissions (172(b)(4)).

2. A modeling analysis indicating the
level of control needed to attain by 1982
(172(a)).

3, Emission reduction estimates for
each adopted control measure (172(a)).

4. A provision for expeditious
attainment of the standards (172(a)).

5. Provisions for reasonable further
progress as defined in section 171 of the
Act (172(b)(3)).

6. Adoption in legally enforceable
form of all measures necessary to
provide for attainment or, in certain
circumstances, where adoption by 1979
is not possible, a schedule for
development, adoption, submittal, and
implementation of these measures
(172(b)(2), (8) and (10)).

7. An identification of an emission
growth increment (172(b)(5)).

8. Provisions for annual reporting with
respect to items (5) and (6) above
(172(b)(3) and (4)).

9. A permit for major new or modified
sources (172(b)(6) and 173).

10. An identification of and
commitment to the resources necessary
to carry out the plan (172(b)[7{].

11. Evidence of public, loca
government, and State involvement and
consultation (172(b)[9)).

12. Evidence that the proposed SIP
revisions were adopted by the State
after reasonable notice and public
hearing (172(b)(1)).

13. For CO and O, SIP revisions that
provide for attainment of the primary
standard later than 1982:

a. A permit program for major new or
modified sources requiring an
evaluation of alternative sites and
consideration of environmental and
social costs (172(b)(11)(A)).

b. A provision for implementation of
all reasonably available control
measures for mobile and transportation
sources (172(a)(2)).

c. A commitment to establish, expand,
or improve public transportation to meet
basic transportation needs {110)(a){3)(B)
and 110(C)(5)(B).

d. In addition to the above, for major
urbanized areas, a specific schedule and
legal authority for implementation of a
vehicle emission control inspection and
maintenance program (172(b){11)(B)).

14. For O, nonattainment areas
requiring an extension beyond 1982, the
revision must also provide for adoption
of legally enforceable regulations to
reflect the application of reasonably
available control technology (RACT) to
those volatile organic compound (VOC)
stationary sources for which EPA has
published a Control Techniques
Guideline by January 1978, and a

. commitment to adopt RACT regulations

for additional sources to be covered by
future guidelines (172(a)(2)). For rural
areas and urban areas that demonstrate
attainment by 1982, only large sources
(more than 100 tons/year emissions)
must be so regulated.
Discussion

The paragraph numbers below
correspond to the Part D NAP
requirements discussed in the preceding
section, CRITERIA FOR APPROVAL,
EPA policy for approval of NAP's
submitted as 1979 SIP revisions, as
discussed in the General Preamble,
differentiates between rural and urban
ozone nonattainment areas. Based on
the definition of a rural area and the
policy, the Butte, Sutter and Yuba
Counties' ozone plans have been
reviewed against the rural requirements,
and the Sacramento Metropolitan Area




Federal Register / Vol. 45, No. 174 / Friday, September 5, 1980 / Proposed Rules

(AQMA) ozone plan has been reviewed
against the urban requirements. As
referenced in the General Preamble,
EPA's minimum requirements for an
approvable 1979 rural ozone plan do not
require that all of the fourteen
CRITERIA FOR APPROVAL listed
above be fully met. However, the rural/
urban distinction does not affect the
CRITERIA with respect to the other
pollutants, CO and TSP, considered in
this notice. Each criterion is discussed in
depth below for: the Sacramento
Metropolitan Area plan submittal, the
Butte, Yuba and Sutter plan submittals
and the TSP plan submittal for
Sacramento County.

In this section the word “plan(s})”
means the overall NAP or portions of
the NAP, specific to certain area(s) and
pollutant(s). As noted in the SUMMARY
Section, EPA reviewed each of the plans
for confermance with the CRITERIA
FOR APPROVAL. Also in this Section,
EPA identifies the portions of each plan
that (1) are approvable, (2] are
conditionally approvable, or (3) contain
a major deficiency which causes
disapproval of that portion of the plan
and the overall plan with respect to Part
D. Where a plan discrepancy is
identified, recommendations for revision
of the plan are specified. As a result of
this analysis, EPA proposes to
disapprove the overall plan for the
Sacramento Metropolitan Area for CO
and Oy, to conditionally approve the
Butte, Sutter and Yuba County plans for
O, and the Butte County plan for CO,
and to conditionally approve the
Sacramento County plan for TSP, all
with respect to Part D requirements.

With respect to the rules submitted,
EPA proposes to approve them (with the
exception of Placer County APCD Rule
212, submitted on October 13, 1977)
since they strengthen the SIP, and they
are consistent with the Clean Air Act,
EPA policy and 40 CFR Part 51. Placer
County APCD Rule 212 (October 13, 1977
submittal) is proposed to be
disapproved.

A. Sacramento Metropolitan
Nonattainment Area

1. Emission Inventory

QOzone and Carbon Monoxide. The
plan includes emission inventories of
hydrocarbons (HC) and CO for a portion
of the nonattainment areas. These plan
inventories were based on emissions
data collected on three summer days in
1976.

Due to the failure of the inventories to
include the entire nonattainment area
and due to the time of year of data
collection, certain source categories may
not be properly represented. Motorcycle

emissions are not included at all. Also,
the documentation and calculations
used in developing the emission
projections are not contained in the SIP
submittal. '

These deficiencies are considered
minor, however, and EPA proposes to
approve this portion of the Os and CO
plans with the condition that the State
submit corrected CO and HC emission
inventories by October 1, 1980. These
corrections must include:

(1) Emissions for the total
nonattainment areas, with adequate
documentation to represent average
daily emissions; :

(2) Motorcycle emissions;

(3) A CO emission inventory which
takes into account winter conditions;

(4) Supporting documentation for
emission factors and projections.

2. Modeling

Ozone. Using a City Specific Empirical
Kinetic Modeling Approach (EKMA), the
plan estimated that attainment of the
NAAQS for O; would require
approximately a 50% reduction in
reactive organic gases. The analysis
included a design value of .19 ppm and
assumed a transport value of .10 ppm.
EPA finds this modeling to be
acceptable for the 1979 plan and
proposes to approve this portion of the
O; plan,

Carbon Monoxide. The plan, as
modified by the State, uses linear
rollback modeling to calculate that
emission reductions of approximately
46% are required to meet the NAAQS for
CO. Rollback is considered an
acceptable modeling technique for the
1979 SIP revision and thus EPA proposes
to approve the modeling portion of the
CO plan.

3. Emission Reduction Estimates

The plan contains two sets of HC
emission reduction estimates for
individual control tactics, One is
calculated as a percent of the base year
emission inventory; another provides
the percent of control per tactic from the
proposed implementation date. These
estimates, however, do not correspond
to the projected emission inventories
nor to the Reasonable Further Progress
(RFP) emission reduction estimates.

Estimated HC emission reductions are
also unclear due to the State's deletion
and revision of several control tactics
contained in the locally adopted plan
and by the fact that the emission
inventory is not for the total
nonattainment area. Further, the 14%
reduction in HC emissions credited to
the implementation of an NSR rule lacks
documentation to substantiate it.

Finally, the plan does not contain any
emission reduction estimates for CO.

EPA proposes to approve the
Emission Reduction Estimates portion of
the Sacramento Metropolitan Area plan
for Os and CO with the condition that
the State submit, by Octaber 1, 1880,
upgraded estimated reductions for both
O, and CO and the supporting
documentation. These estimates must be
for each year through the attainment
year and for each tactic (including the
new source review rule) in the plan for
which implementation is scheduled to
begin prior to July 1, 1982.

4. Attainment Provision

Section 172(a) of the Act requires that
the plan provide for the attainment of
the primary NAAQS as expeditiously as
practicable but naot later than December
31, 1982. However, Section 172(a) also
provides that where the State
demonstrates that the standards for Oy
and/or CO cannot be attained by
December 31, 1982, despite the
implementation of all reasonably
available control measures, an
extension may be granted and the State
must demonstrate attainment by no later
than December 31, 1987,

The plan demonstrates that the Oy
and CO standards cannot be achieved
by December 31, 1982 despite the
implementation of all reasonably
available control measures, and
therefore requests an extension. EPA
finds that the requested extension of the
attainment date for Os and CO is
justified and proposes to grant the
extension.

The submitted plan does not
quantitatively demonstrate attainment
of the O; and CO standards by
December 1987. However, EPA proposes
to approve the attainment portion of the
CO and O, plans for the Sacramento
Metropolitan Area, since the plan
includes a commitment to prepare a 1982
SIP revision that will provide a
quantitative demonstration of
attainment of the Os and CO standards
by December 31, 1987.

5. Reasonable Further Progress (RFP)

Figures 13-1 and 13-2 of Chapter 13 in
the plan submittal represent the annual
incremental reductions needed for
attainment by 1987 of the O; and CO
standards, respectively. This
generalized representation is sufficient
for the 1979 SIP revision, as it addresses
the requirements of Sections 172(b)(3)
and 171(1) of the Act with respect to
reasonable further progress. The RFP
schedule must additionally be supported
by the implementation of a process for
monitoring and verification of
transportation related emission
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reductions, EPA proposes to approve
this portion of the Sacramento
Metropolitan Area O; and CO plans,

6. Legally Adopted Measures/Schedules

The plan does not indicate that all
necessary control measures have been
adopted at the State or local level, as
required by Sections 172(b)(2), 172(b)(8),
and 172(b)(10). Specifically, the plan
fails to contain in legally enforceable
form (1) all of the necessary reasonably
available control technology (RACT) for
volatile organic compound (VOC)
sources, and (2) all reasonably available
control measures identified in the plan
for implementation, including a motor
vehicle emission inspection and
maintenance program, For all other
measures, either adopted control
strategies or schedules and
commitments for strategy development,
adoption and implementation have not
been dubmitted.

The plan must include adoption of
reasonably available control measures
in legally enforceable form. A motor
vehicle emission inspection and
maintenance (I/M) program is a
reasonably available transportation
control measure and is provided for in
the plan, However, due to the absence
of legal authority to implement the I/M
program set forth in the plan because of
the lack of State authorizing legislation,
I/M cannot be considered to be adopted
in legally enforceable form. As a result
of this major deficiency, EPA proposes
to disapprove this portion of the O, and
CO plans and to disapprove the overall
0, and CO plans with respect to Part D
requirements.,

The plan contains 5 transportation
control measures that are presently
found to be reasonable in the
Sacramento Metropolitan nonattainment
area. However, there is no evidence in
the plan that all of these transportation
control measures are currently adopted
or committed for implementation in
legally enforceable form. The
requirements of Section 172(b)(10) are
not met, since the plan does not include
written evidence that the agencies
identified as responsible for
transportation related measures have
formally committed, and where
appropriate, have adopted statutes,
regulations, ordinances or other legally
enforceable documents, to implement
and, where appropriate, enforce the
necessary transportation control
measures, nor have they established
implementation schedules with
milestones dates for planning,
programming, implementing, operating,
enforcing and monitoring each
transportation control measure,
consistent with a demonstration of

reasonable further progress. EPA
proposes to approve this portion of the
0O; and CO plans with the condition that
the State submit the commitments and
schedules discussed above by October
1, 1980.

Sections 172(b)(11)(C), 172(b)(2) and
172(b)(10) require the identification and
implementation of all other reasonably
available control measures (including,
but not limited to, those contained in
Section 108(f) of the Act) necessary to
provide for attainment. The plan does
not contain commitments to implement
expeditiously all measures found to be
reasonably available after analysis
performed in accordance with the
schedule required in Criterion 13 below.
Therefore, EPA proposes to approve this
portion of the O, and CO plans with the
condition that these commitments be
submitted by October 1, 1980,

The O, plan must also include
adopted regulations reflecting RACT for
all applicable stationary source
categories for which EPA has published
a Control Techniques Guideline (CTG)
document by January 1978. As discussed
in detail in Criterion 14, adequate legally
enforceable regulations for 3 of the 15
CTG categories (degreasing operations,
surface coating of cans and coils) have
not been submitted by the State for -
certain counties. EPA has determined
that the absence of such rules is a minor
deficiency because these categories
appear to make up a small portion of the
HC emission inventory. This portion of
the O, plan is therefore proposed to be
approved under the same conditions
stated in Criterion 14. Specifically, EPA
proposes to approve this portion of the
O; plan with the condition that the State
submit by October 1, 1980, adopted rules
consistent with the CTG's, for the 3
stationary source categories mentioned
above, or provide certification that no
sources in these categories exist in the
planning areas,

The plan contains (in Table 13-2)
stationary source control measures for
certain source categories which are not
addressed by the CTG documents
published by EPA, as of January 1978.
These control measures are not adopted
in legally enforceable form, although the
plan contains a commitment that those
measures deemed reasonably available
will be adopted as rules by the
Sacramento, Placer, and Yelo-Solano
APCDs and/or the ARB. EPA proposes
to approve this portion of the O; plan

* with the condition that the State submit

by October 1, 1980 a schedule providing
for the adoption and submittal to EPA of
all such control measure rules as
expeditiously as practicable and not
later than July 1, 1982, Such rules must

be adopted and submitted in accordance

with the schedule, and each annual

report must provide a status of adoption
of such rules.

40 CFR Part 52. In addition to the
proposed rulemaking actions, the
following Federally promulgated
regulations from the Code of Federal
Regulations, 40 CFR Part 52, are
proposed to be rescinded or amended
because they have been replaced by a
revised set of control measures or
regulations contained in the plan, and/
or they have been invalidated by
previous legal action:

Section 52.222—FEXxtensions. Paragraph
(b): The attainment date for the national
standards for carbon monoxide and
photochemical oxidants for the
Sacramento Valley Intrastate should be
changed in accordance with the
submitted plan.

Section 52.233—Review of new
sources and modifications. Paragraph
(b) and subparagraphs (d)(6)(iii),
(d)(8)(vi), (d)(B)(ix), (D)(1)(I)(5),
(8)(1)(vi)(h), and (g)(1)(vi)(7) should be
rescinded when the State adopts and
officially submits approvable New
Source Review regulations; also,
paragraphs (h) and (i) should be
rescinded because they have been
invalidated by the Clean Air Act
Amendments of 1977,

Section 52.238—Attainment dates for
national standards. The attainment
dates in this section are proposed to be
changed in accordance with the
submitted plan.

The sections below should be
rescinded in their entirety because they
have been invalidated by the court
action of Brown vs. EPA 521 F.2d 827
(1975):

Section 52.242—Inspection and
maintenance program,

Section 52.243—Motorcycle limitation.

Section 52.244—0xidizing catalyst
retrofit.

Section 52.245—Control of oxides of
nitrogen, hydrocarbon, and carbon
monoxide emissions from in-use
vehicles.

Section 52.247—Definitions for parking
management regulations.

Section 52.251—Management of parking
supply.

Section 52.267—Computer carpool
matching,

Section 52.266—Monitoring
transportation mode trends.

The following section should be
rescinded as it is replaced by revised
control stragegies for the pollutants:

Section 52.289—Control strategy and
regulations: Photochemical oxidants
(hydrocarbons) and carbon monoxide.
7. Emissions Growth. The plan must

include either (1) an expressed
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identification and quantification of an
emission growth increment for the
construction and operation of major new
or modified stationary sources, or (2)
provisions to offset the emissions from
such sources in a new source review
rule. The plan does contain an adopted
new source review rule which provides
for emission offsets. Therefore, EPA
proposes to approve this portion of the
O, and CO plans as satisfying the
requirements of section 172(b)(5) of the
Act.

8. Annual Reporting

The Sacramento Metropolitan Area
plan includes a commitment for
submittal of annual reports of
reasonable further progress, and thus,
EPA proposes to approve this portion of
the O, and CO plans.

9. Permit Program

The Sacramento Metropolitan Area
plan contains an NSR Rule that was
adopted by the ARB for the entire
SVAB.

EPA's criteria for approval of a new
source permitting program are contained
in Section 173, which also references
essential portions of Sections 171 and
172. EPA has established further
guidance based on Section 173: EPA's
Emission Offset Interpretative Ruling in
the January 186, 1979 Federal Register (44
FR 3274), and EPA's proposed
amendments to regulations for NSR and
to the Emission Offset Ruling in
September 5, 1979 Federal Register (44
FR 51924). The permitting program must
be consistent with Section 173 and one
or the other notice. .

EPA's review indicates that the NSR
regulations are not fully consistent with
EPA criteria. The rules use less stringent
source definitions, allow exclusion of
modifications from Lowest Achievable
Emission Rate and offset requirements
in cases which EPA does not allow,
have weaknesses in emission offset
application and requirements, and do
not require full stateside compliance
certification. These and other
deficiencies are described in the
Evaluation Report. EPA has determined
that the deficiencies in the NSR
regulation are minor deficiencies, with
respect to Section 173. Therefore, EPA
proposes to approve and incorporate
into the SIP the NSR regulation with the
following condition. The regulations
must be revised and submitted as a SIP
revision by March 1, 1981 and must
satisfy Section 173 and must be
consistent as a whole with either the
January 16, 1979 Interpretative Ruling, or
the September 5, 1979 proposal. An
additional option, if EPA's final
rulemeking on the September 5, 1979

proposal has been promulgated, would
be for the revised regulation to be
consistent with that rulemaking.
However, it should be noted that when
EPA does take final action on its
September 5, 1979 proposal, the State
will be under a statutory obligation to
revise its NSR regulation within nine
months to be consistent with that final
action.

10. Resources

The plan does not specifically identify
the personnel and financial resources
which the implementing agencies must
commit, nor does it provide
commitments on the part of all
implementing agencies to the resources
necessary for plan implementation. The
plan must provide such identifications
and commitments to satisfy the
requirements of Sections 110(a)(2)(F)
and 172(b)(7). EPA proposes to approve
this portion of the Oy and CO plans with
the conditions that the State submit by
October 1, 1980, the identification and
commitments described above.

11. Public and Government Involvement

The plan provides evidence of public,
local government, and State
involvement and consultation in the
planning process, and documents the
process used in designating responsible
entities for preparing and implementing
the plan.

. The plan identifies air quality, health,
welfare, economic, energy and social
effects of the plan provisions. In
addition, the plan contains a summary
of public comments and the tapes of the
ARB hearing held on the plan.

EPA proposes to approve this portion
to the CO and O, plans as meeting the
requirements of Section 172(b)(9) of the
Act,

12. Public Hearing

The plan meets the requirements of
Section 172(b)(1) since it includes
evidence that the plan was adopted by
the State after reasonable notice and
public hearing. Therefore, EPA proposes
to approve this portion of the Os and CO
plan submittals,

13. Extension Requirements *

Since the State has demonstraled that
the NAAQS for O; and CO cannot be
attained by December 1982, despite the
application of reasonably available
control measures, and the state has
requested an extension of the
attainment date beyond December 1982,
for O, and CO, the plan must meet the
requirements of Sections 172(b)(11)(A),
110(a)(3)(D), and 110(c)(5)(B).

Under Section 172(b)(11)(A) the State
must submit, in conjunction with the

NSR permit program, a procedure and =
requirement for an analysis of

alternative sites, sizes, processes, and
controls, which demonstrate that the
benefits of a major emitting facility
outweigh environmental costs. While
the State has adopted a policy that the
California Environmental Quality Act
(CEQA) procedure is equivalent to that
required by Section 172(b})(11)(A) of the
Act, official submittal of relevant
portions of CEQA as part of the plan is
needed to satisfy the requirements of
that Section. Therefore, EPA proposes to
approve this portion of the Sacramento
Metropolitan Area CO and O, plans
with the condition that the State submit
the relevant portions of CEQA by
October 1, 1980.

Under Section 172(b)(11)(B) the plan
must establish a specific schedule for
the implementation of a vehicle
emission control inspection and
maintenance program. The requirement
of Section 172(b)(11)(B) has not been
met since the California Legislature has
filed to authorize the legal authority to
implement such a program. Therefore,
EPA proposes disapproval of this
portion of the CO and O; plans and the
CO and O; overall plans with respect to
Part D requirements.

Sections 110(a)(3)(D) and 110(c)(5)(B)
require that the plan contain
commitments by agencies with legal
authority to establish, expand, or
improve public transportation to meet
basic trangportation needs. These basic
transportation needs must be met as
expeditiously as practicable using
Federal grants and State and local funds
to implement public transportation
programs. The plan does not provide a
commitment to develop a plan to meet
basic public transportation needs. The
plan must document basic policy level
commitments to improve public
trangportation to meet basic
transportation needs. The plan must
also commit to the use of Federal grants
and State and local funds as necessary
to meet such needs. EPA proposes to
approve the O; and CO plans with
respect to the requirements of sections
110(a)(3)(D) and 110(c)(5)(B), with the
condition that the State submit the
commitments specified above by -
October 1, 1980.

Section 172(b)(11)(C) requires that
other measures (including but not
limited to those listed in Section 108(f}
of the Act) that may be necessary to
provide for attainment of the NAAQS no
later than December 31, 1887, must be
identified in the plan. The Sacramento
Metropolitan Area plan does identify a
number of measures, and the State has
committed to the development of a work
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program for transportation control
measures which will assign targets for
reduction of emissions, motor vehicles
trips and vehicle miles traveled for these
measures. This work plan can form the
basis for a study of alternative packages
of measures. Schedules and
commitments for implementation must
be part of the work plan and must be
incorporated into the SIP, Additionally,
several 108(f) measures have not been
fully analyzed; these must be included
in the plan for further study. This
portion of the O; and CO plans is
proposed to be approved with the
condition that the State submit by
October 1, 1980 an expanded list of
measures, and a schedule for analysis of
the alternative packages of measures.
To assure that the requirements of
Section 176¢ and 176d are met EPA
policy requires that the plan contain
procedures for the determination of
conformity with the SIP of any project,
program, or plan over which the
metropolitan planning organization has
approval authority, and that the plan
contain procedures to ensure that
priority is given to the implementation of
those portions of any plan or program
with air quality related transportation
consequences that contribute to the
attainment and maintenance of the
primary NAAQS. Specifically, these
procedures should address the granting
of priority to projects in the
Transportation Improvement Program
which contribute to the attainment and
maintenance of the NAAQS. EPA policy
requires that these procedures be
submitted in the 1980 Annual Report.

14. Extension Requirements for VOC
RACT

Since the State has demonstrated that
attainment of the 0.12 ppm ozone
standard is not possible by December
1982, the plan must contain adopted,
legally enforceable regulations which
reflect the application of RACT for those
stationary source categories of VOC
which exist within the Sacramento
Metropolitan nonattainment area for
which EPA had published a CTG
document by January 1978 (i.e., Category
1 CTGs). In addition, the plan must
contain a commitment to adopt RACT
regulations for source categories to be
covered by future CTG documents.

The CTGs provide information on
available air pollution control
techniques, and contain
recommendations of what EPA calls the
“presumptive norm" for RACT, based on
EPA's current evaluation of the
capabilities and problems general to an
industry. The State may develop case-
by-case RACT requirements,
independent of EPA's recommendations,

for any source or groups of sources.
Therefore, the basis for an EPA decision
to approve a regulation as satisfying the
requirements of the Act for RACT
consists of the applicable CTG
document, any material submitted by
the State justifying that the regulation
satisfies the requirements of the Act for
RACT (based on the economic and
technical circumstances of the particular
sources being regulated), and public
comment on the submitted regulation
and supporting material.

The Sacramento Metropolitan
Nonattainment Area is under the
jurisdiction of three separate APCDs,
the Sacramento County APCD and
portions of the Yolo-Solano APCD and
the Placer County APCD. Therefore,
regulations for each of the 15 source
categories addressed by the Group I
CTG's must be submitted by each of
these Districts, for those geographical
portions that are included in the
Sacramento Metropolitan
Nonattainment Area, or the plan must
certify that no sources exist for a
category in that District. A review of the
RACT regulations for each of these
three APCD's follows:

Sacramento County APCD. The plan
indicates that 10 of the 15 Group I CTG
categories exist in the Sacramento
County APCD jurisdiction. The 10
categories include service station Stage I
gasoline vapor recovery (GVR), bulk
gasoline plants, bulk gasoline terminals,
fixed-roof tanks, degreasing operations,
cutback asphalt, and the surface coating
of cans, coils, large appliances, and
metal furniture. (There are no petroleum
refineries or surface coating operations
for paper, fabric, automobiles, or magnet
wire.) The following regulations were
submitted on the dates listed for eight of
the applicable source categories:

November 13, 1979

Rule 11, “Storage of Petroleum
Products"

Rule 12, “Organic Liquid Loading"

Rule 13, “Gasoline Transfer into
Stationary Storage Containers”

Rule 19, “Cutback Asphalt Paving
Materials”, and

Rule 20, “Degreasing Operations”

February 25, 1980

Rule 17, *Surface Coating of
Manufactured Metal Parts and
Products”

Adopted regulations have not been
submitted for can and coil coating
operations.

EPA has reviewed the submitted
regulations listed above in relation to
the respective CTG for each of the eight
categories. Based on the information in
the CTG's, EPA believes that the

regulations are adequate to fulfill the
requirements for RACT, except as noted
below.

1. Rule 13, “Gasoline Transfer into
Stationary Storage Containers," (Stage I
GVR) contains an exemption for tanks
in existence prior to July 1, 1975, with
offset full pipes. This exemption is not
supported by information in the CTG.

2. Rule 19, "Cutback Asphalt Paving
Material,” contains an exemption
allowing the use of cutback asphalt from
November 1 through March 30. The
State must either provide documentation
that ambient temperatures during this
period do not typically exceed 50°F, or
this exemption must be rescinded.

Major sources of can and coil coating
operations exist within the APCD
jurisdiction and yet regulations have not
been submitted for inclusion in the SIP.
Therefore the plan does not satisfy the
requirements of Section 172 (b)(2) and
(3) of the Act. However, this is
considered a minor deficiency since
emissions from can and coil coating
operations make up a small portion of
the base year emission inventory.

In response to the minor deficiencies
enumerated above, EPA proposes
approval of the Sacramento County
VOC-RACT portion of the O, plan with
the condition that the State submit the
following by October 1, 1980:

(1) For Rule 13, Stage I GVR, either:

(a) An adequate demonstration'that
the regulations represent RACT or

(b) An adequate demonstration that
the regulations would render emission
reductions within 5% of those
achievable through the implementation
of the CTG recommendations, or

(c) An amended regulation consistent
with the CTG.

(2) For Rule 19, Cutback Asphalt,
documentation supporting the five
month exemption or a revision to the
rule eliminating the exemption.

(3) An adopted rule representing
RACT for can and coil coating
operations. The State has submitted a
model rule which contains control
requirements sufficient to fulfill the
requirement for RACT. Therefore an
adopted rule which is similar and
equivalent to the model rule would
satisfy this condition.

As stated above, the plan must
contain a commitment to adopt RACT
regulations for source categories to be
covered by future CTG documents. The
plan contains a resolution committing to
implement all other reasonably
available control measures needed to
attain the standard as expeditiously as
practicable. It is concluded that this
commitment is adequate provided that
the State submit adopted regulations for
the following applicable source
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categories by July 1, 1980: refinery
fugitive leaks, gasoline tank trucks,
perchloroethylene dry-cleaning,
pharmaceutical manufacture, graphic
arts, pneumatic rubber tire manufacture,
and the surface coating of flatwood
paneling. If no sources for a particular
category exist in the County, the State
must certify so in writing.

The District's Rule 17, “Surface
Coating of Manufactured Metal Parts
and Products”, contains control
requirements sufficient to fulfill the
requirement for RACT for Miscellaneous
Metal Parts, a Group Il CTG category.
The District's Rule 11, “Storage of
Petroleum Products,” also contains
control requirements sufficient to fulfill
the requirement for RACT for Floating-
Roof Tanks (another Group Il category).
Therefore, no additional control
requirements are needed for these
source categories, ]

The State has also submitted the
following rules for inclusion in the SIP
on November 13, 1979, These rules
implement other control tactics included
in the plan:

Rule 6, “Valves and Flanges at
Chemical Plants"

Rule 10, “Petroleum Solvent Dry
Cleaners”

Rule 14, “Transfer of Gasoline into
Vehicle Fuel Tanks, and

Rule 18, "Architectural Coatings”.

These regulations are proposed to be
approved for inclusion in the SIP since
they will strengthen the SIP.

The submitted regulations for service
stations and bulk gasoline plants applies
to sources also regulated by the Federal
Regulation 40 CFR 52.255, “Gasoline
Transfer Vapor Control." Since the
submitted regulation adequately
controls those sources covered by the
Federal Regulation, and since the
District regulation is presently in effect,
the Federal Regulation should be
rescinded applicable to these sources.
Additionally, the Federal Regulation 40
CFR 52.258, “Control of Evaporative -
Losses from the Filling of Vehicular
Tanks,” should be rescinded, since the
District's Rule 14 adequately controls
sources subject to the Federal
Regulation.

Placer County APCD. The State has
submitted regulations for the Mountain
Counties Air Basin portion of Placer .
County. This area includes the part of
Placer County which lies in the
Sacramento Metropolitan
Nonattainment Area.

The plan indicates that only eight of
the fifteen Group I CTG categories exist
in the Mountain Counties Air Basin
portion of the Placer County APCD
(there are no petroleum refineries, or
surface coating operations for paper,

fabric, large appliances, metal funiture,
automobiles, or magnet wire.) The
source categories that do exist include
service station Stage I GVR, bulk
gasoline plants, bulk gasoline terminals,
fixed-roof tanks, cutback asphalt,
degreasing operations, and surface
coating operations for can and coils. The
following regulations were submitted on
the dates indicated for five of the eight
categories.

October 13, 1977

Rule 212, “‘Storage of Petroleum
Products"

October 15, 1979

Rule 215, "Transfer of Gasoline into
Tank Trucks, Trailers, and Railroad
Tank Cars at Loading Facilities"”,

November 13, 1979

Rule 212, “Storage of Petroleum
Products”, and

Rule 217, “Cutback Asphalt”,

Adopted regulations have not been
submitted for degreasing, or the surface
coating of cans and coils.

Rule 212, as submitted on October 13,
1977, does not contain control
requirements sufficient to fulfill the
requirement for RACT for gasoline bulk
plants or service station Stage I GVR.
The rule is considerably less stringent
than the Federal Regulation 40 CFR
52.255, which is currently in effect for
this District. EPA proposes to
disapprove Rule 212, as submitted on
October 13, 1977, and to retain the
Federal Regulation for these source
categories.

EPA has reviewed the rules submitted
on October 15, 1979 and November 13,
1979 in relation to the CTG's for bulk
gasoline terminals, fixed-roof tanks and
cutback asphalt. Based on the
information in the CTG's, EPA believes
that the regulations are adequate to
fulfill the requirement for RACT, except.
for the provision contained in Rule 217,
“Cutback Asphalt”, which allows the
use of cutback asphalts between
October 1 and May 1. EPA believes that
such a provision may be appropriate if
the ambient temperature during those
months does not typically exceed 50°F.

The State has not submitted
regulations for can and coil coating
operations, or solvent metal degreasing
for the Placer County.portion of the
nonattainment area. Therefore, the plan
does not satisfy the requirements of
Sections 172(b)(2) and (3) of the Clean
Air Act. However, this is considered a
minor deficiency in view of the small
emission reductions that are likely to
occur with the implementation of such
rules in the Placer County portion of the

Sacramento Metropolitan
Nonattainment Area.

In response to the minor deficiencies
enumerated above, EPA proposes
approval of the Placer County VOC
RACT portion of the O, plan on the
condition that the State submit the
following by October 1, 1980:

(1) Adopted rules representing RACT
for the gasoline bulk plants, service
station Stage I GVR, can and coil
coating operations and solvent metal
degreasing source categories. The State
has submitted model rules for these
categories which contain control
requirements sufficient to fulfill the
requirement for RACT. Therefore,
adopted rules which are similar and
equivalent to the model rules would
satisfy this condition.

(2) For Rule 217, Cutback Asphalt,
documentation supporting the seven
month exemption or a revision to the
rule eliminating the exemption.

As stated above, the plan must
contain a commitment to adopt RACT
regulations for source categories to be
covered by future CTG documents. The
plan contains a resolution committing to
implement all other reasonably
available control measures needed to
attain the standard as expedit