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Highlights

Briefings on How to Use the Federal Register—For details
on briefings in Washington, D.C. and Dallas, Texas, see
announcement in the Reader Aids Section at the end of this
issue.

CUMULATIVE LIST OF PUBLIC LAWS—The second
cumulative list of public laws for the first session of the 96th
Congress will be published in the Reader Aids Section of the
issue of Wednesday, November 21, 1979

65729 Blocking Iranian Government Property Executive
order

65956 Government of Iran Treasury/Foreign Assets
Control Office issues rule to block assets; effective
11-14-79 (Part VI of this issue)

65777 Income Tax Treasury/IRS proposes a rule relating
to the withholding of tax on certain payments of
gambling winnings; comments by 1-14-80

65777 Income Tax Treasury/IRS issues a proposed
amendment relating to the application of
conventions under the Class Life Asset Depreciation
Range Sysem (CLADR System); comments by
1-14-80

Ocean Dumping, Monitoring, and Research
Commerce/NOAA announces acceptance of
competitive applications for grants; closing date
12-26-79
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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended; 44 U.S.C. Ch. 15) and the regulations of the

Administrative Committee of the Federal Register (1 CFR Ch, I).

Distribution is made only by the Superintendent of Documents,
U.S. Government Printing Office, Washington, D.C, 20402,

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers,
free of postage, for $5.00 per month or $50 per year, payable in
advance. The charge for individual copies of 75 cents for each
issue, or 75 cents for each group of pages as actually bound.
Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402.

There are no restrictions on the republication of material
appearing in the Federal Register.

Area Code 202-523-5240

——

65806 Fisheries Development Commerce/NOAA
announces availability of fiscal year 1980 funds to
foster the development and strengthening of the
industry; effective 11-15-79; proposals by 1-15-80
and 4-1-80

65950 Community Development Block Grants HWD/
CPD clarifies provisions; effective 11-30-79;
comments by 1-14-80 (Part V of this issue)

65924 Housing Assistance Payments Program HUD/
FHC adopts final rules which sets forth automatic
annual adjustment factors and fair market rents;
effective 12-17-79 (Part III of this issue)

65940 Metric Conversion Guidelines U.S. Metric Board
proposes interim procedures to be utilized in private
sector planning; comments by 8-1-80

65838 Federal Employee Parking Executive Office of
the President publishes notice redefining the rules
as they may apply to handicapped employees

65771 Preservation of Consumers’ Claims and Defenses
FTC approves substance of proposed trade
regulation; comments by 1-14-80

65736 National Security Information SEC establishes
new procedures and criteria for classifying,
declassifying and protecting

65780 Freedom of Information CIA issues a proposal on
public access to documents and records and
declassifiction requests; comments by 1-7-80

65862 Improving Government Regulations USDA/Sec'y
publishes semi-annual calendar of significant
actions (Part II of this issue)

65797 Privacy Act CIA publishes document affecting
systems of records

65739 Securities SEC issues rules regarding relief from
certain wholly-owned subsidiaries from portions of
annual and quarterly reports required

65859 Sunshine Act Meetings
Separate Parts of This Issue

65862 Part Il, USDA/Sec'y

65924 Part lll, HUD/FHC

65940 Part IV, U.S. Metric Board

65950 Part V, HUD/CPD

65956 Part VI, Treasury/Foreign Assets Control Office
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Administration.
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NOTICES

National Environmental Policy Act; implementation

Internal Revenue Service
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Gambling winnings, withholding of tax on
payments
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Class life asset depreciation range system;
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International Development Cooperation Agency
NOTICES
Meetings:

Voluntary Foreign Aid Advisory Committee
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NOTICES
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ARTS AND HUMANITIES, NATIONAL FOUNDATION
Media Arts (Production Aid) Panel, 12-10 through
12-12-79

National Council on the Arts, 11-30 through
12-2-79

CIVIL RIGHTS COMMISSION

Alaska Advisory Committee, 11-29 and 11-30-79
Iowa Advisory Committee, 12-11-79

Tennessee Advisory Committee, 12-7-79

COMMERCE DEPARTMENT

Industry and Trade Administration—
Management-Labor Textile Advisory Committee,
11-30-79

DEFENSE DEPARTMENT

Office of the Secretary—

Task Force on Evaluation of Audit, Inspection and
Investigative Components of the Department of
Defense, 12-3-79

ENERGY DEPARTMENT—
Conservation and Solar Energy Office—
Food Industry Advisory Committee and
Subcommittees, 12-4-79

HEALTH, EDUCATION, AND WELFARE DEPARTMENT
Alcohol, Drug Abuse, and Mental Health
Administration—

Mental Health National Advisory Council, 12-6 and
12-7-79

Office of the Secretary—

Rights and Responsibilities of Women, Secretary's
Advisory Committee, 12-5-79
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INTERIOR DEPARTMENT

National Park Service—

Golden Gate National Recreation Area Advisory
Commission, 12-8-79

INTERNATIONAL DEVELOPMENT COOPERATION
AGENCY

Agency for International Development—
Voluntary Foreign Aid Advisory Committee, 11-27
and 11-28-79

OFFICE OF MANAGEMENT AND BUDGET
President's Commission for a National Agenda for
the Eighties, 11-26-79
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Presidential Documents

Title 3—

The President

[FR Doc. 79-35495
Filed 11-14-78; 9:16 am|]
Billing code 3195-01-M

Executive Order 12170 of November 14, 1979

Blocking Iranian Government Property

Pursuant to the authority vested in me as President by the Constitution and
laws of the United States including the International Emergency Economic
Powers Act, 50 U.S.C.A. sec. 1701 et seq., the National Emergencies Act, 50
U.S.C. sec. 1601 et seq., and 3 U.S.C. sec. 301,

I, IMMY CARTER, President of the United States, find that the situation in
Iran constitutes an unusual and extraordinary threat to the national security,
foreign policy and economy of the United States and hereby declare a national
emergency to deal with that threat.

I hereby order blocked all property and interests in property of the Govern-
ment of Iran, its instrumentalities and controlled entities and the Central Bank
of Iran which are or become subject to the jurisdiction of the United States or
which are in or come within the possession or control of persons subject to the
jurisdiction of the United States.

The Secretary of the Treasury is authorized to employ all powers granted to
me by the International Emergency Economic Powers Act to carry out the
provisions of this order.

This order is effective immediately and shall be transmitted to the Congress
and published in the Federal Register.

—

kit

THE WHITE HOUSE,
November 14, 1979.

Editorial Note: A White House statement of Nov, 14, 1979, on the blocking of Iranian Gevernment
property, is printed in the Weekly Compilation of Presidential Documents (vol. 15, no. 46).
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general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

FEDERAL RESERVE SYSTEM

12 CFR Part 225
[Docket No. R-0255]

Supervision of Foreign Banking
Organizations and Edge Corporations
by Federal Reserve Banks; Final Rule;
Correction

AGENCY: A Board of Governors of the
Federal Reserve System.

ACTION: Final rule: Correction.

sUMMARY: This document corrects a
previous Federal Register document (FR
Doc. 79-34405) beginning at page 64398
of the issue for Wednesday, November
7, 1979.

pATE: Effective October 24, 1979.

FOR FURTHER INFORMATION CONTACT: C.
Keefe Hurley, Senior Counsel (202/452—~
3269), or Michael L. Kadish, Attorney
(202/452-3428), Legal Division, Board of
Governors of the Federal Reserve
System.

SUPPLEMENTARY INFORMATION: In the
third column of page 64398, paragraph
“1." of PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL is corrected to read as
follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL

1. By revising § 225.1(c) to read as
follows:

§225.1 Authority, scope, and definitions.

(c) Federal Reserve Bank. The term
“Federal Reserve Bank" as used in this
Part with respect to action by, on behalf
of, or directed to be taken by a bank
holding company or other organization
shall mean either the Federal Reserve
Bank of the Federal Reserve district in
which the operations of the bank

holding company or other organization
are principally conducted, as measured
by total deposits held or controlled by it
in subsidiary banks on the date on
which it became or is to become, a bank
holding company, or such Reserve Bank
as the Board may designate. In the case
of a foreign banking organization that is
not a bank holding company but which
has one or more branches, agencies, or
commercial lending companies located
in any State of the United States or the
District of Columbia “Federal Reserve
Bank” shall mean, unless otherwise
determined by the Board, the Reserve
Bank of the district in which its banking
assets are the largest as of the later of
January 1, 1980, or the date that it
establishes its first branch, agency, or
commercial lending company. With
respect to notices filed and other actions
taken under the Control Act, the term
refers to the Federal Reserve Bank for
institution to be acquired, as determined
by the preceding sentence in the case of
bank holding companies and by section
9 of the Federal Reserve Act in the case
of State member banks.

Board of Governors of the Federal Reserve
System, November 7, 1979.
Theodore E. Allison,
Secretary of the Board.
[FR Doc. 76-35208 Filed 11-14-70; 8:45 am]
BILLING CODE 6210-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 720

Procedures for Handling National
Security Information

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: This regulation sets forth
NCUA's procedures for handling
national security information, This
regulation is promulgated in response to
E.O. 12065 (43 FR 28949) entitled
National Security Information.

The Director of the Office of
Administration oversees the agency's
national security information
procedures. The regulation prescribes
procedures the agency must follow
when the agency (1) processes
declassification requests, (2) handles
and safeguards classified data, (3)
reproduces classified data, (4) stores

classified data, and (5) educates NCUA
employees about these procedures.
EFFECTIVE DATE: December 14, 1979.
ADDRESS: National Credit Union
Administration, 2025 M Street, NW.,
Washington, D.C., 20456.

FOR FURTHER INFORMATION CONTACT:
Bernard Snelnick, Deputy Director,
Office of Administration, National
Credit Union Administration, 1375 K
Street, NW., Washington, D.C. 20456.
Telephone: (202) 633-6771. Barbara A.
Burrows, Attorney Advisor, Office of
General Counsel, National Credit Union
Administration, 2025 M Street, NW,,
Washington, D.C, 20456. Telephone:,
(202) 8324870,

SUPPLEMENTARY INFORMATION:

1. Background

On June 25, 1978, the President issued
Executive Order 12065, for the purpose
of making as much information as
possible available to the public without
threatening national security. This
regulation is adopted by the National
Credit Union Administration in response
to the President's executive order.

2. NCUA's Role With Classified Data

The NCUA neither classifies nor
declassifies data; however, NCUA
handles data classified by other
agencies. This regulation sets forth
agency procedures for handling such
classified data. It (1) requires the
Director of the Office of Administration
to refer declassification requests to the
agency that classified the data; (2)
designates certain agency officials as
custodians of all classified data received
by NCUA; (3) controls reproduction of
classified data; and (4) requires the
Director to educate certain agency
employees about these security
information procedures.

3. Administrative Procedures Act
Requirements

The regulation is adopted as a final
regulation in accordance with the
Administrative Procedures Act which
allows an agency to promulgate an
internal procedural regulation without
prior notice and comment (5 U.S.C.
553(b)(A)). This regulation relates solely
to internal agency procedure on matters
of classified national security
information; therefore, it has no
substantial or procedural impact on the
credit unions regulated by the NCUA or
on the public.
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4. E.O. 12044 Procedures

This internal procedural regulation is
also outside the scope of the NCUA
Final Report, “In Response to E.O. 12044:
Improving Government Regulations”,
which excludes matters that relate to
the management of NCUA. (44 FR
17954). The Final Report was designed
to increase public participation and to
measure the outside impact of new
regulations. The new national security
information regulation relates solely to
internal agency management and
procedure and has no impact on credit
unions or on the public. The official
responsible for this determination is
Robert M. Fenner, Assistant General
Counsel.

Rosemary Brady,

Secretary of the Board.

November 7, 1979,

(Sec. 120, 73 Stat. 635 (12 U.S.C. 1768) and sec.
209, 84 Stat. 1104 (12 U.S.C. 1789).)

Accordingly, 12 CFR Part 720 is
amended by adding a new § 720.9 to
read as follows:

§720.9 National security information
P

(a) Program. (1) The Director of the
Office of Administration (Director) is
designated as the person responsible for
implementation and oversight of
information security program
procedures. The Director receives
questions, suggestions and complaints
regarding all elements of this program.
The Director is solely responsible for
changes to the program and assures that
the program is consistent with Executive
Order 12065.

(2) The Director is the agency's official
contact for declassification requests
submitted under the provisions of E.O.
120865, regardless of the point of origin of
such requests. The Director is also

“responsible for assuring that requests
submitted under the Freedom of
Information Act [5 U.S.C. 552) are
handled in accordance with that Act.

(b) Procedures—(1) Mandatory
Review. All declassification requests
made by a member of the public, by a
government employee or by an agency
shall be handled by the Director or the
Director's designee. Under no
circumstances shall the Director refuse
to confirm the existence or non-
existence of a document under the
Freedom of Information Act or the
Mandatory Review provisions of
Executive Order 12065 unless the fact of
its existence or non-existence would
itself be classifiable under E.O. 12065.
NCUA has no authority to classify or
declassify data; NCUA, however,
occassionally handles data that has
been classified by another agency. The

Director shall refer all declassification
requests to the agency that originally
classified the data. The Director (or the
Director's designee) shall notify the
requesting person or agency that the
request has been referred to the
originating agency and that all further
inquiries and appeals must be made
directly to the other agency.

(2) Handling & Safeguarding. All data
marked “Top Secret,” “Secret,” and
“Confidential” shall be delivered to the
Director or the Director’s designee
immediately upon receipt. The Director
shall advise recipients of such data the
name of the current designee, If the
Director or the designee is unavailable
to receive such documents, the
documents shall be turned over to the
Freedom of Information Officer who
shall lock them, unopened, in the
combination safe located in the Office of
Administration until the Director is
available. If the Freedom of Information
Officer is unavailable, the documents
shall be delivered to the Director of the
Division of Personnel wha shall lock
them, unopened, in the combination safe
in the Division of Personnel. Under no
circumstances shall classified materials
that cannot be delivered to the director
be stored other than in the two
designated safes.

(3) Reproduction. Reproduction of
classified material shall take place only
in accordance with E.O. 12085, Section
4-4, and any limitations imposed by the
originator. Should copies be made, they
are subject to the same controls as the
original document. Records showing the
number and distribution of copies
(except as provided in paragraph (b)(2)
of this section) shall be maintained by
the Director and the log stored with the
original documents.

(4) Storage. All clagsified documents
(except as provided in paragraph (b)(2)
of this section), shall be stored in the
combination safe located in the
Director's Office. The combination shall
be changed as required by Information
Security Oversight Office (ISO0)
Directive No. 1, Section IV F 5a. The
combination shall be known only to the
Director and the Director's designee
holding the proper security clearance.

(5) Employee Education. The Director
shall send a memo to every NCUA
employee who (i) has a security
clearance and (ii) may handle classified
materials. This memo shall describe
NCUA procedures for handling,
reproducing and storing classified
documents. The Director shall require
each such employee to review E.O,
12065 and appropriate ISOO Directives.
All subsequently hired employees who
have the proper security clearance and
may handle classified documents shall

be instructed in these procedures at the
outset of their employment.

(6) Agency Terminology. The National
Credit Union Administration's central
offices shall use the terms ""Top Secret,”
“Secret,” or “Confidential” only in
relation to materials classified for
national security purposes.

[FR Doc. 79-35175 Filed 11-14-7% 8:45 am]
BILLING CODE 7535-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
{Docket No. 79-CE-18-AD; Amdt. 39-3611]

Airworthiness Directives; Beech Mode|
77 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD)
applicable to Beech Model 77 airplanes.
The AD requires a one-time inspection
of wing main spar to fuselage carry-thru
structure attachment bolts and
associated nut plates for damage and
installation of the correct number of
spacer washers, This action is necessary
to assure the structural integrity of the
attachment of the wings to the fuselage.

EFFECTIVE DATE: November 19, 1979, to
all persons except those to whom it has
already been made effective by airmail
letter from the FAA dated October 5,
1978. Compliance: Prior to the next flight
after the effective date of this AD.

ADDRESSES: Beechcraft Service
Instructions No. 1088, applicable to this
AD, may be obtained from local
Beechcraft Aviation and Aero Centers
or Beech Aircraft Corporation,
Commercial Service Department, 9709
East Central, Wichita, Kansas 67201. A
copy of the Service Instructions is
contained in the Rules Docket, Office of
the Regional Counsel, Room 1558, 601
East 12th Street, Kansas City, Missouri
64106 and at Room 916, 800
Independence Avenue, SW.,
Washington, D.C. 20591.

FOR FURTHER INFORMATION CONTACT:
William L. (Bud) Schroeder, Aerospace
Engineer, Engineering and
Manufacturing Branch, Federal Aviation
Administration, Central Region, 601 East
12th Street, Kansas City, Missouri 64106;
Telephone [816) 374-31486.
SUPPLEMENTARY INFORMATION: Reports
have been received showing that the
four NAS1112-11 or -15 bolts which
attach the wing main spar to the
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fuselage carry-thru structure were
improperly installed on Beech Madel 77
airplanes. Investigation revealed that an
incorrect number of spacer washers
were installed on the bolts resulting in
insufficient engagement of the bolt
threads into their respective part
number 108-120010-5 nut plates. This
condition can result in a loss of
structural integrity of the attachment of
the wings to the fuselage. Subsequent to
receiving the report the manufacturer
has issued Beechcraft Service
Instructions No. 1088 recommending
inspection of the bolts and nut plates for
damage, replacement of any damaged
parts and installation of the correct
number of washer spacers on each of
the four wing attach bolts on certain
Beech Model 77 airplanes. The FAA
determined that this is an unsafe
condition that may exist in other
airplanes of the same type design. It was
also determined that an emergency
condition existed, that immediate
corrective action was required and that
notice and public procedure thereon was
impractical and contrary to the public
interest. Accordingly, the FAA notified
all known registered owners of the
airplanes affected by this AD by airmail
letter dated October 5, 1979. The AD
became effective as to these individuals
upon receipt of that letter. Since the
unsafe condition described herein may
still exist on other Beech Model 77
airplanes, the AD is being published in
the Federal Register as an amendment
to Part 39 of the Federal Aviation
Regulations (14 CFR Part 39) to make it
effective to all persons who did not
receive the letter notification.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
Airworthiness Directive,

Beech: Applies to Model 77 (S/N's WA-1
through WA-39, WA-41, WA—42, and
WA-44 through WA-46) airplanes
certified in all categories.

Compliance: Required as indicated unless
already accomplished.

To assure structural integrity of the
attachment of the left and right wing to the
fuselage carry-thru structure, accomplish the
following:

(A) Prior to the next flight, in accordance
with instructions in (1) Beech Mailgram sent
to owners on October 3, 1979 or (2)
Beechcraft Service Instructions No. 1088
(whichever is available):

1. Remove the four NAS1112-11 or
-15 wing main spar to fuselage carry-thru
structure attachment bolts and visually
inspect (1) the threads on the bolts and (2) the
threads in the Part Number 108-120010-5

internal nut plate for each bolt, for stripped
threads or other damage.

2. Replace any damaged NAS1112-11 or -
15 bolts or any Part Number 108-120010-5
internal nut plates with new components.

Note.—If new NAS1112 bolts are obtained
locally, the heads must have a .093 to .103
inch diameter hole drilled in them to
accommodate MS20995-NC32 safety wire.
Locate the hole in the bolt head at
approximately the same location as the
safety wire hole in the bolt removed.

3. Modify, apply zinc chromate primer to,
and install the correct number of AN960-1216
washers under the NAS1112-11 or ~15 bolts.

Note.—The Beech Part Number
108-120013-1 radius washer must be installed
between the AN960-1216 washers and the
main spar tube on each of the four
NAS1112-11 or -15 bolts. The total shank
length of a NAS1112-11 bolt is 1.26 inches
and for the NAS1112-15 1.51 inches.

(B) Aircraft may be flown in accordance
with Federal Aviation Regulation 21,197 to a
location where this AD can be accomplished
provided that inspection of each of the four
NAS1112-11 or ~15 wing main spar to
fuselage carry-thru attachment bolts shows
that all four bolts are (1) in place, (2) safety
wires in place, and (3) secure when an
attempt is made to turn or pull the bolts by
hand. This inspection must be accomplished
by an FAA certificated aircraft mechanic or
persons authorized under Federal Aviation
Regulations 43.3,

(C) Any equivalent method of compliance
with this AD must be approved by the Chief,
Engineering and Manufacturing Branch, FAA,
Central Region.

This amendment becomes effective on
November 19, 1979, to all persons except
those to whom it has already been made
effective by an airmail letter from the FAA
dated October 5, 1979.

(Secs. 313(a), 601 and 803 of the Federal
Aviation Act of 1958, as amended (49 U.S.C.
1354(a), 1421 and 1423); sec. 6(c), Department
of Transportation Act (49 U.S.C. 1655(a)); sec.
11.89 of the Federal Aviation Regulations (14
CFR sec. 11.89))

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to
FAA, Office of the Regional Counsel, Room
15568, Central Region, 601 East 12th Street,
Kansas City, Missouri 641086.

Issued in Kansas City, Missouri on
November 2, 1979,

Paul J. Baker,

Director, Central Region.

{FR Doc. 79-35160 Filed 11-14-79; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 79-CE-19-AD; Amdt. 39-3615]

Airworthiness Directive; Beech Model
76 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new Airworthiness Directive (AD),
applicable to certain Beech Model 76
airplanes. The AD requires installation
of self-locking nuts on the aileron and
rudder bell crank stop bolts. This action
is necessary to prevent aileron and
rudder stop bolts from working loose,
thereby assuring controllability during
all phases of aircraft operation.
EFFECTIVE DATE: November 23, 1979,
Compliance Schedule: As prescribed in
the body of the AD.

ADDRESSES: Class I Beechcraft Service
Instructions No. 1087, applicable to this
AD, may be obtained from local
Beechcraft Aviation and Aero Centers
or Beech Aircraft Corporation,
Commercial Service Department, 9709
East Central, Wichita, Kansas 67201.
Copies of these service instructions are
contained in the Rules Docket, Office of
the Regional Counsel, Room 1558, 601
East 12th Street, Kansas City, Missouri
64106 and Room 916, 800 Independence
Avenue, SW., Washington, D.C. 20591.
FOR FURTHER INFORMATION CONTACT:
William L. (Bud) Schroeder, Aerospace
Engineer, Engineering and
Manufacturing Branch, FAA, Central
Region, 601 East 12th Street, Kansas
City, Missouri 84106; telephone (818)
874-3446 or for off-duty hours and
weekends (816) 374-3246.
SUPPLEMENTARY INFORMATION: There
has been one reported occurrence
involving a Beech Model 76 airplane
wherein a non self-locking nut backed
off the aileron bell crank stop bolt
allowing the stop bolt to fall out and jam
between the aileron bell crank and the
support rib which limited aileron travel.
Although this condition was discovered
during the preflight inspection,
occurrences of this type could have an
adverse effect on airplane controllability
if not discovered prior to takeoff.
Further investigation determined that
non self-locking nuts had been installed
on the rudder bell crank stop bolts, If the
non self-locking nuts loosen and back
off, the rudder travel can be reduced to
the point where directional control
cannot be maintained in the event single
engine operation occurs at the same
time rudder travel is restricted. In order
to correct these conditions, the
manufacturer has issued Beechcraft
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Service Instructions Number 1087 which
recommends inspection and, if
necessary, replacenrent of the stop bolt
nuts for the aileron and rudder bell
cranks. The manufacturer recommends
accomplishment within 25 hours time-in-
service after the service instructions are
received.

Accordingly, since the condition
described herein is likely to exist or
develop on other airplanes of the same
type design, the FAA is issuing an AD
applicable to certain Beech Model 76
airplanes making inspection and, if
necessary, replacement of the stop bolt
nuts for the aileron and rudder bell
cranks, in accordance with Beechcraft
Service Instructions 1087, mandatory.
The AD compliance time has been set at
twenty-five (25) hours in order to allow
sufficient time for maintenance
personnel to obtain the MS21044N4 or
MS20365-428A self-locking nuts that are
required for the aileron and rudder bell
crank stop bolts. This extended
compliance time will reduce the
hardship on owners/operators without
unduly compromising safety.

Since a situation exists that requires
the expeditious adoption of this
regulation, it is found that notice and
public procedure hereon are
impracticable, and good cause exists for
making this amendment effective in less
than 30 days.

Adoption of the Amendment

In consideration of the foregoing, and
pursuant to the authority delegated to
me by the Administrator, § 39.13 of Part
39 of the Federal Aviation Regulations
(14 CFR 39.13) is amended by adding the
following new Airworthiness Directive:

Beech: Applies to Model 76 (Serial Numbers
ME-1 ME-1684, ME-166, ME-168
through ME-181, ME-184 through ME~
183, ME-195 and ME~-198) airplanes
certified in all categories.

Compliance: Required as indicated unless
already accomplished.

To prevent possible restriction in aileron
and rudder travel, within twenty-five [25)
hours time-in-service after the effective date
of this AD accomplish the following:

(A) On Serial Numbers ME-1 through ME~
149, ME-151 through ME-164, Me-168, ME~
168 through ME-181, ME-184 through ME~
190, ME-182, and ME~-183 visually inspect
and, if necessary, replace the stop bolt nuts
for the aileron bell cranks with self-locking
nuts in accordance with procedures set forth
in Beechcraft Service Instructions Number
1087,

(B) On Serial Numbers ME-1 through ME~
164, ME-166, ME-168 through ME-~181, ME~
184 through ME~193, ME-195 and ME-198
visually inspect and, if necessary, replace the
stop bolt nuts for the rudder bell crank with
self-locking nuts in accordance with
procedures set forth in Beechcraft Service
Instructipns Number 1087,

(C) Aircraft may be flown in accordance
with Federal Aviation Regulation 21.197 to a
location where this AD can be accomplished.

(D) Any equivalent method of compliance
with this AD must be approved by the Chief,
Engineering and Manufacturing Branch, FAA,
Central Region. .

This Amendment becomes effective
November 23, 1979.

(Secs. 313(a), 601 and 608, Federal Aviation
Act of 1958, as amended (48 US.C. 1354(a),
and 1423); sec. 8(c), Department of

rtation Act {49 U.S.C. 1655(c)); and
sec. 11.89 of the Federal Aviation Regulations
(14 CFR 11.89))

Note.—The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by ent of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to
FAA, Office of the Regional Counsel, Room
1558, 801 East 12th Street, Kansas City,
Missouri 84106.

Issued in Kansas City, Missouri on
November 8, 1979.

Paul J. Baker,

Director, Central Region.

[FR Doc. 79-35161 Filed 11-14-78; 8:45 am]
BILLING CODE 4910-13-M

14CFR Part 71
[Alrspace Docket No. 79-ASW-30]

Alteration of Transition Area:
Oklahoma City, Okla.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule,

SUMMARY: The nature of the action
being taken is to alter transition area at
Oklahoma City, Okla. The intended
effect of the action is to provide
additional controlled airspace for
aircraft executing a new instrument
approach procedure to the Clarence E.
Page Municipal Airport. The
circumstance which created the need for
the action is the development of an Area
Navigation (RNAV) approach to the
Clarence E. Page Municipal Airport. In
addition, this action changes the name
of the airport from Cimarron Airport to
Clarence E. Page as described in the
Federal Register.

EFFECTIVE DATE: January 24, 1980,

FOR FURTHER INFORMATION CONTACT:
Manuel R. Hugonnett, Airspace and
Procedures Branch (ASW-536), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
Telephone 817-624-4911, extension 302,

SUPPLEMENTARY INFORMATION:
History

On September 13, 1978, a notice of
proposed rule making was published in
the Federal Register (44 FR 53177)
stating that the Federal Aviation
Administration proposed to alter the
Oklahoma City, Okla., transition area.
Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections.
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR Part 71) alters the Oklahoma
City, Okla,, transition area. This action

. provides controlled airspace from 700

feet above the ground for the protection
of aircraft executing established and the
proposed RNAV instrument approach
procedures to the Clareace E. Page
Municipal Airport.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G § 71.181, of Part 71 of the
Federal Aviation Regulations (14 CFR
71) as republished (44 FR 442) is
amended, effective 0801 GMT, January
24, 1980, by deleting:

* * * and within a 5-mile radius of the

Cimarron, Okla., Municipal Airport (latitude
35°29'15"N., longitude 87°49°00"W.),

and by substituting the following
therefor:

¢ * * and within a 6,5-mile radius of the
Clarence E. Page Municipal Airport (latitude
35°29'15"N., longitude 87°49'00"'W.).
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c), Department of
Transportation Act (49 U.S.C. 1855 (c)))

Note~The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on November 1,
1979.

C. R. Melugin, Jr.,

Director, Southwest Region.

[FR Doc. 78-35009 Filed 11-14-7%: 8:45 nmj
BILLING CODE 4910-13-
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FEDERAL TRADE COMMISSION
16 CFR Part 13
[Docket No. C-2994]

Forbes Health System Medical Staff;
Prohibited Trade Practices, and
Affirmative Corrective Actions

AGENCY: Federal Trade Commission.
ACTION: Final order.

sUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order requires a Pittsburgh, Pa. medical
association (Medical Staff), among other
things, to cease engaging in actions
having the purpose or effect of excluding
from appointment to Medical Staff
applicants who are associated with a
Health Maintenance Organization
(HMO), or who practice on an other
than fee-for-service basis. The
association is further prohibited from
unreasonably delaying final
recommendations on staff privilege
applications; and from according
discriminatory treatment to HMO-
associated members, which may prevent
them from providing effective patient
care at Forbes. Additionally, Medical
Staff is required to change its Bylaws to
conform with the terms of the order.
pATES: Complaint and order issued
October 15, 1979."

FOR FURTHER INFORMATION CONTACT:
FTC/C, Alfred F. Dougherty, Jr.,
Washington, D.C. 20580 (202) 523-3601.
SUPPLEMENTARY INFORMATION: On
Friday, June 29, 1979, there was
published in the Federal Register, 44 FR
37957, a proposed consent agreement
with analysis In the Matter of Forbes
Health System Medical Staff, an
association, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions or objections
regarding the proposed form of order.

A comment was filed and considered
by the Commission. The Commission
has ordered the issuance of the
complaint in the form contemplated by
the agreement, made its jurisdictional
findings and entered its order to cease
and desist, as set forth in the proposed
consent agreement, in disposition of this
proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR Part 13, are as follows: Subpart—
Combining or Conspiring: § 13.405 To

! Copies of the Complaint and the Decision and
Order filed with the original document.

discriminate unfairly or restrictively in
general; § 13.450 To limit distribution or
dealing to regular, established or
acceptable channels or classes; § 13.475
To restrain competition in buying.
Subpart—Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; § 13.533-60
Release of general, specific, or
contractual constrictions, requirements,
or restraints,

(Sec. 6, 38 Stat. 721; (15 U.S.C. 46). Interprets

or applies sec. 5, 38 Stat. 719, as amended; (15
U.S.C. 45))

Carol M. Thomas,

Secretary.

[FR Doc. 79-35235 Filed 11-14-78; 6:45 am]
BILLING CODE 6750-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 140

Designation of Senior Oificial To
Oversee Commission Use of National
Security Information

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commission has
designated the Executive Director to
oversee the safety of classified
information received by the *
Commission, to chair an agency
committee with the authority to act on
all suggestions and complaints with
respect to the Commission’s
administration of its information
security program, and to ensure that
practices for safeguarding information
are systematically reviewed and that
those practices which are duplicative or
are unnecessary are eliminated.

EFFECTIVE DATE: December 17, 1979,

NAME AND ADDRESS: Commodity Futures
Trading Commission, 2033 K Street,
NW., Washington, D.C. 20581.

FOR FURTHER INFORMATION CONTACT:
Budd Hallberg, Office of Personnel,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, D.C. 20581, (202) 254-2375.

SUPPLEMENTARY INFORMATION: The
Commodity Futures Trading
Commission receives, from time to time,
information which is classified Top
Secret, Secret or Confidential from
another agency. Because the
Commission handles such information,
the Commission has determined to
designate the Executive Director to chair
a Commission committee with authority
to act on all suggestions and complaints
with respect to the Commission's

administration of its program designed
to guarantee the security of this
information. In addition, the Executive
Director will actively oversee and
review the Commission’s practices to
ensure the safety of classified
information which the Commission
receives. The Executive Director will
also direct a systematic review of the
Commission’s practices which are
duplicative or unnecessary. The
Commission is taking this action in
accordance with the policies set forth in
Executive Order 12065, Sections 5-404
{a), (b), and (g), 43 FR 28960 (July 3,
1978).

The Commission has established
controls and procedures to ensure that
classified information is used,
processed, stored, produced and
transmitted only under conditions that
will provide adequate protection and
prevent access by unauthorized persons.
A member of the staff of the Office of
Personnel has been designated
Personnel Security Officer. The
Personnel Security Officer is responsible
for designating and granting clearances
to Commission personnel, ensuring
custody of classified material and
developing access procedure to such
material on a need-to-know basis.

The Commission has no original
classification authority, nor does it have
the authority to declassify or downgrade
classified information. However,
members of the Commission and its staff
who utilize classified information in
other documents and who therefore
apply derivative classification markings
will respect the original classifications
assigned to information received from
other agencies. Any national security
information which the Commission
receives from an agency will be cared
for and returned in accordance with that
particular agency's policy guidelines.

The Commission’s Office of Personnel
maintains copies of the Executive Order
12065 and reference ISOO Directive No.
1 ' which contain further information on
national security matters.

Because this rule deals with internal
agency practice, the Commission is
satisfied that the notice and comment
provisions of the Administrative
Procedures Act, 5 U.S.C. 553(d) do not
apply to this rule.

This notice of rulemaking is issued
under the authority of Section 2{a)(11)

! The Information Security Oversight Office
(“ISO0") of the General Services Administration
has been designated by the President to conduct on-
sight reviews of information security programs in
each agency which handles classified information.
The Office may also require each agency to provide
reports, information and other cooperation as is
necessary to fulfill the ISOO Director’s
responsibilities.




65736 Federal Register / Vol. 44, No. 222 / Thursday, November 15,

1979 / Rules and Regulations

and 8(a) of the Commodity Exchange
Act, 7 U.S.C. 4a(j) and 12(a) (1976).

Based upon the foregoing, the
Commission adds Rule 140.20 to Part 140
of Chapter I of Title 17 of the Code of
Federal Regulations as follows:

§ 142.20 Designation of senior official to
oversee Commission use of national
security information.

(a) The Executive Director is hereby
designated to oversee the Commission’s
program to ensure the safeguarding of
national security information received
by the Commission from other agencies,
to chair a Commission committee
composed of members of the staff
selected by him with authority to act on
all suggestions and complaints with
respect to the Commission
administration of its information
security program, and, in conjunction
with the Personnel Security Officer of
the Commission, to ensure that practices
for safeguarding national security
information are systematically reviewed
and that those practices which are
duplicative or unnecessary are
eliminated.

(b) The Executive Director may -
submit any matter for which he has
been designated under paragraph (a) of
this section to the Commission for its
consideration.

Authority: Secs. (2)(a) and 8(a), 42 Stat.

1001, as amended, 49 Stat. 1498, 1499; 88 Stat.
1391; 7 U.S.C. 4a and 12(a).

Issued in Washington, D.C. on November 8,
1979.

By the Commission.
Jane Stuckey,
Secretary, Commodity Futures Trading
Commission.
{FR Doc. 79-35187 Filed 11-14-79; 8:45 am]
BILLING CODE 6351-01-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200

Classification and Declassification of
National Security Information and
Material

AGENCY: Securities and Exchange
Commission.

ACTION: Final Rule—Establishment of
subpart.

SUMMARY: This subpart implements
certain provisions of Executive Order
12065 which deals with the
classification, declassification and
safeguarding of national security
information.

EFFECTIVE DATE: November 9, 1979.

FOR FURTHER INFORMATION CONTACT:
George A. Fitzsimmons, Office of the
Secretary, Securities and Exchange
Commission, 500 North Capitol St.,
Washington, D.C. 20549, 202-272-2600.
SUPPLEMENTARY INFORMATION:
Executive Order 12065 (43 FR 28949,
June 28, 1978) and its implementing
directive, Information Security
Oversight Directive No. 1 (43 FR 46280,
October 5, 1978), establish new
procedures and criteria for classifying,
declassifying and protecting national
security information from unauthorized
disclosure. These orders, effective
December 1, 1978, require establishment
of a new Subpart J under our
Organization regulations (17 CFR Part
200).

We are designating the Secretary of
the Commission as the senior agency
official to oversee compliance with the
order and to head the Oversight
Committee. This committee will monitor
the policies and procedures of the
Executive Order and will act on all
suggestions and complaints concerning
these procedures. It is also charged with
establishing the security education
program and the controls for preventing
unauthorized access that are required
by the order.

As adopted, Subpart ] requires that
the derivative document be marked, at
the time it is classified, with the same
date or event for declassification as is
marked on the source document. The
rule provides, however, for source
documents that were not assigned a
declassification date or were assigned
one further in the future than now
permitted under Executive Order 12065.
In such cases, the derivative document
is to be marked with a date for review
for declassification 20 years from the
date on which the source document was
originally classified. If the derivative
document contains “foreign government
information,” (information obtained
from a foreign government in
confidence), the date for review for
declassification should be 30 years from
the classification date of the source
document.

Although the Commission lacks
original classification authority,
properly cleared Commission personnel
have authority to apply classification
markings derived from classified source
documents or prescribed by
classification guides.

No Commission official has the power
to declassify a derivatively classified
document. Only the agency that
authorized the source document has the
power to do that. Also, Commission
documents in the control of the
Archivist will be systematically

reviewed for declassification in
accordance with separate guidelines
issued after consultation with the
Archivist.

Any person, including Commission
employees, may request access to a
classified document in the Commission's
possession, by filing either a Freedom of
Information Act (FOIA) request or a
request for mandatory review for
declassification. Requests for mandatory
review for declassification shall be in
writing and shall be sent to the Office of
the Secretary, Attn: Mandatory Review
Request, Securities and Exchange
Commission, 500 N, Capitol Street,
Washington, D.C. 20549. FOIA requests
are processed in accordance with the
provisions of the Act and Part 200 of our
Regulations. This amendment of Part 200
will govern declassification requests.

Subpart | of Part 200 provides that
declassification requests reasonably
describe the information sought. If the
description of the document is not
sufficient, the requester will be notified
that no further action will be taken until
additional information is provided or the
scope of the request is narrowed. If the
request is sufficient, but describes a
document that is either no longer in the
Commission's possession or was
derivatively classified by the
Commission or originally classified by
another agency, the request will be
forwarded to the appropriate agency for
review together with a copy of the
document containing the information
requested where practicable, and with
the Commission's recommendation to
withhold any of the information where
appropriate. The requester will be
notified of such referrals.

Finally, we are providing for access to
classified information by historical
researchers and former Commission
members. The regulation allows
researchers access to classified
information if such access would be
consistent with the national security and
the researcher agrees to protect that
information and prevent its
unauthorized disclosure. Former
Commission members are allowed
access under this section only to those
classified documents that they
originated, reviewed, signed, or received
while in public office.

Executive Order 12065 has been in
effect since December 1, 1978. Therefore,
because this regulation relates solely to
agency internal management and
procedure and imposes no significant
burden on any member of the public, we
find that notice and further public
procedures are unnecessary, and that an
immediate effective date is in the public
interest.
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Accordingly, the Securities and
Exchange Commission adopts Subpart |
of Part 200, Classification and
Declassification of National Security
Information and Material, 17 CFR Part
200, to read as follows:

Subpart J—Classification and
Declassification of National Security
Information and Material

200.500
200,501
200.502
200.503
200.504
200.505

Purpose.

Applicability.

Definitions.

Senior agency official.

Oversight Committee.

Original classification.

200.506 Derivative classification.

200.507 Declassification dates on derivative
documents. r

200,508 Requests for mandatory review for
declassification.

200.509 Challenge to classification by
Commission employees.

200.510 Access by historical researchers.

200.511 Access by former Presidential
appointees.

Authority: Sec. 19 of the Securities Act of
1933, as amended, 48 Stat. 84, 15 U.S.C. § 77s.
Executive Order 12065, 43 FR 28949, July 3,
1978. Information Security Oversight Office

Directive No. 1 (43 FR 46280, October 5, 1978).

Subpart J—Classification and
Declassification of National Security
Information and Material

§200.500 Purpose.

This part establishes general policies
and procedures for the classification,
declassification and safeguarding of
national security information which is
generated, processed and/or stored by
the Commission, and supplements
Executive Order 12065, June 28, 1978 (43
FR 28949), and Information Security
Oversight Directive No. 1, October 5,
1978 (43 FR 46280).

§200.501 Applicability.

This part applies to the handling of,
and public access to, national security
information and classified documents in
the Commission's possession. Such
documents no longer in the
Commission's possession will be
handled by the agency having
possession, or in accordance with
guidelines developed in consultation
with the Archivist.

§200.502 Definition.

As used in this part: “Foreign
government information” means either
{a) information provided to the United
States by a foreign government or
international organization in the
expectation, express or implied, that the
information be kept in confidence, or (b)
information requiring confidentiality,
produced by the United States under a
written joint arrangement with a foreign

government or international
organization.

§ 200.503 Senior agency official.

The Secretary of the Commission is
designated the senior agency official
responsible for conducting an oversight
program to ensure effective
implementation of Executive Order
12065.

§ 200.504 Oversight Committee.

An Oversight Committee is
established, under the chairmanship of
the Secretary, with the following
responsibilities;

(a) Establish a security education
program to familiarize Commission and
other personnel who have access to
classified information with the
provisions of Executive Order 12085,
and encourage Commission personnel to
challenge those classification decisions
they believe to be improper.

(b) Establish controls to insure that
classified information is used, g
processed, stored, reproduced, and
transitted only under conditions that
will provide adequate protection and
prevent access by unauthorized persons.

(c) Establish procedures which require
that a demonstrable need, under Section
4-1 of Executive Order 12085, for access
to classified information be established
before administrative clearance
procedures are initiated, as well as other
appropriate procedures to prevent
unnecessary access to classified
information.

(d) Act on all suggestions and
complaints concerning Commission
administration of its information
security program.

(e) Establish procedures within the
Commission to insure the orderly and
effective referral of requests for
declassification of documents in the
Commission's possession.

(f) Review on an annual basis all
practices for safegnarding information
and to eliminate those practices which
are duplicative or unnecessary. ‘

(8) Recommend to the Executive
Director appropriate administrative
action to correct abuse or violation of
any provision of Executive Order 120865.

(h) Consider and decide other
questions concerning classification and
declassification that may be brought
before it.

§ 200.505 Original classification.

{a) No Commission Member or
employee has the authority to classify
any information on an original basis.

(b) If a Commission employee
originates information that appears to
require classification, the employee

shall immediately notify the Secretary
and protect the information accordingly.
(c) If the Secretary believes the
information warrants classification, it
shall be sent to an agency with original
classification authority over the subject
matter, or to the information Security
Oversight Office, for determination.

§ 200.508 Derivative classification.

Any document that includes
paraphrases, restatements, or
summaries of, or incorporates in new
form, information that is already
classified shall be assigned the same
level of classification as the source,
unless the basic information has been so
changed that no classification, or a
lower classification than originally
assigned, should be used.

§ 200.507 Declassification dates on
derivative documents.

(a) A document that derives its
classification from information
classified on or after December 1, 1978,
shall be marked with the date or event
assigned to that source information for
its automatic declassification or for
review of its continued need for
classification.

(b) A document that derives its
classification from information
classified before December 1, 1978, shall
be marked as follows:

(1) If the source has a declassification
date or event 20 years or less from the
date of its original classification, that
date or event shall also be assigned to
the derivative document.

(2) If the source has no
declassification date or is marked for
declassification beyond 20 years, the
derivative document shall be assigned a
date for review for declassification 20
years from the date of original
classification of the source information.

(3) If the source contains foreign
government information having no date
or event for declassification, or has a
date 30 years or more from the date of
original classification, the derivative
document shall be assigned a date for
review for declassification 30 years from
the date of original classification of the
source information.

{c) A derivative document that derives
its classification from the approved use
of the classification guide of another
agency shall bear the declassification
date required by the provisions of that
classification guide.

§200.508 Requests for mandatory review
for declassification.

(a) Requests for mandatory review of
a Commission document for
declassification may be made by any
person,-including Commission
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employees. The request shall be in
writing and shall be sent to the Office of
the Secretary, Attn: Mandatory Review
Request, Securities and Exchange
Commission, 500 N. Capitol Street,
Washington, DC 20549.

(b) The request shall describe the
material sufficiently to enable the
Commission to locate it. Requests with
insufficient description of the material
will be returned to the requester for
further information.

(c) Within 5 days of receiving a
request for declassification, the
Commission shall acknowledge its
receipt. If the document was
derivatively classified by the
Commission or originally classified by
another agency, the request and the
document shall be forwarded promptly
to the agency with original classification
authority together with the
Commission's recommendation to
withhold any of the information where
appropriate. The requester shall be
notified of the referral.

(d) If the request requires the
provision of services by the
Commission, fair and equitable fees may
be charged under Title 5 of the
Independent Offices Appropriation Act,
65 Stat. 290, 31 U.S.C. 483a.

§ 200.508 Challenge to classification by
Commission employees.

Commission employees who have
reasonable cause to believe that
information is classified unnecessarily,
improperly, or for an inappropriate
period of time, may challenge those
classification decisions through
mandatory review or other appropriate
procedures as established by the
Oversight Committee, Commission
employees who challenge classification
decisions may request that their identity
not be disclosed.

§ 200.510 Access by historical
researchers.

(a) Persons outside the executive
branch performing historical research
may have access to information over
which the Commission has classification
jurisdiction for the period requested (but
not longer than 2 years unless renewed
for an additional period of less than 2
years) if the Secretary determines in
writing that access to the information -
will be consistent with the interests of
national security.

(b) The person seeking access to
classified information must agree in
writing:

(1) To be subject to a national agency
check;

(2) To protect the classified
information in accordance with the

provisions of Executive Order 12065;
and

(3) Not to publish or otherwise reveal
to unauthorized persons any classified
information.

§200.511 Access by former Presidential
appointees.

(a) Former Commission Members
appointed by the President may have
access to classified information or
documents over which the Commission
has jurisdiction that they originated,
reviewed, signed, or received while in
public office, if the Secretary determines
in writing that access to the information
will be consistent with the interest of
nation security.

(b) The person seeking access to
classified information must agree in
writing:

(1) To be subject to a national agency
check;

(2) To protect the classified
information in accordance with the
provisions of Executive Order 12065;
and

(3) Not to publish or otherwise reveal
to unauthorized persons any classified
information.

By the Commission.

George A. Fitzsimmons,
Secretary.

November 8, 1979.
[FR Doc. 78-35304 Filed 11-14-79; 8:45 am]
BILLING CODE 8010-01-M

17 CFR Part 210
[Release Nos. 33-6144, 34-16325, AS-272]

Rescission of Moratorium on
Capitalization of Interest Cost

AGENCY: Securities and Exchange
Commission.

ACTION: Amendment of rules.

SUMMARY: The Commission in
Accounting Series Release No. 163,
issued in November 1974, imposed a
moratorium on the adoption or
extension of a policy of capitalization of
interest cost by companies other than
public utilities. In adopting this
moratorium the Commission expressed
concern that an alternative to the
general practice of expensing interest
cost as incurred had developed “without
careful consideration of such change by
the Financial Accounting Standards
Board." Capitalization of interest cost
has since been given careful study by
the FASB and a standard has been
established. In response to the
initiatives taken by the FASB in
establishing a financial accounting and
reporting standard for capitalization of
interest cost, the Commission is
rescinding the moratorium imposed by

ASR No. 163. In addition, the
Commission is amending its disclosure
requirements for interest cost under
Rule 3-16(r) of Regulation S-X to adopt
the disclosures required under the new
standard for all periods for which an
income statement is presented.

EFFECTIVE DATE: November 6, 1979 with
respect to the revision of Rule 3-16(r).
Rescission of the moratorium is effective
upon adoption by registrants of the
FASB standard.

FOR FURTHER INFORMATION CONTACT:
Lawrence C. Best or John W. Albert,
Office of the Chief Accountant,
Securities and Exchange Commission,
500 North Capitol Street, Washington,
D.C. 20549 (202-272-2130).

SUPPLEMENTARY INFORMATION: In
November 1974, the Commission
adopted Accounting Series Release
(*ASR") No. 163, entitled “Capitalization
of Interest by Companies other than
Public Utilities.” * Under this release, a
moratorium was imposed on the
adoption or extension of a policy of
capitalization of interest cost by
companies other than electric, gas,
water and telephone utilities and those
companies covered by two exceptions
which exist in accounting literature.?

The moratorium was adopted in
response to a trend in which an
increasing number of registrants, other
than public utilities and those complying
with specialized industry guides, were
capitalizing interest costs. The release
expressed concern that an alternative to
the general practice of expensing
interest costs as incurred had developed
“* * * without careful consideration of
such a change by the Financial
Accounting Standards Board * * *" It
was further stated that, “at such time as
the Financial Accounting Standards
Board develops standards for
accounting for interest cost, the
Commission expects to reconsider this
conclusion.”

In October, 1979, the Financial
Accounting Standards Board (“"FASB")
issued Statement of Financial
Accounting Standards No. 34
*“Capitalization of Interest Cost" (“FAS
Statement No. 34""), which establishes
standards for the capitalization of
interest cost as a part of the historical
cost of acquiring an asset under certain
circumstances. Since the moratorium on
interest capitalization under ASR No.

1 Also Release Nos. 33-5540, 34-11100 (November
14, 1974) [39 FR 43197, December 11, 1974},

*Exceptions to the general rule of recording
interest as a period cost are set forth in an Industry
Audit Guide for “Savings and Loan Associations”
and an Industry Accounting Guide, “Accounting for
Retail Land Sales,” both issued by the American
Institute of Certified Public Accountants.
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163 was imposed in response to a
proliferation of alternative practices, the
establishment of an accounting standard
by the FASB satisfies the principal
concern expressed in the release and,
therefore, eliminates the necessity for
continuation of the moratorium,
Accordingly, the Commission is
rescinding such moratorium effective
upon adoption by registrants of FAS
Statement No. 34. This rescission is
consistent with the Commission’s
expressed policy that the initiative for
establishing and improving accounting
standards should remain in the private
sector, subject to Commission oversight.
+n ASR No. 163, the Commission also
adopted an amendment to Rule 3-16(r)
under Regulation S-X which requires
certain disclosures for companies which
capitalize interest cost. The
requirements of Rule 3-16(r) include
income statement disclosure of the
amount of interest costs capitalized for
each period in which an income
statement is presented. In addition,
companies other than public utilities are
required to disclose the effect on net
income of capitalizing interest costs as
compared with a policy of expensing
interest as incurred, the reason for this
capitalization policy, and the method of
determining the amount capitalized.

The provisions of FAS Statement No.
34 require disclosure of the amount of
interest cost incurred and the amount
charged to expense or capitalized as
appropriate in the circumstances. The
disclosures are required for each
accounting period in which interest cost
was incurred and are to be presented in
the financial statements or related
notes.

Although the disclosure requirements
under FAS Statement No. 34 differ from
the requirements under Rule 3-16(r) with
respect to prominence and detail, these
requirements appear adequate to enable
investors and other financial statement
users to analyze the impact of the
incurrence of interest cost on a
company's operations. Since FAS
Statement No. 34 is required to be
applied prospectively in fiscal years
beginning after December 15, 1979, it is
necessary for the Commission to retain
disclosure requirements for interest cost
for coverage of prior years. As a
consequence, Rule 3-16(r) is hereby
amended to conform the disclosure of
interest cost with the requirements
under FAS Statement No. 34 for each
period in which an income statement is
presented. The revised rules shall apply
to financial statements and interim
financial information filed subsequent to
the date of issuance of this release, Prior
period disclosure shall be provided on a

consistent basis with the conformed
disclosure.

Effective Date

November 8, 1979 with respect to the
revision of Rule 3-16(r). Recission of the
moratorium is effective upon adoption
by registrants of FAS Statement No. 34.

Commission action: The Commission
hereby amends 17 CFR Part 210 by
revising paragraph (r) of § 210,3-16
(Interest capitalized) as follows:

§210.3-16 General notes to financial
statements. (See release No. AS-4.)

* * * * *

(r) Interest cost. Disclosure shall be
provided for each period for which an
income statement is presented of the
amount of interest cost incurred and the
respective amounts expensed or
capitalized.

This amendment is adopted pursuant
to authority in Sections 6, 7, 8, 10 and
19(a) [15 U.S.C. 771, 77g, 77h, 77, 77s(a)
of the Securities Act of 1933 and
Sections 12, 13, 15(d) and 23(a) [15
U.S.C. 78/, 78m, 780 (d), 78w(a)] of the
Securities Exchange Act of 1934.
Pursuant to Section 23(a)(2) of the
Securities Exchange Act, the
Commission has considered the impact
of this amendment on competition and is
not aware of any burden that would be
imposed on competition.

Inasmuch as the above described
amendment does not impose any
additional requirements under § 210.3—-
16(r), the Commission finds, for good
cause, that the thirty-day notice
provision specified in the
Administrative Procedures Act [5 U.S.C.
553(d)] is unnecessary and, accordingly,
the amendment shall be effective as
indicated above.

By the Commission.

George A. Fitzsimmons,
Secretary.
November 8, 1979.

[FR Doc. 79-35254 Filed 11-14-79; 8:45 am)
BILLING CODE 8010-01-M

17 CFR Part 249
[Release No. 34-16327)

Relief for certain Wholly-Owned
Subsidiaries From Portions of Annual
and Quarterly Reports Required Under
the Securities Exchange Act of 1934

AGENCY: Securities and Exchange
Commission.

ACTION: Final rules.

SUMMARY: The Commission announces
the effectiveness of amendments to

provide relief from certain portions of
the reporting requirements of the annual
and quarterly reports filed with the
Commission by a registrant whose
equity securities are owned either
directly or indirectly by a single person
which itself is a reporting company
under the Securities Exchange Act of
1934 (“Exchange Act"). The
amendments had been conditionally
adopted by the Commission on
September 27, 1979 in Securities
Exchange Act Release No. 16226 (44 FR
57374).

EFFECTIVE DATE: November 15, 1979.
FOR FURTHER INFORMATION CONTACT:
John J. Heneghan, Chief Counsel,
Division of Corporation Finance,
Securities and Exchange Commission,
500 North Capitol Street, Washington,
D.C. 20549 (202-272-2573).
SUPPLEMENTARY INFORMATION: The
Securities Exchange Commission today
announced the effectiveness of
amendments to the General Instructions
to Form 10-K and to the General
Instructions to Form 10-Q under the
Securities Exchange Act of 1934 (the
“Exchange Act”) (15 U.S.C. 78a et seq.
(1976)) relating to the disclosure
required by certain registrants which are
wholly-owned subsidiaries.

These amendments allow omission of
certain disclosure items in reports on
Form 10-Q and both omission of and
substitution for various disclosure items
in reports on Form 10-K filed by
registrants whose equity securities are
owned, either directly or indirectly, by a
single parent which is a reporting
company under the Exchange Act.

Form 10-K is used for annual reports
to the Commission pursuant to section
13 or 15(d) of the Exchange Act where
no other report is prescribed. Form 10-Q
is used for quarterly reports to the
Commission under section 13 or 15(d) of
the Exchange Act and is filed pursuant
to Rule 13a-13 or Rule 15d-13
thereunder.

On September 27, 1979 the
Commission had conditionally adopted
the amendments. Interested persons
were to have until November 5, 1979 to
comment, Only three letters of comment
were received and they all supported
the amendments. Therefore, such
amendments are effective as of
November 15, 1979. The text of the
amendments appear in the September
27,1979 release.

Authority: The amendments to Form 10-Q
and to Form 10-K are pursuant to Sections 13,
15(d) and 23(a) of the Securities Exchange
Act of 1934,

(Secs. 13, 15(d), 23(a), 48 Stat. 894, 895, 901;
sec. 203(a), 49 Stat. 705; secs. 3, 8, 49 Stat.
1377, 1379; secs. 4, 6, 78 Stat. 569, 570-574;
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sec. 2, 82 Stal. 454; secs. 1, 2, B4 Stat. 1497;
secs. 10, 18, 89 Stat. 119, 155; secs. 308(b), 90
Stat. 57; secs. 202, 203, 204, 91 Stal. 1494, 1498,
1499, 1500; (15 U.S.C. 78m, 780(d), 78w(a)])

By the Commission.
George A. Fitzsimmons,
Secretary.
November 8, 1979.
[FR Doc: 79-35290 Filed 11-14-7; 8:45 am|
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 35, 154
[Docket No. RM 77-22; Order No. 47-A]

Rate of Interest on Amounts Held
Subject to Refund; Order on Rehearing
Modifying and Clarifying Prior Order

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order on Rehearing Modifying
and Clarifying Prior Order.

SUMMARY: The Federal Energy
Regulatory Commission denies the
applications for rehearing of Order No.
47, and amends the regulations adopted
therein to clarify the Commission's
intent that, after October 1, 1979,
compounding should apply to interest on
refundable amounts which accrued both
before and after October 1, 1979.
EFFECTIVE DATE: October 1, 1979.
FOR FURTHER INFORMATION CONTACT:
Dennis Melvin, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street, N.E.,
Washington, D.C. 20426, (202) 357-8572.
Clarence Burris, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street, N.E,,
Washington, D.C. 20426, (202) 357-8161.

November 8, 1979.

On September 10, 1979, the Federal
Energy Regulatory Commission issued
Order No. 47 in the above-referenced
docket which established (1) a new, self-
adjusting, compounded carrying interest
rate on refunds, (2) a new, self-adjusting,
compounded carrying charge rate on
deferred purchased gas costs, and [3) a
reduction in the number of required
refund reports.

Applications for rehearing of this
order were timely filed by Cities Service
Gas Company, Indicated Producers, the
Interstate Natural Gas Association of
America, Michigan Wisconsin Pipe Line
Company, Northern Natural Gas
Company, Southern Natural Gas
Company, Transcontinental Gas Pipe

Line Corporation, United Gas Pipe Line
Company, and Tennessee Gas Pipeline
Company and Midwestern Gas
Transmission Company and East
Tennessee Natural Gas Company
(jointly).

Most of the arguments raised by
applicants were treated adequately in
Order No. 47 and need no further
discussion in this order. One point
requires clarification.

Many parties are unclear as to
whether the compounding feature
adopted in Order No. 47 is to be
applicable only to interest which
accumulates from and after October 1,
1979, the effective date of Order No. 47,
or is it also to be applied to interest
which accumulated before October 1,
1979.

Compounding is intended to apply
after October 1, 1979, to all interest,
regardless of when it accumulated. In
Order No. 47, we found that the purpose
of compounding is to reimburse the
customer for the use of the accumulated
interest on his overpayments (mimeo, p.
15). Consistentcy requires that we apply
this principle to all the interest.
Accordingly, clarifying language will be
added to our refund regulations
consistent with this result.

.Order No. 47 made the revised
interest rate rule effective as of October
1, 1979. These amendments merely
clarify the intent of the regulations
adopted in Order No. 47, Therefore, the
amendments are hereby made effective
as of October 1, 1979,

(Sec. 18, Natural Gas Act, 15 U.S.C. 7170;
Section 309, Federal Power Act, 16 U.S.C.
825h; Department of Energy Organization
Act, Pub. L. 95-91; E.O. 12009, 42 FR 46267)

In consideration of the foregoing,
Parts 35 and 154, of Chapter I, Title 18,
of the Code of Federal Regulations are
amended as set forth below, effective
October 1, 1979.

To the extent not granted in this order, .

the applications for rehearing are
denied.
By the Commission.
Kenneth F. Plumb,
Secretary.

PART 35—FILING OF RATE
SCHEDULES

1. Section 35.19a is amended in
paragraph (a)(2)(iii)(A) to read as
follows:

§ 35.19a Refund requirements under
suspension orders.

(a) Refunds. * * *

[2) * &

(iii) (A) At an average prime rate for

each calendar quarter on all excessive
rates or charges held (including all
interest applicable to such rates or
charges) on or after October 1, 1979. The
applicable average prime rate for each
calendar quarter shall be the arithmetic
mean, to the nearest one-hundredth of
one percent, of the prime rate values
published in the Federal Reserve
Bulletin for the fourth, third, and second
months preceding the first month of the
calendar quarter.* * *

* * * * *

PART 154—RATE SCHEDULES AND
TARIFFS

2. Section 154.67 is amended in
paragraph (d)(2)(iii)(A) to read as
follows:

§ 154.67 Suspended changes in rate
schedules; motions to make effective at
end of period of suspension; procedure,

- - » - *

(d) Refunds. * * *

(2) LI N

(iii)(A) At an average prime rate for
each calendar quarter on all excessive
rates or charges held (including all
interest applicable to such rates and
charges) on or after October 1, 1979. The
applicable average prime rate for each
calendar quarter shall be the arithmetic
mean, to the nearest one-hundredth of
one percent, of the prime rate values
published in the Federal Reserve
Bulletin for the fourth, third, and second
months preceding the first month of the
calendar quarter.* * *

3. Section 154.102 is amended in
paragraph (d)(2)(iii)(A) to read as
follows:

§ 154,102 Suspended changes In rate
schedules; motions to make effective at
end of period of suspension; procedure.

* - - - *

(d) Refunds. * * *

(2) LI e

(iii)(A) At an average prime rate for
each calendar quarter on all excessive
rates or charges held (including all
interest applicable to such rates or
charges) on or after October 1, 1979. The
applicable average prime rate for each
calendar quarter shall be the arithmetic
mean, to the nearest one-hundredth of
one percent, of the prime rate values
published in the Federal Reserve
Bulletin for the fourth, third, and second
months preceding the first month of the

calendar quarter.* * *
[FR Doc. 76-35285 Filed 11-14-79; 8:45 am|

BILLING CODE 6450-01-M
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18 CFR Parts 141, 260
[Docket No. RM80-5; Order No. 57]

Revising Annual Reporting of Officers’
Salaries; Final Order

AGENCY: Federal Energy Regulatory
Commission, DOE,
acTioN: Final order,

suMMARY: The Commission is hereby
amending schedule page 104, (entitled
“Officers”) of its Annual Report Forms
No. 1 and No. 2 to increase the floor for
annual salary that is presently required
to be reported from $35,000 to $50,000 for
all respondents and in connection
therewith, to adopt the term “executive
officer.” This is being done to reduce
reporting burdens and to bring the
reporting requirements of the schedule
into line with the revised reporting
requirements of the Securities and
Exchange Commission, adopted by the
SEC. In addition, certain instructions are
deleted from Schedule page 104.
EFFECTIVE DATE: The changes are
effective with respect to Annual Reports
submitted for reporting year 1979 and
subsequent reporting years.

FOR FURTHER INFORMATION CONTACT:
james Kitchen, Office of Chief
Accountant, Federal Energy Regulatory
Commission, 825 North Capitol Street,
N.E., Room 3508-N, Washington, D.C.
20426, (202) 275-4051.

November 8, 1979,

A. Background

Schedule page 104 (“Officers”) of the
Commission’s Annual Report Forms No.
1 and No, 2 requires jurisdictional
companies to report the name, title,
office address and salary for the report
vear of each general officer of the
respondent company. The requirements
of this schedule were last changed by
Order No. 503 (Docket No. RM74-5)
issued January 29, 1974, (39 FR 4473,
February 2, 1974). By that Order the
Commission ' increased the minimum

*Commission refers to the Federal Power
Commission with respect to actions taken before
October 1, 1977; and to the Federal Energy
Regulatory Commission with respect to actions
taken thereafter.

salary of officers required to be reported
annually from $25,000 to $35,000 for
companies reporting $50 million or more
in annual operating revenues and from
$15,000 to $25,000 for companies
reporting operating revenues less than
$50 million.

Since these changes were made, the
data submitted by jurisdictional
companies reporting officers’ salaries on
Forms No. 1 and No. 2 have grown
beyond the bounds necessary for the
Commission's purposes. The inflationary
trends of the past five years, coupled
with the current reporting thresholds,
means that more and more information
is required in order to comply with
Schedule page 104. Second, the
requirement that an “officer's" salary
must be reported leaves open the
possibility that personnel who are not in
policymaking positions may be listed.
The term “officer”, without further
qualifications, may then be adding to
reporting burdens. Finally, the
requirement to report the principal
business address (column C of Schedule
page 104) of personnel listed on
Schedule page 104 appears unnecessary.
The principal business address of the
reporting firm should suffice for the
Commission's purposes.

In addition to the reporting burden of
Schedule page 104, changes in the
requirements of the Securities and
Exchange (SEC) respecting management
remuneration filings require a revamping
of Schedule page 104. Since the SEC no
longer accepts Commission Annual
Report Forms No. 1 and No. 2 in lieu of
SEC Form 10-K, certain instructions to
Schedule page 104 are now superfluous.

B. Summary of Revisions

The Commission today revises
Schedule page 104 of its Annual Report
Forms No. 1 and No. 2 by (1) requiring
the reporting of officers’ salaries greater
than or equal to $50,000 per year
irrespective of the annual operating
revenues reported by respondent
companies; (2) adopting the term
“executive officer” to describe those
salaries which should be reported; and
(3) deleting column (c) (“Principal
Business Address"”). The increase of the
reporting threshhold and the removal of
the distinction between the size of

respondents as to reported revenues are
made in recognition of inflationary
trends since 1974. The adoption of the
term “executive officer’ will ensure that
only the salaries of policymaking
personnel are reported.

An “executive officer"” includes the
president, secretary, treasurer, and vice
president in charge of a principal
business unit, division or function (such
as sales, administration or finance) of
the respondent. It also includes any
other person who performs similar
policymaking functions and who is
employed by the respondent.

These changes will reduce the
reporting burden of respondents without
materially affecting the informational
needs of the Commission. In addition,
the new threshhold reporting
requirement of $50,000 and the adoption
of the term "executive officer” are
consistent with recent changes made by
the SEC for the reporting of management
remuneration for fiscal years ending
after December 25, 1978.2 For this
reason, the Commission will accept
copies of filings made to the SEC under
Item 4 of Regulation S-K in lieu of
Schedule page 104 if the substitution of
Item 4 is conformed to the size of the
Commission's Schedule pages of Annual
Report Forms No. 1 and No. 2. This
alternative filing option should further
reduce reporting burdens by eliminating
duplicative reporting.

Finally, instructions 2 through 5 and 7
to Schedule page 104 of Forms No. 1 and
No. 2 are deleted. These instructions,
keyed to SEC reporting requirements,
are no longer appropriate since the SEC
no longer accepts the Commission’s
Forms No. 1 and No. 2 in lieu of their
Form 10-K,

C. Effective Date

Because of the minor nature of these
revisions and the fact that their
immediate adoption will promote an
expeditious reduction of unnecessary
reporting burdens, and because the

*SEC, "Uniform and Integrated Reporting
Requirements: Management Remunerations”,
Release Nos. 33-6003, 34-15380, 35-20811, IC~10505
(issued Dec. 4, 1978), 43 FR 58181 (Dec. 13, 1978),
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prompt adoption of these changes is
necessary to provide adequate notice of
reporting requirements in time for report
year 1979, the Commission finds that
there is good cause to dispense with
public procedures in adopting the
revisions. For the same reasons, and
because the prompt adoption of the
above described changes to Schedule
page 104 will reduce reporting burdens
without seriously impairing the
Commission’s informational needs, the
Commission finds that there is good
cause to make these changes effective
for the reporting year 1979 and following
for filings made during 1980 and after.

(Department of Energy Organization Act,
Pub. L. No. 95-91, 91 Stat. 565, E.O. 12009, 42
FR 46267 (Sept. 15, 1977); Natural Gas Act as
amended, 15 U.S.C. 717, et. seq.; Federal
Power Act, as amended, 16 U.S.C. 791)

For the foregoing reasons, Schedule page
104 (“Officers”) of Form No. 1 (Annual Report
for Electric Utilities, Licensees and Others
(Class A and Class B)), prescribed by § 141.1,
Chapter I, Title 18 of the Code of Federal |
Regulations and Form No. 2 (Annual Report
for Natural Gas Companies (Class A and
Class'B)), prescribed by § 260.1, Chapter I,
Title 18 of the Code of Federal Regulations
are revised as set forth in Attachment A
hereto. These revisions are effective for
reports filed for the 1979 and subsequent
reporting years.

The Secretary shall cause prompt
publication of this Order to be made in
the Federal Register.

By the Commission.

Kenneth F. Plumb,
Secretary.

BILLING CODE 8450-01-M
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Docket No. RMEC-Z DA,

OFFICERS

1. Report below the name, title and salary for the 2. If a change was made during the year in the
year for each executive officer whose salary is incumbent of any position, show name and total
$50,000 or more. An “executive officer” of a remuneration of the previous incumbent and date
respondent includes its president, secretary, change in incumbency was made.
rreasurer and vice president in charge of a 3. Utilities which are required to file similar data
principal business unit, division or function (such with the Securities and Exchange Commission,
as sales, administration or finance) and any other may substitute a copy of item 4 of Regulation
person who performs similar policy making S-K, identified as this schedule page. The
functions. substituted page(s) should be conformed to the
size of this page

Neme of OMce
L]

[FR Doc. 79-35292 Filed 11-14-79; 8:45 am|
BILLING CODE 8450-01-C
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18 CFR Part 292
[Docket No. RM79-54]

Interim Rule for Qualification of Gas-
Fired Cogeneration Facilities for
Purposes of the Incremental Pricing
Program; Interim Rule

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Interim rule.

SUMMARY: The Commission gives notice
that it has adopted interim rules
permitting certain gas-fired cogeneration
facilities to be exempt from the
incremental pricing provisions of the
Natural Gas Policy Act of 1978 (NGPA).
The exemption in the NGPA permits
cogeneration facilities which qualify
under the Commission’s rules
implementing section 201 of the Public
Utility Regulatory Policies Act of 1978
[PURPA) to be exempt from the
surcharges for natural gas otherwise
provided under the incremental pricing
provisions of the NGPA. Under the
interim rules, cogeneration facilites
which meet certain standards may file
an affidavit that they are “qualifying
cogeneration facilites,” and thereby be
exempted from incremental pricing.

EFFECTIVE DATE: November 9, 1979.

FOR FURTHER INFORMATION CONTACT:

Adam Wenner, Executive Assistant to the
Associate General Counsel, Federal Energy
Regulatory Commission, Room 8104-C, 825
North Capitol Street, N.E., Washington,
D.C. 20426, (202) 357-8171, or

James C. Liles, Office of Regulatory Analysis,
Federal Energy Regulatory Commission,
Room 3000, 825 North Capitol Street, N.E.,
Washington, D.C. 20428, (202) 357-8128.

SUPPLEMENTARY INFORMATION:
November 9, 1979.

Background

On September 28, 1979, the
Commission issued final rules
implementing the incremental pricing
provisions of the Natural Gas Policy Act
of 1978 (NGPA).* These rules provide,
among other things, that natural gas
used by “a qualifying cogeneration
facility” shall be exempt from the
incremental pricing provisions of the
NGPA.2 A qualifying cogeneration
facility is defined in the regulations as a
cogeneration facility which meets the
requirements prescribed by the
Commission pursuant to section 201 of
the Public Utility Regulatory Policies Act
of 1978 (PURPA).?

! Order No. 48, Docket No. RM79-14, issued
September 28, 1979.

*Sections 282.201(a), and 282.203,

3 Section 282.202(e).

On June 27, 1979, the Commission
issued a notice of proposed rulemaking
providing requirements for qualification
of small power production and
cogeneration facilities under section 201
of the PURPA.* At this time, the
Commission has not promulgated a final
rule establishing criteria for qualifying
status. Vi

An operative rule setting forth the
requirements for a qualifying natural
gas-fired cogeneration facility is
necessary for the timely implementation
of the Commission's incremental pricing
program. Section 282.602 of the
incremental pricing regulations requires
that on or before December 1, 1979, each
interstate pipeline must file with the
Commission a tariff sheet reflecting a
“reduced PGA" rate for the period
January 1, 1980, to the effective date of
the pipeline's next normally scheduled
PGA filing. In order to calculate this
reduced PCA rate, each pipeline must
ascertain which of the customers it
serves, whether directly or indirectly are
wholly or partially exempt from being
incrementally priced as to their use of
natural gas. This information is to be
provided by the filing by individual
customers of exemption affidavits, a
copy of which must be filed with the
facility’s natural gas supplier. By filing
an affidavit, a customer affirms, under
penalty of law, that he belongs to one of
the several customer groups which is
exempt from incremental pricing. In the
case of the exemption for qualifying
cogeneration facilities, therefore, an
industrial customer cannot certify that
his facility is a qualifying cogeneration
facility until the Commission issues final
rules so specifying.

In order to permit natural gas-fired
cogeneration industrial end-users to file
exemption affidavits in a timely fashion,
and thus provide affected pipelines with
the information needed to make
accurate calculations as to their reduced
PGA rates which will be effective
January 1, 1980, the Commission finds
good cause to issue interim regulations
providing that certain existing gas-fired
cogeneration facilities can obtain
qualifying status on an interim basis,
solely for the purpose of obtaining an
exemption from incremental pricing.

The interim qualifying status
available to certain existing gas-fired
cogeneration facilities will not enable
them to obtain any of the benefits set
forth pursuant to section 210 of PURPA
or to continue to retain the exemption
from the incremental pricing of natural
gas after final regulations are
promulgated in this docket. Those

“Docket No. RM79-54, issued June 27, 1079 (44 FR
38872, July 3, 1979.)

benefits will be available only if a
facility qualifies under the Commission's
final rules in Docket No. RM79-54. The
only benefit to be derived from this
interim qualification is exemption from
the incremental pricing of natural gas
pending promulgation of the final
regulations in this docket.

The Commission finds it appropriate
to adopt for this interim rule certain
provisions proposed in Docket No.
RM?79-54. In addition, the Commission
finds it appropriate to make changes in
other proposed provisions of that Docket
for the purpose of this interim rule. The
adoption of this interim rule in this
manner does not reflect a final decision
by the Commission as to which gas-fired
cogeneration facilities will meet the
criteria for qualification under the final
rule in this docket. Rather, it indicates
that the Commission finds these
particular standards and procedures
appropriate and expedient for use on an
interim basis.

Summary of the Interim Rule
§ 292,501 Scope.

The purpose of the interim rule is
limited to establishing an interim
exemption from incremental pricing
under the Natural Gas Policy Act of
1978.

§ 292.502 Qualifying requirements for
cogeneration facilities.

Paragraph (a) provides that, for
purposes of Title II of the Natural Gas
Policy Act of 1978, a “qualifying
cogeneration facility” is a cogeneration
facility which was in existence on
November 1, 1979, and which used
natural gas as a fuel on or prior to that
date. In addition, a qualifying -
cogeneration facility must meet the
efficiency standards prescribed in
§ 292.502 (e) and (f) of this rule.

The fundamental concept behind the
provision of benefits to cogeneration
facilities is the ability of these facilities
to make more efficient use of fuel
needed to meet heat and power
demands. This more efficient use of fuel
is only accomplished when the waste or
rejected heat from one power or heating
process is used in another heating or
power process. Thus, the “"combined" or
“joint” production of heat and power
does not fully define cogeneration; the
production musgt represent the
sequential use of the same stream of
energy or heat. Such sequential use
ordinarily is more energy-efficient than
separate production. Section 292.502(a)
accordingly requires that a facility must
produce electric energy and other forms
of useful energy through the sequential
use of energy.
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Section 3 (18)(B)(ii) of the Federal
power Act provides that a qualifying
cogeneration facility must be owned by
a person “not primarily engaged in the
generation or sale of electric power
(other than electric power solely from
cogeneration or small power production
facilities)." Section 206{c)(2) of the
Natural Gas Policy Act of 1978 pravides
that incremental pricing of gas shall not
apply to the generation of electricity by
any electric utility. Section 282.203(d) of
the Commission's rules implements this
exemption. Section 262.206(b) of the
Commission's proposed rules in this
docket would provide that a
cogeneration facility may not qualify
under section 201 of PURPA if more than
50 percent of the facility is owned by
electric utilities.

The Commission wishes to ensure that
cogeneration facilities which satisfy the
technical requirements for qualification,
but which, because of majority utility
ownership, might not be eligible to be
qualifying cogeneration facilities under
section 201 of PURPA receive the same
exemption available for electric utilities
referred to above. Accordingly, this
interim rule does not contain the
ownership limitations set forth in
§ 292.2068(b) of the proposed rules for
qualification under section 201 of
PURPA.

As a result, qualification under this
interim rule is intended both to
implement the exemption for qualifying
cogeneration facilities in section
206(c)(3) of the NGPA, and to clarify the
applicability of the exemption for
electric utilities in section 206{c)(2) of
the NGPA. Therefore, a cogeneration
facility which meets the technical
requirements for qualification under
PURPA, but which might be excluded
because of utility ownership, is
nevertheless eligible to be a “qualifying
cogeneration facility" for the purpose of
exemption from incremental pricing. The
Commission emphasizes that
qualification of utility-owned facilities
under this interim rule does not reflect
qualifying status under section 201 of
PURPA, or eligibility for the benefits
provided under section 210 of PURPA. It
is only intended to ensure that the
combined effect of the exemptions for
qualifying cogeneration facilities and for
electric utilities does not exclude
efficient cogeneration facilities.

Section 292.502(b) sets forth
definitions used to calculate the
efficiency of a facility. Subparagraph (1)
defines a “cogeneration facility” as the
equipment used to produce electric
energy and other forms of useful energy
(such as heat or steam) used for
industrial, commercial, heating or

cooling purposes, through the sequential
use of energy. Subparagraph (1) limits
qualification to equipment used for
cogeneration. Therefore, although gas
may be used for other purposes at the
same location, only gas used for
qualifying cogeneration is exempt from
incremental pricing. "

Subparagraph (2) defines the “useful
thermal energy output” of a
cogeneration facility as the heat made
available for use in an industrial process
or for use as space or water heating or
cooling.

Subparagraph (3) defines the "useful
power output” of a cogeneration facility
as the electrical or mechanical energy
made available for use, exclusive of any
use solely in the power production
process.

Subparagraph (4) provides that "total
energy input” means the total energy of
all forms supplied from external sources
to the cogeneration facility. In the case
of energy in the form of fossil fuel, the
energy input is to be measured by the
lower heating value of such fuels.

Subparagraph (5) defines “working
fluid energy input” to a cogeneration
facility as the enthalpy of steam leaving
a boiler minus that of the feed water,
when the steam is subsequently used in
a topping cycle.

Subparagraph (6) defines “overall
energy efficiency” as the ratio of the
sum of all useful energy outputs to the
total energy input of the facility,
measured by means of actual data or
estimates. The definition provides that
any energy used exclusively in the
thermal process of a topp cle
(supplementary firing) facility shall not
be included as energy output or energy
input for the purpose of determining the
cogeneration facility’s overall energy
efficiency. The definition of “overall
energy efficiency” for this rule is
different from that initially proposed in
Docket No. RM79-54 in that it is based
only on the energy output of the heat
and power production equipment,
without requiring a computation of
process heat utilization efficiency. The
Commission makes this change in order
to simplify the computation of energy
efficiency.

Subparagraph (7) defines “internal
energy efficiency” as the ratio of the

Sum of all useful energy outputs to the
working fluid energy input, measured by
means of actual data or estimates. This
definition also provides that any energy
used exclusively in the thermal process
of any topping-cycle (supplementary
firing) facility shall not be included as
energy output or energy input for the
purpose of determining the cogeneration
facility's internal energy efficiency.

Cogeneration facilities can generally
be grouped into two distinct classes:
"topping" cycles and "bottoming”
cycles. In a topping-cycle cogeneration
facility, electricity is generated first and
the rejected energy is typically used in a
thermal process. Examples of topping-
cycles are backpressure steam turbines
and combustion turbines with waste
heat recovery boilers. Such systems can
produce both electric power and process
steam. Subparagraph (8) accordingly
defines a “topping-cycle cogeneration
facility” as a facility in which the energy
input is first used to produce power, and
the waste heat from power production is
then used to provide useful heat.

Bottoming-cycle cogeneration
facilities use high-temperature energy
for'a thermal process first, with
subsequent use of the rejected heat for
generating electricity. Subparagraph (9)
defines a “bottoming-cycle cogeneration
facility” as a facility in which the energy
input to the system is first applied to a
useful heating process, and the residual
heat emerging from the process is then
used for power production.

Subparagraph (10) states that
“supplementary firing" means natural
gas used only in the thermal process of a
topping cycle, or only in the electric
generation process of a bottoming-cyele.

Paragraph (c) sets forth efficiency
standards for topping-cycle
cogeneration facilities. Only topping-
cycle cogeneration facilities are required
to meet the efficiency standards set
forth in this interim rule. (Complex
facilities, with both topping and
bottoming generation of electricity or
mechanical energy, may be considered
bottoming cycles for the purpose of this
interim rule]. Subparagraph (1) requires
that, to qualify, the overall energy
efficiency of a cogeneration facility must
be no less than 0.55.

An alternative efficiency standard is
provided in subparagraph (2) which
eliminates boiler efficiency as a
standard for qualification. Under this
standard, the internal energy efficiency
must be not less than 0.70. The
alternative efficiency standard is
provided to permit qualification of
facilities using low-quality fuel burned
in association with natural gas, giving
rise to low boiler efficiencies.

Paragraph (d) states that a bottoming-
cycle cogeneration facility does not
have to meet any efficiency standards in
order to be a qualifying facility.

Paragraph (e) sets forth the limitation
on eligibility for qualification under this
interim rule. In order to qualify, a
facility must have been in existence on
November 1, 1979, and must use natural
gas as an energy input. It need not use
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gas exclusively, but can combine gas
with other fuel sources.

Paragraph (f) provides that the
Commission may waive any of the
standards for qualification, if it finds
that such waiver is necessary to
encourage congeneration.

Paragraph (g)(1) provides that
obtaining qualifying status for purposes
of this interim rule does not make a
facility eligible for the rates and
exemptions set forth in section 210 of
PURPA.

Paragraph (g)(2) provides that interim
qualification does not necessarily assure
that a facility will be a qualifying facility
under the Commission’s final rules in
Docket No. RM79-54, which implement
section 201 of PURPA.

Interim qualification will terminate,
upon the issuance of final rules in
Docket No. RM79-54. Facilities
qualifying under this interim rule will
have to qualify under that rule in order
to retain their exemption from
incremental pricing.

§ 292.503 Procedures for obtaining
qualifying status.

Section 292.503 provides that an
applicant who meets the standards must
indicate on the exemption affidavit
provided under the incremental pricing
program that it is a qualifying
cogeneration facility. Upon filing that
affidavit with the Commission, with a
copy to the supplying pipeline, such
facility shall be exempt from
incremental pricing.

Section 553(d) of Title 5, United States
Code, provides that a substantive rule
need not be published 30 days prior to
taking effect if the rule grants or
recognizes an exemption. As stated
above, the regulations below set forth
criteria for the determination of an
exemption from the Commission's
incremental pricing program, Thus, the
30-day period is not required with
respect to these rules. The regulations
are being made effective immediately,
for the reasons stated above.

In consideration of the foregoing,
Subchapter K, Chapter I, Title 18, Code
of Federal Regulations, is amended by
adding a new Part 292 as set forth
below, effective on the issuance of these
rules.

By the Commission.
Kenneth F. Plumb,
Secretary.

(1) Subchapter K is amended in the
table of contents by adding in the
appropriate numerical order a new Part
number and heading to read as follows:

SUBCHAPTER K—REGULATIONS UNDER
THE PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978

PART 292—REGULATION OF SMALL
POWER PRODUCTION AND
COGENERATION FACILITIES UNDER
SECTIONS 201 AND 210 OF THE
PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978

(2) Subchapter K is amended by
adding a new Part 292 to read as
follows:

PART 292—REGULATION OF SMALL
POWER PRODUCTION AND
COGENERATION FACILITIES UNDER
SECTIONS 201 AND 210 OF THE

. PUBLIC UTILITY REGULATORY

POLICIES ACT OF 1978

Subparts A through D—[Reserved]

Subpart E—Qualification of Cogeneration
Facilities for Incremental Pricing Exemption

Sec.

292.501 Scope.

292.502 Qualifying requirements for
cogeneration facilities,

292.503 Procedures for obtaining qualifying
status.

Authority: Public Utility Regulatory Policies
Act of 1978, Pub. L. 95-617; Natural Gas
Policy Act of 1978, Pub. L. 95-621; Department
of Energy Organization Act, Pub. L. 95-91;
E.O. 12009, 42 FR 46267,

Subparts A through D—[Reserved]

Subpart E—Qualification of
Cogeneration Facilities for
Incremental Pricing Exemption

§292.501 Scope.

This subpart defines qualifying
cogeneration facilities for the sole
purpose of establishing an interim
exemption from incremental pricing
under the Natural Gas Policy Act of
1978. .

§ 292,502 Qualifying requirements for
cogeneration facilities.

(a) Definition of qualifying
cogeneration facility. For purposes of
Title II of the Natural Gas Policy Act of
1978 (NGPA), and Subpart B of Part 282
of the Commission’s rules, the term
“qualifying cogeneration facility” means
a cogeneration facility which:

(1) Was in existence on November 1,
1979;

(2) Used natural gas as a fuel on or
prior to that date;

(8) Produces electric energy and
another form of useful energy (such as
heat or steam), used for industrial,
commercial, heating or cooling purposes,

through the sequential use of energy;
and

(4) Meets the efficiency standards set
forth in this section.

(b) Definitions. For purposes of thig
subpart:

(1) “Cogeneration facility” means
equipment used to produce electric
energy and another form of useful
energy (such as heat or steam), used for
industrial, commercial heating or cooling
purposes, through the sequential use of
energy;

(2) "Useful thermal energy output” of
a cogeneration facility means the heat
made available for use in an industrial
process or for use as space or water
heating;

(3) “Useful power output” of a
cogeneration facility means the
electrical or mechanical energy made
available for use, exclusive of any used
solely in the power production process;

(4) "Total energy input” means the
total energy of all forms supplied from
external sources to the cogeneration
facility. In the case of energy in the form
of fossil fuel, the energy input is to be
measured by the lower heating value of
such fuel;

(5) “Working fluid energy input” to a
cogeneration facility means the enthalpy
of steam leaving a boiler minus that of
the feed water, when the steam is
subsequently used in a topping cycle;

(6) “Overall energy efficiency” means
the ratio of the sum of all useful thermal
and power outputs to the total energy
input of the cogeneration facility,
measured by means of actual data or
estimates. Any energy used exclusively
in the thermal process of a topping-cycle
(supplementary firing) facility shall not
be included as energy output or energy
input for the purpose of determining the
cogeneration facility's overall energy
efficiency;

(7) “Internal energy efficiency” means
the ratio of the sum of all useful thermal
and power outputs to the working fluid
energy input, measured by means of
actual data or estimates. Any energy
used exclusively in the thermal process
of a topping-cycle (supplementary firing)
facility shall not be included as energy
output or energy input for the purpose of
determining the cogeneration facility's
internal energy efficiency;

(8) A “topping-cycle cogeneration
facility” means a cogeneration facility in
which the energy input to the facility is
first used to produce power, and the
waste heat from power production is
then used to provide useful heat;

(9) A “bottoming-cycle cogeneration
facility” means a cogeneration facility in
which the energy input to the system is
first applied to a useful heating process,
and the residual heat emerging from the
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process is used then for power
production; and

(10) “Supplementary firing" means
natural gas used only in the thermal
process of a topping-cycle cogeneration
facility, or only in the electric generating
process of a bottoming-cycle
cogeneration facility.

(c) Efficiency standards for topping-
cycle facilities. For topping-cycle
cogeneration facilities using natural gas,
with or without any other fuels, the
following efficiency standard applies:

(1) The facility’s overall energy
efficiency must be not less than 0.55, or

(2) The internal energy efficiency of
the facility must be not less than 0.70.

(d) Efficiency standards for
bottoming-cycle facilities. For
bottoming-cycle cogeneration facilities,
there is no efficiency standard for
qualification.

(e) Eligibility. In order to obtain
qualifying status under the interim rule,
a cogeneration facility must:

(1) Have been in existence on
November 1, 1979, and

(2) Have used natural gas as an
energy input on or prior to November 1,
1979.

(f) Waiver. The Commission may
waive any of the provisions of this
subpart if it determines that such waiver
is neccessary to encourage
cogeneration,

(g) Limitations of benefits of interim
qualification. Obtaining qualifying
status for purpose of this interim rule
does not:

(1) Constitute qualifying status for
purposes of section 210 of the Public
Utility Regulatory Policies Act of 1978
(PURPA), or

(2) Assure that a facility will be a
qualifying facility under the
Commission's final rules implementing
section 201 of PURPA or Title II of the
NGPA.

§292.503 Procedures for obtaining
qualifying status.

(a) In order to be a qualifying facility
for purposes of exemption from
incremental pricing, a facility must meet
the standards set forth in § 292.502.

(b) If a cogeneration facility meets the
standards set forth in § 292.502, the
owner or operator of the facility may file
an executed exemption affidavit that the
facility is a qualifying cogeneration
facility, pursuant to the procedures set
fo;th in § 282.204 of the Commission’s
rules.

[FR Doc. 78-35287 Filed 11-14-79; 8:45 am]
BILLING CODE 8450-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
25 CFR Part 256

Off-Reservation Treaty Fishing; Great
Lakes and Connecting Waters in
Michigan Ceded in Treaty of 1836

AGENCY: Department of the Interior.

ACTION: Interim Rule on which comment
is solicited.

SUMMARY: This subpart governs off-
reservation fishing in the Michigan
waters of Lakes Superior, Michigan and
Huron, together the St. Mary's River
system connecting Lakes Superior and
Huron, ceded in the Treaty of March 28,
1836; 7 Stat. 491. This rule applies to
fishing by the members of the Bay Mills
Indian Community and the Sault Ste.
Marie Tribe of Chippewa Indians, which
possesses off-reservation fishing rights
secured by that treaty. The regulations
were prepared and are being
promulgated pursuant to a
Memorandum of Understanding with the
tribes and after consultation with the
Michigan Department of Natural
Resources. The Secretary has
determined that conservation of the
fishery resource within the ceded waters
will be enhanced by a single set of
comprehensive regulations, and that the
advent of the fall spawning seasons
requires the promulgation of this rule as
emergency regulations. They are
promulgated pursuant to the regulatory
mechanism established in Subpart A of
this part. This rule is published as an
interim regulation and is effective on the
day after publication. Comments on this
rule must be received on or before
January 14, 1980.

DATES: Effective November 16, 1979;
deadline for comments January 14, 1980.
ADDRESS: Send comments to Associate
Solicitor for Indian Affairs, Department
of the Interior, 18th and C. Sts., NW.,
Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Jim Jannetta, Attorney-Advisor,
Department of the Interior, Office of the
Solictor, Division of Indian Affairs, 18th
and C. Streets, N.W., Washington, D.C.
20240, (202) 343-8526.

SUPPLEMENTAL INFORMATION: The
Department of the Interior is responsible
for the supervision and management of
Indian Affairs under 43 U.S.C. 1457, 25
U.S.C. 2 and 9, and the Reorganization
Plan No. 3 of 1950 (64 Stat. 1262),
including the protection and
implementation of federally reserved
treaty fishing rights. The Bay Mills
Indian Community and the Sault Ste.
Marie Tribe of Chippewa Indians have

off-reservation fishing rights secured by
the Treaty of March 28, 1836, 7 Stat, 491,
as affirmed in People v. LeBlanc, 399
Mich. 31, 248 N.W. 2d 199 (1976) and
United States v Michigan, 471 F. Supp.
192 (W.D. Mich. 1979). The fishing right
includes the right to take fish for
commercial purposes in the Great Lakes
and connecting waters ceded by the
tribes in that treaty. This area includes
the Michigan waters of Lake Superior
east of Marquette; of Lake Michigan east
of Escanada and north of the mouth of
the Grand River, of Lake Huron north of
Alpena, and of the entire St. Mary's
River system.

This May in United States v.
Michigan the court ruled that the
authority of State of Michigan to
regulate the exercise of the treaty fishing
right has been preempted. Subsequently,
the Department and the tribes entered
into a Memorandum of Understanding
governing the regulation of treaty
fishing. Under this agreement, the tribes
were to develop one joint
comprehensive set of regulations
governing the fishing of their members.
These regulations were to be developed
in consultation with the U.S. Fish and
Wildlife Service and the Michigan
Department of Natural Resources. The
Department was to review the joint
tribal regulations to see that they met
conservation needs, and was to publish
them as federal regulations if they did
0.

The tribes developed their joint set of
regulations as agreed. The Department
has reviewed these regulations and has
determined that they meet conservation
needs, with certain adjustments which
are reflected herein. Several suggestions
made by the State of Michigan have
been incorporated, with the acquiesence
of the tribes. In addition, the Secretary
has determined that a closure of the
Lower St. Mary’s River to net fishing is
necessary for conservation. This area
contains a naturally reproducing lake
herring stock which is rare in the
American waters of the Great Lakes and
which is susceptible to net fishing. The
tribes have not included a closure of the
Lower St. Mary’s in their regulations
and have not consented to the inclusion
of such a closure in these regulations.
Nevertheless, the Secretary is
implementing the closure under his
authority to act to protect the fishery
resource as set forth in 25 CFR Part 256,
Subpart A,

A federal-state-tribal biological team
has been at work preparing harvestable
surplus estimates for various species in
each state statistical district within
treaty waters. In the Memorandum of
Understanding, the tribes and the
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Department agreed that when the
harvestable surplus of a given species
has been taken by all harvesters from a
given area, treaty fishing may be closed
for that species in that area regardless
of the proportion of the harvest taken by
treaty fishers. Adjustments to these
regulations to provide for additional
closures as the season progresses will
be made as necessary on this basis.

An environmental assessment has
been completed and it has been
concluded that this rule is not a major
federal action which would significantly
affect the quality of the human
environment within the meaning of
Section 102(2)(e) of the National
Environmental Policy Act of 1969. The
Department has also determined that
this document is not a significant rule
and does not require a regulatory
analysis under Executive Order 12044
and 43 CFR Part 14.

Because the fall spawning season has
begun and fish stocks are now
especially vulnerable to fishing
pressure, it is imperative for the
protection of the resource that these
regulations be implemented
immediately. For these reasons, the
Secretary has determined hereby and
for good cause finds that formal
advance notice, public comment
procedures and delayed effectiveness
procedures of 5 U.S.C. § 553 are
impracticable and contrary to the public
interest. These regulations are therefore
effective immediately as interim
regulations which will carry through the
short remainder of the current fishing
season.

It is proposed that these regulations
govern treaty fishing during the 1980
fishing season as well. Comments from
interested persons are invited and will
be considered in determining whether
any changes should be made to these
regulations. Interested persons wishing
to participate should submit their
comments including data and
recommendations, to: Associate
Solicitor for Indian Affairs, Department
of the Interior, 18th and C Streets NW.,
Washington, D.C. 20240. Comments
received within 80 days of the
publication of this notice will be
considered.

The primary author of this document
is: Jim Jannetta, Attorney-Advisor,
Department of the Interior, Office of the
Solicitor, Division of Indian Affairs, 18th
and C Streets NW., Washington, D.C.
20240, (202) 343-8526.

EFFECTIVE DATE: This rule takes effect
on November 16, 1979.

Dated: November 13, 1979.
Cecil D. Andrus,
Secretary.

Part 256 of Chapter 1 of title 25 CFR is
hereby amended by adding the
following Subpart D.

Subpart D—Great Lakes and Connecting

Waters in Michigan Ceded in Treaty of 1836

256.40 Purpose of this subpart.

256.41 Definition of terms,

256.42 Scope and application.

256.43 Jurisdiction and enforcement.

256.44 Identification.

256.45 Reports, inspection and sampling,

256.46 Limitations on fishing activity.

256.47 Emergency regulations.

256.48 Other laws and regulations.

256.49 Forcible assault on enforcement
officer.

256.50 Term of regulations.

Authority: The provisions of Subpart D are
issued under the authority of 25 U.S.C. 2, 9; 43
U.S.C. 1457; Reorganization Plan No. 3 of 1850
(64 Stat, 1262); Treaty of March 28, 1836 (7
Stat. 491); and 25 CFR 256, Subpart A.

Subpart D—Great Lakes and :
Connecting Waters in Michigan Ceded
in Treaty of 1836

§ 256.40 Purpose of this subpart.

The purpose of these regulations is to
assure the conservation of the fishery
resources in the Great Lakes and
connecting waterway in the State of
Michigan for the present and future use
and enjoyment of the members of the
Indian tribes regulated hereby and other
persons entitled to participate in the
fishery, and to prevent the deterioration
of the fishery resource. These
regulations were developed in
fulfillment of a Memorandum of
Understanding among the tribes and the
Department of the Interior governing the
regulation of treaty fishing activity. This
subpart is promulgated pursuant to
Subpart A and is subject to the
provisions contained therein.

§ 256.41 Definition of terms.

(a) "Ad Hoc Technical Working
Group” means the group comprised of
one biologist each designated by the
State of Michigan, the Department of the
Interior and the tribes to assemble data
and issue reports on the status of fish
stocks in the waters in which the fishing
activity of the tribes occurs.

(b) “Commercial fishing" means
fishing activity engaged in for the
purpose of sale or exchange of fish.

(c) “Enforcement officer” means:

(1) Any enforcement agent of the
Bureau of Indian Affairs, Fish and
Wwildlife Service, and Coast Guard, and
any other person authorized by the
Secretary to enforce the provisions of 25
CFR 256 Subpart A or D;

(2) Any tribal enforcement officer
authorized by tribal law to enforce tribg)
conservation regulations; and

(3) Any conservation officer of the
Michigan Department of Natural
Resources and any other person
authorized by the laws of the State of
Michigan to enforce State conservation
laws and regulations.

(d) “Fishing activity" means fishing
for, catching, taking, or attempting to
fish for, catch or take any species of fish
from treaty waters, and includes all
related activities which occur in or on
the water, and in the process of loading
or unloading fish, nets, or related gear,
in or from a boat.

(e) “Pleasure and subsistence fishing"
means fishing activity conducted with
hook and line, spear, or a single gill net
not exceeding 200 feet in length, for
personal and family use and not for sale
or exchange.

(f) “Secretary" means the Secretary of
the Interior.

(g) “Target Fishing” means fishing
activity for the purpose of catching or
taking a specific species or several
specific species of fish.

(h) “Treaty” means the Treaty of
March 28, 1836 (7 Stat. 491).

(i) “Tribes” means the Bay Mills
Indian Community and the Sault Ste,
Marie Tribe of Chippewa Indians.

§ 256.42 Scope and application.

(a) This subpart applies to the fishing
activity of members of the tribes in the
waters of the Great Lakes and
connecting waterway located within the
State of Michigan and ceded in the
treaty.

(b) Each of the provisions of this
subpart applies to the commercial
fishing of tribal members.

(c) Each of the provisions of this
subpart applies to the pleasure and
subsistence fishing of tribal members
except the requirements of §§ 256.44
(identification cards), 256.45(a) (catch
reporting), and 256.46(c) (target fishing
for lake trout). Further regulation of
pleasure and subsistence fishing is
reserved to the tribes.

§ 256.43 Jurisdiction and enforcement.

(a) Jurisdiction to enforce these
regulations on tribal members is vested
in tribal courts and the Courts of Indian
Offenses of the reservations of the
tribes.

(b) Enforcement officers may enforce
the regulations in this subpart and
further, may exercise the existing
enforcement powers of the tribes under
tribal law. The tribes will continue to
accept and prosecute violations of tribal
regulations by tribal members referred
to them by the Michigan Department of
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Natural Resources, other law
enforcement agencies, or private parties.
(c) In accordance with the provisions

of 25 CFR 256.8, violations of these
regulations may be punished by a fine
not to exceed $500, imprisonment of not
to exceed 6 months, or both. In addition,
the treaty fishing activity of the violator
shall be suspended for not less than 5
days, and the court shall impound the
treaty fishing identification card of the
violator for the duration of the
suspension.

§256.44 Identification.

(a) Each member of a tribe engaged in
treaty commercial fishing activity shall
have in his possession at all times a
tribal treaty fishing identification card
issued pursuant to 25 CFR 256.3.

(b) No member of a tribe shall allow a
person who does not possess an
identification card issued pursuant to
subsection (a) hereof to aid or assist
such member while engaged in any
treaty fishing activity.

(c) The identification card issued
pursuant to subsection (a) hereto shall
be shown on demand to any
enforcement officer.

(d) Each net used in a treaty fishing
activity shall be clearly marked with a
buoy showing the identification card
number of the user.

§256.45 Reports, inspection and
sampling.

(a) Each person to whom a tribal
treaty fishing identification card has
been issued shall file a report of the
catch for each calendar month with such
person's tribe not later than the tenth
day of the month following. This
requirement is satisfied if the
identification card holder who is in
charge of a fishing vessel files a single
report listing the names and
identification card numbers of all
persons who worked on such vessel.
The report shall be made on forms
provided for that purpose by the tribes
and shall indicate the kind and amount
of gear, the species and amount of catch,
the location of fishing activity, and such
other information as the tribes may
require, The report shall be submitted
regardless of whether the identification
card holder engaged in commercial
fishing activity during the month. Catch
data obtained from this reporting shall
be made available by the tribes to the
Michigan Department of Natural
Resources, the Michigan Agency of the
Bureau of Indian Affairs, and the
Regional Director of the U.S. Fish and
Wildlife Service.

(b) Each catch is subject to reasonable
visual inspection of amount and species
by an enforcement officer at the place

where the catch is offloaded from the
fishing vessel. The unpacking of packed
fish boxes shall not be required. Each
catch is subject to reasonable biological
sampling as directed by a tribal or
federal biologist. If such sampling
requires the taking of the fish or impairs
the market value.thereof, the reasonable
value of the loss shall be reimbursed.

(c) Notwithstanding any other
provision of this subpart, assessment
fishing may be permitted at any time in
any location upon the written
permission of a tribal or federal
biologist, and under the supervision
thereof. Direct assessment fishing by the
U.S. Fish and Wildlife Service is not
limited by these rules.

§256.46 Limitations on fishing activity.

(a) The following areas shall be closed
to all treaty fishing activity:

(1) Michigan Fish Management Zone
MH-1 in northwestern Lake Huron;

(2) Grand Traverse Bay of Lake
Michigan south of 45° north latitude;

(3) Little Traverse Bay of Lake
Michigan east of a line from Bayshore to
the radio tower northeast of Seven Mile
Point;

(4) The Lower St. Mary's River from a
line from Point Aux Frenes to the
international boundary south and east
to Lake Huron, including all of
Potagannissing Bay.

(b) The minimum stretched measure
mesh size for gill nets shall be as
follows:

(1) In Lake Michigan south of a line
extending east and west through the
Village of Good Hart, 5% inches for
target fishing for whitefish, Provided,
however, That the minimum size shall
be 4% inches until January 1, 1980.

(2) In Lake Michigan north of the line
described in subsection (1) and in Lakes
Huron and Superior, 4% inches for
target fishing for whitefish.

(3) In all waters, 2% inches for target
fishing for bloater chubs,

(c) Target fishing activity for various
species shall be restricted as follows:

(1) Target fishing for sport species or
species listed as threatened or
endangered by the Secretary pursuant to
the Endangered Species Act, 16 U.S.C.
1531 et seq., is prohibited. Sport species
are: Brown Trout, Brook Trout, Rainbow
Trout and Atlantic Salmon. Threatened
and endangered species include:
Longjaw, Deepwater, Shortnose,
Blackfin and Shortjaw Ciscos and Lake
Sturgeon. Dead sport species
incidentally taken in commercial fishing
gear during target fishing for other
species may be retained for personal or
family use but shall not be sold or
exchanged. Live sport species and all

threatened and endangered species shall
be returned to the water.

(2) All other fish species not identified
in subsection (1) are species which may
be taken by target commercial fishing.

(3) Notwithstanding the provisions of
subsection (2), due to the current
condition of the stocks target fishing for
Lake Trout is prohibited. Dead Lake
Trout incidentally taken in commercial
fishing gear during target fishing for
other species may be retained and sold.
Live Lake Trout taken shall be returned
to the water, If the catch of Lake Trout
in any net lift shall exceed 20% of the
total catch by weight, the individual
making the lift shall not set nets in the
same grid area for a period of ten days.

(d) All treaty fishing activity is
prohibited in Lakes Michigan and Huron
from November 1 through November 30,
and in Lake Superior from October 25
through November 15, of each year.

(e) Treaty fishing activity with a net
within % mile of the mouth of a river or
stream suitable for spawning purposes
is prohibited prior to June 1 and after
August 31 of each year, :

{f) Upon completion of the report on
Lake Superior by the Ad Hoc Technical
Working Group, the Secretary and the
Joint Emergency Regulatory Committee
shall issue such further regulations
applicable to Lake Superior as are
reasonably necessary for conservation

purposes.

§256.47 Emergency regulations.

(a) There is hereby established a Joint
Emergency Regulatory Committee
comprised of three members of each
tribe. The membership of the committee
shall include the tribal chairpersons, the
chairpersons of the tribal conservation
committees, and one licensed
commercial fisher from each tribe
selected by the other two members from
the respective tribes. This group shall
select a chairperson from within its
membership who shall retain the right to
vote on all matters. The Committee, on
the affirmative vote of four members
thereof, may adopt emergency
regulations binding on the fishers from
both tribes in the following
circumstances:

(1) When treaty fishing activity in any
State statistical district has exceeded 50
percent of the allowable catch as
determined by the Ad Hoc Technical
Working Group, the Committee may
limit or close the area to treaty fishing,
require additional catch reporting or
monitoring of catch, or take other steps,
as the situation may warrant.

(2) If the State of Michigan closes any
area to all non-treaty fishing activity,
the Committee shall examine the
reasons for such closure and may close
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that area or otherwise limit tribal
fishing.

(3) If credible information is received
indicating that tribal fishing activity
may be harvesting fish that exceed the
tolerance levels for contaminants set by
the Food and Drug Administration, the
Committee may take action to assure
that the fish are pre-tested before being
marketed or may close that portion of
the fishing activity which might
otherwise bring contaminated fish into
the market.

(4) If requested by the Secretary to act
in response to any other emergency
situation the Committee may promulgate
appropriate regulations as required.

(b) The Area Director of the Bureau of
Indian Affairs in Minneapolis,
Minnesota, is authorized to make
emergency changes in these regulations,
including closures and restrictions or the
relaxation thereof, to meet conditions
not foreseen at the time these
regulations were issued or when in-
season adjustments or closures are
necessary for conservation purposes.
The tribes shall be consulted before
promulgation of emergency regulations,
and the Joint Emergency Regulatory
Committee shall participate in
developing emergency changes to the
regulations where practicable.
Differences over in-season regulatory
adjustments shall be resolved by the
tribal chairpersons and the Field
Solicitor, Twin Cities, Minnesota.
However, such referral shall not be
cause for delay in promulgation of in-
season regulatory adjustments should
such adjustments be required on an
emergency basis to meet conservation
needs. Emergency regulations are
effective upon their issuance or
according to their terms and remain
effective until modified or rescinded by
the Area Director or terminated by their
terms.

§ 256.48 Other laws and regulations.

Nothing in this subpart shall be
deemed to:

(a) Authorize or accomplish any of the
actions set forth in 25 CFR 256.7 (a)
through (f);

(b) Deprive a tribe of the power to
promulgate separate and different tribal
regulations on fishery related matters
where for conservation purposes there is
no reason for uniformity, provided that
such regulations are consistent
herewith;

(c) Deprive a tribe of the power to
promulgate separate and different
regulations of fishing activity which are
more restrictive than these joint
regulations and consistent herewith;

(d) Authorize any State court to
exercise jurisdiction which it does not
otherwise possess.

§256.49 Forcible assault on enforcement
officer.

No person engaged in fishing activity
under this subpart shall assault, resist,
oppose, impede, intimidate, or interfere
with an enforcement officer engaged in
enforcing this subpart.

§256.50 Term of regulations.

The regulations in this subpart take
effect on November 16, 1979 and expire
on January 1, 1981.

[FR Doc. 79-35437 Filed 11-14-78; 8:45 am]
BILLING CODE 4310-02-M

NAVAJO AND HOPI INDIAN
RELOCATION COMMISSION

25 CFR Part 700

Commissions Operations and
Relocation Procedures; Revision of
Regulations Regarding Internal
Operations

AGENCY: Navajo and Hopi Indian
Relocation Commission.

ACTION: Final rule.

sUMMARY: The Commission is changing
its regular monthly meeting day from the
first Thursday of each month to the first
Friday of each month. The reasons for
the change in meeting dates are to allow
more time for preparation and also to
make the meeting times more
convenient to relocatees and the general
public.

EFFECTIVE DATE: November 15, 1979.

FOR FURTHER INFORMATION CONTACT:
Paul M. Tessler, CFR Liaison Officer,
Navajo and Hopi Indian Relocation
Commission, 2717 N. Steves Boulevard,
Bldg. A, Flagstaff, AZ 86001, Telephone
No.: (602) 779-3311, Extension 1376, FTS:
261-1376.

SUPPLEMENTARY INFORMATION: Section
700.14 is revised to read as follows:

§ 700.14 Internal operations.

The internal operations of the
Commission and the duties and
regulations of Commission employees
shall be governed by management
memoranda, passed, amended, or
repealed by a majority of the
Commission at any regular or special
meeting. The Commission shall hold a
regular monthly meeting on the first
Friday of each month unless said Friday
falls on a legal holiday; and in that
event, the meeting shall begin on the
next regular workday at the main office
of the Commission. Said monthly
meeting may continue for as many days

thereafter as is necessary to complete
the regular affairs of the Commission,
and may be adjourned from time to time
by the Commission and reconvened at
any time designated by the Commission
at their regular meeting.

(Pub. L. 93-531, 88 Stat. 1712, 25 U.S.C. 840d-
640d-24)

Sandra Massetto,

Chairperson, Navajo and Hopi Indian
Relocation Comimnission.

[FR Doc. 79-35201 Filed 11-14-79; 8:45 am]

BILLING CODE 4310-HB-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD 79-157]

Drawbridge Operation Regulations;
Quincy Bay, lil

AGENCY: Coast Guard, DOT.
ACTION: Final rule—Revocation.

SUMMARY: This amendment revokes the
regulations for the Quincy Railroad
Bridge Company drawbridge across
Quincy Bay opposite Broadway Street,
Quincy, Illinois because the drawbridge
has been removed. Notice and public
procedure have been omitted from this
action due to the removal of the bridge
concerned.

EFFECTIVE DATE: This amendent is
effective on November 15, 1979.

FOR FURTHER INFORMATION CONTACT:
Frank L. Teuton, Jr., Chief, Drawbridge
Regulations Branch (G-WBR/TP 14),
Room 1414, Transpoint Building, 2100
Second Street, S.W., Washington, D.C.
20593 (202-426-0942),

DRAFTING INFORMATION: The principal
persons involved in drafting this
revocation of regulations are: Frank L
Teuton, Jr., Project Manager, Office of
Marine Environment and Systems, and
Coleman Sachs, Project Attorney, Office
of the Chief Counsel.

§117.60 [Revoked]

In consideration of the above, facts,
part 117 of Title 33 of the Code of
Federal Regulations is amended by
revoking § 117.620.

(Sec. 5, 28 Stat. 362, as amended, sec. 6(g)(2),

80 Stat. 937; 33 U.S.C. 499, 49 U.S.C.
1655(g)(2); 49 CFR 1.48(c)(5))

Dated: November 5, 1979,
W. E. Caldwell,

Rear Admiral, U.S. Coast Guard, Chief, Office
of Marine Environment and Systems.

[FR Doc. 79-35308 Filed 11-14-79; 8:45 am]
BILLING CODE 4910-14-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
(FRL 1350-8]

Designation of Areas for Air Quality
planning Purposes; Redesignation of
Attainment Status: Humboldt County,
California

AGENCY: Environmental Protection
Agency (EPA).
AcTiON: Final rulemaking.

suMMARY: This notice revises the
attainment status designation of
Humboldt County, California for total
suspended particulates (TSP). The
revision is the result of (a) a request
from the State Air Resources Board
(ARB) to redesignate Humboldt County
to attainment for TSP, and (b) the
absence of detected violations since
1975. Humboldt County is redesignated
from nonattainment (secondary) to
attainment for TSP,

paTe: Effective November 15, 1979.

FOR FURTHER INFORMATION CONTACT:
Rodney L. Cummins, Chief, Technical
Analysis Section (A-4-3), Air Technical
Branch, Air and Hazardous Materials
Division, EPA Region IX, 215 Fremont
Street, San Francisco, CA 94105, Phone:
(415) 556-2002.

SUPPLEMENTARY INFORMATION: The
Clean Air Act Amendments of 1977, Pub.
L. 95-95, added to the Clean Air Act
(CAA) section 107(d), which directed
each State to submit to the
Administrator of the EPA a list of the
National Ambient Air Quality Standards
(NAAQS) attainment status of all areas
within the State. The Administrator was
required under section 107(d)(2) to
promulgate the State lists, with any
necessary modifications.

For each NAAQS, areas are classified
as either (1) nat attaining the standard
or, for certain pollutants, projected not
to maintain the standard (nonattainment
areas), (2) meeting the standard
(attainment areas), or (3) lacking
sufficient data or information to be
classified (unclassified areas). The EPA
Published these lists on March 3, 1978
(43 FR 8962). At that time Humboldt
County was classified nonattainment
(primary) for TSP.

Under section 107{d)(5) of the CAA, as
amended, a State may revise its
designations of attainment status an
submit them to the EPA for 7
promulgation,

On March 19, 1979 (44 FR 16388), the

EPA revised the designation of
Humboldt County to nonattainment
(secondary) for TSP, as recommended
by the State of California, because some
data were found by the ARB to be
invalid. The remaining data indicated
violations of the annual “guideline” to
the secondary standard, but no violation
of the annual primary standard.

A June 28, 1979 letter from the ARB
states that Humboldt County was
inadvertently omitted from a list of
areas earlier recommended for
redesignation to attainment for TSP
because of a misunderstanding :
regarding the “guideline” value of 60 pg/
m* (see 40 CFR 50.7(a)). The ARB
therefore requested the redesignation of
Humboldt County to attainment for TSP,

On September 11, 1979 (44 FR 52850),
the EPA published a Notice of Proposed
Rulemaking, proposing to redesignate
Humboldt County as attainment for TSP
and inviting public comments on that
proposal. No comments were received.

Based upon a review of the TSP air
quality data for Humboldt County, the
EPA finds that the NAAQS for TSP have
been attained.

As a result of this redesignation, the
State of California is no longer subject
to the requirements of Title I, Part D
(Plan Requirements for Nonattainment
Areas) of the CAA, as amended, for TSP
in Humboldt County.

The EPA has determined that this
document is not a significant regulation
and does not require preparation of a
regulatory analysis under Executive
Order12044.

[Sections 107(d) and 301(a) of the Clean Air
Act, as amended (42 U.S.C. 7407(d) and
7601(a}))

Dated: November 9, 1979.
Douglas M. Costle,
Administrator.

Subpart C of Part 81 of Chapter I, Title
40 of the Code of Federal Regulations is
amended as follows:

§81.305 [Amended]

1. In § 81.305—California, the
attainment status designation table for
TSP is amended as follows:

In the California—TSP table published
in the Federal Register on March 19,
1979 (44 FR 16388}, the designation of
Humboldt County is amended. The
amended portion of the TSP table for
§ 81.305 reads as set forth below:

California—TSP
Does not  Does not Better than
Designated  meet meet Cannotbe  national
area primary  secondary classified standards
standards standards
- - * - *
Humboldt
County... x
- - - - -

[FR Doc. 79-35216 Filed 11-14-79; 8:45 am]
BILLING CODE 6560-01-M

40 CFR Part 227
[FRL 1360-2]

Announcement of Schedule for
Promulgation of Revised Final Ocean
Discharge Guidelines; EPA Interim
Permitting Guidelines

AGENCY: Environmental Protection
Agency (EPA).

AcCTION: Notice of schedule for
promulgation of revised final ocean
discharge guidelines; notice of EPA
interim guidelines for National Pollutant
Discharge Elimination System (NPDES)
permitting of ocean dischargers.

SUMMARY: EPA has been ordered by a
United States District Court to
promulgate revised ocean discharge
guidelines, pursuant to section 403{c} of
the Clean Water Act (the Act), in
accordance with a proposed schedule
submitted by the Agency. Under this
schedule EPA is to deliver final
regulations to the Federal Register by
July 30, 1980. Pending promulgation of
the revised regulations, EPA writers and
reviewers of NPDES permits for
discharges subject to section 403(c) are
to use the statutory criteria in section
403(c), in all cases, and the ocean
dumping criteria in 40 CFR Part 227,
wherever appropriate, as interim
guidelines,

EFFECTIVE DATE: November 9, 1979.

FOR FURTHER INFORMATION CONTACT:
Thomas P. O'Farrell, Office of Water
Planning and Standards (WH-551), U.S.
Environmental Protection Agency, 401 M
St., SW., Washington, D.C. 20460, 202—
755-6867.

SUPPLEMENTARY INFORMATION: Section
403(c) of the Clean Water Act provides
for EPA’s promulgation of guidelines
“for determining the degradation of the
waters of the territorial seas, the
contiguous zone, and the oceans,” with
reference to seven statutory criteria.
EPA originally promulgated section
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403(c) ocean discharge guidelines on
October 15, 1973 (38 FR 28610), but
withdrew the guidelines on January 11,
1977 (42 FR 2462). Following that, EPA
encountered substantial difficulty in
developing revised section 403(c)
guidelines; the Agency has not
published revised guidelines.

On June 21, 1979, Pacific Legal
Foundation filed suit in United States
District Court for the Eastern District of
California, seeking, among other things,
that EPA promulgate revised section
403(c) guidelines within ninety days.
Pacific Legal Foundation v. Costle, Civ.
No. S-79-429-PCW. National Wildlife
Federation and California Natural
Resources Federation, intervenors in the
lawsuit, sought, among other things, that
EPA promulgate the revised guidelines
“as expeditiously as possible” in
accordance with a court-ordered
schedule.

In response to separate motions for
summary judgment filed by the plaintiff
and plaintiff-intervenors, EPA submitted
to the Court a proposed schedule, under
which the Agency, by July 30, 1980,
would deliver final ocean discharge
guidelines to the Federal Register for
publication. At the same time, EPA
stated that in the interim, given the
absence of published guidelines, Agency
policy on NPDES permitting of ocean
dischargers contemplates that the
criteria enumerated in section 403(c) will
be considered and that, where
appropriate, permit writers may look for
guidance to the ocean dumping criteria,
40 CFR Part 227, promulgated under the
Marine Protection Research, and
Sanctuaries Act of 1972, as amended.
EPA's statement reflected a July 20,
1977, directive to this effect from the
Deputy Assistant Administrator for
Water Enforcement to the Regional
Enforcement Directors and was
consistent, as well, with the October 20,
1978, Decision of the General Counsel
No. 72.

Following a hearing on the summary
judgment motions, the Court, on October
31, 1979, ordered EPA to promuigate
revised ocean discharge guidelines in
accordance with the Agency's proposed
schedule. The schedule provides that
proposed regulations will be published
in mid-February 1980.

The Court also ordered EPA to deliver
to the Federal Register, by November 9,
1979, interim guidelines which conform
to current Agency policy in reviewing,
issuing, or denying NPDES permits for

discharges to the territorial seas, the
contiguous zone, or the oceans, pending
repromulgation of the final ocean
discharge guidelines. As discussed
above, EPA has used as interim
guidelines the policy enunciated in the
July 20, 1977, memorandum. In
accordance with the Court's order, EPA
here reiterates the thrust of that
memorandum and makes more explicit
the Agency's policy for NPDES
permitting of ocean dischargers pending
promulgation of revised ocean discharge
guidelines. .

Until such final regulations are
promulgated, it is imperative that
discharges into the oceans are in
compliance with applicable statutory
provisions. Therefore, pending
promulgation of final ocean discharge
guidelines, the criteria set forth in
section 403(c) of the Act are to be
considered and applied in the issuance,
re-issuance, or review of all NPDES
permits for ocean dischargers. In
addition, except where circumstances
make it inappropriate to do so, the
ocean dumping criteria in 40 CFR Part
227 are to be applied to the fullest extent
possible before issuing, re-issuing, or
reviewing any such NPDES permits.

Dated: November 8, 1979.
Swep T. Davis, p
Acting Assistant Administrator for Water and
Waste Management.
{FR Doc. 78-35243 Filed 11-14-79; 8:45 am]
BILLING CODE 6560-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64

[Docket No. FEMA 5735]

List of Communities Eligible for the

Sale of Insurance Under the National
Flood Insurance Program

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Final rule.

SUMMARY: This rule lists communities
participating in the National Flood
Insurance Program (NFIP). These
communities have applied to the
program and have agreed to enact
certain flood plain management
measures. The communities’
participation in the program authorizes

the sale of flood insurance to owners or
property located in the communities
listed.

EFFECTIVE DATE: The date listed in the
fifth column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the National Flood Insurance Program
(NFIP) at: P.O. Box 34294, Bethesda,
Maryland 20034, Phone: (800) 638-6620.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free Line 800-424-8872, Room 5270,
451 Seventh Street SW., Washington,
D.C. 20410.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Since the
communities on the attached list have
recently entered the NFIP, subsidized
flood insurance is now available for
property in the community.

In addition, the Federal Insurance
Administrator has identified the special
flood hazard areas in some of these
communities by publishing a Flood
Hazard Boundary Map. The date of the
flood map, if one has been published, is
indicated in the sixth column of the
table. In the communities listed where a
flood map has been published, Section
102 of the Flood Disaster Protection Act
of 1973, as amended, requires the
purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard area shown on the map.

The Federal Insurance Administrator
finds that delayed effective dates would

_be contrary to the public interest. The

Administrator also finds that notice and
public procedure under 5 U.S.C. 553(b)
are impracticable and unnecessary.

In each entry, a complete chronology
of effective dates appears for each listed
community, The entry reads as follows:

Section 64.6 is amended by adding in
alg?abetical sequence new entries to the
table.
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§ 64.6 _ List of eligible communities.

Location Co

Effective dates of

authorization/ Special flood
y No. 1t of sale hazard area
of flood insurance identified

in community

, village of

Oct. 24, 1979,

Oct 18, 1974 and Feb,

emergency. 20, 1976.
North Carolina Anson Py d, town of 370285 do Apr. 7, 1878,
New York Columbia Chatham, town of 361314 Oct. 26, 1979, Jun. 10, 1977.
emargency.
Do Albany Knox, town of. 360011 do Oct. 22, 1976,
Pennsyly Glarion Beaver, township of 422362 weini0O Jan, 24, 1875,
Florida 8 G Port AUThOTRY. ....ccumnceiiiarernmmisessens 120619—New ...ccccc.. Oct. 29, 1978,
emergency.

New York Albany Ravena, village of i R e WA do Oct. 22, 1978,

North Dakota Mountrail White Earth, city of 380074 Oct. 30, 1979, Dec. 20, 1974,
emergency.

Toxas. Coryell Unincorp d areas 480768-A Oct. 26, 1979, Dec. 8, 1977.
emergency,

Do Taylor Tuscola, city of. 481017 Oct. 30, 1979, Aug. 29, 1975,

emergency.
Arizona Moh Lake Havasu City, city of 0401186 Nov. 1, 1879, emergency
Iinois Macon Blue Mound, village of 170946-A do Nov. 3, 1978.
Indiana. Tipton Uni P areas. 180475 do Mar, 18, 1979,
North Carolina DBuplin Ki ille, town of SP0300 .oeiicisrimens saeni do. Jun. 24, 1977.
labama De Kalty Fyffe, town of 010355 Nov. 2, 1879, emergency Jul. 2, 1976.
Florida Baker Unincorp d areas. 120419 do Jan. 27, 1978.
Do Orange di , fown of 120381-A do Ape. 22, 1977.

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804,

Nov. 28, 1968}, as amended, 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance

Administrator, 44 FR 20963)
Issued November 2, 1979,

Gloria M. Jimenez,

Federal Insurance Administrator.

[FR Doc. 78-35218 Filed 11-14-79; 8:45 am}

BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25

[CC Docket No. 78-374; FCC 79-665]

Regulation of Domestic Recelve-Only
Satellite Earth Stations

AGENCY: Federal Communications
Commission.

ACTION: First Report and Order in CC
Docket No. 78-374, Regulation of
Receive-Only Satellite Earth Stations.

SUMMARY: The Commission adopted its

First Report and Order in CC Docket No.

78-374. Therein, the Commission altered
its policy requiring licenses for all
receive-only facilities. Under the new
policy, only those operators who wish to
be protected from interference need
apply for a license. In addition, the
Commission waived the requirement
that operators seeking a license cbtain a
construction permit prior to construction
of receive-only facilities and lessened
the amount of information required from
receive-only earth station applicants.
EFFECTIVE DATE FOR POLICIES AND
CONDITIONS: October 18, 1979.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFOAMATION CONTACT:
Jane E. Mago, International and Satellite
Branch, Common Carrier Bureau, (202)
632-7265.

First Report and Order

Adopted: October 18, 1979.
Released: November 7, 1979.

By the Commission: Chairman Ferris
issuing a separate statement.

In the matter of regulation of domestic
receive-only satellite earth stations, CC
Docket No. 78-374, 44 FR 6755, February
2, 1979.

Introduction

1. This proceeding was instituted by
the Commission to explore legal,
technical and policy questions
asgsociated with the possible
deregulation of domestic satellite
receive-only earth stations.! Qur Notice
of Inquiry (NOI) described the histary of
receive-only regulation and the current
licensing process which requires
frequency coordination, construction
permit and licensing of receive-only
earth terminals. The notice set ferth the
benefits which accrue from regulation,
as well as various criticisms of the
present system. We asked that
interested parties evaluate the present
system and suggest alternative forms of
regulatory and/or deregulatory action.
In addition, commenting parties were
asked to address the specific issues of
optional licensing, statutory
requirements of regulation, regulatory
distinctions based on the type of
receive-only operator, the impact of
Section 605 of the Communications Act
on any regulatory scheme, and the

impact of the international Radio
Regulations.

Summary of Decision

2. Based on the record in this
proceeding, our review of the present
regulatory program for receive-only
earth stations, relevant statutes and
Commission precedent, we conclude, as
discussed below, that the public interest
would be served by the following:

(1) Immediate implementation of a
voluntary licensing program for receive-
only earth stations;

(2) Complete deregulation of
unlicensed receive-only earth stations;

(3) Initiation of a rulemaking
proceeding to revise existing rules and
establish new rule sections in Part 25,
including, but not limited to, specific
procedures for possible further
deregulation and the investigation of
possible total deregulation of all receive-
only earth stations.

Background

3. Our investigation of the feasibility
of developing domestic satellite
communications began in 1966 and
reached its first procedural plateau in
1970 with the adoption of the First
Report and Order in Docket 16495.2
Relying on our experience with the
INTELSAT system we concluded that

! Notice of Inquiry, Common Carrier Docket 78~
,[774. 44 FR 6755 (February 2, 1979), 70 FCC 2d 1460
1979).
22 FCC 2d 86 (1970). Hereinafter cited as First
Report and Order.
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the public interest would be served by
the development of a domestic satellite
system. However, we drew no
conclusions with regard to the specific
types of systems or services which
should be developed. Instead, we
requested that interested entities submit
proposals for system designs, noting
from the outset that any system should
combine technological efficiency with
high quality communications service.
Most importantly, however, we stated
our belief that multiple entry into the
domestic satellite communications
market would prove of most benefit to
the public interest and that optimal use
of the orbital arc could be accomplished
through designs which called for
reasonably small intersatellite
separations.

4. One of the fundamental bases for
the development of our regulation of
satellite facilites is the existence of
interference in shared frequency bands
and the effect it might have on the
quality of service available to the
public.® In our Further Notice of Inquiry
in Docket No. 16495, we noted that
potentially serious interference
problems might arise between satellite
earth station facilites and terrestrial
systems operating in the 4 and 6 GHz
bands and therefore requested public
comment on the feasibility of using
alternative frequency bands to avoid or
ameliorate this problem.* Interference
was also addressed in the course of our
discussion of specialized common
carrier services in Docket 18920.° There
we concluded that mandatory prior
coordination of terrestrial facilities
would be beneficial because it would
reduce the filing of petitions to deny
applications for authorization of new
facilities and encourage “various
carriers to use the limited frequencies
more effectively * * *" ¢In Docket No.
19495, we applied similar reasoning
when we determined that prior
coordination was an effective means of
coordinating transmitting and receiving
earth station frequency assignments in
shared bands, and adopted flexible
engineering standards toward that end.”

5. The Second Report and Order in
Docket No. 16495 was adopted in June
1972.% On the basis of the concrete
applications filed in response to the

3 Qee, for example, fn. 10 of our First Report and
Order, where we stated: "we think that receive-
only stations must be licensed by the Commisison if
they are to be protected from interference and also
to assure the quality of service intended for use by
the public."

425 FCC 2d 718 (1670).
229 FCC 2d 870 (1871).
§Supra. at 930.

740 FCC 2d 395 (1973).
*35 FCC 2d 844 (1972).

adoption of the First Report and Order
and the responsive pleadings and oral
argument en banc, we determined that
multiple entry into the domestic satellite
field on a competitive basis would best
serve the public interest. In addition, we
stated our policy objective to have a
flexible ground environment which
would permit a variety of earth station
ownership patterns and afford
diversified access to space segments.®
The Order recognized that we were
developing policies and applying them
to a nascent industry in which numerous
uncertainties could only be resolved in
light of operational experience.
Accordingly, we adopted flexible
standards designed to be interpreted
and modified as experience might
dictate.

8. Because we chose to adapt our
domestic satellite policies as experience
indicated, our regulation of receive-only
terminals has been evolutionary.
Domestic satellite service was initiated
in late December 1973 and grew steadily
until early 1977 when the growth in use
became explosive. Early, receive-only
facilities were very expensive and
therefore installed primarily by common
carriers to serve multiple users.
However, as technology advanced and
the equipment market developed,
facilities became more affordable and
practical for a wider range of users and
purposes. In 1975, we authorized Florida
Cablevision to construct a receive-only
terminal for private use with its CATV
system.® This was followed by a large
influx of similar applications and a
series of public notices which set forth
procedures designed to streamline the
applications process.!

7. This flexible, experience-oriented
nature of our satellite policy led to a
substantial amount of case development
of specific regulatory requirements. For
example, in a second Florida
Cablevision case, we determined that in
light of the increasing diversity of
program sources, '?receive-only station
licensees would no longer be required to
obtain Commission approval for the
reception of specific programming.'* We
further developed our domestic satellite
policy in American Broadcasting
Companies, et. al., 62 FCC 2d 901 (1977),

*Ibid. at 855.

54 FCC 2d 881 (1975).

1 Gee, 38 FCC 2d 40 (1972); Public Notice of
Augusl 8, 1975, FCC 75-932; Public Notice of August
10, 1978, Memo 6044; and Public Notice of January 9,
1979 Memo 11345,

12[n addition to unregulated television program
distributors, such as Home Box Office, we had also
authorized a re-sale common carrier to distribute
the broadcast signals of an Atlanta television
station. See Southern Satellite Systems, 62 FCC 2d
153 (1976} }

1367 FCC 2d 339 (1977).

where we determined that the use of
small antennas was consistent with our
domestic satellite policy objectives if
certain technical criteria were met.
Some subsequent small antenna
authorizations placed the risk of
potential degradation of quality
reception on the applicant, where the
operator was willing to accept that
risk. '

8. The current receive-only licensing
process hag three steps: frequency
coordination, construction permit and
license, Frequency coordination is an
analytical process designed to resolve
potential interference problems and
must be performed prior to-the filing of
an application for construction permit
and license. Construction permits and
licenses are issued pursuant to the
provisions of Title III of the
Communications Act of 1934. Both
monetary and time costs are associated
with this system. Uncontested receive-
only applications are generally granted
within 45 days of the date public notice
of the filing is given. The costs which
applicants incur are associated
primarily with frequency coordination
and application preparation.

9. In addition to filing for initial
construction permits and licenses, Title
11l requires that licensees file formal
applications for authority to assign or
transfer stations. The proposed
controlling party of a receive-only
station is required to make all showings
required of the initial applicant, except
that there is no need to re-coordinate the
facility. When an operator holding a
non-common carrier authorization seeks
to share its facility with an unaffiliated
entity, it is required to file an
application for a modification of its
license setting forth the sharing
agreement and affirming the non-profit
nature of the proposal. This requirement
is patterned after existing cooperative/
shared-use provisions in private
terrestrial radio services and is designed
to avoid conflict with the common
carrier provisions of the Act.'®

Comments of Parties

10. Approximately 60 parties
responded to our Notice of Inquiry. Both
the comments and the type of
commentors varied widely. Commenting
groups included common carriers,
program originators, CATV owners,
frequency coordinators, equipment
suppliers, government agencies,
broadcasters and communications law

¥ Dekalb Cable TV, application File No. 859~
DSE-P/L-79, W]84 (June 7, 1979).

15 See public notice on Cost-Sharing. 62 FCC 2d
897 (1976).
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firms.'® There was nearly universal
agreement among the commentors that
the basic goals which we sought and
seek to achieve through receive-only
regulation are valuable. The parties
differ, however, on the best method to
achieve these objectives. Some parties
advocate more stringent regulation,
some advocate maintenance of the
status quo and others believe steps
approaching total deregulation are
desirable.

11. Those finding fault with the
present system focus mainly on two
problems which may be characterized
generally as monetary costs and
administrative delay. Solutions
proposed to alleviate the cost of
obtaining and operating a receive-only
terminal include plans for optional
licensing, reducing the amount and type
of information to be filed with the
Commission and lessening the burden of
frequency coordination. To reduce
administrative delay, the parties suggest
that the Commission adopt a
standardized application form, establish
a single public notice period for
coordination and application, waive the
construction permit requirement, and
institute an automatic grant system for
license applications. Nearly all these
proposals were opposed. The proposals
and their oppositions are set forth below
along with some additional comments.

A. Cost Reduction

12, Many parties addressed the topic
of optional licensing of receive-only
facilities. Those in favor of the proposal
argue that frequency coordination is not
necessary in every instance. They assert
that for small antennas, particularly
where narrowband emissions are to be
received, the station can be relocated
easily by the operator if interference
does occur. Moreover, these parties
argue that the frequencey coordination
requirement imposes unnecessary
burdens on the station owner and that
the decision to coordinate or not should
be left to the individual owner. Finally,
the proponents assert that marketplace
forces will be sufficient to protect the
ultimate consumer from disruptions in
service.

13. Two arguments are generally
proffered to rebut optional licensing.
First, several owners of terrestrial
facilities focus, as we did in our early
decisions,'” on the problem of potential

*Due to the large number of commentors and
because many parties raised similar issues, the
comments will not normally be identified by
commenting party herein, A list of the parties is
presented in Attachment 1 and the actual comments
are available for inspection in the Commission's
record of this proceeding.

"’ See paragraph 4 above.

interference in shared bands and
suggest this is sufficiently compelling to
require continuation of mandatory
licensing for receive-only earth stations.
These parties argue that any promise to
bear the risk of interference is apt to be
forgotten when the likelihood that
interference will occur increases. They
predict that the owners of
uncoordinated earth stations will (1)
exert pressure on the Commission to
deny terrestrial applications which have
the potential of creating interference at
their sites, thereby delaying service and
increasing expenses, or (2) at the very
least, attempt to obtain compensation
for service disruptions. The second
argument, also relying on the language
of our earlier orders, is that the public
interest will be ill-served by allowing
earth station owners to take the risk of
offering service to the public over
uncoordinated facilities. It is reasoned
that the members of the public who will
rely on the service offered via these
facilities could lose service at any time
and may not have a satisfactory means
of recourse in such an event. On the
other hand, the Justice Department
argues that this type of “paternalisitc”

- reasoning is not convincing in light of

recent Supreme Court action.®

14. The commenting parties reached a
nearly universal conclusion that there
could and should be a reduction in the
amount of information required from
proposed licensees. Suggestions include
the elimination of the need for financial
and legal information and the
elimination of the need to file detailed
frequency coordiantion reports. The
parties arguing that legal and financial
information is not necessary when
dealing with receive-only terminals
point out that there is no waste of
valuable spectrum space associated
with these devices. Hence, it is urged
that the rationale which requires that
this type of information be filed with
regard to transmitting devices does not
apply to receive-only facilities. In
addition to initial filings of this
information, these commentors argue
that the requirement that recieve-only
licensees apply to transfer control of the
facility orto assign the license is
unnecessary. They assert that mere
notification for the purpose of updating

'*See Justice Department comments, p. 7. The
Department cites Virginia State Board of Pharmacy
v. Virginia Consumers Council, Inc., 425 U.S, 748
(1976) and Bates v. State Bar of Arizona, 433 U.S,
850 (1977) in support of its argument. In these cases,
the Supreme Court rejected the argument that a
state should be able to prohibit certain forms of
advertising because the ultimate consumer might
suffer. The Court found that prohibitions of this kind
violated First Amendment protections, at least
insofar as the advertisements were not untruthful or
misleading.

the Commissions records would be
sufficient.

15. Some commentors also argued that
the requirement that licensees file
frequency coordination reports should
be eliminated. Those advancing this
argument assert that the Commission
should rely upon the professional
judgment of the coordinator and allow
marketplace forces to account for any

_problems which might arise from

inaccurate coordination. Others argue
that the Commission should function as
a check on the quality of the
coordinators and as a central database
for those who wish to access
coordination information. Further, it ig
asserted that the submission of most of
this information is only a small burden
or the individual licensee since it is
already prepared as part of the
coordination process.

16. At least one party suggests that
there would be a cost savings if the
Commission required coordination for
only a portion of the orbital arc. This, it
argues, would simplify greatly the
coordination process. The opponents of
this notion suggest that this would prove
little better than no coordination at all
since it would restrict the Commission’s
ability to assign and adjust satellite
orbital location and deny satellite
operators the flexibility of selecting or
changing satellites or carriers to satisfy
overall requirements best.

B. Administrative Improvements

17. A number of parties suggest
methods to reduce administrative delay.
Probably the most significant of these
might best be described as a blanket
waiver of the requirement for
construction permits pursuant to Section
319(d) of the Act, 47 U.S.C. 319(d). The
proponents of this idea suggest that
prior construction, at the risk of the
proposed licensee, would enable the
individual applicant to begin service
immediately upon grant of operational
authority even if it were necessary to
move the station site, which it is argued,
involves little expense. Parties opposed
to this suggest that blanket waiver
would eliminate the entire purpose of
requiring a construction permit since the
Commission would be loathe to deny the
application where the party has already
invested large sums of time, effort and
money in the project. They also assert
that the cost of relocating and/or
shielding an already constructed station
is not as minimal as the other parties
might suggest.

18. Several parties suggest that the
Commission should consider the option
of establishing concurrent frequency
coordination and public notice periods.
This, they assert, wil reduce the lead
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time required for construction and
operation of earth station facilities.
Opposing parties urge that this would
unduly complicate the coordination
process. These parties assert that a
single 30 day period is simply insufficent
to assure that appropriate coordination
is accomplished, and further, there may
be instances where the coordination
would not be completed within the 30
day public notice period, thus resulting
in confusion and delay.

19. Additional administrative
improvement suggestions include use of
a standardized form, adaption of an
auto-grant system for unopposed
applications and extension of the
renewal period for receive-only licenses
from 3 to 5 year. These suggestions are
designed merely to promote
administrative efficiency and were
unopposed. Two parties suggest
elimination of the requirement that
receive-only earth station licenses be
modified when the owner wishes to
share the station on a non-profit basis.
They propose that owners should be
permitted to share simply upon
notification to the Commission of the
sharer, the program sources to be shared
and the owner's intention to share the
facility on a non-common carrier basis.
No oppositions to this plan were
received. Another suggestion, that we
increase the time allowed between
completion of coordination and filing of
applications with the Commission from
6 months to one year, was opposed
since, it is argued, there is no
justification for the change. The
opponents asser! that he present time
limit is sufficient and a longer period of
time would serve only to delay
elimination of coordinated earth station
sites which will never be used for actual
facilities. They also note that the
process of extending construction time,
under current procedures, if the operator
intends to pursue the venture, is
certainly a minimal effort.

20. Discussions related to whether or
not Section 605 of the Communications
Act, 47 US.C. 605, requires continued
regulation of receive-only earth stations
figured prominantly in many of the
comments received. Some parties argue
that licensing is necessary for
enformcement of Section 605 since the
threat of revocation of the station's
license is an effective deterrent to
violation. These parties raise the specter
of theft of signals and argue that thisis a
significant problem which any form of
deregulation would tend to encourage.
Opponents assert that the threat of
revocation has little or no deterrent
value and note that other means of
enforcement, such as the Copyright

Laws and Title III of the Omnibus Crime
Control Act, are significantly more
effective.

21. In summary, the proposals of the
parties were directed primarily to
reducing costs and administrative
delays which result from the present
licensing program. Many parties went ~
further to suggest that our goals could be
achieved by a simpler, Commission
administered program. Some believe
that notification of earth station location
and programmming to be received
would be sufficient. On the other hand,
some of the commenting parties felt that
more stringent regulation was called for.
These parties believe that additional
information with regard to the
programming which the individual
operator had permission to receive
would be helpful to enforce Section 805.
Finally, some commentors expressed
their belief that the present system
works quite well and should be
maintained.

Discussion—Goals of Receive-Only
Regulation

A. Spectrum Management

22. In this proceeding we are
evaluating our present regulation of
receive-only earth stations with a view
towards changes which will result in the
least regulation consistent with our
domestic satellite policies. If we are to
assure the orderly and intensive X
development of the 4 GHz band by both
terrestrial and satellite services, an
effective spectrum management scheme
must continue to be the basic objective
of our receive-only regulatory program.
In addition, as recognized in American
Broadcasting Companies, supra, the
technical design of receiving earth
station facilities is a vital element in
achieving our regulatory objective of
maximizing the use of available orbital
capacity. Optimum earth station design
permits small orbital spacing between
satellites and also increases the
flexibility of space station operators to
reconfigure satellite traffic to satisfy
changing service requirements.

23. All parties commenting on this
point agree that the present frequency
coordination process is the most
effective means of insuring the orderly
development of the 4 GHz band by both
the terrestrial microwave and receiving
earth stations where such facilities are
to be engineered to a predetermined
level of interference. However, many
parties believe that it is not necessary to
engineer receiving earth stations on an
interference-free basis for specialized
setvice applications. In particular, they
assert that the relatively low cost of
receive-only earth stations makes it

more cost effective for the receiving
earth station operator to relocate the
station, or make other changes to its
earth station, if unnacceptable
interference actually occurs, than to
undertake the costs of frequency
coordination needed to engineer the
facilities on an interference-free basis
from the outset. Such an approch would
not undermine the technical integrity of
the frequency coordination process as
long as it is clear that failure to
undertake this process is a waiver of
any claim to interference protection and
that any risks to an adequate quality of
service due to existing or future
interference, including all costs to
alleviate the situation, shall be borne
exclusively by the receiving earth
station operator. Under these
conditions, the technical basis exists to
exempt completely such uncoordinated
receive-only earth station facilities from
any Title Ill regulatory program since
such facilities would be ignored in future
spectrum management decisions.

B. Economic Considerations

24. The maximization of diverse
services through multiple entry and
competitive marketplace forces is
another major regulatory cbjective of
our domestic satellite policies. Such
diversity has been particularly
demonstrated by the recent rapid
development of receive-only earth
stations. This diversity covers the nature
of services provided, earth station
ownership patterns, and technical
design of facilities and services. In
particular, many parties believe, that
greater diversity of services will be
stimulated by eliminating technical
constraints on receiving earth station
design, even if further cost reductions
are accomplished by greater risk of
lower quality service and increased risk
of interference. While we have been
flexible in our regulation of the technical
characteristics of receive-only terminals,
our regulation started from the premise
of assuring the high quality of service
normally associated with common
carrier services provided to the general
public and consistency with our
spectrum regulation policies. If no
protection is to be afforded from
interference, elimination of any need for
prior Commission approval of receive-
only earth station technical
characteristics would not undermine our
spectrum management responsibilities
since the Commission would not
consider the impact of spectrum
management or earth station design on
the nature of services provided over
unregulated receiving earth stations.
Thus, the maximization of diversity of
services which is expected to result




Federal Register / Vol. 44, No. 222 / Thursday, November 15, 1979 / Rules and Regulations

65757

from elimination of our control over the
technical characteristics of some
receive-only earth stations, can be
accomplished without harm to our other
regulatory goals.

C. Minimizing Administrative Delays

25. While it is feasible to establish a
non-regulated environment for those
receive-only earth stations that are not
to be protected from interference, it is
also desjrable to minimize or eliminate
administrative delays for those facilities
for which interference protection is to be
afforded. In particular, many of our
present administrative policies are
designed to protect the Commission
from undue pressure resulting from pre-
grant investment in expensive facilities.
With the relatively low cost of receive-
only earth stations, the likelihood of
such pressure is significantly reduced, if
not eliminated. Thus, it should be
possible to establish a regulatory
scheme that does not require
Commission approval before
construction and operation, yet retains
Commission jurisdiction over spectrum
regulation issues, provided such
construction and operation ig at the risk
of the receiving earth station operator.

D. Consistency With Other Statutory
Requirements

26. While it may be feasible and
desirable to exempt individual receive-
only earth stations from Title III
regulation where no interference
protection is to be afforded, certain
other regulatory requirements remain.
Certain comments in this proceeding
suggested that the existing domestic
satellites be re-designated as
broadcasting satellites. This is not
feasible because these satellites operate
in the 4 GHz band which is allocated to
the Fixed-Satellite Service in both the
international and domestic tables of
frequency allocations. Thus,
transmissions in this service must be
between specified fixed points, even
though there is no limit in the number of
such receiving points. Therefore, the
prohibitions of Section 605 and Article
17 of the international Radio Regulations
on the unauthorized reception and use
of non-broadcasting radio transmissions
are applicable. To permit the use of
domestic satellites for transmissions
intended for reception by the general
public, i.e. as broadcasting satellites,
would have wide-ranging domestic and
international repercussions and is
clearly beyond the scope of this
proceeding.

Optional Licensing

27. Many of the commenting parties
strongly urge the Commission to

implement an optional licensing
program for receive-only earth stations.
The principal advantage of such a
program would be that the expense and
administrative delay associated with
regulation may be avoided in those
situations where the interference
protection afforded by coordination and
licensing is not desired or needed. In
addition, such a plan would allow
marketplace forces to function freely in
an unregulated arena where basic
choices such as the technical design of
the system or whether or not to
coordinate would be left to the
individual operator. In such an
environment, customer needs and wants
likely will dictate these choices since it
is unlikely that ultimate system users
will tolerate an interference ridden or
unstable system. Moreover, an optional
licensing program would enable those
who need and/or wish to have
protection to obtain an enforceable right
to a particular level of interference free
reception through the prior coordination
process.

28. There are, of course,
disadvantages associated with this plan
as well. First and foremost, there would
be no assurances that an unlicensed
facility would be able to maintain the
level of interference-free reception
which it initially enjoys. It must be
emphasized here that if this proposal is
to work, we cannot and would not
tolerate Petitions to Deny terrestrial
facilities applications or other forms of
complaint or relief filed by unlicensed
facility operators on the basis of
experienced or anticipated interference.
We also note that there may be
significant additional costs associated
with modifications necessary to J
accommodate interference problems at a
later date, which would have to be
borne by the unlicensed operator.
Moreover, as we stated at paragraph 52
of American Broadcasting Companies,
supra., there is a disadvantage
associated with unlicensed receive-only
facilities in that the Commission's
processes would not be available for the
protection of the ultimate users. We
find, however, in light of our experience
with domestic satellite facilities, that
this disadvantage is not as significant as
we once believed since, in general, we
expect receive-only operators to be
responsive to their customers needs,
particularly in a competitive
marketplace. We believe that consumer
interests are best served by direct
remedies. In this regard we note that the
only remedies which will be removed by
our decision herein, are the options to
file a petition to deny the earth station’s
application for renewal of its license or

file a request for revocation of the
license. For the most part, the ultimate
consumer in this situation is a cable
television subscriber to whom other
remedies are available and will remain
available. For example, the subscriber
may seek relief directly from the cable
operator, the local franchising authority
or even the program distributer,

29. Two additional disadvantages of
optional licensing, related to
enforcement of Section 605, have been
advanced by some parties. These parties
argue first that the option of revoking an
operator’s license must be maintained
as a means of enforcement of Section
605 and second, if licensing is made
optional, that the Commission must, at
the very least, maintain a central list of
all station locations and programming.
We reject both of these arguments. We
note first that Section 605, 47 U.S.C. 605,
as amended, which in relevant part
prohibits the unauthorized interception
and disclosure of radio communications,
is applicable to domestic U.S. satellite
transmissions except those that may be
designated "broadcast for the use of the
general public.” **It is well recognized
that the purpose of Section 605 is to
“protect the integrity of the
telecommunications network." Nardone
v. United States, 302 U.S. 379, 382 (1937).
Domestic satellites are a part of the
modern telecommunications network
and, as discussed above, all existing
satellites have been designated as
“fixed"” not broadcasting satellites.
Signals transmitted over existing
domestic satellites are radio
communications intended for a specific
audience, not for the general public,
Hence we conclude that the protections
of section 605 remain applicable to
existing domestic satellite
communications.? We believe, as a
matter of experience, that licensing is
not an effective means of enforcing
Section 605 because revocation
proceedings are time consuming and
require a significant investment of
Commission resources. Historically, the
Commission has employed revocation

*This interpretation is generally conceded by the
parties. See, e.g. Department of Justice comments, p.
6; Associated Press comments, p. 13,

* See also, KMLA v. 20th Century Cigarette
Vendors, 264 F. Supp, 35 (D.C. Cal. 1967) and Home
Box Office, Inc, v. Pay TV of Greater New York, Inc.
467 F. Supp. 525 (E.D.N.Y. 1979). Another recent
case, Orth-O-Vision, Inc. v. Home Box Office, 474 F.
Supp. 672 (S.D.N.Y. 1979) appears.to reach a
contrary result with regard to the significance of the
intended audience as a determinant of the
applicability of Section 805. There the court stated
that there is very little to distinguish MDS
transmissions from pay TV. (Section 605 is not
applicable to pay TV). That case does not affect our
decision here since the language is clearly dicta, is
not of decisional significance and is limited to the
facts before the court at this time.
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only in the more extreme circumstances.
Moreover, there is not evidence to
suggest that the threat of revocation in
itself is a significant deterrent. We agree
with the Justice Department's contention
that other more effective enforcement
mechanisms are available. Ciyil
remedies may accrue from violations of
Section 605 *' and Federal Copyright
Laws are applicable to much of the
material carried via domestic satellite.
17 U.S.C. 501 et. al. (1976). In addition,
some provisions of the 1968 Omnibus
Crime Control Act make the mere
interception of protected
communications a federal crime, 18
U.S.C. 2511 et. seq. (19878) and may
afford a special civil right of action,
Furthermore, our other administrative
remedies include imposition of forfeiture
or issuance of a cease and desist order.
Moreover, we recognize that as an
alternative to legal enforcement of
Section 605, programming parties have
the option of scrambling the signal
transmitted and thus making
unauthorized reception and use much
more difficult.

30. Upon review of the sirhple
notification plan proposed by some
parties, we believe that notification per
se serves no useful regulatory purpose.
It would appear that any party with
standing to pursue the available
remedies should have access to the
necessary information through other
means, such as their own records or the
carrier’s records. Thus we find that there
is no substantial public interest in
establishing a Title IIl regulatory
program solely to enforce Section 605.
We wish to emphasize, however, that
we are concerned about illegal
interception of common carrier
transmissions. However, we do not
believe that our objectives of minimizing
the regulatory burden in this area should
be held hostage to those individuals
who may be inclined to commit illegal
acts. We will address Section 605 in a
proceeding on communications privacy
which the staff is preparing.

Conclusions

31. Consequently, based on our
evaluation of the record before us in this
proceeding and on our experience with
the current regulatory scheme, we
conclude that the public interest will be
served by immediate intplementation of
voluntary licensing for receive-only
earth stations. We note first that this ™
decision is legally correct. The
Communications Act of 1934 does not
require licensing of receive-only earth
stations, The Act states that a license is
“that instrument of authorization

“ibid.

required by this Act or the rules and
regulations of the Commission made
pursuant to this Act, for the use or
operation of apparatus for transmission
of energy, or communications or signals
by radio * * *" 47 U.S.C. 153(cc), while
“transmission of energy by radio" is
defined to include “both such
transmission and all instrumentalities,
facilities, and services incidental to such
transmission.” 47 U.S.C. 153(d).
Similarly, Section 301, defines the
Commission's authority over radio as
intended “to maintain the control of the
United States over all channels of
interstate and foreign radio
transmission.” 47 U.S.C. 301. Section 301
further states that “no person shall use
or operate any apparatus for the
transmission of energy or
communications or signals by radio

* * * except under and in accordance
with this Act." By definition, receive-
only earth stations do not transmit,
While it might be argued that receiving
facilities are incidental to radio
transmission, the full extension of that
argument would be unreasonable
because it would require that all
television and radio receivers be
licensed as well as receive-only earth
stations. We therefore conclude that
licensing of receive-only earth stations-
is not mandated by the Act.?* However,
we continue to believe that the power to
regulate receive-only earth stations is
ancillary to our other regulatory
responsibilities to maximize effective
use of satellite communications.* It has
been our policy to exercise our
administrative discretion under the
spectrum regulation provisions of Title
I As discussed above, we announced
our decision to exercise this
discretionary power over receive-only
stations in our First Report and Order so
that protection from interference might
be available; such stations do not
transmit radio signals and therefore
cannot cause interference to other users
of the radio spectrum. We believe that
the continued availability of protection
from possible interference will be in the
public interest. However, that protection
need not be mandatory singe we
conclude that licensing is not necessary
to achieve our general regulatory
objectives, and benefits are expected
from eliminating Title IlI regulation of
those facilities for which no interference
protection is to be afforded.

2 All parties commenting on point agree with our
conclusion. See, e.8. Associated Press comments,
Pp. 5-6; Justice Department, p. 2.

#The Commission's powers have been
interpreted broadly, to include those matters
reasonably related to our regulatory purview.
United States v. Southwestern Cable Co,, 392 U.S.
157 (1968).

32. It is well settled, as a-matter of
law, that an administrative agency
changing a previously held policy “must
supply a reasoned analysis indicated
that prior policies and standards are
being deliberately changed, not casually
ignored.” # We believe that such a
showing has been made herein. We also
find that this decision is consistent with
requirments of procedural due process
since the parties were specifically
requested to address these policy issues
by our Notice of Inquiry and in fact did

80.

33. It is not intended that this decision
affect responsibilities imposed upon
earth station operators by any other
federal or state law. In particular, we
remind all receive-only operators that
the procedures and standards developed
by the Federal Aviation Administration
with respect to proposed antenna
structures are still applicable regardless
of any decision made here.*® In addition,
optional licensing does not apply to
INTELSAT facilities since additional
regulatory responsibilities are imposed
by the 1962 Communications Satellite
Act on receiving facilities.

34, As a practical matter, we find that
non/mandatory licensing of receive-only
stations is an advantageous solution to
the concerns raised by the parties in the
course of this inquiry. The technical
concerns which prompted us to adopt
the present mandatory licensing scheme,
such as control over orbital spacings
and establishment of an orderly
protection program, will still be met
through optional licensing. It has been
proven technically feasible for small
antennas, less than 4.5 meters, requiring
little physical construction, to receive
signals of reasonable quality from
operational domestic satellites. While
use of antennas smaller than 4.5 meters
may be diesirable for some users, we
will only provide protection for such
facilities upon a submission of a
technical showing that meets those
same performance criteria established
for the 4.5 metrer antenna.® This in no
way diminishes our control over
satellite spacing since we will not alter
present orbital spacing or inter-satellite
interference criteria to accommodate
those earth stations. Accerdingly, for the

24See Greater Boston Televison Corporation b.
F.C.C., 444 F 2d 841, 852 (D.C. Cir. 1870). See also,
Section 553 {b)(3)(A) of the Administrative
Procedure Act, 5 U.S.C. 553 (b)(3){(A), which
specifically exempts general statements of policy
from the notice requirements generally imposed in
Rulemaking proceedings.

*See, FAA Rules and Regulations, Part 77,
Subpart 13, Objects Affecting Naviagable Air-Space.
Licensed operators are, of course, subject to FCC
Rules and Regulations, Part 17, Construction,
Marking and Lighting of Antenna Structures,

% See American Broadcasting Compani

supra.
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reasons stated above, we find that the
public interest will be served by
immediate implementation of a policy of
non-mandatory licensing for receive-
only earth sations. This policy change
does not affect our rules set forth in Part
25. Changes in those rules will be made
through a rulemaking to be issued in the
near future,

35. For the purpose of clarification we
empasize that this action applies solely
to domestic satellite receive-only earth
stations where licensing has been
required in the past, and does not
include INTELSAT or INMARSAT
facilities. We are required by Section
301 of the Communications Act to
license transmitting facilities and we
propose no changes whatsoever with
regard to procedures for regulating those
facilities.®?

36. A few specific matters should also
be addressed here. First, those stations
which have already been licensed and
those who choose to seek licenses in the
future will be subject to our policies and
procedures developed with regard to
Title III licenses. However, we find that
certain criteria, specifically those
related to the financial and legal
qualification of the applicant, are not
necessary where receive-only facilities
are requested. We also find that the
public interest will be served if actions
taken with regard to receiving facilities
are made primarily on the basis of
technical characteristics.

37. We agree with the commentors
that financial and character information
is not relevant to the processing and
consideration of receive-only facilities.
These criteria were developed for
transmitting facilities to insure effective
spectrum use in the public interest.
Receive-only facilities do not present
those same concerns since they do not
create interference or significantly
reduce spectrum availability in general.
Moreover, consideration of these factors

7 0Of corollary concern are our treaty obligations
under the INTELSAT Agrement recognized in our
First Report and Order where we explicitly
discussed our obligation to insure technical
compatiblility between our domestic satellites and
INTELSAT satellites. We are also bound to consider
pursuant to Article XIV (d) of the INTELSAT
Agreement potential adverse economic harm to the
INTELSAT system when domestic satellites are
used for international services. This matter is
presently before us in another proceeding. Thus,
any deregulation of receive-only earth stations does
not imply permission to receive service from non-
U.S. domestic satellites or for Domsat carriers to
provide service to non-U.S. points. Such permission
can be provided only after the discharge of our
treaty obligations to INTELSAT. Therefore, until
such permission is granted, any reception of non-
U.S. signals is unauthorized and subject ot the
sanctions of Section 605.

is not mandated by the Act,? and does
not have any independent value to
achievement of our goals for receive-
only regulation. These goals may be
achieved primarily by consideration of
the technical parameters of the
proposed facility. Finally, we find that
reduction of the amount of information
associated with receive-only
applications will serve the public
interest in efficient administrative
procedure since it will reduce cost,
lessen the administrative burden and
reduce service delays. Therefore,
receive-only applications should no
longer contain Form 430, the applicants
articles of incorporation or balance
sheets,?®

38. Several commentors objected to
the concept of optional licensing
because unlicensed operators might
misinterpret their procedural posture.
We wish to make it very clear that no
interference protection is afforded to
unlicensed facilities. An initially
uncoordinated facility may later
coordinate and qualify for protection on
the basis of the existing and planned
terrestial interference environment at
the time the coordination process is
begun. However, protection from
interference due to existing or planned
terrestial systems will not be afforded
after the fact. Election not to coordinate
is a waiver of any right of objection and
acceptance of any existing or future
interference. In addition, we specify that
signals from non-US domestic satellites
may not be received over any domestic
receiving terminal unless specifically
authorized. Present receive-only
licensees shall retain full protection
unless otherwise requested.®® Current
applications on file shall be processed in
due course unless otherwise requested
by the applicant. Upon expiration of the
current licenses, receive-only earth
station operators may file applications
for renewal or not, as desired. However,
if the license is not renewed, the station
shall acquire the status of an unlicensed
facility.

39. To further lessen any
administrative burden on the applicant,
we believe that earth station licenses
should be issued for terms of five years
instead of three. Since developmental
licenses are not eligible for protection,
we anticipate that in most

** Section 308 requires only that we examine
“such facts as the Commission by regulation may
prescribe * * "

* A specific statement concerning the content and
format of future applications will be presented in a
public notice which we will release in the near
future. »

% Licensees shall remain subject to all currently
imposed conditions until further order of the
Commission including, but not limited to, responses
to coordination requests.

circumstances operators will choose not
to seek a developmental receive-only
license, and we will not require that
such application be filed. We will no
longer require modifications of license
for shared use provided that sharing is
done on a non-profit basis in
accordance with the standards set forth
in our Rules pertaining to CARS service,
Section 78.11 as well as any specific
restrictions contained in the station
license other than general condition
which requires license modification for
cost-sharing with unaffiliated entities. 3!

40. The second action urged upon us
by the parties to this proceeding is to
seek ways to eliminate administrative
delays in the licensing process. We
recognize that inherent delays exist in
the licensing process. However, we
agree with those parties who contend
that some relief may be provided.
Therefore, we believe that even where
receive-only facilities are to be licensed,
there is no practical need, under the new
policies we are adopting, for the
construction permit stage and its
inherent delays. Thus we will waive that
requirement under Section 319(d) of the
Act for all receive-only facilities.* The
arguments set forth by the parties are
summarized above and will not be
repeated here except to note that this
approach will enable station operators
to commernice protected operation
immediately upon grant of a license
provided that they are willing to risk the
cost of making any changes required if
the submitted coordination is faulty in
some way. This solution will permit
operators to set firm construction dates
and reduce the chance of service delays.
however, as indicated above, we will
not be influenced by any construction
prior to licensing since failure to
complete coordination means protection
is not available and the station is placed
in the category of secondary use. This
action is clearly consistent with the
public interest and within the scope of
our authority under the Act.®

41, Accordingly, we hereby grant an
immediate waiver of the requirements of
a construction permit for all domestic
satellite receive-only earth stations
pursuant to Section 319(d) of the
Communications Act.

3 Applications presently on file which meet these
standards will be granted in due course and future
licenses will contain a specific cost-sharing
condition instead of conditions 2100, 2101, 2102 or
2103,

3 By instituting the optional licensing procedure
we are in effect permitting any receive-only station
to operate without protection immediately upon
completion of construction.

¥ See discussion UA-Columbia Cablevision, Inc.,
et al., 55 FCC 2d 656 (1975).
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42, In the course of this inquiry, we
have discerned that even less restrictive
regulatory tools might be employed to
accomplish our objectives with regard to
receive-only earth stations. Among other
things, we believe that further
deregulatory action which may include a
registration program designed to insure
orderly development of the 4 GHz band,
may be appropriate.® This could lead to
complete marketplace regulation and
elimination of the federal role in solely.
receiving operations. Such a move, or
course is not without risk. However, we
believe that these matters should be
addressed in a further proceeeding
which we will initiate in the near future.

Order

43. Accordingly, it is ordered that
pursuant to the authority contained in
Sections 4(i) and 4(j) of the .
Communications Act of 1934, the
policies and conditions set forth herein,
are adopted, effective October 18, 1979.

Federal Communications Commission.*®
William J. Tricarico,

Secretary.

[CC Docket No. 78-374]

Attachment No. 1

Wometco Communications, Inc. (2)

GTE Service Corporation, GTE Satellite
Corporation and Affiliated Companies

American Telephone and Telegraph
Company

Spectrum Analysis and Frequency
Engineering (SAFE)

Microband Corporation of America

MCI Telecommunications Corporation

Mutual Broadcasting System, Inc.

Comsearch, Inc.

American Satellite Corporation

Scientific-Atlanta, Inc.

United Press International, Inc.

Community Antenna Television Association

Robert B. Cooper Jr., Editor-in-Chief, CAT]
Community Antenna Television Journal

Teleprompter Corporation

Cole, Zylstra & Raywid

Eastern Microwave, Inc.

American Television and Communications
Corporation

The Commissioner of Baseball

Storer Broadcasting Company

Viacom International Inc.

Midwestern Relay Company

Compucon, Inc.

Comsat General Corporation

Home Box Office, Inc.

The National Cable Television Association,
Inc.

Global Cable TV

Fred Hopengarten, Attorney at Law

Telecable Corporation

3 We do not. of course, anticipate affording
protection to entities who have not successfully
completed frequency coordination.

35 See attached Separate Statement of Chairman
Ferris.

National Basketball Association
National Hockey League
RCA Alaska Communications, Inc.
National Broadcasting Company
Motion Picture Association
RCA American Communications, Inc.
National Association of Broadcasters
The Public Service Satellite Consortium
Satellite Telecommunications SEC.,
Communications Div., Electronic Industries
Assoc.
National Telecommunications and
Information Administration
Corporation for Public Broadcasting, Public
Broadcasting Service, National Public
Radio
Visions, Ltd
California Microwave, Inc.
Robert Wold Company, Inc., and Satellink,
Inc.
Commodity News Services, Inc.
American Newspaper Publishers Association
Forward Communications Corporation (and
subsidiaries)
Guarany Broadcasting Corporation
John H. Phipps Broadcasting Stations, Inc.
Plains Television Corporation
Southern Television Corporation
Summit Radio Corporation
WKRG-TV, Inc.
American Broadcasting Companies, Inc.
Associated Press
The United States Department of Justice
Daniel T. Kropt (TV cameraman)
Western Union Telegraph Company
CBN Satellite Services—CBN Cable/Satellite
Division
Colony Communications, Inc.
Connorsville Cable TV
Cox Cable Communications, Inc.
Midcontinent Cable Systems Co.
New Channels Corporation
Tri County Cable Television Inc,
Dow Jones & Co, (Wall Street Journal)
Communications Satellite Corporation
Tandy Corporation
Meredity Corporation
Southern Satellite Systems, Inc.
Satellite Communications Systems, Inc.

October 18, 1979.

Seprate Statement of Chairman Charles

D. Ferris

In Re: Deregulation of Receive-Only
Domestic Earth Stations.

The FCC today has authorized a
program to eliminate mandatory
licensing for receive-only satellite earth
stations and reduce regulatory burdens
on those who choose to continue to
follow the licensing route, This action
continues our recent efforts to promote
more efficient use of FCC resources,
eliminate unnecessary paperwork,
simplify application procedures,
encourage rapid and wide dissemination
of technological innovation, and do
away with redundant governmental
regulation where the marketplace itself
operates in the public interest.

Communications satellites already
offer the public tremendous
opportunities for receiving diversified
programing. They have been used to

distribute the broadcasts of the Public
Broadcasting Service and National
Public Radio, and the Spanish
International Network. Other new
networks have been formed to distribute
a variety of sports, entertainment and
religious programing to cable systems.

Tie future promises even more varied
uses. The major newswire services may
be moving to satellite distribution, and
other data as well as programing
services will be offered. The futureé also
promises rapid proliferation in the
number of earth stations as they become
less expensive to manufacuture.

Receive-only earth stations cause no
interference whatsoever. Thus the goal
of regulating could only be to avoid
subjecting them to interference from
others. But for the majority of earth
stations, no interference is ever
experienced. It is often more costly to
undertake FCC licensing and frequency
coordination than to relocate an
occasional earth station if the need
arises.

As the number of stations in a
network increases, this tradeoff is more
attractive. Frequency coordination, an
essential prerequisite to licensing, may
cost as much as $3,000 per station. With
the hundreds or thousands of stations
necessary, for example, to distribute a
national newswire system to the
nation's newspapers and broadcast
stations, it might make better economic
sense to move those few which receive
interference than to pay hundreds of
thousands of dollars for the frequency
coordination of all of these stations.

Many services, such as cable
television systems and other television
distributors may continue to apply for
licenses. In any case, the station
operator should be allowed to make the
choice for itself. Even as to the
voluntary licensing option, we terminate
today the requirement of a construction
permit and eliminate all non-technical
submissions (such as the financial and
character qualifications of the operator)
from the licensing application.

The benefits of deregulation here are
clear. First, we eliminate what could
have become in the future a massive
administrative burden on the FCC. This
enables the agency to more efficiently
allocate its future personnel and
financial resources future to those areas
where governmental intervention
remains necessary for the public
interest. We also eliminate paperwork
costs and time restraints completely for
those choosing to operate unlicensed,
and we reduce it substantially for those
who continue to seek frequency
protection.

This lowers the economic and
procedural barriers inhibiting
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unrestricted competitive entry into the
satellite field. And it removes the
government from one more area where
the marketplace can make its own
choices.

[FR Doc. 79-35180 Filed 11-14-79; 8:45 am]

BILLING CODE 6712-01-M

47 CFR Part 31
[Docket No. 21230; FCC 79-678]

Uniform System of Accounts for Class
A and Class B Telephone Companies;
Order for Reconsideration

AGENCY: Federal Communications
Commission.
ACTION: Final rules.

sUMMARY: This order on reconsideration
amends the Uniform System of Accounts
for Class A and Class B Telephone
Companies to clarify the Commission's
intent in Docket 21230, FCC 2d (1978),
relative to the accounting and waiver
requirements for Property Held for
Future Use,

DATE: Effective January 1, 1979.

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Robert Hood, Compliance and Litigation
Task Force, Common Carrier Bureau,
(202) 632-4888.

In the matter of Amendment of Part
31, Uniform System of Accounts for
Class A and B Telephone Companies,
Docket No. 21230.1

Order on Reconsideration

Adopted: October 25, 1979.
Released: November 6, 1979.

By the Commission: Commissioner
Jones not participating.

1. The Final Decision in Docket 21230
was adopted on May 4, 1978 and
released on May 11, 1978.* The purpose
of this decision was to make certain
changes in the accounting rules for
Class A and Class B telephone
companies (Part 31) so that these rules
would be consistent with our earlier
decision in Docket 19129,

2. Petitions for Reconsideration of our
decision in Docket 21230 were filed by
the American Telephone and Telegraph
Company (AT&T) on June 12, 1978 and
the Public Service Commission of the
State of New York (New York) on June
16, 1978, On June 22, 1978 the Federal
Executive Agencies (Department of
Defense and General Services
Administration) filed an Opposition to

'See 43 FR 21330, May 17, 1978.

* Published in Federal Register on May 17, 1978
(43 FR 21330).

the Petition for Reconsideration filed by
AT&T. On July 5, 1978 AT&T filed its
Reply to Federal Executive Agencies'
Opposition,

3. AT&T takes issue with the
accounting prescribed for Account 100.3
“Property Held for Future Telephone
Use."” First, AT&T contends that the
Docket 21230 accounting change is too
restrictive. To support its position,
AT&T pointed out that for many years,
property eligible for inclusion in
Account 100.3 was that property “owned
and held for imminent use in telephone
service under a definite plan for such
use." (Commission Rules § 31.100:3). It
also pointed out that the Commission
had previously considered a two-year
rule but found that it “is too inflexible as
a test for applying the imminent use
principle * * *" (Private Line cases, 34
FCC 217, 220 (1963)). AT&T contends
that while the Commission was very
careful in Docket 19129 (para. 159), not
to adopt an inflexible position which
would preclude investors from receiving
compensation for funds used in
acquiring prudent account 100.3 type
assets, the Rules adopted and appearing
in the May 11, 1978 Order (Docket 21230)
“seem to contain the inflexibility
criticized by the Commission in both the
Private Line cases and Docket 19129."
(AT&T Petition for Reconsideration,
para, 5).

4. The question here is whether the
revisions to Section 31.100:3 of the
Uniform System of Accounts ordered in
Docket 21230, exceeded or were
otherwise inconsistent with the
requirements of Docket 19129 at paras.
159-161. In these paragraphs we
instituted the “two year" maximum as
the standard for “imminent use,"
because of abuses apparent on the
record and not because the potential for
such abuses existed. We found that
beginning in calendar 1977, all plant in
Account 100.3 which had been there for
more than a 2-year period could not
reasonably be defined as being under a
definite plan for imminent use and
should be removed to Account 103
(Miscellaneous Physical Property),
unless or until a specific waiver had
been granted. We did not intend in
Docket 21230 to restrict AT&T or any
other telephone company to requests for
waivers only to extend the period
property may remain in Account 100.3.
The waiver provision is intended to
apply to any specific property item for
which it can be shown that inclusion in
Account 100.3 is in the public interest.
Decisions on waiver requests will be
made on an individual case-by-case
basis. In order to more clearly indicate
our intent, we shall make appropriate

language changes to § 31.100:3. Under
the revised language, the costs of
property not initially included in
Account 100.3 may be included therein
without waiver at such time as the
property meets the Section 31.100:3
criteria for inclusion. If such property
subsequently has to be removed to
Account 103 under our rules, any
transfer back to Account 100.3 will have
to be through the waiver process. This
language change as well as the other
changes discussed in paragraphs 5 and 6
following, and set forth in the Appendix,
do not change the ratemaking treatment
given Account 100.3 in Docket 19129,

5. Another problem raised by A.T. &
T. is the provision in § 31.100:3 that
property included in Account 100.3 must
be “owned and held for no longer than
two years under a definite plan for use
in telephone service." A.T. & T.
maintains that this is contrary to the
Commission's intent and ignores
transfers of property to be used for
construction purposes (Account 100.2).
We agree that clarification is needed on
this point. We stated in Docket 19129 (at
para. 159) that

* * * we shall presently disallow all
property that has remained in this account for
more than two years and shall require that
such plant be placed in Miscellaneous
Physical Property (Account 103) until such
time as it is placed in service (Account 100.1)
or used for construction purposes (Account
100.2). (Emphasis added.)

Consistent with the intent expressed in
Docket 19129, we will revise our
definition in § 31.100:3 to take into
consideration the transfer of property
into the construction accounts.

8. A.T. & T. also questions the
Commission's requirement in § 31.100:3
that a request for waiver include an
indication of the “precise additional
time required for the property to be held
in Account 100.3 * * *"* as opposed to the
language in Docket 19129 (para. 159)
requiring A.T. & T. to “* * * specify in
the waiver request the additional time
required for the property to be held in
this account.” We did not intend to
change the meaning of Docket 19129 in
this regard; however, it is to be expected
that as precise an estimate of the
additional time as possible should be
furnished. We will modify the language
in § 31.100:3 accordingly.

7. The Public Service Commission of
the State of New York seeks
reconsideration of our decision to
modify § 31.100:2 of the Uniform System
of Accounts (USOA) by limiting the
accrual of IDC to property taking more
than one year to complete. In Docket
19129 we drew a dichotomy between
short term plant under construction (i.e.
plant taking one year or less to
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complete) and long term construction
projects which would take more than
one year to complete. Investment related
to short term projects was to be
included in rate base immediately, but
no interest during construction was to
be accrued. Long term projects would be
permitted to continue to accrue IDC but
the investment related thereto would
enter the rate base only when the
project was placed in service. In Docket
21230 we sought to modify our
accounting rules to incorporate the
conclusions reached in Docket 19129.

8. New York does not deny that
§ 31.100:2 of our USOA, as now
modified, faithfully reflects our intent in
Docket 19129. Nevertheless, New York
argues that the separate treatment of
short term plant under construction now
mandated by § 31.100:2 should be
reversed because of its “pervasive"
impact upon state rate regulation. New
York contends that the change ordered
in Docket 21230, while purportedly
governing only accounting treatment of
plant under construction, “may well, as
a practical matter, influence, if not
control, rate making with respect to the
investment involved.” Specifically, New
York claims that our decision will
require carriers subject to our
jurisdiction to keep extensive separate
records to provide the information
needed for state regulation; that keeping
such separate books will be duplicative
and expensive; and that investors will
be misled because the books kept in
accordance with this Commission's
USOA will be controlling for financial
purposes and will show different results
from the books kept in conformity with
New York’s regulatory policies. (New
York Petition at pp. 4-6).

9. As our Final Order in Docket 21230
makes clear, we have in no way
attempted to influence, or interfere with,
the rate making prerogatives of the New
York PSC or any other state
commission. The states remain free to
establish intrastate rates on whatever
lawful basis they may choose. The fact
that separate accounting information
will have to be retained to accomplish
this and the fact that the gathering and
retention of such information may
involve additional cost does not, in our
view, involve any significant
interference with state control over
intrastate rates.

10. In any case, the keeping of
separate records here is largely
unavoidable. The accounting treatment
of plant under construction varies from
state to state and, although the majority
of states do not allow any plant under
construction within rate base, there are
significant exceptions. For example, the

following states have allowed utilities
subject to their jurisdiction to include
plant under construction within rate
base, with or without provision for
interest during construction: South
Carolina (Re General Telephone
Company of the Southeast, 1 PUR 4th,
499 (1973)); Tennessee (Re South Central
Bell Telephone Company, 22 PUR 4th,
290 (1978)); Colorado (Re The Mountain
States Telephone and Telegraph
Company, 11 PUR 4th, 1 (1975)); Illinois
(Re Illinois Bell Telephone Company, 13
PUR 4th, 482 (1976)); Florida (Re
Southern Bell Telephone and Telegraph
Company, 12 PUR 4th, 252 (1975));
Georgia (Re Southern Bell Telephone
and Telegraph Company, 8 PUR 4th, 188
(1974)); Delaware (Re The Diamond
State Telephone Company, 8 PUR 4th,
420 (1975)); and Connecticut (Re The
Southern New England Telephone
Company, 9 PUR 4th, 301 (1975)).

Thus, even if such a course were
otherwise desirable, there was no way
for this Commission to adopt a rule
which would follow the accounting
treatment of plant under construction in
every single state. Of necessity, any
decision adopted by us would have
required some states to keep separate
records to reflect their individual
solutions to the problem of handling
funds devoted to the construction of
plant not yet in service.

11. As for the problem of “financial
reporting”, there is nothing to prevent
New York from insisting that a carrier
subject to its jurisdiction provide an
alternate or supplementary presentation
showing the impact of State ratemaking
policy upon the carrier’s financial
posture. While New York may not insist
upon a format which would supersede
or in any way obscure the presentation
of accounts prescribed by this
Commission, it retains ample power to
insure that a carrier within its
jurisdiction provide a full and accurate
picture (for example, by the use of
footnotes or supplemental :
presentations) of its financial affairs to
investors and other concerned parties.
See, Appalachian Power Co. v. FPC, 328
F. 2d 237, 249 (4th Cir., 1964) and cases
there cited.

12. Any problem of financial reporting
would appear to be substantially
alleviated here by the agreement of New
York Telephone—the largest carrier in
New York State—to "keep records to
satisfy the requirements of both
jurisdictions.” * New York Telephone

?Letter from New York State PSC to Chief,
Common Carrier Bureau, dated January 12, 1979. At
this time, the only other New York State telephone
company subject to this Commission's reporting
requirements is the Continental Telephone
Company of Upstate New York, Inc.

has further promised that "[t]he data
required by the New York Commission
will be the basis for financial reports, as
well as reporting to-the New York
Commission.”

13. New York states that its “only
objection” to this arrangement is the
“unnecessary additional cost."” New
York does not believe that such
additional cost should be recovered
through New York intrastate rates. We
cannot accept this position. In our view,
the need to keep separate accounts or
memoranda must be considered a
logical consequence of the bifurcated
Federal-State regulatory scheme. Where,
as is the case here, no uniformity exists
among the different jurisdictions, such
duplication should be borne by
interstate or intrastate rate payers in the
same way that all other costs are borne;
that is, in accordance with the
provisions of the FCC NARUC
Jurisdictional Separations Manual.

14. New York fucther urges that this
Commission consider two additional
options which it claims “would reflect
the rate policies of both jurisdictions
where they diverge.” These two options,
as set forth by New York in its petition,
are;

(1) "Development of an IDC rate for
each telephone company to reflect the
mix between its less-than one-year plant
subject to IDC under State regulation
and the plan which is eligible for
immedicate rate base treatment under
FCC regulation; or

(2) Allocation to the telephone plant
under construction expected to take less
than one year to complete between that
subject to federal jurisdiction with the
full IDC rate applied to the proportion of
that plant which would receive IDC
under State regulation.”

15. Frankly, we are unable to
understand precisely what New York
has in mind here or what the impact of
either option would be. For example, it
is unclear whether the records to be
retained pursuant to the options
suggested by New York would enable
appropriate allocations for plant under
construction to be made pursuant to the
procedures specified in the FCC NARUC
Separations Manual. It is also unclear
whether these options would actually
result in a reduction in the record
keeping burden for the carriers subject
to both interstate and intrastate
jurisdictions or whether a substantial
savings could be accomplished thereby.

16. The answers to these questions
and a full understanding necessary to
properly consider New York's options
cannot be obtained within the confines
of this proceeding. New York itself
points out that ""neither option could be
implemented on the existing record" and
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recommends that a conference be
convened at which the development of
an accounting rule of the type specified
in the two options could be discussed
and refined. (New York Petition at p. 8.)
Given the fact that a Final Decision has
already been issued in Docket 21230 and
given the lack of information concerning
New York's “options,” we believe it
would be more suitable for New York (if
it remains interested in implementing
either option) to file a petition for a
rulemaking fully describing both options
proposed, theirimpact, and how these
options could be applied consistent with
the existing separations procedures.®
After receiving this additional
information we will be better able to
evaluate the course proposed by New
York.*

17. Finally, New York challenges our
decision in Docket 19129 on the merits.
New York states that it “does not
believe that the public interest is served
by adopting the ratemaking policy (in
Docket 19129) which is the sole
underlying basis for the proposed rule."
Our reasons for the one year cutoff for
interest during construction were
carefully explained within Docket 19129
(See, 64 FCC 2d 1, 58-60 (1977)), a
proceeding which was terminated by
our order issued on February 24, 1978 (67
FCC 2d 1429, 1440, n. 12). Even if we
were to reopen Docket 19129 at this late
date—a suggestion which seems hardly
appropriate at this time—we would
adhere to our reasoning and our
decision therein.

18. Accordingly, it is ordered, that the
Petitions for Reconsideration of AT&T
and the Public Service Commission of
the State of New York, and the Federal
Executive Agencies' Opposition to the
Petition for Reconsideration of AT&T
are hereby denied except as indicated
above.

19. 1t is further ordered, that under
authority contained in Sections 4(i), 4(j)
and 220 of the Communications Act of
1934, as amended; Part 31, Uniform
System of Accounts for Class A and B

*We do not know whether New York continues to
be interested in pursuing the options mentioned in
its Petition given its understanding with the New
York Telephone Company as reflected in its letter to
the Chief of the Commom Carrier Bureau dated
January 12, 1979,

‘ We must also decline New York’s suggestion
that we establish a rule that whichever agency,
either Federal or State, has primary rate
jurisdictions over the telephone company in
question will establish the accounting for telephone
plant under construction. Under the
Communications Act this Commission has
jurisdiction over the interstate operations of all
telephone companies including those which provide
interstate service within various States. The
Commission may not lawfully surrender its
regulatory responsibilities in connection with such
interstate operations.

Telephone Companies, of the
Commission rules, is amended as set
forth in the attached appendix below
effective January 1, 1979.

20. It is further ordered, that this
Proceeding is terminated.
(Secs. 4, 220, 48 Stat,, as amended, 1066, 1078;
(47 U.S.C. 154, 220))
Federal Communications Commission.
William J. Tricarico,
Secretary.
Appendix

Part 31. Uniform System of Accounts
for Class A and Class B Telephone
Companies, of title 47 CFR is amended
as follows:

In § 31.100:3 paragraph (a) is revised
to read as follows:

§31.100:3 Property held for future
telephone use.

(a) This account shall include the
original cost of property other than
station apparatus, owned and held for
no longer than two years under a
definite plan for use. If at the end of two
years, the property is not in use, i.e.,
transferable to account 100.1,
“Telephone plant in service,” or account
100.2, “Telephone plant under
construction,” the original cost of
property shall be transferred to account
103, “Miscellaneous physical property.”
Should a carrier desire to include
property in this account for a period
longer than two years, it shall request
direction or approval of this
Commission according to the
circumstances surrounding that
property. The request should include the
property item in question, demonstrate
that the waiver is in the public interest,
and indicate, as precisely as possible,
the time required for the property to be
held in this account. The original cost of
property not initially includible in this
account may be included herein without
waiver, at such time as the property
meets the criteria for inclusion. If such
property subsequently has to be
transferred to account 103 under the
provisions of this section, any transfer
back to this account shall be through the
waiver process.

* * L * *
[FR Doc. 79-35179 Filed 11-14-79; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Parts 73 and 74

Reregulation and Rules Oversight of
Radio and TV Broadcasting—Editorial
Revisions

AGENCY: Federal Commmunications
Commission.

ACTION: Order.

SUMMARY: Order, by Chief, Broadcast
Bureau, to make editorial amendments
in broadcast rules to conform Code of
Federal Regulations with the
Government Printing Office Editions of
FCC rules where minor printing and
layout differences appear, to revise
certain rule titles to describe more
accurately the rule subject, to delete
temporary “notes"” containing expired
dated instructions, to correct
typographical errors and rule section
cross references, and to redesignate the
section numbers of certain rules.

EFFECTIVE DATE: November 16, 1979.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT:
John Reiser, Philip Cross, Steve Crane,
Broadcast Bureau, (202) 632-9600.
SUPPLEMENTARY INFORMATION:

Order

Adopted: November 1, 1979.
Released: November 7, 1979,

In the matter of reregulation and rules
Oversight of Radio and TV
Broadcasting—Editorial Revisions.

1. This Order accomplishes certain
editorial corrections and revisions in the
rules for stations in the broadcast and
broadcast auxiliary services, and are
necessary for the following reasons:

A. To conform section numbers given
as cross references to the current rule
sections.

B. To correct typographical printing
errors which have appeared both in the
rules as printed by the Government
Printing Office and Title 47 of the Code
of Federal Regulations.

C. To remove minor differences in
printing or layout style between the
rules as printed in the Code of Federal
Regulations and as published by the
Government Printing Office.

D. To change section headnotes (rule
titles) to describe more accurately the
subject matter of the rule.

E. To delete temporary “notes"
containing dated or obsolete
instructions which have expired.

The editorial revisions being made do
not change the substantive texts,
purpose, or application of the rules,
impose any additional burdens, or
remove any provision relied upon by
licensees or the public,

2. We conclude that adoption of the
editorial amendments shown in the
attached Appendix below will serve the
public interest. Prior notice of rule
making, effective date provisions, and
public procedure thereon are
unnecessary, pursuant to the
Administrative Procedure and Judicial
Review Act provisions of 5 U.S.C.
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553(b)(3)(B), inasmuch as these

amendments impose no additional

burdens and raise no issue upon which
comments would serve any useful
purpose.

3, Therefore, it is ordered, That
pursuant to Sections 4(i}, 303(r), and
5(d)(1) of the Communications Act of
1934, as amended, and § 0.281 of the
Commission’s rules, Part 73 of the

. Commission's rules and regulations is
amended as set forth in the attached
Appendix, effective November 186, 1879.

4, For further information concerning
this Order, contact John Reiser, Philip
Cross or Steve Crane, Broadcast Bureau,
(202) 632-9660,

{Secs. 4, 5, 303, 48 Stal., as amended, 1066,
1068, 1082 (47 U.S.C. 154, 155, 303))
Federal Communications Commission.
Richard J. Shiben,

Chief, Broadcast Bureau.

Appendix

PART 73—RADIO BROADCAST
SERVICES

1. In § 73.40, the headnote is amended
and the note following paragraph (a)(9)
is deleted in its entirety.

§73.40 Transmission system
requirements.

- - * . *

2.In § 73.50, the headnote is amended .

to read as follows:

§ 73.53 Reguirements for type approval of
AM moduiation monitors.

- - - * -

3. In § 73.53, paragraph (a)(2) is
corrected to read as follows:

§73.53 Requirements for type approval of
antenna monitors.

(8) -

(2) Type approval of a monitor is
granted subject to the limitations and
requirements described in Subpart ] of
Part 2 of the FCC rules.

- - * * »

4. In § 73.67, paragraph [c)(1) is
amended to read as follows:

§ 73.67 Remote control operation.

(c)

(1) The tone shall have a frequency no
higher than 30 hertz.

5. Section 73.122 is amended to read
as follows:

§73.122 Lotteries.

See § 73.1211.

6. Section 73.124 is amended to read
as follows:

§ 73.124 is amended to read as
follows:

See § 73.1205.
7. Section 73.126 is amended to read
as follows:

§73.126 Broadcast of telephone
conversations.

See § 73.1206.
8. In § 73.207, the headnote is
amended to read as follows:

§73.207 Minimum distance separations

between stations.
» - - - -
§ 73.241 [Redesignated as § 73.231]

9. Section 73.241 is redesignated as
§ 73.231,

§ 73.231 Special rules relating to
contracts providing Tor reservation of time
upon sale of a station.

- . - b -

§73.299 [Redesignated as § 73.288]

10. Section 73.299 is redesignated as
§ 73.288 and corrected to read as
follows:

§73.288 Fraudulent billing practices.
See § 73.1205.

§73.300 [Redesignated as § 73.291]
11. Section 73.300 is redesignated as
§ 73.291.

§73.291 Personal attacks, political
editorials.
. - - * -

12. Section 73.292 is amended to read
as follows:

§73.292 Lotteries.

See 73.1211.

13. Section 73.296 is corrected to read
as follows:

§ 73.296 Broadcast of telephone
conversations.

See § 73.1206.

§73.301 [Redesignated as § 73.299]
14, Section 73.301 is redesignated at
§ 73.299.

§73.299 Equal employment opportunities.
See § 73.2080.

§73.313 [Amended]

15. In paragraph (d)(1) of § 73.313, the
section number “73.210(a)" in the
sentence following the table is corrected
to read "73.310(a)".

16. In § 73.317, the headnote is
amended to read as follows:

§ 73.317 Transmission system
requirements,

. . * » *

§73.332 [Amended]

17. § 73.332, the Note following
paragraph (d)(8) is deleted in its
enlirety.

§73.503 [Amended]

18. In paragraph (d) of § 73.503, the
rule section number “73.289" is
corrected to read *73.1212",

19. § 73.507, the headnote is amended
to read as follows:

§ 73507 Minimum distance separations
between stations.

- . - - -

§73.574 [Redesignated as § 73.576]
20. Section 73.574 is redesignated as
§ 73.576.

§73.576 Extension Meters.

- * - - -
§73.572 [Redesignated as § 73.574)

21. Section 73.572 is redesignated as
§ 73.574.

§73.574 Remote control authorizations.

» * * -
§73.573 [Redesignated as § 73.575)
22. Section 73.573 is redesignated as
§ 73.575.

§73.575 Remote control operation.

» - - * *

§ 73.561 [Amended]

23, § 73.561, the Note following
paragraph (b)(1) is repositioned to
follow paragraph (d).

24. Section 73.598 is redesigned as
§ 73.591 as follows:

§73.591 Personal attacks.

. - - - -

§ 73.597 [Redesignated as § 73.598]
25. Section 73.597 is redesigned as

§ 73.598 as follows:

§73.598 Operation during emergency.
- » » * *
§73.596 [Redesignated as § 73.597]

26. Section 73.506 is redesignated as
§ 73.597 as follows:

§ 73.597 Stereophonic broadcasting.

§73.592 [Redesignated as § 73.596]
27. Section 73,592 is redesignated as

§ 73.596 as follows:

§73.596 Broadcast of telephone
conversations.

» - » - -

28. New cross reference rule and
§ 73.592 is added to read as follows:.

§73.592 Lotteries.

See § 73.1211.
29, In § 73.610, the headnote is
amended as follows:
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§73.610 Minimum distance separations
between stations.

* * * - -

30. Section 73.633 is amended to read
as follows:

§73.633 Fraudulent billing practices,
See § 73.1205.
31. In § 73.641, the headnote is
amended to read as follows:

§73.641 Subscription TV definitions.
* * * - -

32.In § 73.642, the headnote is
amended to read as follows:

§73.642 Subscription TV licensing
policies.

33. In § 73.643, the headnote is
amended to read as follows:

§73.643 Subscription TV operating
requirements.
* * * * *

34, In § 73.644, the headnote is
amended to read as follows:

§73.644 Subscription TV transmission
systems.

* * * * -

35. Section 73.656 is amended to read
as follows:

§73.656 Lotteries.
See § 73.1211.

36. Section 73.664 is ameded to read
as follows:

§73.664 Broadcast of telephone
conversations.

See § 73.1206.

§73.676 [Amended]
37, In § 73.676, the note following
paragraph (f)(5) is deleted in its entirety.
38. In § 73.687, the headnote is
amended to read as follows:

§73.687 Transmission system
requirements,

» * - * -

39.In § 73.751, the headnote is
amended to read as follows:

§73.751 Operating power.

* * * *

40. In § 73.753, the headnote is
amended to read as follows:

§73.753 Antenna systems.

- - * * *

41. In § 73.756, the headnote is
amended to read as follows:

§73.756 Transmission system
requirements.

* » - * *

42, In § 73.759, the headnote is
amended to read as follows:

§ 73.759 Modification of transmission
systems.

- » - - L

43. In § 73.765, the headnote is
amended to read as follows:

§73.765 Determining operating power.

- * * - *

44. Section 73.790, including headnote,
is amended to read as follows:

§73.790 Rebroadcasts.
See § 73.1207.

§73.3580 [Amended]

45. In the last sentence of paragraph
(g) in § 73.3580, the reference to Section
number “73.3671" is corrected to read
number "73.3571".

PART 74—EXPERIMENTAL,
AUXILIARY, AND SPECIAL
BROADCAST, AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

46. In § 74.21, the headnote is
amended to read as follows:

§ 74.21 Broadcasting emergency
information.
* * » L -

§ 74.402 [Amended]

47. In § 74.402, the Note following
paragraph (e) is deleted in its entirety.
§74.462 [Amended]

48. In § 74.462, the Note following
paragraph (e) is deleted in its entirety.
§74.464 [Amended]

49. In § 74.464, the Note at the end of
the text is deleted in its entirety.
[FR Doc, 7835178 Filed 11-14-79; 8:45.am)
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

Urban Mass Transportation
Administration

49 CFR Parts 7 and 601

Public Availability of Information

AGENCY: Urban Mass Transportation
Administration, DOT.

ACTION: Final rule.

SUMMARY: The purpose of this document
is to revise the regulations dealing with
the document inspection facility of the
Urban Mass Transportation
Administration, the kinds of records
which are available for public
inspection and cqpying, and the
procedures by which members of the
public may make requests for
identifiable records. These revisions
reflect changes in location of the facility

and the description of the types and
sources of information available,

EFFECTIVE DATE: November 15, 1979.

FOR FURTHER INFORMATION CONTACT:
Linda L. Watkins, (202) 426-1936.

SUPPLEMENTARY INFORMATION: Since
this is a matter dealing with agency
practice and procedure, under 5 U.S.C.
553, notice and comment are not
required, and the rules may be made
effective less than 30 days after
publication.

The Department of Transportation
Order for Improving Government
Regulations (44 FR 11034) does not apply
to this rulemaking.

In addition to revising the UMTA
regulations governing public availability
of information, this document also
revises Appendix G to the Department
of Transportation regulations governing
public availability of information, This
Appendix deals with UMTA. The
authority to amend this Appendix is
delegated to the UMTA Administrator
by 49 CFR 7.1(d).

Accordingly, Title 49 of the Code of
Federal Regulations is amended by:

1. Revising Appendix G to Part 7 to
read as follows:

PART 7—PUBLIC AVAILABILITY OF
INFORMATION

- - - - -

Appendix G—Urban Mass Transportation
Administration

1. General. This appendix describes the
document inspection facility of the Urban
Mass Transportation Administration, the
kinds of records which are available for
public inspection and copying at that facility,
and the procedures by which members of the
public may make requests for identifiable
records.

2. Document inspection facility. The
document inspection facility of the Urban
Mass Transportation Administration is
maintained in Room 9330 at the headquarters
of the Department of Transportation Building
(Nassif Building), 400 Seventh Street, S.W,,
Washington D.C. 20590. This facility is open
to the public from 8;30 a.m. to 5:00 p.m,

3. Records available through document
inspection facility. a. An index to, and copies
of, the internal and external directives of the
Urban Mass Transportation Administration.
The records and the index may be inspected,
at the facility, without charge. Copies of
records may be obtained upon payment of
the fee prescribed in Subpart 1 of this part.

b. Any proposed or final regulation issued
by the Urban Mass Transportation
Administration, and any background
information for these regulations.

4. Requests for identifiable records under
Subpart E of this part. Each person desiring
to inspect a record, or to obtain a copy
thereof, must submit the request in writing to
the Director of Public Affairs, Urban Mass
Transportation Administration, Room 9330 of
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the Department of Transportation building
(Nassif Building), 400 Seventh Street, SW.,
Washington, D.C. 20580. Each request must
be accompanied by the appropriate fee
prescribed in Subpart 1 of this part.

5. Reconsideration of determinations not te
disclose records. Any person to whom a
record is not made available within the time
limits set out in Subpart C of this part, and
any person who has been notified that a
record that person has requested cannot be
disclosed, may apply. in writing, to the
Administrator, Urban Mass Transportation
Administration, Room 9324 of the Department
of Transportation Building (Nassif Building),
400 Seventh Street, SW., Washington, D.C.
20590, for reconsideration of the request. The
decision of the Administrator is
administratively final

=y . - - *

2, Revising Subpart C of Part 601 to
read as follows:

PART 601—ORGANIZATION,
FUNCTIONS, AND PROCEDURES

Subpart C—Public Availability of
information

§601.20 Sources of information.

(a) The Urban Mass Transportation
Administration has published a series of
internal and external directives which
contain the history, organization, policy.
procedures, criteria, guidelines,
interpretations and general regulations
formulated and adopted by UNTA as
guidance for grant recipients, and the
general public. All directives are listed
in UMTA Notice N 0000.14 “Directives
Checklist.”

(b) Single copies of the checklist or
any directive may be obtained without
charge upon written request either to the
Director, Office of Public Affairs, Urban
Mass Transportation Administration,
Room 9330, 400 Seventh Street, SW.,
Washington, D.C. 20580, or any Urban
Mass Transportation Administration
regional office listed in § 601.2.

{c) The Urban Mass Transportation
Administration maintains, under the
supervision of fhe Director of Public
Affairs, a document inspection facility
at the headquarters of the Department of
Transportation Building (Nassif
Building), 400 Seventh $treet, SW.,
Washington, D.C. 20590, through which
the following UMTA documents may be
obtained:

(1) An index to, and copies of, the
internal and external directives of the
Urban Mass Transportation
Administration.

(2) Any proposed or final regulation
issued by the Urban Mass

Transportation Administration, and any
background information for these
regulations,

(d) Any person desiring to inspect any
of these records, or obtain a copy
thereof, must submit a request in
writing, specifying the record to be
inspected or copied to the Director,
Office of Public Affairs, Urban Mass
Transportation Administration, Room
9330, 400 Seventh Street, SW.,
Washington, D.C. 20590, accompanied
by the appropriate fee for copies
prescribed in 49 CFR Part 7, Subpart L
(5 U.S.C. 552; 49 U.S.C. 1857; 49 CFR 7.1(d)).

Dated: November 7, 1978,
Lillian C. Liburdi,
Acting Deputy Administrator.
[FR Doc. 78-35264 Filed 11-14-78: 8:45 am)
BILLING CODE 4910-57-M

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 79-01; Notice 5]

Federal Motor Vehicle Safety
Standards; New Pneumatic Tires for
Passenger Cars; Correction

AGENCY: National Highway Traffic
Safety Administration, Department of
Transportation.

AcTiION: Correction.

SUMMARY: In the Federal Register of
September 4, 1979 (44 FR 51603), thm
agency published a notice am
Federal Motor Vehicle Safety Standard
No. 109, New Pneumatic Tires—
Passenger Cars, by adding seven new
tire size designations to Table I of
Appendix A of the standard. Some
typographical errors appear in those
tables, and this notice corrects those
errors.
FOR FURTHER INFORMATION CONTACT:
John Diehl, Office of Automotive
Ratings, National Highway Traffic
Safety Administration, 400 Seventh
Street, S.W., Washington, D.C. 20590
(202-426-1714).
SUPPLEMENTARY INFORMATION: In a
notice published at 44 FR 51603,
September 4, 1979, seven new tire size
designations were added to Table I of
Appendix A of Federal Motor Vehicle
Safety Standard No. 108. Typographical
errors appeared in Tables I-LL and I-
UU. Those tables should read as set
forth below.
(Secs. 103, 119, 201 and 202, Pub. L. 89-563, 80
Stat. 718 (15 U.S.C. 1392, 1407, 1421 and 1422);
Delegations of autherity at 49 CFR 1.50 and
49 CFR 501.8)

Issued on November 7, 1979,
Michael M. Finkelstein,
Associate Administrator for Rulemaking.

Table -LL.—Tire Load Rating, TmlRims; Minimum Size Factors and Section Widths for 'T" Series 60 psi

Tires

Tire size ? width  size factor  width
designation (inches) (inches) . (inches)
80 psi
T145/80D16 oo L] 30.38 571
2,260 pounds

1The letters "D for diagonal and “B" for bias beited may be used in place of the "R."
*Actual section width and overall width shall not exceed the specified width by more than the amount specified in 54.2.2.2

Table |-UU.—Tire Load Rating, Test Rims, Minimum Size Factors and Section Widths for ‘P/75" Series ISO
Type Tires for DL Millimetric Rims

tire loads {idlograms) at cold v presures (kPa) ' Testrim Minkmum Section *
Tire siza® width  size factor  width
gston 120 140 160 160 200 220 240 {rnen) {mm) {mun)
P195/75R370 covvnse 465 500 535 565 595 625 655 135 B4l 184
'The desig d cold inflation p es may be § toa of 300 kPa to meet special vehicle performance
r with no in load

*The letters "D™ for diagonal and “B” lor blas befted may be used in place of the "R",
?Actual section width and overall width shall not exceed the specified section width by more than the amount specified in

§4222
{FR Doc. 78-35066 Filed 11-14-79; 8:45 am]
BILLING CODE 4510-55-8
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INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1033
(5.0. Order No. 1404-A]

Chicago, Milwaukee, St. Paul & Pacific
Railroad Co., Authorized To Operate

over Tracks of Chicago, Rock Island &
pacific Railroad Co.

Decided: November 7, 1879.

AGENCY: Interstate Commerce
Commission.

ACTION: Service Order No. 1404-A.

SUMMARY: Service Order No. 1404
suthorized the MILW to operate over
tracks of the RI in Washington, lowa,
due to track embargo east of Columbus
Junction, in order to serve shippers
located adjacent to these tracks. Since
the embargo was lifted and no further
emergency exists, Service Order No.
1404 is vacated effective 11:59 p.m.,
November 7, 1979.

FOR FURTHER INFORMATION CONTACT: A
|. Kenneth Carter, (202) 275-7840.

Decided: November 7, 1979.

Upon further consideration of Service
Order No. 1404 (44 FR 62287), and good
cause appearing therefore:

It is ordered, § 1033.1404 Chicago,
Milwaukee, St. Paul and Pacific
Railroad Company Authorized To
Operate Over Tracks of Chicago, Rock
Island and Pacific Ratlread Company,
Service Order No. 1404 is vacated
effective 11:59 p.m., November 7, 1979.

(49 U.S.C. (10304-10305 and 11121-11126))

This order shall be served upon the
Association of American Railroads, Car
Service Division, as agent of the
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement and upon the
American Short Line Railroad
Association. Notice of this order shall be
given to the general public by depositing
a copy in the Office of the Secretary of
the Commission at Washington, D.C.,
and by filing a copy with the Director,
Office of the Federal Register.

By the Commission, Railroad Service
Board, members Joe! E. Burns, Robert S.
Turkington and John R. Michael. Joel E. Burns
not participating,

Agatha L. Mergenovich,

Secretary.

|FR Doc. 79-35109 Piled 11-14-79; 845 am]

BILLING CODE 7035-01-M
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Proposed Rules

Federal Register
Vol. 44, No. 222

Thursday, November 15, 1979

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

- —_

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 3100

Environmental Effects Abroad

AGeNcY: Office of Environmental
' Quality (OEQ), United States
Department of Agriculture (USDA).

ACTION: Proposed rule.

SUMMARY: This action proposes to
incorporate a provision in USDA
procedures for compliance with the
National Environmental Policy Act
(NEPA) to ensure USDA agency
compliance with Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions (January 4, 1979).

DATE: Comments due January 14, 1980,

ADDRESS: Comments should be sent to:
Barry R. Flamm, Director, Office of
Environmental Quality, USDA,
Washington, D.C. 20250, phone (202)
447-3965.

FOR FURTHER INFORMATION CONTACT:
Dr. Rado J. Kinzhuber, Chairman, Ad
Hoc Working Group, Office of the
Secretary, USDA, Washington, D.C.
20250, phone (202) 447-5685.

SUPPLEMENTARY INFORMATION: On
January 4, 1979, President Carter signed
Executive Order 12114, entitled
Environmental Effects Abroad of Major
Federal Actions. It is the intent of this
proposed rule to set forth a general
procedural directive to assist the
individual agencies of USDA in
complying with the mandates of the
Executive Order, NEPA, the Council on
Environmental Quality and Department
of State. Each USDA agency is
responsible for preparing more specific
procedures, if necessary, in light of this
broad directive, Those agencies whose
programs and activities do not come
within the types of actions covered by
Executive Order 12114 should consult
with OEQ regarding the need for
developing specific implementation
procedures.

Comments on this proposed rule are
invited. To be considered in the
preparation of a final rule, comments
must be received by the date set forth
above.

It is therefore proposed to amend 7
CFR Part 3100 as set forth below:

1. By adding to the table of contents
for Subpart B—National Environmental
Policy Act, a new section heading:

* - » - *

3100.36 Environmental effects abroad.

2, By revising the citation of authority
to read as follows:

Authority: National Environmental Policy
Act (NEPA), as amended, 42 U.S.C. 4321 et
seq.; E.O. 11514, 34 FR 4247, as amended by
E.O. 11991, 42 FR 26927; E.O. 12114, 44 FR
1957; 5 U.S.C. 301; 40 CFR 1507.3

3. By adding a new § 3100.36 to read
as follows:

§ 3100.36 Environmental effects abroad.

In conjunction with the policies and
requirements set forth in this subpart, all
USDA agencies are required to comply
with E.O. 12114, Environmental Effects
Abroad of Major Federal Actions, to the
extent that their programs and activities
come within the scope of the E.O.
Agencies shall consult with OEQ as to
whether their programs or activities
require preparation of separate agency
procedures, environmental assessments
or impact statements regarding
environmental effects abroad. Such
environmental documents shall be
prepared in accordance with the E.O.
which specifies the activities for which
environmental documents shall be
prepared and the types of documents
and review procedures required. When
an agency anticipates that its action
may cause significant impact abroad it
shall consult with OEQ and Department
of State and CEQ.

This proposal has been reviewed
under the USDA criteria established to
implement E.O. 12044, Improving
Government Regulations. A
determination has been made that this
action should not be classified
“significant” under those criteria. A final
Impact Statement has been prepared
and is available from the Office of
Environmental Quality, USDA, Room
412-A.

Dated: November 6, 1979.
Barry R. Flamm,
Director, Office of Environmental Quality.
fFR Doc. 78-35198 Filed 11-14-7%; 8:45 am|
BILLING CODE 3410-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 79-ASW-50]
Proposed Alteration of Transition
Area; Hope, Ark.

AGENCY: Federal Aviation
Administration (FFA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The nature of the action
being taken is to propose alteration of
the transition area at Hope, Ark. The
intended effect of the proposed action is
to provide additional controlled
airspace for aircraft executing a new
instrument approach procedure to the
Hope Municipal Airport. The
circumstance which created the need for
the action is the proposed establishment
of a nondirectional radio beacon (NDB)
locate on the airport.

DATES: Comments must be received on
or before December 17, 1979.

ADDRESSES: Send comments on the
proposal to: Chief, Airspace and
Procedures Branch, Air Traffic Division,
Southwest Region, Federal Aviation
Administration, P.O. Box 1689, Fort
Worth, Texas 76101,

The official docket may be examined
at the following location: Office of the
Regional Counsel, Southwest Region,
Federal Aviation Administration, 4400
Blue Mound Road, Fort Worth, Texas.

An informal docket may be examined
at the Office of the Chief, Airspace and
Procedures Branch, Air Traffic Division.

FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch, ASW-535, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone: (817) 6244911, extension 302.
SUPPLEMENTARY INFORMATION: Subpart
G § 71.181 (44 FR 442) of FAR Part 71
contains the description of transition
areas designated to provide controlled
airspace for the benefit of aircraft
conducting Instrument Flight Rules (IFR)
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activity. Alteration of the transition area
at Hope, Ark., will necessitate an
amendment to this subpart.

Comments Invited

Interested persons may submit such
written data, views, or arguments as
they may desire. Communications
should be submitted in triplicate to
Chief, Airspace and Procedures Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101. All
communications received on or before
December 17, 1979 will be considered
before action is taken on the proposed
amendment. No public hearing is
contemplated at this time, but
arrangements for informal conferences
with Federal Aviation Administration
officials may be made by contacting the
Chief, Airspace and Procedures Branch.
Any data, views or arguments presented
during such conferences must also be
submitted in writing in accordance with
this notice in order to become part of the
record for consideration. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
notice of propesed rule making (NPRM)
by submitting a request to the Chief,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Forth Worth, Texas 76101, or
by calling (817) 624-4911, extension 302.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should contact the
office listed above,

The Proposal

The FAA is considering an
amendment to Subpart G of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) to alter the transition area
at Hope, Ark. The FAA believes this
action will enhance IFR operations at
the Hope Municipal Airport by
providing controlled airspace for aircraft
executing proposed instrument approach
procedures using the proposed NDB
located on the airport. Subpart G of Part
71 was republished in the Federal
Register on January 2, 1979 (44 FR 442).

The Proposed Amendment

Accordingly, pursuant to the authority-
delegated to me, the FAA proposes ta
amend § 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as

republished (44 FR 442) by altering the
Hope, Ark., transition area by adding
the following:

Hope, Ark.

* * * and within 3 miles each side of the
355° bearing from the NDB (latitude
33°43'06"N., longitude 90°'26"N.} extending
from the 8-mile radius area to 8.5 miles north
of the NDB.

Note.—The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 28, 1979.) Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation and a comment period
of less than 45 days is appropriate,

Issued in Fort Worth Texas, November 1,
1979,

C. R. Melugin, Jr.,

Director, Southwest Region,

[FR Doc. 76-35010 Filed 11-14-79: 8:45 axa)
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 79-CE-28]
Transition Area, Oskaloosa, lowa;
Proposed Alteration

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Notice of proposed rulemaking
(NPRM).

sumMMARY: This Notice proposes to alter
the 700-foot transition area at
Oskaloosa, lowa, to provide additional
airspace for aircraft executing a new
instrument approach procedure to the
Oskaloaosa, lowa Municipal Airport
which is based on a Nondirectional
Radio Beacon (NDB) a navigational aid
being installed on the airport by the City
of Oskaloosa, lowa.

pATES: Comments must be received on
or before December 23, 1979,

ADDRESSES: Send comments on the
proposal to: Federal Aviation
Administration, Chief, Operations,
Procedures and Airspace Branch, Air
Traffic Division, ACE-530, 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (818) 374-3408.

The official docket may be examined
at the Office of the Regional Counsel,
Central Region, Federal Aviation
Administration, Room 1558, 601 East
12th Street, Kansas City, Missouri.

An informal docket may be examined
at the Office of the Chief, Operations,

Procedures and Airspace Branch, Air
Traffic Division.

FOR FURTHER INFORMATION CONTACT:
Dwaine E. Hiland, Airspace Specialist,
Operations, Procedures, and Airspace
Branch, Air Traffic Division, ACE-537,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 64108,
Telephone (816) 374-3408,
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket
number, and be submitted in duplicate
to the Operations, Procedures and
Airspace Branch, Air Traffic Division,
Federal Aviation Administration, 601
East 12th Street, Kansas City, Missouri
64106. All communications received on
or before December 23, 1979, will be
considered before action is taken on the
proposed amendment. The proposal
contained in this Notice may be changed
in light of the comments received. All
comments received will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration,
Operations, Procedures and Airspace
Branch, 601 East 12th Street, Kansas
City, Missouri 64108 or by calling (8186)
374-3408. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for further NPRMs should
also request a copy of Advisory Circular
No. 11-2 which describes the application
procedure,

The Proposal

The FAA is considering an
amendment to Subpart G, § 71.181 of the
Federal Aviation Regulations (14 CFR
71.181) by altering the 700-foot transition
area at Oskaloosa, lowa. To enhance
airport usage, an additional instrument
approach procedure is being developed
for the Oskaloosa, lowa Municipal
Airport utilizing an NDB being installed
on the airport by the City of Oskaloosa,
Iowa. The establishment of an
instrument approach procedure based
on this navigational aid entails
alteration of the transition area at
Oskaloosa, lowa, at and above 700 feet
above ground level (AGL) within which
aircraft are provided additional air
traffic control service. The intended
effect of this action is to ensure
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segregation of aircraft using the new
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VER),

Accordingly, Federal Aviation
Administration proposes to amend
Subpart G, § 71.181 of the Federal
Aviation Regulations (14 CFR 71.181) as
republished on January 2, 1979, (44 FR

442) by altering the following transition
area:

Oskaloosa, Iowa

That airspace extending upward from 700
feet above the surface within a nine (9) mile
radius of the Oskaloosa Municipal Airport
(latitude 41°13'36” N, longitude 92°29'30" W)
excluding the portion that overlies the
Ottumwa, lowa transition area.

(Sec. 307(a), Federal Aviation Act of 1958 as
amended (49 U.S.C. 1348); sec. 6(c),
Department of Transportation Act (49 U.S.C,
1655(c)): sec. 11.65 of the Federal Aviation
Regulations (14 CFR 11.85))

Note.—The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979). Since this
regulatory action involves an established
body of technical requiremnts for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Kansas City, Missouri, on
November 5, 1979.

Paul J. Baker,

Director, Central Region.

[FR Doc. 78-35173 Filed 11-14-79; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 79-CE-33]

Transition Area—Bassett, Nebr.;
Proposed Designation

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking

(NPRM).

SUMMARY: This notice proposes to
designate a 700-foot transition area at
Bassett, Nebraska, to provide controlled
airspace for aircraft executing a new
instrument approach procedure to the
Rock County Airport, Bassett, Nebraska,
utilizing the Rock County Non-
Directional Radio Beacon (NDB) as a
navigational aid.

DATES: Comments must be received on
or before December 23, 1979,
ADDRESSES: Send comments on the
proposal to: Federal Aviation

Administration, Chief, Operations,
Procedures and Airspace Branch,; Air
Traffic Division, ACE-530, 601 East 12th
Street, Kansas City, Missouri 64106,
Telephone (816) 374-3408.

The official docket may be examined
at the Office of the Regional Counsel,
Central Region, Federal Aviation
Administration, Room 1558, 601 East
12th Street, Kansas City, Missouri.

An informal docket may be examined
at the Office of the Chief, Operations,
Procedures and Airspace Branch, Air
Traffic Division.

FOR FURTHER INFORMATION CONTACT:
Benny J. Kirk, Airspace Specialist,
Operations, Procedures, and Airspace
Branch, Air Traffic Division, ACE-538,
FAA, Central Region, 601 East 12th
Street, Kansas City, Missouri 64196,
Telephone (816) 374-3408.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons may participate in
the proposed rule making by submitting
such written data, views or arguments
as they may desire, Communications
should identify the airspace docket
number, and be submitted in duplicate
to the Operations, Procedures and
Airspace Branch, Air Traffic Division,
Federal Aviation Administration, 601
East 12th Street, Kansas City, Missouri
64106. All communications received on
or before December 23, 1979, will be
considered before action is taken on the
proposed amendment. The proposal
contained in this Notice may be changed
in light of the comments received. All
comments received will be available
both before and after the closing date
for comments in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration,
Operations, Procedures and Airspace
Branch, 601 East 12th Street, Kansas
City, Missouri 641086 or by calling (816)
374-3408. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for further NPRMs should
also request a copy of Advisory Circular
No. 11-2 which described the
application procedure.

The Proposal

The FAA is considering an
amendment to Subpart G, § 71.181 of the
Federal Aviation Regulations (14 CFR
71.181) by designating a 700-foot
transition area at Bassett, Nebraska. To
enhance airport usage, a new instrument
approach procedure is being developed

for the Rock County Airport, Bassett,
Nebraska, utilizing the Rock County
NDB as a navigational aid. This radio
facility provides new navigational
guidance for aircraft utilizing the airport,
The establishment of a new instrument
approach procedure based on this
navigational aid entails designation of a
transition area at Bassett, Nebraska, at
and above 700 feet above ground level
(AGL) within which aircraft are
provided air traffic control service. The
intended effect of this action is to ensure
segregation of aircraft using the
approach procedure under Instrument
Flight Rules (IFR) and other aircraft
operating under Visual Flight Rules
(VFR).

Accordingly, Federal Aviation
Administration proposes to amend
Subpart G, § 71.181 of the Federal
Aviation Regulations (14 CFR 71.181) as
republished on January 2, 1979, (44 FR
442) by adding the following new
transition area:

Bassett, Nebr.

That airspace extending upward from 700
feet above the surface within a 7 mile radius
of the Rock County Airport, Bassett,
Nebraska (latitude 42° 34’ 26" N, longitude 99°
34' 21" W); within 2.5 miles each side of the
129° bearing from the Rock County NDB
extending from the 7 mile radius area to 7
miles southeast of the airport.

(Sec. 307(a), Federal Aviation Act of 1958 as
amended (49 U.S.C. 1348); sec. 8(c),
Department of Transportation Act (48 U.5.C.
1655(c)); sec. 11.65 of the Federal Aviation
Regulations (14 CFR 11.85)).

Note.—The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979). Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Kansas City, Missouri, on
November 5, 1979.

Paul J. Baker,

Director, Central Region.

[FR Doc. 79-35174 Filed 11-14-78; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 73
[Airspace Docket No. 79-GL-23]

Alteration of Restricted Area

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.
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SUMMARY: This notice proposes to
slightly increase the time of designation
of the Jefferson Proving Ground, Ind.,
Restricted Area R-3403A to permit
additional testing of munitions that
require photographic coverage for
evaluation. The U.S. Army requested the
additional time which it believes is
necessary to accomplish its mission.
pATES: Comments must be received on
or before December 17, 1979.
ADDRESSES: Send comments on the
proposal in triplicate to: Director, FAA
Great Lakes Region, Attention: Chief,
Air Traffic Division, Docket No. 79-CL~
23, Federal Aviation Administration,
2300 East Devon, Des Plaines, 111. 60018.
The official docket may be examined
at the following location: FAA Office of
the Chief Counsel, Rules Docket (AGC-
24), Room 916, 800 Independence
Avenue SW., Washington, D.C. 20591.
An informal docket may be examined
at the office of the Regional Air Traffic
Division.
FOR FURTHER INFORMATION CONTACT:
Mr. Everett L. McKisson, Airspace
Regulations Branch (AAT-230),
Airspace and Air Traffic Rules Division,
Air Traffic Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, D.C. 20591;
telephone: (202) 426-3715.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket
number and be submitted in triplicate to
the Director, Great Lakes Region,
Attention: Chief, Air Traffic Division,
Federal Aviation Administration, 2300
East Devon, Des Plaines, Ill. 60018. All
communications received on or before
December 17, 1979, will be considered
before action is taken on the proposed
amendment. The proposal contained in
this notice may be changed in the light
of comments received. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons.

Availability of NPRM

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public
Information Center, APA-430, 800
Independence Avenue SW,,
Washington, D.C. 20591, or by calling
(202) 426-8058. Communications must

identify the docket number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedures.

The Proposal

The FAA is considering an
amendment to Part 73 of the Federal
Aviation Regulations (14 CFR Part 73)
that would change the time of
designation of R-3403A from “Daily,
0800 to 2300 local time.” to “Daily, 0630
to 2400 local time." An increase in
projects requiring maximum utilization
of daylight for testing programs
requiring photographic coverage, added
to the present testing programs, require
additional time.

The Department of Army will serve as
the lead agency for the purposes of
compliance with the National
Environmental Policy Act (NEPA) for
this airspace proposal. Comments on
environmental aspects relating to the
proposed restricted area change should
be directed to: U.S. Army, Jefferson
Proving Ground, Madison, Ind. 47250,
Attention: Mr. Gerald B. Matthews.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend
§ 73.34 of the Federal Aviation
Regulations (14 CFR Part 73) as
republished (44 FR 691) as follows:

Under R-3403A Jefferson Proving Ground,
Ind., in time of designation, “Daily 0800 to
2300 local time.” is deleted and “Daily 0630 to
2400 local time." is substituted therefor.

(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a)); sec.
6(c), Department of Transportation Act (49
U.S.C. 1855(c)); and 14 CFR 11.65)

Note.—The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979). Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation and a comment period
of less than 45 days is appropriate.

Issued in Washington, D.C., on November
7, 1979.

William E. Broadwater,

Chief, Airspace and Air Traffic Rules
Division.

{FR Doc. 79-35172 Filed 11-14-79; B:45 am)
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION
16 CFR Part 433

Amendment to Trade Regulation Rule
Concerning Preservation of
Consumers’ Claims and Defenses
AGENCY: Federal Trade Commission,
ACTION: Proposed rule,

SUMMARY: On September 21, 1979, the
Federal Trade Commission approved in
substance the amendment to the trade
regulation rule concerning Preservation
of Consumers’ Claims and Defenses that
it proposed on November 14, 1975. The
Commission also decided to make
certain changes in the text of the
amendment. The record of the
amendment proceeding will be opened
for 60 days for comments on the drafting
of certain language changes the
Commission made. Comments on other
issues will not be considered. Following
the close of the comment period the
Commission will promulgate the
amendment and set an effective date.

DATES: Comments on the drafting of the
language changes will be accepted
through January 14, 1980.

ADDRESSES: Send comments to
Secretary, Federal Trade Commission,
6th Street and Pennsylvania Avenue
NW,, Washington, D.C. 20580.
Submissions should be labeled “Holder
Amendment Comment."”

FOR FURTHER INFORMATION CONTACT:
David H. Williams, Sarah Jane Hughes,
or Martin B. White, Federal Trade
Commission, Washington, D.C. (202)
724-1100.

SUPPLEMENTARY INFORMATION:

Text of Amendment Voted by the
Commission

Accordingly, it is proposed to amend
Chapter I of 16 CFR by revising Part 433
to read as follows:

PART 433—PRESERVATION OF
CONSUMERS’ CLAIMS AND
DEFENSES

Sec.

433.1 Definitions.

433.2 Preservation of consumers' claims and
defenses, unfair or deceptive acts or
practices,

433.3 Knowledge or implied knowledge
requirement,

Authority: 38 Stat. 717, as amended; 15

U.S.C. 41 et seq.

§433.1 Definitions.
(a) Person. An individual, corporation,
or any other business organization.
(b) Consumer. A natural person who
seeks or acquires goods or services for
personal, family, or household use.
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(c) Creditor. A person who, in the
ordinary course of business, lends
purchase money or finances the sale of
goods or services to consumers on a
deferred payment basis; Provided, such
person is not acting, for the purposes of
a particular transaction, in the capacity
of a credit card issuer.

(d) Purchase Money Loan. A cash
advance which is received by a
consumer in return for a “Finance
Charge" within the meaning of the Truth
in Lending Act and Regulation Z, which
is applied in whole or substantial part to
a purchase of goods or services from a
seller who is affiliated with the creditor
by common control or business
arrangement.

(e) Financing a sale. Extending credit
to a consumer in connection with a
“Credit Sale" within the meaning of the
Truth in Lending Act and Regulation Z.

(f) Business Arrangement. Any tacit,
oral, or written agreement or
understanding, formal or informal,
between a creditor and a seller in
connection with the sale of goods or
services or the financing thereof,
including cooperative activity between a
creditor and a seller in referring
consumers to purchase goods or services
or to obtain financing. The term shall
not include arrangements, such as +
inventory financing, maintenance of
ordinary checking accounts or joint
action engaged in merely to perfecta
security interest, which are not directed
at the financing of consumer purchases.

(g) Common Control. A relationship
between creditor and seller where (1)
the two are owned by a holding
company, or by substantially the same
individuals, (2) one is a subsidiary of the
other, or (3) the two are functionally part
of the same business entity.

(h) Credit card issuer. A person who
extends to cardholders the right to use a
credit card in connection with purchases
of goods or services.

(i) Consumer credit contract. Any
instrument which evidences or
embodies a debt arising from a
“Purchase Money Loan” transaction or a
“financed sale" as defined in
paragraphs (d) and (e).

(j) Seller. A person who, in the
ordinary course of business, sells or
leases goods or services to consumers.

Note.—~The Commission intends to attach
the text of the definitions of “Credit Sale"
and “Finance Charge" from § 226.2(t) and (w)
of Federal Reserve Board Regulation Z, which
are referenced in § 433,1(d) and (e), as-an
appendix to the rule.

§ 433.2 Preservation of consumers’ claims
and defenses, unfair or deceptive acts or
practices.

(a) In connection with any Purchase
Money Loan (as that term is defined in
§ 433.1) or any sale or lease of goods or
services, in or affecting commerce as
“commerce” is defined in the Federal
Trade Commission Act, it is an unfair or
deceptive act or practice within the
meaning of Section 5 of that Act, for a
seller or a creditor, directly or indirectly,
to take orreceive a consumer credit
contract which fails to contain the
following provision in at least ten point,
bold face type:

This credit contract finances a purchase.
All legal rights which the buyer has against
the seller arising out of this transaction,
including all claims and defenses, are also
valid against any holder of this contract. The
right to recover money from the holder under
this provision is limited to the amount paid
by the buyer under this contract.

A claim is a legally valid reason for suing
the seller. A defense is a legally valid reason
for not paying the seller. A holder is anyone
trying to collect for the purchase.

(b) In connection with any sale or
lease of goods or services to consumers,
in or affecting commerce as “commerce"
is defined in the Federal Trade
Commission Act, it is an unfair or
deceptive act or practice within the
meaning of Section 5 of that Act for a
seller, directly or indirectly, to accept, as
full or partical payment for such sale or
lease, the proceeds of any purchase
money loan (as purchase money loan is
defined herein), unless any consumer
credit contract made in connection with
such purchase money loan contains the
following provision in at least ten point,
bold face, type:

This credit contract finances a purchase.
All legal rights which the buyer has against
the seller arising out of this transaction,
including all claims and defenses, are also
valid against any holder of this contract. The
right to recover money from the holder under
this provision is limited to the amount paid
by the buyer under this contract.

A claim is a legally valid reason for suing
the seller. A defense is a legally valid reason
for not paying the seller. A holder is anyone
trying to collect for the purchase.

(c) In connection with any transaction
in which a consumer credit contract is
required by law to be written in
Spanish, for purposes of subsections (a)
and (b), the following provision shall be
substituted for the provision specified in
subsections (a) and (b):

Este contrato de credito financia una
compra. Todos los derechos legales que el
comprador pueda tener contra el vendedor
que resulten de esta transaccion, incluyendo
todas las reclamaciones y defensas, son
validos en contra de cualquier tenedor de
este contrato. El derecho del comprador a

recobrar dinero de el tenedor del contrato
bajo esta disposicion esta limitado a la
cantidad pagada por tal comprado bajo el
contrato.

Una reclamacion es una razon legalmente
valida para demandar a un vendedor. Una
defense es una razon legalmente valida para
no pagarle al vendedor. Un tenedor es
cualquiera que trata de cobrar por la compra.

(d) If a consumer indicates that all or
a substantial portion of the proceeds of
a loan will be used to purchase goods or
services from a specific seller, and the
creditor and that seller are affiliated by
common control or business
arrangement, then the following may be
added to the provision required by
paragraphs (a) and (b):

This paragraph is applicable only if the
proceeds of this loan are used primarily to
purchase goods or services from [insert
seller’s name] or any other affiliated seller.

§ 433.3 Knowledge or implied knowledge
requirement.

The acts and practices defined by
§ 433.2 to be unfair or deceptive within
the meaning of section 5 of the Federal
Trade Commission Act are not
violations of this rule unless they are
engaged in with actual knowledge or
knowledge fairly implied on the basis of
objective circumstances that they are
prohibited by 16 CFR Part 433.

Subjects on Which the Commission Is
Soliciting Comment

The record is open for comment on the
drafting of the changes in the
amendment which are listed below. The
Commission is interested in comment on
the extent to which the language chosen
is suited to achieving the Commission’s
intentions as set forth below.
Suggestions for improvements in
drafting that do not alter the intended
meaning will also be considered. The
record is not being reopened for
comment on other issues.

1. Definition of “Purchase Money
Loan." The amendment as proposed
would not have aterted the definitions in
the original rule. Section 433.1(d) of the
original rule defined *“Purchase Money
Loan" as:

“A cash advance which is received by a
consumer in return for a ‘Finance Charge’
within the meaning of the Trith in Lending
Act and Regulation Z, which is applied, in
whole or substantial part, to a purchase of
goods or services from a seller who (1) refers
consumers to the creditor or (2) is affiliated
with the creditor by common control,
contract, or business arrangement.”

Section 433.1(f) and (g) further defined
“Contract” as:

“Any oral or written agreement, formal or
informal, between a creditor and a seller,
which contemplates or provides for
cooperative or concerted activity in
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connection with the sale of goods or services
to consumers or the financing thereof.”

and “Business Arrangement” as:

“Any understanding, procedure, course of
dealing, or arrangement, formal or informal,
between a creditor and a seller, in connection
with the sale of goods or services to
consumers or the financing thereof.”

The amendment voted by the
Commission on September 21, 1979,
defines "Purchase Money Loan” as:

“Consumer credit where the proceeds are
applied in whole or substantial part to a
purchase of goods or services from a seller
who is affiliated with the creditor by common
control or business arrangement.”

The term “Contract” is dropped from
the definition of “Purchase Money
Loan" and is therefore not defined. The
definition of “Business Arrangement” is
changed to:

“Any tacit, oral, or written agreement or
understanding, formal or informal, between a
creditor and a seller in connection with the
sale of goods or services or the financing
thereof, including cooperative activity
between a creditor and a seller in referring
consumers to purchase goods or services or
to obtain financing. The term shall not
include arrangements, such as inventory
financing, maintenance of ordinary checking
accounts or joint action engaged in merely to
perfect a security interest, which are not
directed at the financing of consumer
purchases.”

The new definitions of “purchase
money loan" and “business
arrangement” are based on language
suggested by the staff of the Federal
Reserve Board during the amendment
proceeding. They are not intended to
alter the meaning of the existing
definition of “purchase money loan;”
rather it is intended to make clear that
the text of the rule is consistent with the
Commission’s interpretation of the
definition contained in the Statement of
Enforcement Policy issued by the
Commission on August 16, 1976 (41 FR
34594), In particular, the revised
definitions are intended to clarify that
referrals between a seller and a lender
only create a “purchase money loan”
relationship where the referrals go
beyond the mere providing of
information—in other words, where
there is some arrangement or
understanding, express or implied,
between seller and creditor. One form of
such an arrangement or understanding is
cooperative activity between sellers and
lenders in referring customers for the
purpose of purchasing goods or services
or obtaining financing.

2. Modification of “Notice" required to
be included in credit contracts. The
amendment as proposed required
inclusion in cedit contracts covered by

the rule of the following language in ten
point bold face type:

NOTICE

ALL HOLDER OF THIS CONSUMER
CREDIT CONTRACT IS SUBJECT TO
ALL CLAIMS AND DEFENSES WHICH
THE DEBTOR COULD ASSERT
AGAINST THE SELLER OF GOODS OR
SERVICES OBTAINED PURSUANT
HERETO OR WITH THE PROCEEDS
HEREOF, RECOVERY HEREUNDER BY
THE DEBTOR SHALL NOT EXCEED
AMOUNTS PAID BY THE DEBTOR
HEREUNDER.

The text voted by the Commission is
as follows:

This credit contract finances a purchase.
All legal rights which the buyer has against
the seller arising out of this transaction,
including all claims and defenses, are also
valid against any holder of this contract. The
right to recover money from the holder under
this provision is limited to the amount paid
by the buyer under this contact.

A claim is a legally valid reason for suing
the seller. A defense is a legally valid reason
for not paying the seller. A holder is anyone
trying to collect for the purchase.

The heading "Notice” is deleted to
clarify that the language is not
informational but must be included in
contracts as a legally binding provision.
The remaining changes are intended to
make the provision more
understandable by consumers without
changing its legal significance in any
way and without unreasonably
increasing its length.

3. Spanish language contract
provision. The amendment adopted by
the Commission adds to the amendment
as proposed a § 433.2(c) as follows:

(¢) In connection with any transaction in
which a consumer credit contract is required
by law to be written in Spanish, for purposes
of subsections (a) and (b}, the following
provision shall be substituted for the
provision specified in subsections (a) and (b):

Este contrato de credito financia una
compra. Todos los derechos legales que el
comprado pueda tener contra el vendedor
que resulten de esta transaccion, incluyendo
todas las reclamaciones y defensas, son
validos en contra de cualquier tenedor de
este contrato. El derecho del comprado a
recobrar dinero de el tenedor del contrato
bajo esta disposicion esta limitado a la
cantidad pagada por tal comprador bajo el
contrato.

Una reclamacion es una razon legalmente
valida para demandar a un vendedor. Una
defense es una razon legalmente valida para
no pagarle al vendedor. Un tenedor es
cualquiera que trata de cobrar por la compra.

This provision is intended to enhance
the ability of Spanish speaking
consumers to understand the rights
granted by the rule.

4. Designation of seller. The
amendment voted by the Commission

adds to the amendment as proposed a
§ 433.2(d) as follows:

(d) If a consumer indicates that all or a
substantial portion of the proceeds of a loan
will be used to purchase goods or services
from a specific seller, and the creditor and
that seller are affiliated by common control
or business arrangement, then the following
may be added to the provision required by
subsections (a) and (b):

This paragraph is applicable only if the
proceeds of this loan are used primarily to
purchase goods or services from [insert
seller’s name] or any other affiliated seller.

This provision is based, with some
modification, on language suggested by
the Federal Reserve Board staff. It is
intended to deal with a situation in
which a consumer tells a lender that he
will spend loan proceeds at an affiliated
seller but then spends the proceeds at a
different, non-affiliated seller, The
provision is intented to allow a lender
who includes the required language
preserving claims and defenses in the
loan contract based on the consumer's
representations to avoid liability for
claims and defenses generated by non-
affiliated sellers. Lender liability for
claims and defenses is created only if
the loan proceeds are spent at the seller
indicated by the borrower or at another
“affiliated” seller, It is intended that
lenders only be permitted to use the
additional language authorized by
§ 433.2(d) if the name of a specific seller
is given to them and written in the
designated place. This is to ensure that
the consumer does not have to prove the
existence of an “affiliation” to assert
claims and defenses, so long as the
consumer spends loan proceeds where
he says he will.

5. Knowledge or implied knowledge
requirement. The amendment voted by
the Commission adds to the rule § 433.3
as follows:

§ 433.3 Knowledge or implied knowledge
requirement.

The acts and practices defined by Section
433.2 to be unfair or deceptive within the
meaning of Section 5 of the Federal Trade
Commission Act are not violations of this
rule unless they are engaged in with actual
knowledge or knowledge fairly implied on the
basis of objective circumstances that they are
prohibited by 16 CFR Part 433.

This language is intended to make it
clear that a creditor or seller who is
genuinely unable to indentify a
transaction as being covered by the rule
will not be in violation of the rule if he
fails to include the provision required by
the rule in credit contracts. The
language of § 433.3 is taken from Section
5(m)(1)(A) of the FTC Act which sets
forth the requirement for obtaining civil
penalties for violations of FTC rules.
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6. In the interest of clarity, the
Commission believes that the phrase
“arising out of this transaction” should
be incorporated into the required
contract provision. It should be noted
that the addition of this phrase causes
no substantive change to the rule as it
has always been the Commission's
intention that claims and defenses
unrelated to the underlying transaction
were outside the scope of the rule. The
Staff's Guidelines, which were
published on May 4, 1978, evidence the
Commission's intent in this regard. The
Guidelines state:

The Rule does apply to all claims or
defenses connected with the transaction,
whether in tort or contract. When, under
State law, a consumer would defeat a seller's
right to further payments or allow the
consumer to recover affirmatively this claim
is preserved against the holder. This is, of
course, subject to the limitation of recovery
under this Rule to the amount paid in.

It is also possible for a consumer to have a
claim or defense against a seller because of a
separate transaction. The provision required
by the Rule would not allow him to assert
such a claim or defense against the holder.
The holder's obligations are limited to those
arising from the transaction which he
finances.

By direction of the Commission.
Carol M. Thomas,
Secretary.
|FR Dac. 79-35268 Filed 11-14-79; 8:45 am]
BILLING CODE 6750-01-M

_ —

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 210

[Release Nos. 33-6145, 34-16326, 35-21284,
IC~10932; File No. S7-804]

Bank Holding Companies and Banks—
Requirements for Form and Content of
Financial Statements

AGENCY: Securities and Exchange
Commission.
ACTION: Proposed rules.

SUMMARY: The Commission is
requesting comment on amendments to
its requirements for form and content of
financial statements of bank holding
companies and banks. The proposed
amendments are a reduction in the
schedule reporting details of receivables
from nonofficer directors and a revision
in the reporting of certificates of deposit
and other time deposits in amounts of
$100,000 or more in domestic bank
offices and in foreign activities.

DATE: Comments should be submitted
on or before December 31, 1679.
ADDRESS: Comments should refer to File
S7-804 and should be submitted in

triplicate to George A. Fitzsimmons,
Secretary, Securities and Exchange
Commission, Washington, D.C. 20549.
All comments will be available for
public inspection.

FOR FURTHER INFORMATION CONTACT:
Lawrence J. Bloch, Office of the Chief
Accountant, Securities and Exchange
Commission, Washington, D.C. 205 (202~
272-2130).

SUPPLEMENTARY INFORMATION: In
September 1978 the Commission
adopted a comprehensive revision of its
requirements as to form and content of
financial statements for bank holding
companies and banks known as Article
9 of Regulations S-X.? Subsequently
occasion has arisen to consider revision
of certain provisions of these
requirements.

Disclosure of Loans to Nonofficer
Directors

Since the adoption of the revision of
Article 9 last year the Commission has
been requested to reconsider the
requirement of Schedule I of Rule 9-05
which is concerned with reporting
amounts due from certain persons
including directors, officers and
principal holders of equity securities
and certain of their associates. The
schedule calls for detailed disclosure of
indebtedness exceeding the lesser of
$500,000 or 2%% of stockholders’ equity
which is owed by directors, executive
officers and principal holders of equity
securities (and their associates) of the
registrant bank holding company and its
principal subsidiaries.? Required
information includes name of debtor,
details of terms and balances at
beginning and end of the period and
amounts of increases and decreases
during the period.

. 'We have been requested to reconsider
that part of the schedule which calls for
disclosure of the names of nonofficer
directors and their associates.
Approximately 60 letters from
registrants and a banking industry
association have been received on this
matter. Some letters assert that the
disclosure involves a loss of privacy
and, in small communities, may cause a
reluctance on the part of some well-
qualified businessmen 1o serve as
directors of local banks.

'Release Nos. 33-5973, 34-15135, 35-20699, 1C-
10389, As 254 (43 Fr 41022; September 14, 1978)

*For the purpose of this disclosure the term
“principal subsidiaries" is defined to include the
subsidiary with the greatest amount of depositors of
all consolidated bank subsidiaries and any other
consolidated subsidiary in which deposits exceed
fifteen percent of consolidated deppsits. See
footnote 1 to paragraph 9-02-5(¢) of Article 9,

The Financial Institutions Regulatory
and Interest Rate Control Act of 1978 %
which was enacted subsequent to the
adoption of the revision of Article 9
contains provisions limiting the terms
under which banks can make loans to
executive officers, directors and certain
stockholders. Under the Act a loan or
extension of credit to a director or to a
company controlled by a director or to a
related political or campaign committee
which when aggregated with other
related loans would exceed $25,000 must
be approved in advance by a majority of
the board of directors excluding the
interested person. In addition, any loan
or extension of credit to a director or
related company or committee is
required to be made on substantially the
same terms as those prevailing at the
same time for comparable transactions
with others and shall not involve more
than normal risk of repayment or
present other unfavorable features.
Under the Act a bank may not pay an
overdraft on the account of a director at
the bank. The Act also does not require
reporting of amounts due from directors,
although it has a requirement for
reporting the names and aggregate
amount due from executive officers and
certain stockholders.

Where a company is.engaged in a
commercial or industrial activity, loans
to insiders cannot be considered as
being in the ordinary course of business
but rather have a special nature and
origin and should be disclosed. In the
case of a bank or bank holding company
where lending is the principal business
activity, a distinction can be drawn
between loans to executive officers and
principal holders of securities on one
hand and nonofficer directors on the
other. A distinction can be drawn also
between loans made on terms which can
be said to be in the ordinary course of
business and those not made on such
terms.

Ultimately information concerning
loans to nonofficer directors made in the
ordinary course of business must be
assessed from the viewpoint of its value
to an investor or potential investor, Such
loans are not negative in nature and in
fact may be advantageous to a bank. To
the extent that they are made in the
ordinary course of business, there
appears to be little value to an investor
in having this information—earnings
presumably will not be penalized—the
loans are properly collateralized—there
is no unusual risk of collection.

After reconsideration of this
requirement and in view of related
provisions of the Financial Institutions
Regulatory Act of 1978, the Commission

*Pub. L. 95-630, approved November 10, 1978.
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has determined to request comments
whether detailed disclosure of loans to
nonofficer directors made in the
ordinary course of business continues to
be useful in evaluating the financial
condition and future prospects of bank
holding companies and banks.
Therefore, it is proposed to amend the
requirement for Schedule I (17 CFR
210.8-05) to provide for aggregate
reporting of amounts receivable from
nonofficer directors made in the
ordinary course of business.*

Revision of Reporting of Large
Certificates of Deposit and Time
Deposits

The requirement of § 210.9-02-11(e) is
for note disclosure of time certificates of
deposit in denominations of $100,000 or
more. It is proposed to change the
disclosure under § 210.9-02-11(e] to time
certificates of deposit and other time
deposits in amounts of $100,000 or more
in domestic bank offices and to add a
note requirement to § 210.9-04(f) for
comparable disclosure concerning such
items included in deposits under the
foreign activities category.

The change in disclosure of large CD's
and time deposits in domestic bank
offices conforms to requirements of the
call reports of the banking regulatory
agencies. The proposed disclosure of
such items included in foreign activities
results from the observed increase in
deposits of banks operating cutside the
United States. In a number of cases the
amount of time deposits in foreign
offices is a large percentage of total
deposits and the increase in such
deposits during the period 1974-1978
appears to be substantial in both
absolute and relative terms.

Text of Proposed Amendments

The Commission hereby proposes to
amend 17 CFR Part 210 (Regulation S-X)
as follows:

1. In § 210.9-02, paragraph 11(e) is
revised to read as follows:

§210.9-02 Balance sheets.
. . . + .
17.% %

(e) State separately in a note the
amount of time certificates of deposit in
denominations of $100,000 or more in
domestic bank offices and the amount of
other time deposits in amounts of

‘The amendment would not affect the
requirement of Schedule 1 for reporting of loans to
executive officers and principal holders of equity
securities whether or not they were made on terms
available in the ordinary course of business, nor
would it exempt loans to directors made on terms

other than those available in the ordinary course of
business.

$100,000 or more in domestic bank
offices.

2. The following sentence is added at
the end of § 210.8-04(f):

§210.9-04 Foreign activities.

. » -

(f) -

State also in a note the amount of time
certificates of deposit in denominations
of $100,000 or more and the amount of
other time deposits in amounts of
$100,000 or more.

3. In § 210.9-05, the last sentence of
the paragraph under Schedule I is
deleted and replaced with the following:

§210.9-05 What schedules are to be filed.

ScheduleI. * * * It shall not be
necessary to disclose amounts related to
installment loans as defined in § 210.9-
02-5(c)(3) made in the ordinary course of
business. Notwithstanding the foregoing
and the requirement of Column A of
§ 210.12-03, indebtedness incurred in the
ordinary course of business by all
directors (and related persons specified
above) who are neither executive
officers nor principal holders of equity
securities may be stated in the aggregate
in Columns B, C, D and E of § 210.12-03.
The number of directors for whom
indebtedness is stated in the aggregate
shall be stated in Column A. For the
purpose of this schedule, loans or
indebtedness made or incurred in the
ordinary course of business shall be
those which (i) were made on
substantially the same terms, including
interest rates and collateral, as those
prevailing at the same time for
comparable transactions with other
persons, and (ii) did not involve more
than normal risk of collectibility or
present other unfaverable features,

. - » - L3

These amendments are being
proposed pursuant to authority in
sections 6, 7, 8, 10 and 19(a) (15 U.S.C.
77§, 778, 77h, 77}, 77s) of the Securities
Act of 1933; Sections 12, 13, 15(d) and
23(a) (15 U.S.C. 78/, 78m, 780(d), 78w) of
the Securities and Exchange Act of 1934;
Sections 5(b), 14 and 20(a) (15 U.S.C.
79e, 79n, 78t) of the Public Utility
Holding Company Act of 1935; and
Sections 8, 30, 31(c) and 38(a) (15 U.S.C.
80a-8, 80a-29, 80a-30(c), 80a-37(a)) of
the Investment Company Act of 1940.

Pursuant to Section 23{a)(2) of the
Securities Exchange Act, the
Commission has considered the impact
of these amendments on competition
and is not aware of any burden that they
would impose.

Letters received since November 1,
1978 and included in public file S7-732
which comment on the disclosure
requirements of Schedule I will be
considered as comments on the proposal
in this release.

By the Commission.
George A. Fitzsimmons,
Secretary.
November 6, 1979. .
{FR Doc. 79-35289 Filed 11-14-79; 845 am]
BILLING CODE 8010-01-M
D e ———

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 115
[R-79-740]

Recognition of State and Local Fair
Housing Laws of Delaware and South
Dakota; Transmittal of Proposed Rule
To Congress

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of Transmittal of
Proposed Rule to Congress under
Section 7(0) of the Department of HUD
Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information a
proposed rule which the Secretary is
submitting to Congress for such review.
FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street, S.W., Washington, D.C.
20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
an dthe House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

24 CFR Part 115—Recognition of
Substantially Equivalent Laws—
Delaware and South Dakota

This proposed rule would revise 24
CFR Part 115 to grant recognition of the
State and local fair housing laws of the
States of Delaware and South Dakota as
praoviding rights and remedies which are
substantially equivalent to those
provided by Title VIII of the Civil Rights
Act of 1968. '
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(Sec, 7(0), Department of HUD Act, 42 U.S.C,
3535(0), Sec. 324, Housing and Community
Development Amendments of 1978)

Issued at Washington, D.C., November 8,
1979.
Moon Landrieu,
Secretary, Department of Housing and Urban
Development.
[FR Doc. 79-35233 Filed 11-14~78; 8:45 am|
BILLING CODE 4210-01-M

24 CFR Parts 203, 204
[Docket No. R-79-738]

Change in Notification to HUD of
Terminations by Mortgagees and
Lenders; Transmittal of Proposed Rule
to Congress

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of transmittal of
proposed rule to Congress under Section
7(0) of the Department of HUD-Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule’s publication in the
Federal Register. This Notice lists and
summarizes for public information a
proposed rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street SW., Washington, D.C.
20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

24 CFR Parts 203 and 204—Change in
Notification to HUD of Terminations by
Mortgagees and Lenders

This proposed rule would amend 24
CFR Parts 203 and 204 to require the
mortgagee or lender to notify HUD of
terminations within fifteen (15) calendar
days, instead of 30 calendar days, from
the occurrence of one of the approved
methods of termination.

(Sec. 7(o0), Department of HUD Act (42 U.S.C,
3535(0)), sec. 324, Housing and Community
Development Amendments of 1978)

Issued at Washington, D.C., November 7,
1979.
Moon Landrieu,
Secretary, Department of Housing and Urban
Development.
[FR Doc. 78-35181 Filed 11-14-79; 8:45 am]
BILLING CODE 4210-01-M

Issued at Washington, D.C. November 8,
1979.
Moon Landrieu,
Secretary, Department of Housing and Urban
Development.
[FR Doc. 79-35232 Filed 11-14-79; 8:45 am]
BILLING CODE 4210-01-M

24 CFR Part 571
[R-79-741]

Community Development Block Grants
For Indian Tribes and Alaska Natives;
Transmittal of Interim Rule to
Congress

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of transmittal of interim
rule to Congress under Section 7(0) of
the Department of HUD Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information an
interim rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street, S.W., Washington, D.C.
20410, Telephone No. (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairman and Ranking Minority
Members of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

24 CFR Part 571—Community
Development; Block Grants for Indian
Tribes and Alaska Natives

This interim rule would revise 24 CFR
571.101, governing allocation of funds to
HUD Regional and Field Offices for the
Communtiy Development Block Grant
Program for Indian Tribes and Alaska
Natives. The new funding allocation
formula will decrease the weight given
to past funding success while increasing
the weight given to tribal population.
HUD believes that this change would
provide a more equitable distribution of
funds than the present allocation
formula.

(Sec. 7(o) Department of HUD Act, (42 U.S.C.
3535(0)). sec. 324, Housing and Community
Development Amendments of 1978)

24 CFR Part 883
[Docket No. R-79-737]

Section 8 Housing Assistance
Payments Program—State Housing
Agencies

AGENCY: Department of Housing and
Urban Development.

ACTION: Notice of transmittal of interim
rule to Congress under Section 7(0) of
the Department of HUD Act.

SUMMARY: Recently enacted legislation
authorizes Congress to review certain
HUD rules for fifteen (15) calendar days
of continuous session of Congress prior
to each such rule's publication in the
Federal Register. This Notice lists and
summarizes for public information an
interim rule which the Secretary is
submitting to Congress for such review.

FOR FURTHER INFORMATION CONTACT:
Burton Bloomberg, Director, Office of
Regulations, Office of General Counsel,
451 7th Street, SW., Washington, D.C.
20410 (202) 755-6207.

SUPPLEMENTARY INFORMATION:
Concurrently with issuance of this
Notice, the Secretary is forwarding to
the Chairmen and Ranking Minority
Member of both the Senate Banking,
Housing and Urban Affairs Committee
and the House Banking, Finance and
Urban Affairs Committee the following
rulemaking document:

24 CFR Part 883—Section 8 Housing
Assistance Payments Program—State
Housing Agencies

This interim rule would amend 24 CFR
Part 883 to: (1) Make the regulation
easier to understand and use; (2) clarify
recurring questions, reduce and level out
Field Office workload and assure
coordination of this program with other
Section 8 regulations and with HUD
mortgage insurance programs; and (3)
add rent, cost and amenities limitations
and requirements for cost justification of
rents in certain cases in order to control
and reduce the costs of the program.

(Sec. 7(0), Department of HUD Act (42 U.S.C.
3535(0)), sec. 324 of the Housing and
Community Development Amendments of
1978)
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Issued at Washington, D.C. November 8,
1979,
Moon Landrieu,
Secretary, Department of Housing and Urban
Development.
|FR Doc: 78-35162 Filed 11-14-79; 545 nmn]
BILLING CODE 4210-01-M

S — -

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[LR-107-8]

Income Tax; Application of
Conventions Under Class Life Asset
Depreciation Range System

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

suMMARY: This document contains
proposed amendments to the Income
Tax Regulations relating to the
application of conventions under the
Class Life Asset Depreciation Range
System (CLADR System). The
amendments afféct certain persons who
use the CLADR System for the year in
which they begin doing business.

pATES: Written comments and requests
for a public hearing must be delivered or
mailed by January 14, 1980. The
amendments are proposed to be
effective for property placed in service
after November 14, 1979. .
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CC:LR:T
(LR-107-78), Washington, D.C. 20224,

FOR FURTHER INFORMATION CONTACT:
Benedetta A. Kissel of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue

Service, 1111 Constitution Avenue, NW.,
Washington, D.C. 20224, Attention: «
CC:LR:T (202-566-4454, not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations {26 CFR Part 1) under
section 167 of the Internal Revenue
Code of 1954. These amendments are to
be issued under the authority contained
in sections 167(m) (85 Stat. 508; 26 U.S.C.
167(m)) and 7805 (68A Stat. 817, 26
U.S.C. 7805) of the Internal Revenue
Code of 1954.

Under the existing regulations, the
CLADR conventions apply to determine
when eligible property will be deemed
placed in service during the time frame

of a taxable year. The

amendments provide that a taxable
year, for purposes of applying the
conventions, will not include any period
before the taxpayer begins engaging in a
trade or business or holding property for
the production of income.

Comments and Requests for a Public
Hearing

Before adopting these proposed
amendments, consideration will be
given to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments, If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed amendments is Benedetta A.
Kissel of the Legislation and Regulations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the amendments, both on matters of
substance and style.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part 1 are as follows:

Paragraph (c)(2)(iv) of § 1.167(a)-11 is
amended by revising everything after
the third sentence to read as set forth
below.

§1.167(a)-11 Depreciation based on class

lives and asset depreciation ranges for
property placed in service after December
31, 1970.

- * - * *

(c) Manner of determining allowance.
L BB,

(2) Conventions applied to additions
and retirements. * * *

(iv) Rules of application, * * * For
purposes of this subparagraph,; for
property placed in service after
November 14, 1979, the taxable year
does not include any period before the
person begins engaging in a trade or
business or holding depreciable property
for the production of income. In the case
of a taxable year of other than 12 full
calendar months, the first balf of such
taxable year shall be deemed to expire
at the close of the last day of a calendar
month which is the closest such last day
to the middle of such taxable year and
the second half of such taxable year

shall be deemed to begin the day after
the expiration of the first half of such
taxable year. If a taxable year consists
of a period which includes only 1
calendar month, the first half of the
taxable year shall be deemed to expire
on the first day which is nearest to the
midpoint of the month, and the second
‘half of the taxable year shall begin the
day after the expiration of the first half
of the month. For example, assume that
a calendar year corporate taxpayer
comes into existence (within the
meaning of § 1.6012-2(a)(2)) on July 1,
1980, and begins business September 1,
1981. For purposes of applying the,
conventions under this section, the 1981
taxable year is treated as consisting of 4
months. The first half of the taxable
year ends on October 31, 1981, and the
second half begins on November 1, 1981.
Jerome Kurtz,

Commissioner of Internal Revenue.

[FR Doc. 79-356212 Filed 11-14-78; 8:45 am]

BILLING CODE 4830-01-M

26 CFR Part 31

[LR-264-76]

Withholding of Tax on Certain
Payments of Gambling Winnings

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
withholding of tax on certain payments
of gambling winnings. Changes in the
applicable tax law were made by the
Tax Reform Act of 1976 and the Tax
Reduction and Simplification Act of
1977. These proposed regulations affect
both payers and recipients of certain
gambling winnings. :

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by January 14, 1980. The
proposed regulations generally apply to
payments of gambling winnings made
after Januvary 2, 1977, except that in the
case of winnings from a parimutue! pool
with respect to horse races, dog races, or
jai alai, the proposed regulations apply
only to payments made after April 30,
1977.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, 1111 Constitution
Avenue, NW., Washington, D.C. 20224
(Attention: CC:LR:T (LR~264-78)).

FOR FURTHER INFORMATION CONTACT:
John P. MacMaster of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue, NW.,
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Washington, D.C. 20224 [Attention:
CC:LR:T), 202-566-3294.
SUPPLEMENTARY INFORMATION:

Background

This document contains a proposed
amendment to the Employment Tax
Regulations (26 CFR Part 31) under
section 3402 of the Internal Revenue
Code of 1954, The amendment is
proposed to conform the regulations to
section 1207(d) of the Tax Reform Act of
1976 (90 Stat. 1705) and section 405 of
the Tax Reduction and Simplification
Act of 1977 (91 Stat. 156). The proposed
amendment when adopted will
supersede § 34.3402-1 of the Temporary
Employment Tax Regulations under the
Tax Reform Act of 1976 (T.D, 7483).
Accordingly, 26 CFR Part 34 will be
deleted upon adoption of the proposed
amendment.

In General

Section 3402(q) of the Code requires
that, under certain conditions, every
person making payment of certain
gambling winnings deduct and withhold
20 percent of the payment. For purposes
of determining whether the winnings are
subject to withholding under the
proposed regulations, winnings are
divided into three categories based on
the type of wagering transaction:
winnings from State-conducted lotteries,
winnings from other lotteries,
sweepstakes, or wagering pools, and
winnings from other kinds of wagering
transactions. Winnings from bingo and
keno games and slot machine plays are
not subject to withholding under this
provision.

Winnings from State-conducted
lotteries are generally subject to
withholding under this provision if the
proceeds from the wager exceed $5,000.

Winnings from wagering transactions
other than State-conducted lotteries are
generally subject to withholding under
this provision if the proceeds from the
wager exceed $1,000. However, for
certain kinds of wagering transactions,
for example, wagers in a parimutuel
pool with respect to horse races, dog
races, or jai alai, withholding is required
only if an additional condition is
satisfied—that the proceeds from the
wager are at least 300 times as large as
the amount wagered.

The proposed amendment provides
rules to be used in determining the
proceeds from the wager. The amount of
proceeds is generally the amount of
money received less the amount of the
wager. Winnings which are not in the
form of money are to be taken into
account at their fair market value. In
addition, installment or other payments
expected to be made over a period of

time with respect to a wager are
aggregated. Thus, for example, if
installments of lottery winnings in the
aggregate exceed $1,000 ($5,000 for
winnings from State-conducted lotteries)
then each payment of proceeds from the
wager is subject to withholding.

The proposed amendment further
provides that the payer of winnings
must deduct and withhold the
appropriate amount of tax at the time
the payment is actually or constructively
made. Generally, this will be at the time
the winnings are first made available to
the winner, even though he or she does
not present the winning ticket for
payment until a later date. However, the
requirement that the payer of the
winnings remit the tax and report the
winnings is suspended until the winner's
identity is known to the payer. Hence, if
the winner never collects the winnings
there is no obligation to remit the tax or
report the winnings.

Statements of Recipient and Payer

Persons receiving payments of
winnings subject to withholding must
furnish the payer a statement made
under the penalties of perjury indicating
the person’s identity and the identity of
each person entitled to any portion of
the winnings. The payer must file a
return on Form W-2G for each person
entitled to a portion of the winnings
containing the name, address, and social
security number of the person and the
amount of entitled winnings.

Drafting Information

The principal author of this regulation
was John P. MacMaster of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal
Revenue Service and Treasury
Department participated in developing
the regulations, on matters of both
substance and style.

Proposed Amendments to the
Regulations

The proposed amendment to 26 CFR
Part 31 is as follows:

The following new section is added
immediately following § 31.3402 (p)-1:

§ 31.3402 (q)-1 Extension of withholding
to certain gambling winnings.

(a)(1) General rule. Every person,
including the Government of the United
States, a State, or a political subdivision
thereof, or any instrumentality of any of
the foregoing making any payment of
“winnings subject to withholding"
(defined in paragraph (b) of this section)
shall deduct and withhold a tax in an
amount equal to 20 percent of the

payment. The tax shall be deducted ang
withheld upon payment of the winnings
by the person making such payment
(“payer”). See paragraph (c)(5)(ii) of thig
section for a special rule relating to the
time for making deposits of withheld
amounts and filing the return with
respect to those amounts. Any person
receiving a payment of winnings subject
to withholding must furnish the payer g
statement as required in paragraph (e)
of this section. Payers of winnings
subject to withholding must file a return
as required in paragraph (f) of this
section. With respect to reporting
requirements for certain payments of
gambling winnings not subject to
withholding, see section 6041 and the
regulations thereunder.

(2) Exceptions. The tax imposed under
section 3402(q)(1) and this section shall
not apply (i) with respect to a payment
of winnings which is made to a
nonresident alien individual or foreign
corporation under the circumstances
described in paragraph (c)(4) of this
section or (ii) with respect to a payment
of winnings from a slot machine play, or
a keno or bingo game.

(b) Winnings subject to withholding.
Winnings subject to withholding means
any payment from—

(1) A wager placed in a State-
conducted lottery (defined in paragraph
(c)(2) of this section) but only if the
proceeds from the wager exceed $5,000;

(2) A wager placed in a sweepstakes,
wagering pool, or lottery other than a
State-conducted lottery but only if the
proceeds from the wager exceed $1,000;
or

(3) Any other wagering transaction (as
defined in paragraph (c)(3) of this
section) but only if the proceeds from
the wager (i) exceed $1,000 and (ii) are
at least 300 times as large as the amount
of the wager.

If proceeds from the wager qualify as
winnings subject to withholding, then
the total proceeds from the wager, and
not merely amounts in excess of $1,000
(or $5,000 in the case of winnings from a
State-conducted lottery), are subject to
withholding.

(c) Definitions; special rules—{1)
Rules for determining amount of
proceeds from a wager. (i) The amount
of “proceeds from a wager" is the
amount paid after January 2, 1977, with
respect to the wager, less the amount of
the wager. However, for any wagering
transaction in a parimutuel pool with
respect to horse races, dog races, or jai
alai, only amounts paid after April 30,
1977, are taken into account.

(ii) Amounts paid with respect to
identical wagers are treated as paid
with respect to a single wager, for
purposes of calculating proceeds from a
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wager. For example, amounts paid on
two bets placed on the same horse to
win a particular race are treated as paid
with respect to the same wager.
However, in the case of two bets on the
same horse, one to win and one to
“place”, the wagers are not identical.
Amounts paid on two tickets purchased
in a lottery are not aggregated, because
the designation of each ticket as a
winning ticket would not be based on
the occurrence of the same event, e.g,,
the drawing of a particular number.

(iii) In determining the amount paid
with respect to a wager, proceeds which
are not money shall be taken into
account at their fair market value.

(iv) Periodic payments, including
installment payments or payments
which are to be made periodically for
the life of a person, are aggregated for
purposes of determining the proceeds
from a wager. The aggregate amount of
periodic payments to be made for a
person's life shall be based on that
person’s life expectancy. See §§ 1.72-5
and 1.72-9 for rules used in computing
the expected return on annuities. For
purposes of determining the amount
subject to withholding, the first periodic
payment shall bereduced by the amount
of the wager.,

(2) Wager placed in a State-conducted
lottery. The term “wager placed in a
State-conducted lottery” means a wager
placed in a lottery conducted by an
agency of a State acting under authority
of State law provided that the wager is
placed with the State agency conducting
such lottery or with its authorized
employees or agents. This term includes
wagers placed in State-conducted
lotteries in which the amount of
winnings is determined by a parimutuel
system.

(3) Other wagering transaction, The
term “other wagering transaction"
means any wagering transaction other
than one in a lottery, sweepstakes, or
wagering pool. This term includes a
wagering transaction in a parimutuel
pool with respect to horse races, dog
races, or jai alai.

(4) Certain payments to nonresident
aliens or foreign corporations. A
payment of winnings subject to
withholding made to a nonresident alien
individual or a foreign corporation is not
subject to the tax imposed by section
3402 (q) and this section if such payment
is subject to withholding of tax under
section 1441 (a) (relating to withholding
on nonresident aliens) or 1442 (a)
(relating to withholding on foreign
corporations) and the payer complies
with the requirements of those sections.
For purposes of this section, a payment
is treated as being subject to tax under
section 1441 (a) or 1442 (a)

notwithstanding that the rate of such tax
is reduced (even to zero) as may be
provided by an applicable treaty with
another country. However, a reduced or
zero rate of withholding of tax shall not
be applied by the payer in lieu of the
rate imposed by sections 1441 and 1442
unless the person receiving the winnings
has completed, signed, and furnished the
payer Form 1001 as required by

§ 1.1441-6. See sections 1441 and 1442
and the regulations thereunder for rules
regarding the withholding of tax on
nonresident aliens and foreign
corporations.

(5) Gambling winnings treated as
payments by employer to employee. (i)
Except as provided in subdivision (ii),
for purposes of sections 3403 and 3404
and the regulations thereunder and for
purposes of so much of subtitle F
(except section 7205) and the regulations
thereunder as relate to chapter 24,
payments to any person of winnings
subject to withholding under this section
shall be treated as if they are wages
paid by an employer to an employee.

(ii) Solely for purposes of applying the
deposit rules under 6302 (c) and the
return requirement of section 8011, the
withholding from winnings shall be
deemed to have been made no earlier
than at the time the winner's identity is

-known to the payer. Thus, for example,

winnings from a State-conducted lottery
are subject to withholding when actually
or constructively paid, whichever is
earlier; however, the time for depositing
the withheld taxes and filing a return
with respect thereto shall be determined
by reference to the date on which the
winner's identity is known to the State,
if such date is later than the date on
which the winnings are actively or
constructively paid. If a payer's
obligation to pay winnings terminates
other than by payment, all liabilities and
requirements resulting from the
requirement that the payer deduct and
withhold with respect to such winnings
shall also terminate.

(d) Examples. The provisions of this
section may be illustrated by the
following examples:

Example (1). A purchases a lottery ticket
for $1 in the state W lottery from an
authorized agent of State W. On February 1,
1977, the drawing is held and A wins $5,001.
Since the proceeds of the wager ($5001—$1)
are not greater than $5,000, State W is not
required to withhold or deduct any amount
from A's winnings.

Example (2). Assume the same facts as in
example (1) except that A purchases two $1
tickets and that A wins $5,002 when one of
the tickets is drawn. State W must deduct
and withhold tax at a rate of 20% from $5,001
($5.002 less the $1 wager), or $1,000.20.

Example (3). B makes two $2 bets in a
parimutuel pool for a horse race. Each bet is

on the same horse to win a particular race. B
wins a total of $1,300 on those bets. The
proceeds of the identical wagers
($1,300 —$4 =$1,296) exceed $1,000 and are at
least 300 times as great as the amount
wagered (34 X 300=$1,200). Therefore, the
payer is required to deduct and withhold tax
from B's winnings.

Example (4). C purchases a lottery ticket
for $1. On June 1, 1979, the lottery drawing is
held and C wins the grand prize of $50,000,
payable $500 monthly. The payer must deduct
and withhold tax at the rate of 20% from each
payment of winnings. Therefore, $99.80 must
be withheld from the first monthly payment
to B (($500—8$1) X 20%=$99.80) and $100 ~
($500 X 20%) must be withheld from each
monthly payment thereafter.

Example (5). Assume the same facts as in
example (4), except that C wins an
automobile rather than the grand prize. The
fair market value of the automobile on the
date on which it is made available to C is
$10,001. The payer must deduct and withhold
a tax of $2,000 (($10,001 —$1) X 20%). This may
be accomplished, for example, if C pays
$2,000 to the payer. Alternaltively, if the
payer, as part of the prize, pays all taxes
required to be deducted and withheld, the
payer must deduct and withhold tax not only
on the fair market value of the automobile
less the wager, but also on the taxes it pays
that are required to be deducted and
withheld, This results in a pyramiding of
taxes requiring the use of an algebraic
formula. Under this formula, the payer must
deduct and withhold a tax of 25 percent of
the fair market value of the automobile less
the wager ($2,500) and, in addition, the payer
must indicate on Form W-2G the amount of
such winnings as $12,501
($10,001 + 25%($10,001 — $1)).

Example (6). D purchases a ticket for $1 in
the State Y lottery from an authorized agent
of State Y. On January 1, 1976, a drawing is
held and D wins $100 a month for the rest of
D's life. It is actuarially determined that, on
January 3, 1977, D's life expectancy is 5 years.
Based on that determination, the proceeds
from the wager paid to D on or after January
3, 1977, will exceed $5,000. Therefore, State Y
must deduct and withhold $20 from each
monthly payment made on or after January 3,
1977, (None of such payments is reduced by
the amount of the wager because the amount
of the wager was offset by the first payment
of winnings which was made before January
3, 1977)).

Example (7). Assume the same facts as in
example (6) except that State Y purchases in
its own name, as owner, an annuity of $100 a
month for D's life from E Corporation, in
order to fund its own obligation to make the
payments. Although State Y remains liable
for the withholding of tax, E Corporation as
paying agent for State Y, making payments
directly to D, should deduct and withhold
from each monthly payment in the manner
described in example (6).

Example (8). E purchases a sweepstakes
ticket for $1 in a sweepstakes conducted by
W. E purchases the ticket on behalf of
himself and on behalf of F and G, who have
contributed equal amounts toward the
purchase of the ticket and who have agreed
to share equglly in any prizes won. The ticket
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which E purchases wins $1,002. Since the
proceeds of the wager ($1,002—8§1) are
greater than $1,000 W is required to withhold
and deduct 20 percent of such proceeds.

Example (9). On February 1, 1977, a
drawing is held in the State X lottery in
which a winning ticket is selected. The
person holding the winning ticket is entitled
to proceeds of $100,000 payable either as a
lump sum upon demand or $10,000 a year for
10 years. Under State law, the winning ticket
must be presented to an authorized agent of
State X before February 1, 1978, Until the
ticket is presented, State X does not know the
identity of the winner. On December 1, 1977,
H, the winner, presents the winning ticket to
an authorized agent of the State X lottery.
The winnings are constructively paid to H on
February 1, 1977. Since H, has the option of
receiving the entire proceeds upon demand,
State X is required to deduct and withhold
$20,000 ($100,000 X 20%) from the proceeds of
H's winnings on February 1, 1977; but for
purposes of determining the time at which the
deposit and inclusion on Form 941 of these
taxes is to be made, the withholding shall be
deemed to have been made on December 1,
1977.

Example (10). ] purchases a subscription to
N magazine, at the regular subscription price.
All new subscribers are automatically
eligible fora special drawing. The drawing is
held and J wins $50,000. Since | has not paid
any more than the regular subscription price,
] has not placed a wager or entered a
wagering transaction. Therefore, N is not
required to deduct and withhold from J's
winnings.

(e) Statement by recipient. Each
person who is to receive a payment of
winnings subject to withholding shall
furnish the payer a statement on Form
W-2G (or, if one or more persons other
than the recipient is entitled to a portion
of the winnings, on Form 5754) made
under the penalties of perjury
containing—

(1) When Form W-2G is required to
be furnished pursuant to this paragraph
(e), the name, address, and taxpayer
identification number of the winner
accompanied by a declaration that no
other person is entitled to any portion of
the winnings.

(2) When a Form 5754 is required to be
furnished, the name, address, and
taxpayer identification number of the
recipient and of each person entitled to
any portion of such payment.

(f) Return of payer—{1) In general.
Every person making any payment of
winnings subject to withholding shall
file a return on Form W-2G with the
Internal Revenue Service Center serving
the district in which is located the
principal place of business of the person
making the return on or before February
28 of the calendar year following the
calendar year in which the payment of
winnings is made. For payments to more
than one winner, a separate Form W-
2G, which need not be signed by the

winner, shall be filed with respect to
each such winner. Each Form W-2G
shall contain the following—

(i) Name, address, and employer
identification number of the payer;

(ii) Name, address, and social security
account number of the winner;

(iii) Date, amount of the payment, and
amount withheld;

(iv) Type of wagering transaction; and

(v) Except with respect to winnings
from a wager placed in a State-
conducted lottery, a specific description
of two types of identification, e.g.,
driver's license number and issuing
State, social security account number or
voter registration number and
jurisdiction, furnished to the payer for
verification of the recipient's name,
address, and social security account
number,

(2) Transmittal form. Persons making
payments of winnings subject to
withholding shall use Form W-3G to
transmit Forms W-2G to the Internal
Revenue Service Centers.

Jerome Kurtz,

Commissioner of Internal Revenue.
[FR Doc. 79-35211 Filed 11-14-79; 8:45 am)
BILLING CODE 4830-01-M

CENTRAL INTELLIGENCE AGENCY
32 CFR Part 1900

Public Access to Documents and
Records and Declassification
Requests

AGENCY: Central Intelligence Agency.
ACTION: Proposed rule.

SUMMARY: The United States District
Court for the district of Columbia on
September 27, 1979 ordered the Central
Intelligence Agency to publish
applicable rules and regulations relating
to the Agency’s Reading Room and

- access thereto.

The regulations will establish
procedures for the general public to
access and review records which have
been approved for release in response to
freedom of information requests.

DATES: All written comments received
by the Central Intelligence Agency will
be considered before final notice is
promulgated in the Federal Register.
These must be received by January 7,
1980.

ADDRESS: Interested persons are invited
to participate in this rulemaking by
submitting such written data, views, or
comments as they may desire to: Chief,
Information and Privacy Division,
Central Intelligence Agency,
Washington, D.C. 20505.

FOR FURTHER INFORMATION CONTACT:
Mr. George W. Owens, Chief,
Information and Privacy Division,
Central Intelligence Agency,
Washington, D.C. 20505; phone: (703)
351-74886.

SUPPLEMENTARY INFORMATION: Pursuant
to the order of the Court, The Central
Intelligence Agency hereby publishes
Rules and Regulations for compliance by
the general public to access and review
records which have been approved for
release to the general public in response
to Freedom of Information Act requests,
This proposed Central Intelligence
Agency Rule and Regulation is entered
at Title 32 Code of Federal Regulations,
Part 1900, paragraph (c) of § 1900.49,
Notification and payment: furnishing
records. The Court on September 27,
1979 ordered the Agency to comply on
or before November 30, 1979. Agency
Rules and Regulations previously
promulgated can be found in the Federal
Register at Vol. 40, No. 34, pp. 72947298,
February 19, 1975; Vol. 40, No. 113, pg.
24897, June 11, 1975; Vol. 42, No. 92, pg.
24049, May 12, 1977; and, Vol. 43, No.
109, pg. 24527, June 6, 1978.

In consideration of the foregoing, the
Central Intelligence Agency proposes
amendment to 32 CFR part 1900 by
adding a new paragraph (c) to § 1900.49
to read as follows:

§ 1900.49 Notification and payment:
furnishing records.
* L 3 - * -

(c) As an alternative to Freedom of
Information Act requesters receiving
records from the Agency by mail, a
requester may arrange to inspect the
records at a CIA Reading Room
designated by the Information and
Privacy Coordinator for that purpose,
and select whatever records the
requester wishes to purchase at the cost
set forth in § 1900.25. Access to the
Reading Room will be granted only after
the fees that accumulated from the
search to produce the requested records
have been paid. Upon receipt of a
written statement from the requester
exercising this option, the Coordinator
will advise the requester of the location
of the Reading Room and provide
directions thereto. Unless otherwise
designated, the Reading Room location
will be in the metropolitan Washington,
D.C., area. Records that will be made
available for inspection will be
delivered to the Reading Room within
seven days after the Agency has
completed the processing of a request
and assembled and prepared the records
for release, or, if already available for
inspection, within seven days after
receipt of a written request. The
Coordinator and the requester will
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mutually agree to a date satisfactory to
both parties, including an inspection
date more than seven days hence if the
requester so desires. On the days the
Reading-Room is open, it will be
available to requesters from 9:30 a.m. to
3:30 p.m.

This amendment is proposed under
the authority of Section 102 of the
National Security Act of 1947, as
amended (50 U.S.C. 403), the Central
Intelligence Agency Act of 1949, as
amended (50 U.S.C. 403a et seq.),
Executive Order 12065 (3 CFR 190), the
Freedom of Information Act, as
amended (5 U.S.C. 552}, and the Federal
Records Management Amendments of
1976 (Sec. 4, Pub. L. 94-575, 90 Stat,
2723).
clifford D. May, Jr.,

Acting Deputy Director for Administration.
[FR Doc. 78-35121 Filed 11-14-79; 8:45 am]
BILLING CODE 6310-02-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL 1359-8]
Approval and Promulgation of

Implementation Plans; Kentucky:
Proposed 1979 Plan Revisions

AGENCY: U.S. Environmental Protection
Agency, Region IV.
ACTION: Proposed rule.

SUMMARY: EPA today proposes approval
action on the State Implementation Plan
(SIP) revisions which the Kentucky
Department of Natural Resources and
Environmental Protection submitted
pursuant to requirements of Part D of
Title I of the Clean Air Act, as amended
in 1977, with regard to nonattainment
areas. EPA has found the nonattainment
revisions to be approvable with the
exception of certain portions. EPA
intends to disapprove and conditionally
approve the latter upon correction of the
deficiences noted. Correction of these
deficiencies will not require extensive
time or resources from the
Commonwealth, and EPA expects no
difficulties in receiving the necessary
corrections by June 1, 1980. If the
deficiencies are not corrected by June 1,
1980, EPA will then disapprove the
applicable portions of the revisions
except for the inspection and i
maintenance legislation (see Ozone,
Jefferson County (Louisville)
discussion). The portions of the SIP
which are proposed to be disapproved
are, in effect, to be removed from the
SIP, As a result those portions of the
plan will become approvable and

Sections 176 and 110(a)(2)(I) will not

apply. The public is invited to submit
written comments on these proposed
actions.

DATES: To be considered, comments
must be submitted on or before
December 17, 1979. A thirty-day
comment period is being used to enable
publication of final action on the SIP
revision as soon as possible after July 1,
1979, because a Notice of Availability
was published more than 30 days ago
and because the SIP submission and the
issues involved are not so complex as to
warrant a longer comment period.

ADDRESSES: Written coments should be
addressed to Barry Gilbert of EPA
Region IV's Air Programs Branch (See
EPA Region IV address below). Copies
of the materials submitted by Kentucky
may be examined during normal
business hours at the following
locations:

Public Information Reference Unit, Library
Systems Branch, Environmental Protection
Agency, 401 M Street S,W.,, Washington,
D.C. 20460

Library, Environmental Protection Agency,
Region IV, 345 Courtland Street NE.,
Atlanta, Georgia 30308 -

Kentucky Division of Air Pollution Control,
West Frankfort Office Complex, U.S. 127
South, Frankfort, Kentucky 40601

FOR FURTHER INFORMATION CONTACT:

Barry Gilbert of EPA Region IV's Air

Programs Branch, 345 Courtland Street,

NE., Atlanta, Georgia 30308. Telephone

404/881-3286 (FTS 257-3286). -

SUPPLEMENTAL INFORMATION:
Background

In the March 3, 1978 Federal Register
(FR 8962 at 8996) and the September 11,
1978 Federal Register (43 FR 40412 at
40425) a number of areas within the
Commonwealth of Kentucky were
designated as not attaining certain
national ambient air quality standards
(NAAQS). The areas listed below are
considered nonattainment for the
primary and secondary standards for
total suspended particulate matter (TSP)
except Marshall County which is
designated nonattainment for the
secondary NAAQS only:

A. Bell County

B. Boyd County

C. That portion of Bullitt Co. in
Shepherdsville

D. That portion of Campbell Co. in Newport

E. That portion of Daviess Co. in Owensboro

F. That portion of Henderson Co. in
Henderson

G. Jefferson County

H. That portion of Lawrence Co. in Louisa

1. McCraken County

J. Marshall County

K. That portion of Madision Co. in Richmond

L. Muhlenberg County

M. That portion of Perry Co. in Hazard

N. That portion of Pike Co, in Pikeville
O. That portion of Whitley Co. in Corbin

The areas designated nonattainment
for the primary (P) and secondary (S)
standards of sulfur dioxide (SO.) are:

A. Boyd County (P)

B. That portion of Daviess Co. in Owensboro
(P&S)

C. That portion of Henderson Co. in
Henderson (P)

D. Jefferson County (P&S)

E. McCracken County (P)

F. Muhlenberg County (P&S)

G. Webster County (P&S)

Greenup County was designated
nonattainment for the primary and
secondary sulfur dioxide NAAQS
because EI duPont de Nemours and Co.
sulfuric acid plant was not in
compliance. On August 31, 1978, the
source was certified to be in
compliance. The Commonwealth of
Kentucky requested that the area be
redesignated attainment and on April 2,
1979, (44 FR 19213) EPA proposed the
redesignation. Final rulemaking was
published in the July 18, 1979, Federal
Register (44 FR 41782) redesinating the
area attainment.

The area designated nonattainment
(primary and secondary standards are
the same) for carbon monoxide (CO) is:

A. Jefferson County -

The areas designated nonattainment
(primary and secondary standards are
the same) for photochemical oxidants
(ozone) are:

A. Northern Kentucky (Cincinnati Area)—

Boone, Kenton, and Campbell Counties
B. Daviess County
C. Fayette County
D. Henderson County
E. Jefferson County ~
F. McCracken County
G. Boyd County

EPA on June 27, 1979 (44 FR 37515),
proposed to redesignate Daviess and
McCracken Counties attainment,
Revisions for these areas were
submitted for EPA approval on March 9,
1979 and are being addressed in
separate Federal Register notices.

The Kentucky revisions have been
reviewed by EPA in light of the Clean
Air Act, EPA regulations, and additional
guidance materials. The criteria utilized
in this review were detailed in the
Federal Register on April 4, 1979, (44 FR
20372) and need not be repeated in
detail here. Supplements to the April 4
notice were published on July 2, 1979 (44
FR 38583) and August 28, 1979, (44 FR
50371); these involve, among other
things, conditional approval.

EPA proposes to conditionally
approve the plan where there are minor
deficiencies and the Commonwealth
provides assurance that it will submit
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corrections by specified deadlines. This
notice solicits comment on what items
should be conditionally approved, and
on the deadlines specified.

A conditional approval will mean that
the restrictions on new major source
construction will not apply unless the
Commonwealth fails to submit the
necessary SIP revisions by the
scheduled dates, or unless the revisions
are not approved by EPA.

The 1978 edition of 40 CFR Part 52
lists in the subpart for each State the
applicable deadlines for attaining
ambient standards {attainment dates)
requiréd by section 110(a)(2)(A) of the
Act. For each nonattainment area where
a revised plan provides for attainment
by the deadlines required by section 172
(a) of the Act, the new deadlines will be
added to the attainment date charts.
Subsequent editions of the Code of the
Federal Regulations will list applicable
attainment dates for plans under both
sections 110(a)(2)(A) and 172(a). The
earlier attainment dates under section
110(a)(2)(A) will be listed because
sources remain obligated to comply with
the plan requirements and deadlines
established prior to the 1977
Amendments, as well as the new section
172 plan requirements.

Congress established new deadlines
under section 172(a) to provide
additional time for previously regulated
sources to comply with new, more
stringent requirements and to permit
previously uncontrolled sources to
comply with newly applicable emission
limitations. If these new deadlines were
permitted to supersede the deadlines
established prior to the 1977
Amendments, sources that failed to
comply with pre-1977 plan requirements
by the earlier deadlines would
improperly receive more time to comply
with those requirements. Congress,
however, intended that the new
deadlines apply only to new, additional
control requirements and not to earlier
requirements. As stated by
Congressman Paul Rogers in discussing
the 1977 Amendments:

Section 110(a)(2) of the Act made clear that
each source had to meet its emission limits
“as expeditiously as practicable” but not
later than three years after the approval of a
plan. This provision was not changed by the
1977 Amendments. I would be a perversion of
clear congressional intent to construct Part D
to authorize relaxation or delay of emission
limits for particular sources. The added time
for attainment of the national ambient air
quality standards was provided, if necessary,
because of the need to tighten emission limits
or bring previously uncontrolled sources
under control. Delays or relaxations of
emission limits were not generally authorized
or intended under Part D.

(123 Cong. Rec. H 11958, daily ed. November
1, 1979)

To implement fully, Congress' intention
that sources remain subject to pre-
existing plan requirements, sources
cannot be granted variances extending
compliance dates beyond attainment
dates established prior to the 1977
Amendments. Such variances would
impermissibly relax existing
requirements beyond the applicable
section 110{a)(2)(A) attainment date
under the plan. Therefore, for
requirements adopted before the 1977
Amendments, EPA will not approve a
compliance date extension beyond pre-
existing 110(a)(2)(A) attainment dates,
even though a section 172 plan revision
with a later attainment date has been
approved.

However, in certain exceptional
circumstances, extensions beyond a pre-
existing attainment date are permitted.
For example, if a section 172 plan
imposes new, more stringent control
requirements that are incompatible with
controls required to meet the pre-
existing regulations, the pre-existing
requirements and deadlines may be
revised if a state makes a case-by-case
demonstration that a relaxation or
revocation is necessary. In addition, an
extension may be granted if it will not
contribute to a violation of an ambient
standard or a PSD increment (See
General Preamble for Proposed
Rulemaking, 44 FR 20373-74 (April 4,
1979)).

General Discussion

Section 172(b) of the Clean Air Act
(CAA) contains the requirements for
nonattainment State Implementation
Plans. The following is a listing of these
requirements accompanied by a
discussion of the contents and
adequacies of the Kentucky submittals.
172(b)(1) [SIP-provision shall] be adopted by

the State {or promulgated by the

Administrator under Section 110(c)) after

reasonable notice and public hearing;

Public hearings were held throughout
the Commonwealth on the adopted
material following 30 days public notice.
Public hearings were conducted January
9, 10, and 17, April 16, and June 7, 1979.
These SIP provisions were adopted by
the Commonwealth on June 6 and 29,
1979, and by the Jefferson County Board
on June 18, 1979.

172(b)(2) [SIP provision shali] provide for the
implementation of all reasonably available
control measures as expeditiously as
practicable;

For discussion of reasonably available
control measures including Reasonable
Available Control Technology (RACT)
see the discussion after 172(b)(3) below.

172(b)(3) [SIP provision shall] require, in the
interim, reasonable further progress (as
defined in section 171(1)) including such

. reduction in emissions from existing
sources in the area as may be obtained
through the adoption, at a minimum, of
reasonably available control technology;

The plan provides for reasonable further
progress (RFP) towards attaining and
maintaining the NAAQS. RFP for sulfur
dioxide nonattainment areas includes
reductions in emissions to attain the
primary and secondary NAAQS on or
before December 31, 1982, except for
Jefferson County, which has an
attainment date of January 1, 1985 (see
discussion of Sulfur Dioxide-Jefferson
County included below). RFP for ozone
nonattainment areas requires reductions
from stationary and mobile sources in
order to attain the primary NAAQS on
or before December 31, 1982, in all areas
except Louisville and Northern
Kentucky. The Commonwealth has
requested an extension to the end of
1987 for meeting the ozone and carbon
monoxide NAAQS in Louisville
(Jefferson Co.) and the ozone NAAQS in
Northern Kentucky (Boone, Kenton and
Campbell Counties). Therefore, a
mandatory inspection and maintenance
(I/M) program for motor vehicles, other
transportation control measures, and a
new source review program consistent
with Section 172{(b)(11) must be
implemented. As a requirement for the
extension to 1987, the SIP must include:

A. An adequate inspection and
maintenance program for motor
vehicles; this must include the following:

(1) Certification of adequate legal
authority to implement and enforce a
mandatory 1/M program.

(2) Commitments from the proper
agency(s) to the implementation and
enforcement of the I/M program.

(3) An adequate implementation
schedule.

(4) Commitments from the proper
agency(s) to obtaining at least a 25%
emissions reduction from light-duty
vehicles for hydrecarbons and/or
carbon monoxide by December 31, 1987,
The requirement for the 25% reduction
would apply only to the pollutant(s) for
which the extension is requested (Ref.
also CAA, Section 172(b}(11)(B)).

B. A program for selecting a package
of transportation control measures (and
any other necessary measures) to attain
the emission reductions target ascribed
in the SIP. The package should include
an adopted schedule for expeditious
implementation of currently planned
reasonable transportation control
measures, and schedules for analysis
and adoption of additional
transportation control (and other
necessary) measures (Ref. CAA Section
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110(a)(3)(D), Section 172(b) (2}, (7). (10),
and (11)(C)).

C. A commitment to establish,
expand, or improve public
transportation needs as expeditiously as
practicable, including a commitment to
use necessary federal grants and State
and local funds (Ref. CAA, Section
110(a)(3)(D), and Section 172(b)(2)).

Reasonable further progress for
particulate nonattainment areas
includes reductions in emissions to
attain the primary and secondary
NAAQS on or before December 31, 1982,
and December 31, 1987, respectively,
except for Marshall County, which will
attain the secondary NAAQS on or
before December 31, 1982.

A control strategy was not submitted
for the attainment of the secondary
NAAQS in Owensboro (Daviess Co.),
Henderson (Henderson Co.), and
Jefferson and Boyd Counties. It is
proposed to provide an eighteen (18)
month extension for the developing and
submittal of a contrel strategy to attain
the secondary NAAQS in these areas.
Graphs and calculations accompany
each explanation of progress toward
attainment for each nonattainment area.

The control strategy demonstrates
that the TSP nonattainment problem is
being caused by non-traditional sources.
The statute requires that all traditional
sources must be subject to regulations
which require RACT, The
Commonwealth contends that existing
regulations on point source emissions
represent RACT. EPA agrees but feels it
is necessary to review these permits to
determine if the regulations are being
applied properly. EPA will review
permit conditions on sources
significantly affecting nonattainment
areas before making a final
determination that RACT is in place
where needed. Permit conditions are
necessary since it is difficult to develop
regulations for each type of fugitive
emission source within each plant.
Additional controls necessary for
attaining the NAAQS are confined to
fugitive dust from such non-traditional
sources as paved and unpaved roads.
The Kentucky Department of Natural
Resources and Environmental Protection
(DNREP) has committed to a
comprehensive program to investigate
fugitive dust emissions from non-
traditional sources and alternative
control measures and to develop and
implement an effective control program
by July 1, 1982, and te provide for
attainment by December 31, 1982,
Following completion of the fugitive dust
study, the Commonwealth will submit a
SIP revision to EPA which will include
adopted control measures, commitments
to implement them and amendments to

the control strategy to reflect such
measures.

Each nonattainment area is discussed
below by pollutant.

Sulfur Dioxide
Boyd County

The entire county is presently
designated nonattainment for the
primary sulfur dioxide NAAQS. Recent
ambient monitoring indicates the area is
also not attaining the secondary
NAAQS. Pursuant to the
Commonwealth's request, EPA on June
27,1979 (44 FR 37515), proposed to
modify the geographic area to include as
nonattainment only the area around the
Ashland Oil Plant (Boyd County south
of UTM Northing Line 4251 km). The
control stratey demonstrates that the
short term and annual emission
limitations recently adopted for Class
VA counties will attain the primary and
secondary NAAQS. An ambient and
meteorological monitoring study was
conducted to evaluate the diffusion
model'’s validity in the complex terrain
around the Ashland Oil facility. The
contractor's report for the study is the
basis of the control strategy
demonstration. EPA considers the
analysis performed by the contractor to
represent a sufficient control strategy
demonstration. A major portion of the
emission reductions will come from
Ashland Oil while the remainder will
come from other major sources in
southern Boyd County. All sources
subject to mare stringent or new
emission limits shall demenstrate
compliance as expeditiously as
practicable but in no case later than
December 31, 1982.

It is proposed to conditionally
approve this portion of the SIP because
of the deficiencies listed below:

1. Regulation 401 KAR 61:015, Existing
Indirect Heat Exchangers, states in
Section 5(4), Standard for Sulfur
Dioxide, “In counties classified as VA
with respect to sulfur dioxide, for
sources having total heat input greater
than fifteen hundred million BTU per
hour (1500 MMBTU/hr.) as determined
by Section 3(1) of this regulation, no
owner or operator shall allow the
annual average sulfur dioxide emission
rate from all existing and new affected
facilities combined at the source to
exceed 0.60 pounds per million BTU."”
This regulation (applicable to Ashland
0il) is unenforceable because there is no
method specified for continually
determining compliance with this annual
average emission limit. The usual
method of determining compliance by
stack test may not be practical since
there are over 50 affected emission

sources at Ashland Oil and since it is an
annual, not a short-term, limit.
Therefore, the method of determining
the compliance status of the oil/gas
fired units must be clearly specified and
should address the frequency of oil
sample collections and analyses, the
locations of sample collection points, the
analytical techniques which are
acceptable, the acceptable method for
monitoring fuel consumption, and the
reporting frequency. ;

The regulation implies that
compliance determination will be made
on the basis of a single annual averaging
period. If the time averaging basis is
consecutive blocks of 365 day periods,
there is no way of knowing whether the
plant is continually in compliance with
this annual average limit. A moving 365
day averaging period which is
recalculated each day would enable the
plant to demonstrate on a daily basis its
compliance status in regard to this
annual limit.

2. A legally enforceable compliance
schedule with increments of progress
must be a part of the SIP (See General
Sulfur Dioxide Conclusions).

3. Continuous ambient monitoring
should be conducted in the vicinity of
the plant because of a history of air
quality violations and the lack of
reliable modeling techniques for this
area,

City of Owensboro

This nonattainment area is located
within Daviess County and is
designated nonattainment for the
primary and secondary sulfur dioxide
NAAQS. The control strategy
demonstrates through modeling that the
existing emission limitations will assure
attainment of the NAAQS. The
nonattainment designation is based
upon the noncompliance of Owensboro
Municipal Utility Elmer Smith power
plant. The source was following Federal
Administrative Order #A0-77-235(a)
and the Plant demonstrated compliance
with the applicable SO, emission limit
on March 1, 1978. Since compliance has
been attained, there is no need for a
revision to the emission limitation;
however, other nonattainment
requirements apply.

City of Henderson

This nonattainment area is located
within Henderson County and is
designated nonattainment for the
primary NAAQS for sulfur dioxide.
Measured violations due to
noncompliance of Henderson Municipal
Power and Light were previously
recorded. Since the plant came into
compliance during 1977, the ambient
monitor has measured acceptable levels.




65784

Federal Register / Vol. 44, No. 222 / Thursday, November 15, 1979 / Proposed Rules

No revision to the control strategy was
necessary. The Commonwealth has
requested this area be redesignated
attainment and EPA is preparing a
Federal Register proposal notice.

Jefferson County

The Louisville area is nonattainment
for the primary and secondary sulfur
dioxide NAAQS. Ambient monitoring
has shown and diffusion modeling
predicts violations of the NAAQS due to
emissions from power plants and to a
lesser degree from area sources. The
control strategy demonstration shows
that when all sources are in compliance
with the present emission limits the
NAAQS will be attained.

The three power plants owned by
Louisville Gas and Electric Company in
Jefferson County are subject to Federal
Administrative/Agreed Orders 75-
138(a), issued on November 5, 1975, and
76-21(a) issued on February 26, 1976,
which specify final compliance for all
units prior to December 31, 1982, except
for Paddy's Run Unit 5 and Cane Run
Units 1, 2, and 3 which must achieve
final compliance by July 1, 1983, and
January 1, 1985, respectively.

Although the Clean Air Act
Amendments of 1977 specifies
December 31, 1982, as the date for
attainment of the primary NAAQS,
Section 113(d)(12) specifically states
that such orders as these issued to
Louisville Gas and Electric shall remain
in effect. Since attainment in Jefferson
County requires compliance with these
orders by Louisville Gas and Electric,
attainment will not be achieved until
January 1, 1985. Given the clear
Congressional intent to have these
orders remain in effect, EPA believes it
is appropriateto extend the attainment
dates until 1985.

McCracken County

This area is designated nonattainment
for the primary sulfur dioxide NAAQS.
The control strategy demonstrates that
the Shawnee TVA power plant caused
the recorded ambient violations. The
NAAQS will be attained when the
source comes into compliance with the
existing emission limitation which the
control strategy shows to be adequate,
The Shawnee TVA power plant
compliance schedule specifies final
compliance by October 1, 1981, and
should be removed since the existing
SO. emission limit is not being made
more stringent in this SIP revision. It is
proposed to disapprove the SO, plan for
McCracken County due to this
deficiency which is further discussed in
the General Sulfur Dioxide Conclusions.

Muhlenberg County

This area is designated nonattainment
for the primary and secondary sulfur
dioxide NAAQS due to non-compliance
of two power plants. The control
strategy demonstrates by diffusion
modeling that the proposed more
stringent emission limits for the power
plants are adequate to assure
attainment of the NAAQS. TVA's
Paradise power plant is scheduled to
achieve compliance by September 1,
1982. Kentucky Utilities' Green River
power plant is also subject to an
established compliance schedule
achieving final compliance on Mareh 1,
1980.

Webster County

This area is designated nonattainment
for the primary and secondary sulfur
dioxide NAAQS. The control strategy
demonstrates through modeling that the
existing emission limitations (which
were not revised) are adequate. The
area was designated nonattainment
because the Big Rivers Electric
Corporation-Reid Station power plant
was out of compliance. The source is
following Federal Administrative/
Agreed Orders AO 77-251(a) and 77~
252(a) and AO 77-1580-003 and 77—
40200001 which specify final
compliance by January 1, 1980. This
compliance schedule was not submitted
as part of the plan, but is enforceable by
EPA. In addition, it cannot be submitted
as part of the SIP since the source is not
subject to a more strict emission limit.

General Sulfur Dioxide Conclusions

It is proposed to disapprove a portion
of the plan for all SO; nonattainment
areas due to the following deficiency.
Regulation 401 KAR 61:015, Existing
Indirect Heat Exchanges, at paragraph
{2)(d) of Section 8, Compliance
Timetable, requires sources in
nonattainment areas to demonstrate
compliance * * * “as expeditiously as
practicable but in no case later than
December 31, 1982". However, only
sources which are subject to a more
stringent emission limit due to this SIP
revision may be allowed time to attain
compliance. Section 8(2)(d), as now
written allows sources which are not
subject to more strict emission limits,
time to achieve compliance. EPA
proposes to disapprove this portion of
the plan as it relates to compliance
schedules for sources in the latter
category. This disapproval, in effect,
removes that unapprovable portion of
Section 8(2)(d) from the SIP, thereby
enabling the affected part of the SIP to
be approved. As a result, Section 176
and 110(a)(2)(I) of the CAA will not

apply. The Commonwealth may remove
this deficiency by modifying Section
8(2)(d) such that it applies only to
sources subject to more strict emission
limits.

EPA proposes to conditionally *
approve the portion of the SIP relating to
regulation 401 KAR 61:015, Section
8(2)(d), as it applies to any SO source in
a nonattainment area which is subject to
a more stringent emission limit, since
there are no increments of progress in
the compliance schedule. The
Commonwealth may correct the
deficiency by modifying the regulation
so that sources subject to more strict
emission limits have compliance
schedules which include increments of
progress.

In addition to the deficiency just
described, EPA’s proposed conditional
approval of the plan for Boyd County is
due to the deficiency discussed under
SO Boyd County.

Section 8(2)(a) allows the TVA
Shawnee power plant until October 1,
1981, to achieve compliance. The source
was previously required to be in
compliance by July 1, 1977, with the
emission limits in the presently
approved SIP. Since the source is not
subject to more strict emission limits, a
portion of the plan for attaining the SO,
NAAQS in McCracken County is
proposed to be disapproved. This
disapproval, in effect, removes Section
8(2)(a) from the SIP, thereby enabling
the affecting part of the SIP to be
approved. As a result, Sections 176 and
110(a)(2)(1) of the CAA will not apply.
The Commonwealth may remove this
deficiency by removing Section 8(2)(a)
from the regulations.

It is proposed to approve the
compliance schedules for Paradise and
Green River power plants in Muhlenberg
County as contained in this regulation.

Total Suspended Particulates
Bell County "

The entire county is designated
nonattainment for the primary and
secondary particulate NAAQS. Coal
processing and re-entrained road dust
account for the majority of the
particulate emissions. After several coal
tipples achieve compliance, air quality
will be improved. The remaining needed
reduction will be obtained by the
control of non-traditional sources. The
plan provides for attainment of the
primary NAAQS on or before December
31, 1982, and the secondary NAAQS by
December 31, 1987.

Boyd County

This area is designated nonattainment
for the primary and secondary
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particulate NAAQS. The control
strategy demonstrates that industrial
fugitive sources, and paved and
unpaved roads contribute to the
violations of the NAAQS. The control of
non-traditional sources such as re-
entrained dust and traditional sources of
industrial process fugitive particulate
emissions (see discussion under TSP
Conclusions) are necessary to reduce
particulate emissions. The plan provides
for attainment of the primary NAAQS
on or before December 31, 1982. It is
proposed to approve an 18 month
extension for submission of a plan to
attain the secondary NAAQS.

City of Shepherdsville (Bullitt County)
and City of Newport (Campbell County)

These areas are designated
nonattainment for the primary and
secondary particulate NAAQS. The
control strategies demonstrate that
paved and unpaved roads contribute to
the violations of the NAAQS. The
control of non-traditional sources such
as re-entrained dust is necessary to
reduce particulate emissions. The plan
provides for attainment of the primary
NAAQS on or before December 31, 1982,
and the secondary NAAQS by
December 31, 1987,

City of Ownesboro (Daviess County)
and City-of Henderson (Henderson
County)

These areas are designated
nonattainment for the primary and
secondary particulate NAAQS. The
control strategies demonstrate that
paved and unpaved roads, and
construction activity contribute to the
violations of the NAAQS. The control of
these non-traditional sources is
necessary to reduce particulate
emissions, The plan assumes similar
required SIP reductions from
Vanderburgh County, Indiana, and
provides for attainment of the primary
NAAQS on or before December 31, 1982.
It is proposed to approve an 18 month
extension for submission of a plan to
attain the secondary NAAQS.

Jefferson County

This area is designated nonattainment
for the primary and secondary
particulate NAAQS. The control
strategy demonstrates that control of
paved and unpaved roads, construction
activity and non-traditional sources
such as re-entrained dust is necessary to
reduce particulate emissions. The plan
assumes that similar required SIP
reductions will be achieved in Clark and
Floyd Counties, Indiana (the plan for
these areas has not yet been submitted),
and provides for attainment of the
primary NAAQS on or before December

31, 1982. It is proposed to approve an 18
month extension for submission of a
plan to attain the secondary NAAQS.

MeCracken County

This area is designated nonattainment
for the primary and secondary
particulate NAAQS. The control
strategy demonstrates that minerals ~
from agricultural activities and paved
and unpaved roads contribute tot he
violations of the NAAQS. The control of
non-traditional sources such as re-
entrained dust associated with paved
and unpaved roads and agricultural
activities is necessary to reduce
particulate emissions. The plan provides
for attainment of the primary NAAQS
on or before December 31, 1982, and
secondary NAAQS by December 31,
1987.

City of Richmond

This area is located within Madison
County and is designated nonattainment
for the primary and secondary
particulate NAAQS. The control
strategy demonstrates that minerals
from paved and unpaved roads, tilling
activities and partially combusted coal
contribute to the violations of the
NAAQS. The plan calls for control on
non-traditional sources such as re-
entrained dust associated with paved
and unpaved roads to reduce particulate
emissions. The plan provides for
attainment of the primary NAAQS on or
before December 31, 1982, and the
secondary NAAQS by December 31,
1987.

Marshall County

This area is designated nonattainment
for the secondary particulate NAAQS.
The control strategy demonstrates that a
major point source, SKW Alloys
(previously Airco Alloys), is responsible
for the violations of the NAAQS. This
source is out of compliance with the
approved SIP which contains a mass
emission limit in the process weight
regulations and a visible emission limit.
Regulation 401 KAR 61:070, Existing
Ferro Alloy Production Facilities, was
submitted in this revision to replace the
process weight regulation for this
source. There are visible emission limits
in 401 KAR 61:070, but no mass emission
limits. The plan provides for SKW
Alloys to attain compliance and the
secondary NAAQS to be attained on or
before December 31, 1982.

Muhlenberg County and City of Louisa
(Lawrence County)

These areas are designated
nonattainment for the primary and
secondary particulate NAAQS. The
control strategies demonstrate that

minerals from paved and unpaved
roads, agricultural activities, coal
fragments from stockpiles, strip mining
and transporting of coal contribute to
the violations of the NAAQS. The plan
calls for control of non-traditional
sources such as re-entrained dust
associated with paved and unpaved
roads to reduce particulate emissions.
The plan provides for attainment of the
primary NAAQS on or before December
31, 1982, and the secondary NAAQS by
December 31, 1987,

City of Hazard (Perry County), City of
Pikeville (Pike County) and City of
Corbin (Whitley County)

These areas are designated
nonattainment for the primary and
secondary particulate NAAQS. The
control strategies demonstrate that
minerals from unpaved roads; coal
fragments from tipples, stockpiles and
transporting of coal; and partially
combusted coal from home heating
contribute to the violations of the
NAAQS. The plan calls for the control
of non-traditional sources such as re-
entrained dust associated with strip
mining activities to reduce particulate
emissions. The plan provides for
attainment of the primary NAAQS on or
before December 31, 1982, and the
secondary NAAQS by December 31,
1987,

TSP Conclusions

EPA’s review of the Kentucky
revisions revealed a number of
deficiencies related to attainment of the
particulate NAAQS. The deficiencies
include:

1. Regulation 401 KAR 61:075, Steel
Plants and Foundries Using Electric Arc
Furnaces, in Section 3{1)(c} 1 and 2; and
Regulation 401 KAR 61:080, Steel Plants
Using Existing Basic Oxygen Process
Furnaces, in Sections 2(8) and 5(1)(e)
relate to visible emission limits and
must be modified so as to allow opacity
determinations to be shorter than six (8)
minutes for a non-continuous or
intermittent process which discharge
emissions for a shorter period of time.
EPA has compared these regulations
with Federal consent orders on U.S.
Steel Corporation, Fairfield Works in
Fairfield, Alabama and U.S. Steel plants
in Western Pennsylvania, which orders
represent RACT. The conclusion was
that these regulations do not represent
RACT. Reference Method 9 is specified
as the test method for these regulations.
The Federal Register of November 12,
1974, (page 39873) states, “"EPA
recognizes that certain types of opacity
violations that are intermittent in nature
require a different approach in applying
the opacity standards than this revision




65786 Federal Register / Vol.

44, No. 222 | Thursday, November 15, 1979 / Proposed Rules

to Method 9”. Opacity observations
should taken at fifteen (15) second
intervals and each momentary
observation that is recorded should be
deemed to represent the opacity of
emissions for that fifteen (15) second
period. Violations of the opacity
standard shall be deemed to have
occurred when accumulations of
momentary observations in excess of
twenty (20) percent equal or exceed
three (3) minutes in any one hour (i.e,
twelve or more such observations) or
when one (1) such observation exceeds
sixty (60) percent (i.e., one such
observation in any one hour).

2. Regulation 401 KAR 61:080, Steel
Plants Using Existing Basic Oxygen
Furnaces; Section 3(1) (a) and (b) limits
emissions to 0.048 gr/dscf and opacity to
less than forty (40) percent, respectively.
EPA has compared these regulations
with Federal consent orders on U.S.
Steel Corporation, Fairfield Works in
Fairfield, Alabama and U.S. Steel plants
in Western Pennsylvania, which orders
represent RACT. The conclusion was
that these regulations do not represent
RACT. The plant (Armco) to which this
regulation will apply can achieve a
particulate emission limit of at least
0.030 gr/dscf for gases which exit from a
control device. The gas should be tested
during the primary oxygen blow. The
opacity should be limited to twenty (20)
percent from any control device. The
opacity from charging, tapping, slagging,
turn down and any escape from the
primary hood should also be limited to
twenty (20) percent for all basic oxygen
furnace (BOF) vessels in any BCF shop.
An exemption for the BOF shop of three
(3) minutes in any one hour could be
allowed with a restriction that no such
exemption should ever have an opacity
which exceeds sixty percent (i.e., one
momentary observation in any one
hour).

3. Regulation 401 KAR 863:010, Fugitive
Emissions, is a general regulation in that
it does not require specific controls on
sources. Therefore, the degree of control
is not as definite or as enforceable as
mass or visible emission limitations. The
Commonwealth must submit, for
inclusion in the SIP, permit conditions
on all sources subject to this regulation
which significantly affect nonattainment
areas. In addition, Section 4(3) exempts
temporary blasting or construction
operations, The construction operations
exemption must be removed. This
exemption is not included in the
presently approved SIP and represents a
weakening of the regulation. It is
proposed to conditionally approve those
portions of the SIP which relate to the

following particulate nonattainment
areas:

(a) Boyd, Campbell, Jefferson and
Daviess Counties due to deficiency
number one (1).

(b) Boyd and Jefferson Counties due to
deficiency number two (2).

(c) All particulate nonattainment
areas due to deficiency number three
().

It is proposed to disapprove a portion
of the plan for all TSP nonattainment
areas due to the following deficiency.
Regulation 401 KAR 61:015, Existing
Indirect Heat Exchangers, at paragraph
(2)(d) of Section 8, Compliance
Timetable, requires sources in
nonattainment areas to demonstrate
compliance * * * “as expeditiously as
practicable but in no case later than
December 31, 1982", Only sources which
are subject to a more stringent emission
limit due to this SIP revision may be
allowed time to attain compliance.
Section 8(2)(d) is deficient since it
allows sources, which are not subject to
more strict emission limits, time to
achieve compliance. This dissapproval
in effect, removes the unapprovable
portion of Section 8(2)(d) from the SIP,
thereby enabling the affected part of SIP
to be approved. As a result, Section 176
and 110(a)(2)(I) of the CAA will not
apply. The Commonwealth may remove
this deficiency by modifying Section
8(2)(d) so that it does not apply to TSP
sources.

Ozone
Jefferson County (Louisville)

The Commonwealth has calculated
that a 39% reduction in hydrocarbon
emissions is needed to meet the ozone
standard and that the standard cannot
be met by the end of 1982. The
Commonwealth has requested and EPA
is proposing to approve an extension to
1987 to attain the ozone NAAQS. The
requirements for this extension are
stated in the General Discussion section
of this notice.

The Commonwealth has submitted in
the SIP an opinion from the Attorney
General of the Commonwealth regarding
its legal authority to implement and
enforce I/M and the ability under
Kentucky law of local governments to
adopt authority to implement and
enforce I/M. Since efforts to adopt legal
authority to implement and enforce a
mandatory I/M program at the local
level have not been successful, the
Commonwealth has assumed the
responsibility for implementing the
program. In the SIP, the Commonwealth
committed to implementing an I/M
program by including a schedule of
future actions which would lead to

implementation of the program by
December 31, 1982 and a commitment to
use the I/M program to cbtain the
emission reductions necessary to attain
and maintain the ambient standards by
1987. This commitment satisfies the
requirement for a commitment to a 25%
reduction in hydrocarbon and carbon
monoxide exhaust emissions by 1987.
However, upon review of the SIP, it was
found that the I/M legal authority does
not exist. Therefore, to assure
themselves and EPA of adequate legal
authority, legislative action by the
Kentucky Legislature will be required. In
response to the deficiency, the Governor
of Kentucky on June 29, 1979, committed
the Commonwealth to attempting to
pass enabling legislation in the regular
1980 General Assembly session,
Because the deadline for certification of
adequate legal authority was July 1, 1979
for the SIP to be conditionally approved,
an extension of the deadline is
necessary. In order for the Governor's
request to be granted, it must be
demonstrated that the legislature had
inadequate opportunity to consider the
needed legal authority. In a letter dated
November 2, 1979, the Secretary of the
Kentucky Department of Natural
Resources and Environmental Protection
reaffirmed the Governor's request for an
extension and indicated that the
legislative session of 1980 will be the
first session at which the Kentucky
Legislature can consider legislative
action.

It should be noted that the last time
that the General Assembly met in
regular session was in January-March,
1978, At that time, the Agriculture and
Natural Resources Committee tabled
enabling I/M legislation, because it was
not known at that time if any areas in
the Commonwealth would require an I/
M program. The Secretary in his letter
stated that Kentucky meets only every
other year so that the next opportunity
for legislative consideration is 1980.
While there was a special session called
by the Lieutenant Governor for January
8-February 14, 1979, to consider
budgetary action, the Secretary pointed
out that no legislative action was
considered.

Therefore, EPA believes that there has
been inadequate opportunity for the
Kentucky legislature to consider
necessary legal authority for I/M, and
proposes to grant an extension for
certification of adequate legal authority
to June 30, 1980. EPA also proposes to
conditionally approve the I/M portion of
the SIP, conditioned on the certification
of adequate legal authority by June 30,
1980. Should new legal authority change
the characteristics of the program in the
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SIP, the SIP should be revised
accordingly.

If the Commonwealth does not certify
adequate I/M legal authority, the SIP
will be disapproved and the
Commonwealth will be liable to
sanctions contained in the Clean Air
Act.

EPA reviewed the transportation
control plan according to the
requirements listed in the CAA and
found that the submittal adequately
addresses all of those issues except for
the following:

1. In Appendix F (Kentuckiana
Regional Planning and Development
Agency p. 74-78) certain transportation
control measures (TCM’s) are identified
as “adopted but not yet implemented”.
These projects, must include dates for
initial and final construction and any
pertinent interm dates, along with
commitments from the appropriate
agencies to implement and enforce each
measure where appropriate.

2. The appropriate agency(s) must
examine the air quality benefits from all
projects in the long-term as well as
short-term to insure a project will
continue to have air quality benefits
throughout its lifetime. EPA will accept
for inclusion into the SIP only those
measures meeting this criteria, EPA also
requires that the projected emission
reductions must be verified through the
annual reporting requirements related to
the determination of reasonable further
progress.

3. Section 108(f) requires EPA to
publish and make available information
documents on transportation control
measures that are reasonably available
for implementation in order to reduce
emissions from transportation sources.
EPA considers all Section 108 (f)
measures to be reasonably available.
However, if through analysis some
measures are found to be infeasible,
EPA will allow these measures to be
withdrawn. The submittal does not
contain the schedule for analysis of
packages of al/l the 108(f) measures with
a commitment to implement
expeditiously the measures that are
found feasible for implementation.

Boone, Kenton, and Campbell Counties
(Northern Kentucky)

The Commonwealth has calculated
that a 48% reduction in volatile organic
componed (VOC) emissions is needed to
meet the ozone standard and this will
not occur by the end of 1982, The
Commonwealth has requested and EPA
is proposing an extension to 1987 to
attain the ozone NAAQS. The
requirements for this extension are
stated in the General Dicussion section
of this notice, The comments relating to

the mandatory I/M program for
Jefferson County also apply to these
counties. EPA's review of the Northern
Kentucky area's transportation control
plan has revealed the following
deficiencies:

1. In Table 7-4 of Appendix G (Ohio-
Kentucky-Indiana Report), certain
transportation control measures are
identified for implementation during
1980-1983. EPA requirements concerning
measures contained in a transportation
control plan include the following:

a. A commitment must be made from
the responsible agency(s] to the
enforcement of measures where
appropriate.

b. The appropriate agency(s) must
examine the air quality benefits from all
projects in the long-term as well as
short-term to insure a project will
continue to have air quality benefits
throughout its lifetime. EPA will accept
for inclusion into the SIP only those
measures meeting this criteria. EPA also
requires that the projected emissions
reductions must be verified through the
annual reporting requirements related to
the determination of reasonable further
progress.

-2. The SIP (Appendix G) did not
contain a commitment to justify the
decision not to implement Section 108
alternative measures if found infeasible.
OKI has replied to an EPA comment
stating that this decision will be justified
by the studies. EPA finds this
commitment to be sufficient provided
that the studies are based upon the
procedures and criteria for analysis of
alternatives as stated in the EPA/DOT
Transportation Air Quality Planning
Guidelines.

3. In Appendix G certain TOM's are
listed for implementation through the FY
1979 Transit Operating Subsidy and
other funding sources. These projects
must include dates for initial and final
construction and any pertinent interim
dates (where appropriate) along with
commitments from the appropriate
agencies to implement and enforce each
measure where appropriate. These
requirements have not been met.

Table 7-5 of Appendix G listed
completion dates for the study of the
Section 108 measures going beyond the
June 30, 1980 deadline. OKI has
corrected this through the Section 175
grant application which includes a
schedule for the analysis to be done by
June 30, 1980.

Boyd, Fayette, and Henderson Counties

These ozone nonattainment areas are
all classified as non-urban, with
metropolitan areas having less than
200,000 population, A demonstration of
attainment is not required for non-urban

areas. The SIP includes a VOC
inventory and regulations that require
control of major stationary VOC sources
for which Control Techniques
Guidelines have been published.
Additional reductions in emissions will
be obtained through the Federal Motor
Vehicle Control Program.

Daviess and McCracken Counties

These two counties were designated
nonattainment due to the more stringent
(0.08 ppm) NAAQS in effect at the time
of designation. Ambient monitoring data
for ozone indicates these areas have not
experienced violations of the new (0.12
ppm) NAAQS. The Commonwealth has
requested that these areas be
redesignated attainment. EPA proposed
to redesignate these areas attainment on
June 27, 1979 (44 FR 37515).

General Ozone Conclusions

Several counties in Kentucky were
designated nonattainment for ozone. As
discussed under Ozone Control Strategy
in the general preamble of April 4, 1979
(44 FR 41255), EPA requires only that
RACT requirements for VOC sources
covered by Control Techniques
Guidelines (CTGs) be adopted. The
Commonwealth of Kentucky has
responded and has adopted all the
CTGs (applicable Statewide except in
attainment areas) which EPA had issued
by January, 1978, and committed to
adopt additional RACT categories as
they are developed by EPA. Categories
of sources controlled by presently
adopted regulations with compliance
schedules include;

(1) Surface coating including, (a) coil
coating, (b) paper coating, (c) fabric and
vinyl coating and (d) can coating; (2)
metal furniture coating; (3) large
appliance surface coating; (4) petroleum
liquid storage; (5) bulk gasoline plants;
(8) bulk gasoline terminals; (7) gasoline
dispensing facility (Stage I); (8) solvent
metal cleaning; (9) cutback asphalt; (10)
automobile and light duty truck
manufacturing; (11) magnet wire coating;
and (12) petroleum refinery sources.

The CTGs provide information on
available air pollution control
techniques, and contain
recommendations of what EPA calls the
“presumptive norm" for RACT. Based
on the information in the CTGs, EPA
believes that the submitted regulations
represent RACT, except as noted below.
On the points noted below, the
Commonwealth regulations are not
supported by the information in the
CTGs, and the Commonwealth must
provide an adequate demonstration that
its regulations represent RACT, or
amend the regulalions to be consistent
with the information in the CTGs. EPA's
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review of the Kentucky revisions
revealed a number of deficiencies
related to attainment of the ozone
NAAQS in addition to those related to
transportation control measures.

Regulations 401 KAR 59:095 and 61:045
apply to new and existing oil-effluent
water separators. Sources which handle
petroleum products with a Reid vapor
pressure less than 0.5 PSIA are exempt
from the regulations. This exemption
must be removed or justified.

The Commonwealth may show that
the stated exemptions have no more
than a five (5) percent detrimental
impact on expected emission reductions
from full RACT control of oil-effluent
water separators in refineries. The
Commonwealth also has the option of
providing that it would not be
economically justifiable to control
sources of the size that would be
exempted under the regulation.

It is proposed to conditionally
approve the following nonattainment
areas because of deficiencies in the
ozone portion of the plan:

1. Jefferson County (Louisville) is
deficient due to inadequacies in certain
TCM's (see Ozone-Jefferson Co.) and
VOC regulations which are listed above.

2. Boone, Kenton and Campbell
Counties (Northern Ky.) are deficient
due to inadequacies in certain TCM's
(see Ozone Boone, Kenton, and
Campbell Counties).

3. Boyd County is deficient due to
inadequacies in the VOC regulations
listed above.

In the remaining nonattainment
counties there are no sources to which
the VOC regulations listed above apply.

Carbon Monoxide
Jefferson County (Louisville)

The Commonwealth has calculated
through use of Linear Rollback that
attainment of the carbon monoxide (CO)
standard is not possible by the end of
1982. Therefore, an extension to
December 31, 1987, is necessary to
attain the NAAQS. The transportation
control plan to achieve and maintain the
CO standard has been incorporated
with the ozone control plan. Therefore,
EPA's comments on the CO plan for
Louisville are the same as in the above
section, but exclusive of the comments
of the VOC regulations (see Ozone-
Jefferson Co.). It is proposed to
conditionally approve this portion of the
plan,

172(b)(4) [SIP provisions shall] include a
comprehensive, accurate, current inventory
of actual emissions from all sources (as
provided by rule of the Administrator) of
each such pollutant for each such area
which is revised and resubmitted as

frequently as may be necessary to assure
that the requirements of paragraph (3) are
met and to assess the need for additional
reductions to assure attainment of each
standard by the date required under
subsection (a);

Appropriate emissions inventories for
TSP, SO,, ozone (the inventory is for
hydrocarbons which react with sunlight
to form ozone), and CO have been
submitted. Future reporting
requirements for updating inventories
annually are included. EPA proposes to
approve this portion of the plan.
172(b)(5) [SIP provision shall] expressly
identify and quantify the emissions, if any,
of any such pollutant which will be
allowed to result from the construction and
operation of major new or modified
stationary sources for each such area;

Identification and quantification of
emissions from major new or modified
sources have been provided through an
accommodative SIP. The mechanism for
tracking these reductions and allowing
growth in nonattainment areas is
provided in the Kentucky Air Pollution
Control Regulations. EPA proposes to
approve this portion of the plan.
172(b)(6) [SIP provisicns shall] require
permits for the construction and operation
of new or modified stationary sources in
accordance with Section 173 (relating to
permit requirement);

The Commonwealth requires permits for
the construction and operation of new or
modified major stationary sources in
accordance with Section 173 (Kentucky
Regulation 401 KAR 50:035 and 401 KAR
51). EPA proposes to approve this
portion of the plan,

172(b)(7) [SIP provisions shall] identify and
commit the financial and manpower
resources necessary to carry out the plan
provisions required by this subsection;

The Commonwealth has identified and
committed adequate financial and
manpower resources necessary to carry
out the provisions of this SIP revision. In
Chapter XI-Resources, the
Commonwealth projected the amount of
manpower and funding which will be
expanded to carry out the requirements
of the SIP. EPA proposes to approve this
portion of the plan.

172(b)(8) [SIP provisions shall] contain
emission limitations, schedules of
compliance and other such measures as
may be necessary to meet the requirements
of this section;

This revision package contains the
necessary emission limitations and
schedules of compliance for stationary
sources of TSP, SO,, VOC, and CO
sources where appropriate. These
provisions have been incorporated into
newly adopted air pollution control
regulations. The Commonwealth

submitted Appendix I, Air Pollution
Control Regulations, (June 6, 1979) of the
Commonwealth of Kentucky,
Department of Natural Resources and
Environmental Protection, as necessary
emission limits to attain the NAAQS in
all areas of Kentucky. (Additional
control strategies will be submitted for
non-traditional sources at a later date
through a SIP revision). The .
Commonwealth submitted Appendix N,
Air Pollution Control District of
Jefferson County Regulations (as
amended June 13, 1979), to also be
effective in Jefferson County with
certain exceptions.

Certain regulations of Appendix N
were not included in the official
submittal, howevér. These are as
follows:

1. Regulation 3.04, Ambient Air
Quality Standards; Section 1, Primary
Standards, (d)(i), Photochemical
Oxidants; Section 2, Secondary
Standards, (d) Photochemicals
Oxidants; and (h), Hydrogen Sulfide,

2. Regulation 4, Emergency Episodes.

3. Regulation, Existing Affected
Facilities, 04, Control of Objectionable
Odors in the Ambient Air.

4, Regulation 6, Existing Affected
Facilities, 05, Control of Fugitive
Particulate Emissions; Section 2,
Standard of Fugitive Particulate Matter,
(c), concerning an opacity limit, and
Section 3 through Section 11, concerning
unpaved roads and unpaved parking
areas, earth moving activities, etc.

5. Regulation 6, Existing Affected .
Facilities, 17, Standard of Performance
for Existing Automobile and Light Duty
Truck Surface Coating Activities.

6. Regulation 6, Existing Affected
Facilities, 22, Standard of Performance
for Existing Volatile Organic Materials
Loading Facilities.

7. Regulation 7, New Affected
Facilities, 03, Control of Objectionable
Odors in the Ambient Air.

8. Regulation 7, New Affected
Facilities, 04, Control of Fugitive
Particulate Emissions; Section 2,
Standard for Particulate Matter, (c),
concerning unpaved roads and unpaved
parking areas, earth moving activities,
etc. v

9. Regulation 7, New Affected
Facilities, 22, Standards of Performance
for New Volatile Organic Materials
Loading Facilities.

Appendix N to the SIP also states,
“Those portions of the regulations which
are legally adopted by the Air Pollution
Control District of Jefferson County
[APCD]C] and which are at least as
stringent as the State regulations
applicable to Jefferson County, are made
a part of this State Implementation Plan
as Appendix N. If the Kentucky
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Department for Natural Resources and
Environmental Protection determines
that provisions of the local regulations
are not as stringent as State regulations
the Department for the Natural
Resources and Environmental Protection
will enforce the State regulations
(Appendix I) applicable to Jefferson
County which would, by law, preempt
the local regulations in such situations.
Moreover, if the APCDJC fails to
implement any provisions of the SIP
applicable to Jefferson County the
DNREP will enforce the State
regulations applicable to Jefferson
County”. The following APCDJC
regulations were determined by the
Commonwealth to be less stringent than
DNREP regulations (Appendix I) and are
also not submitted as part of the SIP:

1. Regulation 2, Permit Requirements,
02, Registration and Minor Source
Exemption; Section 2, Exemptions,
exempts some sources from registration
which are not exempted by the DNREP
regulation 401 KAR 50:030.

2. Regulation 4, Emergency Episodes,
02, Episode Criteris, Section 2, Air
Pollution Alerts, (b), Pollutant Alert
Levels, does not have an alert level for
NO, as contained in DNREP regulation
401 KAR 55:010.

3. Regulation 6, Existing Affected
Facilities, 05, Control of Fugitive
Particulate Emissions; Section 2,
Standard for Fugitive Particulate Matter,
paragraph (a) and Regulation 7, New
Affected Facilities, 04, Control of
Fugitive Particulate Emissions; Section
2, Standard for Particulate Matter,
paragraph (a) do not prohibit the
discharge of fugitive dust beyond the
property line as required by DNREP
regulation 401 KAR 63:010.

4. Regulation 6, Existing Affected
Facilities, 09, Standard of Performance
for Existing Process Operations; Section
3(c), Standard for Particulate Matter,
contains an exemption which is not
contained in DNREP regulation 401 KAR
61: 020.

5. Regulation 8, Existing Affected
Facilities, 11, Standard of Performance
for Existing Iron and Steel Plants;
Section 3, Standard for Particulate
Matter, for emissions and capacity for
steel plants other than basic oxygen
process furnaces are less stringent than
DNREP regulation 401 KAR 61: 075.

6. Regulation 6, Existing Affected
Facilities, 11, Standard of Performance
for Existing Iron and Steel Plants; does
not contain testing and monitoring
procedures as are contained in DNREP
regulation 401 KAR 61: 075.

7. Regulation 7, New Affected
Facilities, 05, Control of Open Burning;
Section 2, Prohibition of Open Burning,
paragraph (e), does not contain an

capacity standard for flares as required
in DNREP regulation 401 KAR 63:015.
EPA proposes to approve, except
where otherwise noted herein, the
regulations of the DNREP for the entire
Commonwealth. These regulations
(Appendix I) were submitted by DNREP
and reviewed by EPA to demonstrate
the attainment and maintenance of the
NAAQS. Also approved for Jefferson
County, except where otherwise noted
herein, are those portions of the
regulations of the APCD]C which have
been officially submitted as part of the
plan. These regulations (Appendix N)
are supplemental to the DNREP
regulations and are not essential to the

control strategy; therefore, they have not-

been reviewed by EPA. EPA will enforce
the stricter of the regulations in
Jefferson County. EPA proposes to
approve this portion of the SIP relating
to 172(b)(8), except for those related
portions contained in the discussion
under 172(b)(3).

Various regulations submitted in the
plan allow the DNREP to modify
requirements contained in the SIP. The
regulations are contained in Appendix I,
Air Pollution Control Regulations, and
pertain to variances, alternative
emission reduction options (bubble
concept), RACT determinations on a site
specific basis, etc. A few specific
examples are found within regulations
401 KAR 501: 055, 51: 015, 59: 010, 59: 180,
61: 015, 61: 056, 61: 085, and 61: 090. If a
regulation is modified by the DNREP,
the new regulation is considered a
revision of the plan and must be
submitted for approval by EPA.

172(b)(9) [SIP provisions shall] contain
evidence of public, local government, and
State legislative involvement and
consultation in accordance with Section
174 (relating to planning procedures) and
include (A) an identification and analysis
of the air quality, health, welfare,
economic, energy and social effects of the
plan provisions required by this subsection
and of the alternatives considered by the
State, and (b) a summary of the public
comment on such analysis;

Consultation with the public, local
governments and commonwealth
legislative involvement is evidenced by
information presented in Chapter 12 of
SIP. The Commonwealth's analysis of
the air quality, health, welfare,
economic, energy, and social effects
determines that the impact of the SIP
will be beneficial, and EPA proposes to
approve this portion of the SIP.

172(b)(10) [SIP provisions shall] include
written evidence that the State, the general
purpose local government or governments,
or a regional agency designated by general
purpose local governments for such
purpose, have adopted by statute,

regulation, ordinance, or other legally
enforceable documents, the necessary
requirements and schedules and timetables
for compliance, and are committed to
implement and enforce the appropriate
elements of the plan;

In the Commonwealth of Kentucky, the
Division of Air Pollution Control of the
Department of Natural Resources and
Environmental Protection has full
statutory authority for enforcing the SIP
revisions submitted except for I/M. The
Department adopted on June 8, and 29,
1979, the necessary regulatory portion of
the SIP submitted. Timetables or
compliance are addressed in 172(b)(3)
and (80. EPA proposes to approve this
portion of the SIP except fot I/M legal
authority (see discussion under 172(b)(3)
above).

172(b)(11) [SIP provisions shall] in the case of
plans which make a demonstration
pursuant to paragraph (2) of subsection (a),
(A) establish a program which requries,

prior to issuance of any permit for

construction or modification of a major
emitting facility, an analysis, of alternative
sites, sizes, production processes, and
environmental control techniques for such
proposed source which demonstrates that
benefits of the proposed sources significantly
out weigh the environmental and social costs
imposed as a result of its location,
construction, or modification.

(B) establish a specific schedule for
implementation of a vehicle emission control
inspection and maintenance program; and

(C) identify other measures necessary to
provide for attainment of the applicable
national ambient air quality standard not
later than December 31, 1987.

Paragraph 11 of subsection 172(b)
applies to the Northern Kentucky
(Cincinnati) nonattainment area for
ozone and the Louisville nonattainment
area for carbon monoxide and ozone.
The alternatives analysis for new
sources required by subparagraph (A)
above has been submitted in the SIP as
a revision to the State's permitting
regulation (401 KAR 51.050).

The schedule for the implementation
of an I/M program has been included in
the SIP. For necessary legal authority
see the discussion in 172(b)(3). EPA
proposes to approve this portion of the
plan except for those related portions
which are proposed to be conditionally
approved under 172(b)(3).

In addition to the implementation plan
revisions for the nonattainment areas
required under Part D of Title I of the
CAA, the Commonwealth's submittal
contains changes related to other
portions of the CAA, including changes
in the NSPS regulations, regulations
concerning prevention of significant
deterioration, and other emission
standards. These topics will be dealt
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with in a separate Federal Register
notice.

Proposed Action

Based on the foregoing, EPA is
proposing to disapprove and
conditionally approve the Kentucky SIP
revisions required under Part D of Title I
of the Clean Air Act to attain the
NAAQS in certain nonattainment areas.
It is EPA's intent to fully approve these
revisions when the Commonwealth
corrects the deficiencies discussed in
this notice. If these corrections are not
forthcoming by June 1, 1980, except for
1/M which has a separate date (see
172(b)(3)). EPA will act to disapprove
the related plan revisions.

Dated: October 18, 1979.
John C. White,
Regional Administrator.

[FR Doc. 79-35215 Filed 11-14-78; 8:45 am|
BILLING CODE 6560-01-M

40 CFR Part 52
[FRL 1360-1]

State of West Virginia: Proposed
Revision of the West Virginia State
Implementation Plan

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: On November 9, 1978 (43 FR
52239) the Environmental Protection
Agency (EPA) announced its decision on
the amended portion of Regulation X of
the West Virginia State Implementation
Plan. Among other actions taken at that
time the Administrator approved an
interim SO, emisssion limitation of 5.12
1b SO, per million Btu for the Harrison
power plant which would apply for one
year or until final promulgation of final
regulations under Section 123,
whichever is the shorter period of time.
Final Section 123 regulations have not
been issued, and EPA has not yet
decided what permanent limitation to
approve. EPA is today proposing to
extend the interim emission limitation
for the Harrison power plant for an
additional period of six months, or for
such time as a final limitation is
adopted, whichever is shorter.

pDATE: Comments must be submitted on
or before December 17, 1979.

ADDRESSES: Copies of the SIP revision
for Regulation X and the accompanying
support documentation are available for
public inspection during normal
business hours at the following offices:
U.S. Environmental Protection Agency,

Region 1II; Air Programs Branch (3AH10),
Curtis Building, 10th floor, Sixth and

Walnut Streets, Philadelphia, PA 19106,
Atin: Mr. Howard R. Heim

West Virgina Air Pollution Control
Commission, 1558 Washington Street East,
Charleston, West Virginia 25311, Attn: Mr.
Carl Beard

Public Information Reference Unit, Room
2922 EPA Library, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460

Comments must be sent to Howard R.
Heim, at the EPA, Region Il above
address.

FOR FURTHER INFORMATION CONTACT:
Mr. Howard R. Heim (3AH10), Air
Programs Branch, U.S. Environmental
Protection Agency, Region III, Curtis
Building, 10th floor, Sixth and Walnut
Streets, Philadelphia, PA 19106, Phone:
215-597-8175.

SUPPLEMENTARY INFORMATION: On
January 25, 1978, the Governor of West
Virginia submitted to EPA Region Il a
revision to Regulation X (19873) for the
control of sulfur dioxide emissions. On
June 23, 1978 (43 FR 27208), the Regional
Administrator proposed several actions
on the amendments to Regulation X and
provided for a 30-day public comment
period ending July 23, 1979. The Regional
Administrator proposed that the
portions of the regulations relating to the
Fort Martin and Mitchell power plants
and the deletion of § 3.01(b) and’

§ 3.03(b) concerning the protection of the
secondary standard for sulfur dioxide be
approved. For the portion relating to the
Rivesville power plant of Monongahela
Power Co., the Regional Administrator
proposed disapproval. For the portion
relating to the Kammer power plant of
the Ohio Power Co., he proposed to
delay rulemaking until the results of a
wind tunnel study are available. Finally,
for the Harrison power plant of
Monongahela Power Co., the Regional
Administrator invited the State to
submit to EPA an interim emission
limitation of 5.12 1bs SO./10° Btu,
approximately a 3.2 percent sulfur-in-
fuel requirement, based on an estimated
“good engineering practice" stack height
which would apply for a short period
such as one year or until final
promulgation of the Section 123
regulations, whichever is the shorter
period of time.

On September 13, 1978, the Governor
of West Virginia submitted to EPA, at
the invitation of the Regional
Administrator (June 23, 1978 43 FR
27208), an interim emission limitation of
5.12 Ibs SO./10° Btu, approximately 3.2
percent sulfur-in-fuel, for the Harrison
facility of Monongahela Power Co. In his
letter, Governor Rockefeller advised
that the interim limitation had been
adopted by the Air Pollution Control
Commission on September 7, 1978, to be

effective on October 16, 1978, for a
period of one year or until final
promulgation of the Section 123
regulations, whichever was the shorter
period of time.

On November 9, 1978 (43 FR 52239),
the Administrator finalized the action
proposed on June 23, 1978 (43 FR 27208).

In the case of the Harrison power
plant, as stated above, the final
emission limit was to be established by
the Administrator when the Section 123
regulations were finalized. The
Administrator has not promulgated fina|
regulations for Section 123. Therefore,
the interim emission limitation of 5.12
1bs SO./10%BTU has remained in effect
for the Harrison power plant since
November 9, 1978 and will expire on
November 9, 1979. On September 11,
1979, West Virginia requested that the
Administrator adopt the current interim
emission limitation as a permanent
limitation, :

Since promulgation of the interim
limitation, two petitions for review have
been filed in the United States Court of
Appeals for the Third Circuit, The first
was filed by the Commonwealth of
Pennsylvania on January 3, 1979 (No. 79-
1025) and the second was filed by the
Council of Senior West Virginians, et al.,
on January 5, 1979 (No. 79-1026). Both
suits challenge the appropriateness of
the emission limits established in
Regulation X as they apply to the
Harrison and Mitchell power plants. The
regulation as it applies to the Harrison
and Mitchell plants has been remanded
to EPA for reconsideration; not later
than November 8, 1979, EPA will
propose permanent limits for each plant.

Because of the ongoing litigation, and
the absence of final Section 123
regulations, the administrator feels that
it is appropriate to extend the present
interim emission limit for no more than
six months, or until a permanent limit is
established. :

The Administrator therefore proposes
that the interim emission limit of 5.12 lbs
S0./10% BTU continue to apply for the
Harrison facility for an additional period
not to exceed 6 months, or until a
permanent limitation is approved,
whichever is the shorter period of time.

All comments should be addressed to:
Mr. Howard R. Heim, Jr. (3AH10), Air
Programs Branch, U.S. Environmental
Protection Agency, Region III, Curtis
Building, 10th floor, 6th & Walnut
Streets, Philadelphia, PA 19106.

The Administrator's decision to
approve or disapprove the proposed
revision will be based on whether the
amendment meets the requirements of
Section 110(a)(2) of the Clean Air Act
and 40 CFR Part 51, Requirements for
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Preparation, Adoption, and Submittal of
Implementation Plans.

Under Executive Order 12044, EPA is
required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” 1
have reviewed this regulation and
determined that it is a specialized
regulation not subject to the procedural
requirements of Executive Order 12044.

{42 U.S.C. 7410 and 7601)
Dated: October 28, 1979.

Jack J. Schramm,

Regional Administrator.

[FR Doc. 79-35217 Filed 11-14-79; 8:45 am]

BILLING CODE 8560-01-M

40 CFR Part 52
[FRL 1358-7]

Approval and Promulgation of
Implementation Plans-Michigan;
Receipt

AGENCY: U.S. Environmental Protection
Agency.

ACTION: Notice of Receipt and
Availability.

suMMARY: This notice is to announce
receipt and availability for public
review of the control strategy for the
ozone portion of the Michigan State
Implementation Plan (SIP).

Under the requirements of Part D of
the Clean Air Act, the State of Michigan
on July 25, 1979, submitted to the U.S.
Environmental Protection Agency
(USEPA) the above mentioned control
strategy for demonstrating attainment of
the National Ambient Air Quality
Standards (NAAQS) for ozone (03).
Implementation of this control strategy
is designed to decrease the ambient
concentrations of 03 in those areas of
the State not attaining the NAAQS for
03.

A Notice of Proposed Rulemaking
describing the control strategy and
USEPA's intended rulemaking action
will be published in the Federal
Register at a later date.

DATES: See Supplementary Information.

ADDRESSES: The submittal may be
examined during normal business hours
at the following USEPA offices:

Public Information Reference Unit, Library
Systems Branch, U.S. Environmental
Protection Agency, 401 M Street, SW,,
Washington, D.C. 20460.

U.S. Environmental Protection Agency,
Region V, Air Programs Branch, 230 South
Dearborn Street, Chicago, Illinois 60604.

In addition the revisions may be
examined at the offices of the: Michigan
Department of Natural Resources, State
Secondary Complex, General Office
Building, 7150 Harris Drive, Lansing,
Michigan.

WRITTEN COMMENTS SHOULD BE SENT
TO: Ms. Maxine Borcherding, State
Implementation Plan Coordinator,
Region V, Air Programs Branch, U.S.
Environmental Protection Agency, 230
South Dearborn Street, Chicago, lllinois
60604.

FOR FURTHER INFORMATION CONTACT:
Mr. Maxine Borcherding, State
Implementation Plan Coordinator,
Region V, Air Programs Branch, U.S.
Environmental Protection Agency, 230
South Dearborn Street, Chicago, Illinois
60604, (312) 886-6052, FTS 886-6052.
SUPPLEMENTARY INFORMATION: USEPA
is currently reviewing the above
mentioned control strategy. At the
completion of the review a notice will be
published in Federal Register proposing
rulemaking action. This rulemaking
action will discuss the adequacy of the
strategy in attaining the NAAQS for
ozone.

All interested persons are advised
that the control strategy is available for
review at the locations listed above. The
proposed rulemaking notice referred to
above will announce the last day for
public comment. This public comment
period will extend through December 17,
1979.

Dated: November 5, 1979,

John McGuire,
Regional Administrator.

[FR Doc. 76-35213 Filed 11-14-70; 8:45 am]
BILLING CODE 6560~01-M

40 CFR Part 81
[FRL 1357-8]

Designation of Areas for Air Quality
Planning Purposes; Attainment Status
Designations: lllinois

AGENCY: U.S. Environmental Protection
Agency.

ACTION: Proposed Rulemaking.

SUMMARY: This rulemaking proposes to
redesignate a portion of the City of
Moline located in Rock Island County,
Illinois as a nonattainment area for the
primary and secondary carbon
monoxide (CO) National Ambient Air
Quality Standards (NAAQS). This
recommendation for a redesignation
was submitted on July 19, 1979 by the
Illinois Environmental Protection
Agency (IEPA) pursuant to the
requirements of section 107(d)(5) of the
Clean Air Act (Act) and is supported by

monitored air quality data which
indicates violations of NAAQS for CO.
DATES: Comments on this redesignation
and on USEPA proposed action on this
redesignation are requested by no later
than December 17, 1979.
ADDRESS COMMENTS TO: Ms. Maxine
Borcherding, SIP Coordinator, Air
Programs Branch, U.S, Environmental
Protection Agency, 230 South Dearborn
Street, Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT:
Ms. Maxine Borcherding, SIP
Coordinator, Air Programs Branch, U.S.
Environmental Prolection Agency, 230
South Dearborn Street, Chicago, Illinois
60604, (312) 886-6052, FTS 886-6052.
Copies of Lhe State request and
supporting ambient air quality data are
available at the address cited above and
at:

Public Information Reference Unit, Room
2922, U.S. Environmental Protection
Agency, 401 M Street, S.W,, Washington,
D.C. 20460. '

Illinois Environmental Protection Agency,
2200 Churchill Road, Springfield, lllinois
62706.

SUPPLEMENTARY INFORMATION: The

Clean Air Act Amendments of 1977

added section 107(d) to the Act. This

section directed each State to submit to
the Administrator of the USEPA, within
one hundred and twenty days after the

date of enactment of the Amendments, a

list detailing the air quality status for all

areas within a State for each of the five
criteria pollutants (CO, ozone, total
suspended particulates, sulfur oxides
and nitrogen oxides).

Pursuant to the above mentioned
requirements, Rock Island County,
Illinois was designated as an attainment
area for CO, This designation was
published in the March 3, 1978 Federal
Register (43 FR 8962). Under section
107(d)(5) of the Clean Air Act, an area’s
designation is subject to revision
whenever sufficient data becomes
available to warrant such redesignation.

On July 19, 1979, the Illinois EPA
submitted a recommendation to
redesignate a portion of Rock Island
County as a nonatlainment area for
carbon monoxide. The portion
recommended for redesignation is an
area within the City of Moline bounded
by and including 7th Avenue from 12th
Street to 22nd Street on the southeast;
23rd Street from 7th Avenue to 3rd
Avenue and continuing along that line to
the Mississippi River on the northeast;
12th Street from 7th Avenue to 3rd
Avenue and continuing along that line to
the Mississippi River on the southwest;
the Mississippi River Bank from the 12th
street alignment to the 23rd Street
alignment on the northwest.
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IEPA’s recommendation is based upon
the occurrence in this area of violations
of the maximum allowable 8-hour
average CO concentration of 9.0 parts
per million.

After reviewing the State's
recommendation and the monitored data
USEPA proposes to designate the above
mentioned area as a nonattainment area
for CO. A nonattainment designation
will necessitate a revision to the Illinois
State Implementation Plan within 9
months of final USEPA action on the
designation change. The plan revision
will have to contain an assessment of
the causes of the nonattainment plus
strategies and enforceable regulations
adequate to attain the National Ambient
Air Quality Standards by the statutory
attainment date specified in section
172(a) of the Act.

Interested persons are invited to
submit written comments on this
proposed action to the above mentioned
USEPA, Region V office.

Dated: November 2, 1979.
John McGuire,
Regional Administrator.

[FR Doc. 76-35214 Filed 11-14-79: 8:45 am|
BILLING CODE 6560-01-M

T

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 192
{Docket No. PS 59; Notice No. 1]

Transportation of Natural and Other
Gas by Pipeline; Damage Prevention
Program

AGENCY: Materials Transportation
Bureau.

AcCTION: Notice of proposed rulemaking.

SUMMARY: Excavation is the number one
cause of damage to gas pipelines. To
reduce the risk of excavation damage,
new § 192.614 would require each
operator of a gas pipeline in certain
populated areas to establish and carry
out a damage prevention plan, If
adopted as a final rule, this proposal
would obviate the need for line marking
of buried pipelines in areas where the
plan is in effect. <
DATE: Interested persons are invited to
submit written comments on this
proposal. All comments must be filed by
February 15, 1980. Late filed comments
will be considered so far as practicable.
Interested persons should submit as part
of their written comments all the

material that is considered relevant to
any statement of fact or argument made.

ADDRESS: Communications should be
sent to the Docket Branch, Room 8426,
between 8:30 a.m. to 5:00 p.m., Materials
Transportation Bureau, U.S. Department
of Transportation, 400 7th Street, S, W.,
Washington, D.C. 20590.
FOR FURTHER INFORMATION CONTACT:
Ralph T. Simmons, 202-426-2394,
SUPPLEMENTARY INFORMATION: Need for
this proposal.

This relemaking proposal addresses

Accidents and Casualties Reported by Gas System

the need to reduce the number of gas
pipeline failures caused by outside
forces such as excavation, blasting,
demolition, boring, tunneling,
backfilling, and other earth moving
operations (hereinafter referred to as
excavation) which are carried out near
underground pipelines. Outside force
damage cause by excavation activities
is the number one cause of pipeline
failure and accidents reported under 49
CFR Part 191, Data supporting that fact
for the period 1970-1977 is shown in the
following table.

Operators in Calender Years 1970-77 Pursuant to

49 CFR, Part 191 (Individual Accident Reports)

1970 1871 1972 1873 1974 1975 1976 1877

Total Number of Accidents 1,019 1,287 1,203 1,364 1477 1373 1,579 1,996

Deaths 22 45 34 35 24 14 63 38

Inj 218 39 330 352 334 237 368 450
Accidents Resulting from Damage by

OUlSide FOTCES ...cveumrssssesrssssssasssssases 643 788 B4g 874 1,030 081 878 1.168

Deaths. 14 20 16 17 5 26 12

Injuri 152 168 161 225 131 124 162

niside force d other than afion or similar

'Includes some accidents (approximately 20-30 percent) by
earthmoving activities.

For several years, the Department of
Transportatipn (DOT) has identified
excavation damage as a serious pipeline
safety problem. Moreover, the National
Transportation Safety Board (NTSB)
has, on the basis of accident
investigations and special studies,
identified a direct relationship between
effective excavation damage prevention
programs and low excavation damage
rates. However, because the large
majority of damage to gas pipelines
caused by outside forces is the result of
activities by persons engaged in
excavation and other types of
construction who are not under the
control of gas pipeline operators, the
DOT has to this time sought solutions to
the problem of outside force damage
largely through non-regulatory efforts.

For example, in January 1972, the
Department developed a Model Statute
for protection of underground pipelines
and other utilities and encouraged
States and local governments to enact
appropriate laws which would establish
effective procedures incorporating its
features. In essence, this Model Statute
proposed requiring the filing of maps at
a central location showing location of
underground utilities and requiring that
a person could not excavate a street or
demolish a building until that person
examined the maps to determine
whether the proposed excavation or
demolition would take place in an area
shown on the maps. The person °

)

planning the excavation or demolition
would be required to obtain a permit to
undertake such activity conditioned
upon advising the utility operator having
underground utilities in the immediate
area of the planned excavation to
enable the utility operator to mark the
location of that utility and provide
protection for its utility line. The Model
Statute proposed a civil penalty for the
excavator who failed to obtian a permit
within a certain number of days before
the excavation.

The DOT’s 1974 revision to this Model
Statute deleted the requirement for filing
underground utility maps at one
location, In its place, the Model Statute
proposed that anyone proposing to
engage in excavation and other types of
construction be required to notify a
central agency of this intent. The agency
would then advise the utility operators
in the general area of the contractor's
proposed excavation in order that the
utility operator could locate and mark
the location of any lines which might be
damaged by the excavation. Additional
minor revisions were made to the Model
Statute in June of 1977. This latest
version of the Model Statute was
published by the Council of State
Governments in their 1978 publication of
Suggested State Legislation.

As in the past, the Secretary of
Transportation sent a copy of the
revised 1974 Model Statute to all State
Governors including Puerto Rico and the
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Mayor of the District of Columbia, again
encouraging State legislatures to enact
laws which would require and support
pipeline damage prevention programs.

DOT's other nonregulatory efforts
included conducting education and
training programs in coordination with
the States and industry.

In 1975, DOT took regulatory action to
reduce incidents of outside force
damage to the buried lines by
promulgating regulations that
encouraged the establishment of State
and local excavation damage prevention
programs, The Federal gas pipeline
safety standards for marking gas mains
and transmission lines were amended
(Amendment 192-20; 40 FR 13505) by
providing an exception from marking
buried pipelines located in Class 3 or
Class 4 locations where a program for
preventing interference with
underground pipelines is established by
law (§ 192.707(b)(2)(ii)).

DOT's regulatory and non-regulatory
efforts have experienced mixed success.
Some 23 States now have underground
damage prevention legislation or
regulations which have statewide
applicability. Such States as Michigan,
Connecticut, and New York have
enacted comprehensive laws which
apply to all persons engaged in activities
likely to interefere with underground
pipelines and require that these persons
be provided with line marking or other
information necessary to locate the
pipeline before such activities are
initiated. Many utility companies
established a communication system
called a “one-call system" in which a
city, county, or other local jurisdiction or
entity establishes one phone number to
be called by all prospective excavators
to advise pipeline and utility operators
about the location and time of the
intended excavation. Also, utility
operator established “one-call systems”
are now-in operation in 35 States. Of
these programs, less than half have
statewide coverage, and the rest have
localized coverage.

Two studies have examined the
effectiveness of the damage prevention
programs now in operation. A paper
entitled “Excavation Damage Prevention
Laws, The Challenges We Face,"
presented at the 1978 “International
Public Works Congress”, by Barry M.
Sweedler and Charles H. Batten of the
NTSB, made several observations
regarding (1) the effectiveness of one-
call notification systems in reducing
damage to pipelines by outside forces
and (2) the effectiveness of State laws.

Observations regarding State laws
were;

While DOT's alternative requirement that
gas operators have a damage prevention
program mandated by law is having an effect,
the effect is not encouraging. Also, while
many new laws have been passed in the last
two years, these laws are not consistent with
one another, although most began with the
DOT Model Statute. Further, the law passed
by one State contains many exceptions and
loopholes, and its existence has been a
deterrent to the development of meaningful
damage prevention programs, and another
State law fails to provide any meaningful
benefit, other than to provide a shelter for the
gas sytstems from the DOT line marking
requirement,

A DOT study undertaken by IIT
Research Institute (IITRI) of Chicago,
Illinois, determined that several factors
detracted from the effectiveness of
existing programs for the prevention of
damage to pipelines by outside forces.
These included (1) limited geographical
coverage of damage prevention
programs; (2) spotty enforcement of
damage prevention laws; and (3)
frequent absence of utility commission
jurisdiction over municipal or State-
owned facilities.

The above study findings should not
detract from what is significant
evidence of the effectiveness of certain
damage prevention programs in
reducing outside force damage
incidents. For example, the Connecticut
Underground Utility Protection Plan
reduced damages to facilities of
participating utilities by 38 percent
during its first two years of operation;
the Washington Utilities Coordinating
Council of the State of Washington
reduced by 68 percent the number of
damage incidents to underground
facilities per each 100 excavation
notifications it received; the program
operating in Tampa, Florida, reported a
65 percent reduction in excavation
damages during its first year of
operation; a Cleveland, Ohio, system
reported a 45 percent reduction in
damages from 1971 to 1976; two
programs in the State of California, USA
North and USA South, report -
underground damage reductions of 24
percent and 43 percent, respectively;
and the Rochester, New York program,
one of the first systems implemented,
has consistently shown a reduction in
the number of damages to underground
facilities (from 1974 through 1976, this
system showed a 26 percent reduction in
damage to underground facilities).

Notwithstanding the increase in
damage prevention programs throughout
the country and the considerable
success of some, MTB generally agrees
with the findings of the NTSB paper and
the HTRI Study and is specifically
concerned with several problem areas in
the establishment and implementation

of these programs. Since the issuance of
§ 192.707(b)(2)(ii) in 1975, many gas
pipeline operators have argued that this
regulation penalizes those in States or
local areas that will not enact
appropriate law. In those States or local
areas, the operators must mark the
pipeline route since an excavation
damage prevention program has not
been established by law even though the
pipeline operator may have advocated
or supported such a program. These
operators argue that in many states,
such legislation may not be enacted for
several years, if ever. For various
reasons, the number of State or local
areas establishing such excavation
damage prevention programs by law has
slowed in the past couple of years. In
the states that have enacted damage
prevention programs by law, it is often
the case that the enforcement agency of
the State lacks jurisdiction over all
operators in the states and that
enforcement of the law is less than
vigorous. Because of these concerns,
and the less than enthusiastic response
to MTB's past non-regulatory efforts.
MTB believes that a new regulatory
approach for solving the outside force
damage problem is necessary to better
ensure the public safety.

MTB proposes to meet this need by
establishing a new § 192.614 which
would require each operator of a gas
pipeline in a class 3 or 4 location to
establish and carry out an outside force
damage prevention program that meets
minimum performance criteria. The
proposed criteria are factors that MTB
believes are essential for a successful
outside force damage prevention
program. The proposal would allow a
gas pipeline operator to achieve full or
partial compliance with the proposed
requirements by complying with
applicable State or local laws which
require action that meets the proposed
criteria; or through active participation
in a voluntary association which has a
program to reduce the incidence of
excavation damage to buried pipelines
that meets the proposed criteria.

Discussion of Criteria

MTB believes that limiting the scope
of the proposed damage prevention
program to operators of pipelines in
Class 3 or 4 locations will produce the
greatest benefits at the least cost §
because of the high density of
population and the larger amount of
excavation activities occurring in these
areas. For example, the IITRI Study
shows that the percentage of reportable
leaks that resulted in the rupture of pipe
ignition of gas, explosion, or secondary
explosions, is much higher in gas
distribution systems, which are located
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mostly in Class 3 or 4 locations. The
study also shows that the probability of
injuries and fatalities resulting from
reportable leaks is considered higher in
gas distribution systems.

The NTSB paper, the IITRI study, and
MTB'’s analysis of successful damage
prevention programs (e.g., Connecticut
Underground Utility Protection Plan,
Washington Utilities Coordinating
Council, USA North and USA South, in
the State of California, and the
Rochester, New York program) show
that where an operator has a well
defined written damage prevention
program which is well publicized,
provides a means for an inquirer to
receive needed information concerning
pipelines at the time of initial contact,
and provides quick response in locating
and marking his pipeline, that the
program is successful in reducing the
damage to pipelines by outside forces.
From MTB's analysis of accident reports
and from NTSB's reporis on pipeline
accidents, MTB believes that a damage
prevention program should have the
means of furnishing an inquirer at the
initial contact with the following
information: if there is a pipeline located
in the area of proposed excavation
activities; the general location of any
pipeline in the area; the approximate
depth, size, operating pressure, and type
of material of the pipeline; the time
frame in which the pipeline will be
located and marked; and the type of
marking which will be used.

Also, accident reports and NTSB's
reports show that in excavation
activities, damage can occur to pipelines
which may be remote from the actual
area of contact with the pipeline, such
as pulling a pipeline loose from a joint
or coupling, and that disturbing of the
soil around the pipeline can lead to
future erosion of the soil and remove the
supporting bed of the pipeline.
Therefore, MTB believes that it is
necessary for the operator to inspect the
pipeline, during and after excavation
activities, to ensure the pipeline's
integrity.

By keeping a record of the date of
each inquiry, the name and address of
each inquirer, and the operator's
response, the operator will be able to
determine which excavators are
cooperating with his program, which
ones need further encouragement to
cooperate, and by comparing the record
with the analysis ofthe leak reports, be
able to determine which excavators are
causing the most incidents or damage to
his pipelines. MTB believes that an
analysis of the leak reports required by
49 CFR Part 191 and correlation of these
with the record of inquiries received

from excavators will provide a basis for
determining the effectiveness of the
operator's damage prevention program
and provide the operator with the
information necessary to effect changes
in his program to increase its_
effectiveness.

MTB believes that the adoption of
§ 192.614 as proposed would obviate the
need for the marking requirements of
§ 192.707 in Class 3 or 4 locations. Since
the purpose of marking pipelines is for
the purpose of identifying the location of
the pipeline to prevent damage to the
pipeline by outside forces, and the
proposed § 192.614 is considered a
better means of accomplishing this,
there would be no need to continue the
reguirements of § 192.707 for Class 3 or 4
locations.

Issue

MTB invites comments on the extent
to which the requirements of this
proposal should apply to those
operators who own or have control over
the property transversed by the
operator's pipelines. For example, such
ownership or control could affect the
need to notify excavators about the
existence of a damage prevention
program since, in most cases,
excavators would have to seek the
operator's approval to enter the
property. Should trailer park owners,
liquefied petroleum gas #perators, or
municipal owned gas distribution
systems be required to meet all the
requirements of this proposal? If not, to
what extent should they be exempt?

MTB is considering making these
proposed amendments effective one
year from the date the final rule is
published in the Federal Register.

Note.—A Draft Evaluation of the impact is
in the docket for this proceeding in
accordance with Departmental proceeding for
improving regulations (44 FR 11034). MTB has
determined that this document does not
contain a major proposal requiring
preparation of a regulatory analysis under
DOT procedures.

A copy of the Sweedler/Batten paper
and the IITRI study is in the docket.
Also, a copy of the IITRI Study may be
obtained from the National Technical
Information Service, Springfield,
Virginia 22161.

In consideration of the foregoing, MTB
proposes to amend Part 192 of Title 49 of
the CFR by

1. Adding a new § 192.614 to read as
follows:

§ 192.614 Damage Prevention Program.
(a) Each operator of buried pipelines
in Class 3 or 4 locations shall carry out,
in accordance with this section, a
written program to prevent damage to

those pipelines by excavation and
demolition activities. For the purpose of
this section, “excavation or demolition
activities” include excavation, blasting,
demolition, boring, tunneling,
backfilling, and other earth moving
operations.

(b) Except as provided by paragraph
(c), each operator of buried pipelines in
Class 3 or 4 locations must do the
following under the program required by
paragraph (a):

(1) Determine semiannually, through _
appropriate means including the use of
available State and local records, the
names of persons who are normally
engaged in excavation or demolition
activities in the areas in which the
pipelines are located.

(2) Prepare a notice that urges persons
to telephone or otherwise notify the
operator before beginning any planned
excavation or demolition activities,
regardless of the location of the
activities. The notice must, at least
semiannually, be sent to each person
identified under paragraph (b)(1) of this
section and conspicuously published in
a newspaper with general circulation in
the area in which pipelines are located.

(3) Provide a means of receiving
notice of planned excavation or
demolition activities.

4) Upon receiving a notice of planned
excavation or demolition activities,
provide the following information to the
person giving notice:

(i) Whether there are pipelines in the
area of planned excavation or
demolition activities that could be
harmed by the activity; and

(ii) With regard to each pipeline that
could be harmed—

(A) The general location, approximate
depth, diameter, material, and actual
operating pressure of the pipeline; and

(B) The type of temporary marking
that will be provided under paragraph
(b)(5)(1) of this section and when that
marking will be provided.

(5) After receiving notice of planned
excavation or demolition activities that
could harm buried pipelines:

(i) Temporarily mark the approximate
location of the pipelines before the
activities begin;

(ii) Inspect the pipeline and its support
for damage during and after the
activities; and

(iii) Keep a record of the date and
time the notice is received, the name
and address of the person giving notice,
and the operator's response.

(c) An operator of buried pipelines in
Class 3 or 4 locations need not meet the
requirements of paragraph (b) to the
extent that—State law, local law, or
participation in a voluntary association
requires the operator to participate in a
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damage prevention program which
essentially meets the requirements of
paragraph (b).

(d) Each operator of buried pipelines
in Class 3 or 4 locations shall— >

(1) Determine annually, based on
reports filed under Part 191 of this
chapter, whether its damage prevention
program carried out under either
paragraph (b) or paragraph (c) is
reducing the incidence of damage to
such pipelines caused by excavation or
demolition activities; and

(2) If the damage incidence is
increasing, or remaining at an
unreasonably high level, take actions to
improve the effectiveness of the
program.

§182.707 [Amended]

2. By revising paragraph (2) of
§ 192.707(b) to read "“In Class 3 or 4
Locations,"

AUTHORITY: (49 CFR U1.5.C. 1672; 49 CFR,

Part 1.53(a), Appendix A of Part 1 and

Paragraph (b)(2) of Appendix A to Part 106)
Issued in Washington, D.C., on November

7,1979,

Cesar De Leon,

Associate Director for Pipeline Safety

Regulation, Materials Transportation Bureau.

[FR Doc. 70-35085 Filed 11-14-79: 8:45 am|

BILLING CODE 4910-60-M
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DEPARTMENT OF AGRICULTURE
Federal Grain Inspection Service

Official Designation of the Omaha
Grain Inspection Service, Inc., Omaha,
Nebr., and Proposal of Geographic
Area

AGENCY: Federal Grain Inspection
Service.

ACTION: Notice and Request for
Comments.

SUMMARY: This notice announces the
designation of the Omaha Grain
Inspection Service, Inc., Omaha,
Nebraska, as an official agency to
perform official inspection services
under the authority of the United States
Grain Standards Act, as amended. This
notice also proposes a geographic area
within which that agency will operate.
pATE: Comments to be postmarked on or
before December 31, 1979,

FOR FURTHER INFORMATION CONTACT: |.
T. Abshier, Director, Compliance
Division, Federal Grain Inspection
Service, United States Department of
Agriculture, Washington, D.C. 20250,
(202) 447-8262.

SUPPLEMENTARY INFORMATION: Omaha
Grain Inspection Service, Inc. (the
“Agency"), 1905 Harney Street, Omaha,
Nebraska 68102, made application
pursuant to Section 7 of the United
States Grain Standards Act, as amended
(7 US.C. 71 et seq.) (the “Act”), to be
officially designated under the Act, to
perform official inspection services, not
including official weighing.

The Federal Grain Inspection Service
(FGIS) has conducted the required
investigation of the Agency which
included an onsite review of its
inspection point (hereinafter “specified
service point”) and the Agency was
deemed eligible for designation to
perform official inspection services
(other than appeal inspection), not
including official weighing. The Agency

was granted an interim designation
effective November 20, 1978. A
document designating the Agency as an
official agency was signed on February
1, 1979. The Agency is responsible for
providing official grain inspection
functions under the Act, replacing those
official grain inspection functions
previously provided by the Omaha
Grain Exchange. The designation also
included an interim assignment of
geographic area within which the
official Agency will provide official
inspection services,

Note.—Section 7(f)(2) of the Act provides
that not more than one official agency shall
be operative at one time for any geographic
area as determined by the Administrator,

The geographic area assigned on an
interim basis pending final
determination in this matter is:

Bounded: on the North by Nebraska
State Route 91 from the western
Washington County line east to U.S.
Route 30; U.S. Route 30 east to the
Missouri River; the Missouri River north
to Iowa State Route 175; State Route 175
east to State Route 37; State Route 37
southeast to the eastern Monona County
line;

Bounded: on the East by the Monona
County line south; the southern Monona
County line west to State Route 183;
State Route 183 south to the northern
Pottawattamie County line; the
Pottawattamie County line east; the
eastern Pottamwattamie County south;
the southern Pottawattamie County line
west to M47; M47 south to State Route
48; State Route 48 south to the southern
Montgomery County line;

Bounded: on the South by the
Montgomery County line west; the
southern Mills County line west to
Interstate 29; Interstate 29 north to U.S.
Route 34; U.S. Route west to the
Missouri River; the Missouri River north
to the southern Sarpy County line in
Nebraska; the Sarpy County line west;
the southern Saunders County line west
to U.S. Route 77; and

Bounded: on the West by U.S. Route
77 north to the Platte River; the Platte
River southeast to the northern Douglas
County line; the Douglas County line
east to the western Washington County
line; the Washington County line
northwest to Nebraska State Route 91.

In addition, the following locations
which are outside of the foregoing
contiguous geographic area and are to
be serviced by the Agency shall be

considered as part of the Agency’s
geographic area: Murren Grain, Elliot,
Iowa, in Montgomery County; Hemphill
Feed & Grain and Hansen Feed & Crain,
Griswold, Iowa, in Cass County;
Fremont Company Coop, McPaul, lowa,
in Fremont County; Lincoln Grain,
Murray, Nebraska, in Cass County;
Farmers Coop Business Association,
Rising City, Nebraska, in Butler County;
and Farmers Coop Business Association,
Shelby, Nebraska, in Polk County.

An exception to this geographic area
is the following location situated inside
the Agency's area which has been and
will continue to be serviced by Fremont
Grain Inspection-Department, Inc.,
Fremont, Nebraska: Farmers
Cooperative and Krumel Grain and
Storage, Wahoo, Nebraska, in Saunders
County.

A specified service point for the
purpose of this notice is a city, town, or
other location specified by an agency for
the conduct of official inspections and
where the agency or one or more of its
licensed inspectors is located. In
addition to the specified service point
within the geographic area, the Agency
will provide official inspection services
not requiring a licensed inspector to all
other areas within its geographic area.

Interested persons may obtain the
address of the specified service point
and a map of the proposed geographic
area for the Agency from the Delegation
and Designation Branch, Compliance
Division, Federal Grain Inspection
Service, United States Department of
Agriculture, Washington, D.C. 20250,
(202) 447-8525.

Publication of this notice does not
preclude future amendment of this
designation consistent with the
provisions and objectives of the Act.

This Agency has been performing
official inspection services within the
proposed geographic area since
November 1978. The boundaries thereof
are known by persons affected, do not
impose significant new restrictions or
obligations, and have limited public
affect. Therefore, the comment period
shall be limited to 45 days.

Interested persons are hereby given
opportunity to submit written views or
comments with respect to the
geographic area proposed for
assignment to this Agency. All views
and comments should be submitted in
writing to the Office of the Director,
Compliance Division, Federal Grain
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Inspection Service, United States
Department of Agriculture, Washington,
D.C. 20250. All materials must be
postmarked not later than December 31,
1979. All materials submitted pursuant
to this notice will be made available for
public inspection at the Office of the
Director during regular business hours (7
CFR 1.27(b)). Consideration will be
given to the views and comments so
filed with the Director and to all other
information available to the U.S.
Department of Agriculture before final
determination of the assignment of
geographic area is made,
(Secs. 8, 8, 27, Pub. L. 94-582, 90 Stat. 2870,
2875, 2889 (7 U.S.C. 79, 79a, 74 note))

Done in Washington, D.C. on November 9,
1979.
L. E. Bartelt,
Administrator.
[FR Dog. 79-35272 Filed 11-14-7%; 8:45 am)
BILLING CODE 3410-02-M

Forest Service

Land and Resource Management Plan,
Inyo National Forest, Fresono, Inyo,
Madera, Mono, and Tulare Counties,
Calif., Esmeralda and Mineral Counties,
Nev.; Intent To Prepare an
Environmental Impact Statement

The USDA-Forest Service will prepare
an environmental impact statement for
the forest plan for the Inyo National
Forest.

This forest plan is one of eighteen
currently being developed in the Pacific
Southwest Region. The development of
these several forest plans and the
regional plan is starting simultaneously
in order to facilitate the identification of
issues to be addressed. Forest planning
will be completed after adoption of a
regional plan.

This forest plan will provide policy
and program direction for all National
Forest System lands under the
administration of the Forest Supervisor.

The Forest Plan will:

(a) Briefly describe the major public
issues and management concerns,

(b) Briefly describe the lands and
resources of the Inyo National Forest,

(c) Identify the goals and objectives of
management,

(d) Describe the expected types and
amounts of goods, services, or uses—by
decades,

(e) Identify the proposed vicinity,
timing, standards, and guidelines for
proposed and probable management
activities,

(f) Identify monitoring and evaluation
criteria,

(8) Refer to information used in plan
development, and

(h) Identify the persons who
participated in the development of the
plan, including a summary of their
qualifications.

The issues expected to be discussed =

in the development of this plan include
but are not limited to:

(a) The kinds and amounts of goods,
the services to be produced, and the
uses to be permitted on the National
Forest Systems lands,

(b) The public costs of providing these
goods and services, and

(c) The physical, biological, economic
and social effects associated with the
production of goods and services.

The Forest plan will be selected from
a range of alternatives which will
include at least:

(a) A “no action"” alternative which
represents continuation of the present
management direction,

(b) One or more alternatives
formulated to respond to major public
issues and management concerns,

As an early step in the planning,
Federal, State, and local agencies,

. organizations, and individuals who may

be interested in, or affected, by, the
adopted plan, will be invited to
participate in:

(a) Identification of the issues to be
addressed,

(b) Idenitication of those issues to be
analyzed in depth, and

(c) Elimination from detailed study
those issues which are not significant, or
which have been covered by prior
environmental review, or are not within
the scope of this Forest Plan.

To accomplish this public meetings
will be held: December 5, 1979, Tri
County Fairgrounds Home Economics
Building, Bishop, California 1:30-4:00
p.m. and 7:30-9:30 p.m.

Written comments and suggestions
about these items are encouraged. To be
most useful, they should be received by
the Forest Supervisor before January 7,
1980. The kind of additional public
participation opportunities has not yet
been determined. It will vary as the
planning progresses and will be
responsive to issues and concerns
identified during the meetings listed
above.

The estimated date for distribution of
the draft environmental impact
statement is January 1983. Following a
three month public review period, a final
environmental impact statement will be
prepared and distributed in
approximately July 1983.

For further information about the
planning project, or the availability of
the environmental impact statements, or
other documents relevant to the
planning process, confact:

Oliver F, A. Sapousek, Land Management
Planner, Inyo National Forest, 873 North
Main Street, Bishop, California 93514, 714-
873-5841.

Dated: November 5, 1979,

Zane G. Smith, Jr.,

Regional Forester, Pacific Southwest Region.

[FR Doc. 79-35184 Filed 11-14-79; 8:45 am)

BILLING CODE 3410-11-M 3

CENTRAL INTELLIGENCE AGENCY
Privacy Act o; 1974; Amended
‘Records Systems

AGENCY: Central Intelligence Agency.

ACTION: Proposed Records Systems
Amendment.

SUMMARY: The Central Intelligence
Agency proposes to amend three
records systems. The Agency's systems
of records affected by these proposed
amendments were most recently
promulgated in the Federal Register at
Vol. 42, No. 184, pp. 4805048074,
September 22, 1977.

DATES: All written comments received
by the Central Intelligence Agency will
be considered before final notice is
promulgated in the Federal Register.
These must be received by January 7,
1980.

ADDRESS: Interested persons are invited
to participate in the formulation of these
amendments by submitting such written
data, views, or comments as they may
desire to: Chief, Information and Privacy
Division, Central Intelligence Agency,
Washington, D.C. 20505.

FOR FURTHER INFORMATION CONTACT:
Mr. George W. Owens, Chief,

_Information and Privacy Division,

Central Intelligence Agency,
Washington, D.C. 20505; phone (703)
351-7486.

SUPPLEMENTARY INFORMATION:
Adoption of the proposed amendments
would permit the correct title
identification of the record system
manager for Privacy and Freedom of
Information Acts Requesters records
system, CIA-21. Adoption of an
amendment to Applicant Files records
system, CIA-30, would permit an
anticipated reduction of records in this
system. The retention of applications
from individuals seeking employment
with the Agency would be affected.
Implementation of a change in the
Psychological Test Data Files, CIA-37,
would alter the time unsuccessful
applicant files were kept, and would
bring this records system into
conformity with the Records Control
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Schedule as approved by the National

Archives and Records Service.

Clifford D. May, Jr.,

Acting Deputy Director for Administration,
1. In CIA-21, the system managers

title is revised:

CIA-21

SYSTEM NAME:

Privacy and Freedom of Information
Acts Requesters. ;

Ll * - - -

SYSTEM MANAGER(S) AND ADDRESS:

Chief, Information and Privacy
Division, Central Intelligence Agency,
Washington, D.C. 20505

* - - » -

2. In CIA-30, the “Retention and
disposal” section is revised to read as
follows:

CIA-30

SYSTEM NAME:
Applicant Files.

- * »

RETENTION AND DISPOSAL:

Applications rejected in the initial
review because they do not meet
requirements for Agency employment
will be returned to the applicant without
creating any record. Applications which
appear to meet requirements for Agency
employment, but which are
subsequently rejected, are retained for
two years and then destroyed by
burning or pulping. Files on applicants
who may be of interest at a later date
are retained indefinitely.

3. In CIA-37, the “Retention and
disposal" section is revised to read as
follows:

CIA-37
SYSTEM NAME:

Psychological Test Data Files.
* - - - »

RETENTION AND DISPOSAL:

Files on employees, dependents and
detailees are retained in Headquarters
until retirement or separation at which
time they are retired to the Agency
Records Center, where they are retained
30 years and then destroyed by the
Records Center by burning. Successful
applicants' files are treated the same as
employees. Unsuccessful applicant files
are retained for a period of three years
and then destroyed by burning or
pulping.

[FR Doc. 76-35168 Filed 11-14-79; 8:45 am]
BILLING CODE 6310-02-M

CIVIL AERONAUTICS BOARD
[Docket 37019]

Cascade Airways, Inc., Fitness
Investigation; Assignment of
Proceeding
This proceeding is hereby assigned to
Administrative Law Judge Richard M.
Hartsock. Future communications
should be addressed to Judge Hartsock.
Dated at Washington, D.C., November 8,
1978,
Joseph J. Saunders,
Chief Administrative Law Judge.
[FR Doc. 79-35245 Filed 11-14-79; 8:45 am|
BILLING CODE 6320-01-M

[Docket 35936]

Commuter Airlines, Inc., Enforcement
Proceeding; Hearing

Notice is hereby given, pursuant to the
Federal Aviation Act of 1958, as
amended, that a hearing in the above-
entitled proceeding is assigned to be
held on January 8, 1980, at 9:30 a.m.
(local time), in Room 1003, Hearing
Room D, Universal North Building, 1875
Connecticut Avenue, N.W., Washington,
D.C., before the undersigned
Administrative Law Judge.

Dated at Washington, D.C., November 7,
1979.

Elias C, Rodriguez,
Administrative Law Judge.

[FR Doc. 7635244 Filed 11-14-79; 8:45 am]
BILLING CODE 6320-01-M

[Order 79-11-71; Docket 37054]

Eastern Air Lines Caribbean Holiday
Surcharges; Order of Suspension and
Investigation

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C,,
on the 8th day of November 1978.

Eastern Air Lines, Inc., has filed a
tariff, effective December 9, 1979, which
would place a $15.00 surcharge during
the upcoming holiday season on peak
travel in the New York-San Juan/San
Croix/St. Thomas markets. The
surcharges would be effective
southbound from December 15 to the
26th, and northbound from December 30
to January 8. These surcharges would lift
fares outside the applicable zones of
reasonableness and suspend-free zones
established in PS-80.!

' Regulation PS-80, effective September 5, 1678. In
four (authorized) carrier markets like New York-San
Juan, we permit fares up to 110 percent of the
Standard Industry Fare Level to become effective
without justification. The PS-80 zones are broader
in competitive markets than the statutory suspend

Eastern's move followed a similar
filing, effective November 20, 1979, of
American Airlines, Inc., coveling
various Caribbean markets. American
justified the surcharges by establishing a
need for increased revenue to make
economic the running of some 200 extra
sections during the holiday peak. Such
sections are ordinarily empty on their
return leg and, consequently, the highest
attainable load factor for them has been
50 percent.? Fares to Puerto Rico and
Virgin Islands, however, are based on
higher load factor standards.® Moreover,
the fuel to operate these extra sections
may be obtainable, if at all, on the spot
market where prices are substantially in
excess of those built into the current
standard industry fare level, Because we
would do consumers no favor by making
these extra sections uneconomic when
consumers are apparently prepared to
pay the extra costs of operation, we are
permitting the American tariff to become
effective. This is consistent with our
policy in PS80 of permitting rates not
within our zones of reasonableness to
become effective upon proper
justification. We are sympathetic to
peak pricing in general and will not
lightly interfere with a carrier's decision
to recognize the demand characteristics
of a market and provide services and
prices to match.

Eastern's sole justification for
matching American is, however, a
reference to high fuel costs. We
understand that this carrier has not
offered extra sections to accommodate
peak demands in the past, and the
carrier does not contend that it will do
so this season. On this showing, we are
unable to conclude that the carrier
surcharges are reasonable, and the
standards of PS80 require that these
fares be suspended.

On November 2, 1979, the
Commonwealth of Puerto Rico
complained of the Eastern tariffs, though
not American's, for essentially the same
reasons set forth above. Some informal
undocketed protests were also received
against both carriers' actions.

The Board finds that the proposed
surcharges may be unlawful and should
be investigated and pending
investigation should be suspended.

free zones of reasonableness established by the
Airline Deregulation Act in section 1002(d) of the
Federal Aviation Act.

211 is not entirely clear to us why this capacity
has not been utilized for, e.g., cheap charter service.

3In the New York-San Juan markets, a load factor
of 88 percent; in all other mainland-Puerto Rico/
Virgin Islands markets; 60 percent. See our
supplemental opinion and order in the Mainland-
Puerto Rico/Virgin Island Fares Investigation,
Docket 24353, Order 76-8-100, August 18, 1976.
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Accordingly, pursuant to sections 102,
204(a)403, 404 and 1002 of the Federal
Aviation Act of 1958;

1. We institute an investigation to
determine whether the provisions set
forth in Appendix A*hereof, and rules
and regulations or practices affecting
such provisions, are or will be unjust,
unreasonable, unjustly discriminatory,
unduly preferential, unduly prejudicial
or otherwise unlawful; and if we find
them to be unlawful, to act
appropriately to prevent the use of such
provisions or rules, regulations, or
practices; ;

2. Pending hearing and decision by the
Board, we suspend the tariff provisions
specified in Appendix A and defer their
use from December 9, 1979, to and
including March 7, 1980, unless
otherwise ordered by the Board, and
shall permit no changes to be made
therein during the period of suspension
except by order or special permission of
the Board;

3. We shall place copies of this order
in the aforesaid tariff and serve them
upon Eastern Air Lines, Inc.

We shall publish this order in the
Federal Register.

By the Civil Aeronautics Board.®
Phyllis T. Kaylor,

Secretary.
[FR Doc. 78-35248 Filed 11-14-79; 8:45 am)
BILLING CODE 6320-01-M

[Order 79-11-15; Docket 37020, et al.]

Intra-Alaska Service Investigation;
Alaska Airlines, Inc.

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.
on the 1st day of November, 1979,

In the matter of Intra-Alaska Service
Investigation (Docket 37020);
Application of Alaska Airlines, Inc. to
amend its certificate of public
convenience and necessity for Route 138
(Bethel-Kenai-Anchorage/Fairbanks-
Barrow-Prudhoe Bay) (Docket 35868);
Application of Northwest Airlines, Inc.
for amendment of its certificate of public
convenience and necessity (ANC-FAI)
(Docket 36131); Application of Sea
Airmotive, Inc. for a certificate of public
convenience and necessity (Docket
36470); Application of Sea Airmotive,
Inc. for an exemption (Docket 36471).

Order

On June 15, 1979, Alaska Airlines filed
an application and petition for an order
to show cause why its certificate of
public convenience and necessity for

‘Appendix A filed as part of the original
document.
* All Members concurred.

Route 138 should not be amended to
allow service between the coterminal
points Anchorage and Fairbanks, on the
one hand, and the coterminal points
Bethel, Kenai, Barrow and Prudhoe Bay,
Alaska, on the other hand.

In support of its application, Alaska
states that the grant of this authority
will increase passenger convenience by
providing the first single-carrier service
from these points to Portland and San
Francisco, and allowing a resumption of
jet service between Anchorage and
Kenai. In addition, it states that it will
extend its “Super Saver" discount fares
to each of the four new Alaska points
that it is seeking. It further states that
this grant of authority is consistent with
our multiple permissive entry policy.

On July 13, 1979, Wien Air Alaska
filed an answer to Alaska's application
and petition. Wien states that the grant
of this authority will cause diversion on
two subsidy-eligible routes and that the
Federal government will be required
under the Airline Deregulation Act to
increase its subsidy payments so as to
make up for the loss caused by the
diversion. It further argues that this
award, in combination with the grant of
pending applications for authority over
some of its other routes, will produce
such a great loss of revenue as to imperil
it ability to discharge its certificate
obligations. Wien also argues that the
Alaska Airlines application should be
denied because Alaska has not supplied
the economic data and analysis required
of a Subpart Q application. If we do not
reject the application, it states that it
should be heard by an administrative
law judge for an Initial Decision because
any proposed grant of Alaska's
application would require detailed
findings as to the impact upon the
Federal Treasury, Wien, and the Alaska
transportation system.

On September 26, 1979, Wien filed
and amendment to its answer in which
it argues that the Alaska application
should be set for hearing. It states that
Alaska Airlines and its management
team have unlawfully acquired more
than 20 percent of Wien's outstanding
stock, and that this action is sufficiently
serious to warrant an investigation into
whether Alaska Airlines is fit to receive
additional authority. On October 2, 1979,
Alaska filed an amendment to its
answer in which it argues that its fitness
is not put into issue by its prior effort to
acquire control of Wien.

On July 13, 1978, Northwest Airlines
filed an application and a petition for an
order to show cause why its certificate
of public convenience and necessity for
Route 3 should not be amended to allow
service between Anchorage and
Fairbanks, and filed a motion to

consolidate its application with Alaska's
application.

In support of its application,
Northwest states that the grant of the
authority that it requests is consonant
with the Airline Deregulation Act's
objective of placing maximum reliance
on competition, which will in turn
benefit the traveling public.

We have received no answers in
response to Northwest's application,
petition or motion to consolidate.

On August 28, 1979, Sea Airmotive
filed an application and a petition for an
order to show cause under Subpart Q for
issuance of a certificate of public
convenience and necessity for the routes
which it is currently authorized to serve
as a Part 298 air taxi and an intra-state
carrier. On the same date it filed an
application for an exemption for those
routes.

In support of its application and
petition, Sea Airmotive states that
certificate status will enable it to
transport interstate passengers and to
carry mail, two functions which it claims
it is unable to undertake in its current
position. It further alleges that with CAB
certification it will be able to secure
loans more easily, obtain a more
favorable listing in the OAG, and
develop and expand competitive
services to the benefit of the traveling
public.! Finally, it states that there are
no material issues as to either its fitness
or the consistency of its application with
the public convenience and necessity
which warrant a hearing.

Sea Airmotive states that the award
of an exemption pending the outcome of
certification proceedings is in the public
interest, inferring that under exemption
authority it will be able to carry
interstate passengers and mail which it
is precluded from doing now. It points to
its unsuccessful efforts to obtain Federal
operating authority—efforts which have
been hampered through no fault of its
own—such as the Alaska Service
Investigation, Docket 20826, and
apparently regards the award of
exemption aunthority as a first step in
securing certificate authority.

-~ On September 25, 1979, Wien filed

answers to Sea Airmotive’s application,
petition and exemption request. Wien
requests that a hearing be held on the
issues of Sea Airmotive's fitness to
receive certificate authority and the
consistency of its application with the
public convenience and necessity.

In both of its answers, Wien states
that certification of Sea Airmotive will
not provide it with any greater operating
rights than it currently possesses, since

! Sea Airmotive further requests that it be
permitted to retain air taxi status after certification.
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it can now carry interstate passengers
and mail. However, since certification
will bring with it the right to transport
mail under a service mail rate, Wien
states that the diversion which it would
experience on its mail routes will cause
its subsidy needs to increase, and the
competition on its mainline routes—
which support its bush operations—will
render it unable to carry out its
certificate obligations.

Wien further states that, since Sea
Airmotive is an uncertificated carrier, its
fitness has never been adjudicated
before the CAB, and there exist fitness
questions which must be dealt with
before Sea Airmotive can receive
authority.

On October 4, 1979, Sea Airmotive
filed replies to Wien's answers in its
certification and exemption dockets.?In
its replies, it alleges that Wien has not
brought forth any issues which warrant
a hearing for their resolution; Wien
presents pre-deregulation arguments,
such as diversion and protectionism,
which do not have merit here; Wien is
requesting a hearing only in order to
delay Sea Airmotive's certification; and
there is an immediate public need which
the award of exemption authority can
satisfy.

On October 5, 1979, the U.S. Postal
Service filed a consolidated answer to
the applications of Sea Airmotive in
which it supports Wien's position that
the exemption should be denied and
that a hearing should be held. On
October 12, 1979, Sea Airmotive filed a
reply in which it stated that the Postal
Service raised insufficient and incorrect
agruments to support its hearing
request.®

We have decided to set the
applications of Alaska, Sea Airmotive
and Northwest for a formal hearing
before an administrative law judge, and
institute the Intra-Alaska Service
Investigation, Docket 37020.

Section 102(a)(4) of the new Act
directs us to place “maximum reliance
on competitive market forces and on
actual and potential competition (A) to
provide the needed air transportation
system, and (B) to encourage efficient
and well-managed carriers to earn
adequate profits and to attract capital."
We have held that, as a rule, we will not
consider diversion from incumbent
carriers to be a significant factor in
determining whether to grant route
awards. As we noted in the Oakland

2Sea Airmotive’s reply in Docket 36470 was
accompanied by a motion for leave to file an
unauthorized document. We grant that motion,

= The Postal Service's answer and Sea
Airmotive's reply were accompanied by motions for
leave to file an untimely document. We grant these
motions,

Service Case, “diversion will not be of
decisional significance unless it
threatens an affected carrier's ability to
perform its certificate obligations, or
will necessarily result in termination of
essential services which will not be
replaced by an applicant or by other
carriers.” * Wien, the incumbent carrier
in most of the markets involved, alleges
that the first of these adverse effects
will result from the certification of
additional carriers in more of its
markets. We are also dealing with the
state of Alaska, which presents us with
circumstances that are not present to the
same degree in the Lower 48, As a
result, we find that there may be
“unusual factual circumstances" *
present her which warrant a hearing for
their resolution.

We recognize that we have already
awarded competitive authority to
Alaska and Great Northern for other
Wien routes in the Northwest Alaska
Service Investigation.® In the hearing
held before Administrative Law Judge
Frank M. Whiting, Wien raised
diversion arguments similar to those ~
raised here. Judge Whiting held,
however, that Wien did not sustain its
burden of proving that diversion would
be so great that it would be unable to
perform its certificate obligations, and
we affirmed that aspect of the Judge's
decision.®

Here, however, Wien argues that the
compbination of the awards in that case,
plus those sought here and those
elsewhere at issue, will result in a level
of diversion which rises to a significant
factor for decision. These allegations are
made against a background of a steadily
weakening financial position. For the
vear ended September 30, 1978, its
operating profit without subsidy was
$2,123,585. This figure dropped to
$1,698,169 for the year ended December
30, 1978, and to $340,142 for the year
ended March 31, 1979. For the year
ended June 30, 1979, it suffered an
operating loss of $240,117. Its operating
profit with subsidy has likewise shown
a steady decline from $4,040,749 for the
year ended September 30, 1978, to
$1,451,754 for the year ended June 30,
1979.7 Moreover, Wien has experienced
difficulties in taking advantage of our
liberal route policies not experienced by
other carriers. The range of its largest

3Order 78-4-121, April 19, 1978, p. 15.

* Improved Authority to Witchita Case, et al.,
Order 78-12-106, December 14, 1978.

5Order 79-8-132, August 24, 1979.

¢ Order 79-8-132, Augus! 24, 1978, affirming the
Initial Decision of Administrative Lew Judge Frank
M. Whiting, Northwest Alaska Service
Investigation, Docket 31571, October 26, 1879, pp.
48-49.

"CAB Form 41.

aircraft, the 737, sharply limits the
Alaska-lower U.S. markets it can serve,
and in the major Alaska-lower U.S.
market it does serve, Anchorage-Seattle,
it faces sharp competition from carriers
using larger jet equipment, such as the
747, DC-10, 707 and 727.

In light of these special circumstances,
we have decided that Wien should be
given an opportunity to prove that the
award of additional authority in more of
its markets will create the results it
alleges. Even if Wien's allegations of
substantial financial distress are correct
and a loss of revenues may prevent
Wien from fulfilling its certificate
obligations, this should not end the
inquiry. Rather, we expect the
proceeding to resolve the question of
whether the benefits of actual and
potential competition outweigh the
economic harm which would come to
Wien. These benefits may be realized in
the form of improved service to the
Alaska points, a lowered subsidy bill, as
more efficient carriers serve the
subsidized routes, and the general
benefits of competitive service to the
traveling public which may result from
multiple awards, not withstanding
Wien's decline.

We believe that the question of Sea
Airmotive's fitness should be explored
in a formal hearing, in line with our
policy in cases of initial certification.®

Finally, we have decided to deny Sea
Airmotive's exemption request. While
we recognize the difficulties inherent in
providing air service in Alaska, Sea
Airmotive has not persuaded us that
there is an immediate public need to be
satisfied by granting it exemption
authority, since it can currently serve all
the points named in its application as an
air taxi or intra-state carrier.

Sea Airmotive alleges in both its
exemption request and petition for an
order to show cause that certification
will enable it to carry interstate
passengers and mail. However, as Wien
correctly notes in its answers to both the
petition for an order to show cause and
the exemption request, Sea Airmotive
currently can enter into interline
agreements with certificated carriers
and can transport persons and property
moving in interstate commerce.®
Exemption authority will not broaden
this right. Nor will exemption authority
create any greater entitlement to carry
mail than Sea Airmotive currently holds.

*We are interested in reducing the burden of this
proceeding on Sea Airmotive, a small carrier, to the
necessary minimum and we urge the administrative
law judge to exercise his discretion to that end. We
note that Sea Airmotive has already filed extensive
material going to its fitness and we see no reason
why any of this data should be duplicated.

9Section 401(d)(4)(A)(ii).
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The Postal Service has statutory
authority to contract for the services of
an air taxi if it deems the certificated
carrier's services to be inadequate.'®
While a certificated carrier may carry
mail under a service mail rate (ie,
deliver mail on a piecemeal basis and
receive the prescribed rate from the
Postal Service) and an air taxi cannot,
the award of exemption authority will
not place an air taxi in the position of a
certificated carrier with respect to the
carriage of mail.™*

We expect this case to proceed
expeditiously. Under the Deregulation
Act, applicants are entitled to
processing of their applications within
eleven months. Consequently, we are
invoking the procedural deadlines of
Subpart Q of our Procedural Regulations
so that an initial decision must be issued
within 150 days of the service date of
this order.

Accordingly, 1. We institute a
proceeding to be known as the /nira-
Alaska Service Investigation, Docket
37020, to be set down for hearing before
an administrative law judge of the Board
at a time and place to be designated
later;

2. We include the following issues in
this proceeding: :

(a) Is it consistent with the public
convenience and necessity to grant the
applications of Alaska Airlines,
Northwest Airlines, and Sea Airmotive?

(b) Are the applicants fit, willing and
able to receive the certificate authority
they seek?

(c) If so, what terms, conditions and/
or limitations should be placed on the
operations of such carriers?

3. The authority granted in this
proceeding shall be ineligible for section
406 subsidy;

4. The following are made parties to
this proceeding: Alaska Airlines,
Northwest Airlines, Sea Airmotive and
Wien Air Alaska;

5. We consolidate the applications of
Alaska Airlines in Docket 35868,
Northwest Airlines in Docket 36131, and
Sea Airmotive in Docket 36470, to the
extent that they conform to the scope of
the issues as stated above, into Docket
37020; otherwise we dismiss them
without prejudice;

6. Applications, motions to
consolidate, and petitions for

1930 U.S.C. 5402(c). See a/so 14 CFR 298.35.

''Sea Airmotive cites Altair's exemption in the
Norfolk-Washington, D.C. market as an example of
& commuter receiving exemption authority in a
market which it can serve in its commuter status.
We granted the exemption in Altair's case because
the carrier felt that certification will help it gain
access to National Airport and, since the market in
issue had recently lost significant service, we
decided to do all in our power to encourage new
entry,

reconsideration of this order shall be
filed 20 days from the date of adoption
of this order and answers shall be filed
15 days thereafter; -

7. We deny the petitions to Sea
Airmotive and Alaska for an order to
show cause, in Dockets 6470 and 36868,
respectively;

8. We deny Sea Airmotive's
application for an exemption in Docket
36471; \

9. We deny Northwest's motion to
consolidate its application in Docket
36131 into Docket 35868; and

10. We shall serve a copy of this order
on the persons listed in the attached
appendix.!?

This order will be published in the
Federal Register.

By the Civil Aeronautics Board. 11
Phyllis T. Kaylor,

Secretary.
[FR Doc. 79-35247 Filed 11-14-79; 8:45 am]
BILLING CODE 6320-01-M

[Order 79-11-865]

Sky West; Temporary Subsidy Rate
AGENCY: Civil Aeronautics Board.
ACTION: Summary of Order 78-11-65
which establishes Sky West's temporary
subsidy rate at $305,000 annually from
June 1, 1979, through May 31, 1981,
inclusive, and at $277,150 for the year
ending May 31, 1982,

SUMMARY: On July 31, 1979, Sky West
petitioned the Board to establish its
subsidy rates on both a temporary and
final basis. In support of its request, Sky
West stated that subsidy was necessary
to provide adequate service to its two
eligible points—Cedar City, Utah, and
Page, Arizona. On October 186, 1979, the
Board adopted Order 79-10-92 which
proposed to set Sky West's temporary
subsidy rate at $197,345 annually for the
three-year period. On October 24, 1979,
Sky West objected to Order 79-10-92,
claiming that the Board had overlooked
certain expenses in computing the
proposed temporary subsidy rate. In
Order 79-11-65, the Board agreed with
the carrier, and revised the subsidy rate
accordingly. A final rate will be set ata
later date.

FOR FURTHER INFORMATION CONTACT:
John R. Hokanson or James M. Craun,
Jr., Bureau of Domestic Aviation, Civil
Aeronautics Board, 1825 Connecticut
Avenue, NW., Washington, D.C, 20428,
202-673-5368.

The complete text of Order 79-11-65
is available from our Distribution

** Appendix filed as part of the original document,
3 All Members concurred.

Section, Room 518, 1825 Connecticut
Avenue, NW., Washington, D.C. Persons
outside the metropolitan area may send
a postcard request for Order 79-11-65 to
the Distribution Section, Civil
Aeronautics Board, Washington, D.C.
20428.

By the Civil Aeronautics Board, November
7,1979.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 7935246 Filed 11-14-79; 8:45 am]
BILLING CODE 6320-01-M

CIVIL RIGHTS COMMISSION

Alaska Advisory Committee; Agenda
and Notice of Open Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the Alaska
Advisory Committee (SAC) of the
Commission will convene at 3:00 p.m.
and will end at 6:00 p.m., on November
30, 1979, at the Alaska Board Room,
United Bank Alaska, 645 G Street,
Anchorage, Alaska.

Persons wishing to attend this open
meeting should contact the Committee
Chairperson, or the Northwestern
Regional Office of the Commission, 915
Second Avenue, Room 2852, Seattle,
Washington 98174.

The purpose of this meeting is
program planning—employment follow-
up.

This meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., November 9,
1979.

John I Binkley,

Advisory Committee Management Officer.
{FR Doc. 79-35276 Filed 11-14-79; 8:45 am]

BILLING CODE 6335-01-M

Alaska Advisory Committee; Agenda
and Notice of Open Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the Alaska
Advisory Committee (SAC) of the
Commission will convene at 12:00 p.m.
and will end at 3:00 p.m., on November
29, 1979, at the Sheraton Hotel, 401 East
6th Avenue, Anchorage, Alaska,

Persons wishing to attend this open
meeting should contact the Committee
Chairperson, or the Northwestern
Regional Office of the Commission, 915
Second Avenue, Room 2852, Seattle,
Washington 98174.
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The purpose of this meeting is a
subcommittee meeting on Fisheries
Project.

This meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., November 9,
1979.

John L Brinkley,

Advisory Committee Management Officer.
[FR Doc. 79-35277 Filed 11-14-79; 8:45 am)

BILLING CODE 6335-01-M

Tennessee Advisory Committee;
Agenda and Notice of Open Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the
Tennessee Advisory Committee (SAC)
of the Commission will convene at 1:30
p.m. and will end at 5:30 p.m., on
December 7, 1979, at the Hyatt Regency
Knoxville, James Polk Room, 500 Hill
Avenue, Knoxville, Tennessee 37915.

Persons wishing to attend this open
meeting should contact the Committee
Chairperson, or the Southern Regional
Office of the Commission, 75 Piedmont
Avenue NE., Atlanta, Georgia 30303.

The purpose of this meeting is to
review and discuss the SAC proposal
for Affirmative Action Monitoring
Project to be conducted in metropolitan
Knoxville.

This meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., November 8,
1979.

John I Binkley,

Advisory Committee Management Officer.
[FR Doc. 79-35278 Filed 11-14-79; 8:45 am]

BILLING CODE 6335-01-M

lowa Advisory Committee; Agenda and
Notice of Open Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the lowa
Advisory Committee (SAC) of the
Commission will convene at 10:00 a.m.
and will end at 3:00 p.m., on December
11, 1979, at the University of lowa, lowa
Memorial Union, lowa City, lowa 52242.

Persons wishing to attend this open
meeting should contact the Committee
Chairperson, or the Central States
Regional Office of the Commission, 911
Walnut Street, Kansas City, Missouri
64106.

The purpose of this meeting is to
receive reports of the National
Chairpersons conference and Regional

Planning conference; and review of
current program activity.

This meeting will be conducted
pursuant to the provisions of the Rules
and Regulations of the Commission.

Dated at Washington, D.C., November 9,
1979.

John L. Binkley,

Advisory Committee Management Officer.
[FR Doc. 79-35279 Filed 11-14-79; 8:45 am)

BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE
Bureau of the Census

Survey of Retail Sales and Inventories;
Consideration

Notice is hereby given that the Bureau
of the Census is considering a proposal
to repeat in 1980 the Annual Retail
Trade Survey, which has been
conducted each year since 1951 [except
1954) under title 13, United States Code,
sections 182, 224, and 225. This survey is
conducted to collect data covering year-
end inventories and annual sales of
retail trade establishments, This survey,
which would provide data for 1979, is
the only continuing source available on
a comparable classification and a timely
basis for use as a benchmark for
developing retail inventory and sales
estimates.

Information and recommendations
received by the Bureau of the Census
indicate that the data will have
significant application to the needs of
the public, the distributive trades, and
governmental agencies, and that the
data are not publicly available from
nongovernmental or other governmental
sources.

Such a survey, if conducted, shall
begin not earlier than December 31,
1978.

Reports will be required only from a
selected sample of firms operating retail
establishments in the United States,
with probability of selection based on
their sales size. The sample will provide,
with measurable reliability, statistics on
the subjects specified above.

Copies of the proposed forms and a
description of the collection methods are
available upon request to the Director,
Bureau of the Census, Washington, D.C.
20233. :

Any suggestions or recommendations
concerning the subject matter of this
proposed survey will receive
consideration if submitted in writing to
the Director of the Bureau of the Census
on or before December 17, 1979.

Dated: November 9, 1978.
Vincent P. Barabba,
Director, Bureau of the Census.
[FR Doc. 76-35271 Filed 11-14-79; 8:45 am]
BILLING CODE 3510-07-M

Foreign-Trade Zones Board
[Order No. 148]

Approval for Expansion of Foreign-
Trade Zone No. 23, Erie County, N.Y.

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
and the Foreign-Trade Zones Board
Regulations (15 CFR Part 400), the
Foreign-Trade Zones Board (the Board)
adopts the following order:

Whereas, the County of Erie, Grantee
of Foreign-Trade Zone No. 23, located at
the Niagara Frontier Transportation
Authority's Buffalo Marine Terminal on
Lake Erie, has applied to the Board for
authority to expand its zone to include
an additional zone site’in the Town of
Ambherst, Erie County, ten miles from the
existing zone;

Whereas, the application was
accepted for filing on April 23, 1979, and
notice inviting public comment was
given in the Federal Register on April 26,
1979 (44 FR 246186);

Whereas, the additional site is
requested in order to provide zone
facilities for light industrial users and
distributors;

Whereas, an examiner’'s committee
has investigated the application in
accordance with the Board's regulations
and recommends approval; and

Whereas, the Board has found that the
requirements of the Foreign-Trade
Zones Act, as amended, and the Board's
Regulations are satisfied, and that the
approval of the application is in the
public interest;

Now, therefore, the Board hereby
orders that the Grantee is authorized to
expand Foreign-Trade Zone No. 23, in
conformity with the application filed on
April 23, 1979. The Grantee shall notify
the Executive Secretary of the Board for
approval prior to the commencement of
any manufacturing operation within the
new zone site. The authority given in
this Order is subject to settlement
locally by the District Director of
Customs and the District Army Engineer
regarding compliance with their
respective requirements relating to
foreign-trade zones.
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Signed at Washington, D.C., this 2nd day of
November 1979.

juanita M. Kreps,

Secretary of Commerce, Chairman and
Executive Officer, Foreign-Trade Zones
Board.

Attest:

John J. DaPonte,

Executive Secretary.

[FR Doc. 79-35219 Filed 11-14-79; 8:45 am]
BILLING CODE 3510-25-M

National Oceanic and Atmospheric
Administration

Solicitation of Competitive
Applications for Ocean Dumping
Grants

AGENCY: Department of Commerce,
National Oceanic and Atmospheric
Administration, Office of Oceanic and
Atmospheric Services, National Ocean
Survey.

ACTION: Notice.

Industry and Trade Administration

Management-Labor Textile Advisory
Committee; Public Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act, 5
U.S.C. App. (1976), notice is hereby
given that a meeting of the Management-
Labor Textile Advisory Committee will
be held on November 30, 1979, at 10:30
a.m. in Room 4830, Department of
Commerce, 14th & Constitution Avenue,
NW., Washington, D.C. 20230. :

The Committee was established by
the Secretary of Commerce on October
18, 1961 to advise U.S. Government
officials on problems and conditions in
the textile and apparel industry and
furnish information on world trade in
textiles and apparel.

The agenda for the meeting will be as
follows:

1. Review of import trends.

2. Implementation of textile agreements.

3. Report on conditions in the domestic
market.

4, Other business.

A limited number of seats will be
available to the public on a first-come
basis. The public may file written
statements with the Committee before or
after each meeting. Oral statements may
be presented at the end of the meeting to
the extent time is available.

Copies of the minutes of the meeting
will be made available on written
request addressed to the ITA Freedom
of information Officer, Industry and
Trade Administration, Records
Inspection Facility Room 3012, U.S.
Department of Commerce, Washington,
D.C. 20230.

Further infermation concerning the
Committee may be obtained from Arthur
Garel, Director, Office of Textiles, U.S.
Department of Commerce, Washington,
D.C. 20230, telephone 202/377-5078.

Dated: November 8, 1979,
Arthur Garel,
Director, Office of Textiles.
[FR Doc. 78-35170 Filed 11-14-79; 8:45 am)
BILLING CODE 3510-12—M

SUMMARY: This notice solicits
competitive applications for
participation in a specific research
program involving ocean dumping and
following analysts of ecological results.
It is anticipated that awards will be
made in the form of grants by NOAA;
however, should contracts result, they
will be awarded by the Office of
Procurement and ADP Management,
Department of Commerce, in accordance
with Federal Procurement Regulations.
DATES: December 26, 1979, is the closing
date for receipt of applications at the
National Oceanic and Atmospheric
Administration (NOAA) at the
Rockville, MD, address shown below. It
is contemplated that awards of grants
can be made by March 1980.

FOR FURTHER INFORMATION CONTACT:
NOAA, Grants Management Branch,
AD113, 6010 Executive Boulevard,
Rockville, MD 20852, (301) 443-8574.
SUPPLEMENTARY INFORMATION: Please
see the three specific announcements
which follow: (1) Announcement of a
program involving waste disposal at the
106 Dumpsite southeast of New York,
and the Puerto Rico Dumpsite; (2)
Announcement of a program involving
ocean dumping and dredged material
and environmental monitoring of certain
dumping areas (New York Bight, Cape
Henry, and the Mississippi Delta), and
(3) Announcement of a program
involving shallow water ocean dumping
at the Philadelphia dumpsite,

Francis J. Balint,

Acting Director, Office of Management &
Computer Systems.

Announcement 1.—0Ocean Dumping,
Monitoring and Research
Announcement of Competitive Grant
Applications (Deep Ocean Dumping—
106 Dumpsite (southeast of New York)
and the Puerto Rico Dumpsite)

The Ocean Dumping and Monitoring
Division (ODMD) of the National Ocean
Survey, NOAA, announces that
competitive applications for Ocean
Dumping Grants will be accepted until
December 26, 1979, The funds for the
grants are appropriated through Title II,
Section 201 under Pub. L. 92-532, Marine

Protection, Research, and Sanctuaries
Act of 1972.

Scaope of this Program Announcement.
This is one of several announcements
that identify the general objectives and
funding priorities of ODMD for Fiscal
Year 1980. To the extent possible, data
and findings resulting from this
announcement will be published rapidly
to assist State, municipal, and private
parties interested in ocean dumping.

A. Program Purpose. Industrial wastes
will be dumped at the 106 Dumpsite and
the Puerto Rico Dumpsite during 1981.
The purpose of the program is to
determine the ecological consequences
of using these sites for waste disposal.

B. Eligible Applicants. Any public or
private, profit or nonprofit, entity or
individual is eligible to apply for a grant
under this announcement.

C. Available Funds, The ODMD
expects to award $500,000 in
approximately eight new and/or
renewal grants pursuant to this
announcement in Fiscal Year 1980. A
new grant is the initial grant made in
support of the project requested in an
application. A renewal grant continues a
project beyond the period for which the
initial grant was made. The range of the
funds per grant is expected to be from
$50,000 to $100,000. Generally, projects
will be supported for periods of 1 to 3
years. Support for additional time for a
project depends on: (1) Availability of
funds, (2) ODMD's assessment of the
grantee's satisfactory performance on
the project for which the original grant
was awarded, and (3) the likelihood of
the grantee's continued contribution to
the priorities of the ODMD program.

Publication of this announcement
does not obligate ODMD to award any
specific number of grants, or to obligate
the entire amount of funds available or
any thereof,

D. Program Objectives are: 1. To
determine the consequences of ocean
dumping practices on phytoplankton.
Use existing and new data generated in
the laboratory and in the field.

2. Similar to one [1.) above, with
emphasis on members of the Planktonic
community other than phytoplankton.

3. To determine rates and directions
of advection through dumpsites.

4. To determine rates of cross-
pycnocline mixing of industrial wastes.

5. To determine the stability of
organic compounds dumped into the
marine environment as affected by
biotic or abiotic processes.

E. Application Process. Applications
which are late, incomplete, or otherwise
do not conform to the application kit
(Section I} will not be accepted for
review, and applicants will be notified
accordingly. All other applications will
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be subject to a competitive review and
evaluation in accordance with the
established review process (Section G).
If a decision is made to disapprove a
competing grant application, or if funds
are not available to support all
approved competing grant applications,
the applicants will be notified.

F. Criteria for Grant Selection. All
proposals received as a result of this
solicitation will be evaluated by a Grant
Evaluation Board (GEB) in accordance
with the evaluation factors outlined
below. The evaluation factors will be
applied in an identical manner to all
proposals. The following factors will be
given paramount consideration in the
awarding of a grant. Scoring values are
given to indicate to proposers the
relative importance of each of the
evaluation factors.

1. Caretully formulated ble objecti and

the likelihood of ing those objecti 25%

2. The promise of advancing dge in the

marine sciences, 8s applied 1o ocean dumping re-

search and itoring 30%

3. The qualifications, experi and

to the proposal of the principal investigators and

supporting staff 25%

4. Facilities and exp of app 15%

5. Cost effectn of the cost prop: 5%
100%

G. Application Review Process. All
eligible applications submitted by the
deadline date (Section H) will be
reviewed and ranked by a GEB
composed of a minimum of three
Federal agency staff members with
expertise in ocean sciences. The grant
awards will be made by the NOAA
Grants Officer approximately 3 months
from the closing date for receipt of
applications.

H. Closing Date for Receipt of
Applications. The closing date for
receipt of applications is December 26,
1979. An application will be considered
to have arrived if: (1) The application is
in the Grants Office or (2) the
application is postmarked 5 days prior
to the announced closing date.

I. Requests for Grants Application
Kits and Inquiries should be made to:
NOAA Grants Officer, Attn: AD113,
6010 Executive Boulevard, Rockville,
Maryland 20852, 301-443-8574.

Announcement 2.—0Ocean Dumping,
Monitoring and Research
Announcement of Competitive Grant
Applications (Dredged Material Ocean
Dumping)

The Ocean Dumping and Monitoring
“Division (ODMD) of the National Ocean
Survey, NOAA, announces that
competitive applications for Ocean
Dumping Grants will be accepted until
December 26, 1979. The funds for the
grants are appropriated through Title II,
Section 201 under Pub. L. 92-532, Marine

Protection, Research, and Sanctuaries
Act of 1972.

Scope of this Program Announcement.
This is one of several announcements
that identify the general objectives and
funding priorities of ODMD for Fiscal
Year 1980. To the extent possible, data
and findings resulting from this
announcement will be published rapidly
to assist State, municipal, and private
parties interested in ocean dumping.

A. Program Purpose. Dredging is an
activity that develops and maintains the
Nation's nearshore waterways and
harbors. The purpose of this study is to
implement a comprehensive study of the
impact of ocean dumping of dredged
material, and to develop a means for
environmental monitoring of certain
dumping areas (New York Bight, Cape
Henry off the Chesapeake Bay, and the
region of the Mississippi Delta).

B. Eligible Applicants. Any public or
private, profit or nonprofit, entity or
individual is eligible to apply for a grant
under this announcement.

C. Available Funds: The ODMD
expects to award $260,000 in
approximately three new and/or
renewal grants pursuant to this
announcement in fiscal Year 1980. A
new grant is the initial grant made in
support of the project requested in an
application. A renewal grant continues a
project beyond the period for which the
initial grant was made. The range of
funds per grant is expected to be from
$50,000 to $90,000. generally, projects
will be supported for periods of 1 to 3
years. Support for additional time for a
project depends on: (1) Availability of
funds, (2) ODMD's assessment of the
grantee's satisfactory performance on
the project for which the original grant
was awarded, and (3) the likelihood of
the grantee’s continued contribution to
the priorities of the ODMD program.

Publication of this announcement
does not obligate ODMD to award any
specific number of grants, nor to
obligate the entire amount of funds
available or any part thereof.

D. Program Objectives are: 1. To
determine sediment dispersion patterns
at dumping sites. To attempt to estimate
rates of vertical and horizontal
dispersion of sediment plumes. To
measure fractionation of different sized
particles in the water column and on the
bottom where dumped sediments
accumulate.

2. To determine the fate of toxic
metals released at the dumpsite.

3. To determine the environmental
fate of natural and synthetic organic
pollutants contained in dumping
dredged material.

4, To determine the nature and
duration of gross quality changes

associated with the dumping (by
acoustical plume tracking in conjunction
with water quality and analysis).

E. Application Process, Application
which are late, incomplete, or otherwise
do not conform to the application kit
(Section I) will not be accepted for
review, and applicants will be notified
accordingly. All other applications will
be subject to a competitive review and
evaluation in accordance with the
established review process (Section G).
If a decision is made to disapprove a
competing grant application, or if funds
are not available to support all
approved competing grant applications,
the applicants will be notified.

F. Criteria for Grant Selection. All
proposals received as a result of this
solicitation will be evaluated by a Grant
Evaluation Board (GEB) ini accordance
with the evaluation factors outlined
below. The evaluation factors will be
applied in an identical manner to all
proposals. The following factors will be
given paramount consideration in the
awarding of a grant. Scoring values are
given to indicate to proposers the
relative importance of each of the
evaluation factors.

1. Caretully 1 lated bk
the likelihood of

G. Application Review Process. All
eligible applications submitted by the
deadline date (Section H) will be
reviewed and ranked by an GEB
composed of a minimum of three
Federal agency staff members with
expertise in ocean sciences. The grant
awards will be made by the NOAA
Grants Officer approximately 3 months
from the closing date for receipt of
applications.

H. Closing Date for Receipt of
Applications. The closing date for
receipt of applications is December 26,
1979. An application will be considered
to have arrived if: (1) The application is
in the Grants Office or (2) the
application is postmarked 5 days prior
to the announced closing date.

1. Requests for Grants Application
Kits and Inquiries should be made to:
NOAA Grants Officer, Attn: AD113,
6010 Executive Boulevard, Rockville,
Maryland 20852, 301-443-8574.
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Announcement 3.—Ocean Dumping,
Monitoring and Research
Announcement of Competitive Grant
Applications (Shallow Water Ocean
Dumping—Philadelphia Dumpsite)

The Ocean Dumping and Monitoring
Division (ODMD) of the National Ocean
Survey, NOAA, announces that
competitive applications for Ocean
Dumping Grants will be accepted until
December 26, 1979. The funds for the
grants are appropriated through Title II,
Section 201 under Pub. L. 92-532, Marine
Protection, Research, and Sanctuaries
Act of 1972,

Scope of this Program Announcement.
This is one of several announcements
that identify the general objectives and
funding priorities of ODMD for Fiscal
Year 1980. To the extent possible, data
and findings resulting from this
announcement will be published rapidly
to assist State, municipal, and private
parties interested in ocean dumping.

A. Program Purpose. Dumping of
sewage sludge at the Philadelphia
dumpsite was initiated in 1973, and will
cease by 1981. A trend of environmental
modification and degradation is
occurring in and around the dumping
area. The purpose of the study is to
determine the impact of sludge dumping
at the site, and to develop means for
environmental monitoring in the
dumpsite area.

Monitoring and research will continue
following 1981 (after the end of
dumping) to study the recovery of the
site.

B. Eligible Applicants. Any public or
private, profil or nonprofit, entity or
mdlvxdua] is eligible to apply for a grant
under this announcement.

C. Available Funds. The ODMD
expects to award $85,000 in
approximately three new and/or
renewal grants pursuant to this
announcement in Fiscal Year 1980, A
new grant is the initial grant made in
support of the project requested in an
application. A renewal grant continues a
project beyond the period for which the
initial grant was made. The range of the
funds per grant is expected to be from
$25,000 to $50,000. Generally, projects
will be supported for periods of 1 to 3
years, Support for additional time for a
project depends on: (1) Availability of
funds, (2) ODMD's assessment of the
grantee's satisfactory performance on
the project for which the original grant
was awarded, and (3) the likelihood of
the grantee's continued contribution to
the priorities of the ODMD program.

Publication of this announcement
does not obligate ODMD to award any
specific number of grants, nor to

obligate the entire amount of funds
available or any part thereof.

D. Program Objectives are: 1. To
determine spatial distribution and depth
of sludge beds.

2. To determine the factors controlling
sludge distribution and accumulation.

3. To measure ecological changes in
the bottom community, with emphasis
on developing sampling strategies, and
upon statistical manipulation of
historical data from multiple biological
stations within and away from the site.

4, To relate pathological conditions in
mollusks and crustaceans from the site
to particular types of pollutants.
Emphasis will be upon necrotic gill and
cuticular lesions in crabs and upon
localized incidents of mortality in clams.

5. To determine gross levels of
pollution by bacteriological analysis of
sediments, benthic organisms, and
water samples from the site.

E, Application Process. Applications
which are late, incomplete, or otherwise
do not conform to the application kit
(Section I) will not be accepted for
review, and applicants will be notified
accordingly. All other applications will
be subject to a competitive review and
evaluation in accordance with the
established review process (Section G).
If a decision is made to disapprove a
competing grant application, or if funds
are not available to support all
approved competing grant applications,
the applicants will be notified.

F. Criteria for Grant Selection. All
proposals received as a result of this
solicitation will be evaluated by a Grant
Evaluation Board (GEB) in accordance
with the evaluation factors outlined
below. The evaluation factors will be
applied in an identical manner to all
proposals. The following factors will be
given paramount consideration in the
awarding of a grant, Scoring values are
given to indicate, to proposers the
relative importance of each of the
evaluation factors.

Percent
lwmwmmmouocmw
the liketihood of .tbou 25
2. The promise of advancing knowl dg in the
marine sci as ap looeoan ping re-
search and ', 30
3. The qualifications, i it
Iomoproposdollhepnndpunmesboatmw
supporting staff. 25
4, Facilities and experi of licant 15
5. Cost effecti oﬂhecoat, P 5
100

G. Application Review Process. All
eligible applications submitted by the
deadline date (Section H) will be
reviewed and ranked by an GEB
composed of a minimum of three
Federal agency staff members with
expertise in ocean sciences. The grant
awards will be made by the NOAA
Grants Officer approximately 3 months

from the closing date for receipt of
applications.

H. Closing Date for Receipt of
Applications. The closing date for
receipt of applications is December 26,
1979. An application will be considered
to have arrived if: (1) The application is
in the Grants Office or (2) the
application is postmarked 5 days prior
to the announced closing date.

I. Requests for Grants Application
Kits and Inquiries should be made to:
NOAA Grants Officer, Attn: AD113,
6010 Executive Boulevard, Rockville,
Maryland 20852, 301-443-8574.

[FR Doc. 79-35167 Filed 11-14-79; 8:45 am]
BILLING CODE 3510-12-M

Modification of Permits

Notice is hereby given that, pursuant
to the provisions of § 216.33(d) and (e) of
the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR Part 216), Public Display Permit No.
2 issued to Sea Life, Inc., Makapuu
Point, Waimanalo, Hawaii 96795, on
February 8, 1974, as modified on March
3, 1975 (40 FR 8846), December 31, 1975
(40 FR 80105), October 18, 1977 (42 FR
55631), and December 2, 1977 (42 FR
61296), and Public Display Permit No.
197 issued on August 9, 1977 (40 FR
41466), as modified on October 18, 1977
{42 FR 55031) are modified in the

following manner:

The period of the authorized takings has
been extended from December 31, 1979 to
December 31, 1982, for both permits,

These modifications are effective on
November 15, 1979,

The Permits, as modified, and
documentation pertaining to these
modifications; are available for review
in the following offices: Assistant
Administrator for Fisheries, National
Marine Fisheries Service, 3300
Whitehaven Street, NW., Washington,
D.C.; and Regional Director, National
Marine Fisheries Service, Southwest
Region, 300 South Ferry Street, Terminal
Island, California 90731.

Dated: November 7, 1979.
Winfred H. Meibohm,
Executive Director, National Marine
Fisheries Service.
[FR Doc. 79-35260 Filed 11-14-789; 8:45 am)
BILLING CODE 3510-22-M

Issuance of Permit

On October 4, 1979, Notice was
published in the Federal Register (44 FR
57144), that an application had been
filed with the National Marine Fisheries
Service by Dr. Charles L. Ortiz,
University of California at Santa Cruz,
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Santa Cruz, California 95064, for a
permit to take 1,890 northern elephant
seals (Mirounga angustirostris) per year
for 3 years for the purpose of scientific
research.

Notice is hereby given that on
November 7, 1979, and as authorized by
the provisions of the Marine Mammal
Protection Act of 1972 (16 U.S.C. 1361~
1407), the National Marine Fisheries
Service issued a Scientific Research
Permit for the above taking to conduct
tagging and physiological studies on
1,890 northern elephant seals per year
on Ano Nuevo Island, California subject
to certain conditions set forth therein.
The yearly authorized take includes the
killing of 50 orphaned pups.

The Permit is available for review in
the following offices: Assistant
Administrator for Fisheries, National
Marine Fisheries Service, 3300
Whitehaven Street, N.W., Washington,
D.C.; Regional Director, National Marine
Fisheries Service, Southwest Region, 300
South Ferry Street, Terminal Island,
California 97031.

Dated: November 7, 1979.
Winfred H. Meibohm,
Executive Director, National Marine
Fisheries Service.
[FR Doc. 78-35270 Filed 11-14-7%; 845 am)|
BILLING CODE 3510-22-M

Financial Assistance for Fisheries
Development; Availability/Instruction
to the Public

AGENCY: National Oceanic and
Atmospheric Administration/Dept. of
Commerce.

AcTioN: Notice of availability/
Instructions to the public.

suMMARY: The National Marine
Fisheries Service announces the
availability of fiscal year 1980 funds to
conduct activities that would foster the
development of and strengthen the
fishing industry of the United States and
increase the supply of wholesome,
nutritious fish and fish products
available to consumers. Projects will be
funded through grants and cooperative
agreements. Any person or group may
submit a proposal. This notice sets forth
conditions under which proposals will
be evaluated to determine
appropriateness for funding.

EFFECTIVE DATE: November 15, 1979.

FOR FURTHER INFORMATION CONTACT:
Office of Utilization and Development,
National Marine Fisheries Service,
Washington, D.C. 20235, Phone: 202-634-
7252, Attention: Preston Smith.

SUPPLEMENTARY INFORMATION:
Table of Contents

Sec:
1 Eligible Applicants.
Il Availability and Duration of Funding.
III Cost Sharing Provisions.
IV Appropriate Fisheries Development and
Utilization Activities,
V NMFS Priority Areas for Grants and
Cooperative Agreements,
A. Regional Fishery Specific Pr 8.
B. Tegmology Development and Transfer.
C. Improving Access to Domestic and
Foreign Markets.
D. Safety, Quality, and Nutritional Value of
Fish'and Fish Products.
E. Infrastructure Development:
F. Industry Economic Studies.
G. Consumer Education/Consumer
Awareness.
V1 Review Criteria.
VII Review Process.
VIII Recommended Format.
A. Cover Sheet.
B. Project Description.
C. Consultations.
D. Minority Business Enterprise Plan.
E. Suppo! Documentation.
IX Administrative Requirements.
A. Obligations of the Applicant.
B. Obligation of the National Marine
Fisheries Service.
C. Legal Requirements.
D. Reporting Requirements.
X Application Submission and Deadline.

Section I—Eligible Applicants

Applications for funding of fisheries
development projects through either
grants or cooperative agreements can be
made by any person or group including
Federal, State, and local governments,
and Department of Commerce Regional
Development Commissions in
accordance with the procedures set
forth in this notice. NMFS encourages
minority individuals and groups,
including women, to submit proposals

for funding.

Section II—Availability and Duration of
Funding

For fiscal year 1980, NMFS has
available about $10,000,000 to fund the
fishery development and utilization
projects solicited herein. Either grants or
cooperative agreements will be awarded
for a period of 1 year, and may be
continued on a non-competing basis for
2 additional years, if originally awarded
as a multiyear project. Continuation
funding is contingent upon the
availability of future year funds, the
meeting of project objectives, and the
continued relevance of the project to the
stated fisheries development policy.
Any proposal submitted for multiyear
funding shall contain a detailed
proposal for the initial year in which
funding is requested plus an outline of
planned activities and expected costs
for the succeeding year(s). A detailed
plan of those activities and costs to
occur in the succeeding year(s) shall be

submitted within 6 months after an
award is made.

Section I1l—Cost Sharing Provisions

Part of the total costs of each project,
which would include in-kind
contributions, must be provided from
private and other than NMFS sources of
financing. The amount of cost sharing
will be an important factor in the
selection of projects to be funded.

NMFS has determined that the
amount of cost sharing should be related
to two factors: (1) The relative
distribution of the direct benefits from
the project among the public at large vis-
a-vis defined segments of the fishing
industry; and (2) the relative risk of the
project in terms of its potential ability to
generate private profits. A project which
will benefit the general public, such as a
research project dealing with the safety
of fish and fish products, will have a
lower cost sharing requirement than one
which directly benefits a specific
segment of the industry or an
identifiable number of firms, Similarly,
industry demonstration projects in
relatively risky ventures, such as those
which are geared towards. the
harvesting, processing or marketing of
nontraditional U.S, species, i.e., squid,
Alaskan Pollock, etc., will be expected
to provide lesser amounts of cost
sharing than would industry projects
directed towards species where strong
domestic or foreign markets already
exist for a U.S. product.

Specific cost sharing guidelines are
still being developed and will be
published at a later date. The guidelines
will specify minimum cost sharing
requirements that will have to be met
but which may vary depending on the
type of project and the capability of the
applicant to share in the costs of the
project. In some cases, the minimum
cost sharing requirements for the
applicant will equal 50 percent or more
of the total costs of the project.
Prospective applicants should make
every effort to provide a significant
share of the total costs of the project
from in-kind contributions, private
sources of funds, and sources of funding
other than NMFS. The amount of cost
sharing provided will be a significant
factor in the evaluation of all proposals
and will account for 15 points out of a
total of 100 points to be assigned in
evaluating the proposals.

In all cost sharing arrangements,
including the definition of in-kind
contributions, NMFS will determine
whether the necessary cost sharing
requirements have been met by the
applicant.
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Section IV—Appropriate Fisheries
Development and Utilization Activities

NMFS intends that its funding of
fisheries development activities will
help remove economic and technological
impediments to the development and
strengthening of the U.S. fishing industry
and increase the supply of wholesome,
nutritious fish and fish products
available to consumers.

Federal policy on fisheries
development has established a number
of policy goals. These are:

(1) To encourage the development and
growth of the domestic fishing industry,
thereby providing increased
employment opportunities, improving
the economic well-being of fisheries-
dependent communities, and increasing
the supply of economically priced fish
and fish products to U.S. consumers;

(2) To lower the foreign trade deficit
in fishery products through increased
exports of U.S. fish and fish products;

(3) To provide consumers with fish
and fish products that are wholesome
and nutritious and to provide the
quantity and variety of fish and fish
products that the consumer demands;

(4) To promote a coordinated effort
between the fishing industry and
Federal, State, and local governments to
achieve fisheries development;

[5) To encourage the development of
fish resources which will support growth
in the fishing industry and strengthen
the long-term viability of the industry;
and *

(6) To improve market efficiency, both
domestic and foreign, through
information transfer and the elimination
of any practices that restrict
competition.

NMEFS is seeking to support fisheries
development activities which will
contribute to and support these goals.

In general, the NMFS will consider
funding activities for:

(1) Fishery specific programs designed
to develop a new fishery or expand an
existing fishery which has potential for
growth. Such programs would describe
all the various elements or work tasks in
the areas of harvesting, processing,
distributing, and marketing which relate
to each other and which would be
necessary for the development of a
fishery. The activities of such a program
might include:

(a) Exploratory fishing and other
activities to improve harvest techniques,
including efforts to improve efficiency;

(b) Developing or demonstrating a
new or existing technology, including
new and more efficient handling,
processing, and preservation methods;

(c) Developing new fish product
concepts and/or forms and addressing

* problems/questions regarding product

quality, safety, and nutritional value;
and
(d) Developing new markets or
expanding existing markets, both in the
United States and in foreign countries.
(2) Programs which are not fishery
specific but are related to more than one
fishery or which would have an impact
that is more national in scope. Examples
of activities in these programs include:
l(a] Infrastructure development
P

anning;
(b) Technology development and
transfer;

(c) Expansion of exports and
improved access to foreign markets;

. (d) Development of information on the
safety, quality and nutritional value of
fish and fish products;

(e) Promotion of efficiency in the
market and reduction or elimination of
adverse impacts resulting from
regulations that affect the fishing
industry;

(f) Expansion of consumer awareness
and knowledge about fish and fish
products; and

(g) Developing a program of
assistance to small and minority
businesses to enable them to participate
actively in the development of fish
resources and utilization of fish and fish
products,

For fiscal year 1980, the NMFS seeks
to fund fisheries development and
utilization activities in 7 areas of
interest and concern which are of equal
priority. These areas, which are
described below, were identified by the
Department of Commerce Fisheries
Development Task Force and by
members of the fishing industry as the
most desirable. The final report of this
Task Force is available from the office
listed at the front of this notice. The
topics described within each area are
merely illustrative of projects that might
be performed and do not exclude other
possible projects within the 7 areas of
concern.

Applicants having ideas in any of
these 7 areas are encouraged to develop
them into complete proposals. There is

. no guarantee that sufficient funds will

be available to make awards for all
approved proposals even in the solicited
areas. All proposals submitted will have
to compete with one another within and
across areas.

Section V—NMFS Priortiy Areas for
Grants and Cooperative Agreeements
A. Regional Fishery Specific
Programs. In this area, NMFS is
soliciting preposals for (1) projects to
identify a specific fishery or group of
fisheries capable of supporting further
development, plan the development or

expansion of these fisheries, and define
those activities which, if undertaken,
would lead to development or expansion
of the fishery or group of fisheries; (2)
projects to identify and plan the removal
of impediments which significantly
inhibit development or expansion of
such fisheries; and (3) projects for
effective outreach to small and minority
groups involved in those fisheries. A
fishery is defined as an interrelated set
of elements, from production through
consumption, that are related to a
specific species or several species which
are similar in nature. Examples of
fisheries are Alaskan pollock, Pacific
whiting, New England whiting, Gulf of
Mexico groundfish, etc.

It is anticipated that a regional
fisheries specific program will include
projects from some or all of the
remaining 6 areas of emphasis.
Similarly, any proposal that addresses
the needs of a particular region should
identify how it relates to any regional
program to develop a fishery or group of
fisheries where such a program exists. *
Proposals which address regional needs
will be considered even though they
may not be part of an existing regional
fisheries specific program; however,
such proposals will be evaluated within
the context of the needs of the region as
identified in the regional program and
will be ranked more favorably if they
are closely integrated with the regional
plans where such plans exist.

The NMFS is seeking to encourage a
regional approach to developing or
strenthening fisheries in recognition of
the particular characteristics and
differing priorities in the various regions,
Regional priorities should be identified
and established by groups or
organizations having an interest in the
development of fisheries in the region.

B. Technology Development and
Transfer. Projects in this area would
include (1) analysis through studies and
demonstrations of current technologies
being used in the harvesting and
processing sectors of specific fisheries
by U.S. harvestors and processors, as
well as those used by foreign producers,
the feasibility of transferring available
technplogy from one fishery to another,
and the costs and benefits of such
technology transfer; (2) projects to
improve storage techniques, improve
processing or preservation methods or
determine other means which would
increase the ability of the industry to
utilize available fish resources and
provide an increased variety of safe,
wholesome, and nutritious fish and fish
products to consumers; (3) projects
which examine fishing vessel safety, to
determine or demonstrate how the
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safety of the vessel operations might be
improved, and develop programs to
teach vessel safety; and (4) projects to
determine and reduce energy needs of
the harvesting and processing sectors,
and to disseminate information on
technological advances in energy
conservation measures applicable to the
fishing industry.

C. Improving Access to Domestic and
Foreign Markets. In this area, projects
would be designed to (1) identify U.S.
fish resources presently or potentially
available for export and determine
potential foreign markets where U.S.
fish and fish products could be
introduced or where exports could be
increased; (2) organize marketing
ventures which demonstrate the
existence of export markets, export
education activities to inform U.S.
producers of export markets, and trade
missions to promote acceptance of U.S.
fish and fish products; (3) determine fish
product forms, styles, etc. required or
desired by foreign seafood consumers;
(4) determine, compile, and publish fish
and fish products safety, quality, and
labeling standards and inspection
requirements of foreign governments
and product specifications of foreign
purchasers; (5) determine the impact of
imported fish and fish products and of
domestic and foreign trade barriers on
the American economy and procedures
and implications of requiring or
removing tariff and non-tariff barriers;
(6) develop foreign consumer awareness
of American fish and fish products; and
(7) expand the use of domestically
harvested fish in institutional markets in
the United States, with particular
emphasis on introducing developing
fishery resources into domestic markets.

D. Safety, Quality, and Nutritional
Value of Fish and Fish Products. In this
area, NMFS is soliciting (1) studies to
determine the levels and public health
significance of hazardous materials in
fish and fish products; (2) studies to
identify and measure natural toxins in
fish, and research to avoid or remove
toxic fish from the market place; (3)
studies to determine characteristics,
chemical properties, composition, and
nutritional qualities of commercial and
recreational species; (4) studies to
determine the effects of processing,
storage, additives, and methods of
cooking on the nutritive quality and
shelf life of fish and fish products; (5)
studies to assist in the development of
modern, effective product standards and
specifications addressing the safety,
quality, nutritional value, fill-of-
container, labeling (including
nomenclature), and composition of fish
and fish products; and (8) studies to

identify and eliminate specific safety,
quality, and identity (labeling) problems
which are impediments to the
development and utilization of
nontraditional or underutilized fish
resources.

E. Infrastructure Development. NMFS
is soliciting proposals for (1) studies, at
the regional level, complementing efforts
by the Economic Development
Administration, Maritime
Administration, Minority Business
Development Agency, or the U.S. Army
Corps of Engineers, to define
impediments to fisheries development
resulting from lack of ports, harbors, or
support facilities; (2) cost/benefit
studies to determine the feasibility of
public expenditures on such
infrastructure; and (3) studies to plan the
placement, characteristics, and priorities
of such infrastructure required to
support regional fisheries development
activities.

F. Industry Economic Studies. Studies
in this area should be of an applied
nature designed to achieve results that
could be translated into specific actions
by either industry or appropriate
Federal, State, or local governments.
This would include (1) studies to
identify the nature and types of market
forces that exist in the seafood market
place, how these differ from traditional
markets, whether these market forces
tend to inhibit the free flow of fish and
fish products, and how these forces
could be altered to promote an
increased flow of fish and fish products
to meet consumer demands and promote
system efficiency; and (2) studies to
determine market structure and the need
for government assistance to
cooperatives, how the creation of
cooperative institutions would affect
small minority businesses, the
production process, the structure of the
market, or prices and quantities of
product available to the consumer, and
any other impacts of any such
cooperative institutions on the industry.

Additional studies would identify the
requirements and needs of the
investment community and develop
methods to help firms within the fishing
industry to strengthen their operations
to gain needed financing, There is also a
need for studies to analyze the effect of
existing or proposed Federal and State
regulations on fisheries development
and utilization, determine the cost
impact of such regulations on the fishing
industry and on consumers, and
investigate ways to minimize or
eliminate any unneccessarily adverse
impacts; studies to examine the
practicability of establishing new fishing
businesses around new fisheries

technologies; and projects to develop
methods to upgrade existing small and
minority businesses through the transfer
of appropriate and new technologies to
existing businesses and the use of
specially designed education programs
to assist these businesses to improve
their management capabilities as they
increase the size of their businesses.

G. Consumer Education/Consumer
Awareness. In this area, NMFS is
soliciting (1) studies which would
determine consumer attitudes toward
fish and fish products and measure
seafood consumption patterns; (2)
projects to develop information to meet
consumer needs, including data and
information on the safety, quality, and
nutritional value of fish and fish
products; (3) studies to determine and
demonstrate the most effective type of
educational materials about fish and
fish products and the best system for
disseminating these materials to
consumers; (4) development of a
monitoring system to evaluate consumer
education efforts and to encourage
consumer participation in both regional
and national fisheries development and
utilization programs; and (5) activities to
educate consumers on the nutritional
advantage, economy, and preparation of
fish and fish products.

Section VI—Review Criteria

Proposals to conduct fishery
development and utilization projects, as
solicited by this notice, must meet
certain minimum requirements to be
considered for funding. These include
consistency with the national goals for
fisheries development outlined in the
Policy and Program Statement on
Fisheries Development issued in May
1979 (obtainable from the office listed at
the beginning of this notice), provision
for the required sharing of costs through
other than NMFS sources of funding,
and a minority business plan. Proposals
which do not satisfy these minimum
requirements, as determined by staff
review at the Regional or Washington,
D.C. Offices of NMFS, shall not be
submitted for a formal review and
evaluation in accordance with the
criteria described below.

In addition to these minimum
requirements, proposals addressing
needs of a particular region shall give
evidence of support by persons or
groups within the region directly
affected by the proposal or having an
interest in the proposal objectives.
Proposals must include adequate
provision for the evaluation and
monitoring of project performance. This
is particularly important in the case of
proposals for demonstration projects.
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Proposals which contain these
elements will be given point scores
using the following criteria:

(a) The extent to which project
objectives and design are consistent
with national fishery development goals
(20 points).

(b) The technical, regional, and
economic feasibility of the project and
likelihood of project objectives being
obtained (20 points).

(c) Adequacy of the project plan in
terms of level of effort, time, costs,
organization, and management of the
project (15 points).

(d) Extent to which the applicant
proposes to obtain greater than the
required minimum financial or in-kind
contributions from sources other than
the NMFS including private sources,
taking into account the nature of the
applicant and the proposed project (15
points).

(e) Adequacy of the evaluation
procedures to monitor the project while
it is in progess and to determine the
impact of the project once it is complete
(10 points).

(f) Qualifications of the management
team (10 points).

(g) Relation of the benefits to be
received to the costs of the project (10
points).

Section VII—Review Process

Proposals for fisheries development
projects that deal with a particular
fishery or which would affect a
particular Region or area of the country
should be submitted to the appropriate
Regional Office of the National Marine
Fisheries Service. A listing of Regional
Offices and the States serviced by each
appears at the end of this notice .
Projects that do not directly address the
development of a particular fishery or
region of the country but would address
broad national impediments to
increased use of fish and fish products,
industry efficiency, or consumer welfare
should be submitted to the NMFS
Washington Office for evaluation.

Proposals submitted to a Regional
Office of the NMFS will be reviewed by
the Regional Office, in consultation with
the NMFS Fishery Research Centers,
Regional Fishery Management Councils
and others as appropriate. The
relationship of the development
proposal to fishery management efforts
is an important element of the initial
screening process. Therefore, the
appropriate Regional Fishery
Management Council(s) may be asked to
review the proposals and advise of real
or potential conflicts with the activities
of the Council(s).

All proposals will initially be
reviewed by the Regional Office or by

the NMFS Washington, D.C. Office of
Utilization and Development, as
appropriate, to determine whether the
minimum requirements of this notice
have been met, and whether the
proposal is qualified for funding.
Decisions concerning minimum
requirements by the Region or the NMFS
Washington Office of Utilization and
Development will be final. Those
proposals which have been determined
to meet minumum requirements will be
further reviewed by the Washington,
D.C. Office of Utilization and
Development in accordance with the
established criteria outlined above. As
part of this review all projects will be
given point scores based on the
aforementioned criteria. Personnel from
other Federal agencies and independent
experts may also be requested to
provide comments that would aid in
determining which proposals should be
recommended for funding.

The Office of Utilization and
Development will then develop and
submit its recommendations for project
funding to the Assistant Administrator
for Fisheries who will make the final
determination as to which projects will
be funded. The type of funding
agreement to be used and the official
awarding of funds will be made by the
NOAA Grants Officers.

Section VIII—Recommended Format

The format used for project proposals
should give a clear presenation of the
proposed project and its relation lo the
specified policy objectives. Each
proposal should follow the format
outlined below unless there is a
compelling reason to do otherwise.

A. Cover Sheet

A Federal Government Standard form
424 shall be used as the cover sheet. In
the description of the proposed project
called for on this form, the applicant
shall indicate the fisheries to be affected
either by name, location, or other project
identification characteristics, the
duration of the project, and a brief
indication of the expected results of the
project. Standard form 424 may be
obtained from the NMFS Regional
Offices or the NMFS Washington Office
listed at the end of this notice.

B. Project Description

Each proposal shall provide, in fifteen
pages or less, a complete and accurate
description of the propesed project. This
section should provide the basic
information to be used in evaluating the
proposal to determine its priority for
funding.

The information provided in this
section must be brief and specific.

Detailed background or financial
justification material for any
information given in this section must be
included as supporting documentation to
the proposal.

The following format shall be used for
the project description:

(1) Project Goals and Objectives. The
project’s objectives must be clearly and
unambiguously stated. To the greatest
extent possible, they should be stated in
quantitative terms or other descriptors
which can be measured. The
impediments to development which the
project is addressing shall also be
articulated and the extent to which the
project will eliminate or reduce those
impediments should be described.

(2) Appropriateness and Need for
Government Financial Assistance. The
propesal should clearly state why
Federal financial assistance is needed
and, if relevant, what factors inhibit
private industry from undertaking the
project without such assistance. All
available alternatives to Federal
assistance, including State and local
government aid, should be listed.

(