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Highlights

Telecommunications Device for the Deaf—Office of the
Federal Register provides a new service for deaf or speech
impaired persons who need information about documents
published in the Federal Register. See the Reader Aids
section for the telephone listing,

26841 President's Export Council Executive
order establishing

26892 Mobile Homes FHLBB proposes amendments to
make loans more available and affordable to
consumers; comments by 6-8-79

26967 Family Planning Services HEW/HSA announces
grants availability for research projects in the field
of program implementation; apply by 8-1-79

26991 Friendship and Cooperation with Spain State

announces availability of grants for research
activities

26991 State publishes notice of availability of postdoctoral
research grants

26979 Pension Benefits Labor/P & WBP issues notice

permitting certain specially taxable transactions;
effective 5-1-79

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday,
{not published on Saturdays, Sundays, or on official holidays),
by the Office of the Federal Register, National Archives and
Records Service, General Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended; 44 U.S.C. Ch. 15) and the regulations of the
Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
U.8. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies, These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers,
free of postage, for $5.00 per month or $50 per year, payable in
advance, The charge for individual copies of 75 cents for each
issue, or 75 cents for each group of pages as actually bound.
Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402,

There are no restrictions on the republication of material
appearing in the Federal Register.

Area Code 202-523-5240
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26855

26894

26854

26944

26852

26885

26893

27040

26993

26868

26848

27034

27040

Handicapped Persons NRC proposes an
amendment making it unlawful for any recipient of
Federal financial assistance to discriminate on the
basis of handicap; comments by 7-8-79

Nuclear Material NRC sets forth rules governing
licensing of carriers and persons who possess
formula quantities for the purpose of transport;
effective 6-7-79

Natural Gas Policy DOE/FERC establishes
permanent curtailment rule providing for interstate
pipeline protection of deliveries for essential
agricultural users; effective 6-7-79

Alternate Fuel Use DOE/FERC proposes to
establish procedure for determining economic
practicability and reasonable availability for
agricultural establishments; comments by 5-30-79

Rate Schedules DOE/FERC extends deadline for
filing of protests to blanket affidavits and interim
collection findings; effective 4-30-79

Common Carriers—Domestic Offshore Trades
FMC proposes to publish guidelines for determining
what constitutes a just and reasonable rate of return
or profit; comments by 7-9-79

Interiocking Relationships CAB exempts persons
involved in domestic cargo transportation

Domestic Relations—Property Rights OPM
proposes compliance to a provision dealing with
apportionment of retirement benefits in certain
circumstances; comments by 7-9-79

Currency Exchange Conditions CAB proposes to
terminate rulemaking proceedings and adopt a case-
by-case method for handling

Area Wage Adjustment Labor/ETA promulgates
revised index for Fiscal Year 1979; effective 1-26-79
(Part II of this issue)

Bonds of 2004-2009 Treasury announces interest
rate of 9% percent per annum

Income Tax Treasury/IRS provides final rules
relating to exchanges under the final system plan
for the Consolidated Rail Corporation

Set-Aside and Marketing Quotas USDA/ASCS
adds, changes and updates rules for its programs;
effective 5-8-79

Sunshine Act Meetings
Separate Parts of This Issue

Part ll, Labor/ETA
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THE PRESIDENT

EXECUTIVE ORDERS

Export Council, President’s; establishment (EO
12131)

Executive Agencies

Agricultural Marketing Service
NOTICES
Meetings:

Meat Pricing Task Force

Agricultural Stabilization and Conservation
Service

RULES

Farms and allotments, reconstitution; marketing
quotas and acreage allotments

Agriculture Department

See also Agricultural Marketing Service;
Agricultural Stabilization and Conservation
Service; Animal and Plant Health Inspection
Service; Food and Nutrition Service; Forest Service;
Rural Electrification Administration; Transportation
Office, Agriculture Department.

RULES

Agricultural commodities, commercial sales
financing; supplier reporting requirements

Alcohol, Drug Abuse, and Mental Health
Administration
NOTICES
Meetings:
Advisory committees; May

Air Force Department
RULES
Conduct standards

Animal and Plant Health Inspection Service
RULES
Livestock and poultry quarantine:

Exotic Newcastle disease

Army Department
See Engineers Corps.

Civil Aeronautics Board

RULES

Air carriers, all-cargo; general rules

Domestic cargo transportation; exemptions

PROPOSED RULES

Currency exchange practices; rulemaking

proceeding terminated

NOTICES

Hearings, etc.:
Former larger irregular air service investigation
Tiger International-Seaboard World Airlines, Inc.
acquisition case

Meetings; Sunshine Act (2 documents)

26959
26960

26961

26992

26961

27040

26982

26962

26962

26961

26926

26934

Civil Rights Commission

NOTICES

Meetings; State advisory committees:
Colorado et al.
Connecticut

Commerce Department
See also National Oceanic and Atmospheric
Administration.
NOTICES
Laboratory Accreditation Program, National
Voluntary:
Thermal insulation materials; quarterly report;
correction

Customs Service
NOTICES
Countervailing duty petitions and preliminary
determinations:
Textile and textile products from Colombia

Defense Department
See also Air Force Department; Engineers Corps.
NOTICES
Meetings:
Armed Forces Epidemiological Board

Employment and Training Administration
NOTICES
Comprehensive Employment and Training Act
programs:
Sponsors, prime; annual area wage adjustment
index, FY 1979

Employment and Unemployment Statistics,
National Commission

NOTICES

Meetings

Energy Department
See also Federal Energy Regulatory Commission,
NOTICES
International atomic energy agreements; civil uses;
subsequent arrangements:

Sweden et al.

Engineers Corps

NOTICES

Environmental statements; availability, etc.;
Green and Barren Rivers, Ky.
Novato Regional Shopping Center, Calif.

Environmental Protection Agency
PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States, etc.:
Massachusetts
Air quality implementation plans; delayed
compliance orders:
Indiana
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i PROPOSED RULES
gggg? Sesd Natural Gas Policy Act of 1978: . R
26937'- 26894 Alternate boiler fuel for large bmlel: facilities
26943 [essential ggricultural use); economic
26932, New Jersey (2 documents) determination procedures
26936 b o ks
earings, etc.:
eaan Nol::é\ngork 26962 Columbia Gas Transmission Corp.
Marine sanitation device standards: 27035 Meetings; Sunshine Act
26963 California
Federal Home Loan Bank Board
2 PROPOSED RULES
Federal Communications Commission Federal savings and loan system:
PR pE R LEs 26892 Mobile home loans
Radio stations, table of assignments: uongss
klahoma and Kansas ¥
26955 0 Applications, etc.:
26964 Chaves County Savings and Loan Association
Federal Deposit Insurance Corporation 26964 Peoples Savings and Loan Association
NOTICES
27035 Meetings; Sunshine Act Federal Maritime Commission
PROPOSED RULES -
Federal Election Commission 26944 Rates, fares and charges (common carrier) financial
NOTICES ~ report for domestic offshore trade; rate of return
27035 Meetings; Sunshine Act guidelines
NOTICES
26964 Agreements filed, etc.
:::f;ral RRCTOSRCY. MANSDRIMNL Aasncy Rate increases, etc.; investigations and hearings,
: ; iof s etc.:
26867 Fl?)(;gri:;r::::;eg(;rfmxnees oiaiie foradle: 26965 Trailer Marine Transport Corp.
PROPOSED RULES
Flood elevation determinations: Federal Reserve System
26900 Colorado NOTICES
26901’  Florida (2 documents) 27035 Meetings; Sunshine Act
26921
26921 Idaho Federal Trade Commission
26901, Illinois (2 documents) RULES
26902 Prohibited trade practices:
26903 Massachusetts 26853 Federated Department Stores, Inc.
26903 Michigan 26854 Louisiana-Pacific Corp.
26904 Minnesota
26904 Mississippi Food and Drug Administration
26905, Missouri (2 documents) PROPOSED RULES
26906 X Animal drugs, feeds, and related products:
26906 New Hampshire 26899 Carcinogenic residues assays; evaluation criteria
26907, New Jersey (2 documents) and procedures; hearing; extension of time
26922 Human drugs:
26907, New York (3 documents) 26900  Sterile chloramphenicol, sterile chloramphenicol
26908 ' sodium succinate, and chloramphenicol injection;
26909,  North Carolina (3 documents) deletion of histamine test; correction
26910 26900 Medical devices, neurological; classification;
26911 North Dakota correction
26922 Ohio NOTICES
26911~  Pennsylvania (13 documents) Food additives, petitions filed or withdrawn:
26917, : 26966 American Cyanamid Co.
26923, Meetings:
26924 26966 Consumer Exchange
26917 South Carolina
26925 Texas Food and Nutrition Service
26918 Vermont (2 documents) NOTICES
26919 Washington Meetings:
26920 West Virginia 26958 Maternal, Infant and Fetal Nutrition National
Advisory Council
Federal En Regulatory Commission
RULES o Forest Service
Natural Gas Policy Act of 1978: * NOTICES
26855 Curtailment rules; essential agricultural and high- Meetings:
priority users 26958 Fremont National Forest Grazing Advisory Board
26854 Maximum ceiling prices; filing procedures;

extension of time

2
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26968
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27035

26993
26996

26996

27018,
27027
27000
27009

26993
26995
27032,
27033

26994
26994
26995
26995

27033
26995

Health, Education, and Welfare Department
See Alcohol, Drug Abuse, and Mental Health
Administration; Food and Drug Administration;
Health Services Administration.

Health Services Administration

NOTICES

Grants; availability:
Family planning services delivery improvement
research

Heritage Conservation and Recreation Service
NOTICES
Historic places National Register; additions,
deletions, etc.:

Alaska et al.

Alaska et al. correction

Interior Department
See Heritage Conservation and Recreation Service.

Internal Revenue Service
RULES
Income taxes:
ConRail; exchanges under final system plan

International Trade Commission
NOTICES
Meetings; Sunshine Act

Interstate Commerce Commission
NOTICES
Agreements under sections 5a and b, applications
for approval, etc.:
California Motor Carrier Tariff Bureau, Inc.
Hearing assignments
Motor carriers:
Irregular route property carriers; gateway
elimination
Permanent authority applications (2 documents)

Temporary authority applications (2 documents)

Railroad car service orders; various companies:
Chicago & North Western Transportation Co.
Soo Line Railroad Co.

Railroad car service rules, mandatory exemptions

(2 documents)

Railroad freight rates and charges; various States,

etc.: )

Minnesota

Railroad services abandonment:

Illinois Terminal Railroad Co.

Rerouting of traffic:

Louisville and Nashville Railroad Company
Missouri-Kansas-Texas Railroad Co.
New York, Susquehanna & Western Railroad Co.

Waste product transportation for reuse or recycling

Labor Department

See also Employment and Training Administration;
Mine Safety and Health Administration;
Occupational Safety and Health Administration;
Pension and Welfare Benefit Programs Office;
Wage and Hour Division

NOTICES

Adjustment assistance:

26969
26969
26972
26972
26973
26973
26973
26974
26969
26974
26970
26974
26975
26975
26971
26976
26976
26976
26977
26977
26978
26978
26978

26968
26969

26884

26956

26960

26960
26960

26983

26850

26887

Abate Clothing Inc.

C. A. Baltz & Sons, Inc.

Camp Creek Mining Co. et al.
Cementation Co. of America, Inc., et al.
Cities Service Co.

F & D Ladies' Coats & Suits, Inc.
Fair-Rite Products Corp.

Food Fair, Inc.

Frank Montalbano Sportswear, Inc.
Grandview Mining Co.
Goodyear Tire & Rubber Co.
Harbison-Walker Refractories
Hunt Manufacturing Co.
Imperial Reading Corp.

Lorell of California et al.
Maijestic Silver Co.

McKnight Mining, Inc.

Natalie Knitting Mills

Tru-Fit Knitwear, Inc.

Uniroyal, Inc.

Western Tanning, Inc.

Willette Corp.

Winter Scene Fashions, Inc.

Mine Safety and Health Administration
NOTICES
Petitions for mandatory safety standard
modification:

Consolidation Coal Co.

Kentucky Diamond Coal Co., Inc.

National Highway Traffic Safety Administration
RULES
Motor vehicle safety standards:
Designated seating position; dimensional
parameters; correction

National Oceanic and Atmospheric

Administration

PROPOSED RULES

Fishery conservation and management:
Foréign fishing; activities within fishery
conservation zone (FCZ); fixed-gear areas

NOTICES

Marine mammal permit applications, etc.:
Norris, Dr. Kenneth S.

Meetings:
Gulf of Mexico Fishery Management Council
Mid-Atlantic Fishery Management Council
South Atlantic Fishery Management Council (2
documents)

National Science Foundation
NOTICES
Meetings:
Ocean Sciences Advisory Committee

Nuclear Regulatory Commission

RULES

Nuclear material, special; domestic licensing:
Possession of special nuclear material in transit;
license requirements

PROPOSED RULES

Nondiscrimination:
Handicapped in federally-assisted programs
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Occupational Safety and Health Administration 26990 MWisconsig g
PROPOSED RULES eetings, advisory councils:
Health and safety standards: 26990 Hato Rey, Puerto Rico
26925 Rim wheels, multi-piece; servicing; correction
: State Department
Pension and Welfare Benefit Programs Office NOTICES
NOTICES 26991 Spain; postdoctoral research and travel grants;
Employee benefit plans: availability
26979~  Prohibitions on transactions; exemption 26991 U.S.-Spain Joint Committee for Scientific and
26981 proceedings, applications, hearings, etc. (3 Technological Cooperation; cooperative research
documents) grants
Meetings:
26980 Employee Welfare and Pension Benefit Plans Tennessee Valley Authority
Advisory Council NOTICES
27036 Meetings; Sunshine Act
Pension Policy, President's Commission
NOTICES : Transportation Department
26983 Staff contacts; reports; April See National Highway Traffic Safety
Administration.
Personnel Management Office :
RULES
26843 Ethics in government; financial reporting I;:.r::sszonation Office, Agricuiture Department
requirements; interim rule Meetings:
Excepted service: : 3 ;
26843 Air Force Department 26958 Rural Transportation Advisory Task Force
26843 Arts and Humanities, National Foundation Treasury Department
t t
o pnmf,eagfé’: ool See glso Customs Service; Internal Revenue
Retirement: Service.
26885 Apportionment from civil service retirement g?::incy and foralnitens scticnk b ancinl
fit i
penelits recordkeeping and reporting:
Rural Electrification Administration 26871 Enforcement responsibilities: delegation to
NOTICES Assistant Secretary (Enforcement and
Environmental statements; availability, etc.: v Ope;atlons): correction
26959 Associated Electric Cooperative, Inc. Boc - dc: Traasry:
Securities and Exchange Commission 2899 FeaS.acies
NHOT'QES tels Unemployment Compensation, National
et A Commission
26983 Bergstrom Paper Co. ’ st
26984 :
26984 g;gftog;:;l.p fEaperCon 26982, Unemployment! compensation programs
26984 Mercury General Corp. 26983 assessment; hearings (2 documents)
26985 Metropolitan Development Corp. A
26985  Milan, Italy, City of Wage and Hour Division
26986 New England Electric System RULES
26986 Olinkraft, Inc. 26870 Street, suburban, or interurban electric railways
26987 Southern Co. et al. and local trolley or motor bus carriers; partial
26988 Unifund, Inc. overtime exemption
26989 WJA Realty
27036 Meetings: Sunshine Act
SIAN Business Admitisutog MEETINGS ANNOUNCED IN THIS ISSUE
Small business size standards:
26852 Size determination procedures; composition of AGRICULTURE DEPARTMENT
Nozg;gﬁesals Uo Food and Nutrition Service—
Applications, etc: 26958 National {\dvisory Council on Maternal, Infant and
26989 Agribusiness Capital Co. Fetal Numt.xon. 5-21 through 5-23-79
26990  Trammell Crow Investment Co. Forest Service—
Disaster areas: 26958 Fremont National Forest Grazing Advisory Board,
26989 Missouri 5-31-79
26989 New York Office of Transportation—
26990 North Dakota 26958 Rural Transportation Advisory Task Force, 5-15
26990 Texas

through 5-17-79




Federal Register / Vol. 44, No. 90 / Tuesday, May 8, 1979 / Contents

VII

26960
26960
26960
26960

26959
26960

26961

26966
26899
26966

26980

26982

26983

26990

26958

COMMERCE DEPARTMENT

National Oceanic and Atmospheric
Administration—

Gulf of Mexico Fishery Management Council, 6-5
through 6-7-79

Mid-Atlantic Fishery Management Council, 6-13
through 6-15-79

South Atlantic Fishery Management Council's
Advisory Panel, 5-23-79

South Atlantic Fishery Management Council, Inter-
Council Billfish Steering Committee, 5-21 and 5-22~
79

COMMISSION ON CIVIL RIGHTS

Colorado, Montana, North Dakota, South Dakota,
Utah, Wyoming Advisory Committees, 5-23-79
Connecticut Advisory Committee, 5-31-79

DEFENSE DEPARTMENT
Armed Forces Epidemiological Board, 5-31 and
6-1-79

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

Alcohol, Drug Abuse, and Mental Health
Administration—

National Advisory Council on Drug Abuse, 5-24
and 5-25-79

Carcinogenic Residues in Food-Producing Animals,
6-21 and 6-22-79

Consumer Exchange, 5-24-79

LABOR DEPARTMENT

Pension and Welfare Benefit Programs—
Advisory Council on Employee Welfare and
Pension Benefit Plans, 5-23-79

NATIONAL COMMISSION ON EMPLOYMENT AND
UNEMPLOYMENT STATISTICS
Meeting, 6-7 and 6-8-79

NATIONAL SCIENCE FOUNDATION
Executive Committee of the Advisory Committee
for Ocean Sciences, 5-24 and 5-25-79

SMALL BUSINESS ADMINISTRATION
Region II, 6-12-79

CHANGED MEETING

AGRICULTURE DEPARTMENT
Agricultural Marketing Service—

Packers and Stockyards, Meat Pricing Task Force,
5-10-79
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Presidential Documents

Title 3—

The President

Executive Order 12131 of May 4, 1979

The President’s Export Council

By the authority vested in me as President by the Constitution and statutes of
the United States of America, and in order to expand the membership of the
President's Export Council, in accord with the provisions of the Federal
Advisory Committee Act (5 U.S.C. App. I), it is hereby ordered as follows:

1-1. Establishment and Membership.

1-101. There is established the President's Export Council.
1-102. The membership of the Council shall be as follows: /
(a) The heads of the following Executive agencies or their representatives:
(1) Department of State.

(2) Department of the Treasury.

(3) Department of Agriculture.

(4) Department of Commerce.

(5) Department of Labor.

(6) Office of the Special Representative for Trade Negotiations.
(7) Export-Import Bank of the United States.

(b) Three members of the United States Senate, designated by the President of
the Senate, and three members of the United States House of Representatives
designated by the Speaker of the House,

(c) Not to exceed 28 citizens appointed by the President. These individuals
shall be selected from those who are not full-time Federal officers or employ-
ees. They shall include representatives of business and industry, agriculture,
and labor. :

1-103. The President shall designate a Chairman and a Vice Chairman from
among the members appointed by the President.

1-104. The Secretary of Commerce, with the concurrence of the Chairman,
shall appoint an Executive Director.

1-2. Functions.

1-201. The Council shall serve as a national advisory body on matters relating
to United States export trade, including advice on the implementation of the
President’s National Export Policy, which was announced on September 26,
1978. It shall, through the Secretary of Commerce, report to the President on its
activities and on its recommendations for expanding United States exports.

1-202. The Council should survey and evaluate the export expansion activities
of the communities represented by the membership. It should identify and
examine specific problems which business, industrial, and agricultural prac-
tices may cause for export trade, and examine the needs of business, industry,
and agriculture to expand their efforts. The Council should recommend spe-
cific solutions to these problems and needs.

1-203. The Council may act as liaison among the communities represented by
the membership; and, may provide a forum for those communities on current
and emerging problems and issues in the field of export expansion. The
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[FR Doc. 79-14501
Filed 5-4-79; 5:03 pm]
Billing code 3195-01-M

Council should encourage the business, industrial, and agricultural communi-
ties to enter new foreign markets and to expand existing export programs.

1-204. The Council shall provide advice on Federal plans and actions that
affect export expansion policies which have an impact on those communities
represented by the membership.

1-205. The Council may establish, with the concurrence of the Secretary of
Commerce, an executive committee and such other subordinate committees it
considers necessary for the performance of its functions. The Chairman of a
subordinate committee shall be designated, with the concurrence of the
Secretary of Commerce, by the Chairman of the Council from among the
membership of the Council. Members of subordinate committees shall be
appointed by the Secretary of Commerce,

1-3. Administrative Provisions.

1-301. The Secretary of Commerce shall, to the extent permitted by law,
provide the Council, including its executive and subordinate committees, with
administrative and staff services, support and facilities as may be necessary
for the effective performance of its functions.

1-302. Each member of the Council, including its executive and subordinate
committees, who is not otherwise paid a salary by the Federal Government,
shall receive no compensation from the United States by virtue of their service
on the Council, but all members may receive the transportation and travel
expenses, including per diem in lieu of subsistence, authorized by law (5
U.S.C. 5702 and 5703).

1-4. General Provisions.

1-401, Notwithstanding the provisions of any other Executive order, the
functions of the President under the Federal Advisory Committee Act (5 U.S.C.
App. I), except that of reporting annually to the Congress, which are applica-
ble to the Council, shall be performed by the Secretary of Commerce. in
accordance with guidelines and procedures established by the Administrator
of General Services.

1-402. Executive Order No. 11753 is revoked; however, nothing in this Order
shall be deemed to require new charters for the Council, including its execu-
tive and subordinate committees, which were current immediately prior to the
issuance of this Order.

1-403. The Council shall terminate on December 31, 1980, unless soconer
extended.

-dm RSy
THE WHITE HOUSE, - & 7

May 4, 1979,
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 213

Excepted Service; Department of the
Air Force

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment excepts
under Schedule A one position of
Supervisory Criminal Investigator, GS-
14, three positions of Criminal -
Investigator, GS-12, and eight positions
of Criminal Investigator, GS-11, in the
Air Force Office of Special
Investigations for employment not to
exceed April 30, 1984, on projects
concerned with security of national
defense activities and materials. These
positions are excepted under Schedule
A because examination for them is
impracticable.

EFFECTIVE DATE(S): April 5, 1979.

FOR FURTHER INFORMATION CONTACT:
William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3109 is

amended by adding paragraph (f)(1)
follows:

§213.3109 Department of the Air Force.

* - * . -

(1) Air Force Office of Special
Investigations.

(1) One position of Supervisory
Criminal Investigator, GS-14; three
Positions of Criminal Investigator, GS—
12; and eight positions of Criminal
Investigator, GS-11, for employment not
to exceed April 30, 1984, on projects
concerned with security of national
defense activities and materials.

(5 US.C. 3301, 3302; E.O. 10577, 3 CFR 1954-
1858 Comp., p. 218)

Office of Personnel Management,
Beverly M. Jones,

[FR Doc. 78-14294 Filed 5-7-79; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; Department of
Defense

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment modifies the
exception under Schedule B to change
position title from Net Assessment
Coordinator to Net Assessment Analyst
by which to reflect more appropriate
classification. Further, this amendment
excepts under Schedule B one additional
Net Assessment Analyst position
because it is impracticable to examine
competitively for the position,
EFFECTIVE DATE: April 23, 1979.

FOR FURTHER INFORMATION CONTACT:
William Bohling, 202-832-4533.

Accordingly, 5 CFR 213.3206(a)(5) is
amended as set out below:

§213.3206 Department of Defense.

(a) Office of the Secretary. * * *

(5) Two Net Assessment Analysts.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954
1958 Comp., p. 218).

Office of Personnel Management,

Beverly M. Jones,

Issuance Systermn Manager.

[FR Doc. 79-14295 Filed 5-7-79; 8:45 am)]
BILLING CODE 6325-01-M

5 CFR Part 213

Excepted Service; National Foundation
on the Arts and the Humanities

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: This amendment shows that
the Schedule A authorities for one
position of Assistant to the Director,
Office of Planning and Policy
Assessment, GS-14, and one position of
Assistant Director, Program
Development, Division of Public
Programs, GS-14, in the National
Endowment for the Humanities (NEH),
National foundation on the Arts and the
Humanities, are revoked because the

positions are no longer filled and
exception is no longer needed. This
amendment also shows that one
position of Assistant Director, Program
Development, Division of Special
Programs, GS-14. NEH, is excepted
under Schedule B because competitive
examination is impracticable for this
position.
EFFECTIVE DATE(S): April 10, 1979.
FOR FURTHER INFORMATION CONTACT:
William Bohling, 202-632-4533.
Accordingly, 5 CFR 213.3182(b)(10)
and (17) are revoked and 5 CFR
213.3282(b)(27) is added, as follows:

§213.3182 National Foundation on the
Arts and the Humanities.

L . * * "

(b) National Endowment for the
Humanities. * * *

(10) [Revoked]. * * *

(17) [Revoked].

* » - »

§213.3282 National Foundation on the
Arts and the Humanities.

* * » w -

(b) National Endowment for the
Humanities. * * *

(27) Until September 30, 1980, one
position of Assistant Director, Program
Development, Division of Special
Programs, GS-14
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954
1958 Comp., p. 218)

Office of Personnel Management,

Beverly M. Jones,

lssuance System Manager.

[FR. Doc. 79-14293 Filed 5-7-79; 8:45 am|
BILLING CODE 6325-01-M

5 CFR Part 735

Ethics in Government Act; Financial
Reporting Requirements

AGENCY: Office of Personnel
Management.

ACTION: Interim regulations made
immediately effective with comments
invited for consideration in final
rulemaking.

SUMMARY: The Office of Personnel
Management is issuing an interim
regulation concerning financial reporting
requirements. These interim regulations
are issued under Title II of the Ethics in
Government Act of 1978 (Pub. L. 95-521).
This regulation supplements the
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requirements in the Act. This regulation
does not restate the reporting
requirements in the Act and is not
intended to be comprehensive.

pATE: Effective date: May 8, 1978.
Comment date: Written comments will
be considered if received no later than
September 30, 1979.

ADDRESS: Send written comments to:
Office of Government Ethics, Room
5315, 1900 E Street, NW, Washington,
D.C. 20415.

FOR FURTHER INFORMATION CONTACT:
David Reich at (202) 632-7642.

SUPPLEMENTARY INFORMATION: On
October 286, 1978, Congress enacted the
Ethics in Government Act of 1978 (“the
Act"), Title IV of the Act created a
separate statutory Office of Government
Ethics (OGE) within the Office of
Personnel Management (OPM), It
provides that the new office be headed
by the Director, Office of Government
Ethics (“the Director”), whose
responsibilities include developing and
recommending to OPM or the President.
in consultation with the Attorney
General, regulations pertaining to
conflict-of-interest and ethics in the
executive branch. OPM is promulgating
these regulations on the
recommendation of the Director of the
Office of Government Ethics.

Title II of the Act establishes a
comprehensive system of financial
reporting for certain employees of the
executive branch of the government.
These regulations supplement the
financial reporting provisions. These are
interim, not proposed, regulations.
Because annual financial reports are due
from employees of the executive branch
on May 15, 1979, the Director of OPM,
Alan K. Campbell, acting pursuant to 5
U.S.C. 553(b)(B) has found good cause
for dispensing with the notice of
proposed rulemaking.

All interested persons are invited to
submit comments. After OGE evaluates
both the comments received and the
experience of executive agencies during
the forthcoming review of annual
financial reports, OPM will promulgate
final regulations.

The substance of certain of these
interim regulations has been made
known in advance to the executive
agencies so that the first filing of annual
reports required by the Act could go
forward without delay.

Part 735 of Title 5 of the Code of
Federal Regulations is amended by
adding new Subpart E to read as
follows:

Subpart E—Regulations Supplementing the
Financial Reporting Requirements of the
Ethics in Government Act

Sec.

735.501 Purpose.

735.502 Agency regulations.

735,503 Additional instructions regarding
certain persons required to file.

735.504 Information required to be
reported—reporting forms.

735.505 Custody of and public access to
reports.

735.506 Waiver regarding certain personal
gifts,

735.507 Review of reports and corrective
action,

735.508 Extensions for filing of reports.

" Authority: Title II of the Ethics in

Government Act of 1878 (Pub. L. 85-521), 5

U.S.C. App.

Subpart E—Regulations
Supplementing the Financial Reporting
Provisions of the Ethics in
Government Act

§ 735.501 Purpose.

This subpart provides interim
regulations to supplement Title II of the
Ethics in Government Act of 1978 (Pub.
L. 95-521), hereinafter referred to as "the
Act”. These regulations are not intended
to state reporting requirements
comprehensively, but only to deal with
selected problems as a supplement to
the reporting requirements of the Act.
Comprehensive regulations will be
published at a later time,

§ 735.502 Agency regulations.

Each agency may issue regulations
implementing this subpart. These
regulations:

(a) Shall be consistent with the Act
and with this subpart, and

(b) Shall impose no additional
reporting requirements on individuals
subject to the Act, except as may be
specifically authorized by statute or by
the Office of Government Ethics.

§ 735.503 Additional instructions
regarding certain persons required to file.
(a) Under section 201(f)(3) of the Act a
report is required of any person
occupying a position which is not
classified on the General Schedule, but
the rate of pay for which (excluding
“step" increases) is equal to, or greater
than, the rate of pay fixed for GS-16
(step 1) by the General Schedule. -~
(b) Under section 201(f)(5) of the Act,
a report is required of any person in the
executive branch in a position excepted
from the competitive service by reason
of being of a confidential or
policymaking character. However, an
exclusion is available, as provided
below, for a person in any such position
classified below GS-18 (or the rate of

basic pay for which is less than the
minimum rate of basic pay fixed for G5~
16) who has no role in advising or
making policy determinations with
respect to agency programs or policies.
Such persons may include chauffeurs,
private secretaries, stenographers and
those who hold positions of similar
nature where consistent with the basic
criterion set forth in the preceding
sentence. The foregoing exclusion will
be effective as follows:

(1) The exclusion of any person
pursuant to this subparagraph will be
effective as of the time the employing
agency or other governmental entity
files with the Office of Government
Ethics a list and description of each
position for which exclusion is sought,
as well as the identity of its current
occupant. Such a list must be filed with
the Office of Government Ethics on or
before the date on which such reports
are due under the Act.

(2) In the event that the Office of
Government Ethics finds that one or
more positions has been improperly
excluded, it will so advise the agency or
other governmental entity and set a date
for the filing of the report.

§735.504 Information required to be
reported—reporting forms.

Information required to be reported by
the Act shall be set forth in the manner
specified in, and in accordance with the
instructions contained in, Standard
Forms issued by the Office of Personnel
Management, to be used as follows:

(a) Standard Form 278—for use by an
officer or employee filing (1) an annual
report pursuant to section 201(d) of the
Act; or (2) a departure report upon
termination of employment, pursuant to
section 201(e) of the Act;

(b) Standard Form 278A— for use by
(1) a candidate for nomination or
election to the office of President or Vice
President pursuant to section 201(c) of
the Act; (2) an individual assuming a
position for which reporting is required
pursuant to section 201(a) of the Act; or
(3) and individual whose nomination
has been transmitted by the President to
the Senate, pursuant to section 201(b) of
the Act.

§735.505 Custody of and public access to
reports.

(a) Official Position Descriptions. (i)
A copy of the official position
description of the Government office or
position held by the reporting individual
shall, if available, be attached by the
designated agency ethics official or by
the Secretary concerned to each report
filed. If an official position description is
not available, but another form of




Federal Register / Vol. 44, No. 90 / Tuesday, May 8, 1979 / Rules and Regulations

26845

position description is, the latter shall be
attached. (ii) The requirements of
subparagraph (i) apply to members of
the uniformed services, except that such
position descriptions need not be
attached at the time a list of individuals
nominated for appointment to a rank in
the uniformed services is transmitted to
the Senate, unless otherwise requested
by a committee of the Senate
considering such nominations.

(b) Availability for public inspection.
(i) Pursuant to section 205(b) of the Act,
each report must be made available for
public inspection within 15 days after
the report is received by the agency,
whether or not the review of the report
prescribed by section 206 of the Act has
been completed; (ii) An agency may
request the name of an individual
seeking inspection of, or a copy of, any
report filed, but may not state or suggest
that the furnishing of such identity is a
condition of access to a report.

§735.506 Waiver regarding certain
personal gifts.

An individual seeking an exemption
pursuant to subsection 202(a)(2)(B) of
the Act (to exempt one or more gifts
from aggregation under the provisions of
said subsection) shall file a request with
the Office of Government Ethics which
sets forth: the identity and occupation of
the donor; a statement that the
relationship between the donor and the
reporting individual is purely personal in
nature; and a statement that neither
donor nor any person or organization for
whom the donor actually works or
serves as a representative conducts
business with, or is subject to regulation
by, or is directly affected by action
taken by, the agency by which the
reporting individual is employed. In the
event that the immediately preceding
statement cannot be made without
qualification, the reporting individual
may indicate such qualifications along
with a statement demonstrating that he
or she plays no role in any official
action which might directly affect the
donor or any organization for which
such donor works or serves as a
representative. Such a request will be
made publicly available if, and at the
time, it is granted.

§735.507 Review of reports and
corrective action.

Any corrective action required
pursuant to subsection 206(b)(3} of the
Act shall ordinarily be completed within
90 days after an individual is notified,
pursuant to subsection 206(b)(2)(B), that

e or she is not is compliance with
applicable laws and regulations.

§735.508 Extensions for filing of reports.

A designated agency ethics official
may, for good cause, grant to any
employee or class of employees:

(a) An extension of up to 20 days, or
(b) In the case of employees located
outside the continental United States, an

extension of up to 45 days. An
additional extension of 15 days may be
granted where the employee sets forth in
writing reasons showing good cause for
an additional extension. Any other
extension must have the approval of the
Office of Government Ethics.

Office of Personnel Management.
Roderick S. Speer,

[FR Doc. 79-14372 Filed 5-7-78; 8:45 am)
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 17

Regulations Governing the Financing
of Commercial Sales of Agricultural
Commodities; Supplier Reporting
Requirements

AGENCY: Office of the General Sales
Manager, USDA.

ACTION: Final rule and interpretation.

SUMMARY: This rule amends the
regulations governing the financing of
sales of agricultural commodities under
Title I, Pub. L. 480, 83d Cong.
(hereinafter referred to as the Act), to
require the reporting of certain
information by (1) suppliers of
commodities financed under the Act and
(2) suppliers of U.S flag vessels on
which such commodities are
transported, if ocean freight differential
payments are made by Commodity
Credit Corporation (CCC) with respect
thereto. Such a supplier is required to
report any commission, fee or other
compensation of any kind that was paid
or is to be paid by the supplier, in
connection with the supplying of such
commodities or vessels, to any agent,
broker, or other representative of the
importer or importing country. The
“Food and Agricultural Act of 1977,
Pub. L. 95-113, 91 Stat. 955, amended the
Act by adding section 115(b) which
requires that suppliers report the
information outlined above. This rule
establishes procedures for reporting the
required information and procedures to
be followed should a supplier fail to
comply with such requirements.

In addition, this document sets forth
certain interpretations, which will

appear in the Code of Federal
Regulations, with respect to the
application of these final regulations.

EFFECTIVE DATE: June 7, 1979. See
Supplementary Information.

FOR FURTHER INFORMATION CONTACT:
George |. Pope, Room 4085, South
Building, U.S. Department of
Agriculture, Washington, D.C. 20250,
Telephone: (202) 447-5637.

SUPPLEMENTARY INFORMATION:
Effective Date

The provisions of this amendment
shall not apply with respect to
transactions involving purchase
authorizations issued prior to June 7,
1979.

Background

On March 30, 1978, the Office of the
General Sales Manager (OGSM)
published a proposed rule (43 FR 13385)
to amend the regulations governing the
financing of the sale and exportation of
agricultural commodities made available
under the Act. The provisions of this
amendment are required by the “Food
and Agricultural Act of 1977" (Pub. L.
95-113, 91 Stat. 955).

Eight comments were received on the
proposed rule. They were carefully
reviewed, and several changes in the
regulation were made based on the
comments. The changes are explained in
detail in the “Discussion of Comments"
below.

Supplier Reporting Requirements—3

A number of the comments were
submitted in question form,requesting
interpretations of provisions of the
proposed rule rather than making
substantive suggestions or observations
on the content of the proposed rule.
These questions are also discussed
below. However, in order to establish a
permanent record of these
interpretations, it has been determined
that, in appropriate cases, an
interpretation will be published with the
rule.

Discussion of Comments

Comment: Must a payment to a
trading company owned by the
government of the importing country be
reported? Are such payments “legal”?

Response: Such a payment must be
reported. The text of the proposed rule
states (§ 17.8(f)(1)) that a payment to
“* * *any* * * representative of the
importing country, including a
corporation owned or controlled by the
* * * importing country * * *.” must be
reported. This clearly indicates that a

* * »
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payment to a state-owned trading
company must be reported.

Such payments are not “illegal” under
the Pub. L. 480 regulations. However, the
payment would not be eligible for CCC
financing, Existing § 17.8(c)(3) states
“No commission paid or to be paid to
any agency, including a corporation,
owned or controlled by the * * *
government of the destination country
will be eligible for [CCC] financing." If a
payment to such an agency is made, the
amount of the payment is deducted from
the amount to be financed by CCC in
connection with the transaction. The
new supplier reporting requirement will
assist USDA in enforcing this provision
of the existing regulations.

Comment: How is the term “other
compensation of any kind" to be
construed? Does it include business
expenses in connection with the
entertainment of representatives of the
importer, such as meals, theatre tickets,
taxicabs, guided tours, bus, rail and
airline tickets, hotel bills, tickets for
sporting events, convention expenses,
greens fees, etc.? Such expenditures do
not consist of any money payments to
such representatives but are clearly
made for them or on their behalf. The
expenditures may not be incurred in
connection with or cannot be related to
a particular Pub. L. 480 transaction or
purchase authorization.

Response; "Compensation” refers to
any thing given in return for any
consideration, services, or benefits
received or to be received by the
supplier in connection with the
supplying of commodities or vessels
financed under the Act. In order to
clarify this point, a new paragraph has
been added to the regulation (new
§ 17.8(f)(2)) defining the term in these
words. There is no general requirement!
under this regulation for suppliers to
report all business entertainment
expenses; however, such expenses must
be reported if made to a representative
of the importer or importing country in
return for any consideration, services, or
benefits received by the supplier in
connection with a Pub. L. 480
transaction financed under the Act.

If a supplier is uncertain whether a
payment is reportable, the supplier
should report the payment.

Comment: Will a certification to the
commodity supplier by representatives
of the supplier that they are not "agents,
brokers, or other representatives of the
importer or importing country, including
a corporation owned or controlled by
the importer or the government of the
coluntry" satisfy the requirements of the
rule?

Response: The commodity supplier
may choose to require a certification as
described above from the supplier's
representatives. However, the existence
of such a certification would not relieve
the supplier from the responsibility to
report payments made to any person
known by the supplier to be a
representative of the importer or
importing country.

The obligation of the supplier, in this
regard, has been clarified in the
regulations by a new paragraph
17.8(f)(4). It is intended that a supplier
will be liable for failure to file a report,
or for filing a false report, if under the
circumstances it is determined that the
supplier knew or should reasonably
have known that the recipient of a
payment was a representative of the
importer or importing country.

Comment: When a broker acts on
behalf of the vessel's owner in offering a
vessel to an importing country, then acts
for the importing country in discharging
the vessel under a free out contract, is
his commission to be reported?

Response: This comment may be
interpreted two ways. First, if it
addresses the reportability of the
commission received when the broker
acts for the importing country in
discharging the vessel, such commission
need not be reported under this
regulation as it is not paid by the
supplier of ocean transportation (or of
the commodity). Rather, it is paid by the
importing government.

Second, the comment may question
the reportability of the original
commission paid by the vessel owner
(supplier of ocean transportation) to the
broker for offering the vessel, in light of
the broker's acting later in the
movement of the cargo as an agent of
the importing country in discharging the
vessel. In this instance, the commission
is reportable if the supplier of ocean
transportation (vessel owner) knows, or
should reasonably have known, of the
relationship between the broker and the
importing country. (See new paragraph
17.8(f)(4).) It is important to note, in this
regard, that any payment to any
representative of the importer or
importing country at loading or
discharge port must be reported.

Comment: 1s the information to be
reported at the time the obligation is
incurred or when the payment is to be
made?

Response: The Act refers to a
payment . . . made or to be
made . . . ." We recognize that the
language in the proposed rule, which
required that the supplier include the
“date . . . of each payment” in the
information reported, implied that the

report could be made only after payment
had been made. In response to this
comment, therefore, this section has
been rewritten to require reporting of
the “Date payment made or
approximate date when payment is to
be made.” The required information
should be reported as soon as it is
available to the supplier.

Comment: When a cotton supplier
makes a payment to the importer for
quality allowance, is this payment
required to be reported under the rule?

Response: A bona fide payment for
quality allowance, which is agreed upon
between supplier and importer in their
sales contract based on the quality of
the commodity delivered, is not required
to be reported. This is considered a
contract price adjustment under this
regulation and not a “commission, fee or
other compensation.”

Comment: The suspension and
debarment process is insufficient
penalty for failure to report or filing a
false report; suggest immediate
termination of supplier's participation
and imposition of a criminal penalty.

Response: 1t is felt that the general
suspension and debarment process as
outlined in the proposed rule is
appropriate and should be retained. This
process has been designed to provide
the supplier with adequate opportunity
to present information which may bear
on any final determination.

In addition to the five-year debarment
provided in the act, the supplier would
also be subject to appropriate criminal
statutes relative to false statements and
concealment of material facts.

The reference to the 30-day
suspension has been deleted. It is felt
that the term of any suspension should
be governed by the provisions of 7 CFR
Part 1407 in order to preserve uniformity
in the application of 7 CFR Part 1407.

Comment: A number of comments
indicated confusion about the
application of the proposed rule to
selling agents.

Response: Any payment to a
representative of the importer or
importing country must be reported
under the terms of the rule. However,
selling agents represent the commodity
supplier and may not be ** * *
employed by or otherwise connected
with the importer or the importing
country,” under § 17.2(c)(19). Thus, a
selling agent meeting the definition in
the regulations would not be a
representative of the importing country
and a payment to such a selling agent
would not be subject to this new
reporting requirement.

In this connection, it is important to
note that payment of a commission to a
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selling agent to obtain a contract for
food commodities is prohibited under
§ 115(a) of Pub. L. 480, § 17.8(c)(1)(ii) of
the Regulations and the Interpretative
Rule (43 FR 27981) dated June 28, 1978.
Therefore, it is not anticipated that
reportable payments will be made to
selling agents for food commodities.
Accordingly, 7 CFR Part 17, Subpart
A, Regulations Governing the Financing
of Commercial Sales of Agricultural
Commodities is amended by adding a
new paragraph (f) to § 17.8 and
accompanying interpretations to read as
follows:

§ 17.8 Fees, discounts, commissions,
brand names, purchasing agents, shipping
agents.

- * » - *

(f) Reports required from suppliers of
commodities and ocean transportation.

(1) Suppliers of (i) agricultural
commodities financed under the Act and
(ii) U.S. flag vessels on which such
commodities are transported, if ocean
freight differential payments are made
by CCC with respect thereto, shall
report to the General Sales Manager
(GSM) any commission, fee or other
compensation of any kind (hereinafter
referred to as “payment") which, in
connection with the supplying of such
commodities or vessels, is paid or to be
paid by the supplier to any agent,
broker, or other representative of the
importer or importing country, including
a corporation owned or controlled by
the importer or importing country, to
which he supplies such commodities or
vessels.

(2) The term “other compensation of
any kind" means anything given in
return for any consideration, services, or
benefits received or to be received by
the supplier in connection with the
supplying of commodities or vessels
financed under the Act.

(3) The supplier shall report in writing
as soon as he knows that a payment as
described in paragraph (f)(1) of this
section is made or to be made. Reports
shall be submitted to the GSM, Office of
the General Sales Manager, Room 4073
S, U.S. Department of Agriculture,
Washington, D.C. 20250. The supplier
shall include in the report the following
information with respect to each "
{th)i(};r;ent reported pursuant to paragraph

(i) The name and address of the
person to whom the payment was made
or is to be made, and his relationship to
the importer or importing country.

(ii) Date payment made or
approximate date when payment is to

made, and amount or approximate
amount of payment.

(iii) An explanation of the transaction
in connection with which the payment
was made or is to be made.

(iv) The number(s) of the purchase
authorization(s) providing for the
financing under the Act of the sale of
agricultural commodities to the importer
or importing country to whose agent,
broker or other representative the
payment was made or is to be made.

(4) Knowledge of any fact material to
obligations under paragraph (f) of this
section shall be imputed to the supplier
if the supplier should reasonably have
known that such fact existed.

(5) The information in reports filed
hereunder will be available for public
inspection by contacting the General
Sales Manager, OGSM, USDA, at the
address given in paragraph (f)(3) of this
section.

(6) Failure to file a required report or
the filing of a false report hereunder
constitutes a cause for debarment
pursuant to 7 CFR 1407.5(c). Whenever
the GSM believes, or has reason to
believe, that a supplier has failed to file
a report as required by this paragraph (f)
or has filed a false report thereunder,
the GSM is authorized to institute
suspension or debarment proceedings
against the supplier in accordance with
the provisions of 7 CFR Part 1407,

(7) If a final determination has been
made under 7 CFR Part 1407 that a
supplier has failed to file a report as
required by this paragraph (f) or has
filed a false report thereunder, the
supplier shall be debarred, for a period
of five years from the date of such final
determination, from furnishing—directly
or indirectly—commodities financed
under the Act or U.S, flag vessels on
which such commodities are to be
transported if ocean freight differential
payments are to be made by CCC with
respect thereto. Such supplier may also
be debarred (in accordance with 7 CFR
Part 1407) from participating in other
programs administered or financed by
CCC.

Interpretations

1. Payments to a trading company
owned by the government of the
Importing country.

The text of the applicable regulation
(§ 17.8(f)(1)) states that a payment to
“. . .any. . .representative of the. . .
importing country, including a
corporation owned or controlled by the
. . .importing country . . . ." must be
reported. This clearly indicates that a
payment to a state owned trading
company must be reported.

2. Business expenses in connection with
the entertainment of representatives of
the importer, such as meals, theatre
tickets, elc.

"Compensation” refers to anything
given in return for any consideration,
services, or benefits received or to be
received by the supplier in connection
with the supplying of commodities or
vessels financed under the Act. See
§ 17.8(f)(2). There is no general
requirement under this regulation for
suppliers to report all business
entertainment expenses; however, such
expenses must be reported if made to a
representative of the importer or
importing country in return for any
consideration, services, or benefits
received or to be received by the
supplier in connection with a Pub. L. 480
transaction financed under the Act.

3. Certification to the commodity
supplier by representatives of the
supplier that they are not “agents.
brokers, or other representatives of the
importer or importing country, including
a corporation owned or controlled by
the importer or the government of the
country.”

The commodity supplier may choose
to require a certification as described
above from the supplier's
representatives. However, the existence
of such a certification would not relieve
the supplier from the responsibility to
report payments made to any person
whom the supplier knew, or should
reasonably have known to be a
representative of the importer or
importing country.

4. A broker acting on behalf of the
vessel's owner in offering a vessel to an
Importing country, and also the
importing country in discharging the
vessel under a free out contract.

The commission paid by the vessel's
owner to the broker is reportable if the
supplier of ocean transportation (vessel
owner) knew, or should reasonably have
known at the time of payment, of the
relationship between the broker and the
importing country.

5. Payments made to any representative
of the importer or importing country at a
loading or discharge port.

The regulations require that any
payment made by a supplier of
commodities or ocean transportation to
a representative of the importer or
importing government be reported.
Accordingly, such payments must be
reported.
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b. Payments made by a commodity
supplier to'the importer for a quality
allowance, as specified in the sales
contract.

Payments for bona fide quality
allowances agreed upon between
supplier and importer in their sales
contract are not required to be reported.
This is considered a contract price
adjustment under the regulations and
not a “commission, fee or other
compensation . . ."

(Sec. 1202, 91 Stat. 955, Pub. L. 95-113, 7
U.S.C. 1715(b))

Note.—This rule has been determined not
significant under the USDA criteria
implementing Executive Order 12044
“Improving Government Regulations." A
Final Impact Statement is available from
George |. Pope, Room 4085 South Building,
U.S. Department of Agriculture, Washington,
D.C. 20250, Telephone (202) 447-5637.

Signed at Washington, D.C. on May 1, 1979,
Fred C. Welz,

Acting General Sales Manager. Office of the General Saoles
Manager.
[FR Doc. 78-14297 Filed 5-7-79; 8:45 am)

BILLING CODE 3410-21-M

Agricultural Stabilization and
Conservation Service

7CFR Part 718

Determination of Acreage and
Compliance

AGENCY: Agricultural Stabilization and
Conservation Service, Department of
Agriculture,

ACTION: Final rule.

sumMMARY: This amendment adds,
changes, and updates certain of the
rules for determining acreages under the
set-aside and marketing quota programs.
These changes are required because of
changes in the programs most notable
the decision of the Secretary of
Agriculture to have set-aside programs
in 1978 and 1979 for various
commodities and to improve the
administration of the programs.

EFFECTIVE DATE: May 8, 1979.

FOR FURTHER INFORMATION CONTACT:
Samuel T. Brown, Production
Adjustment Division, Agricultural
Stabilization and Conservation Service,
U.S.D.A., P.O. Box 2415, Washington,
D.C. 20013, (202) 447-6817.

SUPPLEMENTARY INFORMATION: This rule
provides for the application of new rules
for measurement variance to marketing
quota crops, program crops, and set-
aside acreage. This amendment sets
forth the definitions for (1) Set-Aside
Maintenance Check and (2) Minimum
Size and Width Requirements for Set-

Aside. These rules were not included in
the latest revision of Part 718 since the
Secretary had determined for previous
years that there would not be a set-aside
program.

The rules for sending a Notice of
Measured Acreage have been rewritten
and the authority for issuance has been
given jointly to the county executive
director and county committee in the
interest of program administration.

This rule provides other changes that
will clarify administration procedures in
determining crop acreage for 1978 and
subsequent years for marketing quota,
set-aside, and program crops.

Since producers are planting their
1979 crop acreages, I have determined
that compliance with the public
rulemaking requirements of 5 U.S.C. 553
is impracticable and contrary to the
public interest. I have further
determined that it is not possible to
publish these regulations in proposed
form and allow 60 days for comment in
accordance with the provisions of
Executive Order 12044. Therefore, these
amendments shall become effective
upon publication in the Federal Register.

Accordingly, 7 CFR Part 718 is
amended to read as follows:

Final Rule

1. Section 718.1 is amended to read as
follows:

§718.1 Applicability.

The provisions of this part apply to
compliance determinations for 1978 and
subsequent years under the programs
administered by the Agricultural
Stabilization and Conservation Service
through State and county committees, as
authorized by the Agricultural
Adjustment Act of 1938, as amended.

2. Section 718.2 is amended as follows:

§ 718.2 Definitions [Amended]

- - - - -

(a) By revising paragraph (b)(3) to
read as follows:

b - x N

(3) Director. The Director, or Acting
Director, Production Adjustment
Division, Agricultural Stabilization and
Conservation Service, Department of
Agriculture.

(b) By redesignating paragraphs (b)
(15) through (18) as paragraphs (b) (16)
through (19) and adding a new
paragraph (b) (15) to read as follows:

) L

(15) Set-aside maintenance check. An
inspection is to be made in addition to
the regular quality control check to
determine whether producers are

continuing to maintain designated
program acreages in accordance with
program regulations.

(16) through (19) [Redesignated from
(15) through (18)]

3. Paragraph (b) and (d) of § 718.5 are
revised to read as follows: -

§718.5 Producer

. - - - -

(b) Types of producer service.
Services include but are not limited to
measuring land areas (including staking
and referencing), set-aside acreage,
measuring quantities of farm-stored
commodities, and appraising crop
yields.

- - * * *

(d) Staking and referencing. The
acreage requested to be staked and
referenced shall not exceed the effective
farm allotment for the program year for
marketing quota crops, except for flue-
cured tobacco. For flue-cured tobacco,
the acreage requested to be staked and
referenced shall not exceed 100 percent
of the flue-cured farm acreage allotment
in effect for the program year. However,
120 percent of the flue-cured farm
acreage allotment for flue-cured tobacce
may be staked and referenced when the
producer agrees to destroy or leave the
bottom four leaves: Provided, That the
producer must agree to pay for a farm
visit in order to assure compliance with
this requirement. For marketing quota
crops, the farm shall be considered to be
in compliance with the allotment for the
farm if the entire allotment for the
program year was staked and
referenced and the crop is planted
within the staked area. Only the acreage
measured (if less than the allotment or
program requirement was staked and
referenced and the crop or set-aside is
planted within such staked area) shall
be guaranteed for the current year.

4. Section 718.6 is amended by
revising paragraph (c) and adding a new
paragraph (h) to read as follows:

§718.6 Determining farm operator
adherence to program requirements.

. * - -

{c) Measurement Variance.
Measurement Variance shall apply
except when a producer receives
producer service for the entire program
crop, for the permitted normal crop
acreage (NCA), for some other program
requirement, or the producer receives
producer service on a marketing quota
crop. The crop acreages-determined
under this section shall be determined to
be in compliance when the measured
acreages does not exceed the allotment
or program requirement for the program
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year by more than the limits set forth
below:

(1) For marketing quota crops
including flue-cured'tobaceo. The crop.
acreage is either:

(i) The farm allotment acreage. When
the determined acreage does not exceed
the farm acreage allotment in effect for
the program year by more than the
larger of 0.1 acre or 2'percent of the
allotment, or

(it) The determined acreage. When the
determined acreage either:

(A) Exceeds the farm acreage
allotment in effect for the program year
by more than the larger of the amounts
specified in paragraph (c)(1)(i) of this
section, or

(B) Is less than the farm acreage
allotment in effect for the program: year.

(2) For flue-cured tobacco agreements
in effect for the program year between
ASCS and a producer which permit a
producer to grow 120 percent of the farm
acreage allotment. The crop acreage is
either:

(i) 120 percent of the flue-cured
tobacco allotment acreage when the
determined acreage exceeds 120 percent
of the farm acreage allotment in effect
for the program year by not more than
the larger of 01 acre or 2 percent of 120/
percent of the allotment; or

(ii). The determined acreage when. the.
determined acreage either:

(A) Exceeds 120 percent of the farm
acreage allotment in effect for the
program year for flue-cured tobacco by
more than the amounts specified in
paragraph (c)(2)(i) of this section, or

(B) /s less than 120 percent of the flue-
cured tobacco allotment.

(3) For set-aside acreage. The set-
aside acreage is either:

(i) The required set-aside (including
voluntary diversion acres) when the
determined acreage is not less than the
required set-aside by more than the
larger of 0.1 acre or 5 percent of the
required set-aside, but not to excced 25
acres, or

(ii) The determined acreage when the
determined acreage either:

(A) Is less than the required set-aside
(including voluntary diversion acres} by
more than the amount specified in
paragraph (c)(3)(i) of this section, or

g (B) Is more than the required set-aside
(including voluntary diversion acres),

(4) For total planted normal crop
acreage. The total planted normal crop
acreage is either;

(i) The permitted normal crop acreage
(normal crop acreage minus required
set-aside (including voluntary diversion
acres).) when the determined acreage
planted to crops designated for the
normal crop acreage does not exceed

the permitted normal crop acreage by
more than the larger of 1.0 acre or 5
percent of the permitted normal crop
acreage but not to exceed 25 acres, or

(ii) The determined acreage when the
determined acreage either:

(A) Exceeds the permitted normal
crop acreage by more than the amount
specified in paragarph (c)(4)(i) of this
section.

(B) Is less than the permitted normal
crop-acreage.

(5) For progranr crops: The crop
acreage is either:

(i) The reported acreage when the
determined acreage does not exceed the
reported acreage by more than the
larger of 1.0 acre of 5 percent of the
reported acreage but not to exceed 25
acres, or

(ii) The determined acreage when the
determined acreage either:

(A) Exceed the reported acreage by
more than the amount specified in
paragraph (c)(5)(i) of this section, or

(B) Is less than the reported acreage
for the crop.

(8) For wheat haying and grazing, The.
wheat acreage designated for haying
and grazing is either:

(i) The smaller of (a) the acreage
recorded in column 7 of the ASCS—477
(ASCS—477 acreages), or () the acreage
reported on the ASCS-578 (7) when the
determined acreage is not less than the
ASCS—477 acreages, or the reported
acreage by more than the larger of 1.0
acre or 5 percent not te exceed 25 acres,,
or (2) when the determined acreage is
more than the ASCS—477 acreage, or

(ii) The determined acreage when the
determined acreage is less than the
ASCS—477 acreage or reported acreage
by more than 1.0 acre or 5 percent not to
exceed 25 acres, or when the determined
acreage is more than the reported
acreage but does not exceed the ASCS-
477 acreage.

- - - . .

(h) Set-aside acres. Farms.
participating in any announced set-aside
program shall designate set-aside
acreage not later than the latest date set
by the:State committee for acreage
reports.

(1) Minimum size and width
requirements for set-aside. The area
offered for designation must meet the.
following width and size requirements:

(i) Minimum size of 2.0 acres:

(ii) Minimum average width of 1.0
chain: (66 feet) wide.

(2) Exceptions to the minimum size
and width requirements for set-aside.
Areas which do not meet the minimum
size. and width requirements may be.
accepted when:

(i) The area offered is:an entire field
(an established stripcropping strip and
the area between terrace(s) and other
field boundaries meet the:definition of a
field as provided for in § 718.2 (b) (4)).

(ii) The area offered is:

(A) An area used to promote highway
safety or will improve highway scenery.

(B) A small or irregular area of
cropland along a stream and a drainage
ditch, provided the area is devoted to a
vegetative cover (as a filter strip) to.
reduce the siltation of a stream or ditch.

(iii) The area offered is' designated by
the producer on ASCS records: across
the entire width or length of a field
(designations across more than one
dimension of a field must meet size and
width requirements in paragraph (h)(1)
of this section) and represents:

(A) The total set-aside requirement, or

(B) The balance of the set-aside
requirement after other designations
have been made that meet the minimum
size and width requirements in
paragraph (h)(1) of this section or are
otherwise excepted in paragraphs (h)(2)
(i) and (ii) of this section.

5. Section 718.9 is revised to read as
follows: ;

§ 718.9 Notice of measured acreage.

Written notice of measured acreage
shall be on a form prescribed by the
Deputy Administrator and shall :
constitute notice to all interested
producers on the farm. The county
committee shall send such notice to the
farm operator when:

(a) For marketing quota crops. The
determined acreage for the crop exceeds
the allotment (120 percent of the flue-
cured tobacco agreements by more than
the measurement variance in those
cases where measurement variance is
not applicable.

(b) For upland, cotton, rice, grain
sorghum, barley, corn, and wheat. The
determined acreage for the crop exceeds
the reported acreage by more than the
measurement variance.

(¢) For normal crop:acreage. The:
determined acreage for the total planted
normal crop acreage exceeds the normal
crop acreage for the farm minus set-
aside by more than the measurement
variance.

(d) For set-aside. The determined
acreage for set-aside is less than the:
required set-aside by more than the
measurement variance.

(e) For other crops or land uses. The
county executive director or county
committee may send a notice of
measured acreage when it is in the best
interest of program administration.
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(Sec. 314, 373, 375, 52 Stat. 48, as amended,
65, as amended, 66, as amended; (7 U.S.C.
1314, 1373, 1374, 1375)

Note.—The Agricultural Stabilization and
Conservation Service has determined that
this document does not contain a significant
proposal requiring preparation of an Impact
Statement.

Signed at Washington, D.C., on April 26,
1979,

Ray Fitzgerald,

Administrator. Agricultural Stabilization and Conservation
Service.

{Amdt. 2) .

[FR Doc. 78-14040 Filed 5-7-79: 8:45 am]

BILLING CODE 3410-05-M

Animal and Plant Health Inspection
Service

9 CFR Part 82

Exotic Newcastle Disease; and
Psittacosis or Ornithosis in Poultry;
Areas Quarantined and Released

AGENCY: Animal and Plant Health
Inspection Service USDA.

ACTION: Final rule.

SUMMARY: The purpose of these
amendments is to quarantine a portion
of Starr County in Texas because of the
existence of exotic Newcastle disease.
Exotic Newcastle disease was
confirmed in Starr County on April 25,
1979. Therefore, in order to prevent the
dissemination of exotic Newcastle
disease it is necessary to quarantine a
portion of Starr County in Texas.

Also, these amendments release a
portion of Los Angeles County,
California, and a portion of Dade
County, Florida, from areas quarantined
because of exotic Newcastle disease.
Surveillance activity indicates that
exotic Newcastle disease no longer
exists in the areas released from
quarantine. No areas in the State of
Florida remain under quarantine.

EFFECTIVE DATE: May 2, 1979.

FOR FURTHER INFORMATION CONTACT:
Dr. M. A. Mixson, USDA, APHIS, VS,
Federal Building, Room 748, Hyattsville,
MD 20782, 301-436-8073.

SUPPLEMENTARY INFORMATION: These
amendments quarantine a portion of
Starr County in Texas, because of the
existence of exotic Newcastle disease in
such area. Therefore, the restrictions
pertaining to the interstate movement of
poultry, mynah, and psittacine birds,
and birds of all other species under any
form of confinement, and their carcasses
and parts thereof, and certain other
articles, from quarantined areas, as
contained in 9 CFR Part 82, as amended,
will apply to the quarantined area.

Also, these amendments release a
portion of Los Angeles County,
California, and a portion of Dade
County, Florida, from the areas
quarantined because of exotic
Newecastle disease under the regulations
in 9 CFR Part 82, as amended. Therefore,
the restrictions pertaining to the
interstate movement of poultry, mynah
and psittacine birds, and birds of all
other species under any form of
confinement, and their carcasses and
parts thereof, and certain other articles
from quarantined areas as contained in
9 CFR Part 82, as amended, will no
longer apply to the areas released.

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respects:

§ 82.3 [Amended]

1. In § 82.3(a)(8), relating to the State
of Texas, a new paragraph (ii) relating
to Starr County is added to read:

(a) * * ®

(8) Texas.* * *

(ii) The premises of Cuauhtemoc
Olivarez, 713 E. San Benito Street, Rio
Grande City, Starr County.

2. In § 82.3(a)(1), relating to the State
of California, paragraph (xi) relating to
Los Angeles County, and paragraph
(a)(4) relating to the State of Florida are
deleted.

(Secs. 4-7, 23 Stat, 32, as amended; secs. 1
and 2, 32 Stat. 791-792, as amended; secs. 1-4,
33 Stat. 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132 (21 U.S.C. 111112, 115,
117, 120, 123-126, 134b, 134f); 37 FR 28464,
28477; 38 FR 19141)

The amendments quarantining the
area impose certain restrictions
necessary to prevent the interstate
spread of exotic Newcastle disease, and,
therefore, must be made effective
immediately to accomplish their purpose
in the public interest.

The amendments releasing areas from
quarantine relieve certain restrictions no

longer deemed necessary to prevent the -

spread of exotic Newcastle disease.
They should be made effective
immediately in order to permit affected
persons to move poultry, mynabh,
psittacine birds, and birds of all other
species under any form of confinement,
and their carcasses and parts thereof,
and certain other articles, interstate
from such areas without unnecessary
restrictions. It does not appear that
public participation in this rulemaking
proceeding would make additional
relevant information available to the
Department.

Therefore, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure

with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Further, this final rule has not been
designated as “significant,” and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary's
Memorandum 1955. It has been
determined by |. K. Atwell, Assistant
Deputy Administrator, Animal Health
Programs, APHIS, VS, USDA, that the
emergency nature of this final rule
warrants publication without
opportunity for public comment or
preparation of an impact analysis
statement at this time.

This final rule implements the
regulations in Part 82. It will be
scheduled for review in conjunction
with the periodic review of the
regulations in that Part required under
the provisions of Executive Order 12044
and Secretary's Memorandum 1955.

Done at Washington, D.C., this 2nd day of
May 1979.
M. T. Gof,
Acting Deputy Administrator. Veterinary Services.
[FR Doc. 79-14143 Filed 5-7-79; 8:45 am]
BILLING CODE 3410-34-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 70

General License Requirements For
Any Person Who Possesses Formula
Quantities of Strategic Special Nuclear
Material (SSNM) In Transit Subject to
Certain Requirements

AGENCY: U.S, Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations to remove the exemption to
licensing for carriers and other persons
who possess or control formula
quantities of strategic special nuclear
material for the purpose of transport or
storage incident to transport. Under the
amendment a general license is issued
to any person who possesses, or who
exercises control over, formula
quantities of strategic special nuclear
material in transit. The general license
will require such persons to be
responsible for assuring that the
material in their possession is protected
against theft and sabotage by a security
system which is implemented in
accordance with a Transportation
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Security Plan that has received prior
NRC approval. The general license
would bring persons who possess or
control formula quantities of strategic
special nuelear material in transit
directly under NRC physical protection
regulations..

EFFECTIVE DATE! June 7, 1979.

FOR FURTHER INFORMATION CONTACT:
Mr. R. |. Jones; Chief, Safeguards:
Standards Branch, Division of Siting,
Health and Safeguards Standards,
Office of Standards Development, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20655, 301-443-5907.

SUPPLEMENTARY INFORMATION: On May
24, 1978, the NRC published a proposed
amendment to 10 CFR 70, “"Domestic
Licensing of Special Nuclear Material”
(43 FR 22215). The amendment proposed
to revise § 70.12 and add a new § 70.20a.
Interested persons were invited to
submit comments or suggestions in
connection with the proposed
amendment within 30 days after
publication in the Federal Register. The
comment period expired June 23, 1978.
One comment was received from a
licensee. The commenter offered the
observation that the proposed
amendment incorporates many
references to other Sections of 10°'CFR
Part 70 which may be a problem for
carriers heretofore not subject to NRC
regulations. The commenter suggested
that a revision to § 70.12 should provide
a self-contained general license setting
forth specifically applicable terms and
conditions, The commenter offered to
submit such a revision to § 7012 to the
NRC by July 21, 1978. However, the
proposed revision was not received.

In response to the commnenter's
remarks, staff believes that it is not
necessary to repeat the details of each
applicable paragraph of 10 CFR Parts 70
and 73 in such a detailed general license
requirement under a revision to § 70.12.
To do so would not necessarily simplify
the proposed rule, but would lead to
duplication of some sections of 10 CFR
Parts 70 and 73. Therefore; staff believes
that the method used in the proposed
rule, that is, cross-referencing, is a
reasonable and prudent method. Thus,
the NRC is adopting the propesed
amendment with only editorial and
clanifying ehanges,

As initially propoesed, paragraph 70.12
will remove the exemption to licensing
for carriers and other persons who
possess or control formula quantities of
strategic special nuclear material for the
purpose of transport or storage incident
to transport. The new § 70.20a grants.a
general license to any person who
would possess or control formula

quantities of strategic special nuclear
material in transit. The scope of the:
general license granted under the
propesed amendment would be: limited
te possession only and will be effective
during the course of a shipment. The
amendment will not affect the
exemption to licensing for carriers and
other persons under § 70.12.whao
transpert all other forms. of special
nuclear material subject to NRC
regulations. Also, the amendment will
not apply to transient shipments, that is,

.shipments which eriginate in a foreign

country with destinations in a foreign
country and which are not offloaded or
transferred within the United States.

The amendment will subject the
general licensee to certain enumerated
Sections of Parts 70-and 73. The general
license requires that a transpentation
security plan be submitted and receive
prior NRC approval before any person
could possess formula quantities of
strategic special nuclear material for the
purpose of transport or storage incident
to transport. The plan submitted by a
carrier or other person for the purpese: of
this general license may incorporate by
reference the terms of a transpontation:
security plan already approved by the:
NRC.

The amendment being adopted: will
codify practices and procedures
presently conducted on a voluntary
basis by carriers:and other persons and
will not require the filing of applications:
with: the Commission or the issuing of
licensing documents to particular
persons by the Commission.

The promulgation of the amendment
will not result in any activity that affects
the environment. Accordingly, the
Commission has determined under the
National Environmental Policy Act, the
Council of Environmental Quality
guidelines, and the criteria of 10 CFR
Part 51, that neither an enviranmental
impact statement or environmental
impact appraisal to support a negative
declaration for the proposed amendment
to 10 CFR Part 70.is required.

Pursuant to the Atomic Energy Act of
1954, as.amended; the Energy
Reorganization Act of 1974, as amended,
and sections 552 and 553 of title:5 of the
United States: Code, the following,
amendment to Title 10, Chapter I, Code
of Federal Regulations, Part 70 is
published as a document subject to
codification.

1. Section 70.12 is revised to read as
follows:

§ 70.12 Carriers.

Common and contract carriers, freight
forwarders, warehousemen, and the U.S.
Postal Service are exempt from the

regulations: in this part to the extent that
they transport or store special nuclear
material in the regular course of carriage
for another or storage incident thereto.
The exemption in this section applies. to:
shipments of formula quantities of
strategic special nuclear material made
through the United States from a point
of foreign origin to a foreign destination,
unless: such a shipment or a portion.
thereof is offloaded for any purpose
within the United States, when the
general license under § 70.20a of this
section shall apply. This exemption does
not apply to the transport or storage'in
transit of formula quantities of strategic
special nuclear material subject to the
requirements of Part 73 of this chapter.

2. A new § 70.20a is added to read as
follows:

§70.20a General license to possess
special nuclear material for transport.

(a) A general license is hereby issued
to any person to possess formula
quantities of strategic special nuclear
material of the types and quantities
subject to the requirements of §§ 73:30
through 73.36 and 73.70(g) of Part 73 of
this chapter, in the regular course of
cartiage for another or storage incident
thereto. The general license is subject to
the applicable provisions of §§ 70.32 (a)
and (b}, 70.42, 70.52, 70:55, 70.61, 70.62
and 70.71.

(b) Notwithstanding any other
provision of this chapter, the general
license igsued under this section does
not authorize any person to conduct any’
activity that would be authorized by a
license issued pursuant to Parts 30
through 35, 40; 50; 110, or other sections
of this part.

(c) Notwithstanding any other
provision of this chapter; the duties of a
general licenses under this section while
in possession of formula quantities of
strategic special nuclear material in the
regular course of carriage for another or
storage incident thereto.shall be limited
to providing for the physical protection
of such material against theft or
sabotage. Unless otherwise provided by
this section, a general licensee under
this section is not subject to the
requirements of Parts 19, 20, 70, and'73.

{d) Any person who possesses formula
quantities of strategic special nuclear
material under this general license:

(1) shall have submitted and received
approval of a transportation security
plan. The security plan shall outline the
procedures that will be used to meet the
requirements of §§ 73.30 through 73.36
and'73.70(g) of this chapter including a
plan for the selection, qualification, and
training of armed escorts, or the
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specification and design of a specially
designed truck or trailer as appropriate.
(2) shall assure that the transportation
is in accordance with the applicable
physical protection requirements of
§§ 73.30 through 73.36 and 73.70(g) o
Part 73 of this chapter and the 2
applicable approved transportation
security plan.
(3) shall be subject to § 73.80 of Part
73 of this chapter.
(Sec. 53, 161i, Pub. L. 83-703, 68 Stat. 930, 948
as amended (42 U.S.C. 2073, 2201))
Dated at Bethesda, Md. this 20th day of April
1979,
For the Nuclear Regulatory Commission.

Loe V. Gossick,

Executive Director for Ope

[FR Doc. 79-14169 Filed 5-7-79; 8:45 am)
BILLING CODE 7500-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Procedures for Size Determinations

AGENCY: Small Business Administration.
ACTION: Final rule.

SUMMARY: This amendment changes the
composition of the SBA Size Appeals
Board in connection with a recent SBA
reorganization. The Associate
Administrator for Minority Small
Business and Capital Ownership
Development and the Chief Counsel for
Advocacy would become members of
the Board in lieu of two positions no
longer in existence under the
reorganization. In accordance with
current titles, the Associate
Administrator for Policy, Planning and
Budgeting is designated as the
administering official for certain SBA
size functions.

EFFECTIVE DATE: May 8, 1979,

FOR FURTHER INFORMATION CONTACT:
Stephen Klein, Office of General
Counsel, Small Business Administration,
1441 L Street, NW., Washington, D.C.
20416, 202-653-6762.

SUPPLEMENTARY INFORMATION: Since
these amendments are administrative in
nature, affecting rules of Agency
organization and procedure, and would
not adversely affect any person, SBA
finds that notice and public procedure
are unnecessary and that the rules may
be effective immediately.

Accordingly, the Small Business
Administration amends Part 121 of its
Regulations (13 CFR Part 121) as
follows:

§ 121.3-3 [Amended]

1. Section 121.3-3 Organization—Size
Functions, is amended by deleting:
“Assistant Administrator for Advocacy,
Planning and Research" and substituting
in lieu thereof “Associate Administrator
for Policy, Planning and Budgeting."

2. Section 121.3-6(a) is amended by
revising the paragraph setting forth the
composition of the Size Appeals Board
to read as follows:

§ 121.3-6 Appeals.

(a)* * * The Size Appeals Board
shall consist of five members, to wit:
The Deputy Administrator
(Chairperson); the Associate
Administrator for Procurement
Assistance (Vice Chairperson); the
Associate Administrator for Finance
and Investment; the Associate
Administrator for Minority Small
Business and Capital Ownership
Development; and the Chief Counsel for
Advocacy. In the event the Vice
Chairperson acts as Chairperson in the
stead of the Deputy Administrator, the
Director of the Office of Procurement
and Technical Assistance shall become
a member of the Board. Each member
shall designate one alternate in writing
to act in his stead, and in the event of an
emergency, the Chairperson may
designate a temporary additional
alternate for any member. Each member
or his alternate shall have one vote
except that the Chairperson or the Vice
Chairperson acting in his stead shall
vote only in the event of a tie.

Dated: April 26, 1979.

William H. Mauk, Jr.,

Acting Administrator.

[Revision 13, Amendment 27]

[FR Doc. 79-14364 Filed 5-7-79; 8:45 am)
BILLING CODE 8025-01-M

CIVIL AERONAUTICS BOARD
14 CFR Part 291

Domestic Cargo Transportation

Adopted by the Civil Aeronautics Board at
its office in Washington, D.C.
April 26,1979,

AGENCY: Civil Aeronautics Board
ACTION: Final rule.

SUMMARY: The CAB is amending, on its
own initiative, its regulations exempting
persons involved in domestic cargo
transportation from section 409 of the
Federal Aviation Act relating to
interlocking relationships. The initial
rule exempted air carriers, but not
officers or directors of air carriers,

although the latter are also governed by
section 409. This rule corrects that error.

DATES: Adopted: April 26, 1979.
Effective: April 26, 1979.

FOR FURTHER INFORMATION CONTACT:
Richard B. Dyson, Associate General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428; 202-673-5442.

SUPPLEMENTARY INFORMATION: In ER-
1080, effective November 9, 1978 (43 FR
53628, November 16, 1978), the Board
issued comprehensive regulations
implementing Pub. L. 95-163, which
deregulated the domestic all-cargo air
transportation industry. The final rule
was preceded by a notice of proposed
rulemaking, EDR-359 (43 FR 33733,
August 1, 1978) and public comments.
Section 291.31(f) of the final regulation
(redesignated as § 291.31(a)(5) by ER-
1103, 44 FR 9590, February 14, 1979,
effective March 15, 1979) exempted
direct air carriers engaged solely in
domestic all-cargo transportation from
obtaining prior Board approval of
interlocking relationships governed by
section 409. The Board granted the
exemption to free the domestic industry
from mandatory Board approval of
interlocking relationships, since it
appears that general public antitrust
laws are adequate to guard the public
interest. As an exemption for air carriers
is pointless without an exemption for
the officers and directors actually
involved, this rulemaking extends the
exemption to those individuals.

The exemption for officers and
directors is made by adding a new
paragraph to § 291.32, Exemptions from
the Act for persons other than direct air
carriers.

This rulemaking raises no substantive
issues that were not considered and
commented on in the prior rulemaking
(EDR-359 and ER-1080). Since the error
may be misleading to members of the
public, it should be corrected
immediately. Therefore, the Board finds
for good cause that notice and public
procedure on this rule are unnecessary
and contrary to the public interest, and
that the amendment should be made
effective immediately.

Accordingly, the Civil Aeronautics
Board amends § 291.32 of 14 CFR Part
291, Domestic Cargo Transportation, by
designating the existing paragraph as (a)
and adding a new paragraph (b), to read
as follows:

§291.32 Exemptions for the Act for
persons other than direct air carriers.
(a) Air freight forwarders * * *
(b) To the extent that any officer or
director of any air carrier would




Federal Register / Vol. 44, No. 90 / Tuesday, May 8, 1979 / Rules and Regulations

26853

otherwise be in violation of section
409(a)(3) or 409(a)(6) of the Act because
of any interlocking relationship covered
under § 291.31(a)(5), that individual is
hereby exempted from section 409 of the
Act.

(Secs, 204, 408, 416 of the Federal Aviation
Act of 1958, as amended, 72 Stat. 743, 768, 92
Stat. 1731; 49 U.S.C. 1324, 1378, 13886.)

Phyllis T. Kaylor,

Secretary.

[Regulation ER-1118; Amdt. 4]

[FR Doc. 79-14251 Filed 5-7-79; 8:45 am)

BILLING CODE 6320-01-M

14 CFR Part 291

Domestic Cargo Transportation

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.
on April 26, 1979.

AGENCY: Civil Aeronautics Board.
AcTion: Final rule.

SUMMARY: The CAB is amending, on its
own initiative, its regulations exempting
persons involved in domestic cargo
transportation from section 409 of the
Federal Aviation Act. The initial rule
exempted air carriers, but not officers or
directors of air carriers, although the
latter are also governed by section 409.
This rule corrects that error,

DATES: Adopted: April 26, 1979.
Effective: April 26, 1979.

FOR FURTHER INFORMATION CONTACT:
Richard B. Dyson, Associate General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-873-5442.
SUPPLEMENTARY INFORMATION: In ER-
1080, effective November 9, 1978 {43 FR
53628, November 186, 1978), the Board
issued comprehensive regulations
implementing Public Law 95-163, which
deregulated the domestic all-cargo air
transportation industry. The final rule
was preceded by a notice of proposed
rulemaking, EDR-359 (43 FR 33733,
August 1, 1978) and public comments.
Section 281.31(f) of the final regulation
(redesignated as § 291.31(a)(5) by ER-
1103, 44 FR 9590, February 14, 1979,
effective March 15, 1979) exempted
direct air carriers engaged solely in
domestic all-cargo transportation from
obtaining prior Board approval of
interlocking relationships governed by
section 409. The Board granted the
exemption to free the domestic all-cargo
industry from mandatory Board
approval of interlocking relationships,
since it appears that general public
antitrust laws are adequate to guard the

public interest. As an exemption for air
carriers is pointless without an
exemption for the officers and directors
actually involved, this rulemaking
extends the exemption to those
individuals.

The exemption for officers and
directors is made by adding a new
paragraph to § 291.32, Exemptions from
the Act for persons other than direct air
carriers.

This rulemaking raises no substantive
issues that were not considered and
commented on in the prior rulemaking
(EDR-359 and ER-1080). Since the error
may be misleading to members of the
public, it should be corrected
immediately. Therefore, the Board finds
for good cause that notice and public
procedure on this rule are unnecessary
and contrary to the public interest, and
that the amendment should be made
effective immediately.

PART 291—DOMESTIC CARGO
TRANSPORTATION

Accordingly, the Civil Aeronautics
Board amends § 291.32 of 14 CFR Part
281, Domestic Cargo Transportation, by
designating the existing paragraph as (a)
and adding a new paragraph (b), to read
as follows:

§ 291.32 Exemptions for the Act for
persons other than direct air carriers.

(a) Air freight forwarders * * *

(b) To the extent that any office or
director of any air carrier would
otherwise be in violation of section
409(a)(3) or 409(a)(6) of the Act because
of any interlocking relationship covered
under § 291.31(a)(5), that individual is
hereby exempted from section 409 of the
Act.

(Secs. 204, 409, 418 of the Federal Aviation
Act of 1958, as amended, 72 Stat. 743, 768, 92
Stat. 1731; 49 U.S.C. 1324, 1378, 1386.)

Phyllis T. Kayloe,

Secretary.

[Regulation ER~1118; Amdt. 4)

[FR. Doc. 78-14313 Filed 5-7-78; 8:45 am]

BILLING CODE 6320-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 13

Prohibited Trade Practices and
Affirmative Corrective Actions;
Federated Department Stores, Inc.

AGENCY: Federal Trade Commission.
ACTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent

agreement, among other things requires
a Cincinnati, Ohio operator of retail
department stores to cease entering into
or enforcing agreements which grant the
firm the right to exclude certain tenants
from shopping centers; control tenants’
advertising, goods and prices; or
otherwise restrict competition.

DATES: Complaint and order issued
April 2, 1979.1

FOR FURTHER INFORMATION CONTACT:
Lois G. Pines, Director, 2R, Boston
Regional Office, Federal Trade
Commission, 150 Causeway St.. Rm
1301, Boston, Mass. 02114. (617) 223~
6621.

SUPPLEMENTARY INFORMATION: On -
Monday, Jan. 22, 1979, these was
published in the Federal Register, 44 FR
4497, a proposed consent agreement
with analysis in the matter of Federated
Department Stores, Inc., a corporation,
for the purpose of soliciting public
comment. Interested parties were given
sixty (60) days in which to submit
comments, suggestions, or objections
regarding the proposed form of order.

No comments having been received,
the Commission has ordered the
issuance of the complaint in the form
contemplated by the agreement, made
its jurisdicational findings and entered
its order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding,

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR 13, are as follows: Subpart—
Combining or Conspiring: § 13.395 To
control marketing practices and
conditions; § 13.430 To enhance,
maintain or unify prices; § 13.450 To
limit distribution or dealing to regular,
established or acceptable channels or
classes; § 13.470 To restrain or
monopolize trade. Subpart—Controlling,
Unfairly, Seller/Suppliers: § 13.530
Controlling, unfairly, seller-suppliers.
Subpart—Cutting Off Access To
Customers or Market: § 13.560
Interfering with distributive outlets;

§ 13.565 Interfering with advertising
mediums. Subpart—Interfering With
Competitors or Their Goods: § 13.1080
Interfering with competitors or their
goods.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended; 15
U.S.C. 45)

Carol M. Thomas.

Secretary

[Docket C-2056)

[FR Doc, 78-14290 Filed 5-7-79; 8:45 ami)

BILLING CODE 6750-01-M

' Copies of the Complaint and Deciston and Order
filed with original document.
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16 CFR Part 213

Prohibited Trade Practices and
Affirmative Corrective Actions;
Louisiana-Pacific Corporation
AGENCY: Federal Trade Commiss‘ion.
ACTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, among other things, requires
a Portland, Ore. firm engaged in
harvesting and converting timber into
various wood products, including
medium density fiberboard (MDF) and
particleboard, to divest, within two
years to a Commission-approved buyer,
the Rocklin MDF plant, which firm
acquired through its merger with the
Fiberboard Corporation; and offer the
new buyer the opportunity to purchase
from the firm, for five years, a limited
amount of the raw materials necessary
to manufacture MDF. Additionally, the
order prohibits the firm, for ten years,
from acquiring without prior agency
approval, any entity engaged in the
manufacture of particleboard or MDF.

DATES: Complaint and order issued Feb.
27,1979.1

FOR FURTHER INFORMATION CONTACT:
FTC/C, Alfred F. Dougherty, Jr.,
Washington, D.C. 20580. (202) 523-3601.

SUPPLEMENTARY INFORMATION: On
Wednesday, September 13, 1978, there
was published in the Federal Register,
43 FR 40882, a proposed consent
agreement with analysis In the Matter of
Louisiana-Pacific Corporation, a
corporation, for the purpose of soliciting
public comment. Interested parties were
given sixty (60) days in which to submit
comments, suggestions, or objections
regarding the proposed form of order.

Comments were filed and considered
by the Commission. The Commission
has ordered the issuance of the
complaint in the form contemplated by
the agreement, made its jurisdictional
findings and entered its order to cease
and desist, as set forth in the proposed
consent agreement, in disposition of this
proceeding,

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR 13, are as follows: Subpart—
Acquiring Corporate Stock or Assets:

§ 13.5 Acquiring corporate stock or
assets; 13.5-20 Federal Trade
Commission Act.

! Copies of the Complaint and Decision and Order
filed with the original documents.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 48. Interpret or
apply sec. 5, 38 Stat. 719, as amended; sec. 7,
38 Stat. 731, as amended; 15 U.S.C. 45, 18)
Carol M. Thomas,

Secretary.

[Docket C-2056]

[FR Doc. 7914300 Filed 5-7-79; 8:45 am)

BILLING CODE 6750-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 154

Natural Gas Policy Act of 1978; Order
Extending Time To File Protests and
Clarifying Prior Order

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Order Extending Time.

SUMMARY: The Federal Energy
Regulatory Commission amends its
regulations by extending the deadline
for the filing of protests to blanket
affidavits and interim collection filings.
This will enable more time for an
interested party to challenge contractual
authority to collect a maximum lawful
price under the Natural Gas Policy Act
of 1978.

EFFECTIVE DATE: April 30, 1979.

ADDRESSES: All filings should reference
Docket No. RM78-22 and should be
addressed to: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT:
Phil Yates, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, D.C. 20426, (202) 275~
4212.

On March 13, 1979, the Commission
issued Order No. 23 in Docket No.
RM79-22 (44 FR 16895, March 20, 1979).
Order No. 23 dealt generally with the
question of contractual authority to
collect maximum lawful prices under the
Natural Gas Policy Act of 1978 (NGPA).?
Apart from that question was the
procedural issue of how an interested
party could protest the collection of an
NGPA maximum lawful price if that
interested party asserted that the
applicable contract did not provide the
requisite authority to collect the price.

In Order No. 23 we stated:

[T]he Commission will establish a general
protest procedure in which parties in interest
can petition the Commission for a specific
determination as to whether a particular
contractual clause constitutes the requisite
authority to charge and collect Natural Gas

'Pub, L. 95-821, 92 Stat. 3350.

Policy Act rates. In light of the administrative
difficulties, complexities and general
practical problems which attend the
transitional period, the Commission will
amend its protest procedures contained in

§ 154.94 to allow for filings of protests within
the latter of 90 days after filing of an
affidavit, or May 1, 1979. Similarly, protest to
interim and retroactive collection filings may
be filed within the latter of 90 days of the
filing of notice to the Commission, or May 1,
1979, The Commission, for practical
administrative reasons and in order to give
some certainty to these matters, will not
entertain protests filed after that date. Of
course, parties in interest may still be able to
resort to the courts to seek resolution of the
question.?

Requests for clarification of Order No.
23 were filed by the Associated Gas
Distributors (AGD), and by the New
York Public Service Commission
(NYPSC). Several issues were raised in
each request for clarification, but only
two require immediate Commission
action.

AGD requested that the May 1, 1979,
deadlines for filing protests be extended,
due to the practical difficulties in
complying with that date in light of the
large number of natural gas contracts
which may be the subject of protests.
We agree that the practical difficulties
in meeting the May 1, 1979, deadlines
are substantial. Accordingly, the
Commission finds that good cause exists
to amend § 154.94 to extend the date for
the filing of protests from May 1, 1979, to
June 15, 1979. In light of our extension of
the dates for filing protests, we do not
consider further AGD's motion for
emergency procedural relief or its
motion for stay of Order No. 23.% The
Commission is evaluating the pleadings
suggesting that the present protest
procedure is inadequate,* and will issue
a nofice requesting comments on
possible changes to that procedure. If
the Commission has not completed its
evaluation in advance of the expiration
of the 45 day extension, it will further
extend the time for the filing of protests;
if the protest procedure is modified, the
Commission will allow a reasonable
time for the filing of protests under the
procedure adopted.

*Order No. 23, mimeo at 52.

*This order does not deny these motions; they
remain before the Commission for such further
consideration as may be appropriate. Nor shall such
motions be deemed denied by the decision to
postpone action thereon. Cf. 18 CFR 1.12(e) (motion
made after hearing cc ed deemed denied if
Commission does not act within 30 days of filing or
referral).

‘E.g. Application of the Public Service
Commission of the State of New York for Rehearing
of Order No. 23; Petition of the State of Michigan
and the Michigan Public Service Commission for
Rehearing of Order No. 23. Both filings were made
on May 12, 1979, in Docket No. RM79-22,
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The other issue the Commission must
address is the request by NYPSC and
AGD that Order No. 23 be clarified to
indicate that failure to protest a
jurisdictional agency determination 3
will not waive an interested party's right
to contest an issue of contractual
authority. The Commission does not
consider a jurisdictional agency
determination of a well's NGPA pricing
category to have any relevance to the
question of contractual authority to
collect the maximum lawful price for
that category. Thus the Commission
agrees that “the procedures for
protesting producer claims to
contractual authority to charge NGPA
ceiling rates are independent of the
Commission's review proceedings with
respect to determinations by
jurisdictional agencies pursuant to
Section 503 of the NGPA." ¢

(Natural Gas Act as amended, 15
U,S.C. 717, ef seq., Energy Supply and
Environmental Coordination Act, 15
U.S.C. 761, et seq., Natural Gas Policy
Act of 1978, Pub. L. 95-621, 92 Stat. 3350,
Department of Energy Organization Act,
Pub. L. 95-91, E.O. 12009, 42 FR 46267.)

In view of the need for prompt
Commission action in these
circumstances to provide an opportunity
to file challenges to contractual
authority, and since notice and
opportunity for comment are
impracticable, unnecessary and contrary
to the public interest, the Commission
finds that good cause exists to issue
these amendments without opportunity
for notice and public procedure thereon.
For the same reasons, good cause exists
to issue these regulations effective
immediately.

In consideration of the foregoing, Part
154 of Subchapter E, Chapter I, Title 18,
Code of Federal Regulations, is
amended as set forth below.,

By the Commission.
Keaneth F. Plumb, 2
Secretary.

§154.94 [Amended]

Section 154.94 is amended in
paragraph (h)(8) and (i)(3) by changing
"May 1, 1979" to “June 15, 1979."

[Docket No. RM79-22| !
[FR Doc. 78-14280 Filed 5-7-79; 8:45 am|]
BILLING CODE 6450-01-M

*Section 275.201(d) of the Commission’s
regulations requires a protest to a jurisdictional
agency determination to be filed within fifteen days,

*NYPSC's Request for Clarification, at page 4.

18 CFR Part 281

Natural Gas Curtailment;
Implementation of Section 401 of the
Natural Gas Policy Act

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

sumMMARY: The Federal Energy
Regulatory Commission (Commission)
completes the Commission’s process of
establishing rules to carry out its
statutory responsibilities under Section
401(a) of the Natural Gas Policy Act of
1978 (NGPA). It establishes a permanent
curtailment rule which provides that to
the maximum extent practicable
curtailment plans of interstate pipelines
protect deliveries of natural gas for
“esgential agricultural users" and for
“high-priority users' as these terms are

defined in Section 401(f)(2) of the NGPA.

EFFECTIVE DATE: June 7, 1979,

FOR FURTHER INFORMATION CONTACT:
Mary Jane Reynolds, Cffice of the
General Counsel, Federal Energy
Regulatory Commission, Room 8000, 825
North Capitol Street, N.E., Washington,
D.C. 204286, (202) 275-4283.

Background

Section 401 of the Natural Gas Policy
Act of 1978 [NGPA) seeks to assure that
natural gas required for essential
agricultural uses will not be curtailed
unless curtailment is required to protect
the needs of certain enumerated high
priority users. Section 401 of the NGPA
establishes a curtailment scheme where
the Secretary of Agriculture (USDA)
determines the volumetric amounts
required by essential agricultural users,
the Secretary of Energy establishes
curtailment priorities and the Federal
Energy Regulatory Commission
{Commission) establishes procedures
whereby the curtailment plans of
interstate pipelines carry out the
Congressional policy to provide
agricultural users certain protections
from curtailment. The rule promulgated
herein completes the Commission’s
process of promulgating rules to carry
out its statutory responsibilites under
Section 401(a) of the NGPA. A rule
proposing procedures for alternate fuel
determinations under Section 401(B) is
the subject of a separate rulemaking in
Docket No. RM79-40.

Specifically, the Commission must
implement the USDA and Economic
Regulatory Administration (ERA) rules
so that, to the maximum extent
practicable, no curtailment plan of an
interstate pipeline results in curtailment
of deliveries of natural gas for any

essential agricultural use, below the
requirement specified by the USDA
unless such curtailment is necessary in
order to meet the requirements of high-
priority users, as that term is defined in
Section 401(f)(2) of the NGPA.

Title IV of the NGPA creates new
priority classifications for high-priority
uses as defined in the statute. These are
“essential agricultural uses”, and
“essential industrial process and
feedstock uses". The ERA of the
Department of Energy is studying
curtailment priority policy and will
likely propose rules to implement
Section 402 at some future time.
However, it does not appear that ERA
will have done so in time to be
coordinated with implementation of
Section 401.

Section 401(a) provides that not later
than 120 days after the date of
enactment of the NGPA the Secretary of
Energy shall prescribe and make ;
effective a rule which provides that no
curtailment plan of an interstate pipeline
may provide for curtailment of
deliveries of natural gas for essential
agricultural use except to meet the
requirements of enumerated high-
priority users.'

Section 401(c) states that the USDA
shall certify to the Secretary of Energy
and to the Commission the natural gas
requirements for essential agricultural
uses in order to meet the requirements
of full food and fiber production.?

Pursuant to Section 403(b) of the
NGPA and Section 402(a)(1)(E) of the
Department of Energy Organization Act,
the Commission is charged with
implementing the rules mandated by
Section 401 under its authority to
establish, review, and enforce
curtailments under the Natural Gas Act.
By a separate rulemaking the
Commission has promulgated an Interim
Rule to give effect to section 401 for the
period April 1, 1979 to October 31, 1979,
The permanent rule will be effective
with respect to deliveries of natural gas
for the winter heating season of 1979-80
and thereafter.

The interim rule promulgated by the
Commission set forth a procedure
whereby high-priority users and
essential agricultural users can obtain
relief from curtailment of the natural gas
they use. In response to the interim rule
interstate pipelines have filed tariff
provisions which provide high-priority
users and essential agricultural users
relief from curtailment in a manner
analagous to the existing life and

'44 FR 1526 (March 1, 1979).

*The USDA rule is an interim final rule. and the
substantive provisions thereof may be changed in
their [its] final rule,
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property provisions that have long been
common in pipeline tariffs. In contrast to
the approach of having eligible users
apply for additional supplies when
necessary, the permament rule provides
protection by reordering the priority
classifications in accordance with the
priority system set forth in Section 401
of the NGPA. The reordering places
high-priority users, as defined by the
statute,® and essential agricultural users,
as also defined by the statute, in new
priority of service classifications 1 and
2, respectively.

In essence, the Commission is
retrofitting existing curtailment plans to
accommodate the new Congressional
mandate in Section 401. In doing so, the
Commission is not unmindful of the
State of North Carolina v. FE.R.C., 584 F
2d 1003 (D.C. Cir. 1978) where an end-
use curtailment plan was found deficient
both because the natural gas was
allocated using base period data which
did not bear relationship to current end-
uses of the natural gas, and because the
Commission failed to consider the
differing impact of the plan on full and
partial requirements customers.
However, North Carolina involved
review of a curtailment plan
implemented solely under the authority
of the Natural Gas Act. In Section 401
Congress mandated that the
Commission modify curtailment plans
(which have been implemented under
the NGA) to protect essential
agricultural uses of natural gas, except
to the extent the natural gas is
necessary for high-priority uses. The
Section 401 requirement is superimposed
upon the Natural Gas Act standards for
a curtailment plan. By Congressional
mandate, it must be implemented
notwithstanding the standards which
have historically controlled
determinatioin of lawfulness of
curtailment plans under the NGA.
Therefore, the Commission does not

? Section 401(f)(2)(C) defines high-priority use as
gas used inter alio in 8 “school, hospital, or similar
institution.” The Commission has defined schools
and hospitals broadly in lieu of defining "similar
institution.” Section 401(f)(2)(D) provides that high-
priority uses also include “natural gas in any other
use the curtaflment of which the Secretary of Energy
determines would endanger life, health, or
maintenance of physical property”. In accord with
this provision, the Secretary of Energy has defined
as high-priority use natural gas used “for minimum
plant protection, for fire'protection, in a sanitation
facility, in a correctional facility, or for emergency
situations pursuant to 18 CFR 2.78(a)(4)." 10 CFR
581.02(b)(6){iv), Volumes of natural gas necessary
for “minimum plant pre when the plant is
shut down" and for “emergency situations pursuant
to 18 CFR 278(&){4)" are not based upon historical
requirements for which entitlements can be
appropriately calculated. Accordingly the rule
requires every pipeline to include an emergency
relief clause providing for delivery of such volumes.
18 CFR 281.204(c),

believe that North Carolina controls this
rulemaking.

Moreover, in implementing Section
401, Congress has indicated that it does
“not intend the reopening of curtailment
plans for this limited purpose [of
protecting essential agricultural
requirements] to result in adoption of a
new base year for curtailment
purposes’’. Conf. Report No. 1752, 95th
Cong. 2d Sess. 113 (1978). If the
Commission were to apply the rule in
North Carolina to the curtailment plans
resulting solely from implementation of
Section 401, it would necessarily require
the Commission to reopen all existing
curtailment plans which have been
found just and reasonable. This result is
both administratively infeasible and
contrary to Congressional intent.

The Secretary of Energy and the
USDA have promulgated the statutorily
required rules. On March 9, 1979, the
ERA promulgated a final rule wherein
certain terms are defined, and wherein
curtailment priorities as set forth in
Section 401 of the NGPA are
established. Likewise, the Secretary of
Agriculture has promulgated an Interim
Final Rule (44 FR 11526, March 1, 1979)
which establishes the volumetric
requirements for essential agricultural
users. (7 CFR 2900.4)

To implement the statutorily
mandated upgrading of priorities in
accord with the USDA and ERA rule,
the Commission issued a Notice of
Proposed Rulemaking on January 12,
1979, in this docket. The deadline for
filing Comments was March 20, 1979.
Public hearings were held in various
locations.* On the basis of the record
established, including the written and
oral comments received, the
Commission has modified its initial
proposal and now promulgates the rule
contained herein.

The Commission has had the benefit
of consultation with the USDA as
contemplated by Section 401. This
consultation has been extremely
valuable to the Commission in its
process of evaluating and determining
the method by which to implement
Section 401. The Commission is aware,
however, that consultation does not

¢March 6, 1979—California Public Utilities
Commission, California State Building, 350
McAllister Street, San Francisco, California

March 9, 1879—Holiday Inn, 1911 I-40E at Ross,
Amarillo, Texas

March 13 and 14—Federal Energy Regulatory
Commission, 825 North Capitol Street, N.E.,
Washington, D.C.

March 16, 1978—Wisconsin Public Service
Commission, 4802 Sheboygan Avenue, Madison,
Wisconsin

March 19, 1979—Arkansas Public Service
Commission, Justice Building, Little Rock, Arkansas

imply concurrence by the USDA with all
aspects of this rule.

The Rule

Under the permanent rule
promulgated today, most customers—
both direct customers and local
distribution company customers—of
interstate pipelines will be required to
re-examine the data used to determine
base period volumes for curtailment
plans in order to identify which volumes
meet the ERA's definition of priority 1.
Only volumes whose deliveries are
protected by the NGPA before deliveries
to essential agricultural users will be
included in priority 1. The rationale for
this treatment stems from the Secretary
of Energy's definition of “'high-priority
use” (Priority 1). In the ERA rule, “high-
priority use” is not defined in the same
manner as the definition of “high-
priority use' in the currently effective
curtailment plans of certain interstate
pipelines. Schools, hospitals, and large
apartment buildings included by ERA in
priority 1 generally were not given
priority 1 treatment in most interstate
pipeline plans. Likewise, some
curtailment plans of interstate pipelines
may have included in their priority 1
classification end-uses which are not
categorized in the priority 1 category by
the Department of Energy.

Pipeline curtailment plans will include
a new priority 2 which will contain the
requirements necessary to serve
essential agricultural uses as defined by
the Secretary of Agriculture.

The USDA interim rule defines
volumetric requirements:

§ 29004 Essential agricultural volume
requirements. (a) For purposes of section 401
of the NGPA, Essential Agricultural
columetric Requirements are certified to be:

(1) For each Essential Agricultural Use
Establishment which (i) uses natural gas on
farm for agricultural production, or (ii)
consumes 300 mcf or less of natural gas per
peak day (whether such Essential
Agricultural Use Establishment is in
existence on the effective day of this rule or
comes into existence thereafter}—100 percent
of the current requriements.

(2) For each Essential Agricultural Use
Establishment not inlcuded in paragraph (1)
{whether such Essential Agricultural Use
Establishment is in existence on the effective
date of this rule or comes into existence
thereafter)—the higher of:

{i) The actual volume of natural gas used
by such Essential Agricultural Use
Establishment (corrected to include amounts
of process and feedstock gas not used
because of curtailment or plant shutdown)
during the applicable period of the most
recent 3 years (updated annually) which has
the highest corrected volume; provided,
however, that if any such Essential
Agricultural Use Establishment shall have
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been in existence less than 3 years, the
applicable period shall be that having the
highest correct volume of such Essential
Agricultural Use Establishment's existence;
or

(i) the maximum volume such Essential
Agricultural Use Establishment would be
entitled to purchase under the interstate
pipeline's curtailment plan in effect on the
effective date of this rule.

The volumes included in the other
priority classifications in an interstate
pipeline’s plan must be reduced to the
extent that those volumes are now
placed in new priorities 1 or 2. Uses not
included in priorities 1 or 2 would be
handled in accord with current
curtailment plans, but deliveries of all
such volumes would be given a lower
preference than delivery of new priority
1 and 2 volumes.

The changes in curtailment plans are
to be implemented on Naovember 1, 1979,
It will be necessary for the interstate
pipelines to revise the volumes of
natural gas reflected in each category or
service in their curtailment plans in
order to affect the changes brought
about by the NGPA. Thus, although the
rule will not be implemented until
November 1, substantial werk will be
required before that date to prepare for
its implementation. End-users, local
distribution companies, and interstate
pipelines will immediately commence
work to modify the curtailment plans of
the interstate pipelines in accordance
with this rule and the NGPA.

In past curtailment proceedings the
parties have often arrived at a
settlement of all issues without resort to
adjudicatory proceedings before the
Commission, This procedure may be
appropriate here, and nething in the rule
precludes any interstate pipeline and its
customers from proposing, as a
settlement, a curtailment plan that
differs from that set out in our rule. Such
a settlement will be evaluated by the
Commission in the light of its
responsibility to meet the statutory goal
of protecting, to the maximum extent
practicable, high priority users and
essential agricultural uses,

Summary of Comments and of Revisions
of Commission Rule

~ On January 12, 1979, the Commission
issued its Notice of Proposed
Rulemaking 44 FR 3725 (January 18.

1979) for development of a curtailment
rule to implement Section 401 of the
NGPA on a permanent basis. The
proposed rule was issued prior to final
action of ERA and USDA with respect to
issuance of their final rules required by
Section 401.° The Commission now has

*ERA's final rule was issued on March 9, 1979,
and the Interim Final Rule of USDA was issued to

the benefit of the final ERA rule and the
interim final USDA rule.

The Commission's final rule adopts
the ERA rule in its entirety, and the
Certification of "Essential Agricultural
Use'" and Volumetric Requirements of
USDA'’s interim final rule. Interstate
pipelines are required to provide gas to
supply the certified volumetric
requirements for those users designated
by the USDA.* However, the interstate
pipeline is not required to deliver
natural gas to any customer in violation
of any volumetric limitations set out in
the contract between the interstate
pipeline and its customer.

The Commission recognizes that
incorporation by reference of the USDA
rule will result in some expansion in the
entitlements over the entitlements
contained in current pipeline
curtailment plans. In the past, the
Commission’s policy has not favored
load growth; i.e., increasing new
customers or base period entitlements.
However, the Commission's reading of
the NCPA and the many comments and
legal analysis provided it in the
extensive record in this proceeding
leads it to the conclusion that some
agricultural load growth was intended
by Congress. The Commission has
determined it must make the appropriate
modifications where necessary to carry
out the Congressional mandate. The
Commission's reading of Section 401,
amply supported by the rulemaking
record, indicates that Congress intended
to up-grade the priority classification of
essential agricultural users while
specifically protecting high-priority
users. However, Congress did not
mandate that high-priority load growth.
Thus, to the extent that load growth is
required by the USDA rule and the
agricultural users (or its local
distributor) has the requisite contractual
authority, it is the Commission's view
that Congress intended that agricultural
load growth be permitted. The
Commission recognizes that if gas
supplies are inadequate this may require
some disruption of service to
established consumers but the
legislative history indicates that
Congress was prepared to accept such
an impact.

The significance of the Commission’s
statement in the interim rule that
pipelines are not required to serve those
certified USDA volumetric requirements
if serving them would require providing

become effective on February 28, 1679, until
superseded by a permanen! rule expected to be
issued on or about April 30, 1979.

*The Department of Agriculture certified
essential agricuitural uses without regard to
contract or service limitations.

gas in excess of volumetric
specifications in contracts or certificates
of public convenience and necessity was
a subject of much comment and
discussion by the parties to this
rulemaking. Some commentors took the
position that Section 401 created new
natural gas entitlements that override
existing certificates or contracts.
However, it was pointed out by many
other parties that increased service by
interstate pipelines is governed by
Section 7 of the Natural Gas Act (NGA)
dealing with certificates of public
convenience and necessity while
curtailment plans in contrast deal with
reductions in existing service. Most of
the speakers questioned at the hearings
agreed that Section 401 of the NGPA
does not compe! an interstate pipeline to
serve an essential agricultural user who
is not now served by that pipeline. The
view expressed was that absent the
issuance of a certificate of public
conveniénce and necesgity under
Section 7 of the NGA interstate
pipelines cannot be required to increase
service to existing customers or attach
new customers. There was no indication
that Congress, in enacting the NGPA
intended to override the certificate
requirements of Section 7 of the NGA. It
was pointed out by a number of
speakers including representatives of
several state Commissions that the
policies of local distribution companies
regarding the addition of new customers
is generally subject to state regulation.
The Commission does not believe that
Section 401 binds state regulators to
order local distribution companies to
add new customers, increase deliveries
or execute new or modified contracts or
service agreements.

In general, it is the Commission’s view
that contract and certificate limitations
would apply whether or not the
Commission made a specific reference
to them in its regulation. The Federal
Power Commission (FPC) in allocating
diminished supplies of natural gas to
users with existing contracts was
required to override certain contract
features but it was generally recognized
that curtailment plans did not create
additional contract entitlements.

In discussing the natural gas shortage
and the need for curtailments, the
United States Supreme Court stated:

The shortage is said o require curtailment
of contracted natural gas deliveries by
Transco to its customers during periods of
high demand. The curtailment plans concern
methods of allocating the shortfall among the
various customers. FPC v. Transcontinental
Gas Pipeline Corp., 423 U.S. 326, 327-8 (1976).

This statement indicates the Supreme
Court's recognition, that curtailments
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are superimposed upon existing
contractual relationships.

Similarly, in its initial discussion of
the Transco curtailment case the United
States Court of Appeals for the District
of Columbia stated:

When a pipeline company's natural gas
supplies become inadequate to meet
contractual commitments to customers, there
must be a provision—through a curtailment
plan—for apportioning the diminishing gas
supply among the customers, State of North
Carolina v. FERC, No. 76-2102 (D.C. Cir.
1978), slip opinion at 8.

The FPC's later curtailment plans did
not recognize the contract distinction
between firm and interruptible
contracts. The underlying goal in the
FPC's curtailment policy was to
establish a system of priorities of
service based on the end use of the
natural gas. The firm interruptible
contract distinction does not provide an
adequate basis for determining the end
use of the gas. In general, however,
except where it was necessary to
achieve end-use principles, curtailment
policy has recognized that entitlement to
gas requires both contractual authority
as well as recognition in a curtailment
plan.

The Commission adopts the USDA’s
certification of essential agricultural
uses, but fully recognizes that increases
in service are still subject to applicable
state law, to Section 7 of the NGA, and,
existing contracts to which the interstate
pipeline is a party. Parties are free to
amend their contracts and pipelines are
free to file applications for new or
amended certificates under Section 7.

In all other respects, it is the
Commission’s intention to preserve the
existing base period data and method of
implementation of existing interstate
pipeline curtailment plans. We are
particularly mindful of the Statement of
Managers which expresses a clear
desire to avoid disruption of existing
curtailment plans upon implementation
of Section 401.

Alternate Fuel Test

The Commission is authorized by
Section 401(b) of the NGPA to exercise
its authority to approve or modify
certified volumes of all essential
agricultural users through application of
a statutory alternate fuel test. The
Commission, under Docket No. RM79-
40, is issuing today as a corollary rule, a
Notice of Proposed Rulemaking which
notices a rule providing for procedures
for making the alternate fuel
determination. Accordingly, those
principles will not be addressed here.

Data Verification Committees

The concept of using a Data
Verification Committee (DVC) in order
to deal with data management problems
on each pipeline as expressed in the
Commission's proposed rule received
considerable attention in the comments
of the parties. The agricultural
community strenuously objected to this
use of the DVC. Agricultural
representatives argued that the
proposed rule would vest too much
power in the DVC by virtue of giving
them fact-finding authority. They also
argued that agricultural representatives
were not included as standing members.
Many agricultural users stated that,
rather than deal with a DVC, they would
prefer to come directly before the
Commission to resolve data problems.

The Commission in deference to the
strong reservations of the agricultural
community about DVC procedures, and
to questions whether the Commission
could lawfully delegate its authority to a
DVC, has determined that it will not
utilize these committees in a fact-finding
mode.

However, the Commission believes
that the record indicates that the DVC's
would be useful in a more limited
capacity than in the proposed rule.
There is a need to insure that all data
are expressed in a consistent fashion
and that data be reviewed for
mechanical and reporting errors. There
is also a need for a forum which would
permit exchanging data and information
among the various pipeline customers
affected by a pipeline curtailment plan.
Finally there is a need to discuss
matters in controversy so that all parties
and the Commission can understand the
issues that the Commission must
address. The Commission believes that
the DVC's can perform these limited
functions in a legally appropriate
fashion and in a way that will assist and
not prejudice any customer in obtaining
its legal entitiements.

Attribution

The rule promulgated provides an
attribution mechanism so that
agricultural users, local distribution
companies, and interstate pipelines that
receive gas from more than one source
can allocate their priority needs of
natural gas among those sources.

The permanent rule re-orders the
priority classifications of pipelines’
existing curtailment plans. The
Commission believes high priority and
essential agricultural requirements
should be attributed among suppliers
based on the underlying curtailment
plans of the interstate pipeline suppliers.

Accordingly, the requirements will be
attributed to a particular direct supplier
based on a fraction equal to the
entitlements from that supplier divided
by total supplies from all sources,
including non-pipeline supplies. An
essential agricultural user or local
distribution company with supply
sources which supplemented interstate
pipeline supplies, during the base period
of the pipeline's curtailment plan would
not be attributed to interstate pipeline
suppliers.

Storage

The revised curtailment priorities
embodied in the ERA rule seeks to
protect customer storage injection.

Section-by-Section Summary of th
Final Rule :

The following is a section-by-section
summary of the Commission's final rule.

Purpose (§ 281.201)

This section states that it is the
purpose of this subpart to provide
effective November 1, 1979, that the
curtailment plans of interstate pipelines
protect, to the maximum extent
practicable, deliveries of natural gas for
essential agricultural uses and high
priority uses.

Applicability (§ 281.202)

The subpart applies to the following
interstate pipelines:

Alabama-Tennessee Pipeline Company

Algonquin Gas Transmission Company.

Arkansas Louisiana Natural Gas Company.

Cities Service Gas Company.

Colorado Interstate Gas Company.

Columbia Gas Transmission Corporation.

Consolidated Gas Supply Corporation.

East Tennessee Natural Gas Company.

Eastern Shore Natural Gas Company.

El Paso Natural Gas Company.

Florida Gas Transmission Company.

Great Lakes Gas Transmission Company.

Inter-City Minnesota Pipelines, Ltd., Inc.

Kansas-Nebraska Natural Gas Company, Inc.

Lawrenceburg Gas Transmission Company.

Michigan-Wisconsin Pipeline Company.

Mid-Louisiana Gas Company.

Midwestern Gas Transmission Company.

Mississippi River Transmission Company.

Montana Dakota Utilities Company.

National Fuel Gas Supply Company.

North Penn Gas Company.

Northern Natural Gas Company.

Northwest Pipeline Corporation.

Panhandle Eastern Pipeline Company.

South Georgia Natural Gas Company.

Southern Natural Gas Company.

Southwest Gas Corporation.

Tennessee Gas Pipeline Company, a Division
of Tenneco, Inc.

Tennessee Natural Gas Lines.

Texas Eastern Transmission Corporation.

Texas Gas Transmission Corporation.

The Inland Gas Company.
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Transcontinental Gas Pipeline Corporation.
Transwestern Pipeline Company.
Trunkline Gas Company.

United Gas Pipe Line Company.

Western Gas Interstate Company.

Definitions (§ 281.203)

This section defines the following
terms as they are used in this subpart:

“Currently efféctive curtailment plan™
means the plan for natural gas
_ curtailment which an interstate pipeline
had in effect on March 1, 1979;

“Direct sale customer' means an
essential agricultural user that
purchases natural gas directly from an
interstate pipeline and consumes such
natural gas for an essential agricultural
use;

“Essential agricultural use” means
any use of natural gas, certified by the
Secretary of Agriculture as such a use
under section 401{c) of the NGPA, as
identified in 7 CFR 2900 et seq.;

“End-use curtailment plan™ means a
tariff provision that requires that, if
there is a supply shortage, curtailment of
natural gas deliveries will be based on
end-use factors;

“Indirect sale customer” of an
interstate pipeline means an essential
agricultural end-user served by a local
distribution company which is served
directly or indirectly by an interstate
pipeline;

“High-priority user' means a person
who uses natural gas in a residence, a
small commercial establishment, a
school or hospital, or for police and fire
protection, sanitation or correctional
facilities;

“Local distribution company” means a
local distribution company served
directly by an interstate pipeline.

This section also defines alternate
fuel; entitlements; rolling base period;
residence; small commercial
establishment; hospital; and school.

Section 281.203(b) provides for cross-
references which are essential
agricultural requirements, and index of
entitlements.

Tariff Filing Requirements (§ 281.204)

~ Paragraph 281.204(a) states that an
interstate pipeline must file tariff sheets
which provide that natural gas will be
delivered in accordance with provisions
of this subpart. If the pipeline has no
curtailment plan, it must file a tariff
which includes one that complies with
this subpart by October 1, 1979, If the
pipeline has curtailment provisions in its
currently effective tariff, it shall file
amendments to that tariff reflecting a
curtailment plan which complies with
this subpart no later than October 1,

1979. The effective date of all such
tariffs will be November 1, 1979.

Paragraph 281.204(b) states that the
index of entitlements for an interstate
pipeline with an end-use curtailment
plan shall identify the natural gas
entitlements in each priority of service
category (determined under § 281.205(a))
for each direct sale customer, each local
distribution company, and each
interstate pipeline purchaser. The
indices of entitlements will be
periodically updated. For curtailment
plans using a fixed base period, new
indices reflecting changes in Priority 2
entitlements are due each October 1st
for a proposed effective date of
November 1st. For plans now using a
rolling base period, annual updates in
Priority 2 index of entitlements must be
filed when ather end-uses are updated
in accordance with currently effective
tariffs. Other amendments to the indices
must be made if the Commission
determines, under Subpart C, that
essential agricultural user has an
alternative fuel availability for Priority 2
entitlements, and removes that essential
agricultural use from Priority 2 and
places it in the appropriate curtailment
category.

Each tariff shall contain provisions
that require interstate pipelines to
provide for delivery of enough gas to
respond to emergency situations during
periods of curtailment in order to
forestall irreparable injury to life,
property or for minimum plant
protection during shut-downs
(§ 281.204(c)).

The delivery requirements of this
subpart will not exceed the volumetric
requirements of the contract between a
pipeline and its customer.

General Rule (§ 281.205)

Paragraph 281.205(a) requires
interstate pipelines to establish a high-
priority use category designated as
Priority T and an essential agricultural
use category designated as Priority 2.
Priority 1 shall include all high-priority
use entitlements of direct and indirect
customers and related storage injection
volumes. Priority 2 shall include all
essential agricultural use entitlements of
its direct and indirect customers and
related storage injection volumes.

The method of curtailment for end-use
curtailment plars requires that
deliveries of natural gas be curtailed
sequentially beginning with the lowest
priority of service category. All
categories must be fully curtailed before
Priorities 1 and 2 are curtailed. Priority 1
shall be curtailed last (§ 281.205(b)(1)).
Subparagraph 281.205(b){2) requires that
all priority categories in existing plans

be placed below new categories 1 and 2.
Entitlements in existing categories must
be reduced to the extent that
entitlements have been placed in
categories 1 and 2.

Paragraph 281.205(c) requires an
interstate pipeline to classify customer
storage injection gas in the same manner
as in the curtailment plans in effect on
March 1, 1979. If gas volumes for storage
are classified by end-use, the pipeline
must recalculate volumes for each
priority category according to the index
of entitlements. Otherwise, no storage
injection volumes may be recalculated,
reclassified or included as Priority 1 or 2
entitlements.

The calculation of entitlements in
priority of serviee categories shall be
computed in the following manner: for
Priority 1 in accordance with § 281.206;
for Priority 2 in accordance with
§ 281.207. Each interstate pipeline with
an end-use curtailment plan shall reduce
entitlements to all other categories of
service to the extent those entitlements
have been placed in Priority 1 or 2.

Classification of Priority 1 Entitlements
(§ 281.206)

Paragraph (a) of this section defines
“high-priority entitlements" as the
volume of gas a person (direct sale
customer, local distribution company or
interstate pipeline purchaser) is entitled
to receive under the current curtailment
plans of the particular interstate pipeline
on account of its own high-priority uses
and alse (in the case of a local
distribution company or the pipeline
itself) those of its customers. A pipeline
is entitled to receive gas for its own
high-priority uses and the high-priority
uses attributed by direct sale customers
and local distribution company
customers to the pipeline as a source of
that gas.

Paragraph 281.206(b) states that local
distribution company customers and
direct sale customers may request each
of its direct interstate pipeline suppliers
to classify as Priority 1 entitlements
natural gas that either entity is entitled
to purchase for its high-priority uses.

The customer must designate the
entitlements in each priority of service
category in the current curtailment plan
for which Priority 1 reclassification is
requested and request that these
entitlements be removed from categories
of service in the currently effective
curtailment plan.

An interstate pipeline must reclassify
high-priority entitlements as requested
and must reduce by an equal amount the
entitlements in the priority of service
categories designated by the direct sale
customer or local distribution company.
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Paragraph 281.206(c) prescribes the
same procedure for interstate pipeline
purchasers which request
reclassification of high-priority
entitlements from interstate pipeline
suppliers. The interstate pipeline
purchaser shall designate these high-
priority entitlements and request that
those entitlements be removed from
other categories of service. These high-
priority entitlements are equal to the
attributed Priority 1 entitlements
calculated under section 281.209.

Classification of Priority 2 Entitlements
(§ 281.207)

Paragraph 281.207(a)(1) states that
direct sales customers may request
Priority 2 classification for their
essential agricultural uses (calculated
under section 281.208) from direct
interstate pipeline suppliers. Under
subparagraph (a)(2), the essential
agricultural users must designate the
entitlements in the priority of service
categories of existing plans and request
their removal. The pipeline will then
reclassify essential agricultural use
requirements as Priority 2 entitlements
and accordingly reduce entitlements in
other priority of service categories as
the customer designates.

Under paragraph (b), an indirect sale
customer which is an essential
agricultural user may request that its
local distribution company which
supplies the customer directly ask the
pipeline supplier to reclassify the
customers indirect essential agricultural
requirements as Priority 2 entitlements.

Paragraph (c) states that a local
distribution company must attribute the
indirect essential agricultural
requirements for which reclassification
is sought by indirect sale customers to
direct interstate pipeline suppliers, in
accordance with § 281.209. Local
distribution companies must request
direct interstate pipeline suppliers to
classify indirect essential agricultural
requirements as Priority 2 entitlements.
Under subparagraph (c)(2), the
entitlements designated by the local
distribution company to reflect
attributed indirect essential agricultural
requirements are removed from the
category of service in which they are
found in existing curtailment plans. The
interstate pipeline shall reclassify the
indirect essential agricultural
requirement as a Priority 2 entitlement
and reduce the entitlements of the local
distribution company in other categories
as designated.

An interstate pipeline purchaser,
under § 281.207(d) may request each of
its direct interstate pipeline suppliers to
classify the attributable indirect

essential agricultural requirements as
Priority 2 entitlements in the currently
effective curtailment plan of the
supplier.

Under subparagraphs 281.207(d}(2)
and (3), the interstate pipeline purchaser
will designate the entitlements in the
current plan of the supplier and request
their removal from the existing priority
of service category. The supplier shall
then classify the attributed Priority 2
entitlements as Priority 2 entitlements
and reduce the current priority of
service categories as designated by the
purchaser.

Calculation of essential agricultural
requirements and attributable Priority 2
entitlements (§ 281.208)

The total essential agricultural
requirement of an end-user will be the
volumes certified by the Secretary of
Agriculture and calculated in acordance
with 7 C.F.R. § 2900.4 and reduced to the
extent of any alternate fuel
determination in accordance with
subpart C under Section 401(b) of the
NGPA. These volumes shall be
calculated on a daily, monthly and
seasonal basis. The direct essential
agricultural requirement is that part of
the total requirement attributable under
§ 281.209 to the direct interstate pipeline
supplier. The indirect essential
agricultural requirement is that portion
attributable to a direct local distribution
company supplier.

Under § 281.208, paragraph (b)
prescribes how the essential agricultural
user calculates its total, direct and
indirect essential agricultural
requirements. An essential agricultural
user will compute current requirements
as they are designated by the Secretary
of Agriculture in accordance with Title 7
of the Code of Federal Regulations,

§ 2900.4, minus any volumes determined
by the Commission as replaceable by an
alternate fuel. As used in 7 C.F.R. Part
2900, current requirements means the
energy used during the most recent 12
months for which there is a record or the
maximum volume which a user could
consume presently for essential
agricultural uses. Paragraph (c) states
that the local distribution companies
calculate attributable indirect essential
agricultural requirements for its end-
user customers by dividing their
customers’ essential agricultural
requirements among the companies’
direct pipeline suppliers. Interstate
pipeline purchasers calculate
attributable Priority 2 entitlements
under paragraph (d) by attributing
Priority 2 entitlements in each
purchaser's index of entitlements among

that purchaser's direct interstate
pipeline suppliers.

Attribution (§ 281.209)

Section 281,209 sets forth the rules for
attributing total essential agricultural
requirements by an essential
agricultural user, indirect essential
agricultural requirements of an essential
agricultural user by its local distribution
company supplier, and Priority 1 and 2
entitlements by an interstate pipeline.
This section is inapplicable to any end-
user or distribution company which has
only one source of gas and to any
pipeline which does not receive gas
from another pipeline.

Natural gas from all direct sources
shall be included in the computations
for purposes of attribution.

However, if an essential agricultural
user attributes any part of its essential
agricultural requirements to a source
other than a direct supplier as defined in
paragraph (c) (for example, synthetic
natural gas facilities or independent
producers), the user may not seek
reclassification to Priority 2 for that gas,
Similarly, a local distributor may not
seek Priority 2 for any part of its indirect
essential agricultural requirements
attributed to a source other than a direct
supplier. And an interstate pipeline
purchaser may not seek Priority 1 or 2
reclassification for any part of the
Priority 1 or 2 volumes to which it is
entitled which are attributed to a source
other than a direct supplier.

Essential agricultural user

Under paragraph 281.209(d) an
essential agricultural user must compute
its requirements atiributable to one
direct supplier by multiplying total
essential agricultural requirements by
the annual quantity entitlement from
said supplier, then dividing the result by
the total volume of gas received from all
sources during the base period of the
direct supplier's current curtailment
plan. Operative definitions are found in
paragraph (c). If the user lacks
entitlement with only one of its
suppliers, the requirement attributed to
that supplier is that part of the user’s
total essential agricultural requirements
not attributed elsewhere. When a user
lacks entitlements with more than one
supplier the essential agricultural
requirements attributable to any one
supplier is found by multiplying the
unattributed portion of the total
requirements by the volume of gas
received in 1972 from that supplier, and
dividing the result by total 1972 supplies
received.
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Local distribution companies

Under paragraph 281.208(e), a local
distribution company calculates its
indirect essential agricultural
requirements attributable to a direct
supplier by multiplying those
requirements by the annual quantity
entitlements from the supplier and
dividing the result by the total volume of
gas received from all sources during the
base period of the fixed period in the
current curtailment plan of the supplier
used to establish a customer's
entitlements.

Interstate pipelines

An interstate pipeline will attribute
Priority 1 and 2 entitlements
respectively to a direct supplier
according to paragraph (e) by
multiplying total Priority 1 and 2
entitlements respectively by the annual
quantity entitlements from the supplier
and dividing the product by the total
volume of gas received from all sources
during the base period of the supplier's
current curtailment plan.

Conlflicting Data (§ 281.210)

Under paragraph (a), an interstate
pipeline may not include in its index of
entitlements under Priorities 1 or 2 any
volumes requested to be so classified, if
any information in the records of the
pipeline differs from reguest for
reclassification of Priority 1 or 2
entitlements, Under paragraph (b) a
local distribution company is prohibited
from seeking classification of volumes
as requested if similar discrepancies
arise between its records and the
request of an essential agricultural user.

Filing and Documentation (§ 281.211)
Priority 1

Under subparagraph (a)(1), the
requests for reclassification of high-
priority entitlements to Priority 1
entitlements made by direct sale
customers and local distribution
companies must be submitted in writing
by June 15, 1979, and accompanied by
tables showing both high-priority
entitlements and the end-users of the
8as in the priority of service category
being reclassified and the end-use data
used to establish high-priority
requirements and the designated end-
use of the natural gas.

Subparagraph (a)(2) sets July 15, 1979
as the deadline for written requests by.
interstate pipeline purchasers to request
that their pipeline supplier's reclassify
igh-priori requirements in currently
effgctive curtailment plans as Priority 1
entitlements. Such requests must be
accompanied by tables of high-priority

entitlements and end-uses in each
category of the supplier's plans for
which reclassification is requested,
copies of end-use data used to establish
high-priority requirements, and a table
indicating volumes and priority of
service categories for which the
purchaser's customers sought
reclassification.

Priority 2

Under subparagraph (b)(1), essential
agricultural users requesting that local
distribution companies or direct
interstate pipeline suppliers classify
essential agricultural requirements to
Priority 2 entitlements must do so in
writing no later than June 15, 1979 and
include a sworn statement which
includes the volumes and end-use of gas
requested to be made Priority 2, the SIC
Code activities of the user, data and
calculations used to determine essential
agricultural requirements under USDA
regulations (7 CFR § 2900.4) and a copy
of a users petition for an alternate fuel
determination for any boiler fuel facility,
if appropriate.

Paragraph (b)(2) establishes June 30,
1979 as the deadline for written requests
by local distribution companies to direct
interstate pipeline suppliers requesting
Priority 2 classification. Such requests
must contain appropriate calculations
and copies of all requests received from
the particular company’s essential
agricultural user customers.

Interstate pipeline purchasers must
request from suppliers classification of
attributable Priority 2 entitlements as
Priority 2 entitlements no later than July
15, 1979 and in writing, according to
subparagraph (3). Appropriate
calculations and copies of customer
requests must accompany the request.

Subparagraph (4) states that the data
required under paragraph (b) must be
filed in years after 1979 only if a change
in Priority 2 is sought. The deadline
dates will continue to be applicable
except for any interstate pipeline with a
rolling base period.

Draft Tariff Sheets and Index of
Entitlements (§ 281.212)

This section requires that each
interstate pipeline prepare draft tariff
sheets and a draft index of entitlements
in accordance with this regulation and
serve these documents on all customers
and, together with all § 281.210
documents, on the Data Verification
Committee no later than August 1, 1979.
The same deadline holds true for
subsequent years, except for pipelines
with a rolling base period which are
germitted to prescribe an appropriate

ate.

Data Verification Committee (§ 281.213)

Paragraph (a) requires, at a minimum,
that the Data Verification Committees
be composed of a representative of the
interstate pipeline, of the Commission
staff, both a large and small local
distribution company, and an essential
agricultural user. State and local
regulatory bodies and a representative
of the Department of Agriculture may be
members at their option.

The Committees will receive all
calculations behind the draft tariff
sheets and the proposed index of
entitlements. Any information requested
by the Committee shall be supplied by
the interstate pipeline.

Under paragraph (c) any customer of
an interstate pipeline may file a written
protest concerning the index of
entitlements, The protests shall be filed
by August 24, 1979,

Paragraph (e) provides that the
Committee shall prepare a report
concerning the draft tariff sheets and
shall, at least, specify arithmetic errors,
and prepare an evaluation of all
protests. Such report shall be submitted
to the interstate pipeline no later than
September 23, 1979.

Notice, complaint and remedy (281.214)

Any direct sale customer or local
distribution company aggrieved by an
alleged violation of this rule shall file
complaint in accordance with 18 CFR 1.8
within 45 days of notice.

If a violation is found by the
Commission, it shall take whatever
action it deems appropriate.

Additional relief (§ 281.215)

Upon rejection of a request for Priority
1 or 2 classification under § 281.206 or
otherwise, or the failure of a local
distributing company to request
reclassification on behalf of an end-user;
for any reason, the aggrieved party may
file a request for relief from curtailment
which conforms with Commission
regulations in 18 CFR 1.7. The request
shall contain the information required in
18 CFR 2.78(b).

(Natural Gas Act, as amended, 15 U.S.C. 717
et. seq.; Public Utility Regulatory Policies Act
of 1978, Pub. L. 95-617; Natural Gas Policy
Act of 1978, Pub. L. 95-821; 92 Stat. 3350;
Department of Energy Organization Act, P.L.
95-91; E.O, 12009, 42 FR 46267)

In consideration of the foregoing Part
281, Subpart B, Subchapter I, Chapter 1,
Code of Federal Regulations is amended
effective June 7, 1979, as set forth below.
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By Order of the Commission.
Kenneth F. Plumb,
Secretary.

PART 281—NATURAL GAS
CURTAILMENT

1. Part 281 is amended by adding a
new Subpart B including § 281.201
through § 281.215 to read as follows:

Subpart B—Permanent Curtailment Rule

Sec.

281.201 Purpose.

281.202 Applicability.

Definitions and cross references.

Tariff filing requirements.

General rules.

Priority 1 reclassification.

Priority 2 classification.

Calculation of essential agricultural
requirements and attributable priority 2
entitlements.

281.209 Attribution.

281.210 Conflicting data.

281.211 Filing and documentation.

281.212 Draft tariff sheets and index of
entitlements.

281.213 Data Verification Committee.

281.214 Notice, complaint and remedy.

281.215 Additional Relief.

Authority: Natural Gas Act, as amended, 15
U.S.C. 717 et seq.; Public Utility Regulatory
Policies Act of 1978, Pub. L. 95-617; Natural
Gas Policy Act of 1978, Pub. L. 95-621, 92
Stat. 3350; Department of Energy
Organizational Act, Pub. L. 95-91, E.O, 12009,
42 FR 46267.

Subpart B—Permanent Curtailment
Rule

§ 281.201 Purpose.

The purpose of this subpart is to
implement section 401 of the NGPA in
order to provide that effective
November 1, 1979, the curtailment plans
of interstate pipelines protect, to the
maximum extent practicable, deliveries
of natural gas for essential agricultural
uses and for high-priority uses in
accordance with the provisions of this
subpart.

§ 281.202 Applicability.
This subpart applies to the following
interstate pipe lines:

Alabama-Tennessee Pipeline Company.
Algonquin Gas Transmission Company.
Arkansas Louisiana Natural Gas Company.
Cities Service Gas Company.

Colorado Interstate Gas Company.
Columbia Gas Transmission Corporation.
Consolidated Gas Supply Corporation.

East Tennessee Natural Gas Company.
Eastern Shore Natural Gas Company.

El Paso Natural Gas Company.

Florida Gas Transmission Company.,

Creat Lakes Gas Transmission Company.
Inter-City Minnesota Pipelines, Ltd.. Inc.
Kansas-Nebraska Natural Gas Company, Inc.
Lawrenceburg Gas Transmission Company.
Michigan-Wisconsin Pipeline Company.

Mid-Louisiana Gas Company.

Midwestern Gas Transmission Company.

Mississippi River Transmission Company.

Montana Dakota Utilities Company.

National Fuel Gas Supply Company.

North Penn Gas Company.

Northern Natural Gas Company.

Northwest Pipeline Corporation.

Panhandle Eastern Pipeline Company.

South Georgia Natural Gas Company.

Southern Natural Gas Company.

Southwest Gas Corporation.

Tennessee Gas Pipeline Company, a Division
of Tenneco, Inc.

Tennessee Natural Gas Lines.

Texas Eastern Transmission Corporation.

Texas Gas Transmission Corporation.

The Inland Gas Company.

Transcontinental Gas Pipeline Corporation.

Transwestern Pipeline Company.

Trunkline Gas Company.

United Gas Pipe Line Company.

Western Gas Interstate Company.

§ 281.203 Definitions and cross
references.

(a) Definitions. For purposes of this
subpart:

(1) "Direct sale customer” means an
essential agricultural user of high
priority use which purchases natural gas
directly from an interstate pipeline and
consumes such natural gas for a high-
priority use or an essential agricultural
use.

(2) “Essential agricultural use” means
any use of natural gas which is certified
by the Secretary of Agriculture as an
“essential agricultural use” under
section 401(c) of the NGPA, as identified
in 7 CFR Part 2900, et seq.

(3) “Essential agricultural user" means
a person who uses natural gas for an
essential agricultural use.

(4) “High-priority use” means any use
of natural gas which qualifies the user
as a high-priority user.

(5) “High-priority user" means any
person who uses natural gas:

(i) In a residence;

(ii) In a small commercial
establishment;

(iii) In a school or a hospital; or

(iv) For police protection, for fire
protection, in a sanitation facility or a
correctional facility.

(6) “End-use curtailment plan" means
a provision in the tariff of an interstate
pipeline that requires that under
circumstances of supply shortage
natural gas deliveries will be curtailed
based at least in part upon factors
which consider the end-use of the
natural gas.

(7) “Indirect sale customer” of an
interstate pipeline means an essential
agricultural end-user served by a local
distribution company which is served
directly by the interstate pipeline.

(8) “Residence" means a dwelling
using natural gas predominantly for
residential purposes such as space
heating, air conditioning, hot water
heating, cooking, clothes drying, and
other residential uses and includes
apartment buildings and other multi-unit
buildings.

(9) “Small commercial establishment”
means any establishment (including
institutions and local, state and Federal
Government agencies) engaged
primarily in the sale of goods or services
where natural gas is used:

(i) In amounts of less than 50 Mcf on a
peak day; and

(ii) For purposes other than those
involving manufacturing or electric
power generation.

(10) “Hospital" means a facility, the
primary function of which is delivering
medical care to patients who remain at
the facility including nursing and
convalescent homes. Qutpatient clinics
or doctors’ offices are not included in
this definition.

(11) “School” means a facility, the
primary function of which is to deliver
instruction to regularly enrolled students
in attendance at such facility. Facilities
used for both educational and
noneducational activities are not
included under this definition unless the
latter activities are merely incidental to
the delivery of instruction.

(12) “Local distribution company"
means a local distribution company
served directly by an interstate pipeline.

(13) *Rolling base period"means a
time period in which entitlements of the
customers of an interstate pipeline are
established pursuant to the pipeline's
currently effective curtailment plan and
which is periodically updated to reflect
recent gas requirements of such
customers.

(14) “Entitlements” of a direct sale
customer or a local distribution
company customer with respect to a
particular interstate pipeline means the
amount of natural gas that customer is
permitted to receive under the interstate
p;'peline's currently effective curtailment
plan,

(15) “Interstate pipeline purchaser”
means an interstate pipeline which
received deliveries of natural gas from
another interstate pipeline.

(16) "Alternate fuel" means any fuel
which is:

(i) Economically practicable and
reasonably available as an alternate to
natural gas for use in a boiler fuel
facility; and

(ii) May be burned in the boiler fuel
facility without placing the boiler fuel in
violation of any applicable Federal,
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state or local air pollution control
standards.

(17) “Currently effective curtailment
plan” of an interstate pipeline means
that curtailment plan in effect on March
1, 1979. :

(b) Cross references. (1) Essential
agricultural requirements are calculated
in accordance with § 281.208.

(2) "Index of entitlements" is that
index of entitlements prepared in
accordance in § 281.204(b).

§ 281.204 Tariff filing requirements.

(a) General rule. Each interstate
pipeline listed in § 281.202 shall file
tariff sheets, including an index of
entitlements, which provides that if the
interstate pipeline is in curtailment,
natural gas will be delivered in
accordance with the provisions of this
subpart, If the interstate pipeline has
curtailment provisions in its currently
effective tariff, the tariff sheets shall
amend the existing curtailment
provisions. If the interstate pipeline has
no curtailment plan in its currently
effective tariff, when it files tariff sheets
to amend its currently effective tariff to
include a curtailment plan such
curtailment plan shall comply with the
requirements of this subpart. The tariff
sheets shall be filed no later than
October 1, 1979, with a proposed
effective date of November 1, 1979. The
Data Verification Committee report
prepared in accordance with § 281.213
shall be filed with the tariff sheets.

(b) Index of entitlements. (1) The
index of entitlements for an interstate
pipeline shall identify the natural gas
entitlements in priority of service
category 1 and 2 (established in
accordance with § 281.205(a)) for each
direct sale customer, each local
distribution company customer and each
interstate pipeline purchaser on a daily,
monthly, seasonal or other periodic
basis used in the currently effective
curtailment plan.

(2) Periodic update. Each interstate
pipeline shall update its index of
entitlements annualy to reflect changes
in Priority 2 entitlements. The new index
of requirements shall be filed on
October 1 of each year with a proposed
effective date of November 1, except
that if the interstate pipeline uses a
rolling base period in its currently
effective curtailment plan it shall file its
new index of entitlements on the date
upon which other end-uses of the
customers of the interstate pipeline are
updated in accordance with the
currently effective tariff.

(3) Alternate fuel determination.
Immediately upon notification that the
Commission has determined (under

Subpart C) that an essential agricultural
user has alternate fuel for priority 2
entitlements, it shall amend its index of
entitlements to remove such volumes
from priority 2 and to the extent such
volumes were reflected in the
curtailment plan in effect on October 31,
1979, shall place such volumes in the
priority of service category where they
would have been included except for the
priority 2 classification.

(c) Other tariff provisions. (1) Every
tariff filed under this subpart shall
contain provisions that will require the
interstate pipeline:

(i) To provide for deliveries of
sufficient volumes of natural gas to
respond to emergency situations
(including environmental emergencies)
during periods of curtailment where
additional supplies are required to
forestall irreparable injury to life or to
property; and

(ii) To provide for deliveries of
sufficient volumes of natural gas to
provide for minimum plant protection
when the plant is shut down.

(2) Volumetric delivery requirements.,
Notwithstanding any other provisions of
this subpart, an interstate pipeline
which is delivering natural gas in
accordance with this subpart shall not
be required to deliver to any customer
volumes of natural gas on a daily,
monthly, seasonal or other periodic
basis which exceed the volumes of
natural gas that the interstate pipeline
may deliver to such customer without
causing the interstate pipeline to violate
any daily, monthly, seasonal or other
periodic volumetric limitations
established in the contract between the
interstate pipeline and such customer.

§ 281.205 General rules.

(a) Priority of service categories. (1)
Priority 1. Each interstate pipeline shall
establish a new high-priority use
category of service designated priority
one (1) which shall include all the high-
priority entitlements calculated in
accordance with § 281.206 and those
storage injection volumes calculated in
accordance with paragraph (c)(2) of this
section.

(2) Priority 2. Each interstate pipeline
shall establish a new priority of service
category designated priority two (2)
which shall include all the essential
agricultural use requirements calculated
in accordance with § 281.207 and those
storage injection volumes calculated in
accordance with paragraph (c)(2) of this
section.

(3) Other priority of service
categories. Each interstate pipeline may
retain the priority of service categories
in its currently effective tariff, but such

categories shall be placed at priorities
below the new priority 1 and 2. Each
interstate pipeline shall reduce the
entitlements in all other existing
categories of service to the extent such
entitlements have been placed into the
new priority of service categories 1 or 2.

(b) Method of curtailment. All
deliveries to all customers of the
interstate pipeline for all volumes of
natural gas not included in priority 1
and 2 shall be fully curtailed by the
interstate pipeline before priority 1 and
2 entitlements are curtailed. Deliveries
for priority 2 entitlements shall be fully
curtailed by the interstate pipelines (in
accordance with the currently effective
curtailment plan) before priority 1
entitlements are curtailed by the
interstate pipelines.

(c) Storage. (1) General rule, Interstate
pipelines shall classify customer storage
injection volumes in the same manner as
that used in the currently effective
curtailment plan.

(2) Storage sprinkling. Interstate
pipelines which classify customer
storage injection volumes on the basis of
the actual end-use of the natural gas
shall recalculate storage injection
volumes placed in each priority of
service category based upon the index
of entitlements to be filed on October 1.

(3) Other treatment of storage. Except
as provided in paragraph (c)(2) of this
section, no interstate pipeline shall
recalculate or reclassify any customer
storage injection volumes, and no
customer storage injection volumes shall
be included as priority 1 or 2
entitlements.

§281.206 Priority 1 reclassification.

(a) Definitions. For purposes of this
section “high-priority entitlenients”
means, with respect to a particular
interstate pipeline,

(1) In the case of a direct sale
customer, the volume of natural gas such
direct sale customer is entitled to
receive for high-priority uses (as defined
in § 281,203) under the currently
effective curtailment plan of the
interstate pipeline;

(2) In the case of a local distribution
company, the volume of natural gas
which such local distribution company
is entitled to receive on account of the
high-priority uses (as defined in
§ 281.203) of its high-priority user
customers under the currently effective
curtailment plan of the interstate
pipeline;

(3) In the case of an interstate pipeline
purchaser the volume of natural gas
such interstate pipeline purchaser is
entitled to receive form an interstate
pipeline supplier for the high-priority
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entitlements of its direct sale customers,
local distribution company customers
and interstate pipeline customers.

(b) Direct sale customer and local
distribution company customers. (1)(i)
Subject to paragraph (b)(2) of this
section, and § 281.211 each direct sale
customer may request each of its direct
interstate pipeline suppliers to reclassify
its high-priority entitlements in its
currently effective curtailment plan as
priority 1 entitlements.

{ii) Subject to paragraph (b)(2) of this
section, and § 281.211 each local
distribution company must request each
of its direct interstate pipeline suppliers
to reclassify its high priority
entitlements in its currently effective
curtailment plan as priority 1
entitlements.

{2) The diréct sale customer or local
distribution company customer shall
designate the entitlements in each
priority of service category in the
currently effective curtailment plan for
which priority 1 reclassification is
requested. It shall request that those
entitlements for which priority 1
reclassification is requested be excluded
from the category of service in which
they are included in the currently
effective plan,

(3) Subject to § 281.210, the interstate
pipeline shall reclassify all such high-
priority entitlements as priority 1
entitlements and shall reduce by an
equal amount the entitlements in such
other priority of service categories as
designated by the direct sale customer
or local distribution company customer,
(in accordance with subparagraph (2])).

(¢) Interstate pipeline. (1) Subject to
paragraph (b)(2) of this section, and
§ 281.211 an interstate pipeline
purchaser may request each of its direct
interstate pipeline suppliers to reclassify
its high-priority entitlements in its
currently effective curtailment plan
(equal to the attributed priority 1
entitlements calculated in accordance
with § 281.209) as priority 1 entitlements
in the currently effective curtailment
plan of the interstate pipeline supplier.

(2) The interstate pipeline purchaser
shall designate the entitlements in each
priority of service category in the
currently effective curtailment plan for
which priority 1 reclassification is
requested. It shall request that those
entitlements for which priority 1
classification is requested be excluded
from the category of service in which
they are included in the currently
effective plan.

(3) Subject to § 281.210, the interstate
pipeline supplier shall reclassify all such
high-priority entitlements as priority 1
entitlements and shall reduce the high-

priority entitlements in other priority of
service categories as designated by the
interstate pipeline customer, (in
accordance with subparagraph (2)).

§281.207 Priority 2 classification.

(a) Direct sale customer. (1) Subject to
paragraph (a)(2) of this section, and
§ 281.211 a direct sale customer may
request each of its direct interstate
pipeline suppliers to classify its
essential agricultural requirements
(calculated in accordance with
§ 281.208) as priority 2 entitlements.

(2) The essential agricultural user
shall designate the entitlements in each
priority of service category in the
currently effective curtailment plan
which reflect the essential agricultural
requirements. It shall request that
entitlements which are reflected in
priority of service categories in the
currently effective curtailment plan are
removed from such priority of service
categories.

(3) Subject to § 281.210, the interstate
pipeline shall classify all such essential
agricultural requirements as priority 2
entitlements and reduce the entitlements
in such other priority of service
categories as designated by the direct
sale customer, (in accordance with
subparagraph (2)).

(b) Indirect sale customer. Subject to
§ 281.211 an indirect sale customer
which is an essential agricultural user
may ask each of its local distribution
company direct suppliers to request
each interstate pipeline supplier to
classify the indirect essential
agricultural requirements as priority 2
entitlements,

(c) Local distribution companies. (1)
The local distribution company shall
attribute (in accordance with § 281.209)
the indirect essential agricultural
requirements for which reclassification
is sought under paragraph (b) of this
section to its direct interstate pipeline
suppliers. Subject to paragraph (b)(2) of
this section, and § 281.211 the local
distribution company shall request.each
of its direct interstate pipeline suppliers
to classify the attributed indirect
essential agricultural requirements as
priority 2 entitlements.

(2) The local distribution company
shall designate the entitlements in each
priority of service in the currently
effective curtailment plan which reflect
the attributed indirect essential
agricultural requirements. It shall
request that those entitlements which
are reflected in each category in the
currently effective curtailment plan are
removed from such priority of service
category.

(3) Subject to § 281.210, the interstate
pipeline shall classify all such attributed
indirect essential agricultural
requirements as priority 2 entitlements
and shall reduce the entitlements of the
local distribution company in such other
priority of service categories as
designated by the local distribution
company, (in accordance with
subparagraph (b](2]).

(d) Interstate pipeline. (1) Subject to
paragraph (d)(2) of this section, and
§ 281,211 an interstate pipeline
purchaser may request each of its direct
interstate pipeline suppliers to classify
the attributed priority 2 entitlements
(calculated under § 281.209) as priority 2
entitlements in the currently effective
curtailment plan of the interstate
pipeline supplier.

(2) The interstate pipeline purchaser
shall designate the entitlements in each
priority of service category in the
currently effective curtailment plan of
the interstate pipeline supplier which
reflects the attributed priority 2
entitlements and request that those
entitlements which are reflected in such
priority of service categories in the
currently effective curtailment plan are
removed from such priority of service
category.

(3) Subject to § 281.210, the interstate
pipeline supplier shall classify the
attributed priority 2 entitlements as
priarity 2 entitlements and shall reduce
the entitlements of the interstate
pipeline purchaser in such other priority
of service categories as designated by
the interstate pipeline purchaser, (in
accorance with subparagraph (2)).

§281.208 Calculation of essential
agricultural requirements and atiributable
priority 2 entitlements.

(a) Scope. This section sets forth the
method by which:*

(1) An essential agricultural user
calculates total essential agricultural
requirements, direct essential
agricultural requirements, and indirect
essential agricultural requirements;

(2) A local distribution company
calculates attributable indirect essential
agricultural requirements for its
ess:iential agricultural user customers;
an

(3) An interstate pipeline purchaser
calculates it attributable priority 2
entitlements.

(b) Calculation by an essential
agricultural user. (1) Total essential
agricultural requirements. (i) General
Rule. (A) The essential agricultural
requirements of an essential agricultural
user are those volumes (expressed in
daily, monthly, seasonal or other
appropriate periodic volumes)
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designated by the Secretary of
Agriculture and calculated in
accordance with 7 CFR § 2900.4; less

(B) Any volumes for which the
Commission determines, in accordance
with Section 401(b) of the NGPA, that
the essential agricultural user has
alternate fuel.

(ii) Definitions. Current requirements
as used in 7 CFR Part 2900 means the
lesser of

(A) The energy consumption from the
most recent 12 month period for which
actual data is available, with necessary
adjustments; or

(B) The maximum volume of natural
gas for which the essential agricultural
user has installed capability to use for
essential agricultural uses.

(2) Attribution of total essential
agricultural requirement and indirect
essential agricultural requirements. (i)
The essential agricultural user shall
attribute its total essential agricultural
requirements among all its sources of
supply of natural gas in accordance with
§ 281.208.

(ii) The direct essential agricultural
requirement with respect to a particular
interstate pipeline supplier is that part
of the total essential agricultural
requirements attributed under § 281.209
to the direct interstate pipeline supplier.
The indirect essential agricultural
requirement with respect to a particular
local distribution company supplier is
that part of the total essential
agricultural requirements attributed
under § 281.209 to a direct local
distribution company supplier,

(c) Calculation by local distribution
companies. (1) A local distribution
company shall attribute under § 261.209
the indirect essential agricultural
requirements of each of its essential
agricultural user customers (calculated
under paragraph (b)(2) of this section)
among all the interstate pipelines which
are direct suppliers of the local
distribution company.

(2) That part of the indirect essential
agricultural requirements which the
local distribution company attributes to
a particular interstate pipeline supplier
is the attributed indirect essential
agricultural requirements attributed to
that interstate pipeline.

_ (d) Interstate pipelines. (1) An
Interstate pipeline purchaser may
attribute under § 281.209 the priority 2
entitlements it includes in its index of
entitlements among its direct interstate
Pipeline suppliers.

(2) the attributable priority 2
entitlements attributed to a particular
inierstate pipeline supplier is that part
of the priority 2 entitlements of the
Interstate pipeline purchaser which it

attributes to a particular interstate
pipeline supplier.

§ 281,209 Attribution.

(a) Applicability. (1) This section sets
forth the rules for attributing total
essential agricultural requirements by
an essential agricultural user, indirect
essential agricultural requirements of an
essential agricultural user by its local
distribution company supplier and
priority 1 and 2 entitlements by an
interstate pipeline purchaser.

(2) This section does not apply to an
essential agricultural user or local
distribution company which receives all
its natural gas supplies from a single
source, or an interstate pipeline
purchaser which does not receive
natural gas from any other interstate
pipeline.

(b) Natural gas supplies included for
purposes of attribution. (1) For purposes
of attribution in accordance with this
section, natural gas from all direct
sources, including but not limited to
pipeline production, production by
independent producers, production by
affiliates, SNG facilities and natural gas
purchased from local distribution
companies, and interstate pipelines shall
be included.

(2)(i) An essential agricultural user,
which attributes under paragraph (d) a
portion of the volumes which are its
total essential agricultural requirements
to a direct source of natural gas other
than a direct supplier may not seek
classification to priority 2 under
§ 281.207 for such portion of its total
essential agricultural requirements.

(ii) A local distribution company
which attributes under paragraph (e) a
portion of the volumes which are its
indirect essential agricultural
requirements to a direct source of
natural gas other than a direct supplier
may not seek classification to priority 2
under § 281.207 for such portion of ita
indirect essential agricultural '
requirements.

(iii) An interstate pipeline purchaser
which attributes under paragraph (f) a
portion of the volumes of its priority 1 or
2 entitlements o a direct source of
natural gas other than a direct supplier
may not seek reclassification to priority
1 or classification to priority 2,
respectively, for such portion of its
priority 1 and 2 entitlements.

(c) Definitions. For purposes of this
section:

(1) "Direct supplier” means, with
respect to an essential agricultural user,
an interstate pipeline or local
distribution company which directly
supplies such essential agricultural user,
with respect to a local distribution

company, an interstate pipeline which
directly supplies such local distribution
company and, with respect to an
interstate pipeline purchaser, and
interstate pipeline which directly
supplies the interstate pipeline
purchaser.

(2) "Base period" of a direct supplier
means the fixed historical period in
which entitlements of the customer of
the direct supplier were established for
purposes of the currently effective
curtailment plan of such direct supplier.

(3) “Annual quantity entitlements”
with respect to a particular direct
supplier means the total entitlements an
essential agricultural user, local
distribution company or interstate
pipeline is entitled to purchase from that
direct supplier in a calendar year under
the currently effective curtailment plan.

(d) Essential agricultural user. (1) An
essential agricultural user shall
calculate its attributable essential
agricultural requirements attributable to
a particular direct supplier by
multiplying its total essential
agricultural requirements by the annual
quantity entitlements from such direct
supplier and dividing the product by the

total volume of natural gas received
from all sources during the base period
of the direct supplier's currently
effective curtailment plan.

(2) If an essential agricultural user
does not have annual quantity
entitlements only with respect to one of
its direct suppliers, the attributable
essential agricultural requirements
attributable to such direct supplier shall
be that part of the total essential
agricultural requirements not attributed
under paragraph (d)(1) of this section.

(3) If an essential agricultural user
does not have annual quantity
entitlements with respect to more than
one of its direct suppliers the
attributable essential agricultural
requirements attributable to a particular
direct supplier shall be calculated by
multiplying the portion of total essential
agricultural requirements not attributed
to direct suppliers under paragraph
(d)(1) of this section by the total volume
of natural gas received from such
supplier in 1872 and dividing the product
by the total supplies of natural gas
received from all source in 1972.

(e) Local distribution company. A
local distribution company shall
calculate its attributable indirect
essential agricultural requirements to a
particular direct supplier by multiplying
its indirect essential agricultural
requirements by the annual quantity
entitlements from such direct supplier
and dividing the product by the total
volume of natural gas received from all
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sources during the base period of the
direct supplier's currently effective
curtailment plan.

(f) Interstate pipelines. An interstate
pipeline purchaser shall attribute
priority 1 and 2 entitlements
respectively to a particular direct
supplier by multiplying its total priority
1 and 2 entitlements respectively by the
annual quantity entitlements from such
direct supplier and dividing the product
by the total volume of natural gas
received from all sources during the
base period of the direct supplier’s
currently effective curtailment plan.

§ 281.210 Conflicting data.

(a) Interstate pipelines.
Notwithstanding any other provision of
this subpart, if the records of an
interstate pipeline contain information
which directly conflicts with a request
for reclassification of priority 1
entitlements under § 281.206, or
classification of priority 2 entitlements
under § 281.207, the interstate pipeline
may not include such volumes in priority
1 or 2 of its index of entitlements.

(b) Local distribution companies.
Notwithstanding the provisions of
§ 281.207(c), if the records of a local
distribution company contain
information which directly conflicts with
a request from an essential agricultural
user to have the local distribution
company to seek classification of
volumes in priority 2, the local
distribution company may not seek
classification for such volumes.

§ 261.211 Filing and documentation.

(a) Priority 1. (1) Direct sales
customers and local distribution
companies. (i) Each request of a direct
sale customer and local distribution
company customer for reclassification of
high-priority entitlements (as defined in
§ 281.208) to priority 1 entitlements shall
be made in writing no later than June 15,
1979, and shall be accompanied by the
data described in paragraph (a)(1)(ii) of
this section.

(if)(A) A table indicating high-priority
entitlements (as defined in § 281.206)
and the end-use of the natural gas in
each priority of service category in the
currently effective curtailment plan for
which priority 1 reclassification is
requested.

{B) A copy of the end-use data used to
establish the high-priority requirements
and designated end-use of the natural
gas.

(2) Interstate pipelines. (i) Each
interstate pipeline purchaser which
reclassifies high-priority requirements of
its customers as priority 1 entitlements
may request that its high-priority

requirements in the currently effective
curtailment plan of its interstate pipeline
suppliers (equal to the attributable
priority 1 entitlements) be reclassified as
priority 1 entitlements. Such requests
shall be made in writing no later than
July 15, 1979 and shall be accompanied
by the data described in paragraph
(a)(2)(ii) of this section.

(ii)(A) A table indicating high-priority
entitlements (as defined in § 281.206)
and end-use of the natural gas in each
priority of service category in the
currently effective curtailment plan of
the interstate pipeline supplier for which
priority 1 reclassification is requested.

(B) A copy of the end-use data used to
establish the high-priority requirements
and designated end-use of the natural

gas.

(C) A table indicating the volumes and
priority of service categories for which
each of direct sale customers and local
distribution company customers sought
reclassification to priority 1.

(b) Priority 2. (1) Essential
agricultural users. (i) Each request for
classification of essential agricultural
requirements as priority 2 entitlements
shall be made in writing to the local
distribution company supplier or the
direct interstate pipeline supplier, as
appropriate, no later than June 15; 1979,
and shall set forth all calculations made
in accordance with this subpart.

(ii) The request shall be accompanied
by a statement that;

(A) Indicates the intended end-use(s)
and volume(s) of the natural gas for
which priority 2 entitlements are
requested.

(B) Indicates the SIC Code activities
of the essential agricultural user which
qualifies it as an essential agricultural
user in accordance with 7 CFR 2900.3.

(C) Includes the data and calculations
wsed to determine essential agricultural
requirements under 7 CFR 2900.4.

(D) Includes, with respect to any
essential agricultural user to which
Subpart C applies gas for boiler fuel use
in a boiler fuel facility which is capable
of using more than 300 Mcf of natural
gas on a peak day, a copy of its petition
for alternate fuel determination {which
is required to be filed with the
Commission under Subpart C,) with
confidential information deleted.

(iii) The statement under paragraph
(b)(1)(ii) shall be signed by a responsible
official of the essential agricultural user.
Such official shall swear or affirm that
the statements are true to the best of his
information, knowledge and belief.

(2) Local distribution companies. Each
request for classification of essential
agricultural requirements as priority 2
requirements shall be made in writing to

the direct interstate pipeline supplier no
later than June 30, 1979, and shall set
forth all calculations made in
accordance with this subpart and all
copies of all requests received from its
essential agricultural uses under
paragraph (b)(1) of this section.

(3) Interstate pipelines, Each request
of an interstate pipeline purchaser for
classification of attributable priority 2
entitiements as priority 2 entitlements
shall be made in writing to the direct
interstate pipeline supplier no later than
July 15, 1978, and shall set forth all
calculations made in accordance with
this subpart and shall include copies of
all requests of essential agricultural
users and local distribution companies
under paragraphs (b)(1) and (2) of this
section.

(4) Subsequent reguest, For years
subsequent to 1979, the data required by
this paragraph must be filed only to the
extent a change in priority 2
entitlements is sought. The filing dates
are those prescribed in this paragraph,
except that an interstate pipeline with a
rolling base period may prescribe
different dates as appropriate.

§ 281.212 Draft tariff sheets and index of
entitiements.

(a) Each interstate pipeline shall
prepare draft tariff sheets and a draft
index of entitlements in accordance
with this subpart.

(b) The draft tariff sheets and index of
entitlements shall be served on all
customers of the interstate pipeline no
later than August 1, 1979.

(c) Copies of all documents received
by the interstate pipeline under
§ 281.210, the draft tariff sheets and the
draft index of entitlements shall be
served on the Data Verification
Committee no later than August 1, 1979.

(d) For years subsequent to 1979, the
documents required to be served under
this section, must be served on August 1,
except that an interstate pipeline with a
rolling base period may prescribe
different dates, as appropriate.

§ 281.213 Data Verification Committee.

(a) Each interstate pipeline shall
establish a Data Verification Committee
no later than August 1, 1979. It shall
include, at a minimum, a representative
of the interstate pipeline, Commission
staff, a large and small local distribution
company, and an essential agricultural
user. The appropriate state and local
regulatory bodies, and a representative
of the United States Department of
Agriculture may, at their option, be
members.

(b) The Data Verification Committee
shall review all calculations behind the
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draft tariff sheets and the proposed
index of entitlements. The Data
Verification Committee may‘request,
and the interstate pipeline shall
immediately supply, any information
requested by the Data Verification
Committee.

(c) Any customer of the interstate
pipeline may file a written protest
concerning the index of entitlements.
Such protests shall be filed with the
Data Verification Committee no later
than August 24, 1979.

(d) The Data Verification Committee
shall review the draft tariff sheets and
index of entitlements and shall review
the underlying data for uniformity in
preparation.

(e) The Data Verification Committee
shall prepare a report concerning the
proposed index of requirements and the
draft tariff sheets for the interstate
pipeline. It shall, at a minimum, specify
all arithmetic errors and contain an
evaluation of all protests. It may contain
a proposed settlement of contested draft
tariff sheets. The report shall be
submitted to the interstate pipeline no
later than September 23, 1979.

§281.214 Notice, complaint and remedy.

(a) Complaint. Any direct sale
customer or local distribution company
aggrieved by any alleged violation of
this subpart may file, within 45 days of

“ notice, a complaint pursuant to § 1.6 of
this chapter.

(b) Remedy. If the Commission
determines that a violation of this
subpart has occurred, it shall take
whatever action it deems appropriate in
the circumstances. Such action may
include payback, in kind or in dollars,
by the person benefitting from the
violation.

§281.215 Additional relief.

If an interstate pipeline rejects (under
§ 281.210 or otherwise) a request for
reclassification under § 281.206 or
classification under § 281.207 or if a
local distribution company does not
request (for any reason including the
provisions of § 281.210) classification
under § 281.206 on behalf of its high
priority uses or reclassification on
behalf of its essential agricultural users,
the person aggrieved by such action may
file a request for relief from curtailment
under § 1.7 of the Commission
Regulations. The request shall contain
the information required in § 2.78(b) of
the Commission Regulations.
[Docket No. RM79-15)
[FR Doc, 79-14365 Filed 5~7-79; 846 am]
BILLING CODE 6450-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

24 CFR Part 1914

List of Communities Eligibie for the
Sale of Insurance Under the National
Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, Federal Emergency
Management Agency.?

AcTiON: Final rule

SUMMARY: This rule lists communities
participating in the National Flood
Insurance Program (NFIP). These
communities have applied to the
program and have agreed to enact
certain flood plain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The date listed in the
fifth column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the National Flood Insurance Program
(NFIP) at: P,O. Box 34294, Bethesda,
Maryland 20034, Phone: (800) 638-6620.
FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, Room 5270, 451
Seventh Street, SW., Washington, DC
20410, (202) 755-5581 or Toll Free Line
800-424-8872.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Since the
communities on the attached list have
recently entered the NFIP, subsidizea
flood insurance is now available for
property in the community.

In addition, the Federal Insurance
Administrator has identified the special
flood hazard areas in some of these
communities by publishing a Flood
Hazard Boundary Map. The date of the
flood map, if one has been published, is
indicated in the sixth column of the

' The functions of the Federal Insurance
Administration, U.S. Department of Housing and
Urban Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR
41943, September 19, 1978) and Executive Order
12127 (44 FR 19367, April 3, 1979).

table. In the communities listed where a
flood map has been published, Section
102 of the Flood Disaster Protection Act
of 1973, as amended, requires the
purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard area shown on the map.

The Federal Insurance Administrator
finds that delayed effective dates would
be contrary to the public interest. The
Administrator also finds that notice and
public procedure under 5 U.S.C. 553 (b)
are impracticable and unnecessary.

in each entry, a complete chronology
of effective dates appears for each listed
community. The entry reads as follows:

Section 1914.6 is amended by adding
in alphabetical sequence new entries to
the table.
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§ 1914.6 List of Eligible Communities.

Effective dates of
Special flood
State County Location G No, fation of sale hazard area
of fiood insurance identified
In community
Winois Cook L d, vilage of 171001 —New.......... Apr. 24, 1979,
emergency, Apr. 24,
1979, regular,
Montar Carbon Joliet, city of 300008 Apr. 26, 1978, Dec. 27, 1974.
emargency.
| pe e SO - Rock Isiand Silvis, city ot 170585 ..cccovmrccrene Apr. 27,1979, May 31, 1974 and May
emargency. 21, 1974,
M: ippl Attala Unincorp d areas. 280301-A Apr. 23, 1979, July 29, 1977.
emergency.
Do N Chunky, town of 280240 - Dec. 20, 1974.
Do Scott Lake, town of 280148-A do July 19, 1974 and June
25, 1976.
Do Leake Unincorporated areas, 280263-A do. May 20, 1977.
Do Neshob 40, 280274 do. Nov. 4, 1977.
Do ) do. 280231 do. Sept. 16, 1977.
O R st el ool Oktibbeha do. 280277 do Feb. 17, 1878,
Do Scott Sebastopol, vittage of 280151 do. Feb. 7, 1975.
Do do. L P d areas. 280280-A do. June 17, 1977,
Missouri do. do. 290837 Apr. 24, 1979,
emergency.
Michig Berrien Sodus, LOWNSIIP OF.......ccovvuciimmnsissssamaistsssrmnss 260046-8........oieie.. Jan. 23, 1974, Aug. 2, 1974 and June
emergency, Apr. 3, 25, 1976,
1978, regutar, Apr. 3,
1978, suspanded, Apr.
26, 1979, reinstated,
Pennsyh i Bamett, hip of 422440 Apr. 25, 1979, Dec. 27, 1974.
emergancy.
Do hing Blaine, toWNSHIP Of .......iiicieriensicnessisiasiniins 422141-A do. Oct. 18, 1974 and Aug. 8,
1976.
Do Potter. Bingham, hip of. 421973 do Nov. 29, 1974,
Do Lack Coving! ip of 422455 0o Jan. 10, 1975,
Do Carbon East Side, b gh of 422360 do Jan. 31, 1975
Do Hunting Hopewell, Wp of 421690 do. Dec. 8, 1674
Do Jetf Knox, Wip of 421730 do Dec. 20, 1974,
Do S Midé P of 422518 do Jan. 3, 1975,
Do ) Porter, of 422448 do. Feb. 14, 1975,
Do S Upper Turkeyfoot, p of 422525 do Dec. 27, 1974,
Do Crawford West Sh 0 422402 do Jan. 17, 1975.
New York Westch Dobbs Ferry, village of 360908-C Aug. 10, 1978, May 17, 1974 and June
Maine Hancock Surry, town of
R e TR e S g h di, city of 270698 do. June 24, 1977.
Pennsyivania Frankfin Letterkenny p of 422425 do Dec. 20, 1974.
Do Columb Roaring Creek, ip of 421557-A do Dec. 13, 1974 and Sept.
3, 1976.
Do H Union, ip of. 422449 PO, .} Dec. 27, 1974.

(National Flood Insurance Act of 1968 (title XIII of the Housi
amended, 42 U.S.C 4001-4128; Executive Order 12127, 44 FR 1.

Issued: April 26, 1979.
Gioria M. Jimenez,
Foderal Insurance Administrator.

[Docket No. FI-5416]
[FR Doc. 79-13917 Filed 5-7-78; 8:45 am]
BILUING CODE 4210-23-M

ng and Urban Development Act of 1968); effective Jan. 28, 1969 (33 FR 17804, Nov. 28, 1968), as
9367; and delegation of authority to Federal Insurance Administrator, 44 FR 20963.)

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

Income Tax; Exchanges Under the
Final System Plan for ConRail

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Final regulations,

SUMMARY: This document provides final
regulations relating to exchanges under
the final system plan for the
Consolidated Rail Corporation. Changes
to the applicable tax law were made by
the Act of March 31, 1976. The
regulations provide the public with the
guidance needed to comply with that
Act and affect all persons making
exchanges under the final system plan
for the Consolidated Rail Corporation.

DATE: The amendments are effective for
taxable years ending after March 31,
1976.

FOR FURTHER INFORMATION CONTACT:
Jack A. Levine of the Legislation and
Regulations Division, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, NW., Washington,
D.C. 20224, Attention: CC:LR:T (202-566-
3474, not a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

.On August 30, 1978, the Federal
Register published proposed
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amendments to the Income Tax
Regulations (26 CFR Part 1) under
sections 354, 356, 358, 371, 372, 373 and
374 of the Internal Revenue Code of 1954
(43 FR 38727). These amendments were
proposed to conform the regulations to
the Act of March 31, 1976 (Pub. L. 94—
253, 90 Stat. 295) and to the “Deadwood”
provisions of section 1901 of the Tax
Reform Act of 1976 (90 Stat. 1764). The
regulations relate to the treatment of
exchanges under the final system plan
for ConRail.

One comment was received from the
public, and a public hearing was held on
December 19, 1978. The substance of the
comment and the statement made at the
public hearing relates to the allocation
of basis among nonrecognition property
received in certain exchanges involving
ConRail. Under the proposed
regulations, the transferor’s basis for
each "unit” of ConRail Stock and
related USRA certificate of value is
allocated between the stock and
certificate based on their respective fair
market values on the date the unit is
broken by a transfer of one without the
other. The comment and the statement
made at the public hearing suggest that
the regulations should permit alternative
methods of allocation. Specifically, it is
suggested that the transferor should be
permitted, whenever ConRail stock or
USRA certificates are transferred
separately, to elect to allocate none, all
or any part of the unit's basis to the
stock or certificate transferred
separately. One of the reasons offered
for this suggestion is that, if Congress
decides to change the method of
payment to the transferor railroads for
the rail properties conveyed to ConRail,
then the allocation-of-basis rules under
these regulations might cause a
distortion of income to the transferors.

The legislative history of the ConRail
provisions does not indicate that
Congress intended to permit the
transferor to elect to allocate basis in
the manner suggested in the comment
and statement made at the public
hearing, To the contrary, Congress was
specifically concerned with not having
an allocation-of-basis rule that might
result in the “improper measurement of
taxable income or loss on the separate
sale of ConRail stock or certificates of
value, or on a redemption of a certificate
of value." See H.R. Rep. No. 84-940, 94th
Cong., 2d Sess. 8-9 (1976). For this
reason Congress chose not to have a
rule that provided for the allocation of
basis at a time (the date of conveyance
to the transferors of the ConRail stock
and certificates of value) when the
respective values of the stock and

certificates could not be accurately
determined. The allocation of basis at
such a time could result in an improper
measurement of taxable income or loss
upon the sale of the stock or certificates.
Obviously, permitting a transferor to
allocate the unit's basis to the
separately transferred stock or
certificates in any manner that the
transferor might choose could also result
in an improper measurement of income
or loss. Further, Congress specifically
intended that.the regulations providing
for allocation of basis take into account
the respective fair market values of the
stock and certificates at the time that
the stock or certificates are separately
sold. See H. Rep. No. 94-940, 8-9.
Therefore, the proposed amendment of
the regulations is adopted without
change by this Treasury decision.
However, if Congress enacts new
legislation with respect to ConRail, then
if it is necessary these regulations will
be amended.

Drafting Information

The principal author of this regulation
is Mr. Jack A. Levine of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing the regulation, both on
matters of substance and style.

Adoption of Amendments to the
Regulations

Accordingly the amendment to 26 CFR
Part 1, as proposed, is hereby adopted
without change.

This Treasury decision is issued under
the authority contained in sections
358(b)(3) and 7805 of the Internal
Revenue Code of 1954 (90 Stat. 296 and
68A Stat. 917; 26 U.S.C. 358(b)(3) and
7805).

Jerome Kurtz,
Commissioner of Internal Revenue,

Approved: April 24, 1978,
Donald C. Lubick, '
Assistant Secretary of the Treasury.

§1.354 [Deleted]
Paragraph 1. Section 1.354 is deleted.

§ 1.354-1 [Amended]

PAR. 2. Section 1.354-1 is amended by
deleting the phrase “Except in the case
described in subsection [c)" from
paragraph (b) and inserting in lieu
thereof the phrase "Except as provided
in section 354 (c) and (d)".

§1.356 [Deleted]
PAR. 3. Section 1.356 is deleted.

§ 1.356-3 [Amended]

PAR. 4. Section 1.356-3 is amended by
inserting “or (d)" immediately after
“subsection (c)" in the fourth sentence
of paragraph (a).

§1.358 [Deleted]
PAR. 5. Section 1.358 is deleted.

§1.358-1 [Amended)

PAR. 6. Section 1,358-1 is amended by
deleting “‘or 361" in paragraph (a) and
inserting in lieu thereof ", 361, or 374"
and by deleting “361, or 371(b)" in
paragraph (a) and inserting in lieu
thereof “361, 371(b), or 374".

PAR. 7. Section 1.358-2 is amended by
deleting “‘or 361" each time it appears in
paragraph (b) and inserting in lieu
thereof “, 361, or 374" and by adding a
new paragraph (d) after paragraph (c).
The new provision reads as follows:

§ 1.358-2 Allocation of basis among
nonrecognition property.

(d) See § 1.358-5 for rules relating to
the allocation of basis in the case of an
exchange to which section 354(d) (or so
much of section 356 as relates to section
354(d)) or section 374(c) applies.

PAR. 8. Section 1.358-5 is added
immediately after § 1.358—4 to read as
follows:

§ 1.358-5 Certain exchanges involving
ConRail. f

(a) In general. In applying the
allocation of basis rules of § 1.358-2 to
an exchange to which section 354(d) (or
so much of section 356 as relates to
section 354(d)) or 374(c) applies, each
certificate of value of the United States
Railway Association and the amount of
stock of the Consolidated Rail
Corporation which relates to each
certificate shall, so long as they are held
by the same person, be treated as one
unit of property.

(b) Transfer of certificates, stock, or
both. If a certificate of value and the
amount of stock related to it (see
paragraph (c) of this section) are
transferred together by a person who
received the property in an exchange to
which section 354(d) (or so much of
section 356 as relates to section 354(d))
or 374(c) applies, the transferor shall be
treated as transferring a single unit of
property. If, however, a certificate of
value is transferred without the amount
of stock related to it or if a share or
shares of the stock are transferred
without the related certificate of value,
the basis allocated to the certificate and
shares of stock as a single unit of
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property shall be reallocated among
each share of stock and the certificate in
proportion to the fair market value of
each on the date of the transfer.

(c) Amount of stock related to a
certificate of value. For purposes of this
section, the amount of stock of the
Consolidated Rail Corporation related to
a certificate of value of the United
States Railway Association shall be the
number of shares of series B preferred
stock and common stock applicable to
each certificate of value under section
610(b) of the Railroad Revitalization and
Regulatory Reform Act of 1976 (45 U.S.C.
746(c)(3)).

(d) [Hlustration. The application of
paragraphs (a), (b) and (c) of this section
may be illustrated by the following
example:

Example. (a) In an exchange to which
section 374(c)(1) applies corporation X
transfers rail properties with an
adjusted basis of $9,000 to the
Consolidated Rail Corporation in
exchange for 10 certificates of value of
the United States Railway Association,
10 shares of series B preferred stock of
the Consolidated Rail Corporation and
20 shares of common stock of the
Consolidated Rail Corporation. Under
§ 1.358-2(b) the basis of $9,000 in the rail
properties transferred by X must be
allocated among the nonrecognition
properties received by X. X is
considered for purposes of allocating
basis as having received 10 units of
property each consisting of one
certificate of value, one share of series B
preferred stock and two shares of
common stock. The basis to X of each
unit of property is $900.

(b) Corporation X sells two
certificates of value, three shares of
series B preferred stock and six shares
of common stock for their respective fair
market values in a single transaction. X
receives $400 for each certificate, $100
for each share of series B preferred
stock and $50 for each share of common
stock. For purposes of determining gain
or loss, X is considered to have sold two
units of property (each consisting of one
certificate of value, one share of series B
preferred stock and two shares of
common stock), plus one share of series
B preferred stock and two shares of
common stock. The basis of each of the
two units of property is $900. The basis
of the share of preferred stock is $150,
the basis of each share of common stock
is 75 and the basis of the certificate of
value retained by X is $600 determined
by reallocating the basis of $900 in a
unit of property (consisting of one
certificate of value, one share of series B
preferred stock and two shares of
common stock) among the shares of

stock sold and certificate of value
retained in proportion to their fair
market values on the date of the
transfer.

(e) Records to be kept. The taxpayer
shall keep records of the basis, as
reallocated under paragraph (b) of this
section, of each certificate of value or
share of stock retained. If the later
transfer by the taxpayer of a certificate
of value or share of stock is not treated
under paragraph (b) of this section as
the transfer of a single unit of property
(consisting of a certificate of value and
stock), the taxpayer shall identify from
among the certificates of value and
shares of stock that have reallocated
bases, the particular certificate of value
or share of stock so transferred.

§ 1.371 [Deleted]
PAR. 9. Section 1.371 is deleted.

§1.372 [Deleted]
PAR. 10. Section 1.372 is deleted.

§§ 1.373 through 1.373-3 [Deleted|

PAR. 11. Sections 1.373 through 1.373-3
are deleted.

§ 1.374 [Deleted]
PAR. 12. Section 1.374 is deleted.

§ 1.374-2 [Amended]

PAR. 13. Section 1.374-2 is amended as
follows:

1. The date “July 31, 1955,” is deleted
from the heading and body and the date
“December 31, 1938,"” is inserted in lieu
thereof.

2. “374(b)" is deleted each time it
appears and “374(b)(1)" is inserted in
lieu thereof.

PAR. 14. Section 1.374-4 is added
immediately after § 1.374-3 to read as
follows:

§ 1.374-4 Property acquired by electric
rallway corporation in corporate
reorganization proceeding.

Subject to the limitations and
conditions set forth in section 374(b)(2),
if the reorganization under section 77 of
the Bankruptcy Act (11 U.S.C. 501 and
following) of an electric railway
corporation results in the acquisition of
the property of such corporation by
another corporation, the basis of such
property in the hands of the acquiring
corporation is the same as it would be in
the hands of the old corporation. It is
requisite to the application of the
section that both corporations be street,
suburban, or interurban electric railway
corporations engaged in the
transportation of persons or property in
interstate commerce, and that the
acquisition is in pursuance of an order
of the court and is an integral step in the

consummation of a reorganization plan
approved by the court having
jurisdiction of the proceeding, If section
374(b)(2) applies, section 270 of the
Bankruptcy Act (11 U.S.C. 670), relating
to the adjustment of basis by reason of
the cancellation or reduction. of
indebtedness in a corporate
reorganization proceeding, is
inapplicable. Moreover, if the
transaction is within the provisions of
section 374(b){2) and may also be
considered to be within any other basis
provision, then the provisions of section
374(b}(2) only shall apply.

[T.D. 7816] -

[FR Doc. 78-14308 Filed 5-7-79: 8:45 um|

BILLING CODE 4830-01-M

DEPARTMENT OF LABOR
Wage and Hour Division
29 CFR Part 786

Deletion of Subpart B, § 786.50

AGENCY: Wage and Hour Division,
Labor.

ACTION: Final Rule.

sumMMARY: The Fair Labor Standards
Amendments of 1974 repealed the
partial overtime exemption provided in
section 13(b)(7), effective May 1, 1976.
The purpose of this document is to
delete from Part 786 the section relating
to the application of that exemption.

EFFECTIVE DATE: May 8, 1978.

FOR FURTHER INFORMATION CONTACT:
Paul G. Campbell, Director, Division of
Minimum Wage and Hour Standards,
Wage and Hour Division, U.S.
Department of Labor, S-3508,
Washington, D.C. 20210; (202) 523-7045.
SUPPLEMENTARY INFORMATION: Section
21 of the Fair Labor Standards
Amendments of 1974 repealed the
partial overtime exemption provided in
section 13(b)(7) for any driver, operator,
or conductor employed by an employer
engaged in the business of operating a
street, suburban or interurban electric
railway, or local trolley or motorbus
carrier. Therefore, Part 786 of Title 29,
Code of Federal Regulations, Subpart B,
which sets forth the enforcement policy
as to the exemption, is no longer
applicable.

This document was prepared under
the Direction and control of Herbert |.
Cohen, Assistant Administrator, Wage
and Hour Division.

Because this deletion effectuates the
repeal of an exemption, there is no
requirement to publish for comment or
delay the effective date.
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Subpart B [Deleted and Reserved]

Accordingly, the title and contents of
Subpart B, (*‘Street, Suburban, or
Interurban Electric Railways and Local
Trolley or Motor Bus Carriers,”
consisting of § 786.50, Enforcement
policy concerning performance of non-
exempt work) is hereby deleted, and
Subpart B is reserved.

(52 Stat. 1067, as amended; 29 U.S.C.
213(b)(7); Secretary's Order No. 16-75, dated
November 25, 1975 (40 FR 55913), and
Employment Standards Order No. 76-2, dated
February 23, 1976
(41 FR 9016))

Signed at Washington, D,C., this 26th day
of April, 1979.
C. Lamar johnson,
Deputy Administrator. Wage and Hour Division, U.S. De-
partment of Labor.
|FR Doc. 79-14382 Filed 5-7-79; 8:45 am]

BiLLING CODE: 4510-27-M

DEPARTMENT OF THE TREASURY
Office of the Secretary
31 CFR Part 103

Financial Recordkeeping and
Reporting of Currency and Foreign
Transactions; Supervisory
Responsibility: Correction

AGENCY: Department of the Treasury.
ACTION: Correction.

SuMMARY: This document corrects a
typographical error which appeared in a
Federal Register notice citing the legal
authority for the Secretary of the
Treasury to amend 31 CFR 103.46.

EFFECTIVE DATE: March 5, 1979.

FOR FURTHER INFORMATION CONTACT:
Robert J. Stankey, Jr., Adviser to the
Deputy Assistant Secretary
(Enforcement), Department of the
Treasury, Washington, D.C. 20220, (202~
566-5630). -

SUPPLEMENTARY INFORMATION: On April
25,1979, the Federal Register published
a notice citing the Secretary of the
Treasury's authority for amending 31
CFR 103.48. The notice contained a
typographical error. The citation
included a reference to *'64 Stat, 1114";

the reference should have been to ‘84
Stat. 1114."

Dated: May 2, 1979.

Arthur Sinai,

Deputy Assistant Secretary (Enforcement).
IFR. Doc. 79-14208 Filed 5-7-79; 8:45 am]
BILLING CODE 4810-25-M

DEPARTMENT OF DEFENSE
Department of the Air Force
32 CFR Part 920

Standards of Conduct

AGENCY: Department of the Air Force,
Department of Defense.

ACTION: Final rule.

suUMMARY: The Department of the Air
Force is revising its rule on Standards of
Conduct. A review of the rule by the
office responsible revealed a need to
improve the regulatory language for
better understanding by the public.

EFFECTIVE DATE: December 29, 1978.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Peterson, Headquarters,
U.S. Air Force (JACM], Office of the
Judge Advocate General, The Pentagon,
Washington, D.C. 20330 (Phone: 202
694-4075).
SUPPLEMENTARY INFORMATION: Part 920
of Chapter VII, Title 32 of the Code of
Federal Regulations is revised. The
revision clarified gambling prohibitions,
requirement for briefings, and
prohibitions as to retired officers; adds
definition of "'selling"; states where DD
Form 1357 is stocked and gives
requirements for consultants filing DD
Form 1555.

The revised part will read as follows:

PART 920—STANDARDS OF
CONDUCT

Subpart A—General

Purpose.

Terms explained.

Applicability.

Ethical standards of conduct.

Bribery and graft.

Gratuities.

920.7 Prohibition of contributions or
presents to superiors,

920.8 Using Government facilities, property,
and manpower.,

9208 Using civilian and military titles in
connection with commercial enterprises.

920.10 Outside employment of Air Force
personnel.

920.11 Gambling, betting, and lotteries.

920.12 Indebtedness.

920.13 Information to personnel.

920.14 Confidential statement of affiliations
and financial interests (DD Form 1555).

920.15 Reporting suspected violations.

Subpart B—Conflict of Interest Laws

920.18 Full-time officers and employees.

920.17 Special Government employees.

920.18 Reports of Defense related
employment.

920,19 Former officers and employees.

920.20 Retired regular officers,

920.21 Officers of the reserve components.

Subpart C—Special Government

Employees; Advisers and Consultants;

Temporary or Intermittent Employees

Sec.

920.22 General.

920.23 Temporary or intermittent
employees.

Subpart D—Disposition of Forms
920.24 Disposition of DD Form 1555.

Subpart E—Miscellaneous

920.25 Receipt and disposition of honoraria
and providing expert testimony before
State agencies,

920.26 Laws applicable to all Department of
Defense personnel.

920.27 Gratuities additional guidance.

920.28 Confidential statement of affiliations
and financial interests (DD Form 1555)
additional guidance,

920.29 Special Government employees,

920.30 Special instructions regarding receipt
and disposition of honoraria; and
providing expert testimony before State
agencies.

Authority: Sec. 8012, 70A Stat. 488; 10
U.S.C. 8012,

Note.—This part is derived from Air Force
Regulation 30.30, December 29, 1978.

Part 806 of this Chapter states the basic
policies and instructions governing the
disclosure of records and tells members of
the public what they must do to inspect or
obtain copies of the material referenced
herein.

Subpart A—General

§920.1 Purpose.

(a) This part explains Air Force
personnel standards of conduct that
relate to possible conflict between
private interests and official duties,
regardless of assignment. Close
adherence to these principles will
ensure compliance with the high ethical
standards demanded of all public
servants. Violations of the specific
prohibitions and requirements of this
part by military personnel may result in
prosecution under the Uniform Code of
Military Justice (UCM]). Violations of
this part by Air Force civilian employees
may result in appropriate disciplinary
action without regard to the criminal
liabilty issue. Administrative action,
such as reprimand, may be taken with
regard to military members and civilian
employees who violate any
requirements of this part even if such
violations do not constitute criminal
misconduct. This part implements DOD
Directive 5500.7, January 15, 1977. It
further implements Executive Order
11222, May 8, 1965, prescribing
standards of ethical conduct for
Government officers and employees and
the Civil Service Commission
regulations of October 1, 1965. It is in
agreement with the Code of Ethics for
Government Service in House
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Concurrent Resolution 175, 85th
Congress, that applies to all Government
personnel. It includes standards of
conduct based on the revisions of the
conflict of interest laws enacted in 1962
(Pub. L. 87-777 and Pub. L. 87-849), as
amended. This part applies to all Air
Force personnel and activities.

(b) This part is affected by the Privacy
Act of 1974. Each form that is required
by this part has a Privacy Act Statement
incorporated either in the body of the
document or in a separate attachment
accompanying each such document.

§920.2 Terms explained.

{a) DOD personnel. As used in this
part unless the context indicates
otherwise, all civilian officers and
employees, special Government
employees, of all the offices, agencies,
and departments in the Department of
Defense (including nonappropriated
fund activities) and all active duty
officers and enlisted members of the
Army, Navy, Air Force, and Marine
Corps (officers includes commissioned
and warrant).

(b) Air Force personnel. As used in
this part, unless the context indicates
otherwise, all civilian officers and
employees, special Government
employees, in the Department of the Air
Force (including nonappropriated fund
activities) and all active duty officers
and enlisted members of the Air Force
(officers includes both commissioned
and warrant),

(c) Reserve officers. Includes both
officers of the Air National Guard of the
United States and Air Force Reserve.

(d) Gratuity. Any gift, favor,
entertainment, hospitality,
transportation, loan, any other tangible
item, and any intangible benefits. For
example, discounts, passes, and
promotional vendor training, given or
extended to or on behalf of Air Force
personnel, their immediate families, or
households for which fair market value
is not paid by the recipient or the US
Government.

§920.3 Applicability.

All Air Force personnel must be
familiar and comply with this part.

§ 920.4 Ethical standards of conduct.

(a) Air Force personnel must not take
part in any personal, business, or
professional activity, or receive or retain
any direct or indirect financial interest,
that places them in a position of conflict
between their private and public
interests of the United States that relate
to their responsibilities as Air Force
personnel, and to the duties or
responsibilities of their Air Force jobs.

For the purpese of this prohibition, the
private interests of a spouse, or minor
child, and any household members are
treated as Air Force personnel private
inferests. Air Force personnel:

(1) Must not use, directly or indirectly,
any Air Force information to further a
private gain (for themselves or others) if
that information is not generally
available to the public and was
obtained through their Air Force jobs.

(2) Are not allowed to use their Air
Force positions to induce, coerce, or to
influence a person (including
subordinates) in any way to provide any
benefits, financial or otherwise, to
themselves or others,

(3) May have financial interests or
engage in financial transactions to the
same extent as private citizens not
employed by the Government as long as
they are not prohibited by the law or
this part.

(b) Dealing with present and former
military and civilian personnel. Air
Force personnel must not knowingly
deal with military or civilian personnel
or former military or civilian personnel
of the Government, if such action
violates a statute or a policy in this part.

(c) Membership in associations. All
Air Force personnel who are members
or officers of nongovernmental
associations or organizations must
avoid activities for such association or
organization that are not compatible
with their official Government positions.
Further, Air Force personnel must not
accept an honorary office or an
honorary membership in any trade or
professional association whose
membership includes business entities
that are engaged, or are endeavoring to
engage, in providing goods or services to
a Department of Defense (DOD)
component (including any
nonappropriated fund activity of the
DOD). An honorary office includes any
position, whether termed honorary or
not, selected on the basis of an official
DOD function or assignment (see AFR
30-9, Meetings of Technical, Scientific,
Professional or Similar Organizations),

(d) Commercial soliciting by Air
Force personnel. To eliminate the
appearance of coercion, intimidation, or
pressure from rank; grade; or position,
Air Force personnel (except special
Government employees), are prohibited
from making personal commercial
solicitations or sales to DOD personnel
who are junior in rank or grade, at any
time, on or off-duty.

(1) This limitation includes, but is not
limited to, the soliciting and selling of
insurance, stocks, mutual funds, real
estate, and any other commedities,
goods, or services.

(2) This prohibition does not apply to
the one-time sale by an individual of
personal property or a privately owned
dwelling. Neither does it apply to
employing off-duty DOD personnel in
retail stores or other situations that do
not include solicited sales.

(3) For civilian personnel, the
limitation applies only to personnel
under their supervision at any level.

(e) Assigning Reserves for training.
Air Force personnel who are responsible
for assigning Reserves for training must
not assign them to duties in which they
will get information that could be used
by them or their private sector
employers to the disadvantage of
civilian competitors.

(f) Conduct prejudicial to the
Government. Air Force personnel must
not engage in criminal, infamous,
dishonest, immoral, or notoriously
disgraceful conduct or other conduct
prejudicial to the Government.
Moreover, Air Force personnel must
avoid any action, whether or not
specifically prohibited by this part, that
might result in, or create the appearance
of:

(i) Using public office for private gain;

(ii) Giving preferential treatment to
any person;

(iii) Impeding Government efficiency
or economy;

(iv) Losing complete independence or
impartiality;

(v) Making a Government decision
outside official channels; or

(vi) Affecting adversely the
confidence of the public in the intergrity
of the Government.

(g) Air Force personnel must
scrupulously adhere to the Air Force
program of equal opportunity regardless
of race, color, religion, sex, age, or
national origin, as set out in AFR 30-2,
Social Actions Programs.

§920.5 Bribery and graft.

In general, Air Force personnel may
be subject to criminal penalties if they
solicit, accept or agree to accept
anything of value in return for
performing or refraining from performing
an official act (see 18 U.S.C. 201).

§920.6 Gratuities.

(a) Policy basis. Air Force personnel
or their families who accept gratuities,
no matter how innocently tendered and
received, from those who have or seek
business with DOD and from those
whose business interests are affected by
Department functions may:

(1) Be a source of embarrassment to
the Department;

(2) Affect the objective judgment of
the DOD personnel involved; and
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(3) Impair public confidence in the
integrity of the Government.

(b) General prohibition. Except as
provided in § 920.27, Air Force
personnel and their immediate families
must not solicit, accept, or agree to
accept any gratuity for themselves,
members of their families, or others,
either directly or indirectly from, or for
any source that:

(1) Is engaged in or seeks business or
financial relations of any sort with any
DOD Component;

(2) Conducts operations or activities
that are either regulated by a DOD
Component or significantly affected by
DOD decisions; or

(3) Has interests that may be
substantially affected by the
performance or nonperformance: of the
official duties of DOD personnel.

§ 920.27 sets out limited exceptions,
additional guidance on gratuities, and
procedures for disposition of
unauthorized gratuities and is
incorporated here by reference.

(c) Procedures that concern gifts from
foreign governments are in Part 826 of
this chapter and AFR 90048,
Decorations Service Awards, Unit
Awards, Special Badges, Favorable
Communications Certificates and
Special Devices.

(d) Procedures that concern AFROTC
staff members are in AFR 45-5, Benefits
offered by Educational Institutions to
AFROTC Staff Members.

(e) Procedures for accepting
accommodations, subsistence, or
services furnished in kind in connection
with official travel, from other than
Defense contractors, are in § 920.27.

§920.7 Prohibition of contributions or
presents to superiors.

Air Force personnel must not solicit a
contribution from other DOD personnel
for a gift to an official superior, make a
donation or a gift to an official superior,
or accept a gift from other subordinate
DOD personnel. However, this section
does not prehibit voluntary gifts or
contributions of nominal value on
_special occasions such as marriage,
illness, transfer, or retirement, provided
any gifts acquired with such
contributions shall not exceed a
reasonable value.

§920.8 Using Government facilities,
Property, and manpower.

Air Force personnel must not directly
or indirectly use, or allow the use of,
Govel:nment property or resources of
any kind, including property leased to
the Government for other than officially
approved activities. Government

facilities, property, and manpower [such
as stenographic and typing assistance,
mimeograph and chauffeur services)
must be used only for official
Government business. Air Force
personnel have a positive duty to
protect and conserve Government
property, including equipment, supplies,
and other property entrusted to them.
This section is not intended to preclude
using Government facilities for activities
that would further military-community
relations provided they do not interfere
with military missions.

§920.9 Using civilian and military titles in
connection with commercial enterprises.

(a) Full time Air Force civilian
employees or military persons on active
duty are not allowed to use their civilian
and military titles or jobs in connection
with any commercial enterprise or for
endorsing a product. For the purpose of
this.section, the term ‘‘commercial
enterprise’ is any organization except
those that are found in 26 U.S.C. 501(h),
subsections (1), (3), (4), (6), (7). (8). (9),
(10), (11}, {13), or {14). Air Force civilian
employees and military personnel on
extended active duty must not use their
civilian or military title or job in
connection with any organization or
entity unless they first determine that
the organization or entity involved is
exempt from the tax laws in one of the
above subsections of 26 U.S.C. 501(c).
Individuals may use their military or
civilian title or job on publications to
identify them as author of such books,
provided that the material is published
according to § 920.10(c) and has been
cleared under existing Air Force
procedures (see AFR 190-12, Release of
Unclassified Information to the Public
and AFM 190-9, Information Policies
and Procedures).

(b) All retired military personnel and
all members of Reserve camponents, not
on active duty, are permitted to use their
military titles in connection with
commercial enterprises if they indicate
their reserve or retired status. Such use
of military titles must in no way cast
discredit on the Air Force or DOD: Such
use is also prohibited in connection with
commercial enterprises if such use (with
or without the intent to mislead) gives
rise to any appearance of sponsorship,
sanction, indorsement, or the Air Force
or DOD approval. The Air Force may
restrict retired personnel and members
of Reserve components not on active
duty from using their military titles in
connection with public appearances in
oversea areas.

§920.10 Outside employment of Air Force
personnel.

fa) Air Force personnel must not
engage in outside employment or other
outside activity, with or without
compensation, that:

(1) Interferes with, or is not
compatible with performing their
Government duties.

(2) May reasonably be expected to
bring discredit on the Government or
DOD; or

(3) Is otherwise inconsistent with the
requirements. of this part. These
requirements include avoiding actions
and situations that reasonably may
appear to create conflicts.of interests.

(b) An Air Force enlisted member on
active duty may not be ordered or
permitted to leave one's post to engage
in a civilian pursuit or business, or
perform in civil life (for emolument, hire,
or otherwise) if the pursuit, business, or
performance interferes with the
customary or regular employment of
local civilians in their art, trade, or
profession (10 U.S.C. 974).

(e) Air Force personnel are
encouraged to engage in teaching,
lecturing, and writing,

(1) However, employees must not,
engage in teaching, lecturing or writing
(either for or without compensation), if
used to prepare a person or a special
class for an examination of the Civil
Service Commission Board of Examiners
for the Foreign Service, or any other
Government examination that is
dependent on information obtained as a
result of their Government employment.
Such information may be used if it has
been published or is available to the
general public or will be made available
on request, or when the agency head
gives written authorization for the use of
nonpublic information on the basis that
the use is in the public interest (see
§ 920.30),

(2) In addition, employees who are
civilian Presidential appointees must not
receive pay or anything of monetary
value for any consultation, lecture,
discussion, writing, or appearance, if the
subject matter is devoted substantially
to the responsibilities, programs, or
operation of the employee or draws
substantially on official data or ideas
that have not become part of the body of
public:information.

{d) A military member may engage in
off-duty employment with an
organization involved in a strike if the
member was on the payroll of such
organization before the strike started
and if the employment conforms with
the requirements of this part. A military
member may not accept employment by
an organization at a location where that
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organization is involved in a strike after
it starts and during the course of such a
strike. Members who are engaged in off-
duty civilian employment that does not
meet the above policy are required to
terminate such employment.

(e) This section does not preclude Air
Force personnel from taking part in:

(1) Activities of national or state
political parties not prescribed by law or
regulation.

(2) Affairs or accepting an award for a
meritorious public contribution or
achievement given by a charitable,
religious, professional, social, fraternal,
nonprofit educational, nonprofit
recreational, public service or civic
organization,

(f) Each major commander and each
head of a separate operating agency will
insure that local implementing
regulations require, at least, that Air
Force personnel get local commander
approval for any off-duty employment
with a firm or other entity that is
engaged, or is endeavoring to engage, in
business transactions of any kind with a
DOD agency. Local commanders must
set internal administrative procedures to
evaluate each request submitted and
notify the applicant whether the
proposed off-day employment is in
consonance with this part.

§920.11 Gambling, betting, and lotteries.

Air Force personnel must not take
part in any gambling activity while on
Government-owned or leased property,
or while on duty for the Government.
This includes operating a gambling
device, in conducting a lottery or pool,
in a game for money or property, or in
selling or purchasing a numbers slip or
ticket. However, the section does not
preclude activities:

(a) Necessitated by an employee's law
enforcement duties; or

(b) Under Section 3 of Executive
Order 10927, and similar Air Force
approved activities, including those
indicated in AFR 34-3, Morale, Welfare,
and Recreation Basic Responsibilities,
Policies and Practices, volume IV,
chapter 4 and AFR 215-1, Open Mess
Program, volume XI, chapter 8, or as
otherwise authorized.

§920.12 Indebtedness.

Air Force personnel must pay each
just financial obligation in a proper and
timely manner, especially one imposed
by law, such as Federal, state, or local
taxes. For the purpose of this section, a
“just financial obligation" means one
acknowledged by the employee or
reduced to judgment by a court, and “in
a proper and timely manner' means in a
manner that the agency determines does

not, under the circumstances reflect
adversely on the Government as the
employer. In the event of dispute
between Air Force personnel and an
alleged creditor, this section does not
require the Air Force to determine the
validity or amount of the disputed debt.

§920.13 Information to personnel.

Commanders must make sure that the
standards of conduct are brought to the
attention of all Air Force personnel. An
oral standards of conduct briefing as
herein provided must be given, and a
copy of this part be made readily
available to all Air Force personnel.
Those desiring a copy for personal
retention shall be provided one.

(a) For civilian employees and
military officers, the oral standards of
conduct briefing will be a part of the
orientation briefing preceding initial
employment with the Air Force
(civilians) and first reporting for Air
Force duty (officers). Air Force officers
and civilian employees receiving such
briefings shall indicate in writing that
they have read the standards of conduct
(§920.4 and § 920.6 as a minimum) and
that they understand the requirements
imposed.

(b) Enlisted personnel also must be
given oral standards of conduct
briefings and indicate in writing that
they attended. This may be
accomplished at the same time as the
explanations required by 10 U.S.C. 837.

(c) All Air Force personnel must be
reminded by appropriate means at least
twice a year of their duty to comply with
required standards of conduct. In this
connection:

(1) The Deputy for Manpower and
Personnel (1847 ASG/DMPM) makes
sure that these requirements are met
within HQ USAF;

(2) The Commander of the Air Force
Reserve is responsible for making sure
that active status reserve personnel not
on active duty as well as all active duty
military and civilian personnel under the
commander's jurisdiction comply with
these requirements;

(3) The Chief of the National Guard
Bureau makes sure that all personnel of
the Air National Guard of the United
States (including technicians and other
civilian employees) comply with these
requirements.

{d) All Air Force personnel are
advised that they may seek additional
clarification of the standards of conduct
in this part and related statutes from the
local legal office that provides legal
service to their organization or activity.
For this purpose:

(1) Each base and other commander
who is responsible for providing legal

service to personnel designates the Staff
Judge Advocate, and, if necessary, one
or more Judge Advocates to be Deputy
Standards of Conduct Counselors. The
Deputy Counselors are responsible for
providing advice and assistance to such
personnel on all matters that relate to
standards of conduct and conflicts of
interest covered by this part. They are
also responsible for reviewing DD Forms
1555, “Confidential Statement of
Affiliations and Financial Interests.”

(2) The Deputy Counselor for Air
Force personnel at duty locations not
assigned an Air Force Staff Judge
Advocate is the Staff Judge Advocate of
the Air Force major command nearest to
their duty location, unless their US
Government superior or higher US
Government authority specifically
designates another as Deputy
Counselor. .

(3) The Judge Advocate General, or
designee, is the Deputy Counselor
responsible for these functions in the Air
Staff.

(4) The General Counsel of the Air
Force is responsible for these functions
in the Office of the Secretary of the Air
Force and is the Air Force Standards of
Conduct Counselor.

(e) Questions that cannot be resolved
by the local legal office are referred,
with recommendations, through
channels to higher authority. The
General Counsel of the Department of
the Air Force, Office of the Secretary of
the Air Force, is responsible for proper
coordination and final disposition of all
problems that relate to conflict of
interest, including those that relate to
reviewing DD Forms 1555.

(f) Except as specifically provided in
this part waivers of and exceptions to
the requirements of this part may be
authorized or approved only by the
Secretary of the Air Force. It is
emphasized that many of the
requirements of this part are based on
legal requirements and cannot be
waived.

§920.14 Confidential statement of
affiliations and financial interests (DD Form
1555).

(a) Full-time Air Force personnel in
the following categories are required to
keep current and submit, a DD Form
1555, according to the instructions
contained in § 820.28.

(1) Air Force personnel paid at the
Executive Schedule level in 5 U.S.C. 53,
subchapter IL

(2) Air Force personnel classified at
(GS-13 or above under 5 U.S.C. 5332 or at
a comparable pay level under another
authority; also members of the military

in the rank of Lieutenant Colonel or
b
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above whose basic duties and
responsibilities require the incumbent to
exercise judgment in making a
Government decision or in taking
Government action that concerns
administering or monitoring grants or
subsidies.

(3) Air Force personnel classified at
GS-13 or above under 5 U.S.C. 5332 or at
a comparable pay level under another
authority; also members of the military
in the rank of Lieutenant Colonel or
above whose basic duties and
responsibilities require the incumbent to
exercise judgment in making a
Government decision or in taking
Government action in regard to:

(i) Contracting or procurement;

(ii) Auditing; or

(iii) other activities in which the final
decision or action has a significant
economic impact on the interests of any
non-Federal enterprise.

(4) Air Force general officers and all
civilian officers and employees paid at
(GS-16 to GS-18 grade-level under 5
U.S.C. 5332.

(5) Commanders and Vice
Commanders of Divisions and Wings.

(6) Base Commanders and Deputy
Base Commanders of major
installations.

(7) Special Government employees
who are “advisers™ or “consultants”
(see § 920.22),

(b) Section 920.28 has additional
guidance and instructions that concern
this section. All personnel described in
§ 920.14(a) will read § 920.28 and comply
with requirements that apply to them. In
addition, each superior, each deputy
counselor, and the officer responsible
for the central civilian personnel office
at each employing activity must read
and comply with § 920.28.

(c) Personnel below the grade of
Lieutenant Calonel or GS-13 (or
comparable pay grade) are not required
to submit a DD Form 1555; nor will
anyone whese basic duties are not
within the provisions of this section and
§ 920.28 be required to submit a DD
Form 1555. The requirement to report
financial holdings is limited to a very
few key personnel, but this in no way
lu_nits the duty of each member of the
Air Force to immediately call to the
attention of their superior any situation
that involves a conflict of personal
versus public interests. Members of the
Air Force may never make the decision
Wwhether a conflicting interest, no matter
how insignificant, is or is not sufficient
to influence one’s own judgment. This
decision is the responsibility of and

must be made by an official as set out in
§ 920.16(d).

(d) Reports concerning status of
“Statement of Affiliations and Financial
Interests” (DD Form 1555) must be
submitted no later than November 30, of
each year. Each Air Force major
commander must notify HQ USAF/
JACM, Wash DC that all required
statements and annual statements have
been filed, reviewed, and any problems
resolved or explain the details of
outstanding cases.

§920.15 Reporting suspected violations.

Air Force personnel who have cause
to believe that other DOD personnel
have violated a statute or standard of
conduct imposed by this part should
first bring the matter to their attention. If
such persons are supervisors, or the
communication is not expected to
remedy or does not appear to have
remedied the problem, the matter must
be discussed with the proper Standards
of Conduct Counselor or Deputy
Counseler. If appropriate, the matter will
then be reported according to Part 953 of
this chapter.

Subpart B—Conflict of Interest Laws

§920.16 Full-time officers and employees.

(a) Definition. The term "full-time
officer or employee” includes all civilian
officers and employees, and all military
officers on active duty, except those
who are “special Government
employees” (see § 920.17). It does not
include enlisted personnel.

(b) Prohibitions. In general, a full-time
officer or employee is subject to the
following major prohibitions:

(1) They may not, except in
discharging their official duties,
represent anyone else before a court or
Government agency in a matter in which
the United States is a party or has an
interest. This prohibition applies both to
paid and unpaid representation of
another (see 18 U.S.C. 203 and 205).

(2) They may not receive any salary,
or supplementation of their Government
salary, from a private source as pay for
their services to the Government (see 18
U.S.C. 209).

(3) They may not take part (see Note
in this subparagraph) in their
governmental capacity in any matter in
which they, their spouse, minor child,
outside business associate, or person
with whom they are negotiating for
employment has a financial interest (see
18 U.S.C. 208). Instead of taking part in
such a matter, they must disqualify
themselves at once in accordance with
(d) of this section, except as provided in
(c) of this section.

Note.—A person may take part through
decision, approval, disapproval,

recommendation, giving advice, investigation,
or otherwise.

(c):-Nendisqualifying financial
interest, Officers or employees need not
disqualify themselves under (b)(3) of
this section if the financial holdings are
in shares of a widely held diversified
mutual fund or regulated investment
company. The indirect interests in
business entities of these financial
holdings come from ownership by the
fund or investment company of stocks in
business entities, They are hereby
exempted from the requirements of 18
U.S.C. 208(a), as set out in 18 U.S.C.
208(b)(2), as toe remote or
inconsequential to affect the integrity of
the Government officers' or employees’
services.

(d) Disqualification. (1) Unless
otherwise expressly autherized by
action taken under 18 U.S.C. 208, all Air
Force personnel who have affiliations or
financial interests which create conflicts
(or appearances of conflicts) of interest
with their official duties must disqualify
themselves from any official activities
that are related to those affiliations,
interests, or the entities involved. A
formal disqualification notice must be
sent to an individual's superior and
immediate subordinates if it appears
reasonably possible that the individual's
official duties will affect those
affiliations, interests, or entities. If
individuals cannot adequately perform
official duties after such
disqualification, they must divest
themselves of such involvement or be
removed from those positions.

(2) For exemptions under 18 U.S.C.
208b(1) the “official responsible for the
appointment’ must be the immediate
superior of the individual concerned
who is serving in the grade of Colonel or
abave, GS-15 or above, or such other
superior who is a full-time US
Government officer or employee serving
in the grade of Colonel, GS~15, or higher.
All cases that involve determinations
under 18 U.S.C. 208b(1) must be
caordinated with the appropriate
Standards of Conduct Counselor or
Deputy Counselor.

(3) In addition, if a superior thinks
that a subordinate employee may have a
disqualifying interest, the superior must
discuss the matter with that person and
if the superior finds such an interest
does exist, the superior must relieve the
person of duty and responsibility in the
particular matter or take other
appropriate action to resalve the conflict
(see § 920.28).

§920.17 Special Government employees.
(a) Definition. The term “special
Government employee” includes an
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officer or employee who is retained,
designated, appointed, or employed to
perform (with or without pay) for not
more than 130 days during any period of
365 consecutive days temporary duties,
either on a full-time or intermittent basis
(see 18 U.S.C. 202). The term also
includes a Reserve officer on active duty
solely for training for any length of time,
one serving on active duty involuntarily
for any length of time, and one serving
voluntarily on extended active duty for
130 days or less. It does not include
enlisted personnel.

(b) Major prohibitions. In general,
special Government employees are
subject to the following major
prohibitions:

(1) They may not, except in
discharging their official duties,
represent anyone else:

(i) Before a court or Government
agency in a matter in which the US is a
party or has an interest and in which the
employee has at any time participated
personally and substantially for the
Government (see 18 U.S.C. 203 and 205).

(ii) In a matter pending before the
agency they serve unless they have
served there no more than 60 days
during the past 365 days (see 18 U.S.C.
203 and 205). They are bound by this
restraint despite the fact that the matter
is not one in which they have ever
participated personally and
substantially. The restrictions described
in (b)(1)(i) of this section and in this
subparagraph apply to both paid and
unpaid representation of another.

(2) They may not take part in their
governmental capacity in any matter in
which their spouse, minor child, outside
business associate, or person with
whom they are negotiating for
employment has a financial interest (see
18 U.S.C. 208). Instead of taking part in
such a matter they must disqualify
themselves at once according to
§ 920.16(d) except as provided in
§ 920.16(c).

(3) After their Government
employment has ended, they are subject
to the prohibitions in § 920.19(b) as a
“former employee” (see 18 U.S.C. 207).

§ 920.18 Reports of Defense related
employment.

Certain DOD personnel (including
special Government employees) paid at
a salary rate equal to or greater than the
minimum rate for a grade GS-13 and
who formerly were employed by a
defense prime contractor at a salary rate
of $15,000 or more per year are required
by Section 410, Pub. L. 91-121, 50 U.S.C.
1438, to file reports of “Defense Related
Employment"” (DD Form 1787) for a
period of 3 years subsequent to the

termination of their employment by the
contractor. Refer to Part 809d of this
chapter for more details concerning this
statutory requirement.

§920.19 Former officers or employees.

(a) Definition. The term “former
officer or employee™ includes those full-
time civilian officers or employees and
former military officers who have left
Government service, special
Government employees who have left
Government service, retired Regular
officers, and Reserve officers released
from active duty. It does not include
enlisted personnel.

(b) Prohibited activities. In general,
former officers or employees are subject
to the following major prohibitions:

(1) They may not, at any time after
their Covernment employment has
ended, represent anyone other than the
US in connection with a matter in which
the US is a party or has an interest and
in which they took part in a personal
and substantial way for the Government
(see 18 U.S.C. 207(a)).

(2) They may not, for 1 year after their
Government employment has ended,
represent anyone other than the US in
connection with a matter in which the
US is a party or has an interest and
which was within the bondaries of their
official responsibilities during the last
year of their Government service (see 18
U.S.C. 202(b) and 207(b)). This
temporary restraint, of course, gives
way to the permanent restriction
described in (b)(1) of this section, if the
matter is one in which they took
personal and substantial parts.

(c) Reports of Defense related
employment. Certain former military
and civilian officers and employees who
work for defense prime contractors at a
salary rate of $15,000 or more a year are
required by Section 410, Pub. L. 91-121,
50 U.S.C. 1436, to file reports of
“Defense Related Employment” (DD
Form 1787) subsequent to their
retirement, release from active duty, or
after their Government employment has
ended. Refer to Part 809d of this chapter
for more details concerning this
statutory requirement.

§920.20 Retired Regular officers.

(a) Prohibitions. In general, a retired
Regular Air Force officer may not:

(1) As an officer whose “employment
has ceased,” take part in the prohibited
activities in § 920.19 (see 18 U.S.C. 207).

(2) At any time, help in prosecuting a
claim against the US if the officer
worked on that claim while on active
duty (see 18 U.S.C. 283).

(3) Within 2 years after retirement,
help in prosecuting a claim that involves

the Department in whose service the
officer holds a retired status (see 18
U.S.C. 283).

(4) At any time, represent any person
in the sale of anything to the
Department in whose service the officer
holds retired status (see 18 U,S.C. 281).

{5) Within 3 years after retirement,
sell supplies or war materials to any
agency of the DOD, the Cost Guard, the
National Oceanic and Atmospheric
Administration, or the Public Health
Service (see 37 U.S.C. 801(c)), as
amended, October 9, 1962, Pub. L. 87-
777, (formerly 5 U.S.C 59(c)).

Note.—With regard to the prohibitions in
{a){2). (3), and {4) of this section and although
not authorizing such activity. retired officers
not on active duty are not subject to the
criminal provisions thereof, solely by reason
of their retired status. For the purpose of the
civil statutes in (a)(5) of this section “selling"
means:

(i) Signing a bid, proposal, or contract;

(ii) Negotiating a contract;

{iii) Contracting an officer or employee of
any of the foregoing departments or agencies
for the purpose of:

(a) obtaining or negotiating contracts,

(b) negotiating or discussing changes in
specifications, price, cost allowances, or
other terms of a contract. or

(c) settling disputes concerning
performance of a contract, or

(iv) any other liaison activity with a view
toward the ultimate consummation of a sale
although the actual contract therefor is
subsequently negotiated by another person.
However, it is not.the intent of this part to
preclude a retired regular officer from
accepting employment with private industry
solely because the employer is & contractor
with the government.

(b) Required statement of
employment. (1) Each Regular retired
Air Force officer is required to file,
within 30 days after retirement, a
“Statement of Employment," DD Form
1357, with AFAFC/RPT, Denver CO
80279. Whenever the information in this
statement is no longer accurate, each
such officer must file a new DD form
1357 within 30 days.

(2) The Air Force Accounting and
Finance Center reviews the “Statement
of Employment” to make sure it
complies with applicable statutes and
regulations. If it appears that a possible
violation of a policy or statute as set
forth in this part may be involved, the
Retired member may be requested to
furnish clarifying information. In those
instances where the Commander, Air
Force Accounting and Finance Center, is
not able to resolve the issues, the
matter, with recommendations, if
appropriate, is sent to HQ USAF/JACM,
Wash DC, for referral to the General
Counsel of the Department of the Air
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Force, Office of the Secretary of the Air
Force.

(3) The retired member may request
additional copies of DD Form 1357 from
AFAFC/RPT. DD Form 1357 is also
stocked and available at base level.

§920.21 Officers of the Reserve
components.

(a) A Reserve officer who is
voluntarily serving a period of extended
active duty in excess of 130 days is a
full-time Government officer, and
§ 920.16 applies. EXEMPTION: Any
Reserve who, before being ordered to
active duty, was receiving compensation
from any person may continue receiving
compensation from that person while on
duty (see 10 U.S.C. 1033).

(b) A Reserve officer who is serving
on active duty involuntarily for any
length of time, and a Reserve officer
who is voluntarily serving on extended
active duty for 130 days or less, is a
“special Government employee," and
§ 920.17 applies.

(c) A Reserve officer (unless
otherwise a full-time officer or employee
of the United States) who is on active
duty solely for training for any length of
time is a “‘special Government
employee,” and § 920.17 applies.

(d) When released from active duty, a
Reserve officer described in (a), (b), or
(c) of this section, is a “former officer,”
and § 920.19 applies.

(e) Membership in a Reserve
compenent of the armed forces or in the
National Guard does not in itself,
prevent a person from practicing a
civilian profession or occupation before
or in connection with any department
(see 5 U.S.C. 502).

(f) An officer of a Reserve component,
whether in the Ready, Standby, or
Retired Reserve, who is not on active
duty is not, solely because of Reserve
status, considered to be an officer or
employee of the United States for the
purpose of the prohibitions summarized
in § 920.16, § 920.17 and § 920.19. (see 5
U.S.C. 2105(d)).

(g) Receipt of retired pay by a Reserve
or a former Reserve does not, in itself,
make the person an officer or employee
or a former officer or employee for the
purpose of the prohibitions summarized
in § 820.16, § 920.17 and § 920.19.

§ 920.20 does not apply to a retired
Reserve,

Subpart C—Special Government
Employees; Advisers and Consultants;
Temporary or Intermittent Employees

§920.22 General.

" (a) For purposes of this subpart,
special Government employee” has the

meaning given that term in § 920.17(a).

§ 920.29(a)(1) provides guidance on how
to determine whether an individual is a
full-time Government employee or a
special Government employee, and

§ 920.29(b) provides guidance on how to
determine whether the “60 day" rule

(§ 920.17(b)(1)(ii)) applies. All special
Government employees must familiarize
themselves and comply with this
subpart, Subpart A, and those parts of
Subpart B and the attachments that
apply to them.

(b) *Advisers or consultants" as used
in this subpart are those:

(1) Defined in AFRs 40-304,
Employment of Experts and Consultants
and 160-97, Civilian National
Consultants;

(2) Employed under individual
personal service contracts of AFM 26-1,
Manpower Policies and Procedures; and

(3) Members of Advisory Committees
formed or used under AFR 11-36, Air
Force Committee Management Program.

{c) Additional policy guidance for use
by advisers and consultants and other
individuals serving as special
Government employees is in § 920.29(c)
and guidance on the Air Force use of
advisers and consultants is in
§ 920.29(e).

(d) It is necessary at times to
distinguish between advisers and
consultants who must be regarded as
employees, and persons invited by the
Air Force to speak for industry in a
representative capacity. This distinction
is discussed in § 920.29(d). If there is a
doubt whether a person who furnishes
information to the Air Force is to be
regarded as an employee, or as acting in
a representative capacity, the civilian
personnel officer should be contacted.

(e) “Other temporary and intermittent
employees” are primarily individuals
who are appointed under a regular Civil
Service appointment procedure.

§920.23 Temporary or intermittent
employees.

The central civilian personnel officer:

(a) Briefs each individual employed on
a temporary or intermittent appointment
according to § 920.13.

(b) Makes determinations as set forth
in § 920.29 on the basis of personnel
records and advises the employee of
these determinations.

(c) Records one of the appropriate
remarks on the SF 50, as provided in
§ 920.28(e)(4)(iii).

Subpart D—Disposition of Forms

§920.24 Disposition of DD Form 1555,

Destroy DD Form 1555 according to
AFM 12-50, Disposition of Air Force
Documents.

Subpart E—Miscellaneous

§ 920.25 Receipt and disposition of
honoraria and providing expert testimony
before State agencies.

Section 920.30 gives circumstances
and limitations under which Air Force
members may receive and dispose of
honoraria in connection with speeches,
writings, public appearances, and other
similar activities. Section 920.30 also
gives procedures concerning expert
testimony before state and local
governmental bodies.

§920.26 Laws applicable to all
Department of Defense personnel.

The following activities may subject
present and former DOD personnel to
penalties:

(a) Aiding, abetting, counseling,
commanding, inducing, or procuring
another to commit a crime under any
criminal statute (see 18 U.S.C. 201).

(b) Concealing or failing to report to
proper authorities the commission of a
felony under any criminal statute if such
personnel knew of the actual
commission of the crime (see 18 U.S.C.
4).

(c) Conspiring with one or more
persons to commit a crime under any
criminal statute or to defraud the United
States, if any party to the conspiracy
does any act to effect the object of the
conspiracy (see 18 U.S.C. 371).

(d) The prohibition against lobbying
with appropriated funds (see 18 U.S.C.
1913).

(e) The prohibition against disloyalty
and striking (see 5 U.S.C. 7311 and 18
U.S.C. 1918).

(f) The prohibition against the
employment of a member of a
Communist organization (see 50 U.S.C.
784).

(g) The prohibition against (1) the
disclosure of classified information (see
18 U.S.C. 798 and 50 U.S.C. 783); and (2)
the disclosure of confidential
information (see 18 U.S.C. 1905).

(h) The provision relating to the
habitual use of intoxicants to excess
(see 5 U.S.C. 7352).

(i) The prohibition against the misuse
of a Government vehicle (see 31 U.S.C.
638a(c)(2)).

(j) The prohibition against the misuse
of the franking privilege (see 18 U.S.C.
1719).

(k) The prohibition against the use of
deceit in an examination or personnel
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action in connection with Government
employment (see 18 U.S.C. 1917).

(1) The prohibition against fraud or
false statements in a Government matter
(see 18 U.S.C. 1001).

(m) The prohibition against mutilating
or destroying a public record (see 18
U.S.C. 2071). .

(n) The prohibition against
counterfeiting and forging transportation
requests (see 18 U.S.C. 508).

(o) The prohibitions against (1)
embezzlement of Government money or
property (18 U.S.C. 641); (2) failing to
account for public money (18 U.S.C. 643);
and (3) embezzlement of the money or
property of another person in the
possession of an employee by reason of
employment (18 U.S.C. 654).

(p) The prohibition against
unauthorized use of documents relating
to claims from or by the Government (18
U.S.C. 285).

(q) The prohibitions against political
activities in Title 5, U.S.C. chapter 73,
subparagraph III (see 5 U.S.C. 7321~
7327) and 18 U.S.C. 602, 603, 807, and
608. These statutes apply to civilian
employees; regulations govern military
personnel (see AFR 110-2).

(r) The prohibitions against an
employee (including a special
Covernment employee) who is required
to register under the Foreign Agents
Registration Act of 1938 (see 18 U.S.C.
219) serving the Government. The
criminal penalties of this subpart do not
apply to a special Government employee
in any case in which the department
head sends a certificate to the Attorney
General that employment by the United
States Government is in the national
interest. Requests for such certificates
should be forwarded through channels
to the Secretary of the Air Force
(SAFMR). This subpart does not apply
to retired regular officers who are not on
active duty, or to reserves who are not
on active duty or who are on active duty
for training.

§920.27 Gratuities.

This section supplements § 920.6.

(a) General prohibition. Except as
provided in (b) of this section Air Force
personnel and their immediate families
must not solicit, accept, or agree to
accept any gratuity for themselves,
members of their families, or others
(either directly or indirectly from}, or on
behalf of, any source that:

(1) Is engaged in or seeks business or
financial relations of any sort with any
Department of Defense Component;

{2) Conducts operations or activities
that are either regulated by a
Department of Defense Component or

significantly affected by Department of
Defense decisions; or

(3) Has interests that may be
substantially affected by the
performance or nonperformance of the
official duties of Department of Defense
personnel.

(b) Limited exceptions. The general
prohibition in (a) of this section does not
apply to:

(1) The continued participation in
employee welfare or benefit plans of a
former employer when permitted by law
and approved by the proper Standards
of Conduct Counselor or Deputy
Counselor.

(2) Accepting unsolicited advertising
or promotional items that are less than
$5 in retail value.

(3) When consistent with 18 U.S.C.
209, trophies, entertainment, prizes, or
awards for public service or
achievement or given in games or
contests that are clearly open to the
public generally or that are officially
approved for Air Force personnel
participation.

(4) Things available to the public
(such as university scholarships covered
by AFR 53-18, Fellowship, Scholarships
and Grants) and free exhibitions by
Defense Contractors at public trade
fairs.

(5) Discounts or concessions extended
Air Force-wide and realistically
available to all Air Force personnel.

(6) Participation by Air Force
personnel in civic and community
activities when any relationship with
Defense contractors is remote: for
example, taking part in a Little League
or Combined Federal Campaign
luncheon that is subsidized by a
Defense contractor.

(7) Social activities engaged in by Air
Force officials and officers in command,
or their representatives, with local civic
leaders as part of the Air Force
community relations programs in the
United States and overseas according to
AFM 190-9, Information Policies and
Procedures, Chapter 4.

(8) DOD personnel taking part in
widely attended gatherings of mutual
interest to Government and industry,
sponsored or hosted by industrial,
technical, and professional associations
(not by individual contractors) provided

that they have been approved according -

to DOD Instruction 5410.20.

(9) Situations in which:

(i) Air Force personnel taking part in
public ceremonial activities of mutual
interest to industry, local communities,
and the Air Force serves the interests of
the Government; and

(if) accepting the invitation is
approved by the Air Force major

commander concerned. Air Force
personnel assigned to HQ USAF or its
separate operating locations must obtain
such approval from their Deputy Chief
of Staff, Staff Agency Head or the head
of a comparable or higher office.
Invitations for Air Force personnel
assigned to the office of the Secretary of
the Air Force must be approved by the
Air Force General Counsel.

(10) Contractor-provided
transportation, meals or overnight
accommodations in connection with
official business if arrangements for
Government or commercial
transportation, meals, or
accommodations are clearly not
practical. In any such case, the
individual must report, in writing, the
circumstances to the supervisor as soon
as possible.

(11) Attendance at promotional
vendor training sessions if the vendor's
products or systems are provided under
contract to DOD and “e training is to
facilitate the use of those products or
systems by DOD personnel.

(12) Attendance of Air Force
personnel taking part in gatherings.
including social events such as
receptions, that are hosted by foreign
governments or international
organizations, provided that the
acceptance of the invitation is approved
by the General Counsel or designee.
This approval is not required if
attendance or participation is authorized
by other exceptions, such as those in
(b)(7) or (14) of this section or if the
social event involves a routine or
customary social exchange with officials
of foreign governments in pursuance of
official duties.

(13) Customary exchanges of
gratuities between Air Force personnel,
and their friends and relatives, as well
as the friends and relatives of their
spouse, minor children and members of
their household. This applies only if the
circumstances make it clear that it is
that relationship, rather than the
business of the persons concerned. that
is the motivating factor for the gratuity
and if it is clear that the gratuity is not
paid for by any source described in (a)
of this section.

(14) Situations in which in the sound
judgment of the individual concerned or
the individual's supervisor, the
Government's interest will be served by
Air Force personnel taking part in
activities otherwise prohibited. In any
such case, a written report of
circumstances must be made in
advance, or if an advance report is not
possible, within 48 hours by the
individual or the supervisor to the
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proper Standards of Conduct Counselor
or Deputy Counselor.

(c) Reimbursements: (1) The
acceptance of accommodations,
subsistence, furnished in kind, in
connection with official travel from
other than Defense contractors is
authorized only when the individual is
to be a speaker, panelist, project officer,
or other bona fide participant in the
activity attended and when such
attendance and acceptance is
authorized by the order-issuing
authority as being in the overall
Government interest.

(2) Except as indicated in (c)(1) of this
section, Air Force personnel may not
accept personal reimbursement from
any source for expenses related to
official travel, unless authorized by their
supervisor. Reimbursement must be
consistent with guidance provided by
the proper Standards of Conduct
Counselor or Deputy Counselor and
according to 5 U.S.C. 4111 or other
statutory authority. Reimbursement
must be made to the Government by
check payable to the Treasurer of the
United States. Personnel are reimbursed
by the Government according to
regulations that relate to reimbursement.

(3) Air Force personnel must not
accept, either in kind or for cash
reimbursement, benefits that are
extravagent or excessive in nature.

(4) If non-US Government sources
furnish Air Force personnel
accommodations, subsistence, or
services in kind according to (c) of this
section, appropriate deductions must be
reported and made in the travel, per
diem, or other allowances payable.

(d) Gratuity disposition. After the
effective date of this part Air Force
personnel who receive gratuities, or
have gratuities received for them, in
circumstances that do not conform with
this section must promptly report the
circumstances to the proper Standards
of Conduct Counselor or Deputy
Counselor for determining disposition.

§920.28 Confidential statement of
affiliations and financial interests (DD Form
1555) additional guidance.

This section supplements § 920.14.

(a) Definitions. (1) “Superior” means
the US military officer in grade 0-5 or
above, or the US civilian officer or
employee in grade GS-14 or above, or
such higher grades as the commander
concerned may designate, who is the
superior of the individual involved. In
the Office of the Secretary of the Air
Force and the Air Staff, the designation
may be made by directors or heads of
comparable or higher offices. In the
absence of a designation to the contrary,

directors or heads of comparable offices
in the Office of the Secretary of the Air
Force or the Air Staff are “superiors" for
personnel under their jurisdiction.

(2) “Deputy Counselor” means the
Standards of Conduct Counselor or
Deputy Counselor designated in or
according to § 920.13(d).

(b) Review of positions. Each superior
who supervises military personnel in the
grade of lieutenant colonel or above, or
civilian personnel in the grade of GS-13
or above (or at a comparable pay level)
must review the duties of each such
position. A job description must be kept
for each such position if the incumbent
of the position must file a “Confidential
Statement of Affiliations and Financial
Interests” (DD Form 1555) as required by
this part. The superior makes this
determination. The job description must
be reviewed at least once a year. The
review may be done at the time
performance, efficiency, or effectiveness
ratings are given; or incident to other
currently prescribed annual reviews.
Incumbents of positions identified as
involving any of the functions described
in § 920.14(a) are required to comply
with the filing requirements of this part.
Individuals who believe that they have
been improperly required to file may
request a review of the decision through
the Air Force grievance and complaint
procedures.

(c) Exceptions in individual cases.
Incumbents of positions described in
§ 920.14 may be excluded from the
requirement of filing a DD Form 1555
(and Annual Statements) if the Under
Secretary of the Air Force approves a
determination from the individual's
superior or higher authority that the
incumbent's responsibilities are at such
a level that filing a DD Form 1555 is not
necessary because of the incumbent's
duties, the degree of supervision and
review over the incumbent'’s official
activities and the remote and
inconsequential effect on the integrity of
the Government, Request for approval of
such determinations must be sent
through command channels with the
reasons for them. Any intermediate
command may disapprove the request
and return it to the requester.

(d) Individual responsibility. Each
officer and employee affected by
§ 920.14(a) is personally responsible for
filing a “Confidential Statement of
Affiliations and Financial Interests”, DD
Form 1555 (and Annual Statements).
Each superior concerned must make
sure that required DD Forms 1555 are
properly completed, sent on time and
reviewed.

(e) Special Government employees.

(1) Each special Government employee

not exempted under (e)(2) of this
section, must file a "Confidential
Statement of Affiliations and Financial
Interests”, DD Form 1555 before
appointment.

(2) The following are exempted
categories of special Government
employees who are not required to file
Statements, unless specifically
requested to do so:

(i) Physicians, dentists, and allied
medical specialists engaged only in
providing service to patients.

(ii) Veterinarians providing only
veterinary services.

(iii) Lecturers taking part in
educational activities.

{iv) Chaplains who perform only
religious services.

(v) Individuals in the motion picture
and television fields who are used only
as narrators or actors in DOD
productions.

(vi) A special Government employee
who is not an “adviser” or “consultant”
as explained in § 920.22(b).

(3) The Secretary of the Air Force may
exempt an appointee from the
requirement of filing a statement if it has
been determined that such information
is not relevant in light of the duties the
appointee is to perform.

(4) The Central civilian personnel
office of the employing activity:

(i) Determines, in consultation with
the proper Standards of Conduct
Counselor or Deputy Counselor, whether
the adviser or consultant is a special or
full-time employee according to the
procedure in § 920,29(a}. Any service to
be rendered with other departments or
agencies during the period must be
taken into account in making this
determination. This determination is
based on the statement filed by the
individual.

(ii) Before appointment or
reappointment, arranges to secure a
completed DD Form 1555, and sends it
and the job description to the superior
concerned for processing according to
(h) of this section.

(iii) Records one of the following in
the remarks section of the SF 50,
“Notification of Personnel Action':

(A) “Subject to conflict of interest
laws and regulations as a special
Government employee.”

(B) “Subject to conflict of interest
laws and regulations as a regular
Government employee.”

(iv) Determines, in consultation with
the proper Standards of Conduct
Counselor or Deputy Counselor
according to § 920.29(b), whether the 60-
day rule applies and informs the
individual.
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{5) The Directorate of Civilian
Personnel, HQ USAF, arranges for
furnishing information requested by
other agencies that concerns advisers
and consultants employed with the Air
Force. Requests from other agencies
should be directed to HQ USAF/MPK,
Wash DC.

(f) Submission of statements. (1)
Except as provided in (f)(2) of this
section, each Air Force officer or
employee who is required to file a
statement or annual statement files it
with his or her superior (see
§ 920.28(a)(1) for the meaning of
“superior").

(2) All Air Force civilian Presidential
appointees send their statements to the
DOD General Counsel.

(3) All statements must be reviewed
and approved by the proper Standards
of Conduct Counselor or Deputy
Counselor and the proper supervisor
before an individual begins service or
assumes duties and each year after that
as prescribed by (f)(5) of this section,
individuals designated for those
positions requiring either approval of the
Secretary of Defense or the Secretary of
the Air Force must execute the
statement before nomination so that it
may be thoroughly reviewed prior to
appointment,

(4) Agreements with other DOD
Components and Government agencies
that involve detailing Air Force
personnel must contain a requirement
that the other DOD Component or
Government agency will (within 60
days) sent to HQ USAF/JAC Wash DC a
copy of the detailed individual's
statement, if required, and notice
concerning the disposition of any
conflict or apparent conflict of interests
indicated.

(5) Annual DD Form 1555 statements
must be filed by October 31 of each year
for all affiliations and financial interests
as of September 30 of that year. Even
though no changes occur, a complete
statement is required.

(6) If required by reason of duty
assignment or infirmity a superior may
grant an extension of time (excusable
delay) with the concurrence of the
Standards of Conduct Counselor or
Deputy Counselor. Any extension for
more than 30 days requires the
concurrence of the General Counsel of
the Air Force. Any late statement must
include a notation of any extension of
time granted.

(8) How to complete DD Form 1555. (1)
Each individual must complete DD Form
1555 according to instructions on the
form and the following guidance.

(2) Each DD Form 1555 and each
annual statement must be completed in

its entirety. “None" will be entered in
each Part where applicable.

(3) The following interests need not be
reported on DD Form 1555:

(i) Savings and checking accounts in
banks;

(ii) Credit union shares;

(iii) Building and loan association
shares;

(iv) Accumulated dividends and cash
values of life insurance policies.

{4) Officers or employees are not
required to report on a DD Form 1555
any information that relates to their
connection with, or interest in, a
professional society or a charitable,
religious, social, fraternal, recreational,
public service, civil, or political
organization or a similar organization
not conducted as a business enterprise.
Educational or other institutions doing
research and development or related
work that involves grants of money from
or contracts with the Government are
deemed “business enterprises” and are
required to be included in the DD Form
1555 of the officer or employee.

(5) The interest of a spouse, minor
child, or other member of the
individual's immediate household is
considered to be an interest of the
individual filing a DD Form 1555.

(8) If any information required to be
included on a DD Form 1555 (including
holdings placed in trust) is not known to
the officer or employee who is filing the
DD Form 1555, but is known to another
person, the officer or employee must
request that other person to send to the
superior information in that officer’s or
employee’s behalf.

(7) DOD consultants filing DD Form
1555 who are;

(i) Employed as private consultants to
private business or other organizations,
or

(ii) Who are affiliated with a
partnership or corporation that provides
consulting service to private firms or
other business organizations should
show the clients of such partnership or
corporation to whom the Department of
Defense consultant is rendering
consulting service directly or by
assisting other consultants. y

(h) Processing of DD Forms 1555, (1)
Each individual required to file DD Form
1555 must send the completed statement
to the proper superior. The statement
must be delivered personally to the
superior concerned or sent in a sealed
envelope addressed to the superior and
clearly marked “DD Form 1555, To Be
Opened By Addressee Only" to preserve
its confidentiality. These envelopes are
opened only by the superior, and the
superior instructs staff members
accordingly. When the superior sends

the statements to the Deputy Counselor
as provided in (h)(2) of this section, they
are similarly delivered in person or sent
in a sealed envelope addressed and
marked as described in this
subparagraph. These envelopes are
opened only by the Deputy Counselor
concerned, and the Deputy Counselor
instructs staff members accordingly.

(2) When the superior receives a
completed DD Form 1555, the superior
must review it in light of the procedures
of this part and of the individual's duties
and responsibilities. The supervisor's
evaluation is completed on the back of
the form. Except as provided in (i)(1) of
this section, the supervisor then sends
the completed form with a copy of the
job description directly to the proper
Deputy Counselor.

(3) On receipt of the DD Form 1555,
the Deputy Counselor reviews it in the
light of this part, the individual's job
description, and the superior's
evaluation. If the Deputy Counselor
finds no reason to question the
superior’s evaluation, the Deputy
Counselor files the DD Form 1555
together with the superior's
endorsement and the individual's job
description. If the Deputy Counselor is
not satisfied that there is no conflict of
interest or appearance, the Deputy
Counselor so informs the individual's
superior, either orally or in writing, with
a request for further consideration and
takes action according to (i) of this
section.

(i) Resolution of a conflict or
appearance of conflict of interest.

(1) In any case where a real or
apparent conflict of interest arises, the
superior (in consultation with the
Deputy Counselor) discusses the conflict
or appearance of conflict of interest with
the individual cencerned. If the conflict
or appearance of conflict of interest
persists and is not resolved as a result
of discussion, the superior (in
consultation with the Deputy Counselor)
prepares and gives the individual
concerned written notice that there is a
conflict or apparent conflict of interest,
pointing out the reasons. The notice also
informs the individual concerned that he
or she is entitled to send to the superior
a written endorsement explaining the
conflict or appearance of conflict.

(2) When the individual's
endorsement is received, the superior
sends the entire file to the Deputy
Counselor with an endorsement, if the
superior concludes that the conflict or
appearance of conflict is resolved. The
entire correspondence is filed if the
Deputy Counselor agrees with the
superior's conclusion.
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(3) If either the superior or the Deputy
Counselor, after reviewing the
explanation made by the employee in
the endorsement, concludes that the
conflict or appearance of conflict is not
resolved, the commander reviews the
entire matter and, if it is concluded that
a conflict or appearance of conflict does
exist, the commander resolves it if
possible.

(4) In any case arising at any echelon
below HQ USAF level in which the
commander concludes that there is a
conflict or appearance of conflict of
interest that is not resolved, the
commander sends the entire file, with
detailed information and
recommendations, through command
channels to HQ USAF/JAC, Wash DC,
for resolution. Intermediate commanders
will attempt to resolve each case
without forwarding it to HQ USAF.

(5) The Judge Advocate General,
USAF, sends to the General Counsel of
the Air Force any case involving a
conflict or appearance of a conflict that
is not resolved by The Judge Advocate
General or at a lower echelon. If the
Ceneral Counsel is not able to resolve
any case, it will be referred with
recommendations to the Under
Secretary of the Air Force for decision.

(6) Resolving of a conflict or apparent
conflict of interest either on review at
the local level or after referral to HQ US
Air Force, must be effected at once so
that the conflict or appearance of
conflict is ended. A conflict or
appearance of conflict may be resolved
by one or more means, such as changes
in assigned duties, divesting of the
conflicting interest, disqualification for a
particular assignment or disciplinary or
administrative action. The resolution,
whether by disciplinary action or
otherwise, must be effected according to
laws, Executive Orders. and regulations
that apply.

(j) Additional DD Form 1555
requirements for cértain general officers.
Immediately after reviewing and
approving a DD Form 1555 filed by a
General Officer in the grade of Major
General or above, the Air Force
Standards of Conduct Counselor or
Deputy Counselor concerned sends HQ
USAF/MPG, Wash DC, 20330, a copy of
the form and any allied correspondence.
Major General Officers or above, who
file their DD Forms 1555 with someone
other than an Air Force Deputy
Counselor (Air Force Staff Judge
Advocate) must send HQ USAF/MPG a
copy of each DD Form 1555 and any
allied correspondence reviewed by such
non Air Force Standards of Conduct
Canselor or Deputy Counselor. The
Copies must be sent at once upon review

and approval by the counselor
concerned.

(k) Effect of filing a DD Form 1555 on
other requirements. DD Form 1555 and
Annual Statements required by this part
are in addition to, and not a substitute
for or in derogation of, any similar
requirement imposed by law, order, or
regulation. The submission of a DD
Form 1555 or annual statement by an
officer or employee does not permit that
officer or employee or any other person
to take part in a matter in which the
officer, employee, or the other person's
participation is prohibited by law, order,
or regulation.

(1) Confidentiality of statements. The
Air Force holds each “Statement of
Affiliations and Financial Interests, and
each Annual Statement”, including
related correspondence, in confidence.
The Air Force must not disclose
information from a statement except as
the Secretary of the Air Force or the
Civil Service Commission may
determine for good cause. “Good cause"
includes a determination that the record
or any part of the record must be
released under the Freedom of
Information Act. Persons designated to
obtain or review the statements are
responsible for maintaining the
statements in confidence and must not
allow access to, or allow information to
be disclosed from the statement except
to carry out the purpose of this part.

§920.29 Special Government employees.

(a) Determining if an individual is a
special or fulltime Government
employee.

(1) At the time of the employee's
original appointment and at the time of
each appointment thereafter, the
department or agency should make its
best estimate of the number of days
during the following 365 days on which
it will require the services of the
appointee. A part of a day should be
counted as a full day for the purposes of
this estimate, and a Saturday, Sunday,
or holiday on which duty is to be
performed should be counted equally
with a regular workday.

(2) Unless otherwise provided by law,
an appointment should not extend for
more than 365 days. When an
appointment extends beyond that
period, an estimate, as required by (a)(1)
of this section, should be made at the
inception of the appointment and a new
estimate at the expiration of each 365
days thereafter.

(3) Occasionally, an adviser,
consultant or other temporary and
intermittent employee is reappointed or
reemployed after a break in service but
within a 365-day period for which a

previous estimate has been made. In
those cases, the sum of the employee's
prior service and the estimate of the
new service which will be performed
during the remaining part of the initial
365 days will be used in making the
determination. If the reappointment or
reemployment exceeds the 365-day
period, a new estimate for the next 365-
day period will be made under (a){2) of
this section.

(4) If a department or agency
estimates, pursuant to (a)(1) or (2) of this
section, that an appointee will serve
more than 130 days during the ensuing
365 days, the appointee should not be
carried on the rolls as a special
Government employee and the
department or agency should instruct
the appointee that the appointee is
regarded as subject to the prohibitions
of 18 U.S.C. 203 and 205 to the same
extent as if the appointee were to serve
as a full-time employee. If the estimate
is that the appointee will serve no more
than 130 days during the following 365
days, the appointee should be carried on
the rolls of the department or agency as
a special Government employee and
instructed that he or she is regarded as
subject only to the restrictions of 18
U.S.C. 203 and 205. Even if it becomes
apparent, prior to the end of a period of
365 days for which a department or
agency has made an estimate on an
appointee, that the appointee has not
been accurately classified, the appointee
should nevertheless continue to be
considered a special Government
employee or not, as the case may be for
the remainder of that 365-day period.

(5) An employee who undertakes
service with two departments or
agencies shall inform each of his or her
arrangements with the other. If both of
the employee's appointments are made
on the same date, the aggregate of the
estimates made by the departments or
agencies under [a)(1) or (2) of this
section, shall be considered
determinative of the employee’s
classification by each. Notwithstanding
anything to the contrary in (a)(1)(2) or
{4) of this section, if after being
employed by one department or agency,
a special Government employee is
appointed by a second to serve it in the
same capacity, each department or
agency should make an estimate of the
amount of the employee's service to it
for the remaining portion of the 365-day
period covered by the original estimate
of the first. The sum of the two estimates
and of the actual number of days of the
employee's service to the first
department or agency during the prior
portion of such 365-day period shall be
considered determinative of the
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classification of the appointee by each
during the remaining portion. If an
employee undertakes to serve more than
two departments or agencies, they shall
classify the employee in a manner
similar to that prescribed in this
subparagraph for two agencies. Each
agency which employs special
Government employees who serve other
agencies shall designate an officer to
coordinate the classification of such
employees with such other agencies.

{6) When a person is serving as a
member of an advisory committee,
board or other group, and is by virtue of
his or her membership thereon an officer
or employee of the United States, the
requirements of (a) (1), (2), (4), (5) of this
section should be carried out to the
same extent as if that person were
serving the sponsoring department or
agency separately and individually.

(b) Determining if the "60-day” rule
applies. (1) The 60-day standard
affecting a special Government
employee's private activities before the
employee's department or agency is a
standard of actual past service, as
contrasted with the 130-day standard of
estimated future service discussed in
this subparagraph. A special
Government employee is barred from
representing another person before that
department or agency at times when the
employee has served it for an aggregate
of more than 60 days during the past 365
days. Thus, although once having been
in effect, the statutory bar may be lifted
later by reason of an intervening period
of nonservice. In other words, as a
matter of law the bar may fluctuate in
its effect during the course of a special
Government employee's relationship
with the department or agency.

(2) A part of a day should be counted
as a full day in connection with the 60-
day standard discussed in (b)(1) of this
section, and a Saturday, Sunday, or
holiday on which duty has been
performed should be counted equally
with a regular work day. Service
performed by a special Government
employee in one department or agency
should not be counted by another in
connection with the 80-day standard.

(c) Additional Guidance for advisers
and consultants or other individuals
who are special goverment employees
concerning 18 U.S.C. 203 and 205.

(1) To a considerable extent the
prohibitions of 18 U.S.C. 203 and 205 are
aimed at the sale of influence to gain
special favors for private businesses
and other organizations and at the
misuse of governmental position or
information. In accordance with these
aims, it is desirable that a consultant or
adviser or other individual who is a

special Government employee, even
when not compelled to do so by 18
U.S.C. 203 and 205, should make every
effort in that person's private work to
avoid any personal contact in
negotiations for contracts or grants with
the department or agency which the
employee is serving if the subject matter
is related to the subject matter of the
employee’s consultancy or other service.
It is recognized that this will not always
be possible to achieve; for example, in a
situation in which a consultant or
adviser has an executive position and
responsibility with that person's regular
employer which requires the consultant
or adviser to participate personally in
contract negotiations with the
department or agency he or she is
advising. When this situation occurs, the
consultant or adviser should participate
in the negotiations for the regular
employer only with the knowledge of a
responsible Government official. In
other instances an occasional consultant
or adviser may have technical
knowledge which is indispensable to the
regular employer in the consultant’s or
adviser's efforts to formulate a research
and development contract or a research
grant and, for the same reason, it is in
the interest of the Government that he or
she should take part in negotiations for
the private employer. Again, the
consultant or adviser should participate
only with the knowledge of a
responsible Government official.

(2) Section 205 of title 18 contains an
exemptive provision dealing with a
similar situation which may arise after a
Government grant or contract has been
negotiated. This provision, in certain
cases, permits both the Government and
the private employer of a special
Government employee to benefit from
the employee's performance of work
under a grant or contract for which the
employee otherwise would be
disqualified because the employee had
participated in the matter for the
Government or it is pending in an
agency the employee has served for
more than 60 days in the past year. More
particularly, the provision gives the
head of a department or agency the
power, notwithstanding any prohibition
in either 18 U.S.C. 203 and 205, to allow
a special Government employee to
represent before such department or
agency either the employee's regular
employer or another person or
organization in the performance of work
under a grant or contract. As a basis for
this action, the department or agency
head must first make a certification in
writing, published in the Federal
Register, that it is required by the
national interest.

(d) Determining if an individual is a
Government employee or is serving in a
representative capacity. (1) It is
necessary occasionally to distinquish
between consultants and advisers who
are special Government employees and
persons who are invited to appear at a
department or agency in a
representative capacity to speak for
firms or an industry, or for labor or
agriculture, or for any other recognizable
group of persons, including, on occasion
the public at large. A consultant or
adviser whose advice is obtained by a
department or agency from time to time
because of his or her individual
qualifications and who serves in an
independent capacity is an officer or
employee of the Government. On the
other hand, one who is requested to
appear before a Government department
or agency to present the views of a
nongovernmental organization or group
which the person represents, or for
which the person is in a position to
speak, does not act as a servant of the
Government and is not its officer or
employee.

(2) The following principles are useful
in arriving at a determination whether
an individual is acting before an agency
in a representative capacity.

(i) A person who receives
compensation from the Government for
that person’s services as an adviser or
consultant is its employee and not a
representative of an outside group. The
Government'’s payment of travel
expenses and a per diem allowance,
however, does not by itself make the
recipient an employee.

(ii) It is rare that a consultant or
adviser who serves alone is acting in a
representative capacity. Those who
have representative roles are for the
most part persons serving as members
of an advisory committee or similar
body utilized by a Government agency.
It does not follow, however, that the
members of every such body are acting
as representatives and are therefore
outside the range of the conflict of
interest laws. This result is limited to the
members of committees utilized to
obtain the views of nongovernmental
groups or organizations.

(iii) The fact that an individual is
appointed by an agency to an advisory
committee upon the recommendation of
an outside group or organization tends
to support the conclusion that the
individual has a representative function.

(iv) Although members of a
governmental advisory body who are
expected to bind outside organizations
are no doubt serving in a representative
capacity, the absence of authority to
bind outside groups does not require the
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conclusion that the members are
Government employees. What is
important is whether they function as
representatives of nongovernmental
groups or organizations and not whether
they can formally commit them.

(v) When an adviser or consultant is
in a position to act as a representative
of the United States or a Government
agency—as, for example, in an
international conference—the adviser or
consultant is obviously acting as an
officer or employee of the Government.

(e) Additional guidance on Air Force
use of advisers and consultants. While it
would be highly desirable, in order to
minimize the occurrence of conflicts of
interests, for departments and agencies
of the Government to avoid appointing
to advisory positions individuals who
are employed or consulted by
contractors or others having a
substantial amount of business with that
department or agency, it is recognized
that the Government has, of necessity,
become increasingly concerned with
highly technical areas of specialization
and that the number of individuals
expert in those areas is frequently very
small. Therefore, in many instances it
willwot be possible for a department or
agency to obtain the services of a
competent advisor or consultant who is
not in fact employed or consulted by
such contractors. In addition, an
advisory group may of necessity be
composed largely or wholly of persons
of a common class or group whose
employers may benefit from the advice
given. An example would be a group of
university scientists advising on
research grants to universities. Only in
such a group can the necessary
expertise be found. In all these
circumstances, particular care should be
exercised to exclude the adviser's or
consultant's employer's or elients'
contracts or other transactions with the
Government from the range of the
consultant's or advisor's duties.

§920.30 Special instructions regarding

receipt and disposition of honoraria; and
providing expert testimony before state

agencies.

(a) In addition to other related
procedures contained in this part, this
section provides guidance for Air Force
personnel in connection with receiving
of honoraria and processing requests
from state agencies for expert
Department of Defense employee
testimony.

_ (1) Section XD of DOD Directive
5500.7 states:

D. DQD personnel are encouraged to
“ngage in teaching, lecturing and writing.
However, an employee shall not, either for or

without compensation, engage in teaching,
lecturing, or writing, including teaching,
lecturing, or writing for the purpose of the
special preparation of a person or class of
persons for an examination of the
Commission or Board of Examiners for the
Foreign Service, which is dependent on
information obtained as a result of one's
government employment, except when that
information has been published or is
available to the general public or will be
made available on request, or when the
agency head gives written authorization for
the use of nonpublic information on the basis
that the use is in the public interest. In
addition, an employee who is a civilian
Presidential appointee shall not receive
compensation or anything of monetary value
for any consultation, lecture, discussion,
writing, or appearance, the subject matter of
which is devoted substantially to the
responsibilities, programs or operations of his
agency or which draws substantially on
official data or ideas which have not become
part of the body of public information.

(2) Air Force personnel must not
accept an honorarium from any
nongovernment source for taking part in
activities that are connected with
service as an officer or employee of the
Government, or otherwise tendered in
the officer's or employee's official
Government capacity.

(3) Except as provided in (a)(1) of this
section, Air Force personnel may accept
honoraria tendered for a speech, lecture,
writing, or other appearance, from a
nongovernmental source other than a
defense contractor, when such speech,
lecture, writing, etc,, is given in a purely
private capacity, and done on off-duty
time, or in a leave status, and when the
subject matter does not involve an
official government connection.
Honoraria tendered under any other
circumstances becomes the property of
the United States and must be deposited
to the Treasury. Under no
circumstances, however, may Air Force
personnel accept honoraria from a
Department of Defense contractor.

(b) Requests from state agencies for
expert testimony from Department of
Defense personnel.

(1) This part provides general
guidance on how to avoid conflicts of
interest and the appearance of conflicts
of interest. It cannot be sufficiently
detailed to cover all possible factors or
situations that may arise. Nevertheless,
those officials with the authority to
approve the appearance of Department
of Defense personnel before state
governmental bodies (including their
local Government counterparts) must
carefully evaluate requests for such
appearances in order to avoid situations
that may lead to unnecessary criticism
of the Department of Defense. Among

the factors that should be considered
are the following:

(i) Unless there is a clear cut
Executive Branch or agency position on
the subject of the appearance, it is not
appropriate for the expert witness from
the Department of Defense to favor or
oppose legislative proposals or proposed
adminsitrative regulations being
sponsored by a state agency.

(ii) Absent a significant agency or
Executive Branch interest to be served
by the testimony, the expert Department
of Defense witness, should, if possible,
present views that are personal, and not
imply that the views are those of the
agency.

(iii) Unless the primary purpose of the
appearance of the Department of
Defense expert is to further an agency or
Executive Branch objective, the cost of
such appearance should be borne by the
state governmental body requesting the
appearance.

(iv) The appearance of a Department
of Defense expert before a private
organization may be reimbursed by that
organization under the standards of this
part. Payment of fees by a private
organization to a Department of Defense
witness for an appearance before a state
governmental body is not appropriate.
Accordingly, Department of Defense
personnel are not authorized to accept
such payments.

(v) Any honorarium or fee tendered by
a state governmental agency for the
appearance of a Department of Defense
expert witness may be accepted only on
behalf of the United States and
endorsed to the Treasury of the United
States as reimbursement for the expert's
governmental pay while in temporary
duty status as a witness.

(2) Air Force personnel assigned to
the Office of the Secretary of the Air
Force may not provide expert testimony
before a state or local agency without
prior coordination and approval of the
office of the Air Force General Counsel.
Requests for such testimony must be
sent through channels to the office of the
General Counsel for coordination and
approval. -

(3) All other Air Force personnel may
provide expert testimony before a state
or local agency only after prior
coordination and approval of HQ
USAF/JAC has been obtained. Requests
for such testimony are sent through
major command Staff Judge Advocate
channels to HQ USAF/JAC Wash DC
for final action.

[FR Doc. 76-14301 Filed 5-7-70; 8:45 am)|
BILLING CODE 3910-01-M
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

Federal Motor Vehicle Safety
Standards; Designated Seating
Position

Correction

In FR Doc. 79-11946, published at page
23229, on Thursday, April 19, 1979, after
the signature on page 23235, the agency
Docket No. was inadvertently left off
and should be added to read “[Docket
No. 78-13; Notice 2]".
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Federal Register
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Tuesday, May 8, 1979

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

[5 CFR Part 831]

Apportionment From Civil Service
Retirement Benefits

AGENCY: Office of Personnel
Management.

ACTION: Proposed rulemaking.

sumMARY: The Office of Personnel
Management proposes rules to
implement Public Law 95-366, which
requires the Office of Personnel
Management in certain circumstances,
to comply with a provision dealing with
apportionment of retirement benefits in
a state court order, decree, or
community property settlement
agreement, in connection with the
divorce, annulment of marriage, or legal
separation of a Federal employee or
retiree.

DATE: Comments must be received on or
before July 9, 1979.

ADDRESS: Send Comments to Craig B.
Pettibone, Chief, Office of Policy
Development and Technical Services,
Retirement and Insurance Division,
Washington, D.C. 20415.

FOR FURTHER INFORMATION CONTACT:
Harold L. Siegelman, Paralegal
Specialist, Retirement and Insurance
Division, Washington, D.C. 20415, phone
(202) 832-4634.
SUPPLEMENTAL INFORMATION: State laws
and state courts have traditionally
controlled matters of domestic relations
and property rights. Questions such as
an individual's obligations to a former
Spouse are determined by the courts on
a case-by-case basis taking into
consideration many factors such as the
financial status of both parties, property
settlements, children involved, etc. The
courts have also traditionally provided
former wives with (1) alimony and (2)
ild support where warranted. As a
result of the enactment of Public Law
93-847, which added section 459 to the
Social Security Act (42 U.S.C. 859), for

the last four years civil service
retirement benefits have been subject to
garnishment, attachment, or similar
legal process to enforce these
obligations.

In recent years, many state courts
have ruled that future retirement
benefits earned during a marriage
should be considered community
property and subject to division in the
event of a legal separation, divorce, or
annulment of marriage. However, the
garnishment amendments did not cover
community property settlements. Also, 5
U.S.C. 8346(a) specifies that any benefits
payable under that law are exempt from
legal process, except as provided by
other Federal laws. Because of this,
community property type settlements
were not enforceable by the
Commission.

Now, under the provisions of Public
Law 95-366, community property
obligations, as well as support
obligations, will be enforceable when a
state court order, decree, or community
property settlement agreement
determines the appropriate distribution
of retirement benefits between a Federal
employee (or retiree) and an estranged
spouse. The Office of Personnel
Management is authorized to make
payments directly to the former or
separated spouse in compliance with the
terms of a court determination expressly
providing for apportionment of
retirement benefits.

Accordingly, to implement the
provisions of Public Law 95-366 and
pursuant to sections 553 and 8347(a) of
title 5, United States Code, authorizing
the Office of Personnel Management to
prescribe rules and regulations, require
certifications in support of adjudication,
and adjudicate claims, the Office of
Personnel Management proposes to
amend Part 831 by adding a new subpart
P as follows:

PART 831—RETIREMENT

* * . * »

Subpart P—Apportionment From Civil
Service Retirement Benefits

Sec.

831.1801 Purpose.

831.1602 Definitions.

831.1603 Qualifying court order.

831.1604 Application to apportion
retirement benefits.

831.1605 Retirement benefits—amount,
when payable.

Sec

831.1606
831.1607
831.1608
831.1609
831.1610
831.1611

Preliminary review,
Notification.
Decision.

Effective date.
Limitations.
Liability,

Subpart P—Apportionment from Civil
Service Retirement Benefits.

§831.1601 Purpose.

The purpose of this subpart is to carry
into effect the objectives of Public Law
95-366 which provides that the Office of
Personnel Management will comply with
a provision dealing with the
apportionment of retirement benefits in
a state court order, decree, or
community property settlement in
connection with the divorce, annulment
of marriage, or legal separation of a
Federal employee or retiree. This
subpart prescribes the procedures to be
followed by:

(a) A former spouse when applying for
apportionment of an individual's.
retirement benefits pursuant to section
8345(j) of title 5, United State Code.

(b) The Associate Director for
Compensation in honoring such
apportionment request and making
payment to the former spouse.

§831.1602 Definitions.

In this subpart:

(a)"Court Order" means any
judgment or property settlement issued
by or approved by any court of a State
or the District of Columbia in connection
with, or incident to, the divorce,
annulment of marriage, or legal
separation of a Federal employee or
retiree,

(b) “Former Spouse" includes a person
who has been divorced, legally
separated, or whose marriage has been
annulled,

(c) “Retirement Benefits" include
employee annuities and refunds of
retirement contributions but does not
include survivor annuities or lump sum
payments made pursuant to section
8342(c), (d)-{f) of title 5, United States

ode.

(d) “Individual” means a separated
Federal employee who has filed an
application for a refund of retirement
contributions or a civil service
annuifant.

(e)(1) “Expressly provided for" means
a dirction by court order to divide an
individual’s retirement benefits and
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awarding all or a portion of such
benefits to a former spouse.

(2) “Expressly provided for" shall not
include court orders which specify that
payments shall be made by the
individual.

(3) “Expressly provided for" shall not
include the division of retirement
benefits in which the amount to be
divided is not readily ascertainable from
normal Office of Personnel Management
files or in which present or future
payments are based upon contingencies
or events not under the control of the
Office of Personnel Management or of
which the Office of Personnel
Management would have no knowledge
in the normal operation of its programs.

§831.1603 Qualifying Court Order.

The former spouse will be entitled to a
portion-of the retirement benefits only to
the extent that the division of retirement
benefits are “expressly provided for” by
the court order. The order nust
specifically provide that the former
spouse is entitled to payments from the
retirement benefit.

§ 831.1604 Application to apportion
retirement benefits.

To establish the validity of a court
order the former spouse must submit to
the Associate Director for
Compensation:

(a) A recently certified copy of the
court order;

(b) A statement that the court order
has not been amended, superseded, or
set aside; and

(c) Identifying information concerning
the employee or retiree such as his/her
full name, claim number, date of birth,
and social security number, if available.

§831.1605 Retirement benefits—amount,
when payable.

(a) No apportionment to a former
spouse shall exceed the net annuity,
computed by excluding from the gross
annuity the amounts which are:

(1) Owed by such individual to the
United States;

(2) deducted for health benefits
premiums pursuant to section 8906 of
title 5, United States Code, and
§§ 891.401 and 891.402 of this chapter;

(3) Deducted for life insurance
premiums pursuant to section 8714a(d)
of title 5, United States Code;

(4) Owed due to overpayment of
annuity;

(5) Deducted for medicare premiums;
or

(6) Properly withheld for Federal
income tax purposes if amounts
withheld are not greater than would be
the case if such individual claimed all

dependents to which he or she was
entitled.

(b) Monies held by an executive
agency or the Office of Personnel
Management which may be payable at
some future date shall not be considered
payable to such individual and subject
to apportionment unless and until all of
the conditions necessary for payment of
the monies to the individual have been
met, including, but not limited to:

(1) retirement;

(2) separation from a covered position
in the Federal service;

(3) Application for payment of the
monies by the individual.

(c) waivers of annuity payments under
the terms of section 8345(d) of title 5,
United States Code, shall exclude the
waived portion of the annuity from
apportionment under section 8345(j) of
title 5, United States Code, if such
waivers are postmarked before the
expiration of the 30-day notice period
stipulated by § 831.1607 of this subpart.

§831.1606 Preliminary review.

(a) Upon receipt of a court order and
necessary documentation to apportion
retirement benefits, the Associate
Director for Compensation will make a
determination whether the court order is
a qualifying court order pursuant to
§ 831.1603 of this subpart.

(b) Upon determination that (1) the
court order is a qualifying court order,
notifications required by § 831.1607 of
this subpart shall be given, (2) the court
order is not a qualifying court order, the
former spouse shall be notified of that
determination and the basis therefore.

§831.1607 Notification.

(a) The Associate Director for
Compensation will notify the individual
that a court order has been recieved
which requires the apportionment of
his/her retirement benefit and provide
the individual with a copy of the court
order. Such notice will inform the
individual:

(1) That the court order will be
honored;

(2) What effect it will have on the
individual's retirement benefit; and

(3) That while the required
apportionment will be made, no
payments will be made to the former
spouse for a period of 30 days from the
date of the notification letter to enable
the individual to contest the validity of
the court order.

(b) The former spouse will be notified:

(1) That the court order is being
honored;

(2) What amount that he/she is
entitled to receive, and in cases which
require apportionment on a percent

basis, how such amount was computed:
and

(3) That payment is being delayed for
a period of 30 days to give the individual
an opportunity to contest the validity of
the court order.

§831.1608 Decision.

(a)(1) When the individual does not
respond within the 30-day notice period
provided for by § 831.1607(a)(3) of this
subpart, the apportionment will be made
in accordance with the notification.

(2) When the individual responds to
the notification, the Associate Director
for Compensation will consider the
response. The former spouse’s claim will
be denied whenever it is shown that:

(i) The court order is not a qualifying
court order; or

(ii) The court order is inconsistent
with a contemporaneous or subsequent
court order.

(b) If the individual objects to
payment based on the validity of the
court order and the record contains
some support for the objection, he/she
will be granted 60 days to initiate legal
action to determine the validity of the
objection. If evidence is submitted that
legal action has been started before the
60 days have expired, money will
continue to be withheld, but no payment
will be made to the former spouse
pending judicial determination of the
validity of the court order.

§831.1609 Effective date.

(a) The provisions of this subpart
apply to any refund payable on or after
September 15, 1978, and apply to any
employee annuity which commenced
before, on, or after September 15, 1978.
The Associate Director for
Compensation will not increase the
amount apportioned from current
retirement benefits in order to satisfy an
arrearage due the former spouse.
However, the Associate Director for
Compensation will honor the terms of a
new or revised court order which either
increases or decreases an
apportionment. Such changes will be
prospective only.

(b) The provisions of this subpart
apply to any court order issued before,
on, or after September 15, 1978;
however, the former spouse will not be
entitled to any payments until.

(1) The individual files a claim for his/
her benefit, and

(2) All submissions required by
§ 831.1604 have been received by the
Associate Director for Compensation.

§831.1610 Limitations.

(2) Retirement benefits are subject to
apportionment by court order only while
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both the individual and the former
spouse are living. Payment or
apportioned amounts will be made only
to the former spouse and/or the children
or the individual. Payment will not be
made to any of the following:

(1) The heirs or legatees of the former
spouse;

(2) The creditors of either the
individual or the former spouse; or

(3) Other assignees of either the
individual or the former spouse.

(b) The amount of any apportionment
may not be less than one dollar and, in
the absence of compelling circumstances
shall be in whole dollars.

(c) In honoring and complying with
the court order; the Associate Director
for Compensation shall not be required
to disrupt the scheduled method of
accruing retirement benefits or the
normal timing for making such payment,
despite the existence of a special
schedule or acerual or payment or
amounts due the former spouse;
provided, however, that within the
confines of the Associate Director's
established accrual and payment
schedule, the Associate Director for
Compensation shall as nearly as
practicable, comply with the terms of
the court order.

(d) Payment of the apportionment
shall be discontinued when the
individual's annuity payments are
suspended or terminated. If annuity
payments are restored, payment of the
apportionment will resume.

(e) In cases where the court order
apportions a percentage of the
retirement benefit, the Associate
Director for Compensation will initially
determine the amount of proper
payment pursuant to § 831.1605 of this
subpart. That amount will only be
increased by future cost-of-living
increases unless the court directs
otherwise,

§831.1611 Liability.

(a) The Office of Personnel
Management shall not be liable for any
payment made from retirement benefits
pursuant to a court order regular on its
face, if such payment is made in
accordance with the provisions of this
subpart.

(b) In the event that the Associate
Director for Compensation is served
with more than one court order with
respect to the same retirement benefits,
then such retirement benefits shall be
available to satisfy such court orders on
a first-come, first-served basis.

(c) Because the former spouse is
entitled to payments only while the
individual is living, the former spouse
shall be personally liable for any

payments which he/she receives after
the death of the individual.

(d) The former spouse may request
that an amount be withheld from the
retirement benefits which is less than
the amount stipulated in the court order;
however, such lower amount will be
deemed a complete accounting for the
period in which the request is in effect.

(5 U.S.C. 8347)

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manoger.
[FR Doc. 79-14319 Filed 5-7-79; 8:45 am]
BILLING CODE 6325-01-M

NUCLEAR REGULATORY
COMMISSION

[10 CFR Part 4]

Nondiscrimination in Federally
Assisted Commission Programs;
Application to the Handicapped

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The nuclear Regulatory
Commission is considering an
amendment to its regulations which
would implement the requirements of
section 504 of the Rehabilitation Act of
1973, as amended. The proposed
amendment would make it unlawful for
any recipient of Federal financial
assistance assistance to discriminate
against a qualified handicapped person,
on the basis of handicap, in employment
or the receipt of services.

PATES: Comments must be received on
or before July 9, 1979.

ADDRESSES: Written comments or
suggestions for consideration in
connection with the proposed
amendments should be submitted to the
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, D.C., 20555, Attention:
Docketing and Service Branch. Copies of
comments received may be examined at
the Commission's Public Document
Room at 1717 H Street, NW.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Jay W. Maynard, Office of the Executive
Legal Director, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555
(phone: 301-492-8668).

SUPPLEMENTARY INFORMATION: Section
504 of the Rehabilitation Act of 1973, as
amended, provides in part that “[n]o
otherwise qualified handicapped
individual in the United States,* * *
shall, solely by reason of his handicap,
be excluded from the participation in, be

denied the benefits of, or be subjected to
discrimination under any program or
activity receiving Federal financial
assistance* * *."

In Executive Order 11914,
"Nondiscrimination with Respect to the
Handicapped in Federally Assisted
Programs,” dated April 28, 1976, the
President directed that all Federal
agencies empowered to provide Federal
financial assistance, issue rules,
regulations, and directives consistent
with standards and procedures
established by the Secretary of Health,
Education and Welfare (HEW). The
proposed rule is consistent with that
directive. Moreover, to assist in ensuring
uniformity in Government
implementation of section 504, the
language of the proposed amendments is
very similar to that of the HEW
Guidelines published in 43 FR 2131
(January 13, 1978) (to be codified in 45
CFR Part 85). Differences in language
between the proposed rule and the HEW
Guidelines are merely for the sake of
clarity and are not intended to
constitute substantive differences.
However, the proposed rule includes
specifc provisions adapted to the
particular programs to which NRC
provides Federal financial assistance.

The proposed amendments would
restructure 10 CFR Part 4 into two
subparts. Section 4.3, “Definitions”, and
Appendix A, which identifies the NRC
programs of financial assistance to
which Part 4 applies, would be
applicable to both subparts. The
regulations previously promulgated by
the Commission to implement Title VI of
the Civil Rights Act of 1964 and Title IV
of the Energy Reorganization Act of
1974, which relate to non-discrimination
with respect to sex, race, color, or
national origin in any program or
activity receiving financial assistance
from the Nuclear Regulatory
Commission, would be placed in
Subpart A.

Changes in the current regulations of
Part 4 that appear in the proposed
Subpart A are primarily editorial in
nature. One change has been made,
hawever, to clarify certain procedures
that are applicable should the NRC
allege that a recipient is not complying
with the provisions of the subpart, The
change will delete the last full sentence
of § 4.47, The section as it currently
reads implies that, except in certain
cases, NRC need not continue to provide
Federal assistance during the pendency
of a hearing to determine whether a
recipient has violated the regulations
prohibiting discrimination. This
implication is misleading since Title VI
forbids the suspension or termination of
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Federal financial assistance unless there
has been an express finding on the
record, after opportunity for a hearing,
that a recipient has not complied with
Part 4, The deletion of the last sentence
of § 4.47 will make it clear that NRC
financial assistance to a recipient may
not be suspended until a hearing has
taken place and there has been an
express finding that the recipient is in
noncompliance with Part 4.

The current version of § 4.2 is being
revised to make it clear that Part 4 does
not apply to procurement contracts and,
conseguently, does not affect NRC
contractors. Reference to “contract” or
“subcontractor” in § 4.2 refers only to a
situation where NRC is providing
Federal financial assistance to a
recipient through a contractor or where
the purpose of a contract is to provide
financial assistance.

The proposed amendments would add
a new Subpart B to implement section
504 of the Rehabilitation Act of 1973, as
amended: Subpart B of the propoesed rule
is devoted exclusively to prohibiting
discrimination against the handicapped.
The proposed rule defines “handicapped
individual’ in § 4.101. Proscribed
discriminatory practices are enumerated
in § 4.121 to assure that qualified
handicapped individuals are not denied
equal opportunity to participate in
Federally assisted programs. Sections
4.122, 4.124 and 4.125 prohibit
employment discrimination against the
handicapped under a Federally assisted
program or activity, and describe
employment criteria and preemployment
inquiries that are prohibited in Federally
assisted activities.

Section 4.126 sets forth the
requirement that qualified handicapped
persons may not be excluded from a
Federally assisted program because the
recipient's facilities are inaccessible to
such persons. If necessary, a recipient
will be required to make reasonable
accommodations for these persons, or
make certain structural changes in
existing facilities as described in § 4.127.

The NRC currently provides financial
assistance in the form of training
programs for s*ate personnel. The
training is performed pursuant to section
274 of the Atomic Energy Act of 1954, as
amended, which provides for state
assumption of certain areas of NRC
regulatory activity. This “Agreement
States Program” is designed to improve
the state employees’ technical and
administrative skills as well as develop
an understanding and ability to apply
regulatory concepts and procedures. The
only other Federal financial assistance
NRC is currently providing is a program
designed to train state and local

government personnel to develop or
improve their radiological emergency
response plans. In light of these very
limited circumstances in which NRC
provides Federal financial assistance, it
is not anticipated that states would have
to make significant structural changes to
their facilities, as long as the NRC-
assisted programs were properly
accessible to handicapped persons. For
example, § 4.127(b) provides that
reassignment of classes or assignment of
an aide for a qualified handicapped
person would satisfy the requirement of
“accessibility” as long as these
accommodations rendered the program
fully accessible to such person.
Furthermore, in most cases it is the NRC
and not the states that selects the site of
the various training programs.

Section 4.231 requires recipients of
NRC financial assistance to sign a
written assurance that they are
complying with the provisions of Part 4.
That section also requires a recipient to
conduct a self-evaluation of its
compliance with section 504. Should the
NRC find that a recipient’s Federally
assisted program or activity is not
accessible to qualified handicapped
persons or that the recipient is
otherwise in non-compliance with any
of the provisions of Subpart B, § 4.232
states that the procedure for
enforcement and hearings set forth in
Subpart A would be applicable.

The provisions of Subpart B generally
follow the content of the Guidelines
published by the Department of Health,
Education, and Welfare on January 13,
1978. Since the publication of the HEW
rule, however, the Rehabilitation Act of
1973 was further amended by Pub. L. 95—
602 which modified the definition of
“handicapped person” in regard to
alcoholics and drug abusers. The
language of that amendment has been
incorporated into § 4.101(a) of the
proposed NRC rule.

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, as amended,
and section 553 of Title 5 of the United
States Code, notice is hereby given that
the adoption of the following
amendments to Title 10, Chapter I, Code
of Federal Regulations, Part 4, is
contemplated.

1. In 10 CFR Part 4 the table of
contents and citation of authority are
revised to read as follows:

PART 4—NONDISCRIMINATION IN
FEDERALLY ASSISTED COMMISSION
PROGRAMS

General Provisions

Sec.

4.1 Purpose and scope.

4.1a Subparts.

Sec.
42
4.3
4.4

Application of this part.
Definitions.
Communications and reports.

Subpart A—Regulations implementing Title
Vi of the Civil Rights Act of 1964 and Title
IV of the Energy Reorganization Act of
1974

Discrimination Prohibited

411 General prohibition.

412 Specific discriminatory actions
prohibited.

413 Employment practices.

414 Medical emergencies.

Assurances Required

4.21 General requirements.
4.22 Continuing State programs.
4.24 Assurances from institutions.

Compliance Information

431 Cooperation and assistance.

432 Compliance reports.

4.33 Access to sources of information.

4.34 Information to beneficiaries and
participants.

Conduct of Investigations

441
442
443
444
4.45

Periodic compliance reviews.

Complaints.

Investigations.

Resolution of matters.

Intimidatory or retaliatory acts
prohibited.

Means of Effecting Compliance

446 Means available.

447 Noncompliance with section 4.21.

448 Termination of or refusal to grant or to
continue Federal financial assistance,

449 Other means authorized by law.

Opportunity for Hearing
4.51 Notice of Opportunity for hearing.

Hearings and Findings

4.61 Presiding officer.

4.62 Right to counsel.

463 Procedures, evidence, and record.
4.64 Consolidated or joint hearings.

Decisions and Notices

4.71 Initial decision or certification.
4.72 Exceptions and final decision.
4.73 Rulings required.

474 Content of orders.

475 Post termination proceedings.

Judicial Review
4.81 Judicial review.

Effect on Other Regulations, Forms and
Instructions

4.91 Effect on other regulations.
492 Forms and instructions.
4.93 Supervision and coordination.

Subpart B—Regulations Implementing
Section 504 of the Rehabilitation Act of
1973, as Amended

4.101 Definitions.
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Discriminatory Practices
4121 General prohibitions against
discrimination.

4122 General prohibitions against
employment discrimination.
4.123 Reasonable accommodation.

4.124 Employment criteria.

4125 Preemployment inquiries.

4126 General requirement concerning
program accessibility,

4127 Existing facilities.

4128 New constructian.

Enforcement |

4.231 Responsibility of recipients.

4.232 Enforcement procedures.

Appendix A—Federal Financial Assistance
to Which This Part Applies.

Authority: Sec. 161, Pub. L. 83-703, 68 Stat,
948\(;8 amended, (42 U.S.C. 2201); sec. 274,
Pub. L. 86-373, 73 Stat. 688, as amended, (42
U.S.C. 2021); section 201, Pub. L. 93-438, 88
Stat, 1242 (42 U.S.C. 5841); Subpart A also
issued under sec. 802-605, Pub. L. 88-352, 78
Stat. 252, 253 (42 U.S.C. 2000d-1-2000d-4) and
sec. 401, Pub. L. 93-438, 88 Stat. 1254 (42
U.5.C. 5891); Subpart B also issued under sec.
504, Pub. L. 93-112, 87 Stat. 394 {28 U.S.C.
794); sec. 111{a), Pub. L. 93-516, 88 Stat. 1619
(28 U.S.C. 708); sec. 119, Pub. L. 95-802, 92
Stat. 2982 (29 U.S.C. 794); and sec. 122, Pub. L.
95-602, 92 Stat. 2084 (29 U.S.C. 706 (6)).

2. Section 4.1a is added and §§ 4.1 and
4.2 are revised to read as follows:

General Provisions

§4.1 Purpose and scope.

The regulations in this part
implement: (a) The provisions of Title VI
of the Civil Right Act of 1964, Pub. L. 88~
352, and Title IV of the Energy
Reorganization Act of 1974, Pub. L. 93-
438, which relate to nondiscrimination
with respect to race, color, national
origin or sex in any program or activity
receiving Federal financial assistance
from NRC; and (b) the provisions of
section 504 of the Rehabilitation Act of
1973, as amended, Pub. L. 83-112, Pub. L.
95-602, which relates to non-
discrimination with respect to the
handicapped in any program or activity
receiving Federal financial assistance.

§4.1a Subparts.

Subpart A sets forth rules applicable
to Title VI of the Civil Rights Act of 1964
and Title IV of the Energy
Reorganization Act of 1974, (The Acts
are collectively referred to in Subpart A
as the “Act"). Subpart B sets forth rules
applicable specifically to matters
pertaining to section 504 of the
Rehabilitation Act of 1973, as amended.

§42 Application of this part.

This part applies to any program for
which Federal financial assistance is
a}xthorized under a law administered by
NRC. The programs to which this part

applies are listed in Appendix A of this
part; Appendix A may be revised from
time to time by notice published in the
Federal Register. This part applies to
money paid, property transferred. or
other Federal assistance extended under
any program or activity, by way of
grant, loan, or contract by NRC, or an
authorized contractor or subcontractor
of NRC, the terms of which require
compliance with this part. If any
statutes implemented by this part are
otherwise applicable, the failure to list a
program in Appendix A does not mean
the program is not covered by this part.
This part does not apply to—

(a) Contracts of insurance or guaranty;
or

(b) Procurement contracts; or

(c) Employment practices under any
program or activity except as provided
in § 413 and § 4.122.

3. Immediately following § 4.4, a new
center head is added to read as follows:

Subpart A—Regulations Implementing
Title VI of the Civil Rights Act of 1964
and Title IV of Energy Reorganization
Act of 1974

4. Section 4.47 is revised to read as
follows:

§4.47 Noncompliance with § 4.21.

If an applicant fails or refuses to
furnish an assurance required under
§4.21 or otherwise fails or refuses to
comply with a requirement imposed by
or pursuant to that section, Federal
financial assistance may be refused in
accordance with the procedures of
§ 4.48.

§§4.11-4.13, 4.21 and 4.22, 4.31-4.34, 4.42-
4.46, 4.48 and 4.49, 4.51, 4.63 and 4.64, 4.73~
4.75,4.91-4.93 [Amended]

6. Sections 4.11, 4.12, 4.13, 4.21, 4.22,
4.31, 4.32, 4.33,4.34, 441,442, 4.43, 444,
4.45, 4.46, 4.48, 4.49, 4.51, 4.83, 4.64, 4.73,
4.74, 4.75, 4.91, 4.92 and 4.93, are
amended by changing “this part"”,
wherever it appears, to “this subpart”.

7. Appendix A, which now follows
§ 4.93, is relocated to follow § 4.232.

8. Immediately following § 4.93, a new
Subpart B is added to read as follows:

Subpart B—Regulations Implementing
Section 504 of the Rehabilitation Act
of 1973, as amended

§4.101 Definitions.

As used in this subpart:

(a) "Handicapped person," means any
person who has a physical or mental
impairment that substantially limits one
or more major life activities, has a
record of such an impairment, or is
regarded as having such an impairment.

Such term does not include any
individual who is an alcoholic or drug
abuser whose current use of alcohol or
drugs prevents such individual from
performing the duties of the job in
question or whose employment, by
reason of such current alcohol or drug
abuse, would constitute a direct threat
to property or the safety of others.

(b) As used in paragraph (a) of this
section, the phrase:

(1) “Physical or mental impairment”
means (i) any physiological disorder or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more of
the following body systems:
Neurological; musculoskeletal; special
sense organs; respiratory, including
speech organs; cardiovascular;
reproductive; digestive, genitourinary:
hemic and lymphatic; skin; and
endocrine; or (ii) any mental or
psychological disorder, such as mental
retardation, organic brain syndrome,
emotional or mental illness, and specific
learning disabilities. The term “physical
or mental impairment” includes, but is
not limited to, such diseases and
conditions as orthopedic, visual, speech,
and hearing impairments, cerebral
palsy, epilepsy, muscular dystrophy,
multiple sclerosis, cancer, heart disease,
diabetes, mental retardation, and
emotional illness.

(2) "Major life activities" means
functions such as caring for one's self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working:

(3) “Has a record of such an
impairment" means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) “Is regarded as having an
impairment” means (i) has a physical or
mental impairment that does not
substantially limit major life activities
but is treated by a recipient as
constituting such a limitation; (ii) has a
physical or mental impairment that
substantially limits major life activities
only as a result of the attitudes of others
toward such impairment; or (iii) does not
have a physical or mental impairment
but is treated by a recipient as having
such an impairment,

(c) “Section 504" means section 504 of
the Rehabilitation Act of 1973, Pub. L.
93-112, as amended by the
Rehabilitation, Comprehensive Services,
and Developmental Disabilities
Amendments of 1978, Pub. L. 95-602 (29
US.C. 794).

(d) "Qualified handicapped person”
means (1) with respect to employment, a
handicapped person who, with
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reasonable accommodation, can perform
the essential functions of the job in
question and (2) with respect to
services, a handicapped persom who
meets the essential eligibility
requirements for the receipt of such
services.

Discriminatory Practices

§ 4.121 General prohibitions against
discrimination.

(a) No qualified handicapped person,
shall, on the basis of handicap, be
excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity that receives or
benefits from Federal financial
assistance.

(b)(1) A recipient, in providing any
aid, benefit, or service, may not, directly
or through contractual, licensing, or
other arrangements, on the basis of
handicap:

(i) Deny a qualified handicapped
person the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that afforded
others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording equal
opportunity to obtain the same result, to
gain the same benefit, or to reach the
same level of achievement as that
provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others
unless such action is necessary to
provide qualified handicapped persons
with aid, benefits, or services that are as
effective as those provided to others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to an
agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefit, or service
to beneficiaries of the recipient’s
program;

(vi) deny a qualified handicapped
person the opportunity to participate as
a member of planning or advisory
boards; or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment of
any right, privilege, advantage, or
opportunity enjoyed by others receiving
the aid, benefit, or service.

(2) A recipient may not deny a
qualified handicapped person the

opportunity to participate in programs or
activities that are not separate or
different, despite the existence of
permissibly separate or different
programs or activities.

(3) A recipient may not directly or
through contractual or other
arrangements, utilize criteria or methods
of administration (i) that have the effect
of subjecting qualified handicapped
persons to discrimination of the basis of
handicap, (ii) that have the purpose or
effect of defeating or substantially
impairing accomplishment of the
objectives of the recipient’s program
with respect to handicapped persons, or
(iii) that perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative
control or are agencies of the same
state.

(4) A recipient may not, in
determining the site or location of a
facility, make selections (i) that have the
effect of excluding handicapped persons
from, denying them the benefits of, or
otherwise subjecting them to
discrimination under any program or
activity that receives or benefits from
Federal financial assistance or (ii) that
have the purpose or effect of defeating
or substantially impairing the
accomplishment of the objectives of the
program or activity with respect to
handicapped persons.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Executive
order to handicapped persons or the
exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Executive
order to a different class of handicapped
persons is not prohibited by this
subpart.

(d) Recipients shall administer
programs and activities in the most
intergrate setting appropriate to the
needs of qualified handicapped persons.

(e) Recipient shall take appropriate
steps to ensure that communications
with their applicants, employees, and
beneficiaries are available to persons
with impaired vision and hearing.

§ 4.122 General prohibitions against
employment discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be
subjects to discrimination in
employment under any program or
activity that receives or benefits from
Federal financial assistance.

(b) A recipient shall make all
decisions concerning employment under
any program or activity to which this
subpart applies in a manner which
ensures that discrimination on the basis

of handicap does not occur and may not
limit, segregate, or classify applicants or
employees in any way that adversely
affects their opportunities or status
because of handicap.

(c) The prohibition against
discrimination in employment applies to
the following activities:

(1) Recruitment, advertising, and the
processing of applications for
employment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return from
layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in
compensation;

(4) Job assignments, job
classifications, organizational
structures, position descriptions, lines of
progression, and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by virtue
of employment, whether or not
administered by the recipient;

(7) Selection and financial support for
training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection for
leaves of absence to pursue training;

(8) Employer sponsored activities,
including social or recreational
programs; and

(9) Any other term, condition, or
privilege of employment.

(d) A recipient may not participate in
a contractual or other relationship that
has the effect of subjecting qualified
handicapped applicants or employees to
discrimination prohibited by this
subpart. The relationships referred to in
this paragraph include relationships
with employment referral agencies, with
labor unions, with organizations
providing or administering fringe
benefits to employees of the recipient,
and with organizations providing
training and apprenticeship programs.

§4.123 Reasonable accommodation.

A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified handicapped applicant or
employee unless the recipient can
demonstrate that the accommodation
would impose an undue hardship on the
operation of its program.

§4.124 Employment criteria.

A recipient may not use employment
tests or criteria that discriminate against
handicapped persons and shall ensure
that employment tests are both job-
related and adapted for use by persons
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who have handicaps that impair
sensory, motor, or speaking skills.

§4.125 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not conduct a preemployment
medical examination or may not make
preemployment inquiry of an applicant
as to whether the applicant is a
handicapped person or as to the nature
or severity of a handicap. A recipient
may, however, make preemployment
inquiry into an applicant’s ability to
perform job-related functions.

(b) When a recipient is taking
remedial action to correct the effects of
past discrimination, or when a recipient
is taking voluntary action to overcome
the effects of conditions that resulted in
limited participation in its federally
assisted program or activity, or when a
recipient is taking affirmative action
pursuant to section 503 of the
Rehabilitation Act of 1973, the recipient
may invite applicants for employment to
indicate whether and to what extent
they are handicapped, Provided, That:

(1) The recipient states clearly on any
written questionnaire used for this
purpose or makes clear orally if no
written questionnaire is used that the
information requested is intended for
use solely in connection with its
remedial action obligations or its
voluntary or affirmative action efforts;
and

(2) The recipient states clearly that the
information is being requested on a
voluntary basis, that it will be kept
confidential as provided in paragraph
(d) of this section, that refusal to provide
it will not subject the applicant or
employee to any adverse treatment, and
that it will be used only in accordance
with this subpart.

(c) Nothing in this section shall
prohibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted prior to
the employee’s entrance on duty:
Provided, That: (1) All entering
employees are subjected to such an
examination regardless of handicap, and
(2) the results of such an examination
are used only in accordance with the
requirements of this subpart.

(d) Information obtained in
accordance with this section as to the
medical condition or history of the
applicant shall be collected and
maintained on separate forms that shall
be accorded confidentiality as medical
records, except that:

_ (1) Supervisors and managers may be
informed regarding restrictions on the
work or duties that may be assigned to

handicapped persons and regarding
necessary accommodations;

(2) First aid and safety personnel may
be informed, where appropriate, if the
condition associated with the handicap
might require emergency treatment; and

(3) Government officials investigating
compliance with the Rehabilitation Act
of 1973 shall be provided relevant
information upon request.

§4.126 General requirement concerning
program accessibility,

No qualified handicapped person
shall, because a recipient’s facilities are
inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from
participation in, or otherwise be
subjected to discrimination under any
program or activity that receives or
benefits from Federal financial
assistance,

§4.127 Existing facilities.

(a) Program Accessibility. A recipient
shall operate each program or activity
so that the program or activity, when
viewed in its entirety, is readily
accessible to and usable by
handicapped persons. This paragraph
does not necessarily require a recipient
to make each of its existing facilities or
every part of an existing facility
accessible to and usable by
handicapped persons.

(b) Methods. A recipient may comply
with the requirements of paragraph (a)
of this section through such means as
redesign of equipment, reassignment of
classes or other services to accessible
buildings, assignment of aides to
beneficiaries, home visits, delivery of
health, welfare, or other social services
at alternate accessible sites, alteration
of existing facilities and construction of
new facilities in conformance with the
requirements of § 4.128 or any other
methods that result in making its
program or activity accessible to
handicapped persons. A recipient is not
required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with paragraph (a) of this section. In
choosing among available methods for
meeting the requirement of paragraph
(a) of this section, a recipient shall give
priority to those methods that offer
programs and activities to handicapped
persons in the most integrated setting
appropriate.

(c) Time period. A recipient shall
comply with the requirement of
paragraph (a) of this section within 60
days of the effective date of this subpart
except that where structural changes in
facilities are necessary, the changes are

to be made within three years of the
effective date of this subpart, but in any
event, as expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities are
necessary to meet the requirement of
paragraph (a) of this section, a recipient
shall develop, within 8 months of the
effective date of this subpart, a
transition plan setting forth the steps
necessary to complete the changes. The
plan is to be developed with the
assistance of interested persons,
including handicapped persons or
organizations representing handicapped
persons, and the plan is to meet with the
approval of the NRC. A copy of the
transition plan is to be made available
for public inspection. At a minimum, the
plan is to:

(1) Identify physical obstacles in the
recipient’s facilities that limit the
accessibility of its program or activity to
handicapped persons;

(2) Describe in detail the methods that
will be used to make the facilities
accessible;

(3) Specify the schedule for taking the
steps necessary to achieve full program
accessibility and, if the time period or
the transition plan is longer than 1 year,
identify steps that will be taken during
each year of the transition period; and

(4) Indicate the person responsible for
implementation of the plan.

[e) Notice. The recipient shall adopt
and implement procedures to ensure
that interested persens, including
persons with impaired vision or hearing,
can obtain information concerning the
existence and location of services,
activities, and facilities that are
accessible to, and usable by,
handicapped persons.

§4.128 New construction.

New facilities shall be designed and
constructed to be readily accessible to
and usable by handicapped persons.
Alterations to existing facilities shall, to
the maximum extent feasible, be
designed and.constructed to be readily
accessible to and usable by
handicapped persons,

Enforcement

§ 4.231 Responsibility of recipients.

A recipient will (a) sign an assurance
of compliance with section 504, (b)
notify employees and beneficaries of
their rights under section 504, (c)
conduct a self-evaluation of compliance
with section 504, with the assistance of
interested persons, including
handicapped persons, or organizations
representing handicapped persons, and
(d) otherwise consult with interested
persons, including handicapped persons
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or organizations representing
handicapped persons, to effect
compliance with section 504.

§4.232 Enforcement procedures.

The enforcement and hearing
procedures set forth in §§ 4.414.75 of
Subpart A with respect to discrimination
based on sex, race, color or national
origin shall be used for the enforcement
of the regulations in Subpart B with
respect to discrimination based on
handicap.

Dated at Washington, D.C. this 1st day of
May, 1979.

For the Nuclear Regulatory Commission.
Samuel ]. Chilk,

Secretary of the Commission.
{FR Doc, 78-14170 Piled 5-7-79; 8:45 am|
BILLING CODE 7590-01-M

- - _—

FEDERAL HOME LOAN BANK BOARD
[12 CFR Part 545]
Federal Savings and Loan System;

Mobile Home loans

May 3, 1979.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed amendments.

SUMMARY: These proposed amendments,
which cover mobile home lending by
Federal savings and loans, are intended
to make mobile home loans more
available and affordable to consumers.
Proposed changes to accomplish this
purpose include: (1) increasing Federal
associations’ mobile home lending
authority from 10 to 20 percent of their
assets; (2) liberalizing the participation
interest requirements; (3) permitting
mobile home loans for terms up to 20
years and up to 90 percent of the buyer's
total costs for the mobile home.

DATE: Comments must be received on or
before June 8, 1979.

ADDRESS: Send comments to the Office
of the Secretary, Federal Home Loan
Bank Board, 1700 G Street, NW.,
Washington, D.C. 20552. Comments
available for public inspection at this
address.

FOR FURTHER INFORMATION, CONTACT:
Patricia C. Trask, Attorney, Federal
Home Loan Bank Board, 1700 G Street,
NW., Washington, D.C. 20552.
Telephone Number (202) 377-6442.

SUPPLEMENTARY INFORMATION: The
Bank Board recognizes that the high cost
of home ownership has excluded many
families from the housing market for
site-built homes. As mobile homes have
become an increasingly attractive
alternative because of their improved

design, construction and durability in
recent years, the Bank Board believes
that liberalization of its regulations will
accommodate the public need for lower
cost housing. Therefore, the following
amendments are proposed for Part 545
of the Rules and Regulations for the
Federal Savings and Loan System (12
CFR Part 545).

Generally, the Bank Board's mobile
home lending regulations would be
simplified, clarified, and redesignated as
necessary to reflect deletions and
additions. Commenters are asked to
refer to their comments. For example, a
comment on the proposed definition of
“manufacturer's invoice price" would
refer to subparagraph (a)(3). This would
greatly aid Bank Board analysis of
public comments, thus shortening the
time between issuance of this proposal
and adoption of final regulations based
on it.

Paragraph (a)—Definitions: A new
definition would be added.
Subparagraph (a)(3) would define
“manufacturer's-invoice price” as used
in other paragraphs of this section.

Paragraph (b)—General: No
substantive changes are proposed.
However, paragraph (d), percent of
assets limit, has been incorporated. The
percentage limit would be increased
from 10 to 20 percent of assets to
encourage expanded lending programs
for this type of housing.

Paragraph (c)—Sound investment
practices. This is a new designation of
present paragraph (g), which has been
more appropriately placed near the
beginning of this section. One
substantive change would be made by
adding the requirement that the term to
maturity of a loan on a used mobile
home is based upon an appraisal of the
home which substantiates that.the home
is expected to retain its value as
security for the loan over the loan term.
Language would also be added
reminding associations that they are
responsible for current knowledge of
FHA and VA regulations and
requirements, including portfolio
limitations.

Paragraph (d)—Inventory financing:
No substantive changes are proposed
for subparagraphs (d)(1) and (d)(2).
Subparagraph (d)(3)(i) would allow
freight to be included in the amount
which can be financed, without regard
to the location of the dealer. Present
paragraph (f), which only allows a
percentage of frieght to be financed,
would therefore be dropped.

Subparagraph (d)(3)(ii) would permit
an association to lend mobile home
dealers up to 75 percent of the appraised
market value of a used mobile home

carried as inventory, as contrasted with
the present provision, which requires the
loan to be based on wholesale value of
the mobile home. This change would
permit loans to more fairly reflect local
market conditions as well as the
condition of the mobile home itself.

Paragraph (e]—Retail financing: This
paragraph, which presently addresses
all retail financing, would be divided
into subparagraphs (1) and (2) for easier
reference.

Subparagraphs (e) (1) and (2), as
proposed, are substantively identical to
present subparagraphs (e) (1) and (2).
However, subparagraph (e)(2)(iii) would
increase the permissible term to
maturity of mobile home loans to 20
years, The Bank Board believes that
present regulatory maximums, which
differ significantly for new and used
mobile homes, are unnecessarily
restrictive and may discourage purchase
of used mobile homes.

Subparagraph (e)(2)(iv) would replace
present subparagraph (e)(3) limits on the
loan amount for new and used mobile
homes. The new requirements would set
a maximum loan of 90 percent of buyers'
total costs for both new and used mobile
homes.

It should be noted that Federals
presently may make real estate loans on
mobile homes if the homes are
permanently affixed to the borrowers'
property, and otherwise would be
considered permanent residences.

Section 545.7-2(a)—Participants.
Paragraph (a) of this section would be
changed to conform to the proposed
amendments in § 545.7-1. Basically, this
would involve changing the 10 percent-
of-assets limit to 20 percent, and
changing references to other paragraphs.

Subparagraph (a)(1) would liberalize
the purchase and sale of participation
interests by permitting Federals to buy
such interests from service corporations
of FDIC and FSLIC-insured institutions.
Subparagraph (a)(2) would also be
liberalized so that a seller of a
participation interest in mobile home
chattel paper would only be required to
maintain a 25 percent, rather than a 50%,
interest in the chattel paper which is
sold. This would, in conjunction with the
change described in subparagraph (a)(1),
considerably expand the flow of funds
to areas where mobile homes are most
needed.

Subparagraph (a)(3) would be revised
to include reference to service
corporations.

New subparagraph (a)(4) would
restrict Federals' purchases of
participation interests to loans made
according to the requirements of
§ 545.7-1.
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Accordingly, the Bank Board proposes
to amend 12 CFR Part 545 by revising
§ 545.7-1 and amending § 545.7-2 as
described below.

§545.7-1 Mobile home financing.

(a) Definitions used in this Part—

(1) “Mobile home"—a movable
dwelling (for occupancy on land) made
of one or more units, and having
minimum width of 10 feet, minimum
area of 400 square feet, and year-round
living facilities for one family, including
permanent provision for cooking, eating,
sleeping, and sanitation.

(2) “Mobile home chattel paper—a
document evidencing a loan secured by
a first lien on one or more mobile homes
and equipment installed or to be
installed therein.

(3) “Manufacturer's invoice price''—a
manufacturer's itemized charges, shown
on its invoice, for a specifically
identified mobile home, furnishings,
equipment, and accessories installed by
the manufacturer, and freight.

(b) General lending authority. A
Federal association whose board of
directors has adopted a mobile home
financing plan may invest in mobile
home chattel paper by making or buying
whole loans or installment sales
contracts on mobile homes: Provided,
that total investment made under this
section may not exceed 20 percent of an
association's assets.

(¢) Sound investment practices.
Appraisals of used mobile homes shall
substantiate the term to maturity of
loans made. Chattel paper shall have
provisions to protect the association,
specifically regarding insurance, taxes,
other governmental levies, and
maintenance and repairs, and may
include any other protection provision
which is lawful and appropriate. The
association may pay taxes or other
8overnmental levies, and insurance
premiums or other similar charges to
protect its security interest, and may,
when lawful, add such payments to the
debt evidenced by the chattel paper.
The association shall seasonably perfect
its security interest. The association is
responsible for current knowledge of
regulations and requirements pertaining
to Federal insurance and guarantee
Programs for mobile home loans in
which it invests, including portfolio
limitations on coverage, and is expected
to make underwriting decisions as
carefully for such loans as for
Conventional loans,

(d) Inventory financing. An
association may invest in mobile home
chattel paper which finances a mobile

ihf~ me dealer's acquisition of inventory

(1) The inventory is held for sale by
the dealer in its ordinary course of
business in the association's regular
lending area;

(2) The loan evidenced by the chattel
paper is the dealer’s obligation, and

(3) The loan amount does not exceed
the following:

(i) For new mobile homes, 100 percent
of manufacturer’s invoice price for each
mobile home and equipment to be
installed by the dealer;

(ii) For used mobile homes, 75 percent
of appraised market value of each
mobile home, including installed
equipment,.

(e) Retail financing—(1) Insured/
Guaranteed Loans. An association may
invest in retail mobile home chattel
paper which is insured or guaranteed
under the National Housing Act or
Chapter 37 of Title 38, United States
Code, as amended, or which has a
commitment for such insurance or
guarantee, if satisfactory local servicing
of that paper is arranged.

(2) Conventional Loans. An
association may invest in conventional
retail mobile home chattel paper if:

(i) The mobile home is to be
maintained as a residence of the owner
(or beneficial owner), or an owner's
relative;

(ii) The mobile home is located at a
mobile home park or other semi-
permanent site in the association’s
regular lending area when the
investment is made, or within 90 days
thereafter; -

(iif) The loan is payable in
substantially equal monthly installments
over 20 years or less; and

(iv) The loan amount (excluding time-
price differential or interest, however
computed) does not exceed 90 percent of
buyer's total costs, including up to three
years' premiums for appropriate
insurance to protect the association and
the owner (or beneficial owner) of the
mobile home; freight; itemized set-up
charges; sales or other taxes; and filing
or recording fees imposed by law,

§545.7-2 Purchase of participation
Interests in mobile home chattel paper.

(a) General. A Federal association
may buy, within the 20 percent-of-assets
limit in § 545.7-1(b), a participation
interest in retail mobile home chattel
paper which meets all requirements of
§ 545.7-1(e)(1) or (2) (except the lending
afrea restriction in paragraph (e)(2)(ii)),
ifs

(1) The seller of the participation
interest is an institution whose accounts
or deposits are insured by the Federal
Savings and Loan Insurance
Corporation or the Federal Deposit

Insurance Corporation, or a service
corporation thereof, which remains
responsible for servicing the chattel
paper;

(2) The seller retains at least a 25
percent interest in the chattel paper;

(3) The chattel paper is secured by a
mobile home located, or to be located
within 90 days thereafter, at a mobile
home park or other semi-permanent site
within 100 miles of any office of the
seller;

(4) The loan secured by the mobile
home meéts the requirements of § 545.7-

l. (b) .- " »
(Sec. 5, 48 Stat. 132, as amended (12 U.S.C.
1464), Reorg. Plan No. 3 of 1947, 12 F.R. 4981, 3
CFR, 1947 Supp.)
By the Federal Home Loan Bank Board.
J.J. Finn,
Secretary.
[No. 70-280]
[FR Doc. 79-14314 Filed 5-7-79; 8:45 am)
BILLING CODE 6720-01-M]

CIVIL AERONAUTICS BOARD
[14CFR Ch. 1]

Current Exchange Conditions

Date: April 26, 1979

AGENCY; Civil Aeronautics Board.
ACTION; Termination of rulemaking
proceeding.

SUMMARY: The Civil Aeronautics Board
is terminating a rulemaking begun in
response to a petition by the Air
Transport Association, a trade
association of various U.S. scheduled air
carriers. The petition asked the Civil
Aeronautics Board to adopt rules to
alleviate currency exchange problems of
U.S. flag carriers in foreign countries.
The Board has decided that the problem
is better handled through case-byase
proceedings than by rulemaking,

FOR FURTHER INFORMATION CONTACT:
Mark W. Frisbie, Office of General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, Washington, D.C.
20428. 202/673-5442.

SUPPLEMENTARY INFORMATION: In
February 1977, The Air Transport
Association of America (ATA) ! filed a
petition for rulemaking directed at the
problem of certain foreign currency
exchange practices affecting U.S. flag
carriers in various countries. ATA cited
two major problems: restrictions on
sales by U.S. carriers in a foreign

' ATA acted on behalf of Alaska Airlines, Aloha
Airlines, Braniff Airways, Delta Air Lines, Eastern
Alr Lines, The Flying Tiger Line, National Airlines,
Northwest Airlines, Pan American World Alrways,
Trans World Airlines, Western Air Lines, Wien Air
Alaska, and North Central Airlines.
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country, and governmentally-imposed
restrictions and delays in converting or
remitting foreign currency revenues.
ATA proposed that the Board should,
subject to presidential approval, require
foreign air carriers operating in the
United States to establish escrow
accounts in dollars in the United States
when U.S. carriers encounter foreign
currency problems in the home countries
of particular carriers. The escrow
account would contain funds of the
foreign air carrier equivalent to the
unremitted funds of U.S. air carriers
held by the foreign country. ATA also
suggested that escrow funds could be
transferred to affected U.S. carriers, in
return for which the foreign air carrier
would be credited with the U.S. carriers’
claims to foreign funds, thereby forcing
an informal currency exchange. ATA
recommended that the rule include
reciprocal restriction on ticket sales by
foreign carriers in the United States
whenever U.S. carriers are restricted in
the foreign land.

On May 31, 1977, in response to
ATA’s petition, the Board issued an
Advance Notice of Proposed
Rulemaking (EDR-327, 42 FR 28898, June
8, 1977) asking for more detailed
information on the problem and on
ATA's proposal. Seaboard World
Airways, Mr. Robert T. Murphy, and
ATA filed comments favoring some
regulatory action by the Board, and
Czechoslovak Airlines, VARIG
(Brazilian Airlines), and China Airlines
opposed any such action.

Comments supporting the ATA
petition argued that bilateral
negotiations have proven ineffective in
practice to cure the currency exchange
problems. Mr. Murphy, a former Member
of the CAB, stated that diplomatic
efforts to solve these problems have
been so consistently unproductive that
remedial action is warranted. ATA
maintained that diplomatic and
commercial negotiations are too time-
consuming, given the sums of money at
stake, to be worthwhile, even if they are
ultimately successful. In addition, ATA
reiterated its claim that the Board is
obligated by the International Air
Transportation Fair Competitive
Practices Act of 1974 (88 Stat. 2102, 49
U.S.C. 1159) to take action to eliminate
the discriminatory and unfair
competitive practices alleged. ATA
advocated a rulemaking that would
allow faster action than under existing
case-by-case procedures. It suggested as
guidelines for the Board procedures that
would take about 1 month in all,
Individual permit amendment

procedures ordinarily take at least 5
months.

Comments opposing the suggested
rulemaking argued that currency
exchange problems are best handled on
an individual basis, and they questioned
the Board's authority to make private
foreign air carriers responsible for the
actions of their governments.
Czechoslovak Airlines argued that no
actionable discrimination exists where
all foreign carriers are treated the same,
if the disparate treatment for domestic
carriers is based on established policy
or legislation of the home country. It
intimated that action directed against
those policies, without any further
showing of discrimination, could
provoke retaliation in turn against air
carriers of the country taking the action.
VARIG asserted that under the
International Air Transportation Policy
of the United States [September 1976)
unilateral action should be used only as
a last resort, and that unilateral action
in this case would violate a bilateral
agreement between the United States
and Brazil. It also maintained that the
Board has no statutory authority to hold
or transfer the funds of one private
airline for the benefit of another, and
that the suggested escrow arrangement
would be a taking of private property
without compensation in violation of the
Fifth Amendment.

The Board recognizes that foreign
currency difficulties are a significant
problem for U.S. flag carriers, but we
have decided that they are best handled
on a case-by-case basis, not by the more
summary procedure contemplated in
this rulemaking. Any conditions that
could be imposed on foreign air carriers
under a rule such as proposed by ATA
can also be imposed through individual
permit amendment proceedings. The
conditions could be imposed more
quickly under a rule than by permit
amendment, but we do not think that
quick action is usually necessary or
judicious in these matters. '

Foreign currency exchange problems
for U.S. carriers, while significant, are
rarely so acute as to cause complete
cessation of operations. A carrier that
cannot withdraw money from a foreign
country, or that experiences unusual
delay in withdrawal, can obtain working
capital from financial institutions. A
carrier's expenses may temporarily
increase pending permit amendment
proceedings, or it may suffer from
devaluation, but it will not be prevented
from operating. Hence, immediate action
on behalf of U.S. carriers is not so urgent
in currency exchange matters as where
actual operating rights have been
limited or denied. Moreover, although

currency restrictions do not affect the
flag carrier of a country as they do other
carriers, and thus may be considered
discriminatory the carriers representing
financially troubled countries are
usually in weak financial condition
themselves, and therefore do not enjoy a
superior competitive position relative to
the U.S. carriers.

As we noted in EDR-327, foreign
currency exchange practices present
complex issues that transcend aviation
considerations alone. These problems
do not lend themselves to solution
through standardized, summary
proceedings. The Board has limited
expertise in the banking procedures and
economic policies prevailing for each
country where there are currency
exchange problems. Individual permit
amendment proceedings would allow
thorough investigations, resulting in
solutions tailored to the circumstances
of each case, and they would allow
consultation with agencies having
greater expertise.

Because the issues in foreign currency
exchange matters are so complicated,
but seldom critical to the provision of air
transportation, we have decided that a
rulemaking is not the right vehicle for
dealing with them. The opportunity for
thorough study and individually tailored
solutions in a case-by-case approach is
more important than the ability to act
more quickly under a rule. Aecordingly,
the Civil Aeronautics Board is
terminating this rulemaking proceeding.
(Secs. 204 and 402 of the Federal Aviation
Act of 1958, as amended, 72 Stat. 743, 757; 49
U.S.C. 1324, 1372.)

By the Civil Aeronautics Board:

Phyllis T. Kaylor,

Secretary.

[EDR-327 B; Economic Regulations Docket 30460}
[FR Doc. 79-14226 Filed 5-7-78; 8:45 am)
BILLING CODE 6320-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[18 CFR Part 281]

Procedures for Evaluating the
Economic Practicability and
Reasonable Availability of Alternate
Boiler Fuel for Large Boiler Facilities

AGENCY: Federal Regulatory
Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission)
proposes to establish a procedure for
determining the economic practicability
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and reasonable availability of alternate
fuel for essential agricultural use
establishments which:

Have the capacity to use more than
300 Mcf of natural gas on a peak day;

Have actually used a fuel other than
natural gas as a boiler fuel continuously
for 60 days during the 1976-1978 period;

Have requested or intends to request
that their natural gas for boiler fuel use
be classified as Priority 2 Entitlement in
the curtailment plan of their interstate
pipeline supplies.

The purpose of the rule is to establish
a procedure for determining the
economic practicability and reasonable
availability of alternate fuel for
essential agricultural use establishments
which use natural gas as boiler fuel and
which seek Priority 2 Entitlements for
that gas.

DATE: Written comments by May 30,
1979.

ADDRESS: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capital Street, NE.,
Washington, D.C. 20426 (Reference
Docket No. RM79-40).

FOR FURTHER INFORMATION CONTACT:

Mary Jane Reynolds, Office of the

General Counsel, Federal Energy

Regulatory Commission, 825 North

Capitol Street, N.E., Room 8000,

Washington, D.C. 20428, (202) 275-4283.
-

Background

The Federal Energy Regulatory
Commission (Commission) hereby gives
notice of its intention to promulgate a
rule relating to the procedure for
evaluating alternative fuel availability
for essential agricultural users which
use natural gas in large boilers. Section
401(a) of the Natural Gas Policy Act of
1978 (NGPA), provides that, to the
maximum extent practicable,
curtailment of supplies to essential
agricultural users is proscribed unless
such supplies are needed to fulfill the
needs of certain high-priority users.
Section 401(b) of the NGPA provides,
however, that curtailment of the natural
gas used by essential agricultural users
also may occur if they can use an
alternate fuel that is economically
practicable and reasonably available.
The Commission, in this notice, is
Proposing procedures whereby the
provisions of section 401(b) can be
implemented, so that the Commission
can determine if certain large boiler fuel
users certified by the United States
Department of Agriculture (USDA) have
access to alternate fuel that is

reasonably available and economically
Practicable,

The Commission believes that its
authority pursuant to section 401 of the
NGPA is discretionary and it proposes
to focus its attention on determinations
concerning alternative fuel which may
be reasonably available and
economically practicable to boiler fuel
users using over 300 Mcf of gas per peak
day. It has been the Commission’s
experience in administering natural gas
curtailment policies since the early
1970's that it is often difficult to
substitute other fuels in place of natural
gas in process and feedstock
applications. Small boilers usually have
difficulty in utilizing fuels other than

_natural gas unless extensive conversion

occurs, Moreover, Commission
experience suggests that the economics
and logistics of utilizing other fuels in
large boilers is often favorable when
compared with natural gas. Taking these
factors into consideration, as well as
taking note of the substantial amount of
boiler fuel actually or potentially
covered by the proposed USDA
volumetric certification rule, the
Commission has decided that
administrative efficiency of its 401
implementation responsibilities would
be best served by concentrating on
examination of the economics and
logistics of large boiler fuel users.

In particular, the Commission will
focus its examination on those boilers
that have an alternative fuel capability
which has been exercised for
substantial periods during recent years.
This is not intended to imply a legal
assumption that such boilers have the
type of economic and praticable
capability specified in section 401.
However, such boilers appear to be the
facilities most likely to have cost and
fuel supply conditions that would favor
use of fuels other than natural gas.
Conversely, facilities which would have
to install new capabilities or facilities
where only natural gas has been used
during the last few years would, a priors,
appear less likely to have economics
and logistics that favor the use of fuels
other than natural gas.

There are also technical
considerations involved in selecting
boilers that use in excess of 300 Mcf on
a peak day. Boilers consume fuel in
order to generate heat or electricity,
while other users need natural gas
because the nature of the flame
generated is essential to their business
purposes, or because the clean burning
flame natural gas produces would not
contaminate their product. On the other
hand, flames necessary to produce heat
in boilers never come in contact with the
product,

The cost of conversion to an alternate
fuel also is a factor in singling out boiler
fuel uses for curtailment. The objective
of section 401 of the NGPA is to protect
supplies of natural gas to essential
agricultural users of such natural gas
who cannot use other fuels because
these alternatives are not reasonably
available or economically practicable.
The low costs of conversion to other
fuels, and the high volume of fuel use by
boilers has led certain boiler fuel users
to construct facilities which provide
them the capability of using alternative
energy sources. This factor obviously
decreases the alternate fuel cost to
those boiler fuel users. Alternatively,
permitting boiler fuel users to use
natural gas may well mean that during
periods of curtailment, large volumes of
gas would be diverted from other
industrial uses for which substitute fuel
is not even technologically feasible, to
boiler fuel users.! The Commission
believes that such a result would
contravene the spirit and the letter of
section 401 of the NGPA, and would be
an improper regulatory approach.

The alternate fuel determination in
section 401(b) rests on economic
practicability and reasonable
availability of alternate fuel. It does not
specifically exclude propane and other
gaseous fuels. Notwithstanding the
historic FPC policy to exclude such fuels
from its alternate fuel capability test the
Commission proposed not to exclude by
definition propane and other gaseous
fuels from the new test: alternate fuel
availability. As requested, many
comments in Docket No. RM79-15,
Permanent Rule Implementing Section
401(a) of the NGPA addressed this issue.
It was generally asserted that the cost of
these fuels made them uneconomic and
their supply availability was directly
related to the supply of natural gas. On
these grounds, many parties advocated
a generic exclusion of such fuels from
the alternate fuel determination. The
Commission finds it premature to adopt
a policy on propane and other gaseous
fuel at this time. Rather it will address
the issue in the rulemakings on alternate
fuel determination.

In summary, the Commission has
tentatively decided to apply this rule to
those boiler fuel users which can use in
excess of 300 Mcf of natural gas on a
peak day for purposes of triggering the

' Under the end-use principles that were used to
develop most pipeline curtailment plans boiler fual
for the reasons discussed above received a low
priority. Section 401 shifts agricultural curtailment
policy and curtailment policy for high-priority users
as defined in the statute to at least a partial end
product basis. Thus. a substantial amount of boiler
fuel might move from the lowest priority category to
the highest priorty status.
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procedures of this proposal. The
conversion costs to alternate fuel of
small boilers (i.e., those using under 300
Mcf on a peak day) is substantially
higher than the costs to larger boiler fuel
users. The 300 Mcf per peak day use has
been selected for several reasons. A 300
Mcf limit helps ensure that almost all
small essential agricultural users would
receive high-priority treatment, since
such user's needs rarely exceed the 300
Mcf standard. Likewise, the number of
small essential agricultural users who
use under 300 Mcf and over 50 Mcf per
day is substantial, and the
administrative burdens of this proposal
applying to them would be an inefficient
use of Commission staff time and
resources.

Notwithstanding its tentative
conclusion to apply the alternate fuel
test to large fuel users, the Commission
seeks specific comment on whether it
would be advisable to apply the test to
all essential agricultural users.
Recognizing the vast number of such
users, it would clearly strain
Commission resources unduly to apply
the test to all users simultaneously.
Accordingly, if it were applied to all
users, the Commission is considering
dividing essential agricultural users into
three categories and making the
determinations sequentially for each
category. The first category would be
large boiler fuel users as covered by the
proposed rule. The second category
would be all other essential agricultural
users except process and feedstock
users. Last, process and feedstock users
would be considered.

Procedures for application of the
alternate fuel test

Section 401 states that the
Commission may by rule or order make
a determination regarding alternate fuel
capability. There are at least three
methods of making an alternate fuel
determination. A determination of
alternate fuel availability could be made
by standards imposed by a generic
rulemaking, a case-by-case order
procedure, or a case-by-case
rulemaking.

The Commission seeks comments on
the use of a generic rulemaking which
would adopt a rebuttable presumption
that any essential agricultural user
which has used a fuel other than natural
gas continuously for 60 days during the
three year period, 1976 through 1978, has
alternate fuel which is reasonably
available and economically practicable.
Any essential agricultural user which
sought to rebut the presumption would
have the burden of establishing that

alternate fuel was not economically
practicable. The procedure for making
such a rebuttal would be the adjustment
procedures promulgated in accordance
with such in 502(c) of the NGPA. These
procedures are set forth in 18 CFR 1.41.

Another possible procedure is case-
by-case orders. Under this method, the
Commission would issue a notice in the
Federal Register of each user which
sought to classify natural gas as
essential agricultural requirements. Any
person including staff who wished to
challenge the classification would file a
protest and state the grounds therefor. If
no protest were filed or no material
questions of fact were raised in the
filings, the Commission would issue an
order, without a hearing, determining
whether the essential agricultural user
had alternate fuel which was reasonably
available and economically practicable.
Where a material question of fact were
raised, an on-the-record proceeding
wounld be conducted by an
Administrative Law Judge (AL]). The
ALJ decision could be appealed to the
Commission. in evaluating this
procedure, particular consideration
should be given to the cost of the
procedure to affected parties, both the
essential agricultural user and
protestants if the proceeding were
before an ALJ. Parties may also wish to
comment on whether they see any
particular disadvantage to such a
lengthy procedure given that the gas
would be given Priority 2 treatement
until a final decision on alternate fuel
were made.

Finally the Commission is considering
a case-by-case rulemaking applicable to
large boiler users. the procedure is set
forth in the proposed rule. This
procedure appears to have several
advantages over the case-by-case order
described heretofore. first, many
material questions of fact can be
thoroughly reviewed and rebutted in a
significantly less time consuming
manner than required in an on-the-
record proceeding. Thus, the case-by-
case rulemaking balances the need for
detailed fact finding with the need for
expedition. Moreover, generally the
expenses involved in participating in
rulemaking proceedings are generally
substantially less than the costs
incurred by an active participant in an
on-the-record proceeding.

A. Summary of the Proposed Rule

The purpose of the proposed rule is to
establish a procedure for determining
the economic practicability and
reasonable availability of alternate fuel
for essential agricultural use
establishments which use natural gas as

boiler fuel and which seek Priority 2
entitlements for that gas. The proposed
rule provides that if an establishment
meets the following three standards, the
Commission will then conduct a
rulemaking in order to determine
whether the gas should receive Priority 2
treatment. The essential agricultural use
establishment will be subject to the -
rulemaking if the establishment:

{a) Has the capacity to use more than
300 Mcf of natural gas on a peak day;

(b) Has, in fact, used a fuel other than
natural gas as boiler fuel continuously
for 60 days during the period 1976,
through 1978; and

(c) Has requested or intends to
request that its natural gas for boiler
fuel use be classified as Priority 2
entitlement in the curtailment plan of its
interstate pipeline suppplies.

Section-by-section summary of the rule

Purpose (§ 281.301). The rule
establishes a procedure by which the
Commission may determine alternate
fuel availability under section 401(b) of
the NGPA for certain establishments
using natural gas as boiler fuel and for
which Priority 2 entitlements are
requested for that gas.

Applicability (§ 281.302). The
proposed procedure would apply to any
essential agricultural use establishment,
as defined in § 281.303, which:

{a) Has requested or intends to
request to have natural gas which will
be used as boiler fuel classified by an
interstate pipeline as a Priority 2
entitlement;

(b) Has the capacity to burn over 300
Mcf of gas on a peak day; and

(c) Has used a fuel other than natural
gas for 60 consecutive days during 1976,
1977, or 1978.

Definitions (§ 281.303). “*Alternate
fuel" means any fuel, other than natural
gas, which is economically practicable
and reasonably available as a
replacement for natural gas used as
boiler fuel in an essential agricultural
use establishment provided such fuel
can be used without violating any
applicable federal, state, or local
pollution control standard,

“Boiler fuel” means that fuel used to
generate steam or electricity, including
electricity generated by gas turbines.

Other terms defined include “SIC
Code," “essential agricultural user,”
“essential agricultural requirements,”
“Priority 2 entitlements" and "Form
MA-100 or SU."” “"Essential agricultural
use establishment" is defined in 7 CFR
2900.2(c).

General rule (§ 281.304). The
Commission will conduct a rulemaking

proceeding to determine if an essential
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agricultural establishment subject to this
subpart has alternate fuel availability
for the use of natural gas in each such
establishment. Any such establishment
which requests Priority 2 classification
for natural gas used as boiler fuel may
receive such gas beginning November 1,
1979, unless the Commissien finds
alternate fuel capabilities. Upon such a
finding, the essential agricultural
requirement for gas used as boiler fuel
must be returned, in amounts equal to
the volumes of gas for which there is an
alternate fuel, to the priority of service
category where it would have been were
it not for Priority 2 reclassification under
subpart B.

Filing requirements (§ 281.305). Each
essential agricultural use establishment
subject to this subpart shall file with the
Commission by June 15, 1979, a petition
for rulemaking. The petition must
contain at least the following data: (1)
the name and address of the essential
agricultural use establishment; (2) the
total annual cost of boiler fuel for the
establishment in 1976, 1977 and 1978,
and the percentage of steam or
electricity produced from boiler fuel use
to treat essential agricultural products in
each of those years; (3) the volume and
cost of natural gas purchased for all
purposes during 1976, 1977 and 1978 as
required in Form MA-100 or SU, item A,
line 5, with pertinent contracts and other
information (also required, similar
information on natural gas used as
boiler fuel in those years); (4) the
volume and cost of all fuels other than
natural gas listed in the same forms for
the same years; (5) the percentage of
total volume of boiler fuel satisfied by
non-purchased fuels as listed in the
same forms; (6) the estimated volume,
cost, terms, time period and availability
of natural gas and the least expensive
alternative fuel which could be used as
beiler fuel under the applicable air
pollution control laws for 1980; (7] the
value of all products shipped from the
establishment during 1976, 1977, and
1978 as listed in the above forms; (8] the
annual payroll, supplemental labor
costs, and each of the various costs of
materials and services used in the
establishment during the three years (as
required by the above forms) and the
estimated percentage of cost
represented by the costs incurred as a
result of activities qualifying the facility
as an essential agricultural
establishment.

An essential agricultural use
establishment petitioning for a
rulemaking may request confidential
treatment of material submitted,
according to paragraph (c).

Procedures for determination of
alternate fuel availability. (§ 281.306).
Each petition for rulemaking filed by a
boiler fuel facility pursuant to this
proposal shall be published as a Notice
of Proposed Rulemaking in the Federal
Register and a copy of these will be sent
to the Secretary of Agriculture. Written
comments may be submitted by any
interested person within 30 days of
publication and copies of all comments
will be sent to the petitioner. Copies of
all petitions will be available to the
public except insofar as any information
is requested to be kept confidential.
Such information may be released to
any person requesting it, if the
Commission's Secretary finds good
cause to provide it. The material will be
provided under a protective order
wherein the recipient of the information
swears that the material received will
only be used in rulemaking. Any
material designed confidential will be
returned to the petitioner.

Under paragraph (c), each rulemaking
will afford an opportunity for oral
presentations of data, views and
arguments. Any interested person
submitting written comments may
participate in the hearings by requesting
the opportunity from the Commission
Secretary. Notice of the hearing shall be
published in the Federal Register. Any
person submitting confidential
information may request that the public
hearing be closed except to those who
submitted written comments.

Under paragraph (d), the Commission
will issue a final rule based on all
submitted data and informatien
determining whether any one facility
has alternate fuel capability. At the
Commission's discretion, a rulemaking
proceeding may be replaced with
alternate proceedings with respect to a
particular establishment.

Written comment procedures.
Interested persons are invited to submit
written comments, data, views or
arguments with respect to this proposal.
An original and 14 copies should be filed
with the Secretary of the Commission.
All comments received prior to May 30,
1979, will be considered by the
Commission prior to promulgation of
final regulations. All written
submissions will be placed in the
Commission's public files and will be
available for public inspection in the
Commission’s Office of Public
Information, 825 North Capitol Street,
N.E., Washington, D.C., during regular
business hours. Comments should be
submitted to the Federal Energy
Regulatory Commission, 825 North
Capitol Street, N.E., Washington, D.C.

20426, and should reference Docket No.
RM79-40.

Public hearing procedures. A public
hearing concerning this proposal will be
held in Washington, D.C. on May 23,
1979, beginning at 9:00 a.m. and will
continue, if necessary, on the following
day. The hearing will be held in Room
3200, 941 N. Capitol St., N.E.,
Washington, D.C. 20426. Any person
interested in this proceeding or
representing a group or class of persons
interested in this proceeding may make
a presentation at the hearing provided a
written request to participate is received
by the Secretary of the Commission
prior to 4:30 p.m., on May 21, 1979.

Requests to participate in the hearing
should include a reference to Docket No.
RM 79-40 as well as a concise summary
of the proposed oral presentation and a
number where the person making the
request may be reached by telephone.
Prior to the hearing each person filing a
request to participate will be contacted
by the Presiding Officer or his designee
for scheduling purposes. At least five
copies of the statement shall be
submitted to the Secretary of the
Commission prior to 4:00 p.m., on May
22, 1979. The Presiding Officer is
authorized to limit oral presentation at
the public hearing both as to length and
as to substance. Persons participating in
the public hearing should, if possible,
bring 100 copies of their testimony to the
hearing.

The hearing will not be a judicial or
evidentiary-type hearing. There will be
no cross-examination of persons
presenting statements. However, the
panel may question such persons and
any interested person may submit
questions to the Presiding Officer to be
asked of persons making statements.
The Presiding Officer will determine
whether the question is relevant and
whether the time limitations permit it to
be presented. If time permits, at the
conclusion of the initial oral statements,
persons who have made oral statements
will be given the opportunity to make a
rebuttal statement. Any further
procedural rules will be announced by
the Presiding Officer at the hearing. A
transcript of the hearing will be made
available at the Commission’s Office of
Public Information.

(Natural Gas Act, as amended, 15 U.S.C. 717
et seq.; Public Utility Regulatory Policies Act
of 1978, Pub, L. 95-817; Natural Gas Policy
Act of 1978, Pub. L. 95-821, 92 stat. 3350;
Department of Energy Organization Aci, Pub.
L. 95-91, E.O. 12009, 42 FR 46267.)

In consideration of the foregoing, it is
proposed to amend Part 281, Subchapter
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I, Chapter I of Title 18, Code of Federal
Regulations, as set forth below.

By the Commission.
Kenneth F, Plumb,
Secretary.

PART 281—NATURAL GAS
CURTAILMENT

1, Part 281 is amended in the table of
sections by adding the appropriate
numerical order new sections and titles
{Subpart C) to read as follows:

Subpart C—Alternate Fuel Determination

Sec.

281.301
281.302
281.303
281.304

Purpose.

Applicability.

Definitions.

General rule.

281.305 Filing requirements.

281.306 Procedures for determination of
alternate fuel availability.

Authority: Natural Gas Act, as amended, 15
U.S.C. 717 et seq.; Public Utility Regulatory
Policies Act of 1978, Pub. L. 85-617; Natural
Gas Policy Act of 1978, Pub, L. 95-621, 92
Stat. 3350; Department of Energy
Organization Act, Pub. L. 95-81, E.O. 12009,
42 FR 46207,

2. Part 281 is amended to add a new
Subpart C including § 281.301 through
§ 281.308 to read as follows:

Subpart C—Alternate Fuel
Determination

§281.301 Purpose.

The purpose of this subpart is to
establish a procedure for evaluation of
the economic practicability and
reasonable availability of alternate fuel,
as prescribed in section 401(b) of the
NCPA, for certain essential agricultural
use establishments which seek priority 2
entitlements for natural gas to be used
as boiler fuel. The evaluation will
provide the basis for determination, by
the Commission, of whether an alternate
fuel to natural gas is available for boiler
fuel use.

§281.302 Applicability.

This subpart applies to each essential
agricultural use establishment:

(a) Which has requested or intends to
request under § 281.207 to have natural
gas which will be used for boiler fuel
classified as priority 2 entitlements by
an interstate pipeline;

(b) Which has capacity to burn in
excess of 300 Mcf of natural gas on a
peak day: and

(c) Which has actually used a fuel
other than natural gas as boiler fuel
continuously for 60 days during the
period 1976 through 1978.

§281.303 Definitions.
For the purpose of this subpart:

(a) “Alternate fuel” means any fuel (1)
which is economically practicable and
reasonably available as an alternate to
natural gas for use as boiler fuel and (2)
which may be burned as boiler fuel
without placing the essential agricultural
use establishment in violation of any
applicable Federal, state or local air
pollution control standards.

(b) “Boiler fuel” means any fuel used
for the generation of steam or electricity,
including fuel used in gas turbines used
to generate electricity.

(c) “'SIC Code" means Standard
Industrial Classification Code as set
forth in the Standard Industrial
Classification Manual, 1972 edition.

(d) “Essential agricultural user"
means essential agricultural user as
defined in § 281.203(b).

(e) “Essential agricultural
requirements'” means volumes certified
by the Secretary of Agriculture and
caculated in accordance with 7 CFR
2800.4.

(f) “Priority 2 entitlements” means the
essential agricultural requirements of an
essential agricultural user which an
interstate pipeline classifies as priority 2
in its curtailment plan in accordance
with Subpart B.

(g) “Essential agricultural use
establishment” means essential
agricultural use establishment as
defined in 7 CFR 200.2(c).

(h) “Form MA-100 MU or SU” means
Form MA-100 MU or SU of the Bureau
of the Census for the Annual Survey of
Manufacturers.

§ 281.304 General rule.

(a) The Commission shall conduct a
separate rulemaking proceeding, of
particular applicability, for each
essential agricultural use establishment
which is subject to this subpart to
determine whether an alternate fuel to
natural gas would be economically
practicable and reasonably available for
boiler fuel use by such essential
agricultural use establishment.

(b) Any essential agricultural use
establishment which has requested
priority 2 classification for natural gas
for boiler fuel use may receive such
natural gas beginning November 1, 1979
in accordance with the provisions of
Subpart B unless the Commission
determines in accordance with the
procedures of this subpart that the
essential agricultural use establishment
has alternate fuel.

(c) If the Commission determines that
an essential agricultural use
establishment has alternate fuel, it shall
require that the essential agricultural
requirements equal to the natural gas
volumes for which there is alternate fuel

be removed, prospectively, from the
priority 2 entitlements of the interstate
pipeline and be replaced, prospectively,
in the priority of service category of the
interstate pipeline where they would
have been included but for the
reclassification to priority 2 under
Subpart B.

§ 281.305 Filing Requirements.

(a) General Rule. Each essential
agricultural use establishment which is
subject to this subpart shall file a
petition for rulemaking which shall
contain the information specified in
paragraph (b). The filling shall be
addressed to the Secretary of the
Commission and shall be filed by June
15, 1979.

(b) Data requirement. The petition for
rulemaking shall contain, at the
minimum, the following data concerning
the essential agricultural use
establishment:

(1) Name and address of the essential
agricultural use establishment.

(2)(i) Total annual cost of boiler fuel
for the essential agricultural use
establishment in 1976, 1977 and 1978.

(ii) Percentage of steam or electricity
produced from the boiler fuel which was
used in the production or treatment of
essential agricultural products in
calendar years 1976, 1977 or 1978.

(3)(i) Indicate the volume and cost of
natural gas purchased for all purposes
during the calendar years 1976, 1977,
and 1978, as required in Form MA-100
MU or SU, item 11—A, line 5. Indicate
the time periods of use of the natural gas
and pertinent terms of the contracts, or
copies of the contracts.

(ii) Indicate the volume and cost of
natural gas used as boiler fuel during
calendar years 1976, 1977 and 1978.
Indicate the time periods of use of the
natural gas and pertinent terms of the
contracts, or copies of the contracts.

(4)(i) Indicate the volume and cost of
fuels other than natural gas purchased
for all purposes, by types, during the
calendar years 1976, 1977, and 1978, as
required in Form MA-100 MU or SU,
item 11—A. Indicate time periods of use
of each such fuel and terms of the
contracts, or copies of the contracts.

(ii) Indicate the volume and cost of
fuels by type other than natural gas used
as boiler fuel during calendar years
19786, 1977 and 1978. Indicate the time
periods of use of the boiler fuel and
pertinent contract terms or copies of the
contracts.

(6) Indicate the percentage of the total
volume of boiler fuel that is satisfied by
non-purchased fuels, as required in
rglrm MA-100 MU or SU, item 11-B part
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(8) Indicate the estimated volume,
cost, terms, time period and availability
of (i) natural gas and (ii) the least
expensive fuel other than natural gas
which may be used as boiler fuel under
applicable Federal, state and local air
pollution control standards for the
calendar year 1980. The assumption and
sources of the data used to develop all
estimates should be summarized as
necessary for the Commission to
evaluate the estimates requested in this
subparagraph.

(7) Indicate the value of all products,
by SIC code, shipped from this essential
agricultural use establishment during the
calendar years 1976, 1977 and 1978, as
required in form MA-100 MU or SU,
item 14-A.

(8)(i) Indicate the annual payroll,
supplemental labor costs, and each of
the various costs of materials and
gervices and the total of the various
costs of materials and services used in
this establishment for the calender years
19786, 1977, and 1978, as required in Form
MA-nlOO MU or SU, items 3-A, 3-B and
5(a-f).

(ii) With respect to each cost and the
total cost indicated in clause (i} estimate
the percentage of such costs incurred
because of activities which qualifies the
establishment as an essential
agricultural use establishment.

(c) If the essential agricultural use
establishment wishes to request
confidential treatment for information
contained in the petition for rulemaking,
it shall submit a second copy, with
confidential information deleted, with
its petition for rulemaking.

§ 281.306 Procedures for determination of
alternate fuel avaliability.

(a) General rule. Each petition for
rulemaking filed under § 281.304 shall be
issued by the Commission as a notice of
proposed rulemaking. The notice shall
be published in the Federal Register and
sent to the Secretary of Agriculture.

(b) Comments. (1) Any interested
person may submit written comments
concerning the proposed rule within 30
days of publication of the notice of such
rule. A copy of the comments shall also
be sent to the essential agricultural use
cstablishment that filed the petition
under § 261.304.

(2)(i) Except as provided in paragraph
(b)(2)(ii) of this section, any imereft:zd
person may obtain from the Commission
copies of any petition submitted under
§ 281.304(b).

(ii) Any person who seeks information
required uhder § 281.305(b)(7) and (8)
and for which confidential treatment has
been requested shall file a petition
under § 1.7 establishing the need for

such information. If the Secretary of the
Commission finds good cause to provide
such information to the petitioner, it
shall be released to such petitioner only
in accordance with a protective order
signed by the person receiving the
information who swears, under oath,
that the information shall be used only
in the rulemaking proceeding and that
all copies of the information shall be
returned to the essential agricultural use
establishment at the termination of the
rulemaking proceeding.

(c) Public hearings. (1) An opportunity
for public hearing shall be afforded with
respect to each rulemaking, wherein oral
presentations of data, views and
arguments may be presented for
consideration, Any person who has
submitted written comments in
accordance with paragraph (b] of this
section may participate in the hearing
by filing a written request to do so with
the Commission's Secretary. The
Commission shall publish in the Federal
Register notice of the public hearing and
dates by which requests to participate in
such hearing must be filed.

(2) At the request of any person who
has submitted confidential information,
the public hearing for a particular
request will be open only to those
persons who have submitted written
comments on such application.

(d) Commission determination. (1)
Based upon all data submitted,
consultation with the Secretary of
Agriculture and other information
available to the Commission, the
Commission shall issue a final rule
concerning each rulemaking for
determination of alternate fuel
availability.

(2) The Commission, in its discretion,
may terminate a rulemaking proceeding
and establish alternate procedures for
determination of alternate fuel for a
particular essential agricultural use
establishment.

{Docket No. RM79-40]
[FR Doc. 78-14368 Filed 5-7-79; 8:45 amj
BILLING CODE 6450-01-M

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
[21 CFR Parts 70, 500, 514, 5711

Carcinogenic Residues in Food-
Producing Animals; Public Hearing on
Criteria and Procedures for Evaluating
Assays; Extension of Time

AGENCY: Food and Drug Administration,

ACTION: Extension of Time for Public
Hearing and Comments.

SUMMARY: The agency extends to June
21 and 22, 1979, the date of the public
hearing on the agency's proposal to
establish procedures and minimum
criterfa to ensure the absence of cancer-
causing residues in the edible products
of food-producing animals to which
drugs, food additives, or color additives
have been administered. The agency
also extends to September 4, 1979, the
time for submitting final comments on
the proposal. The Animal Health
Institute and the Society of the Plasties
Industry, Inc., requested an extension of
the public hearing date and the comment
period.

DATES: Public hearing will be held June
21 and 22, 1979; written notices of
participation by May 25, 1979; final
comments by September 4, 1979.
ADDRESS CHANGE: The hearing will be
held in the main auditorium, General
Services Administration, 7th and D Sts.
SW., Washington, DC 20407; written
notices of participation should be sent to
the Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-65, 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Constantine Zervos, Scientific Liaison
and Intelligence Staff (HFY-31), Food
and Drug Administration, Department of
Health, Education, and Welfare, 5600
Fishers Lane, Rockville, MD 20857, 301-
443-4490.

SUPPLEMENTARY INFORZIATION: In the
Federal Register of April 20, 1979 (44 FR
23538), the Food and Drug
Administration announced a public
hearing to discuss the agency's proposed
regulations that published March 20,
1979 (44 FR 17070). The proposed
regulations establish minimum criteria
and procedures to ensure that edible
tissues derived from food-producing
animals to whom drugs, food additives,
or color additives are administered will
be free of carcinogenic residues. The
notice of public hearing provided that
written notices of participation in the
hearing and the text of the presentations
were to be received no later than May 4,
1979, and that the public hearing would
begin June 4, 1979. The notice reiterated
that the comment period on the
proposed regulations extended through
July 18, 1979.

The Animal Health Institute, 1717 K
St. NW., Washington, DC 20006, and the
Society of the Plastics Indusiry, Inc.,
each requested for numerous reasons,
most of which related to the complexity
of the proposed regulations, an
extension of the hearing date to
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September 5, 1979, and an extension of
the comment period to November 18,
1879.

The agency recognizes that the
informal public hearing as described in
the April 20, 1979 notice differs from the
traditional public hearing format that
may have been expected by industry to
be the prototype of the June 4 hearing.
The agency agrees with the Animal
Health Institute that the 2-week period
to select panel members and to submit
the texts of their prepared statements
presents practical problems to
organizations wishing to participate in
the hearing. The agency concludes,
however, that the length of extension
requested by AHI and the Society of
Plastics is not justified, The concepts
and principles contained in the newly
proposed regulations differ significantly
in only a few areas from the regulations
as published on February 22, 1977 (42 FR
10412, revoked May 26, 1978, 43 FR
22675). The hearing will provide an
opportunity to discuss the changes as
well as the more familiar aspects of the
proposed regulations. The panel
discussions are designed to collect
useful information and to foster
informed dialogue. Although the
transcript of the hearing will become an
important part of the administrative
record of this rulemaking proceeding, a
major purpose of the hearing is to
provide, early in the comment period,
information which will assist in the
preparation of substantive comments.

Accordingly, the hearing will be held
June 21 and 22, 1979. Proceedings will
begin each day at 8:30 a.m. and end
promptly at 4:30 p.m. The main
auditorium of the Department of Health,
Education, and Welfare is not available
for June 21 and 22; therefore, the hearing
will be held in the main auditorium of
the General Services Administration, 7th
and D Sts. SW., Washington, DC 20407
(seating in that auditorium is limited to
206 persons). To ensure that all
interested parties will have adequate
time to prepare substantive comments
on the proposal, the comment period has
been extended to September 4, 1979,
Final verions of written statements
(preferably four copies) should be
presented to the presiding officer on the
day of the hearing or submitted to the
Hearing Clerk within 3 weeks after the
close of the hearing for inclusion in the
administrative record.

Copies of the extension requests are
on file with the Hearing Clerk and may
be seen in that office between 9 a.m.
and 4 p.m., Monday through Friday.

This notice is issued under the Federal
Food, Drug, and Cosmetic Act (secs. 512,
701(a), 52 Stat, 1055, B2 Stat. 343-351 (21
U.S.C. 360b, 371(a))) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.1).

Dated: May 4, 1979.

Sherwin Gardoer,
Adting Commissioner of Food and Drugs.

[Docket No., 77N-0026]
[FR Doc. 79-14441 Filed 5-4-78; 8:45 am)

BILLING CODE 4110-03-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

[24 CFR Part 1917]

Proposed Flood Elevation
Determinations for the Town of
Silverthorne, Summit County, Colo.
Under the National Flood Insurance
Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.'

ACTION: Proposed rule.

[21 CFR Parts 455 and 555]

Sterile Chloramphenical, Sterile,
Chloramphenical Sodium, Succinate,
and Chloramphenical Injection;
Deletion of Histamine Test

Correction

In FR Doc. 79-6222, appearing at page
11788, in the issue of Friday, March 2,
1979, on page 11789, make the following
corrections:

(1) In the first column, paragraph 2.a.
amending § 455.10a, the second line,
correct “(B)(5)" to read “(b)(5)" and
paragraph “(C)" should be lettered as
llc-I|

(2) In the middle column, under
“PART 555—CHLORAMPHENICOL
DRUGS FOR ANIMAL USE" cortect

“§ 55.210 Chloramphenical Injection.”
to read

“§ 565.210 Chloramphenical injection”.

[21 CFR Part 882]

Classification of Neurological Devices;
Development of General Provisions

Correction

In FR Doc. 78-32858, appearing at
page 55640 in Re issue of Tuesday,
November 28, 1978, make the following
changes:

1. On page 55640, middle column, the
thirteenth line of the second full
paragraph should read, “the premarket
notification procedure in section”.

2. On page 55643, the second entry in
the last column of the table, under the
heading "“Class” should read, “II".

[Docket No. 78N-1000]
BILLING CODE 1505-01-M

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the Town
of Silverthorne; Summit County,
Colorado.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
news paper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at City Clerk’s
Office, City Hall, Silverthorne, Colorado.
Send comments to: Honorable John
Trent, Mayor, Town of Silverthorne,
P.O. Box F, Silverthorne, Colorado
80498.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202)-755-5581 or
toll free line (800)-424-8872, Room 5270
451 Seventh Street, SW,, Washington,
D.C. 20410.

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the
Town of Silverthorne, Colorado, in
accordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added
section 1363 to the National Fiood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of

! The functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR
41943, September 19, 1978) and Executive Order
12127 (44 FR 18367, April 3, 1979),
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1968 (Pub. L. 90-448)), 42 U.S.C. 4001~
4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures
required by § 1910.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordiances that are more
stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Elevation
in feet,
Source of flooding Location national
geodetic
vertical datum
Blue River N o Corpor 8695
Limits—30 fest upsiream
from crossing.
State Highway 8 Bridge—70 8752
feet®.
interstate Hi 70 8782
Bridge—160 feet*
Upstream s~ O
Siaight Croek............ Confluence with Blue River... 8768
State Highway 8 Bride—40 86805
feet®.
Willow Creek............... Downstream Corporate 8699
Limits—95 feet upstream
from crossing..
Comorate Limits— 8728
20 feet upstream from
crossing..
“Upstream from centerfing.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 18367; and delegation of authority to
Federal Insurance Administrator, 44 FR
20963).

Issued: April 18, 1979.
Gloria M. Jimenes,
Federal Insurance Administrotor.
[Docket No, FI-5461]
[FR Doc. 78-14085 Filed 5-7-75; 8:48 am)
BILLING CODE 4210-23-M

(24 CFR Part 1917]

Proposed Flood Elevation
Determinations for the City of Cape
Coral, Lee County, Fla., Under the
National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA. !

! The functions of the Federal Insurance
Administration, Department of Housing and Urban

ACTION: Proposed rule.

suMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in City of
Cape Coral, Lee County, Florida.

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATE: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at City Hall, 815
Nicholas Parkway, Cape Coral, Florida.
Send comments to: Honorable Lyman
Moore, Mayor, City of Cape Coral, P.O.
Box 900, Cape Coral, Florida 33904,

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, Room 5270, 451
Seventh Street SW,, Washington, D.C.
20410, 202-755-5581 or toll-free line 800
424-8872.

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the
City of Cape Coral, Florida, in
accordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added
section 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448)), 42 U.S.C. 4001-
4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures
required by § 1910.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood

Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR
41943, September 18, 1978) and Executive Order
12127 (44 FR 18367, April 3, 1979),

insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Guff of M Inter
Intersection of Pine Island "

Boulevard.
Intersection of Chiquita 10

arkway.
Intersection of Country Club 1

Intersection of Diplomat "

Intersection of Pine Isiand 1
Parkway.

Intersection of Hancock 11

Intersection of Cape Coral 10

of Sands Bo 1

Intersection of Cepe Coral "

{National Flood Insurance Act of 1968 (Title
X1 of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; and Secretary's delegation
of authority to Federal Insurance
Administrator, 43 FR 7719.)

Issued: April 25, 1979.

Gloria M. J[imenez,

Federal Insurance Administrator.

[Docket No. F1-5421]
[FR Doc. 76-13823 Filed 5-7-79; 8:45 am]
BILLING CODE 4210-23-M

[24 CFR Part 1917]

Revision of Proposed Flood Elevation
Determinations for the Village of
Brookiyn, St. Clair County, Hi.

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.!

ACTION: Proposed rule.

*The functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR
41943, September 18, 1978) and Executive Order
12127 (44 FR 18367, April 3, 1979).
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SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the
Village of Brooklyn, St. Clair County,
Ilinois.

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in 44 FR 1392 on
January 5, 1979, and in Metro—East
Journal published on or about January
17, 1979 and January 18, 1879, and hence
supersedes those previously published
rules.

DATES: The period for comment will be
ninety (90) days following the second
publication of this notice in a newspaper
of local circulation in the above named
community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
flood base (100-year) elevations are
available for review at the Brooklyn
Village Hall, 310 South Fifth Street,
Lovejoy, Illinois. Send comments to: The
Honorable Marcelus West, Mayor,
Village of Brooklyn, Village Hall, 310
South Fifth Street, Lovejoy, Illinois
62059.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
Toll Free line (800) 424-8872, Room 5270,
451 Seventh Street SW., Washington,
D.C. 20410.

SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations in the
Village of Brooklyn, in accordance with
section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 83-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448), 42 U,S.C. 40014128, and 24 CFR
1917.4(a)).

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the national flood
insurance program (NFIP).

These modified elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations for selected locations are:

Source of flooding Location

Rainfall Ponding
corporate fimit.

Comer of Monroe Street and a1

400 feet north of the an

800 feel north-northwest of 411
400 feet north and 400 feet 420

1,000 feet south of northem 420

Downstream it .. 429
Upstream corporate limit....... 430

(National Flood Insurance Act of 1968 (Title
XI1II of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; (42
U.S.C. 4001-4128); Executive Order 12127, 44
FR 19367; and of authority to Federal
Insurance Administrator, 44 FR 20963.)

Gloria M. Jimenaz,

Pederal inswrance Administrator.
April 18, 1979.Q02

[Docket No. F1-4843]

{FR Doc. 79-14056 Filed 5-7-79; 5:45 am|

BILLING CODE 4210-23-M

[24 CFR Part 1917]

Proposed Flood Elevation
Determinations for the City of South
Beloit, Winnebago County, lll., Under
the National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.!

ACTION: Proposed rule.

sumMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the City
of South Beloit, Winnebago County,
Illinois,

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a

!The functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1978 (43 FR
41843, September 19, 1978) and Executive Order
12127 (44 FR 19367, April 3, 1079).

newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at 519 Blackhawk
Boulevard, South Beloit, Illinois 61080.
Send comments to: Honorable Gary
Pierce, Mayor of South Beloit, 519
Blackhawk Boulevard, South Beloit,
[llinois 61080.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, (202) 755-5581 or
toll-free line (800) 424-8872, Room 5270,
451 Seventh Street SW., Washington,
D.C. 20410.

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the prcposed determinations of
base (100-year) flood elevations for the
City of South Beloit, Winnebago County,
Illinois in accordance with section 110 of
the Flood Disaster Protection Act of 1973
(Pub. L. 93-234), 87 Stat. 880, which
added section 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448)), 42 U.S.C. 4001~
4128, and 24 CFR 1917.4(a).

These elevations, together with the
flood plain management measures
required by § 1910.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base [100-year) flood
elevations for selected locations are:

Elevation
Source of ooding

Turtle Crosk Up C Limits 750
Park Avenue (Upstream) ....... 749
Wh Avenue (Up ) 746
Blackhewk Boulevard 744

(Upstream)
Chicago and Northwestern 744
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Elevation
in feet,

geodetic
vertical datum

Chicago, Milwaukee, St. Paul 740
and Pacific Railroad
(Upstraam).

Confluance with Rock River... 737

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1968 (33 FR
17804, November 28, 1968), as amended; 42
U.5.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator 44 FR
20936.)

Issued: April 18, 1979.
Gloria M. Jimenex,
Federal Insurance Administralor.
[Docket No, F1-5462)
[FR Doc. 79-14057 Filed 5-7-79; 8:45 am]
BILLING CODE 4210-23-M

[24 CFR Part 1917]

Revision of Proposed Flood Elevation
Determinations for the Town of

Lynnfield, Essex County, Mass., Under
the National Flood Insurance Program

AGENCY: Office of Federal Insurance and
Hazard Mitigation, FEMA.*
ACTION: Proposed rule,

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the Town
of Lynnfield, Essex County,
Massachusetts.

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in 44 FR 1166 on
January 4, 1979, and in The Lynnfield
Villager published on or about January
31, 1979 and February 7, 1979 and hence
supersedes those previously published
rules.

DATES: The period for comment will be
ninety (90) days following the second
publication of this notice in a newspaper
of local circulation in the above-named
community. =

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
flood elevations are available for review
at Town Hall, Planning Board Office,
Lynnfield, Massachusetts.

SEND COMMENTS TO; Mr. David

Miller, Chairman, Board of Selectmen,
e —

'T!lg functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transferred to the newly
established Federal Emergency Management
Agency by Reorganization Plan No. 3 of 1976 (43 FR
41943, September 19, 1978) and Executive Order
12127 (44 FR 18367, April 5, 1978).

Town of Lynnfield, Town Hall,
Lynnfield, Massachusetts 01940,

FOR FURTHER INFORMATION CONTACT:
Mr, Richard Krimm, National Flood
Insurance Program, Room 5270, 451
Seventh Street SW., Washington, D.C.
20410, 202-755-5581 or Toll Free Line
800-424-8872.

SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations in the
Town of Lynnfield, Massachusetts, in
accordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234), 87 Stat. 980, which added
section 1363 to the National Flood
Insurance Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448), 42 U.S,C. 4001~
4128, and 24 CFR 1917.4(a)).

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

These modified elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance or existing
buildings and their contents.

The proposed base (100-year) flood
elevations are:

Elevation,
in teet,
S of flooding L : national
geodetic
vertical datum
Saugus River................ Salem Street—at centacine ... 64
At confluance with 74
Beavardam Brook.
Boston and Maine Raitroad— 76
100 feet.”.
Main Street—100 feet.*........ = 78
Beaverdam Brook ....... Main Street (downstream 75
crossing)—50 feet.*,
Ipswick Rivac At o P 60
limits.
At upstroam cormorate limits .. 83
Bates Brook............... Boston and Maine Railroad— 105
20 feet.”.
Essex Street—100 feet.”........ 114
Pfings Pondf ................. At confluence with Bates 99
Brook.
*Upstraam from centering

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator, 44 FR
20963.)

Issued: April 18, 1979,
Gloria M. Jimenes,
Federal Insurance Administrator.
[Docket No. F1-4796]
[FR Doc, 7914059 Filed 5-7-79; 8:45 am]
BILLING CODE 4210-23-M

[24 CFR Part 1917]

Proposed Flood Elevation
Detarminations for the Township of
Ann Arbor, Washtenaw County, Mich.,
Under the National Flood Insurance
Program

AGENCY: Office OF Federal Insurance
and Hazard Mitigation, FEMA ?
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the
Township of Ann Arbor, Washtenaw
County, Michigan.

These base [100-year) flood elevations
are the basis for the flood plain
managment measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
above-named community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
base (100-year) flood elevations are
available for review at the Township
Hall, 3792 Pontiac Trail, Ann Arbor,
Michigan.

SEND COMMENTS TO: Ms. Nancy Davis,
Township Supervisor, Township of Ann
Arbor, Township Hall, 3792 Pontiac
Trail, Ann Arbor, Michigan 48105.

FOR FURTHER INFORMATION CONTACT:
Mr. Richard Krimm, National Flood
Insurance Program, Room 5270, 451
Seventh Street SW., Washington, D.C.
20410 202-755-5581 or Toll Free Line
800-424-8872.

SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed determinations of
base (100-year) flood elevations for the
Township of Ann Arbor, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub L. 93-234), 87

' The functions of the Federal Insurance
Administration, Department of Housing and Urban
Development, were transferred