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highlights

SUNSHINE ACT MEETINGS .. ceee. . 46482

DEPARTMENT OF ENERGY ORGANIZATION

ACT
Executive order prescribing effective date........ . .. 46267
VETERANS DAY
Presidential proclamation ... ... . PSS NI SN T

BILINGUAL EDUCATION

HEW/OE announces closing date of 11-15-77

for receipt of appltcations for various contracts and
awards (9 documents)... T e aninnens $6409-46413

DROUGHT STRICKEN AREAS

USDA/FmHA amends regulations to provide special
assistance through loans and grants to rural communi-

ties for water supply; effective 10-17-77. . i 46269

RURAL HOUSING LOANS AND GRANTS
USDA/FmHA proposes to provide rental assistance for

low income tenants; comments by 10-17-77. . . 46320

COAL
Interior/BIA proposes environmental ragulations for

surface mining on Indian land; comments by 10-14-77.. 46352

PRIVATE FOUNDATIONS
Treasufy/le adopts mgulations on excess business
holdings .. ey perda RS -

HAZARDOUS MATERIALS TRANSFORTATION
DOT/MTB issues safety requirements for railroad
pressure tank cars; effective 10-19-77 . ... ... 46306

NATIONAL PARK LANDS

Interior/NPS establishes regulations governing the
criteria for conveyance of freehold or leasehold inter-

00 VS A B P A s e R 46302

COMMISSARIES
DOD/AF proposes operatlng regulaﬂons. comments by
10=17=77 .ccoriiirrn

FOREIGN EXCESS PROPERTY

Commerce/DIBA broadens current and includes new
categories of property which would benefit U.S. economy
if imported; effective 9-15-77 .

CITEE e e T el Er IR eTmpeiam s CONTINUED INSIDE




AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR
notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program:

Monday Tuesday Wednesday Thursday Friday
NRC USDA/ASCS NRC USDA/ASCS
DOT/COAST GUARD | USDA/APHIS DOT/COAST GUARD | USDA/APHIS
DOT/NHTSA USDA/FNS DOT/NHTSA USDA/FNS
DOT/FAA USDA/REA DOT/FAA USDA/REA
DOT/OHMO csc DOT/OHMO csc
DOT/0PSO LABOR DOT/OPSO LABOR
HEW/ADAMHA HEW/ADAMHA
HEW/CDC HEW/CDC
HEW/FDA HEW/FDA
HEW/HRA HEW/HRA y
HEW/HSA HEW/HSA
HEW/NIH HEW/NIH
HEW/PHS HEW/PHS

Documents normally scheduled on a day that will be a Federal holiday will be published the next work day
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program
Coordinator, Office of the Federal Register, National Archives and Records Service, General Services Adminis-
tration, Washington, D.C, 20408.

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers
appearing on opposite page.

s \ Published daily, Monday through Priday (no publication on Saturdays, Sundays, or on official Federa!
: & &= holidays), by the Office of the Pederal Reglster, National Archives and Records Service, Geuneral Services
Administration, Washington, D.C. 20408, under the Federal Register Aot (40 Stat. 500, as amended; 44 USC.
Ch. 15) and the regulations of the Administrative Committee of the Pederal Register (1 CFR Ch. 1). Distribution
. s ‘@‘5'.’; is made only by the Superintendent of Doouments, U.S. Government Printing Office, Washington, D.C, 20402.
The Froeaal Recistam provides a uniform system for making available to the public regulations and legal notices issued
by Federal agencles. These include Presidential proclamations and Executive orders and Federal agency documents having
general applicabllity and Jegal effect, documents required to be published by Act of Congress and other Federal agenocy

documents of publiec interest. Documents are on file for public inspection in the Office of the Federal Register the day before
they are published, unless earlier filing Is requested by the issuing agency.

The Prozaast Recrster will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable
in adyance. The charge for individual coples s 75 cents for each issue, or 756 cents for each group of pages as actually bound.
Remit check or money order, made payable to the Superintendent of Documents, US. Government Printing Office, Washington.
D.C. 20402.

There are no restrictions on the republication of material appearing in the Froxmat Rrctsrem.

Area Code 202

FEDERAL REGISTER, VOL. 42, NO. 179—THURSDAY, SEPTEMBER 15, 1977




INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General inquiries

may be made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscription orders (GPO)............ 202-783-3238 Executive Orders and Proclama- 523-5233
Subscription problems (GPO)........ 202-275-3050 tions.
“Dial - a - Regulation” (recorded 202-523-5022 Weekly Compilation of Presidential 523-5235
summary of highlighted docu- Documents.
E:Sg,app“""g ikl Public Papers of the Presidents.... 523-5235
Scheduling of documents for 523-5220 Index 523-5235
publication, PUBLIC LAWS:
Copies of documents appearing in 523-5240 | - pyplic Law dates and numbers...... §23-5237
the Federal Register. Slip La 523-5237
Corrections 523-5286 PRI oioreserms st omerees
Public Inspection Desk.....con......... 523-5215 U.S. Statutes at Large.................. 523-5237
Finding Aids... 523-5227 L L R R A e e 523-5237
Public Briefings: ““How To Use the 523-5282 | y.s. Government Manual.................. 523-5230
Federal Register." !
Code of Federal Regulations (CER).. 523-5266 | Automation ... L
Finding Aids.......cceeeeciecerrannn 523-5227 | Special Projects.........cccooomermianaaannee 523-5240
HIGHLIGHTS—Continued

AIRCRAFT INSPECTION
DOT/FAA clarifies requirements for qualifications of

inspectors; effective 10=17=77........cccoceoummoriaaeerirrrarnnn 46278
MEETINGS—
Commission of Fine Arts, 9-27-77..............c.ccoon.... 46382

DOD/AF: USAF Scientific Advisory Board ad hoc
Committee on Cruise Missile Technology,
L 1 I i b I RS R A o AN 46382

USAF Scientific Advisory Board Science and Tech-
nology Advisory Group, Standing Committee on
Research, 10-11 and 10-12-77.......cooooooeenn... 46382
Secy: Department of Defense Wage Committee,
11-1, 11-8, 11-15, 11-22 and 11-29-77........ 46382

DOT/CG: Chemical Transportation Industry Advisory

Committee, 10-4 and 10-5-77...cccorovrveovrrrrercnnns 46449

EPA: Control of hazardous solid waste, various loca-

tions, 10-11 and 10~12-77; 10-13 and 10-14-77;

and 10=17 and 10-18-77..........cccimrrrmsreemsasees 46383
ERDA: Advisory Committee on Geothermal Energy:

Resource Subcommittee, 9-29 and 9-30-77........ 46382
NFAH/NEA: Dance Advisory Panel, 10-2 and

} (1 502% i AY SN St Mo W, S S SIS S g e 4 46423

NRC: Advisory Committee on Reactor Safeguards:
Subcommittee on the Skagit Nuclear Project,
) o ¢ phee A B A i R R . 46432

NSF: Advisory Panel for Molecular Biology, 10-6 and
Advisory Panel for Psychobiology, 10-5 and

10-6-77 ... SR B P S 46423

Office of Science and Technology Policy: Advisory
Group on White House Information Systems, 10-4
T B (0 2y gy SOl (X o . D T L L 46433

CANCELLED MEETING—
State/AID: Board for International Food and Agri-
cultural Development, 9-20-77............cccovvivrrirrunee 46449

HEARINGS—
DOT/FAA: Cessation of service at certain airport
traffic control towers, various locations, 10-4,
10=7, and 10=11=77...ouiiereiiicsaiiis eeeeieainiiinen 46449

SEPARATE PARTS OF THIS ISSUE
Part Il, HUD/FIA.......... oo
o B SR S e SR e R ... 46493
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THE PRESIDENT

Executive Ovrder

Department of Energy Organiza
tion Act; effective date

Proclamations

Veterans Day, 1977

EXECUTIVE AGENCIES

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notices
Meetings:
International Pood and Agricul-
tural Development Board:

AGRICULTURAL MARKETING SERVICE

Rules
Oranges (Valencia) grown in Ariz.

Almonds grown in Calif
Raisins produced from grapes
grown in Calif

AGRICULTURE DEPARTMENT

See Agricultural Marketing Serv-
fce: Farmers Home Adminis-
tration; Forest Service.

AIR FORCE DEPARTMENT
Proposed Rules

Commissaries:
Resale operations

Notices
Meetings:

Scientific  Advisory Board;
Cruise Misslle Technology
Committee

Scientific Advisory Board; Sci-
ence and Technology Advi-
sory Group, Systems Com-
mand Standing Committee on

ARTS AND HUMANITIES, NATIONAL
FOUNDATION

Notices
Meetings:
Dance Advisory Panel

CIVIL AERONAUTICS BOARD

Rules

Accounts and reports for certifi-
cated air carriers; uniform
system:

Form 41 schedules, amendment;

transactions with affiliates
and nontransport divisions. .

Proposed Rules
Accounts and reports for certifi-
cated afr carriers; uniform
system:
Advertising costs, airline
Lobbying costs, airline report-

46345

Hearings, ete.;
International Alr Transport As-

sociation (2 documents) 46274

contents

CIVIL RIGHTS COMMISSION

Notices
American Indians; denial of equal
protection of law: hearings:

COAST GUARD

Rules

Drawbridge operations:
Florida; correction

Notices

Meetings:
Chemical Transportation In-
dustry Advisory Committee. .

COMMERCE DEPARTMENT

See Domestic and International
BusinesssAdministration;
Foreign-Trade Zones Board;
National Oceanic and Atmos-
pheric Administration.

CONSUMER PRODUCT SAFETY
COMMISSION

Rules

Chlorofiuorocarbon  propellants,
self-pressurized (aerosol) con-
sumer products containing;
labeling and data submission re-
quirements; correction

CUSTOMS SERVICE

Notices

Organization and functions; field
organization; ports of entry,
ete.:

Columbus, N. Mex.; reduction of

DEFENSE DEPARTMENT
See also Alr Force Department.
Not.ces
Meetings:
Wage Committee

DOMESTIC AND INTERNATIONAL.
BUSINESS ADMINISTRATION
Notices
Foreign excess property determi-
46375
Scientific articles; duty free enlry:

Northeastern University et al__ 46377
Northwestern University Medi-

Rennselaer Polytechnic Insti-

tute 46378
University of California et al.. 46376
University of Southern Cali-

University of Texas BSystem
Cancer Center

DRUG ENFORCEMENT ADMINISTRATION

Notices
Registration applications,
controlled substances:
Ciba-Gelgy Corp
Drug Abuse Institute, Na-
tional
Endo Laboratories, Inc
Fher Corp., Ltd

ete.;

EDUCATION OFFICE
Notices

Applications and proposals, clos-
ing dates:
Bilingual education program (9
documents) 4640946413

ENERGY RESEARCH Al
DEVELOPMENT ADMINIS‘I’RATION

Notices

Meetings:
Geothermal Energy Advisory

ENVIRONMENTAL PROTECTION AGENCY

Rules
Air pollution; standards of per-
formance for new statlonary
sources:
Wyoming; authority delegation.
Pesticide chemicals in or on raw
agricultural commodities; tol-
erances and exemptions, et>.:

Norflurazon; correction

Proposed Rules
Air quality implementation plans;
various States, etc.:
Massachusetts; extension of
o T RS
by (1ig. b ¢ DNSERESHESCOES U Y

Notices
Air pollution; standards of per-
formance for new stationary
sources:
Wyoming; authority delegation.
Hazardous waste management;
meetings
Pesticide applicator certification
and interim certification;
State plans:
Hawali
Pesticide chemicals; tolerances,
exemptions, ete.; petitions:
Army Department
Idaho Department of Agricul-
ture
Minnesota Depnrtment of Agri
culture (2 documents) . 46384 46385
Virginia Department of Agricul- Eaes

FARMERS HOME ADMINISTRATION

Rules
Drought stricken areas, special as-
sistance:
Water supply assistance

Proposed Rules
Rural housing loansyand grants:

Low-income and senior citizen
46320

46371
46371

45383

46387
46384

FEDERAL AVIATION ADMINISTRATION

Rules

Alrmen certification:
Inspection authorization

Alrworthiness directives:
McCauley

IFR altitudes

Standard instrument approach
procedures - . ..

Transition areas (4 docu-

- ———— . ——— - — -

46276-46278
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Proposed Rules
Air t.ranm operating and flight
rules

'I‘wo-way radio communica-
tions; fallure during IFR op-

erations; withdrawn. ... _____ 46338
Alrworthiness dire-tives:
211y ) R S 46337
Transition areas_ . __._____ 46338
Notices

Airport traffic control towers, dis-
continuance criteria; policy for-
mulation; hearings. .« ..

FEDERAL COMMUNICATIONS
COMMISSION
Rules
Television broadcast stations;
table of assignments:
Iowa and Minnesota. oo

Proposed Rules
Industrial radio services:
Pulsed carrier emissions; exten-

46449

46305

46372
Telephone companies:

Tariffs, interface of Interna-
tional Telex Service with Do-
mestic Telex and TWX Serv-
ices; extension of time._____

Telephone companies; jurisdic-
tional separation:

Alaska, Hawali, Puerto Rico, and
Virgin Islands

Notices

Meetings:

Federal-State Joint Board.____

Satellite communications services:
applications accepted for filling.

FEDERAL DEPOSIT INSURANCE
CORPORA
Rules

Municipal securities dealers, in-
sured State nonmember banks;

46371

468372

46389
46388

effective date postponed.._.____ 46275

FEDERAL DISASTER ASSISTANCE
ADMINISTRATION

Notices

Dlsaater and emergency areas:

....................... 46416

Mlchlean ................... 46316
L e R A 7 46316

North Carolina (2 documents) . 46417
West Virginia (2 documents) __ 46417,
46418

FEDERAL ENERGY ADMINISTRATION
Rules

Administrative procedures and
sanctions, oil, and petroleum
auocauon and price rules:

Interpretations .__.___________

Notices

Appeals and applications for
exception, etec.; cases filed
gnh Exceptions and Appeals

List of applicants, etc. ...
Consent orders:
thma Petroleum Co.....___.
Energy conservation plans; envi-
ronmental negative determi-
nations:

CONTENTS

Environmental statements; avail-
ability, etc.:
Strategic petroleum reserves... 46394
Powerplants burning natural gas
or petroleum products, pro=—
hibition orders:
Carolina Power & Light Co.... 46393
Nebraska Public Power District. 46392

FEDERAL INSURANCE ADMINISTRATION

Rules
Flood Insurance Program, Na-
tional:
Communities eligible for sale of
insurance (2 documents)... 46488-
46489
Flood elevation determinations,
ete, (3 documents) ... 46490-46491

FEDERAL MARITIME COMMISSION

Notices

Agreements filed, ete.:
Straits/New York Conference.
United States Lines, Inc., et al.

FEDERAL POWER COMMISSION
Notices
Hearings, ete.:
American Petrofina Co., of
Texas
Art Machin & Associates, Inc..
Boston Edison Co. ... ...
Central Vermont Public Services
Corp. (2 documents) ...
Columbia Gas 'I‘mmnnuslon
[ e R R 3L
Delmarva Power & Light Co. et

Holyole Water Power Co. et al_
Kansas City Power & Light Co.
Kansas Gas & Electric Co......
Mississippl River Transmission
01y A R S IS
Natural Gas Pipeline Co. of
American (2 documents) ____
New England Power CO.......
Northern Natural Gas Co.._...
Northwest Pipeline Corp (2 doc-

46395
46385

46398
46308

46398
46399

46400
46400

o ) EIEE CUROS S e T 46401
Oklahoma Gas & Electric Co... 46402
Philadelphia Electric Co.. ... 46402
Sea Robin Pipeline Co.._..._. 46403
Seattle, Wash., City of ...___.__ 46396
Sierra Pacific Co..o ... __ 46403
Southern Natural Gas Co....._ 46403

Tennessee Gas Pipeline Co. et al. 46404
Texas Eastern Transmission

...................... 46404
Transcontinental Gas Pipe Line
Corp A L Lt s 46404
Trunkline Gas Co.. ... 46405
FEDERAL RESERVE SYSTEM

Rules
Securities credit, credit by brokers
and dealers, credit by banks,

O’I’c margin stock list; correc-
tion
Notices
Board actions; applications and

OO e et e e e 46405
Applications, etc

Combanks COrp. v 46408

Old Kent Financial Corp...... 46408

FINE ARTS COMMISSION

Notices
Meetings; Washington, D.C. proj-
ects

FISH AND WILDLIFE SERVICE

Rules
Hunting:
Audubon National Wildlife Ref-
R e N IR S e e e
DeSoto Natlonal Wildiife Ref-
U N e e i 4
Flint Hills National Wildlife
Refuge, Kans. .. _ ... ... 464186
Loxahatchee National Wildlife
46416
46317

46317

Wassaw Island National Wild-
life Refuge, Ga

Yazoo National Wildlife Refuge,
Miss

FOREIGN-TRADE ZONES BOARD

Notices
Foreign-trade zone applications:
Philadelphia, Pa. . .

FOREST SERVICE

Notices
Environmental statements; avail-
ability, ete.:
Gila National Forest, Snow and
Quemado Lakes, algaecide
treatment, N. Mex. o

GENERAL SERVICES ADMINISTRATION

Rules
Property management;
Federal: public airports; ap-
proval of surplus real prop-

46380

(7 g i ) R T, e 46305
HEALTH CARE FINANCING
ADMINISTRATION
Notices
Professional Standards Review
Organizations; nominations,
designations, ete.:
(7 1y, T D e e e L 46414
Indiana (2 documents) ... ... 46415
<L T SR O PSS RS, 46415
) 7T e S B i b s 46416
o e TS T P 46414

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See Education Office; Health Care
Care Financing Administration;
Social Security Administration.

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See Federal Disaster Assistance
Administration; Federal Insur-
ance Administration.

INDIAN AFFAIRS BUREAU

Proposed Rules
Mining:
Surface exploration, mining,
and reclamation of lands; coal
ODERALIONE i e 46352
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INTERIOR DEPARTMENT

See also Fish and Wildlife Serv-
fce; Indian Affairs Bureau:
Land Management Bureau;
Mining Enforcement and Safe-
ty Administration; National
Park Service.

Notices
Air quality, deterioration; pre-
vention; National Park Sys-
tem:
Canyonlands National Park et
al,, Utah; termination due to
preempting legislation

INTERNAL REVENUE SERVICE

Rules
Excise taxes:
Foundations, private;
business holdings

INTERSTATE COMMERCE COMMISSION

Notices

Fourth section applications for re-
lief

Hearing assignments

Motor carriers:
Temporary authority applica-

tions

Transfer proceedings

Petitions, applications,
matters (including temporary
authorities), railroad abandon-
ments, alternate route devia-
tions, and intrastate applica-
tions

Petitions, applications,
matters (including temporary
nuthorities), railroad abandon-
ments, alternate route devia-
tions, and intrastate appli-
cations;

Rallroad freight

charges; varlous States, etec.:

Nebraska

Waste product transportation for
reuse or recycling

JUSTICE DEPARTMENT

See Drug Enforcement Adminis-
tration.

LAND MANAGEMENT BUREAU
Notices o
Applications, ete.:

California

Colorado; correction

New Mexico (5 documents) .. .

Authority delegations:

Colorado State Office, Techni-
cal Services Division, Adjudi-
cation Branch Team Leaders.

Classification of lands:
Oregon; disposal by exchange.
Environmental statements; ayail-
ability, ete.:

Nellis Air Force Bombing and

Gunnery Range Withdrawal,

excess

46453
46453

46454
46453

Motor vehicles, off-road, ete.;
area closures:
Colorado
Withdrawal and reservation of
lands, proposed, etc.:

CONTENTS

MATERIALS TRANSPORTATION
BUREAU
Rules
Shippers; specification for pres-
sure tank car tanks. oo
Proposed Rules
Afrcraft, carriage by:
Radioactive materials; exten-
sion of time to file comments.
Notices
Applications; exemptions, renew-
als, etc.:
Afr Products & Chemicals Inc.

Dow Chemical Co. et al

MINING ENFORCEMENT AND SAFETY
ADMINISTRATION
Proposed Rules
Coal mine health and safety:
Surface mines and work areas
of underground mines; objec-
46367

NATIONAL HIGHWAY TRAFFIC SAFETY
ADMINISTRATION
Notices
Defect
ete.:
Ford Mustang and Mercury
Cougar; seat back faflures. .. 46451

NATIONAL OCEANIC AND
ATMOSPHERIC ADM'NISTRATION
Notices
Tidal datums:
Gulf Coast Low Water Datum,
establishment

NATIONAL PARK SERVICE

Rules
Freehold and leasehold interests;
conveyance on NPS lands

Proposcd Rules
Alcoholic beverage drinking and
vehicle maintenance:
Minute Man National Historical 3

proceedings;:  petitions,

Authority delegations:

Independence National Histor-
ical Park, Administrative
Officer, et al

Lake Meredith Recreation Area,
Tex., Administrative Officer_ .

Petersburg National Battlefield,
Va., Administrative Techni-
cian; purchase orders for sup-
plies, equipment, and serv-
ices

Crimes and offenses; concurrent
Jurisdiction accepted :

Grand Teton National Park and
John D. Rockefeller, Jr. Me-
morial Parkway, Wyo.._____ 46421

Management and development
plans workshops:

San Juan Island National His-
torical Park

Mining plans of operation; avail-
ability:
Death Valley Natlonal Monu-

NATIONAL SCIENCE-FOUNDATION
Notices

Committees; establishment, re-

newals, terminations, ete.:

Atmospheric Sciences Advisory
Committee et al_

Nuclear Science Advisory Com-
mittee

Molecular
Panel

Psychoblology Advisory Panel__ 46423

NATIONAL TRANSPORTATION SAFETY
BOARD
Notices

Safety recommendations and ac-
cident reports; availabllity, re-

46424
Blology Advisory

NUCLEAR REGULATORY COMMISSION

Rules
Radiation protection standards:
Reporting requirements; prop-
erty damage; elimination of
duplication; correction
Notices
Meetings:
ACRS Subcommittee on the
Skagit Nuclear Project

Applications, ete.:
Florida Power & Light Co. (2

46426, 46427
General Electric Co
Kerr-McGee Nuclear Corp
Maine Yankee Atomic Power

46432

Tennessee Valley Authority (2
48429, 46430
Toledo Edison CO- v oeenn.. 46430
Virginia Electric & Power Co... 46431
Wﬁconsm Electric Power Co. et
Wisconsin Electric Power Co.
and Wisconsin Michigan

SCIENCE AND TECHNOLOGY POLICY
OFFICE

Notices
Meetings:
White House Information Sys-
tems Advisory Group

SECURITIES AND EXCHANGE
COMMISSION
Notices
Self-regulatory organizations:
proposed rule changes:
Depository Trust Co.
Midwest Stock Exchange, Inc.. 46440
Municipal Securities Rulemak-
ing Board (2 documents) .- 46436,

46445

New York Stock Exchange, Inc.
(2 documents) 46440, 46442
Pacific Stock Exchange Inc...- 46448

46433

FEDERAL REGISTER, VOL 42, NO. 179—THURSDAY, SEPTEMBER 15, 1977




CONTENTS

Hearings, eto.:

AGEC Security Corp. . ceaea.. 46433
ISC Pinancial Corp. o eeeeeao 46435
Jersey Central Power & Light

o Y S e~ A LN 46435
Makeover Investment Co., Inc.. 46436
Network One, InCo - - v e 46437
(0179 517 T i o e S Sl 46438
Pennsylvania Electric Co...... 46439
Pennsylvania Power CO....-.. 46439

SOCIAL SECURITY ADMINISTRATION
Notices

Authority delegations:
Sensitive Inquiries Division
et al; determinations of
rights of individuals to bene-
fits; correction.. ... ... 46416

STATE DEPARTMENT

See Agency for International De-
velopment,

TENNESSEE VALLEY AUTHORITY

Proposed Rules

Construction; approval and struc-
ture regulation; Tennessee
River Bystem- - _____ . ... _ .. 46348

TRANSPORTATION DEPARTMENT

See also Coast Guard; Federal
Aviation Administration; Mate-
rials Transportation Bureau;
National Highway Traffic
Safety Administration.

Rules

Organization, functions, and au-
thority delegations:
Coast GQGuard, Commandant;
wage schedules; correction.. 46306

TREASURY DEPARTMENT

See Customs Service; Internhl
Revenue Service.

list of cfr parts affected in this issue

The following numaerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's
issve. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month.

A Cumulative List of CFR Sections Affected is published separately at the end of each month, The guide lists the parts and sections affected
by documents published since the revision date of each title.

3 CFR
EXECUTIVE ORDERS:
b1 - e R S S RS A 46267
PROCLAMATIONS
G et s i sa ol e s Y vt n 46265
7 CFR
D08 s o e o e e s i 46269
O e e s e e & 46269
PRoPOSED RULES
[ 1) P SO T TS B~ vl 46319
A e S S T SR A 46320
p v o T e e T e ST 46320
10 CFR
Ol e e e L A 46270
BRSSO S BT LRI S e 46270
12 CFR

14 CFR—Continued
PROPOSED RULES:

B e e S S e o er ey ooy et 46337
¢ SN R T, TR L 46338
) A RN R i N 46338
241 (2 documents) ... 46339, 46345
T e e g et e e e 46345
16 CFR
L] e e e A e 2 S 46285
18 CFR
I ] o o s e P St v e S b s B 46348
24 CFR
1914 (2 documents) ________ 46488, 46489
1916 (3 documents) ... 46490, 46491
25 CFR

ProrPoseEp RULES:

33 CFR
2 by s ATESTTIIES . Bl i 46302
36 CFR
p I e el S TS S e S S 46302
PRrROPOSED RULES:

A R s SR AP 46370
40 CFR
Bl e e e e 46304
180 (2 documents) .. ... 468304, 46305
Prorosen RuLEs:

52 (2 documents) ..o 46371
41 CFR
(1) 10 Y P e R e R 46305
47 CFR
R e et i e i L o 46305

71 (4 documents) .. _...._.. 4627646278
L SR SO R L s i -- 46279
B R e e e - 46284
A ) S e S A R LT R 46404

32 CFR

R o el b o b s e o o 46306
50 CFR
32 (6 documents) ... __ ... 46315-46317
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CUMULATIVE LIST OF PARTS AFFECTED DURING SEPTEMBER

The following numerical guide is a list of

arts of each title of the Code of

Federal Regulations affected by documents pu lished to date during September.

1 CFR
(014 Vo (RS R ROy i S e 43959
3 CFR
ExecuTive ORDERS
(D11 1| o B e S et e PN S = 46267
PROCLAMATIONS
A B S e 44211
e e m e prt e 46265
MEMORANDUM :
August 2, 1977 e e 43957
4 CFR
< L T Sl A B U S e 45627
S e R e S es et ey 45627
e e e s ctimi e vt 45629
A0S e e e e n e d s - 45629
5 CFR

T e e i i

.......... 43959, 44979, 45893, 46269
) | SRR S S 44213, 45325

44660, 44696
43964, 44669, 46269
............................ 45803

14 CFR—Continued

8 CFR
L Sy T RS S e 46045 Prorosep RuLes—Continued
L 46045 Y AN e S R s 44204
27 .......................... 44204
Mool R S S S T R L TR g 44204
,’;g ------------------------------ 39--43938 43989, 45007, 45690, 46337
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9 46045-46263
12 46265-46504

(The items (n this lix
significance, Stnce this list {5 intended as & reminder,

reminders

t were aditorially complled as an ald to FEODERAL REGISTER USErS. Inclusion or exclusion from this list has no legal
it does not incl ude effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

CSA—Conduct standards for employees;

reports of non-CSA interests. .. 41282;

8-16-77

DOT/FAA—Standard  instrument  ap-

proach procedures 39380; 8-4-77

FCC—Hay Springs-Scottsbluff, Nebr.;
table of TV assignments

FDIC—Insured state nonmember banks
which are municipal securities dealers;
regulations, forms, and instructions.

40891; 8-12-77

HEW/FDA—Zirconium, aerosol drug and

cosmetic products containing.. 41374;
8-16-77

Interior/FWS—Hunting, openings:
Bombay Hook National Wildlife Refuge,
Seney National Wildlife Refuge, Mich,;

upland game 43638; 8-30-77

Treasury/CS—Trademarks, trade names
and copyrights; recordation of copy-
rights in sound recordings....... 41278;

8-16-77

USDA/APHIS—Animal Welfare Act; care,
treatment, and transportation of certain
animails 31022; 6-17-77

List of Public Laws

Norz: No public bills which have become
law were received by the Office of the Federal
Register for inclusion In today’s List o¥
PunLic Laws.,
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presidential documents

Title 3—The President
PROCLAMATION 4519

Veterans Day, 1977

By the President of the United States of America
A Proclamation

The blessings of liberty which our ancestors secured for us are today, as they
have always been, the birthright of every American. They have remained so because
in each generation there have been men and women who have been willing to suffer
the hardships and sacrifices necessary to preserve our rights for future generations.

No act of citizenship is more worthy of our respect than a willingness to serve in
our armed forces and to protect and defend our ideals. There are nearly thirty million
of our fellow citizens among us today who have earned that respect by their loyal
and honorable service,

In recognition of the contributions our veterans have made to the cause of peace
and freedom, the Congress has determined (5 U.S.C. 6103(a) ) that one day each year
should be set aside as a national holiday in order that all Americans may be able to
take part in activities designed to show our respect for their dedication to their
country.

NOW, THEREFORE, I, JIMMY CARTER, President of the United States
of America, ask all Americans to observe Monday, October 24, 1977, as Veterans Day
in a manner that will let our Nation’s veterans know that their sacrifices are and
always will be recognized and appreciated.

I urge the conduct of public ceremonies, the visible tribute of members of the
business community, and the personal participation of all Americans of all ages in
honoring our Nation’s veterans.

I especially encourage remembrance to those men and women who are sick and
disabled and to those who are patients in our hospitals,

I call upon Federa, State and local government officials to mark Veterans Day
by displaying the flag of the United States and by supporting and encouraging public
involvement in appropriate exercises and programs.

IN WITNESS WHEREOF, I have hereunto set my hand this thirteenth day
of September, in the year of our Lord nineteen hundred and seventy-seven, and of the
Independence of the United States of America the two hundred and second.

%/.
[FR Doc.77-27026 Filed 9-13-77;3: 36 pm)
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THE PRESIDENT
Executive Order 12009 . September 13, 1977
Providing for the Effectuation of the Department of Energy Organization Act

By virtue of the authority vested in me by the Constitution and statutes of the
United States of America, including the Department of Energy Organization Act
(Public Law 95-91; 91 Stat. 565), and as President of the United States of America,
it is hereby ordered as follows:

Secrion 1. Pursuant to Section 901 of the Department of Energy Organization
Act, 1 hereby prescribe October 1, 1977, as the effective date of that Act.

Sec. 2. The Director of the Office of Management and Budget, in consultation
with the Secretary of Energy and the Federal Energy Regulatory Commission, as
appropriate, shall take all steps necessary or appropriate to ensure or effectuate
the transfer of functions provided for in the Department of Energy Organization
Act, t0 the extent required or permitted by law, including transfers of funds, personnel
and positions, assets, liabilities, contracts, property, records and other items related
to the transfer of functions, programs, or authorities.

SEc. 3. As required by Section 901 of the Department of Energy Organization
Act, this Order shall be published in the FEpErAL REGISTER.

"z (ZoA

Tre Wanme House,
September 13,1977.

[FR Doc.77-27068 Filed 9-14-77:10:01 am])
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rules and requlations

46269

REGISTER Issue of each month,

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are
keyed to and codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations Is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL

.

Title 7—Agriculture

CHAPTER IX—AGRICULTURAL MARKET-
ING SERVICE (MARKETING AGREE-
MENTS AND ORDERS; FRUITS, VEGE-
TABLES, NUTS), DEPARTMENT OF
AGRICULTURE

| Valencia Orange Reg. 573

PART 908—VALENCIA ORANGES GROWN
IN ARIZONA AND DESIGNATED PART
OF CALIFORNIA

Limitation of Handling

AGENCY: Agricultural Marketing Serv-
ice, USDA,

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of California-Arizona
Valencia oranges that may be shipped
to fresh market during the weekly regu-
lation perfod Sept. 16-22, 1977. This
regulation s needed to provide for
orderly marketing of fresh Valencia
oranges for the regulation period because
of the production and marketing situa-
tion confronting the orange industry.

EFFECTIVE DATE: September 16, 1877.

FOR FURTHER INFORMATION CON-
TACT:;

Charles R. Brader, Deputy Director,
Fruilt and Vegetable Division, Agricul-
tural Marketing Service, U.S. Depart-
ment of Agriculture, Washington, D.C.
20250 (202-447-3545).

SUPPLEMENTARY INFORMATION:
Findings. (1) pursuant to the amended
marketing agreement and Order No. 908,
as amended (7 CFR Part 908) , regulating
the handling of Valencia oranges grown
In Arfzona and designated part of Call-
fornia, effective under the applicable
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
US.C, 601-674), and upon the basis of
the recommendations and information
submitted by the Valencia Orange Ad-
ministrative Committee, established un-
der the amended marketing agreement
and order, and upon other available in-
formation, it is found that the limitation
of handling of Valencia Oranges, as pro-
vided in this regulation will tend to
effectuate the declared policy of the act.

(2) The need for this regulation to
limit the quantities of Valencia oranges
that may be marketed from District 1,
District 2, or District 3 during the spec-
ifled week stems from the production
and marketing situation confronting the
Valencia orange industry.

(1) The committee has submitted its
recommendation for the quantities of
Valencia oranges that should be mar-
keted during the specified week. The rec-
ommendation, designed to provide equity
of marketing opportunity to handlers in

all districts, resulted from consideration
of the factors covered in the order. The
committee further reports the fresh mar-
ket demand for Valencia oranges con-
tinues good.

Average f.0.b. price was $4.51 per car-
ton on 532 cars for the week ended Sep-
tember 8, s compared with $4.47 per
carton on 531 cars the previous week,
Track and rolling supplies at 288 cars
were up 24 cars from last week,

(11) Having considered the recommen-
dation and information submitted by the
committee, and other available informa-
tion, the Secretary finds that the quanti-
ties of Valencia oranges which may be
handled should be established as pro-
vided in this regulation.

(3) It Is hereby further found that it
is impracticable and contrary to the
public interest to give preliminary notice,
engage in publi: rulemaking procedure,
and postpone the effective date of this
regulation until 30 days after publica-
tion in the FeperaL RecisTeEr (5 US.C.
553), because the time intervening be-
tween the date when information become
avalleble upon which this regulation is
based and the time when this regulation
must become effective in order to ef-
fectuate the declared policy of the act is
insufficient. A reasonable time is per-
mitted for preparation for such effective
time; and good cause exists for making
the regulation effective as specified. The
committee held an open meeting during
the current week, after giving due notice,
to consider supply and market condi-
tions for Valencia oranges and the need
for regulation. Interested persons were
afforded an opportunity to submit in-
formation and views at this meeting. The
recommendation and supporting infor-
mation for regulation during the perjod
specified were promptly submitted to the
Secretary after the meeting was held,
and information concerning such pro-
visions and effective time has been pro-
vided to handlers of Valencia oranges. It
is necessary, to effectuate the declared
policy of the act, to make this regula-
tion effective during the period specified.
The committee meeting was held on Sep-
tember 13, 1977,

39085.?‘;3 Valencia Orange Regulation

(a) Order. (1) The quantities of
Valencia oranges grown in Arizona and
designated part of California which may
be handled during the period September
186, 1977, through Sept. 22, 1977, are here-
by fixed as follows:

(1) District 1: 200,000 cartons:

(1) District 2: 435,000 cartons:

(iif) District 3: Unlimited.

(2) As used in this section, “handled”,
“District 1", “District 2", “District 3",

and “carton'" have the same meaning as
when used in the amended marketing
agreement and order,

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-874.)

Dated: September 14, 1977,

CuarLES R. BRADER,
Deputy Director, Fruit and Veg-
etable Division, Agricultural
Marketing Service.

| FR Doc.77-27088 Filed 9-14-77;11:57 am |

CHAPTER XVIII—FARMERS HOME ADMIN-
ISTRATION, DEPARTMENT OF AGRI.
CULTURE

SUBCHAPTER G—MISCELLANEOUS
REGULATIONS

(PmHA Instruction 440.3)

PART 1888—SPECIAL ASSISTANCE TO
DROUGHT STRICKEN AREAS

Amendment

AGENCY: Farmers Home Administra-
tion. USDA

ACTION: Final rule.

SUMMARY: The Farmers Home Admin-
{stration issues amended regulations to
provide that loan funds may be used to
pay initial operating and maintenance
expenses attributable to short term
measures necessary to augment commu-
nity water sugpplies; all users being
served by the project, regardless of meter
size, may be considered In determining
the amount of the grant; and, that the
reasonable user rate provision of § 1823.-
472 (b), () (D), and (b)(2), will not be
applicable when determining the amount
of eligible grant assistance for drought
projects. This action is brought about
by the need for emergency assistance
through grants and/or loans and the in-
tended effect is to ameliorate the impact
of the drought conditions,

EFFECTIVE DATE: September 15, 1977,
Comments must be received on or before
October 17, 1977.

ADDRESSES: Submit written comments
to the Office of the Chlef, Directives
Management Branch, Farmers Home
Administration, US. Department of
Agriculture, Room 6316, South Building,
Washington, D.C. 20250, All written com=
ments made pursuant to this notice will
be avallable for public inspection at the
address given above.

FOR FURTHER INFORMATION CON-
TACT:

Mr. Charles B. Hart (202-447-5717).
SBUPPLEMENTARY INFORMATION:
Section 1888.13 of Part 1888 of Chapter

XVIII, Title 7, Subchapter G, "“Miscel-
laneous Regulations,” in the Code of
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Federal Regulations, (42 FR 19322; 42 FR
23158; 42 FR43065) is amended. The text
of paragraph (¢) of this section Is
amended to provide that loan funds may
be used to pay initial operating and
maintenance expenses attributable to
short term measures necessary to aug-
ment community water supplies. The
text of paragraph (d) .of this sec-
tion is amended to further explain
methods for determining grant assist-
ance to eligible recipients and project
users suffering from drought, as set forth
in the amended § 1888.13(d). It Is the
policy of this Department that rules re-
lating to public property, loans, grants,
benefits, or contracts shall be published
for comment notwithstanding the ex-
emptions in 5 U.S.C. 553 with respect to
such rules, This amendment, however, is
not published for proposed rulemaking
since any delay in administering this
currently needed asssistance would be
contrary to the public interest. However,
comments will be accepted and material
thus submitted will be evaluated and
acted upon in the same manner as if the
document were a proposal. However,
this addition will remain effective until
amended in order to permit the public
business to proceed expeditiously. Ac-
cordingly, the text of paragraphs (¢) and
(d) of § 1888.13 are amended to read as
follows:

£1888.13 Loans and grants to rural
communities for water supply assist-
ance.

- - - - -

(¢) For those projects determined to
meet the requirements of paragraph (b)
of this section, assistance may be pro-
vided to the extent necessary for the
construction, enlargement, extension,
improvement, or any other appropriate
community water facility purpose for
ameliorating drought caused problems.
Buch assistance may include, but not be
limited to, deepening an existing well,
developing a new water source by digging
a new well, or extending water supply
lines to other water sources. Additionally,
assistance may be provided for short
term measures necessary to augment
community water supplies where there
are severe problems resulting from water
shortages due to the drought, including
the use of loan funds for initial operation
and maintenance expenses attributable
to such measures. However, increased
operation and maintenance expenses on
existing facilities sattributable to the
drought are not items for which assist-
ance may be provided. Eligibility is
limited to those project measures which
can be completed by April 30, 1978, Under
special circumstances or hardship an ex-
tension of completion time may be
granted by the FmHA Administrator.

(d) The provisions of paragraph (b),
(b) (1), and (b)(2) of §1823.472 of this
Chapter as they pertain to the use of
grant funds to achieve a reasonable user
cost and to those users that may be con-
sidered eligible recipients of grant bene-
fits will not apply. All users being served
by the project, regardless of meter size,
may be considered in determining the

RULES AND REGULATIONS

amount of grant, except that projects
must primarily serve rural residents,
Grant assistance will be determined as
follows:
» - - - -

(7 U.S.C. 1989; delegation of authority by the
Sec. of Agrl., 7 CFR 2.23; delegation of au-
thority by the Asst. Sec. for Rural Develop-
ment, 7 CFR 2.70.)

Nore—The Farmers Home Administration
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Economic Impact Statement under
Executive Order 11821 and OMB Circular
A-107,

Dated: September 8, 1977,

James E, THORNTON,
Associate Administrator,
Farmers Home Administration.

|FR Doc.77-26036 Filed §-14-77,8:45 am]

Title 10—Energy
CHAPTER |—NUCLEAR REGULATORY
COMMISSION

Amendments to Chapter to Revoke or
Revise Certain Reporting Requirements

Correction

In FR Doc. T7-25074 appearing on page
43965 in the issue for Thursday, Septem-
ber 1, 1977, the amendment to §20.403
should read as follows: “2. Paragraph
(a)(4) of §20403 is amended by de-
leting '$100,000" and substituting there-
for ‘$200,000"."

CHAPTER II—FEDERAL ENERGY
ADMINISTRATION

1977 PRICE AND ALLOCATION
INTERPRETATIONS

AGENCY: Federal Energy Administra-
tion.

ACTION: Notice of interpretations.

SUMMARY: Attached are the interpre-
tations issued by the General Counsel of
the Federal Energy Administration
(FEA) during the period August 5
through August 31, 1977,

FOR FURTHER INFORMATION CON-
TACT:

Kathleen Willlams, Federal Energy
Administration, 12th & Pennsylvania
Avenue NW., Room 7132, Washington,
D.C. 20461 (202-566-2454).

SUPPLEMENTARY INFORMATION:
FEA interpretations issued pursuant to
10 CFR Part 205, Subpart F, are pub-
lished in the FEpERAL REGISTER from time
to time in accordance with editorial and
classification criteria set forth in 42 FR
7923, February 8, 1977,

In 42 FR 7923, FEA stated as follows:

The Interpretations published today are
altered from the form in which they were
originally Issued only in the following
respects:

(1) Material which 1s arguably confidential
under 18 U.S.C. 1805 (chiefly specific price or
supply data relating to the requesting firm's
business operations) has been deleted and re-
placed by x's;

(2) The inside address, subject line and
salutation have been deleted and replaced

by the following uniform data identification
headings:

To: (Pirm which submitted request for In-
terpretation or on whose behslf request for
interpretation was submitted);

Date: (Date Interpretation was issued):

Rules Interpreted: List of regulations, rul-
ings or statutory provisions construed in the
Interpretation):

Code: (Information Indicating (1) whether
the Interpretation was issued by General
Counsel/Washington (“"GCW") or Regional
Counsel, and the PEA Region concerned (e.g.,
“GCR(IV)"). (1) whether the Interpreta-
tion is a Price Interpretation (“PI") or Allo-
cation Interpretation (“Al"), or both, and
(i11) the generic subject or subjects (eg.
“Ciass of Purchaser,” "December 1 Rule")
discussed in the Interpretation): and

(3) NBnsubstantive Information included
as A matter of course ot the end of every
Interpretation (indicating, for example, by
whom and to what extent the Interpretation
may be relied upon, the procedure for appeal
of the Interpretation, and to whom coples of
the Interpretation have been sent) has also
been omitted,

These alterations were predicated on
the issuance of Interpretations in letter
format, and all Interpretations through
Interpretation 1977-27 were in fact is-
sued as letters. Beginning with Interpre-
tation 1877-28 (the first Interpretation
appended hereto) FEA has Issued Inter-
pretations under & new format in which
the Interpretation is an attachment to
a brief cover letter. This style permits
FEA to group in the cover letter all non-
interpretive remarks which used to be
found in the introductory and conclud-
ing paragraphs of Interpretations and
which need not be published in the Fro-
£RAL RecisteR, This format also permits
FEA to structure the interpretation
proper—the attachment to the cover let-
ter—in a manner appropriate for publi-
cation in the Frperar RecisTEr without
the need for alteration or other prepara-
tion (except for the deletion of any con-
fidential material).

Thus, subject to the single exception
just noted, the Interpretations published
today, including the interpretation num-
bers and data {dentification headings, are
published exactly in the form issued. Be-
cause the non-interpretive introductory
paragraph or paragraphs usually begin-
ning “This is in response to your re-
quest * * *" are now found in the cover
letter, the text of Interpretations as
published in the Recister will no longer
begin with such paragraphs but will con-
sist entirely of portions labelled “Facts,”
“Issue,” and “Interpretation.”

Except as indicated above, the editorial
and classification standards noted in 42
FR 7923 with respect to publication of
Interpretations remain unaltered.

FEA Interpretations depend for their
authority on the accuracy of the factual
statement used as a basis for the In-
terpretation (10 CFR 205.84(a) (2)) and
may be rescinded or modified at any time
(8 205.85(d) ). Only the persons to whom
Interpretations are addressed and other
persons upon whom Interpretations are
served are entitled to rely on them
(§205.85(¢c) ). An Interpretation is mod-
ified by & subsequent amendment to the
regulation(s) or ruling(s) interpreted
thereby to the extent that the Interpre-
tation is inconsistent with the amended
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regulation(s) or ruling(s) (§ 205.85(e)).
In addition, Interpretations are subject
to appeal. The Interpretations appended
hereto are published today only for gen-
eral guidance In accordance with the
reasons set forth in the FEA notice cited
above.

Issued in Washington, D.C., Septem-

ber 10, 1977,
g Eric J. Fyor,
Acting General Counsel,
Federal Energy Administration.
ArrExmx

No. To Data  Category

Mobil Ofl Corp.......... Aug. 5 Allocation.
IWDmmMCo. Aug. 9 Price

Richfield Co... Aug 10 Al'hco-m 4

an

Mobil Ol Corp.......... Aug. 12 Amjon.
Cook & Cooley, Ine. .. . A .

. R. England 0il
Gas Properties.

197728
197729
1977-30 Atlantio

1977-31
197732
9733 C

INTERFRETATION 1977-28

To: Mobil Ofl Corporation.

Date: August 5, 1077,

Rules Interpreted: §§ 205.2, 205.33(a), 21112
(e),211.13 (c) and (f).

Code: GCW—AI—“New"” Wholesale Pure
chaser-Reseller; Base Period Use, Ad-
Justments t0; Procedural Requirements.

FACTS -

Mobile Oil Corp. (“Moblle”) is the prime
supplier of motor gasoline for Ace Oil Co.
(“Ace™), a distributor in Chattanocoga, Tenn,
(a wholesale purchaser-reseller under the
Mandatory Petroleum Allocation Regula-
tions). Ace entered into an agreement with
the Atlantic Richfield Co. (“ARCO") to as-
sume ARCO's FEA-mandated supply obliga-
tlons for twelve retall motor gasoline sales
outlets (also classified as wholesale pur-
chaser-resellers under FEA regulations).
“Three-party sgreements™ executed by Ace,
ARCO and each of the twelve purchasers were
submitted to the FEA's Region IV Office for
approval, The agreements requested termina~
tion of the base period supplier/purchaser ro-
iationship between ARCO and the individual
purchasers and the substitution by an as-
signment of Ace as the new base period sup-
piler for the twelve accounts, The FEA
granted approval of the three-party agree-
ments by letters sent to esch of the twelve
purchasers over the perfod of February 17
through May 10, 1976. Each letter indicated
that ARCO had voluntarily relinquished its
supply obligation for the (ndividual pur-
chaser and that Ace had assumed the base
period supply obligation for that purchaser,

On June 1, 1976, Ace certified to Mobll pur-
suant to 10 CFR 211.13(f) for an adjustment
to its base period use to reflect the additional
supply obligation arising out of Ace's ngree-
ment to supply the twelve former ARCO ac-
counts. By letter dated June 14, 1976, Mobil
Ogreed to make the increased allocation of
gasoline avatlable to Ace without waiving any
of its rights.

ISSUE

The lssue presented for interpretation is:
(1) Whether & wholesale purchaser-reseller
Wwhich recelves FEA approval of termination
of 1ts base period supply relationship (in the
context of & three-party agreement approved
by FEA) 15 a “new wholesale purchaser™
under 10 CFR 211.12(e); and, (2) whether a
supplier who accepts the supply obligation to
Supply m “new wholesale purchaser” can
certify to its supplier for an upward adjust-

RULES AND REGULATIONS

ment of 1ts base period use as provided in 10
CFR 211.13(¢) (1).

INTERPRETATION

FPor the reasons set forth below, it has been
concluded that a wholesale purchaser-
reseller which receives FEA approval of ter-
mination of its base period supply relation-
ship in the context of an FEA approved
three-party agreement as described herein-
above is a “new wholesale purchaser' under
10 CFR 211.12(e). In sddition, the new sup-
pller for that “new wholesale purchaser-
reseller” can then certify to its supplier for
an upward adjustment of its base period use
as provided in 10 CFR 211.13(c) (1) to reflect
the sssumption of an additional allocation
obligation?

FEA spproval of the termination for the
bese period supply relationships between
ARCO and the twelye retall gasoline sales
outiets was required by 10 CFR 211.9(2) (1).
That section provides:

Unless otherwise provided in this part or
directed by FEO, the supplier/wholesale pur-
chaser-resellor relationahips defineq by spe-
cific dates or base periods or otherwise im-
posed pursuant to this part shall be maln-
tained for the duration of the Mandatory
Petroleum Allocation Program and msy not
be walved or otherwise terminated without
the express written approval of FEO.

By requesting and recelving FEA approval
of the termination, ARCO was relleved of the
supply obligation of the twelve purchasers
and the purchasers then had no base period
supplier and were therefore “new wholesale
purchasers" under the express language of 10
CPR 211,12(e). That section provides, In
relevant part, as follows: -

(e¢) New wholesale purchasers. Wholesale
purchasers which do no have base period
suppllers and wholesals purchasers whose
base period suppliers are unable to supply
them with sufficlent amounts of an allo-
cated product shall be supplied as provided
in this paragraph.

Such “‘new wholesale purchasers may ob-
tain FEA approval, in the form of an as-
signment, for the establishment of & new
supplier/purchaser relationship with a dif-
ferent supplier, as provided In 10 CFR 211.-
12(e) (2) (1) :

Wholesale purchaser-resellers without &
base period lier or & new supplier as
provided In §211.10(e)(1) must apply to
mtorlullﬂxnmmttoltupplhtlnd
for assignment of base period volume In
acoordance with Subpart C of Part 205 of
this chapter.

Bubmission of the so-called three-party
Agreements was the vehicle in this case by
which the twelve wholesale purchaser-resell-
ers, having simultaneously terminated their
relationship with ARCO, sought under
§211.12(e) (2) (1) to obtali assignment to
Ace. When FEA approved the three-party
agreement, Ace became the supplier for the
twelve wholesale purchaser-resellers.

In light of its new and increased supply
Tresponaibilities to the twelve wholesale
puMAeomght.nmmopr-
ply from Mobll. Pursuant to the provisions
of 10 CFR 211.13(c)(1), s wholesale pur-
chaser-reseller, such ns Aco is entitled to
An sutomatic adjustment £o its base period
uso level “whenever (1) 1t is notified pursu-
ant to § 205.36(d) of an assignment to sup-
Ply & now wholasale purchaser * * ** That
section further provides that the amount
of the adjustment shall be “equal to the in-

'FEA Interpretation 1975-50, issued Janu-
ary 3, 1975, is not dispositive of the issue In
this case because 10 CFR 211.13(¢c) In its
present form was not in existence at the time
of the issuance of that interpretation.
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creases in the allocation entitlements which
the wholesals -reseller is to sup-
ply.” Mobll is Aces base period supplier.
Therefore, Mobi! is obligated under the pro-
vislons of 10 CFR 211.13(c)(1) to supply
Ace with additional motor gasoline In a
volume which is equal to the aggregate
amount which Ace Is obligated to supply to
the twelve wholesale purchasers acquired
under the taree party agreements approved
by FEA.

You have also contended In your request
that Mobil Is an aggrieved party as defined
in 10 CFR 2052 with regard to FEA's ap-
proval of the three party agreements and
assignment of Ace as the base period sup-
plier for the twelve accounts. As an ag-
grieved party within the contemplation of
FEA procedural regulations you contend that
FEA’'s approval of the three party agreements
described hereinabove was not in conform-
Ance with the notice requirements specified
in 10 CFR 205.33(a), In connection with
assignments of new purchasers, that sec-
tion provides:

The FEA shall serve notice on any person
readlly identifiable by the FEA ss one who
will be aggrieved by the FEA action and may
serve notice on any other person that writ-
ten comments regarding the application for
assignment will be accepted If flled within
10 days of service of the notice; or may de-
termine that notice should be published In
the Froeral Reoistem.

For the purposes of FEA administrative
procesedings, the term “aggrieved” is defined
in 10 CFR 2052 as “a person with an in-
terest sought to be protected under the
FEAA, EPAA or Proclamation No. 3279, as
amended, who Is adversely affected by an or-
der or interpretation lssued by the FEA or
a State Ofice.”

Mobll Is within the scope of the defini-
tion of the term “aggrieved" with respect
to the orders issued by FPEA Regton IV as-
signing Ace as the base perlod supplier of
the twelve accounts. This assignment ns has
been described herelnabove has the ulti-
mate effect of increasing Mobil's supply ob-
ligations to Ace. As pointed out in your re-
Quest, Increases In Mobil's supply obliga-
tions could cause a disruption in the com-
pany’s supply and distribution system to the
detriment of all of Mobil's accounts and
could adversely affect Moblil's position as &
marketer In the petroleum Industry. There-
fore, Mob!l s & party with interests sought to
be protected under Section 4(b)(1) of the
Emergency Petroleum Allocation Act of 1873
as amended,

Mobil was also “readily identifiable"” by the
FEA 35 a party which would be aggrieved by
the transfer of supply obligations because
Ace was identified ns a Mobil distributor in
the three party agreements submitted to
FEA. Accordingly, Mobll should have been
treated as an aggrieved party and given notice
of the action.

In general when FEA falls to comply with
monoumuquutmannmlu\nngmmn-
ment order and the fallure to do 50 is raised
lnstlmolylndpmpcrmmnuonlppou.
the order will be reversed and vacated. See
Texaco, Inc., 3 FEA § 80,664 (June 29, 1076).
However, it appears from the facts contalned
in your submisalon and set forth below that
Mobll, having recelved actual notice of the
FEA orders discussed herein, falled to appeal
these orders.

As Indicated in your submission, Mobi! re-
Quested clarification of 10 CFR 211.13(¢c)
from Region IV with regard to the three party
agreements hereinabove described on March
2, 1976, and Mobil recelved a reply from the
FEA Regional Office on March 24, 1976. In
addition, Ace certified to Mobil for an in-
crease In its base period volume reflecting
all of the newly acquired accounts on June
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1, 1976. It is evident that Mobl]l had actual
notice both of the submission of the three
party agreements and the subsequent ap-
proval of them by FEA as early as March
1976, but falled to appea] the orders within
gg;:my day period provided for in 10 CFR
In the event the application of 10 CFR
211.13 conslstent with this interpretation may
result in serious hardship or gross inoquity,
Mobll may file an “Application for Excep-
tion" In sccordance with the procedures set
forth in Subpart D of 10 CFR Part 205.

INTERPRETATION 1877-29

To: Peerless Distributing Company.

Date: August 0, 1977,

Rules Interpreted: §§ 21231, 21281, 21291.

Code: CCR(V)—PI—Pirm, def; Refiner, def;
Reseller, def.

v
FACTS

Peerless Distributing Company (“Peerless™)
i5 & Michigan company engaged in the pur-
chase and resale of various petroleum prod-
ucts. It is owned 100 percent by members of
the Fleischman family (the family consisting
of the father, mother, son, two dsughters,
and son-in-law). Members of the same family
also own 100 percent of a second firm en-
gaged in reselling petroleum products, Pe-
troleum Speciaities, Incorporated (“Pe-
troleum Specialties”) and two refineries,
Lakeside Refining Company (“Lakeside”) and
Crystal Refining Company (“Crystal”).

Peerless 1s both a purchaser from and sup-
plier to the other Flelschman-owned com-
panies, Peerless spproximately 30
percent of {ta product from Orystal and
Lakeside. Peerless files its own federal and
state Income tax returns, and claims that it
has traditionally operated as a completely
independent entity. Peerless also maintains
its own Inventories and claims to establish
prices separately from the other family held
companies.

ISSUE

May Peeriess be treated as a separate en-
tity under the Mandatory Petroleum Price
Regulations (“Price Regulations') or must
it be considered ns part of an integrated
“firm" slong with Petroloum Specialties,
Lakeside, and Crystal? If it must be treated
as part of an integrated “firm", must the
regulations for refiners, 10 CFR 2128], et
seq., be applied to its business activities?

INTERPRETATION

The definition of "Arm" in 10 CFR 21231
provides that the Federal Energy Adminis-
tration (“FEA") “may, in regulations and
forms issued under this part (212), treat as
a firm: (1) A parent and the consolidated
and unconsolidated entities (if any) which it
directly or indirectly controls, (2) a parent
and its consolidated entities, (3) an uncon-
solidated entity, or (4) any part of & firm."”

FEA regulations provide that with regard
to both refiners and resellers, & “firm™ will
include any consolidated or unconsolidated
entities which it directly or indirectiy con-
trols. For refiners, under Subpart E of Part
212, 10 CFR, “firm" is defined in § 21232, as
“a parent and the consolidated and uncon-
solidated entities (If any) which It directly
or indirectly controis.” As for resellers under
Subpart P of 10 CFR. Part 212. FEA In an
amendment to § 21292, effective May 1, 1976,
expressly defined “seller” as “a parent and
the consolidated and unconsolidated entities
(if any) which It directly or indirectly con-
trols” In issuing this amendment FEA
pointed out that this express definition “con-
forms to prior Interpretations that "seller' as
used in Subpart F, is the same as ‘firm" as
defined in Subpart E of Part 212, 10, & par-
ent and the consolidated and unconsolids
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entities (if any) which it directly or indi-
rectly controls.” (41 FR 10110, May 10, 1876).

One of the purposes of defining a firm in
this manner is to guard against the possi-
bility of a firm improperly magnifying allow-
able costs through Intracorporate sales or
transfers of products at prices reflecting a
margin of profit added to each sale or trans-
fer within the firm. Using the “control" con-
cept, the costs which can be passed through
are the costs to the "firm," assuring only &
doliar-for-dollar passthrough of actual costs
incurred by the “firm" concerned.

If direct or indirect control exists botween
entities, they must be included in the “firm."
Peerloss argues that it operates on & coms-
pletely independent basis from the other
family-owned companies and therefore no
“control” exists. But in PEA Interpretation
1975-32 (42 FR 20722, May 10, 1077), FEA
made clear that control is determined by
possession of the power to control and not
the actual exercise of that power. FEA ex-
plained that the issue of control must be
decided on objective as well as established
criteris, A decision 85 to the issues of con-
trol “which would depend upon a judgment
by FEA regarding the degree of * * * actual
supervision of * * * day to day operations
and which might be subject to review ac-
cording to the changing coircumstances of
managerial intervention * * * would de
both administratively unfeasible and too ar-
bitrary and indefinite to permit coherent
application of the price and allocation regu-
Iations * ¢ *"

Power to control a company must be in-
ferred from 100-percent ownership and the
power to control all of the companies must
be interpreted from the common ownership
within the same family. Cost of Living
Councll ("CLC”) Phase IV and FEA regula-
tions include the definitions of “parent and
its consolidated entities” and “unconsoli-
dated entity" the qualification that an indi-
vidual “shall be deemed to control a Airm
which is directly or indirectly controlied by
him or by his father, mother, spouse, chil-
dren or grandchildren.” 6 CFR 15031 and 10
CFR 21231.

The ownership and thus the power to con-
trol sll four of the Flelschman-owned com-
panies lles within the members of the same
family. Peerless statos In its request that it
*is controlled by persons who also own Lake~
side, Crystal, and Petroloum Speclalties,” FEA
must treat all four companies as one “firm."

Which Subpart of Part 212 should be
applicable to the “firm.,"” which is engaged
in both refining and reselling operations?
Section 21281, under Subpart E, the re-
finer regulations, states that:

“This subpart applies to each sale of a
covered product which is purchased or re-
fined by & refiner, except as provided In Sub-
parts Fank K."

Section 212.01, under Subpart F, the re-
seller and retaller regulations, states that:

"¢ & ¢ Por purposes of this subpart, “re-
seller” Includes any entity of a refiner (other
than an entity that operates in Puerto Rico)
that 15 engaged in the business of purchas-
ing and reselling covered products: Provided,
That the entity does not purchase more
than 5§ percent of such covered products
from the refiner including any entities that
it directly or indirectly controls: And pro-
vided further, That the entity has consist-
ently and historically exercised the exclu-
sive price authority with respect to sales by
the entity."

FEA Interpretation 1977-8 (42 FR 17100,
March 31, 1977) explained that:

e & ¢ the regulations make it clear that
Bubpart B applles to all sales of & “re-
finer" except as provided in Subpart F, and
the only exceptions under Subpart ¥ are: (1)

Refiner resales of crude ol * * * and (2)
an entity of a refiner that Is engaged In
purchasing and reselling covered prod-
ucts * * * only If that entity (a) purchases
no more than five percent of such covered
products from the refiner (“including any
entities that it directly or Indirectly con-
trols"”), and (b) has consistently and his-
torically exercised exclusive price authority
with respect to its own sales.”

Peerless admits that It purchases approxi-
mately 30 percent of {ts product volume from
Crystal and Lakeside. It therefore falls to
qualify for treatment as & reseller under
the “5 percent rule” of §21201. Since under
§ 21281 all refiner activities are regulated
under Subpart B, except with respect to that
part of a refiner, if any, which meets the ex-
ceptions outlined in $2129]1, the family
owned “firm" must be treated ns a refiner
under Subpart E of the Price Regulations.

Peerlesy alro claims that FEA has allowed
“companies, which otherwise meet the regu-
Iations definitions of one firm, to continue
to operats as separate entities for the pur-
pose of calculating the maximum, permls-
sible selling price for each.” FEA's Office of
Exceptions and Appeals, has under certain
circumstances, allowed such separate treat-
ment. A request for interpretation is not the
proper forum for Peerless to s=ek such relief
An exception from the requirements of the
Price Regulations would have to be sought
under the procedures of Subpart D of 10 CFR
Part 205.

INTERPRETATION 1077-30

To: Atiantic Richfield Company.
Date: August 10, 1977,
Rules Interpreted: §§211.67(d)(2), 21253

().
Code: GCW—AT, PI—Export Sales Deduction
FACTS

Atlantic Richfield Company (“ARCO") Is
& refiner subject to the Mandatory Petroleum
Price and Allocation Regulstions, 10 CFR
Part 211 and 10 CFR Part 212,

ARCO produces non-bonded aviation jet
fuel and then sells volumes of such fuel to
a domestic purchaser intending to uplift
it on international filghts departing from
the United States. The purchaser certifies
to ARCO that certaln of such volumes are for
export.

ISSUE

All sales of non-bonded avintion fuel to be
consumed on international Nights departing
from the United States export sales for pur-
poses of the export sales deduction set forth
in § 211.87(d) (2), when the purchaser cer-
tifies that the volumes sold are for export?

INTERPRETATION

Bection 211.67(d) (2) states:

The volume of & refiner’s crude oil runs to
stills In a particular month for purposes of
the calculstions in paragraph (a) (1) of this
section and the calculations for the national
domestic crude ol supply ratio shall be re-
duced by that refiner's volume of export
sales under § 212.53 of Part 212 of this chap-
ter in that month of refined petroleum prod-
ucts (including aviation fuels =as defined
in §211.142 of this part, but excluding re-
fined jubricating olls) and residual fuel oll,
fncluding sales to a domestic purchaser
which certifics the product is for expori,
* * ¢ (Emphosis added.)

Section 211.67(d) (2) expressly refers to the
provisions of § 212.53 to define the scope of
those export sales which are required to be
deducted from ARCO's crude oil runs to
stills. Section 212.53(c) specifically deals with
the question of non-bonded aviation fuel by
providing that:
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Non-bonded aviation fuel uplifted in the
United States for international flights de-
parting from the United States shall not be
considered as export for purposes of this part,

Therefore, & purchaser’s certification to
the contrary notwithstanding, sales of non-
bonded aviation fuel uplifted in the United
States for international flights departing
from the United States are not export sales,
and consequently should be f{ncluded in
ARCO’s crude ol runs to stills for purposes
of the export sales deduction set forth In
§211.67(d) (2).

INTERPRETATION 1977-31

To: Mobil Ol Corporation.

Date: August 12, 1677,

Rules Interpreted: §§ 211.51, 211,67,

Code: GCW—AI—-Crude Oll, def.; Entitle-
ments Program.

FACTS

Mobil Ofl Corporation (*“Mobil"”) is plan-
ning to import liquid hydrocarbons (“lq-
uids™) produced at the Arun fleid in Indo-
nesia, Facilitles designed to produce, treat
and liquify natural gas are currently under
construction at the field. Upon completion
of the plant facilities 600 MM SCF per day
of liguified natural gas ("LNG”) will be pro-
duced and a substantial volume of liquids
will be avalable at the plant.

The facliities belng constructed at Arun
are designed to become operational in stages.
Liquids will be recovered from the produc-
tion facllities In an interim operation and
will be available for loading for expoart In
September of 1977. The Arun gas plant is to
become operational in mid-1978.

The liquids produced at Arun in the in-
terim operation will be derived from well-
head condensation which has been reduced
to ambient conditions h retrograde
condensation (the formation of lquids from
gas through reduction of pressure). The
Arun wellhéad conditions are such that the
gas produced Is at high pressure and temper-
ature (5,000 pal; 340 F) and contains & sig-
nificant volume of liquid. Due to the high
pressure of the gas and in order to obtain
complete recovery of the liquids, four stages
of separation by retrograde condensation or
“fMashing" (separation of liquids from gas
by reduction of pressure) will be used. The
liqulds are frst separated at 1150 pounds
per square Inch ("ps.l."”) and then pumped
20 miies to lquid recovery facilities near the
marine loading terminal. Two additional
fiash stages will then be employed to reduce
the pressure to 200 psi. and 60 ps.l. respec-
tively, The vapor phase from these stages will
be utlized as fuel and the excess fiared.

After these two fiash stages, the stream s
discharged at 41° F because of the thermo-
dynamic cooling effects of the condensation.
The stream is then through a steam
exchanger to beat the liquid to 174° ¥ and
reflashed at atmospheric pressure. The final
flash step further reduces the volume of re-
covered liquid and results In stable liquids
At ambient conditions.

ssue

Are the ligquids recovered from gas
duction at the Arun fleld in Indonesia
through tion by retrograde condensa-
ton at an Interim facility and imported to
the United States by Mobll for use as feed-
ftock in domestic Refineries “lease conden-
fate" and thus within the definition of crude
oll in 10 CFR 211.51 and eligible for inclu-
dlon in the volume of crude oll runs to stills
for p 5 of the entitiements program
set forth 10 CFR 211677

INTEAPRETATION

For the reasons set forth below, it has been
concluded that the liquids recovered from
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the gas production at the Arun field in Indo-
nesia through an interim operation pending
completion of A gns processing plant by
means of retrograde condensation and im-
ported to the United States by Mobll quailfy
as "lease condensate” and are thus within
the definition of crude ofl in 10 CFR 211,51
and eligible for Inclusion in the entitiements
program, 10 CFR 211.67.

Crude oil is defined in 10 CFR 21151 as
follows: * * * a mixture of liquid hydrocar-
bons fncluding lecse condensafe that exists
in natural underground reservoirs and re-
malins liquid at atmospheric pressure after
passing through surface separating facilities.
(Emphasis added.)

The term "lease condensate” does not have
a uniform definition in the petroleum Indus-
try. Generally, condensate refers to the
heavier liquid hydrocarbon portion of natural
gas In the underground reservoir which s
mechanically separated from natural gas as
a Hquid through a process of retrograde con-
densation, involving pressure reduction, and
sometimes accompanied by a reduction In
temperature as well. Condensate separated
from natural gas by conventional leass sepa-
ration facilities (“surface separators” (at the
wellhead, or by o single mechanical soparator
(“feld facllity™), located centrally and serv-
icing two or more wells, is typically referred
to as "lease condensate.” Condensste which
1s separated from natural gas at gas process-
ing plants, for example, at the inlet side
of a gas processing plant, is referred to as
“plant condensate.” For the purposes of
FEA's price regulations (10 CFR, Part 213,
Subpart D), condensate, wherever recovered
(lease, field or plant) is considered as crude
oll and priced sccordingly. (See 40 FR 40810,
September 4, 1975). ‘However, for the pur-
poses of the allocation regulations (10 CFR
Part 211) only lease condensate Is included
in the definition of crude oll.

The liquids recovered from the Arun field
are lease condensate because they are re-
covered by mechancial separation after retro-
grade condensation in a process comparable
to recovery at the lease or at flield facilities
Additionally, they remain liquid at normal
atmospheric pressure and thus fall within
the definition of crude ofl In 10 CFR 211.51.

As Mobile pointed out in its request, the
condensate recovery process doea differ from
the general method of recovery of lease con-
densate In two ways. First, the condensate
facilities span an area of twenty miles and
socond, the liquids are reheated in the final
stage prior to marine shipment,

The fact that the condensate facilities
£pan an area of twenty miles does not alter
the conclusion that the basic method of re-
covery In this case Is comparable to the do-
mestic recovery of lease condensate, After the
first separation, the liqulds are transported
twenty miles s0 that further recovery can
take place near the marine loading terminal.
As you Indicated, stabilizing the liquid at
8 location near the loading port offers the
efliciency of being able to use the low pres-
sure off-gas as fuel. Carrying the flash stages
out at the lease would require flaring of this
low pressure gas. The completion of the

pro- - condensate recovery at the loading port does

not change the basic method of recovery of
the liquids, Furthermore, the condensate re-
covery during the interim operation is not
associated with a gas processing plant, There-
fore, the distance involved in the Arun in-
:'run operation is not a distinguishing fac-

The second difference, the fact that, unitke
the normal of lease condensate,
the liquids at the Arun Interim operation
are reheated in the final stage prior to
marine shipment, does not detract from the
classification of this material as lease con-
densate. The reheating does not affect the
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compaosition of the condensate, but only, as
pointed out in Mobil's submission, enhances
the separation of the ligquids and substan-
tially reduces the volume of the material
recovered. This heating process {s not equiva~
lent to o fractionation process,

Finally, classification of the Arun con-
densate as Jeass condensate and therefore
crude ofl under the definition of that term
in 10 CFR Part 211 will allow the conden-
sate to be Included In Mobil's crude oil re-
celpts as imported crude ofl for the purposes
of the entitlements program. That program
seeks to reduce to s competitive range dis-
parities In refiner’s feedstock coats resulting
from the fact that some refiners have greater
access to price controlled domestic crude
oll whereas other refiners are more depend-~
ent on higher priced Imported crude oil
The Arun liquids are In all respects the
equivalent to forelgn crude oll, they are ob-
tained at a price equivalent to foreign crude
ofl and will be used as refinery feedstock In
Mobll's domestic refineries,

INTERPRETATION 1077-82

To: Cook & Cooley, Ine.
Date: August 20, 1977.
Rules Interpreted: § 211.13(¢).
Code: OGC(IX)—Al-—Adjustments to Base
Period Use,
TACTS

Cook & Cooley, Ine, (“Cook & Cooley")
s a distributor of Texaco branded motor gas-
oline for independently operated Texaco re-
tall sales outiets in the Los Angeles basin
area, and 15 a wholesale purchaser-reseller
within the contemplation of FEA regulations,
Cook & Cooley did not begin to supply sev-
ernl of these retall outlets untfl the Iatter
part of 1972, after the operators had ter-
minated supply relationships with other dis-
tributors. Therefore, the base period respon-
sibility to supply these retail outlets, under
FEA allocation regulations, was with Cook
& Cooley for the latter months of 1972 and
with other suppliers for the preceding
months of 1072.

Prior to March 1, 1876, Cook & Cooley re-
celved notification from two of these retall
outlets that they had elected to doslgnate
Cook & Cooley as thelr sole base period sup-
plier In accordance with the provisions of
10 CFR 211.105. The election by these retall
outlets placed an additional supply obliga-
tion of approximately 1.67 milllon gallons
of gasoline annually on Cook & Cooley, Inc,

1SSUE

The issue presented for interpretation Is
whether Cook & Cooley, as a wholésale pur-
chaser-reseller, Is entitled to an automatic
adjustment to its base perlod use under 10
CFR 211.13{c) to refiect the Increased sup-
ply obligation resulting from the designa-
tion of Cook & Cooley as the sole base period
supplier to certain of its purchasers pursuant
to 10 CPR 211.1058.

INTERPRETATION

For the reasons set forth below, it has been
conciuded that Cook & Cooley, &8 a wholesale
purchaser-reseller, {5 not entitied to an auto-
matic adjustment to its base period use
under the provisions of 10 CFR 211.13(¢) for
increased supply obligations resulting from
the designation of Cook & Cooley as the sole
base period supplier pursuant to 10 CFR
211.105,

When Initially promulgated on January 185,
1974, the general provistons of 10 CFR Part
211, Subpart A, required each suppller to sup-
ply all retall outiets which purchased or ob-
tained allocated product from that supplier
during the base period. The supplier/pur-
chaser relationship so established could not
be walved or otherwise terminated without
the express written anproval of the FEA On
October 3, 1975, 10 CPR 211,105 was amended
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(40 FR 47477, October 9, 19756) to permit a
branded independent marketer with two or
more base period suppliers during a calendar
year corresponding to a base period to desig-
nate its supplier as of December 1972 as its
sole supplier for the entire base period. The
relevant part of the amended rogulation
(§211.1056 (b) and (c)) establishes that:

(b) * * * A wholesale purchaser-reseller of
motor gasoline which terminates a suppller/
purchaser reistionship pursuant to this
paragraph may by no later than February 29,
1078, designate its supplier as of December
1072 as the base period supplier for all peri-
ods during a calendar year which corre-
sponds to base periods and during which the
purchaser was entitled to an allocation from
the terminated base period suppller(s). This
designation may be made once and shall be
for the duration of the Mandatory Petroleum
Allocation Program unless otherwise ordered
by FEA pursuant to Part 205 of this chapter,

(¢) A wholesale purchaser-reseller of motor
gasoline which designates a base period sup-
plier pursuant to paragraph (b) of this sec~
tion shall provide written notice to the ter-
minated base perlod supplier(s) and to the
designated suppller at least twenty (20) days
prior to the beginning of the first period
corresponding to a base period affected by the
termination * * * The designated base period
supplier shall begin dellveries reflecting its
increased supply obligation, if any, to the
wholesale purchaser-reseller pursuant to
paragraph (d) of this section starting with
the first period corresponding to a base peri-
od after receiving the notice from the whole-
sale purchaser-reseller required by this
paragraph (c).

The change to a single deslgnated base
period supplier did not require formal action
or issunnce of orders by the FEA. As indicated
above, the only afirmative action required to
effectuate the change was the wholesale pur-
chaser's notification in accordance with the
reguiatory provisions within the prescribed
time period. Subsequent to February 20, 1076,
this option is no longer avallable.

The preamble to 10 CFR 211.105, as
amended, stated with reference to the in-
g:a:od obligstions of designated suppliers

The of Part 205 with respect to
sssignments, adjustmments and exceptions
should provide adequate means of relief in
those few Instances where designated sup-
pliers need to obtaln edditional suppliers of
motor gasoline to meet their requirements,

It 15 also significant to note that 10 CFR
211.13(¢c) (1), which was last amended on
October 8, 1975 subsequent to the October 3,
1975 amendment to 10 CPR 211.105, specif-
ically limits adiustments to & wholesale
purchaser-reseller's base period use to those
situations in which it has been:

¢ & * potified pursuant to § 206.36(d) of an
assignment to supply a new wholesale pur-
chaser; or * * * notified pursuant to § 20526
(¢) of an sdjustment ted pursuant to
§211.12(h), $211.13(e), §211,1235(b) or
§211.145(b) to the base period use of =
wholesale purchaser entitled to receive an
allocation from that wholesale purchaser-
reseller * * ¢,

Thus, no provision was made in the FEA
allocation regulations to permit automatis
upward base period use adjustments for a
supplier to refiect the increased supply obli-
gations resulting from a wholesale purchas-
er's exercise of the option to designate a sole
:’u‘“ o:erwd supplier pursuant to 10 CFR

INTERPRETATION 1977~83

To: C. R, England Oil & Gas Properties.
Date: August 31, 1977.

Rules Interpreted: §§ 21272, 212.131.
Code: GOW-PI—Certification.
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FACTS

1. C. R. England Ofl & Gas Properties (“C.
R. England”) is s producer of domestic crude
oll subject to the Mandatory Petroleum Price
Regulations of 10 CFR Part 212,

2. Triton Oll & Gas Corporation assigned
to C. R. England, effective May 31, 1973, oll
and gas leases to Lots 20, 21 and 22 In the
Saratoga Field, Hardin County, Texas. As
assignee, C. R. England 1s the sole producer
of crude oll from those lots, For the purposes
of this interpretation, each of Lots 20, 21 and
22 shall be considered a “property” as that
term is used in 10 CFR 213.72 and 212.131.

3. Producers Monthly Report Forms P-1,
filed by Triton Oil & Gas Corporation and by
C. R. England with the Rallroad Commission
of Texas, show that the crude oll produced
und sold from Lots 20, 21 and 22 for the pe-
riod June 1, 1973 through June 30, 1975 ex-
ceeded the base production control level
("BPCL") for each property.

4, C. R. England did not make a certifica-
tion pursuant to FEA regulations of crude
oil produced and sold from these properties
during this period.

5. On November 24, 1975, Sun Oll Com-~
pany (“Sun*) paid C. R, England for crude
oll Sun had purchased from the three lots
a 1973 and 1974. That payment re-
flected, for Lots 21 and 22, the “old crude oll"
price, According to C. R. England, Sun ad-
vised C. R. Engiand at that time that the
“new crude oll” price could not be paid on
Lots 21 and 22 because the necessary certifi-
cations as to 1072 production had not been
filed in 1978, In addition, C. R. England
alleges that Sun asserted that it was pre-
cluded from paying the “new crude oil™ price
to C. R. England because such a payment
might be & “retroactive price increase” barred
under 10 CFR 212.1(c) (1) of FEA regulationa,

6. C. R. England takes the position that it
should be relleved of its burden of com-
pliance with respect to certification under
10 CPR 212.131. It points out that It made &
“timely and diligent” Inquiry of Sun in
October 1973, regarding Sun's faflure to send
to C. R. England the proper certification
forms, and that, In response, Sun employees
made verbal statements to C. R. Engiand
claiming it was unnecessary to provide any
certification forms at that time because the
proceeds of crude oil produced and sold from
these lots were being held in suspense pend-
ing resolution of certain title problems con-
nected with lands covered by the oll and gas
leases to Lots 20, 21 and 22,

7. C. R. England urges that the burden of
compliance with certification procedures was
shared by Sun, C. R. England alieges that, in
any event it could not have issued written
certification because it did not receive from
Sun the correct forms for Lots 20, 21 and 22,

ISSUR
The issue presented for conalderation s

whether a producer may sell volumes of .

crude oil as “new crude ofl" as defined in 10
CPR 21272 when that producer falled to
certify that such volumes qualify as “new
c;udo oll" as required in 10 CFR 212.131(a)
(2) (1).
INTEAPRETATION

For the reasons set forth below, it has boen
coneluded that a producer that falls to cer-
tify crude oll as “new crude oll" as required
fn 10 CPR 212.131(a) (2) (1) within the con-
secutive two-month period immediately suc-
ceeding the month In which the crude oll is
produced and sold cannot charge the “new
crude oll" price for such crude ofl because
the crude oil does not qualify as “new crude
oll" pursuant to the definition In 10 CFR
21273,

With reference to “new crude oil" 10 CFR

212.72 provides in pertinent part that it:

(8) shall not * * * include any number
of barrels not certified as new crude oll pur-
suant to the provislons of §212.181(a) (1)
within the consecutive two-month period
{mmedlately succeeding the month in which
the crude ofl 1s produced and sold, except
where such recertification is explicitly re-
quired or permitted by FEA order, interpro-
tation, or ruling?

10 CPR 212.131(a) (2) (1) provides that:

(1) With respect to each sale of crude oil
from a property which has not qualified as
a stripper well property, the producer shall
certify In writing to the purchaser the num-
ber of barrels of new crude ol and the num-
ber of barrels of old crudeoll * * *,

10 CFR 212.131 clearly states that a pro-
ducer shall certify, and that the certification
shall contaln certaln information. This sec-
tion does not say a producer “ought to" or
“ghall, when practicable” certify, FEA be-
lleves that Its certification, requirementa
must be strictly construed in order Lo Insure
price reliability and stabllity and to mini-
mize disputes between producers and pur-
chasers with respect to prices charged for
crude oll sold.

The certification requirements have
svolved from the rule originally adopted by
the Cost of Living Council on August 17,
1973 which required producers which
charged a price in excess of the celling price
to certify In writing to the purchaser in each
gale: (1) The celling price of the crude oil;
(2) the amount of new crude oil; and (3)
the base production control level (8 CFR
150.354, 38 FR 22536, August 22, 1973). The
requirements wers substantially continued
oy FEO In 10 CPR 21274(c) (39 FR 1924,
January 15, 1974). In a rulemaking Issued
on August 20, 1974 (39 FR 31622, August 30,
1074). the certification requirements of 10
CFR 212.74(¢c) were redesignated as 10 CFR
212.131, and amended to require each pro-
ducer and each seller of domestic crude oil to
certify in writing to the purchaser, with re-
sbect to each sale: (1) The celling price (in
first sales): (2) the amount of stripper well
lease crude ofl; (3) the amount of new crude
0'l; (4) the amount of released crude oil; and
(5) the amount of old crude oll. On Novem-
ber 20, 1074, 10 CFR 212:131 was amended to
provide that the certification requirements
A3 to & first sale of domestic crude oll may
be satisfled by a one-time certification as
to the BPCL for each month of 1972 for
the particular property (39 FR 42246, De-
cember 4, 1874).

Effective March 23, 1975 (40 FR 28447, July
7. 1975), FEA amended the definitions of
“new crude petroleum” and “released orude
petroleum™ in 10 CFR 21272 to exclude the
volumes that were not certified as new and
released crude petroleum within the two
month period immediately following the
month in which the petroleum was first
produced and sold. The July preamble made
it clear that volumes of crude oll, other than
stripper well crude ofl, produced and sold
prior to January 1975 could be certified as
new or released only until March 23, 1075
All volumes of crude oll produced and sold
in January 1975 or thereafter are clearly
subject to the two month restriction in order
to qualify as “new’ or “relessed" domestic
crude petroleum. 10 CFR 212.131 was sub-
sequently amended to require new certifica-
tions for first sales of all domestic crude oll

* Although the definition of “new crude
oll” only refers to 10 CFR 212.181(a) (1). it
is Intended to encompass the certification
requirements of 10 CFR 212.131(8) (2) ns
well. The definition was inadvertently not
changed to conform 1O subsequent amend-
ments to the certification requirements, but
will be revised by technical amendment 10
refiect those changes.
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within the two month period following the
month of production and sale (41 FR 37309,
September 3, 1978) .

Thus, prior to March 23, 1875, FEA price
regulations contained no expliclt time re-
strictions on the certification of first sales
of domestic crude oll, Sun was therefore cor-
rect In 1ts mssertion to C. R. England In
October of 1973 that certification of the
1972 production was not necessary st that
time. However, for crude oll produced and
sold in January 1975 or thereafter, certifica-
tion within the two-month period following
the month in which such volumes were pro-
duced and sold ia necessary in order for such
crude oll to quality as “new crude oil" It
1s an established principle of law that A
firm’s ignorance of its obligations under fed-
eral law does not constitute a justification
for nonconformance with such laws. C. R.
England has an affirmative obligation to be
cognizant of, and conform to, the require-
ments of PFEA regulations. Sece Carlos R.
LeMer, 2 FEA § 80,640 (July 18, 1075); Belco
petroleum Corp. 3 FEA §83,136 (May 12,
1078), Since C. R. England falled to certify
the volumes of crude oil produced and sold
within the two-month period specified In the
regulations, the crude oll does not qualify
as "new crude oll."

The definition of “new crude ofl" (10 CFR
212.72) does permit, as noted above, the re-
certification as new and relessed crude oll of
volumes of crude oll initially certified as
old crude oil, where such recertification is
required or permitted by FEA order, inter-
pretation or ruling. This provision is in-
tended to provide for the possibility that
certain volumes of crude ofl treated as oid
oll may subsequently become eilgible for
troatment as new or released crude oll by
virtue of later administrative action. This
provision 1s not applicable in the circum-
stances presented here because the classifi-
catlion of the crude oll as "old crude oll" is
the result of the fallure of C, B. England
to certify the crude oll in a timely manner
snd not the result of administrative action.

C. R. England contends in its request that
the reason for its fallure to file the certincas
tion of the amount of base production con~
trol level crude oll production is because
Sun, the purchaser of the crude oll, did not
request the certification. The regulations,
however, explicitly require certification by
the producer., The following passage from
the preamble of the August 26, 1976 “Clari-
fications to Mandatory Petroleum Price Reg~
ulations Applicable to Domestic Crude O™
f41 FR 36171) emphasizes that the duty to
file certification forms in nccordance with
FEA regulations attaches to the producer, not
to the purchaser,

* * * |I)¢t should be noted that It has
beens the practice among many purchasers
and producers for the purchaser Lo prepare
the certification and send it to the producer
for completion and authentication and re-
turn to the purchaser. FEA has no objections
to this practice to the extant that jt permits
Any large purchaser to help to relleve the
certification burdens on a small producer.
However, the certification responsibility must
in every case rest ultimately with the pro-
ducer. (Id, st 38183, emphasts added.)

In addition, 10 CPR 21231(d) expressly
provides that “[njo firm may sell domestic
crude oll unless it provides the certification
required by this section.” In this regard, FEA
Stated In the August 26 rulemaking that

[t]o ensure compliance with the require-
ments of this seotion, n purchaser may refuse
Lo recognize a sale of crude ofl &t other than
lower tier prices until the necessary certifi-
cation has been made' Thus, it was ocon-
-:'-ﬂ-em. with FEA regulations and stated pol-
ey for Sun to pay the “old crude oll" price
Where C, R, England falled to timely certify
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that the volumes of crude oil qualified as
“new crude oll.*

[FR Doc.77-26858 Filed 8-14-77;8:45 am]

Title 12—Banks and Banking

CHAPTER II—FEDERAL RESERVE SYSTEM
SUBCHAPTER A—BOARD OF GOVERNORS OF
THE FEDERAL RESERVE SYSTEM

[Regs. G, T, U, snd X}

PART 207—SECURITIES CREDIT BY PER-
SONS OTHER THAN BANKS, BROKERS
OR DEALERS

PART 220—CREDIT BY BROKERS AND
DEALERS

PART 221—CREDIT BY BANKS FOR THE
PURPOSE OF PURCHASING OR CARRY-
ING MARGIN STOCKS

PART 224—RULES GOVERNING BORROW-
ERS WHO OBTAIN SECURITIES CREDIT

List of OTC Margin Stocks: Corrections

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Correction of List of OTC
Margin Stocks.

SUMMARY :This document corrects the
List of OTC Margin Stocks published in
the FroEraL REcIsSTER on August 18, 1977,
at page 41604.

EFFECTIVE DATE: The List of OTC
Margs 1;'\' Stocks was effective on August
15, 1977.

FOR FURTHER INFORMATION CON-
TACT:
Jamie Lenocl, Financial Analyst, Divi-
sion of Banking Superyvision and Reg-
ulation, Board of Governors of the
Federal Reserve System, Washington,
D.C. 20551 (202-452-2781).
SUPPLEMENTARY INFORMATION:
In the List of OTC Margin Stocks, FR
Doc. T7-23790, appearing at page 41604
in the Feoerar RecisTer of August 18,
19717, the following corrections are made:

1. The description of the stocks of CHI-
CAGO & NORTH WESTERN TRANS-
PORTATION COMPANY found at page
41608, the third column, is corrected to

read: “Class A, $.83'5 par common."
2, The description of the stocks of Krue-
ger, W. A, Company found at page 41614,
the second column, is corrected to read:
*$2.50 par common."

Dated: September 9, 1977,

THEODORE E. ALLISION,
Secretary of the Board,
| FR Doc.T7-26780 Piled 0-14-77;8:45 am|

CHAPTER I1l—FEDERAL DEPOSIT
INSURANCE CORPORATION

PART 343—INSURED STATE NONMEM-
BER BANKS WHICH ARE MUNICIPAL
SECURITIES DEALERS

Postponement of Effective Date

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Change in Effective Date of
Part 343 of FDIC's Regulations,

46275

SUMMARY: On August 8, 1977 FDIC's
Board of Directors adopted a new Part
343 of FDIC's Rules and Regulations.
The new part, appearing at 42 FR 40891
(1977), Friday, August 12, 1877, con-
cerned insured State nonmember banks
which are municipal securities dealers
and contained an effective date of Sep-
tember 15, 1977. For administrative con-
venience and in the interest of coordi-
nating with the Board of Governors of
the Federal Reserve System and the
Comptroller of the Currency, the effec-
tive date of the Regulation will be post-
poned until October 31, 1977.

FOR FURTHER INFORMATION CON-
TACT:
Judith E. Minsker, Attorney, Legal Di-
vision, Federal Deposit Insurance Cor-
poration, Washington, D.C. 20429
(202-389-4422) .
By order of the Board of Directors.
September 9, 1977.
FEDERAL DEPOSIT INSURANCE
CORPORATION,

ALaN R, MILLER,
Erecutive Secretary.

{FR Doc 77-26779 Filed 8-14-77:8:46 am|

Title 14—Aeronautics and Space

CHAPTER |—FEDERAL AVIATION AD-
MINISTRATION, DEPARTMENT OF
TRANSPORTATION

| Docket No. TT-GL~3; Amdt, 36-3033]

PART 39—AIRWORTHINESS DIRECTIVES

McCauley Model D2A34C58-(), F2A34-
C58-(), and D2A34C98-(), Series
Propellers

AGENCY: Federal Aviation Administra-

tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopis a
new Airworthiness Directive (AD) which
requires periodic inspection of the Mc-
Cauley D2A34C58-0), F2A34C58-0), and
D2A34C98-() series propellers. The AD
is needed to detect cracks and prevent
failures of hubs which could result in
separation of the blade(s). Since this
condition is llkely to exist or develop In
other propellers of the same design, the
Alrworthiness Directive requires periodic
inspection of the propeller hubs for
fatigue cracking, until replaced by Mec-
Cauley oil-filled hubs containing a dyed
oll crack detection system.

DATES: Effective, September 16, 1977.
Compliance schedule—As prescribed in
the body of the AD.

ADDRESSES: Information relating to
the service documents referenced in the
body of the AD may be obtained from
McCauley Accessory Division, Cessna
Aircraft Company, Box 7, Roosevelt Sta-
tion, Dayton, Ohlo 45417.

Coples of the service information in-
corporated in this AD are contained in
the Rules Docket, Office of the Reglonal
Counsel, 2300 East Devon Avenue, Des
Plaines, Nlinois 60018; and at FAA Head-
quarters, Room 916, 800 Independence
Avenue SW., Washington, D.C. 20591.
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FOR FURTHER INFORMATION CON-
TACT:

Henry L. Weiss, Engineering and
Manufacturing Branch, Flight Stand-
ards Division, AGL-214, Federal Avia-
tion Administration, 2300 East Devon
Avenue, Des Plaines, Ill. 60018, Tele-
phone 312-694-4500, extension 308,

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of Federal
Aviation Regulations by adding an Afr-
worthiness Directive applicable to the
McCauley D2A34C58-( ), F2A34058-( ),
and D2A34CH8-( ) series propellers was
published in the FepERAL REGISTER (42
FR 7159), February 7, 1977. The pro-
posal, which requires periodic inspection
of the affected propeller hubs, was issued
in conjunction with the National Trans-
portation Safety Board's (NTSB)
Safety Recommendations of September
21, 1976. These recommendations were
based in part on NTSB's Metallurgical
Laboratory examination of several failed
hubs each of which was a different model
having certain design improvements in-
tended to decrease fatigue type fallures.
Periodic inspections of the affected pro-
pellers are no longer required when the
hubs are replaced by McCauley oil-filled
series hubs containing a dyed ofl crack
detection system. Although no comments
have been received about the proposal
to date, some minor changes were
adopted in the new Alrworthiness Direc-
tive. Namely, the applicability statement
was amended to include the phrase, “but
not limited to,"” in order to ensure that
any aircraft other than those which were
initially cited in the proposal, which are
equipped with such propellers, comply
with the Directive. Also, the phrase
“Federal Aviation Administration ap-
proved revisions,” was added following
the references to McCauley Service Bul-
letins and Manuals,

Since a situation exists that requires
immediate adootion of this regulation,
it is found that notice and public pro-
cedure hereon are impractical and good
cause exists for making this amendment
effective in less than 30 days.

In accordance with Departmental
Regulatory Reform, dated March 23,
1976, we have determined that the ex-
pected impact of this final regulation is
s0 minimal that it does not warrant an
evaluation.

DRAPTING INFORMATION

The principal authors of this docu-
ment are H. L. Weiss, Flight Standards
Division, Great Lakes Region, and J. T.
Brennan, Office of the Regional Counsel,
Great Lakes Region.

ADOPTION OF THE AMENDMENT

Accordingly, and pursuant to the au-
thority delegated to me by the Adminis-
trator, §£39.13 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new Airworthi-
ness Directive:

McCavrey Prorerrers. Applies to the follow-
ing Model D2A34C58~( ), F2A34058-( ),
and D2A34008-( ) series propellers in-
stalled on but not limited to Cessna
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Al188, A188A, and A188B “Agwsgon,” and
Transavia PL-12 “Alr Truck™ alrcraft.

D2A34C68 F2A34C58-N
D2A34C58-A D2A34C98-BM or
D2A34C58-B, -BM, ~-BMN

or ~-BMN D2A34C98-CM or
D2A34C58-C, -CM, ~CMN

or -CMN D2A34CI8-JIM or
D2A34C58-J, ~JM, or ~JMN

~IMN D2A34CI8-EM or
D2A34CE8-K, -KM, ~KMN

or -~ D2A34C98-LM or
D2A34C58-L, -LM, or ~LMN

-LMN D2A34C98-M or ~-MN
D2A34C58-M or -MN  D2AJ4CO8-N
D2A34C58-N

Compliance required as indicated, unless
already accomplished. To detect propeller
hub cracks and prevent possible fallure, ac-
complish the following:

(8) All Models and Serles listed above,

1) Propeller hubs with less than 500 hours
time in service, inspect in accordance with
paragrsph (d) (2) within 525 hours total
time and reinspect in accordance with para-
graph (d) (2) every 100 hours time in service
from last inspection.

{2) Propeller hubs with 500 or more but
less than 1,200 hours time in service, Inspect
in accordance with paragraph (d) (2) within
the next 25 hours time (n service after the
effective date of this AD, and relnspect in
nccordance with paragraph (d) (2) every 100
hours time in service from last inspection,

(b) Model D2A34CS58 and D2A34C58-A
only. Propeller hubs with 1,200 or more total
hours in service, or whose total time in serv-
fce 15 unknown, remove from service and
replace In accordance with paragraph (d) (1)
within the next 25 hours in service after the
effective date of this AD.

(c) All Models and Series listed above ex-
cept D2AS4CS8 and D2A34C58-A. Propeller
hubs with 1,200 or more hours time In serv-
fce, or whose total time In service is un-
known, Inspect in accordance with paragraph
(d)(3) within the next 25 hours time in
service after the effective date of this AD,
unless already sccomplished within the last
300 hours time in service and relnspect in
asccordance with paragraph (d)(3) every 300
hours time {n service from the last inspec-
tion.

(d) Required Action. (1) Remove propeller
from the aircraft, disassemble, t com-
ponents and replace hub with a Model
D2A34C58-BMNO, ~CMNO, ~JMNO, ~KMNO,
~LMNO, -MNO, -NO, -O; F2A34C58-NO, -O,
or D2A34CH8-BMNO, ~COMNO, ~JMNO,
~LMNO, -MNO, -NO, or -O oll-filled series
hub es applicable in accordance with
McCauley Service Bulletin No. 122 dated
Pebruary 15, 1877, and Manual No.
720415, or later Feders!l Aviation Administra-
tion approved revisions.

(2) Inspect all external surfaces of pro-
peller hub for cracks by dye penetrant
method, Replace before further fight any
aracked hub with & McCauley oll-filled seriea
hub as in paragraph (d) (1).

(3) Remove p ler from alreraft and
disassemble. Inspect all internal and ex-
ternal hub surfaces for cracks by dye pene-
trant method in accordance with McCauley
Service Letter 1974-3 dated March 29, 1074,
or later Federal Aviation Administration ap-
proved revisions, Replace before further
flight any cracked hub with & McCauley oil-
filled series hub as in paragraph (d) (1).

(e) Exemption The foregoing inspections
may be discontinued after replacement of
Model D2A34CH8-( ), F2A34CS8-( ), or
D2A34C08-( ) series propeller hubs with
McCauley oil-filled hubs as in paragraph (d)

(McCauley Service Bulletin No. 88 and
Cevana Service Letters SE77-4 and SE77-12
also pertain to this subject.)

The manufacturer's specifications and pro-
cedures identified in this Directive are in-
corporated herein and made part hereof pur-
suant to 5 US.C. 552(a)(1). All persons af-
fected by the Directive who have not already
received these documents from the manufnc-
turer, may obtain coplies upon request to Mc-
Cauley Accessory Division, Cessna Alrcraft
Co.., Box 7, Roosevelt Station, Dayton, Ohlo
45417, These documents may also be exam-
ined at the Great Lakes Reglonal Ofce, 2300
East Devon Avenue, Des Plaines, Ill. 60018,
and at FAA Headquarters, 800 Independence
Avenue SW., Washington, D.C. 205681. A his-
torical file on this Alrworthiness Directive
which includes incorporated material in full
15 maintained by the FAA at {ts headquarters
in Washington, D.C., and the Great Lakes
Region.

This amendment becomes effective:
Szptember 16, 1977.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1058, as amended (40 US.C, 1354(a),
1421, and 1423); sec. 8(c), Department of
Transportation Act (49 US.C. 1656(c)); and
14 CFR 11.89.)

Nore—The Federal Aviation Administra-
tion has determined that this document does
not contain A major proposal requiring prep-
aration of sn Economic Impact Statement
under Executive Order 11821, as amended by
Executive Order 11848, and OMB Circular
A-107.

Issued in Des Plaines, Ill, on August

31, 1977,
LeoN C. DAUGHERTY,
Acting Direclor,
Great Lakes Region,

Nore—The incorporation by reference In
the preceding document was approved by
the Director of the FrpEnaL REGISTEX On June
19, 1967.

|FR Doc,77-25543 Flled 8-14-77:8:45 am |

[Alrspace Doc. No, 77-CE-3|

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
TROLLED AIRSPACE, AND REPORTING
POINTS

Alteration of Transition Area—Moberly,
Missouri

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: The nature of this federa!
action is to realign and redesignate the
existing transition area at Moberly.
Missouri, to provide controlled airspace
for aircraft executing instrument ap-
proach procedures to Omar N. Bradley
Airport which are based on a Non-Direc-
tional Radio Beacon (NDB? navigational
aid being installed at the airport.

EFFECTIVE DATE: December 1, 1977.

FOR FURTHER INFORMATION COR-
TACT:

Dwaine E. Hiland, Airspace Specialist,
Operations, Procedures and Alrspace
Branch, Air Traffic Division, ACE-537,
FAA, Central Region, Federal Build-
ing, 601 East 12th Street, Kansas City.
Mo. 64106, telephone 818-374-3408.

SUPPLEMENTARY INFORMATION:
The City of Moberly, Missourd, is In-
stalling & Non-Directional Radio Bea-
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con (NDB) on Omar N. Bradley Airport.
This navigation aid will provide addi-
tional guidance for aircraft utilizing this
airport. The establishment of instru-
ment approach procedures based on the
navigation aid entafls alteration of the
Moberly, Missouri, transition area at and
above T00 feet above the ground (AGL)
within which aircraft are provided air
traffic control service. The intended ef-
fect of this action is to Insure adequate
controlled airspace for aircraft execut-
ing the mnew instrument approach
procedures.

DRAPTING INFORMATION

The principal authors of this docu-
ment are Dwaine E. Hiland, Operations,
Procedures and Airspace Branch, Air
Traffic Division and John L. Fitzgerald,
Jr., Office of the Reglional Counsel.

DiscussiON oF COMMENTS

On pages 13303 and 13304 of the Feo-
eERAL REGISTER dated March 10, 1977, the
Federal Aviation Administration pub-
lished a notice of proposed rulemaking
which would amend Section 71.181 of
Part 71 of the Federal Aviation Regula-
tions 50 as to alter the transition area
at Moberly, Missouri, Interested persons
were inyited to participate in this rule-
making proceeding by submitting writ-
ten comments on the proposal to the
FAA. No objections were received as a
result of the Notice of Proposed Rule
Making, Y

Accordingly, Subpart G, Section 71.181
of the Federal Aviation Regulations (14
CFR 71,181) as republished on January
3, 1977 (42 FR 440), is amended, effective
0901 G.m.t. December 1, 1977, by amend-
mgd the following transition area to
read:

Monreary, Missoun:

That alrspace éxtending upward from 700
feet above the surface within a 85 mille
radius of the Omar N. Bradley Afrport (Lati-
tude 39:27°50"" N, Longitude 02°25°35"" W.);
and 3 miles either side of the 315 bearing
from the alrport extending from the 6.5 mile
radius to 8 miles northwest of the alrport;
and 3 miles either side of the 126¢ bearing
from the airport extending from the 6.5 mile
radius to 8 miles southeast of the alrport,

(Sec. 307(a), Pederal Aviation Act of 1058 as
amended (49 USC, 1348); Sec. 6(¢c), De~
partment of Transportation Act (40 US.C.
1656(0) ); Sec, 11.60 of the Federal Aviation
Regulations (14 CFR 11.68).)

Norz~The Federal Aviation Administra-
tion has determined that this document does
not contaln a major proposal requiring prep-
aration of an Economic Impact Statement
under Executive Order 11821, as amended by

k“:‘x%\;uve Order 11940, and OMB Circular

Issued in Kansas City, Missouri, on
September 6, 1977.

C. R. MELvGIN, Jr.,
Director, Central Region.

[FR Doc.77-26875 Piled 9-14-77;8:45 am|
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[Alrspace Docket No. TT-WE-25]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
POIROINTSLLED AIRSPACE, AND REPORTING

Alteration of Tran&l}lign Area, Montague,

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule,

SUMMARY: This amendment alters the
Montague, Calif.,, transition area by
changing the bearing reference from the
Montague RBN by 4° from 360° to
356°. This change is necessary in order
to provide controlled airspace protection
for aircraft executing the revised NDB-
A instrument approach procedure to the
Siskiyou County Airport.

EFFECTIVE DATE: December 1, 1977,

ADDRESSES: Coples of this final rule
may be obtained from:

Federal Aviation Administration, Alr
Traffic Division, Chief, Airspace and
Procedures Branch, AWE-530, 15000
:vl:tlon Boulevard, Lawndale, Calif.
0261.

FOR FURTHER INFORMATION CON.-
TACT:

Thomas W. Binczak, Alrspace and
Procedures Branch, Alr Traffic Divi-
sion, Federal Aviation Administration,
15000 Aviation Bouleyard, Lawndale,
Calif, 90261. Telephone: 213-536-6182,

SUPPLEMENTARY INFORMATION:
The purpose of this amendment to Sub-
part G of Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) s to alter
the description of the Montague, Calif.
transition area to provide controlled air-
space for the revised NDB-A instrument
approach procedure to the Siskivou
County Alrport, Montague, Calif,

The change in bearing reference of 4°
is 50 minimal as to impose no additional
burden on any person and thus notice
and public procedure hereon are unnec-

DRAFTING INFORMATION

The principal authors of this docu-
ment are Thomas W, Binczak, Alr Traffic
Division, and DeWitte T. Lawson, Jr,, Es-
quire, Reglonal Counsel,

ADOPTION OF THE AMENDMENT

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal Avi-
ation Regulations (14 CFR Part T1) is
amended, effective 0901 G.m.t,, Decem-
ber 1, 1977, as hereinafter set forth.

In Subpart G § 71.181 (42 FR 440) the
Montague, Calif. transition area is
amended so as to delete the reference
to the 360" bearing and insert in lieu
thereof “356° bearing.'"
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(Sec, 307(a), Federal Aviation Act of 1068,
&5 amended (49 US.C. 1348(a)); sec, 6(¢),

Department of Transportation Act (40 US.C.
1656(0)).)

Nore—~The Federal Aviation Administra-

tion has determined that this document does
not contain a major proposal requiring prepa~
ration of an Economic Impact Statement
under Executive Order 11821, as amended by
Executive Order 11940, and OMB Circular
A-107.

Issued in Los Angeles, Calif,, on Sep-
tember 6, 1977.

Hesmay C. Buiss,
Acting Deputy Director,
Western Region.

[ FR Doc.77-26872 Piled 9-14-77:8:456 am|

[Alrspace Docket No. 77-WE-15|

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LAW ROUTES, CON-
m#sgo AIRSPACE, AND REPORTING

Alteration of Transition Area: Ukiah,
California

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment alters the
Ukijah, California Transition Area by
establishing additional controlled air-
space west of V-27 and east of V-27W be-
tween Ukiah and Fortuna, California
VORTAC's. This additional airspace will
be used for radar vectoring of aircraft
between the main and alternate airways.

EFFECTIVE DATE: December 1, 1977,

ADDRESS: Coples of this final rule may

be obtained from: Federal Aviation Ad-

ministration, Alr Traffic Division, Chlef,

Airspace and Procedures Branch, 16000

g;m&lon Boulevard, Lawndale, Calif.
261,

FOR FURTHER INFORMATION CON-
TACT:

Thomas W. Binczak, Airspace and
Procedures Branch, Air Traffic Divi-
sion, Federal Aviation Administration,
15000 Aviation Boulevard, Lawndale,
Calif, 90261, Telephone 213-536-6182,

SUPPLEMENTARY INFORMATION:
The purpose of this amendment to
Subpart G of Part 71 of the Federal Avi-
ation Regulations (14 CFR Part T1) is
to alter the transition area at Ukiah,
Calif.

On July 21, 1877, a Notice of Proposed
Rulemaking (NPRM) was published in
the FeoEraL REcISTER (42 FR 37415
stating that the Federal Aviation Admin-
istration proposed to alter the transition
area at Ukiah, Calif., to provide con-
trolled airspace for alrcraft transiting
between V-27 and V-27TW northwest of

Ukiah, Calif,
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Interested were afforded an
opportunity to participate In the rule-
making through submission of com-
ments. All comments received were
favorable.

DRAFTING INPORMATION

The principal authors of this docu-
ment are Thomas W, Binczak, Alr Traf-
fic Division, and DeWitte T. Lawson, Jr.,
Esquire, Reglonal Counsel.

ADOPTION OF THE AMENDMENT

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal Avia-
tion Regulations (14 CFR Part 71) is
amended, effective 0901 GMT, December
1, 19717, as hereinafter set forth.

§ 71181 [Amended]
Uxrias, CALIFORNRIA

Following “* * * Fortuna VORTAC
110* radials.”” Add: * * * “and that
airspace extending upward from 5,300
feet MSL bounded on the east by the
southwest edge of V-27 and on the west
by the east/southeast edge of V-2TW."

(Sec, 307(a) of the Federal Aviation Act of
1958, as amended (49 USC. 1348(a)) and
Sec. G6(¢) of the Department of Transporta-
tion Act (40 US.C. 1655(¢c)).)

Nore—The Federal Aviation Admintstra-
tion has determined that this document doos
not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107,

Issued in Los Angeles, California on
September 1, 1977.

Herman C. BLiss,
Acting Deputy Director,
Western Region.

[FR Doc.7T7-26544 Plled $-14-77,8:45 am|

| Alrspace Doc. No. T1-CE-8)

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
PO'IRO"&‘L';D AIRSPACE, AND REPORTING

Designation of Tra'nsmon Area—Clarion,
owa

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY; The nature cf this federal
action is to designate a transition area
at Clarion, Jowa to provide controlled
airspace for aireraft executing instru-
ment approach procedures to the Clarion
Municipal Afrport which are bused on
& Non-Directional Radio Beacon (NDB)
navigational ald being installed at the
airport.

EFFECTIVE DATE: December 1, 1877,

FOR FURTHER INFORMATION CON-
TACT:

Dwaine E, Hiland, Afrspace Speciallst,
Operations, Procedures and Alrspace
Branch, Air Traffic Division, ACE-537,
FAA, Central Region, Federal Build-
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ing, 601 East 12th Street, Kansas City,
Mo, 64106, telephone 816-374-3408.

SUFPPLEMENTARY INFORMATION:
The City of Clarion, Towa is installing a
Non-Directional Radio Beacon (NDB)
on the Clarion Municipal Airport. This
navigational aid will provide new navi-
gational guldance for aircraft utilizing
this airport. The establishment of an in-
strument approach procedure based on
this navigational aid entails designation
of a transition area at and above 700 feet
above ground level (AGL) within which
ajrcraft are provided air traffic control
service. The intended effect of this ac-
tion is to ensure adequate controlled air-
space for aircraft executing the new in-
strument approach procedures at the
Clarion Municipal Afrport.

DRAFTING INFORMATION

The principal authors of this docu-
ment are Dwaine E. Hiland, Operations,
Procedures and Airspace Branch, Air
Trafic Division and John L. Fitzgerald,
Jr., Office of the Regional Counsel,

DiscussioN oF COMMENTS

On pages 20534 and 20335 of the Feo-
ERAL Recister dated April 21, 1977, as
extended in the FeoeraL RecisTER of May
31, 1977, at page 27603, the Federal Avi-
ation Administration published a notice
of proposed rulemaking which would
amend Section 71.181 of Part 71 of the
Federal Aviation Regulations so as to
designate a transition area at Clarion,
Iowa. Interested persons were invited to
participate in this rulemaking proceed-
ing by submitting written comments cn
the proposal to the FAA. No objections
were received as a result of the Notice
of Proposed Rule Making.

Accordingly, Subpart G, Section 71.181
of the Federal Aviation Regulations (14
CFR 71.181) as republished on January
3, 1977 (42 FR 440), is amended, effec-
tive 0801 G.m.t. December 1, 1977, by
adding the following new transition
area:

CramioN, Iowa

That alrspace extending upward from 700°
above the surface within a 5 mile radius
of the Clarion Munigipnl Alrport (latitude
42°34'30" N, longitude 03'456°30” W.) and
within 3 miles each side of the 311° bearing
from the Clarion Municipal Airport, extend-
ing from the 5 mile radius to 8.5 miles north-
west of the alrport,

(Sec, 307(a), Federal Aviation Act of 1958 as
amended (40 U.S.C. 1348); Sec, 6(c), Depart-
ment of Transportation Act (49 US.C, 1655
(€) ); Sec. 11.69 of the Federal Aviation Regu-
Intions (14 CFR 11.68) ).

Nore~The Federal Aviation Administra-
tion has determined that this document does
not contain & major proposal requiring prep-
aration of an Economic Impact Statement
under Executive Order 11821, as amended by
Executive Order 11040, and OMB Circular
A-107.

Issued in Kansas City, Missouri, on
September 6, 1977,

C. R. MzLuGIN, Jr.,
Director, Central Region.
[FR Doc.77-26876 Filed 9-14-77.8:45 am|)

{Docket No. 12537; Amds. No. 65-22]

PART 65—CERTIFICATION: AIRMEN
OTHER THAN FLIGHT CREWMEMBERS

Inspection Authorization

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY. This amendment is being
issued to clarify current rules, and to
adopt additional rules, applicable to ap-
plicants for, and holders of, an inspec-
tion authorization (I.A.). This action is
necessary since the current rules have
been the subject of considerable misun-
derstanding.

EFFECTIVE DATE: October 17, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Raymond E. Ramakis, Regulatory
Projects Branch (AFPS-940), Safety
Regulations Division, Flight Standards
Service, Federal Aviation Administra-
tion, 800 Independence Avenue, SW.,
Washington, D.C. 205691; Telephone:
(202) 755-8716.

SUPPLEMENTARY INFORMATION:
Interested persons have been afforded an
opportunity to participate in the making
of this amendment by a notice of pro-
posed rule making (Notice No. 73-4) is-
sued on January 29, 1973, and published
in the PeperaL RecisTer on February 6,
1973 (38 F.R. 3410). Due consideration
has been given to all comments recelved
in response to the notice. Except as
otherwise discussed In this amendment,
the amendment and the reasons for it
are identical to the proposal and the
reasons set forth in the proposal.

Many of the three hundred and
seventy-six comments received in re-
sponse to the notice expressed disagree-
ment with proposed §65.91(c) (2). That
section would have required the appli-
cant for an inspection authorization to
have had diversified practical experience
performing alrcraft and alrcraft engine
maintenance during at least the two-
year period before applying. Nearly all
of the commentators in disagréement
with this proposal objected to the use
of the word “diversified” as being con-
fusing, vague, or undefined, The FAA
agrees that the words “diversified prac-
tical experience”, as used in proposed
§ 65.91(¢c) (2), need further clarification
and, accordingly, withdraws this pro-
posal.

In addition, many commentators dis-
agreed with proposed § 65.95 (¢) and (d).
Paragraph (¢) would have precluded the
holder of an LA. from exercising the
privileges of his authorization outside of
the area of jurisdiction of the local FAA
District Ofice in which his fixed base
of operation is lorated. Under paragraph
(d), the holder of an I.A. changing the
location of, or terminating inspection ac-
tivity at, his fixed base of operation
would have had to surrender the au-
thorization to the local FAA District Of-
fice. Most of those opposing these pro-
posals stated, in essence, that a meve
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change of geographical location has no
effect on qualifications to exercise the
privileges of an 1A, Others stated that
the inability to use an LA, outside the
fixed base of operation would cause eco-
nomice hardship.

After consideration of these comments,
the FAA has determined that the holder
of an LA. should not be denied the use
of his authorization when going outside
the jurisdiction of his local FAA District
Office or terminating inspection activity
at, or changing the location of, his fixed
base of operation, as provided in pro-
posed § 656,95 (¢) and (d). Accordingly,
these proposals are withdrawn,

Proposed § 65.94 would have required
the holder of an LA, to keep, and make
available for inspection by the Adminis-
trator, a current record of inspections
performed by him under §6595(a).
While a preponderance of commentators
favored this proposal, some contended
that such a requirement would impose
an undue economic burden and others
felt that it would not be beneficlal to
anyone. In light of the economic burden
that this recordkeeping provision may
impose, the FAA has decided to further
evaluate the impact of proposed § 65.94.
Accordingly, that proposed section is also
withdrawn,

Proposed § 65.91(¢) (1) was intended
to clarify the current section by provid-
ing that an applicant for an I.A. would
have to hold a currently effective me-
chanic certificate with both an airframe
rating and a powerplant rating, each of
which has been in effect for not less than
three years. Moreover, under proposed
§65.92(a), the holder of an I.A, could
exercise the privileges of the authoriza-
tion only while he holds a currently ef-
fective certificate and ratings, While
those proposed sections specified that the
applicant for, or holder of, an LA. must
have a currently effective mechanic cer-
tificate, they did not expressly provide
that the airframe and powerplant rat-
Ings held must also be current, Sections
6591(e) (1) and 65.92{a), as adopted,
make this clear. These requirements will
ensure that the applicant for an LA, is
qualified to exercise the privileges of the
authorization and remains quaiified
while he holds the authorization.

Paragraph (d) of current § 65.91 pro-
vides that an Inspection authorization
expires on March 31 of each year. That
paragraph is revoked by this amendment
since the provision contained therein is
included in new § 65.92(a).

A review of comments received in re-
sponse to the notice Indicates that pro-
posed § 65.93 appears to have been mis-
Interpreted by several commentators,
The purpose of that proposal was merely
to require that a person desiring to re-
new his LA, must present the evidence
currently required by that section at the
local FAA District Office having juris-
diction over the area in which his fixed
base of operation is located. The pro-
posal was designed to relax the current
fequirement to submit that evidence at
& more distant General Aviation District
Office or International Filed Office. How-
€ver, as part of its Operations Review
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Program, the FAA is considering exten-
sive revisions to current § €5.93, includ-
ing a revision similar to that set forth in
Notice 73-4. In light of this, the FAA
concludes that it would be appropriate
to_consider all revisions to that section
during the Operations Review, rather
than implementing a single revision at
the present time.

The FAA has conducted a preliminary
evaluation of the impacts of the provi-
sions adopted in this amendment, Based
on that evaluation, it has been deter-
mined that the impacts of those provi-
sions will be minimal and that an in-
depth evaluation under the policy of the
“Secretary of Transportation and the
Administrator (41 FR 16200; April 186,
1976) is not required.

The prinecipal authors of this docu-
ment are Irving Birnbaum, Flight Stand-
ards Service, and Danvers E. Long,
Office of the Chief Counsel.

Accordingly, Part 65 of the Federal
Aviation Regulations is amended, effec-
tive October 17, 1977, as follows:

1. By amending %6591 by revising
paragraph (c) (1), and by revoking and
reserving paragraph (d) as follows:

§ 65.91 Inspection authorization.

- » . » .

(c) To be eligible for an inspection
authorization, an applicant must: -
(1) Hold a currently effective me-
chanic certificate with both an airframe
rating and a powerplant rating, each of
which is currently effective and has been
continuously in effect for not less than
the three year period immediately before

the date of application;
- . » - -
‘ (d) [Reserved!

2. By adding a new $65.92 to read as
follows:

§ 65.92

tion,

Each Inspection authorization expires
on March 31 of each year. However, the
holder may exercise the privileges of that
authorization only while he holds a cur-
rently effective mechanic certificate with
both a currently effective airframe rat-
ing and a currently effective powerplant

Inspection authorization: Dura-

(b) An inspection authorization ceases
to be effective whenever any of the fol-
lowing occurs: _

(1) The authorization is surrendered,
suspended, or revoked.

(2) The holder no longer has a fixed
base of operation.

(3) The holder no longer has the
equipment, facilities, and inspection
data required by § 65.91(¢) (3) and (4)
for issuance of his authorization.

(¢c) The holder of an inspection au-

thorization that s suspended or revoked
shall, upon the Administrator’s request,
return it to the Administrator,
(Secs. 313(a) and 601, Federal Aviation Act
of 1958, as amended (40 US.C. 1354(a) and
1421): Sec. 6(c), D=partment of Transporta-
tion Act (49 US.C. 185856(¢) ),)

Nore—The Federal Aviation Administra-
tion has determined that this document does

not contain a major proposal requiring prep-
aration of an Economic Impact Statement
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under Exccutive Order 11821, as amended
by Executive Order 11048, and OMB Circular
A-107.

Issued in Washington, D.C. on Septem-
ber 9, 1977.
LANGHORNE Bowp,
Administrator.

[FR Doc.T7-26941 Filed 9-14-77:8:45 am |

SUBCHAPTER F—AIR TRAFFIC AND GENERAL
OPERATING RULES
|Docket No. 17137; Amdt. No. 95-274)

PART 95—IFR ALTITUDES
Miscellaneous Amendments

AGENCY': Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the re-
quired IFR (instrument flight rule) alti-
tudes and changeover points for certain
Federal airways, jet routes, or direct
routes for which a minimum or maxi-
mum en route authorized IFR altitude
is prescribed. These regulatory actions
are needed because of changes occurring
in the National Airspace System. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace under instrument conditions in
the affected areas.

EFFECTIVE DATE: October 6, 1977,

FOR FURTHER INFORMATION CON-
TACT:

William L. Bersch, Flight Procedures
and Airspace Branch (AFS-730), Air-
craft Programs Division, Flight Stand-
ards Service, Federal Aviation Admin-
istration, 800 Independence Avenue,
8W,, Washington, D.C. 20591, telephone
202-426-8271.

SUPPLEMENTARY INFORMATION:
This amendment to Part 95 of the Fed-
eral Aviation Regulations (14 CFR Part
95) prescribe new, amended, suspended,
or revoked IFR altitudes governing the
operation of all nircraft in IFR flight
over a specified route or any portion of
that route; as well as the changeover
points (COPs) for Federal afrways, jet
routes, or direct routes as prescribed in
Part 95. The specified IFR altitudes,
when used in conjunction with the pre-
scribed changeover points for those
routes, ensure navigation aid coverage
that is adequate for safe flight opera-
tions and free of frequency interference.

The reasons and circumstances which
create the need for this amendment in-
volve matters of flight safety, opera-
tional efliciency in the National Airspace
System, and are related to published
aeronautical charts that are essential to
the user and provides for the safe and
efficient use of the navigable airspace. In
addition, those various reasons or cir-
cumstances require making this amend-
ment effective before the next scheduled
charting and publication date of the
flight information to assure its timely
availability to the user, The effective date
of this amendment reflects those con-
siderations. In view of the close and im-
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mediate relationship between these regu-
latory changes and safety in air com-
merce, I find that notice and public pro-
cedure before adopting this amendment
is unnecessary, impracticable, or con-
trary to the public interest and that good
cause exists for making the amendment
effective in less than 30 days.

The principal authors of this docu-
ment are Rudolph L. Floretti, Flight
Standards Service, and Richard W. Dan-
forth, Office of the Chief Counsel.

ADOPTION OF THE AMENDMENT

Accordingly and pursuant to the au-
thority delegated to me by the Adminis-
trator, Part 95 of the Federal Aviation
Regulations (14 CFR Part 95 is
amended as follows effective: October 8,
19717,

(Secs. 307, 313(a), 601, and 1110, Federal
Aviation Act of 1958 (45 U.S.C, 1§ 1348, 1354

REGULATIONS

(8), 1421, and 1510); Sec. 6(c), Department
of Transportation Act (40 US.C. 1855(c)):
Delegation: 25 FR 6480 and Paragraph 802
of Order PS P 1100.1, as amended March 9,
1973.)

Nores—The Federal Aviation Administra-
tion has determined that this document does
not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and OMB
Cirgular A-107.

Issued in Washington, D.C. on Sep-
tember 6, 19717.
James M. VINES,
Chief, Aircrajt
Programs Division.

Nore—The incorporation by reference in
the preceding document wis approved by the

Director of the Federal Register on May 12,
1069.
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CHANGEOVER POINT

TOTAL DISTANCE FROM
FROWTO DISTANCE GEOGRAPHIC LOCATION TRACK ANGLE MEA
JOG4R is emended by odding:
Alcos, Colil, W/P 12 28000
Pelis, Colif. W/P 080/260 1o Palis
JFSTR in omended fo delete:
Fruit, Colif. W/P 12 : 200
Merle, Colld. W/P 036/216 1o Merle
JSETR is omended by adding:
Tukk 5if. W/P 2 29000
sl 3 036/216 10 Merle

Merle, Calif, W/P

$R5.400 YOI FEDERAL ARWAY 3
s snanded 19 rend b poei
JRon 10
Bamawich, Go. YOR “Foded INT, G
SX0-MRA
Foded INT, Ge “Horpa INT, G
*H00-M2A
Kaps INT, Ga Sevensh, e VOR

$99.4006 VOR FEDERAL AMVWAY 4
0 omended 10 rend (n pont;

FROM 10
Werten INT, Wys. *Litee INT, Wy,
*10500-MCA Liver INT, Wdaund
S R50-MOCA
Liter INT, Wys, Albue INT, e
*TE00-MOCA
1955007 YOR FEDERAL AMVAY 7
s wmanded 20 send o purt
FROM 10
Teers Hagte, lod. YOR Woagt INT, I
*1900-0CA
Wags INT, 1nd *Fates INT, 1d,
*A000-mRA
Potes T, lnd Leloyerte, bnd. VOR
1954012 YOR FEDERAL AIRWAY 17
i meaded by ediny

Sants Sarbory, Calif, VOR Pelndale, Calil, VOR

Sowtn Bocdhars, Calll, VOR *Fillmae, Calil, VOR
Ve S abwr, . Vs dbe,
SE100-MCA Fillmers YOR, Whound
Fillaars, Calif. YOR *Souper INT, Coldt
Vi § e, Vou S obwr
“EX0-MA Sovpen INT, BEdeund
Sevger INT, Cld, *Poludele, Coit, VOR
Vie S ahes, Vi dohw.

“4X0-MCA Peladole VOR, S0 based

5402 YOR FEDERAL AIRVAY 12
o amanded vo delete
TROw 10
Sease Berbars, Calid, VOR *Hendurien INT, Cold,
S0 -MCA Handarsen INT, ¥ 4ound
*Henderson INTHCall **f Hmere, Colil. VOR
*5U00-MCA Henderson INT, Whound
P S500-MCA Fillawy YOR, ¥ 4ound
Fillume, Cald, YOR Seuges INT, Calbd
*Sovges INT, Cold, *“Puindale, Caldd, YOR
PE300-MCA Sowges INT, NE-Sound
SAI0MCA Pelodols VOR, 9% deund

994400 YOR FEDERAL AtkwaY 1)
i amended te ond n pent
R0u 10
*Chass INT, S, Wesks Dwe i, AN
SAN0- A

FYSANYS VOR FEDERAL AlwAY 13

FRoM
Hobby, Ter. VOR Sealy T Tes
Yie ¥ dher. Ve ¥ s
1400-MOCA

MEA

50

g &8 8 8 3 1

g8 §

MEA

MEA

F95.4000 VOR FEDERAL AlRVAY 20
i amended 1n rend o parr
FROW 10
Palecian, Ter. VOR *Accela INT, Tas
*000-MCA Accols IRT, NE-Seend

0 1400-MOCA

Mocnle T, Teu, Habhy, Teu VOR

Hebdy, Tes. VOR Beoument, Tou VOR
*1400-MOCA

Y5405 VOR FEDERAL AIRVAY 23
o amended 1o rend 4 pert
FROM T0
Vestorn, Cold. VOR Sewns Bobwa, Cold YOR

V0006 VOR FEDERAL ARVAY 34

W amanded tu ond o pont
FROM 10
Conper, Wye VOR S$oed Creth INT Wyu

W47 VOR FEDERAL AlrwaY 1)
i amanded te nod in pur

R0 10

Venhern Colil. VOR Mewe T Cald
Hever INT, Cabdl Chany INT, Cold
Chany T, Cold Gudet INT, Cobd
Guler T, o, Gaviste, Ca. VOR

1954007 VOR FEDERAL AliwAY )7
e wmended 1o end s part

FROM L)

Brenrexch, Ge. VOR *Foded WY G
NN -wRA

*Foded T, Go, Mo INT Ge.
X0 MEA
T30 MRA

Mepe INT, s Sovamsh, Ca VOR

Loneth INT_W Vo Howh) INT W Ve
H00-uTA
** 6600-MOCA

Hawhi INT_ W Vo R, ¥ Yo YOR

49540048 YOR FEODERAL ARWAY 3§
W amended 1u wnd - et

RO 10

Elhss, ¥ Ve VOR ‘Bl INT & Ve
B - kA

Bopel INT. ¥ ¥y Crandond INT Vs

oW MOCA

WH4050 VOR FEDERAL ARVAY 1)
o amended 1o vl -

RO bl
Indimepolin, led VOR Jabby T I
Jokha INT, el Labeyetts ind VOR

J %540 YO8 FIDERAL AMVAY &4
B S e

fROW 10
Adens, G VOR bt N1 SC
boomy INT_ 3L Unan 8T 5

TS O A

V34004 YON FECERAL AXwAY 1%
B e N
F R0 0
Sewhy INT, Taw Hebby Tes YOR
0 wOCA
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RULES AND REGULATIONS

SF5.4085 VOR FEDTRAL AIRVAY &5
16 amended baoond e pert)
EROM 10
Madicion Bow, ¥y, VOR “Alcove INT, ¥pe.
Via W Al Via W sher,
SHTO0-MRA
PS4 VOR FEOERAL ARVAY ¥
4 snended 1o reed s panr
FROM 10,
Liser INT, Wye, Chadran, Nok. YOR
$95.4005 VOR FEDERAL AMRWAY ¥
I smended by adding:
FROM 0
Farmingtan, NM, YOR *Dyrange, Cols, VOR
ST100-MCA Dyraage VOR, Showd
*Dyrmgs, Colo. YOR **Oumaison, Calo. VOR
*IN00-MCA Dernogs VOR, Nbawnd
T 200-MOA Gonnlson VOR, Sdeend
S1000-MCA Genaisen YOI, NEdouad
PS40 YOR FEGERAL AMVAY 102
In wnesded 10 el e port:
Faou 10
pestwal Yalls T, Ve Vol INT, W, Vo
Velli INT, ¥, Ve, Efkins, ¥, Ve, VOR
“4000-MiA
S400-OCA
54128 YOR FEDERAL AJRWAY 14
In wwended 1o rawd bn portt
FROM 10
Biveg INT, W, Ve, *Haekl INT, ¥ Ve,
SR000-MUA
$47000-w0CA
Hewkl T, W, Vo, Lyrey INT, Yo
*J000-MQCA
*Pates T, Ind. Jaka T, Ied.
4000 MR
S4200-MOCA
Johka INT, Il Indicsapalis, Ind. YOR
195419 YOR FEDERAL ALRWAY 120
I amanded 1o ed in purtt
Wecky INT, RL Lalay T, R.L
*1200-MOCA
Lafay INT, R, Pravidesce, RL YOR
S1100-MOCA
S954102 VOR FEDERAL ALRWAY 1k delersd:
I95A157 VOR FEDERAL ARYAY 19
In amended o read In ports
FROM 10
*Vegle T, Fla, Sea INT, Fla,
Vie ¥ wbone. Yia ¥ aher.
*J0-uRA
*+1500-MOCA
Serpa INT, Fla, Swapn T, Fia,
Vie ¥ slne, Vie W ahiee,
*1200-MOCA
1954142 VOR FEDERAL AlRVAY 142
o amended 10 sead Jo port:
O 10
Darla INT, ¥, Ve, Bt INT, W, Voo
Enet INT, W, Vo Clataberg. W, Vg, VOR
$95.4257 VOR FEDERAL AIRYAY 207
it eoended 1o vend ie paitt
FROM A
*Geand Conyon, Ale, VOR Kacie T, Mie,
*1200-MCA Grand Cavpmm VOR, N-downd
S LTT00-MOCA
+Kacly INT, Ade. Bryue Canpan, Uneh VOR
95408 YOR FEOTRAL AJRWAY 28
Is amanded 1o rend (n et}
FROM T0
Elas, W, Vo, YOR Derla INT, ¥, Vs,
Derln INT, W, Ve, Cotanavs, Vo, YOR
430 -MOCA
SY5.A20 YOR FEDERAL AYAY IN
b awinded rauad be perts
FRON o
Fapavtenille, N.C, VOR *Conie T, NC.
*X00-%3A
Camie INT, N.C, Wiaiegres, N.C. VOR
FF5.A29 YOR FEOERAL AIRYAY 294
In amended 1o ooud in puts
FROM 10
NeCell, s, VOR *Dubeis, (40, VOR
*HRO0-UCA Dubals YOR, ¥deund
**149000-M0CA

wEA
L

MEA

e

MEA
000

MEA

10000

400

o

MEA
)

§8f

MEA
..'u

e

§85

EA
17

MEA
16000

AR5.4064 YOR FEOLRAL AIRYAY 164
o smendod 19 rved in purt
From i
Trow INT, W, Vg, Tushe T W, Vs
Twahe INT, ¥, Vo Keaned, W, Vo, YOR
AV YOR FEDERAL AMKVAY IN2
Is wnnnded by sdding:
FROM 10
Walbech, Neb, VOR - Colembus, Neb. YOR
*2200-MOCA
Columbus, N, VOR Nesle, Lows VOR
*2000-M0CA

954172 YOR FEDERAL Alnvar 12

s amandad 10 delere:
FROw To
Vaisech, Neb. VOR Baliweed T, Meb
*380-U0A
Bellosed INT. Neb. Kemnard INT, Mo
*2800-80CA
Kanoaed INT, Mok, Kanle, boen /0R

IPSA70VOR FEOURAL AMWAY 14
it amended 1o med e pert)

FROM )
Elhins, ¥, V2, YOR Kooed INT, W Ve,
Kaend INT, ™. Ya, Froat Rayel, Ve, YOR
IVSATH YOR FEDERAL AIRVAY 184
s smanded by wdilag:
RO T0

Seete Barhars, Coll, VOR Fillaare, Calif. YOR

V54100 VOR FEDERAL AIRVAY 1N

1 taendnd 10 wad In port:
FROM 1
Rachy Mowns, N.C, VOR Colield, N.C, VOR
IPSATMYOR FEOERAL AR 194
s amanded 10 cond is perty
FRou 10
Mobby, Tos, VOR Soith INT, Tex.
*1500-M0CA
Smith INT, Ten Sables Pass, Tex, YOR
*100-80CA
SP5A216 VOR FEDERAL AlRWAY 204
Vo wmuended 1o send be purtt
FRom ™
Lanes INT, L Davis INT, UL
1954221 YOR FIDERAL ARVAY 221
e amended be vend la puitt
FROM 10
Bible Geawe, (U1, VOR Carlinle INT, Ind.
*2-MOCA
Seliyrille, Ind. YOR Nencie, Ind, YOR
54002 YOR FEOERAL ANCVAY IN
in amendud 10 wed e parr
FROW ™
Mlsge, Po. VOR Boers INT, Py,
Benrs INT, Pa, Pesas INT, ML
22200-M0CA
1954004 YOR FEDERAL AlRWAY 30
{n wmended 1o roed in posty
FROm ‘T
Novnare, Tes, VOR Mantpemary INT, Ter.
*1700-0CA
Mandgomery INT, Teu. Cleenlond T, Teu.
“100-M0CA
PP5.A341 VOR FEDERAL AIRWAY 340
0 wmunded 1o cead bn part
FROM )

Thonder Beyg, Ont, VOR Saslt Sor, Murie, Mok, VOR
o that shragace svw UK Temirey,

S¥5.4441 VOR FEDERAL AIRVAY 411
s swanded by sidog
TO

FROM
Melboyme, Fle. YOR Lakaland, Fle. VOR
Lakelond, Fls, VOR B, Petorsbry, Fla. YOR

UF5.0405 YOR FIDERAL ARVAY &3
I amanded 1o vond bn part
FROM e
Yasture, Colil, VOR *Hener INT, Cebd
SE200MCA Hese T, N 4ol
Heane INT, Calil, Fellaws, Colib VO
SERG-MOCA
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§95.7079 JET ROUTE NO. 79 is lnndol to read in part:

FROM
Norfolk, Va. VORTAC

Int. 030 M rod Nerfolk YORTAC

& 219 M rod Snow Hill VORTAC

Int 030 M rod Nerfolk VORTAC
& 219 M rad Snow Hill VORTAC

By amending Sub-part D as follows:

Coyle, N.J. VORTAC

£95.8003 VOR FEDERAL AIRWAY CHANGEOYER POINTS

AIRWAY SEGMENT
FROM,

V-306 is omended by edding:
Doisetto, Tex. YOR

T0

Y444 is omended by cdding:
Barrow, Alos. YOR

Loke Charles, Lo, YOR

Evensville, Alos. NDB

MEA MAA
18000 40000
18000 45000
CHANGEOVER POINTS
DISTANCE FROM
30  Daisette
105 Borrow

|FR Doc.77-26874 Flled §-14-77:8:45 am|

[Docket No, 17215; Amdt, No. 1080|

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

Miscellaneous Amendments

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment estab-
lishes, amends, suspends, or revokes
Standard Instrument Approach Proce-
dures (SIAPs) for operations at certain
afrports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace Sys-
tem, such as the commissioning of new
navigational facilities, addition of new
obstacles, or changes in air traffic re-
quirements, These changes are designed
to provide safe and eflicient use of the
navigable airspace and to promote safe
fiight operations under instrument
flight rules at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory provisions.

ADDRESSES: Avallability of matters in-
corporated by reference in the amend-
ment is as follows:

For examination—1, FAA Rules
Docket, FAA Headquarters Building, 800
Independence Avenue SW., Wa.shlngton
D.C. 20591;

2. The FAA Regional Office of the re-
glon in which meaﬂectedalmortlalo-
cated; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase—Individual SIAP copies
may be obtained from:

1. FAA Public Information Center
(APA-430), FAA Headquarters Building,
800 Independence Avenue SW,, Washing-
ton, D.C. 20591; or

2. The FAA Regional Office of the re-
gion In which the affected airport is
located.

By Subscription—Coples of all SIAPs,
maliled weekly, may be ordered from
Superintendent of Documents, U.8S. Gov-
perintendent of Documents, US. Gov.
ernment Printing Office, Washington,
D.C. 20402. The current annual subscrip-

tion price is '$150.00; add $30.00 for each
additional copy malled to the same
address.

FOR FURTHER INFORMATION CON~
TACT:

William L. Bersch, Flight Procedures
and Alrspace Branch (AFS-730), Air-
craft Programs Division, Flight Stand-
ards Service, Federal Aviation Admin-
istration, 800 Independence Avenue
SW., Washington, D.C. 20591; tele-
phone 202-426-8277.

SUPPLEMENTARY INFORMATION:
This amendment to Part 97 of the Fed-
eral Aviation Regulations (14 CFR Part
9) prescribes new, amended, suspended,
or revoked Standard Instrument Ap-
proach Procedures (SIAPs). The com-
plete regulatory description of each SIAP
is contained in official FAA form docu-
ments which are incorporated by ref-
erence in this amendment under 5 U.S.C.
§ 552(a), 1 CFR Part 51, and §97.20 of
the PFederal Aviation Regulations
(FARs). The applicable FAA forms are
identified as FAA Forms 8260-3, 8260-4,
and 8260-5. Materials incorporated by
reference are avallable for examination
or purchase as stated above,

The large number of SIAPs, their com-
plex nature, and the need for a special
format make their verbatim publication
in the FEpERAL REGISTER expensive and
impractical. Further, airmen do not use
the regulatory text of the SIAPs but
refer to their graphic depiction on charts
printed by publishers of aeronautical
materials. Thus, the advantages of in-
corporation by reference are realized
and publication of the complete descrip-
tion of each SIAP contained in FAA form
document is unnecessary. The provisions
of this amendment state the affected
CFR (and FAR) sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport, its
location, the procedure identification
and the amendment number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National Afrspace
System or the application of new or re-
vised criteria. Some SIAP amendments
may have been previously issued by the

FAA In a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as
an emergency action of immediate flight
safety relating directly to published
asronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication s pro-
vided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for Ter-
minal Instrument Approach Procedures
(TERPS) . In developing these SIAPs, the
TERPs criteria were applied to the con-
ditions existing or anticipated at the af-
fected airports. Because of the close and
immediate relationship between these
SIAPs and safety in air commerce, I find
that notice and public procedure before
adopting these SIAPs is unnecessary,
impracticable, or contrary to the pub-
interest and, where applicable, that good
cause exists for making some SIAPs ef-
fective in less than 30 days.

The principal authors of this docu-
ment are Rudolph L. Fiorettl, Flight
Standards Service, and Richard W. Dan-
forth, Office of the Chief Counsel.

ADOPTION OF THE AMENDMENT

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
is amended by establishing, amending,
suspending, or revoking Standard In-
strument Approach Procedures, effective
on the dates specified, as follows:

1. By amending §97.23 VOR-VOR
DME SIAPs identified as follows:

* ¥ = Efective November 3, 1977.
Kallua-Kona, HI—Ke-ahole, VOR/DME Rwy

17 (TAC) Orig.

Eallua-Kona, HI-—EKe-ahole, VORTAC Ewy

17, Amdt. 3, canceled
Holland, MI—Tulip City, VOR~A, Amdt. 5
Holland, MI—Park Township, VOR-C, Amdt

4

Belmar-Farmingdale, NJ—Monmouth Coun-
ty, VOR~A, Amdt, 9

2, By amending §97.25 SDF-LOC-
LDA SIAPs identified as follows:

* = & Efective September 22, 1977.
Augusta, ME—Augusta State, LOC Rwy 17.

Original

3. By amending §97.27 NDB/ADF
SIAPs identified as follows:

¢ » » Eflective November 3, 1977.
Holland, MI—Park Township, NDB-B, Amdt

8

* * * Eflective October 6, 1977.

Selma, Al~—Selfleld, NDB Rwy 30, Amdt. 1
Anshune, TX—Chambers County, NDB RwY
30, Amadt. 1

Note—The FAA published an amendment
in Docket No. 17063, Amdt. No. 1084 to Part
97 of the Federal Aviation Regulations (42
FR 39381; August 4, 1077) under section
9727 effective October 8, 1977, which 5
hereby amended as follows:

Minchumins, AK—Minchuming, NDB RwY
2, Amdt. 1 Is effective October 8, 1977.
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4. By amending §97.29 ILS-MLS
SIAPs identified as follows:
« = % Effective September 1, 1977.

Tulsa, OE—Tulsa International, ILS Rwy
35R, Amdt, 24

(Secs. 307, 313(a), 601, and 1110, Pederal
Aviation Act of 1068 (40 US.C. §1 1348, 1354
(n), 1421, and 1510); sec. d(c), Department
of Transportation Act (49 U.S.C. 185656(¢)):
Detegation: 24 FR 5662 and Paragraph 802
of Order FS P 1100,1, as amended March 9,
1973.)

Nore.—The Federal Aviation Administra-
tion has determined that this document
does not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Issued in Washington, D.C. on Sep-
tember 9, 1977.

Aircraft Programas Division,

Nore.—The incorporation by reference in
the preceding document was approved by
the Director of the Federal Register on May
12, 1969.

| FR Doc.7T7-26873 Piled 0-14-77:8:45 am|

Title 16—Commercial Practices

CHAPTER II—CONSUMER PRODUCT
SAFETY COMMISSION

PART 1401—SELF PRESSURIZED CON-
SUMER  PRODUCTS CONTAINING
CHLOROFLUOROCARBONS: REQUIRE-
MENTS TO PROVIDE THE COMMISSION
WITH PERFORMANCE AND TECHNICAL
DATA; REQUIREMENTS TO NOTIFY
CONSUMERS AT POINT OF PURCHASE
g:TAPERFORMANCE AND TECHNICAL

Self-Pressurized Consumer Products Con-
taining Chlorofivorocarbon Propellants:
Lab:tllng and Data Submission Require-
me

Correction

In FR Doc. 77-24502 appearing at page
42780 in the issue for Wednesday, Au-
gust 24, 1977, the date given as “Febru-
ary 20, 1978" should be changed to “Feb-
ruary 19, 1978" in the following para-
graphs:

(1) On page 42781, first column, in the
last line of the first full paragraph;

(2) On page 42784, middle column, in
the 7th line of § 1401.4(a) ;

(3) Also on page 42784, third column,
in the 7th line of § 1401.5(a) .

Title 26—Internal Révenue

CHAPTER |—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY

SUBCHAPTER D—MISCELLANEOUS EXCISE
TAXES

[T.D. 7496 (CO:LR-1614) |
PART 53—FOUNDATION EXCISE TAXES
Taxes on Excess Business Holdings

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Publication of full text of final
regulations,

SUMMARY: This document sets forth
the full text of previously adopted final

RULES AND REGULATIONS

regulations (42 FR 34409, July 6, 1977
related to taxes on the excess business
holdings of private fgundauons.

EFFECTIVE DATE: The regulations are
effective for taxable years beginning af-
ter December 31, 1969,

FOR FURTHER INFORMATION CON-

TACT:
Larry E. Smith of the Legislation and
Regulations Division, Office of the
Chief Counsel, Internal Revenue Serv-
ice, 1111 Constitution Avenue, N.W.,
Washington, D.C. 20224, Attention:
CC:LR:T, 202-566-3909, not a toll-
free call.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On January 3, 1973, the FEDERAL
Recister published a notice of pro-
rulemaking containing proposed
amendments to the Foundation Excise
Tax Regulations (26 CFR Part 53) un-
der section 4943 of the Internal Revenue
Code of 1954, 38 FR 32. The amendments
were proposed to conform the regulations
to section 101(b) of the Tax Reform Act
of 1969 (83 Stat. 507). A public hearing
was held on March 20, 1973, After con-
sideration of all comments regarding the
proposed amendments, those amend-
ments were adopted, as revised, by T.D,
7496, published in the FepEraL REGISTER
for July 6, 1977 (42 FR 34499). In
addition, T.D. 7496 superseded § 143.6
of the Temporary Excise Tax Regula-
tions under the Tax Reform Act of 1969
(26 CFR Part 143). However, T.D. 7496
as published in the FEDERAL REGISTER cOn-
tained only the changes to the notice of
proposed rulemaking published on Jan-
uary 3, 1973, rather than the full text
of the final regulations. This document
sets forth the full text of the final
regulations.

Accordingly, the full text of the final
regulations adopted by T.D, 7498 is as
follows.

ROBERT A. BLEY,
Director, Legislation and
Regulations Division,

Subpart D of 26 CFR Part 53 is in-
serted in its appropriate place to read as
follows:

§ 53.4943-1 CGeneral rule; purpose

Generaly, under section 4943, the
combined holdings of a private founda-
tion and all disqualified persons (as de-
fined In section 4946(a)) in any corpora-
tion conducting a business which is not
substantially related (aside from the
need of the foundation for income or
funds or the use it makes of the profits
derived) to the exempt purposes of the
foundation are limited to 20 percent of
the voting stock in such corporation.
In addition, the combined holdings of
a private foundation and sl disquali-
fied persons in any unincorporated busi-
ness (other than a sole proprietorship)
which is not substantially related (aside
from the need of the foundation for in-
come or funds or the use {t makes of the
profits derived) to the exempt purposes
of such foundation are limited to 20 per-
cent of the beneficial or profits interest in
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such business. In the case of a sole pro=-
prietorship which is not substantially re-
lated (within the meaning of the preced-
ing sentence), section 4943 provides that
a private foundation shall have no per-
mitted holdings. These general provisions
are subject to a number of exceptions and
special provisions which will be described
in following sections.

§ 53.4943-2 Im ion of tax on excess
business hol of private founda-
tions.

(a) Imposition of initial tax—(1) In
general—(1) Initial tar. Section 4943
(a) (1) imposes an initial excise tax (the
“initial tax") on the excess business
holdings of a private foundation for each
taxable year of the foundation which
ends during the taxable period defined
in section 4943(d)(2), The amount of
such tax is equal to 5 percent of the
total value of all the private foundation's
excess business holdings in each of its
business enterprises. In determining the
value of the excess business holdings of
the foundation subject to tax under sec-
tion 4943, the rules set forth in §§ 20.-
2031-1 through 20.2031-3 of this chapter
(Estate Tax Regulations) shall apply.

(ii) Disposition of certain excess busi-
ness holdings within ninety days. In any
case in which a private foundation ac-
quires excess business holdings, other
than as a result of a purchase by the
foundation, the foundation shall not be
subject to the taxes imposed by section
4943, but only if it disposes of an amount
of its holdings so that it no longer has
such excess business holdings within 90
days from the date on which it knows,
or has reason to know, of the event which
caused It to have such excess business
holdings. Similarly, a private foundation
shall not be subject to the taxes imposed
by section 4943 because of its purchase
of holdings where {t did not know, or
have reason to know of prior acquisitions
by disqualified persons, but only if the
foundation disposes of its excess hold-
ings within the 90-day period described
previously, and its purchase would not
have created excess business holding but
for such prior acquisitions by disquali-
fled persons. In determining whether for
purposes of this (i) the foundation has
disposed of such excess business holdings
during such 90-day period, any disposi-
tion of holdings by a disqualified person
during such period shall be disregarded.

({i{) Extension of ninety day period.
The period described in paragraph (a)
(1) (i) of this section, during which no
tax shall be imposed under section 4943,
shall be extended to include the period
during which a foundation is prevented
by federal or state securities laws from
disposing of such excess business hold-
ings

(iv) Effect of disposition subject to
material restrictions. If a private founda-
tion disposes of an interest in a business
enterprise but imposes any material re-
strictions or conditions that prevent the
transferee from freely and effectively
using or disposing of the transferred in-
terest, then the transferor foundation
will be treated as owning such interest
until all such restrictions or conditions
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are eliminated (regardless of whether the
transferee is treated for other purposes
of the Code as owning such interest from
the date of the transfer). However, a
restriction or condition imposed in com-
pliance with federal or state securities
laws, or in accordance with the terms
or conditions of the gift or bequest
through which such interest was ac-
quired by the foundation, shall not be
considered a material restriction or con-
dition imposed by a private foundation,

(v) Foundation knowledge of acquisi-
tions made by disqualified persons, (A)
For purposes of paragraph (a) (1) (11) of
this section, whether a private founda-
tion will be treated as knowing, or hav-
ing reason to know, of the acquisition of
holdings by a disqualified person will de-
pend on the facts and circumstances of
each case. Factors which will be consid-
ered relevant to a determination that a
private foundation did not know or had
no reason to know of an acquisition are:
the fact that it did not discover acquisi-
tions made by disqualified persons
through the use of procedures reasonably
calculated to discover such holdings; the
diversity of foundation holdings; and
the existence of large numbers of dis-
qualified persons who have little or no
contact with the foundation or its man-

agers.
(B) The provisions of paragraph

(&) (1) (v) (A) of this section may be il-
lustrated by the following example:

Example, By the fifteenth day of the fAfth
month after the close of each taxable year,
the P Foundation sends to each foundation
manager, substantial contributor, person
holding more than & 20% interest (&s de-
scribed In section 4946(a)(1)(C)) in & sub-
stantial contributor, and foundation de-
scribed In section 4946(s)(1)(H), a ques-
tionnalre asking such persons to list all
holdings, actual or constructive, in each
business enterprise in which F had holdings
during the taxable year Iin excess of those
permitted by the 2 percent de minimis rule
of section 4943(c)(2)(C). In preparing the
list of such enterprises, I takes into acoount
its constructive holdings only If, during the
taxable year, F (along with all reiated foun-
dations described in section 4846(a) (1) (H))
owned over 2% of the voting stock, profits
interest or beneficlal interest in the entity
acturily owning the hoidings constructively
held by F. The questionnaire asks each such
person 1o list the holdings in such enter-
prises of any persons who, because of thelr
relationship to such disqualified person,
were thomselves disqualified persons (lLe.,
members of the family (as deflned in sec-
tion 4046(d)), and any corporations, part-
nerships, trusts and estates described in sec-
tion 4048(a) (1) (E) through (G) In which
such person, or members of his family, had
an Interest). The questionnairo asks that
constructive holdings be listed only if, dur-
ing the taxable year, the disqualified person
owned aver 2% of the voting stock, profits
interest or beneficial Interest in the entity
actually owning the holdings constructively
held by such person. (Thus a disqualified
person owning less than 2% of a mutual
fund is not required to list his atiributed
share of all the securities in the portfolio of
the fund.) If no response to the question-
palre Is received, the foundation seeks the
information requested by the questionnaire
by malling & second (but not a third) ques-
tionnalre. If & which is re-
turned to the foundation indicates that cer-
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tain information was unavailable to the per-
son completing the questionnalre, the foun-
dation seeks that information directly. For
example, If a disqualified person Indicates
that he could not find out whether a corpo-
ration described In section 4946(a) (1) (E)
had holdings in the enterprise listed in the
questionnaire, the foundation seeks to ob-
tain this information directly from the cor-
poration by malling it a questionnaire. In
such s case, F may be found not to have
reason to know of the acquisition of hold-
ings by s disqualified person.

(vl) Holdings acquired other than by
purchase. See section 4943(c)(8) and
§ 53.4943-6 for rules relating to the ac-
quisition of certain holdings other than
by purchase by the foundation or a dis-
qualified person.

(2) Special rules. In applying subpara-
graph (1) of this paragraph, the tax im-
posed by section 4943(a) (1)—

(1) Shall be imposed on the last day
gf the private foundation’s taxable year,

ut

(1) The amount of such tax and the
value of the excess business holdings sub-
ject to such tax shall be determined with
respect to the foundation's holdings
(based upon voting power, profits or ben-
eficial interest, or value, whichever is
applicable) in any business enterprise as
of that day during the foundation's tax-
able year when the foundation's excess
holdings In such enterprise were the
greatest.

In applying subdivision (i) of this sub-
paragraph, if a foundation's excess busi-
ness holdings in a business enterprise
which constitute such foundation's great-
est excess holdings in such enterprise for
any taxable year are maintained for 2 or
more days during such taxable year, the
value of such excess holdings which is
subject to tax under section 4943(a) (1)
shall be the greatest value of such excess
holdings in such enterprise as of any day
on which such greatest excess holdings
are maintained during such taxable year.

(3) Examples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Example (1). Y is a private foundation
reporting on & calendar year basis. On Jan-
uary 1, 1973, Y has 20 shares of common
stock In corporation N, of which five shares
constitute excess business holdings. On
June 1, 1873, Y disposes of such five shares:
however, becnuse of additional acquisitions
of N common stock on such date by dis-
qualified persons with respect to Y, the re-
malning 15 shares of N common stock held
by Y now constitute excess business hold-
ings, There are no further acquisitions or
dispositions of N common stock during 1973
by Y or its disqualified persons, Although Y's
greatest holdings in N during 1973 are heid
between January 1, 1073, and May 81, 1873,
Y's greatest excess holdings in N during 1973
are held between June 1, 1973, and Decem-
ber 31, 1073, Therefore, the tax specified In
section 4943(a) (1) shall be computed on the
basis of the greatest value of such greatest
excess holdings as of any day between June 1
and December 31. 1973,

Example (2). X I1s & private foundation
reporting on a calendar year basis. On Jan-
uary 1, 1972, X has 100 shares of common
slock In M corporation which are excees
business holdings. On such date each share
of M common stock has a fair market value
of $100. On February 28, 1672, in an effort to

dispcse of such excess business holdings, X
sells 70 shares of M common stock for $120
per share (the falr market value of each
share on such date) to A, an Individual who
is not a disqualified person within the mean-
ing of secticn 4946(a). The value of 8120 per
share is the highest falr market value be-
tween January 1 and February 28, 1972, X
disposes of no more stock in M for the re-
mainder of calendar year 1972, On Decem-
ber 31, 1972, the fair market value of each
share of M common stock s 880, X calculates
its tax on its excess business holdings in M
for 1972 as follows:

100 shares of M common stock times
#8120 fair market value per share
88 of Feb, 28, 1872. e eae-mn — $12, 000
$12,000 maultiplied by mate of tax
(percent)
Amount of tax on X foundation's
excess business holdings for 1972, 8600

Erample (3). Assume the same facts 85 In
Example (2) except that the sale of X to A
occurs cn January 7, 1973, when the falr
market value of each share of M corporation
common stock equals 870. A value of 8100
per share is the bighest fair market value of
the M common stock between January 1 and
Janunry 7, 1973. On May 9, 1073, X for the
first time has excess business holdings in N
corporation in the form of 200 shares of N
common stock, The value per share of N com-
mon stock on May 9, 1973, equals $200. X
makes no disposition of the N common stock
during 1973, and the value of each share of
N common stock as of December 31, 1673
equals $250 (the highest value of N common
stock during 1973). X calculates {ts tax on
its excess business holdings in both M and
N for 1973 as follows:

100 shares of M common stock times
$100 fair market value per share._ 810, 000
#3250 falr market value per share.. 850, 000

tal
$60.000 multiplied by rate of tax
(percent)
Amount of tax on X foundation's
excess business holdings for 1873

#3, 000

(b) Additional tax., In any case in
which the initial tax is fmposed under
section 4943 (a) with respect to the hold-
ings of a private foundation in any busi-
ness enterprise, if, at the close of the
correction period (as defined in section
4943(d) (3) and §53.4943-9) with re-
spect to such holdings the foundation
still has excess business holdings in such
enterprise, there is imposed a tax under
section 4943(b) equal to 200 percent of
the value of such excess holdings as of
the last day of such correction period
(determined without regard to ex-
tensions).

§ 53.4943-3 Determination of  excess
business holdings.

(a) Excess business holdings—(1) In
general. For purposes of section 4943, the
term “excess business holdings' means,
with respect to the holdings of any pri-
vate foundation in any business enter
prise (as described in section 4943(d’
(4)), the amount of stock or other in-
terest in the enterprise which, except as
provided in §53.4843-2(a) (D), the
foundation, or & disqualified person
would have to dispose of, or cause the
disposition of, to a person other than &
disqualified person (as defined in section
4946ia)) In order for the remaining
holdings of the foundation in such en-
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terprise to be permitted holdings (as de-
fined in paragraphs (b) and (c) of this
section). If a private foundation is re-
quired by section 4943 and the regula-
tions thereunder to dispose of certain
shares of a class of stock in a particular
period of time and other shares of the
same class of stock in a shorter period of
time, any stock disposed of shall be
charged first against those dispositions
:enod.hlchmw be made in such shorter

(2) Example. The provisions of this
paragraph may be illustrated by the
following example:

Ezample. Corporation X has outstanding
100 shares of voting stock, with each share
entitling the holder thereof to one vote.
F, a private foundation, possesses 20 shares

of X voting stock representing 20 percent of
the voting power in X. Assume that the per-

mitted holdings of F in X under paragraph
(b) (1) of this section are 11 percent of the
voting stock in X. P, therefore, possesses
voting stock in X representing a percentage
of voting stock In excess of the percentage
permitted by such paragraph. Such excess
percentage is 9 percent of the voting stock
in X, determined by subtracting the per-
centage of voting stock representing the per-
mitted holdings of P In X ‘(Le., 11 percent)
from the percentage of voting stock held by
P Iin X (le, 20 percent). (20% — 115 =0%).
The excess business holdings of F in X are
an amount of voting stock representing such
excess percentage, or 9 shares of X voting
stock (9 percent of 100).

(b) Permitted holdings in an incorpo-
rated business enterprise—(1) In gen-
eral—) Permitted holdings defined.
Except as otherwise provided in section
4943(c) (2) and (4), the permitted hold-
ings of any private foundation in an in-
corporated business enterprise (includ-
ing a real estate investment trust, as
defined in section 856) are—

(A) 20 percent of the voting stock in
such enterprise reduced (but not below
zero) by

(B) The percentage of voting stock
in such enterprise actually or construc-
tively owned by all disqualified persons.

(11) Voting stock. For purposes of this
section, the percentage of voting stock
held by any person in 8 corporation is
normally determined by reference to the
power of stock to vote for the election
of directors, with treasury stock and
stock which is authorized but unissued
being ded. Thus, for example,
if a private foundation holds 20 percent
of the shares of one class of stock in &
corporation, which class {s entitied to
elect three directors, and such founda-
tion holds no stock in the other class
of stock, which is entitled to elect five
directors, such foundation shall be
treated as holding 7.5 percent of the vot-
Ing stock because the class of stock it
holds has 37.5 percent of such voting
power, by reason of being able to elect
three of the eight directors, and the
foundation holds one-fifth of the shares
of such class (20 percent of 37.5 percent
1s 7.5 percent). The fact that extraordi-
nary corporate action (e.g., charter or
by-law amendments) by & corporation
may require the favorable vote of more
than a majority of the directors, or of
the outstanding voting stock, of such
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corporation shall not alter the deter-
mination of voting power of stock In
such corporation in accordance with the
two preceding sentences.

(2) Nonvoting sltock as permitted
holdings—(i) In general. In addition to
those holdings permitted by paragraph
(b) (1) of this section, the permitted
holdings of a private foundation in an
incorporated business enterprise shall
include any share of nonvoting stock in
such enterprise held by the foundation
in any case in which all disqualified per-
sons hold, actually or constructively, no
more than 20 percent (35 percent where
third persons have effective control as
defined In paragraph (b)(3)(i}) of this
section) of the voting stock in such en-
terprise. All equity interests which do
not have voting power attributable to
them shall, for purposeés of section
4943, be classified as nonvoting stock.
For this purpose, evidences of indebted-
ness (including convertible indebted-
ness), and warrants and other options
or rights to acquire stock shall not be
considered equity interests.

(i) Stock with contingent voting
rights and convertible monvoting stock.
Stock carrying voting rights which will
vest only when conditions, the occur-
rence of which are indeterminate, have
been met, such as preferred stock which
galns such voting rights only if no div-
idends are paid thereon, will be treated
s nonvoting stock until the conditions
have occurred whizh cause the voting
rights to vest, When such rights vest, the
stock will be treated as voting stock that
was acquired other than by purchase,
but only if the private foundation or dis-
qualified persons had no control over
whether the conditions would occur.
Similarly, nonvoting stock which may be
converted into voting stock will not be
treated as voting stock until such con-
version occurs. For special rules where
stock is acquired other than by pur-
chase, see section 4943(c) (6) and the
regulations thereunder.

(iil) Example. The provisions of this
paragraph (2) may be {llustrated by the
following example:

Ezampie. Assume that F, a private foun-
dation, holds 10 percent of the single class of
voting stock of corporation X, and owns 20
shares of nonvoting stock in X, Assume fur-
ther that A and B, the only disqualified per-
sons with respect to P, hold 10 percent of the
voting stock of X. Under the provisions of
paragraph (b) (1) of this section, the 10 per-
cent of X votlng stock held by F will be
classified as permitted holdings of F in X
since 20 percent less the percentage of voting
stock held by A and B in X is 10 percent, In
addition, under the provisions of this (2).
the 20 shares of X nonvoting stock will qual-

ify sa permitted holdings of F in X since the
percentage of voting stock held by A and B
in X is no greater than 20 percent.

(3) Thirty-five-percent rule where
third person has eflective control of
enterprise—(1) In general. Except as
provided in section 4943(c)(4), para-
graph (b) (1) of this section shall be ap-
plied by substituting 35 percent for 20
percent if—

(A) The private foundation and all

disqualified persons together do not hold,
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actually or constructively, more than 35
percent of the voting stock in the busi~
ness enterprise, and

(B) The foundation establishes to the
satisfaction of the Commissioner that
effective control (as defined in paragraph
(b) (3) (i) of this section) of the busi-
ness enterprise is in one or more persons
(other than the foundation itself) who
are not disqualified persons,

(i) “Effective control’” defined. For
purposes of this subparagraph, the term
“effective control” means the possession,
directly or indirecily, of the power to di-
rect or cause the direction of the man-
agement and policies of a business enter-
prise, whether through the ownership of
voting stock, the use of voting trusts, or
contractual arrangements, or otherwise,
It is the reality of control which is deci-
sive and not its form or the means by
which it is exercisable. Thus, where a
minority interest held by individuals who
are not disqualified persons has histor-
jcally elected the majority of a corpora-
tion’s directors, effective control is in the
hands of those individuals.

(4) Two percent de minimis rule—)
In general. Under section 4843(¢) (2) (O),
a private foundation is not treated as
having excess business holdings in any
Incorporated business enterprise in which
It (together with all other private foun-
dations (including trusts described in
section 4947(a) (2)) which are described
in section 4846(a) (1) (H)) actually or
constructively owns not more than 2
percent of the voting stock and not more
than 2 percent in value of all outstanding
shares of all classes of stock, If, however,
the private foundation, together with alf
other private foundations which are de~
scribed In section 4946¢a) (1) (H), actu-
ally or constructively owns more than 2
percent of either the voting stock or the
value of the outstanding shares of al
classes of stock in any incorporated busi-
ness enterprise, all the stock in such busi-
ness enterprise classified as excess busi-
ness holding under section 4943 is
treated as excess business holdings, For
purposes of this paragraph, any stock
owned by a private foundation which is
treated as held by a disqualified person
under section 4943(c) (4) (B), (5), or (8)
shall be treated as actually owned by the
private foundation. See paragraph (b)
(1) of § 53.4941(d)—4 for the determina-
tion of excess business holdings without
regard to section 4943(c) (2) (C) for pur-
poses of applying section 101(C) (2) (B)
o:t‘3 the Tax Reform Act of 1969 (83 Stat.
533).

(11} Examples. The provisions of this
subparagraph may be illustrated by the
following examples:

Example (1). F, a private foundation, owns
1 percent of the single class of voting stock
and 1 percent in value of all the outstanding
shares of nll clagses of stock in X corporation.
No other private foundation described in
section 4946(a) (1) (H) owns any stock in X.
All of the stock owned by F in X would be
excess business holdings under section 4943
(€) (1) 1If section 4943(c) (2) (C) were Inap-
plicable, F owns no other shares of stock In
X. Since F owns no more than 2 percent of
the voting stock and no more than 2 percent
in value of all outstanding shares of all
classes of stock in X, under section 4543(c)

FEDERAL REGISTER, VOL. 42, NO. 179—THURSDAY, SEPTEMBER 15, 1977




46288

(2) (C) none of the stock In X owned by F
s treated ms excess business holdings,

Example (2). Assume the facts a5 stated
in Example (1), except that F and T, a con-
trolled private foundation under section 4940
(a) (1) (H), together own 1 percent of all the
voting stock and 1 percent in value of all
the outstanding shares of all classes of stock
in X, All of the stock in X owned by Fand T
would be excess business holdings under sec-
tlon 4043{(c} (1) If section 4943(c)(2) (C)
were Inapplioable. Since F and T together
own no more than 2 percent of the voting
stock and no more than 2 percent in value
of all outstunding shares of all classes of
stock in X, under sectlon 4943(c)(2)(C)
none of the stock in X owned by either P or
T is treated as excess business holdings.

Example (3). Assume the facts as stated in
Example (1), except that F owns 3 percent of
the voting stock in X, 2 percent of which Is
treated as held by P, a disqualified person of
F, under section 4943(c) (4) (B). Under sub-
division (1) of this subparagraph, the 2 per-
cent of the stock in X owned by F which is
treated as held by P under section 4943(c)
(4) (B) Is treated as actually owned by P for
purposes of section 4843(c)(2)(C), Conse-
quently, all of the X stock owned by Fis
treated 88 excess business holdings under
section 4843 (c) (2) (C). However, only 1 per-
cent of the stock In X is subject to tax under
section 4043(a), since the other 2 percent Is
treated as owned by s disqualified person
under section 4943(c) (4) (B) for purposes of
determining the tax upon F under section
4943(a).

(¢) Permitted holdings in an unincor-
porated business enterprise—(1) In gen-
eral, The permitted holdings of a private
foundation in any business enterprise
which is not incorporated shall, subject
to the provisions of subparagraphs (2),
(3), and (4) of this paragraph, be deter-
mined under the principles of paragraph
(b) of this section.

(2) Partnership or joint venture. In
the case of a partnership (including &
limited partnership) or joint venture,
the terms “profits interest” and “capital
interest” shall be substituted for “voting
stock” and “nonvoting stock,” respec-
tively, wherever those terms appear in
paragraph (b) of this section. The in-
terest in profits of such foundation (or
such disqualified person) shall be deter-
mined in the same manner as its distrib-
utive share of partnership taxable In-
come. See section 704(b) (relating to the
determination of the distributive share
by the income or loss ratio) and the
regulations thereunder. In the absence
of a provision in the partnership agree-
ment, the capital interest of such foun-
dation (or such disqualified person) in
a partnership shall be determined on the
basis of its interest in the assets of the
partnership which would be distributable
to such foundation (or such disqualified
person) upon its withdrawal from the
partnership, or upon lquidation of the
parinership, whichever is the greater.

(3) Sole proprietorship. For purposes
of section 4943, a private foundation shall
have no permitted holdings in a sole
proprietorship. In the case of & transfer
by a private foundation of a portion of
a sole proprietorship, see paragraph (¢)
(2) of this section (relating to permitted
holdings in partnerships), For the treat-
ment of a private foundation’s ownership
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of a sole proprietorship prior to May 26,
1069, see § 53.4043-4.

(4) Trusts and other unincorporated
business enterprises—i) In general. In
the case of any unincorporated business
enterprise which is not described in par-
agraph (¢) (2) or (3) of this section,
the term “beneficial interest” shall be
substituted for “voting stock" wherever
the term appears in paragraph (b) of this
section. Any and all references to novot-
ing stock in paragraph (b) of this section
shall be inapplicable with respect to any
unincorporated business enterprise de-
scribed in this subparagraph.

(ii) Trusts. For purposes of section
4043, the beneficial interest of a private
foundation or any disqualified person in
a trust shall be the beneficial remainder
interest of such foundation or person
determined as provided in paragraph (b)
of § 53.4943-8.

(iiiy Other wunincorporated business
enterprises. For purposes of section 4843,
the beneficial interest of a private foun-
dation or any disqualified person in an
unincorporated  business  enterprise
(other than a trust or an enterprise de-
seribed in paragraph (¢) (2) or (3) of
this section) includes any right to re-
celve a portion of distributions of profits
of such enterprise, and, if the portion
of distributions is not fixed by an agree-

ment among the participants, any right

to receive a portion of the assets (if any)
upon liquidation of the enterprise, ex-
cept as a creditor or employee. For pur-
of this subparagraph, a right to
~elve distributions of profits includes
a right to receive any amount from such
profits (other than as a creditor or em-
ployee), whether as a sum certain or as
a portion of profits realized by the enter-
prise. Where there 1s no agreement fix-
ing the rights of the participants in such
enterprise, the interest of such founda-
tion (or such disqualified person) in such
enterpriss shall be determined by divid-
ing the amount of all equity investments
or contributions to the capital of the en-
terprise made or obligated to be made
by such foundation (or such disqualified
person) by the amount of all equity in-
vestments or contributions to capital
made or obligated to be made by all par-
ticipants in the enterprise.

(d) Examples., The provisions of this
section may be illustrated by the follow-
ing examples:

Example (1). Corporation X has outstand-
ing 100 shares of voting stock, with each
share entitiing the holder thertof to one
vote. Assume that F, a private foundation.
possesses 30 shares of X voting stock, and
that A and B, the only disqualified persons
with respect to F, together own 10 shares of
X voting stock. The excess business holdings
of ¥ in X are 20 shares of X voting stock,
determined as follows:

)

Determination of voting stock percentages:

(a) Total number of outstanding VOLES IN Koo e cccsamrm e mm e mm—e 100
(b) Total number of votes in X held DY Ponrccesmemmenesanmmmomenesnnas 30
(¢) Total number of votes in X held by AAMDA Beeecanrmn e cmm e 10
(d) Percentage of voting stock in X held by F (item (b) divided by item (8)) =
(percent) —coeanm-- e ek e aie e s -,
(e) P«genugeorvoungmxmxmawamnmm (c) divided by
ftem (8)) (PErCENt) oo cmccemmecmmmmessnsamem st 10
(1) Determination of permitted holdings of voting stock:
(n) Percentage of voting stock in X held by A and B (percent) . comeneecean 10
(b) Permitted holdings of voting stock by P in X (20 pct less item (a))
POICENL) oecememmmammzesremsamesssmssasmmestesssasassmamsnens 10
(1) Determination of excess business holdings:
(8) Percentage of voting stock In X held by F (peroent) e eccecnmmvncnanene 30
(b) Permitted holdings of voting stock by P in X (percent) e cccnmeeeeenn 10
(¢) Item (a) less item (b) (POECONE) ccam s em e e smm m e mm == 20
(d) Bxcess business holdings of ¥ in X (Le., an amount of X voting stock
representing a percentage of voting stock equivalent to that in item
(€)) (ShATES) . .mcrecicanaeemmesmmmr e mm s o e s e e ER s m TS nn TS 29
- - - - -

Ezample (2). F, a private foundation, is
a partner in P partnership, In addition. A
and B, the only disqualified persons with re-
spect to F, are partners in P, The partner-
ship agreement of P contalns no provisions
regarding the sharing of profits by, and the
respective capital interests of, the partpers.

(i) Assume that, under section T04(b).
F's distributive share of P taxable income i
determined to be 20 percent, In addition, aS~
sume that under such section, A und B are
detormined to have & 4-percent distributive
share each of P taxable income, Accordingly,
P holds a 20-percent profits interest in P,
and A and B hold an 8-percent profits in-
terest In P. Assuming that the provisions of
se~tion 4943(¢) (2) (B) do not apply, the per-
mitted holdings of ¥ in P are 12 percent of
the profits interest in P, determined by sub-
teacting the precentage of the profits in-
terest held by A and B in P (lLe, 8 percent)
from 20 percent. (20 percent—8 percent=12
percent.) F, therefore, holds & percentage of
the profits interest in P in excess of the per-
contage permitted by § 53.4043-3(b) (1). The
excess business holdings of F in P are a per-

centage of the profits interest ih P equivalent
to stuich excess percentage, or 8 percent of
the profits interest in P, determined by sub-
tracting the permitted holdings of F in P
(Le., 12 percent) from the percentage of the
profit interest held by P in P (Le, 20 per-
cent) (20 percent—12 percent=8 percent.)

(11) Assume that, under the partnership
agreement, P would be entitled to a distri-
bution of 20 percent of P's assets upon P's
withdrawal from P and to s distribution of
80 percent of P's assets upon the ligquldation
profits interest held by F in P (Le., 20 per-
cent) (20 percent—12 percent=8 percent).
of P. F, therefore, holds a 30-percent capltal
contage of the pssets of P distributabie to ¥
upon F's withdrawal from P, or the peroent-
age of such assets distributable to F upon
the liguidation of P, Since the percentage of
the profits interest held by A and B in P
{8 less than 20 percent, such 30-percent cah-
ital interest will be included in the permitted
holdings of Fin P,

§ 53.4943-4 Present holdings.

(a) Introduction—(1) Section
(o) (4) in general, (D Paragraph

4943
(4 of
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section 4043(c) prescribes transition
rules for a private foundation which, but
for such paragraph, would have excess
business holdings on May 26, 1069, Sec-
tion 4943(c) (4) provides such a foun-
dation with protection from the initial
tax on excess business holdings in two
ways. First, the entire interest of such
a foundation in any business enterprise
in which such a foundation, but for sec-
tion 4043(c) (4), would have had excess
business holdings on May 26, 1969, is
treated under section 4943(e) (4) (B) as
held by disqualified persons for a certain
period of time (the “first phase”). The
effect of such treatment is to prevent &
private foundation from being subject
to the Initial tax with respect to its May
26, 1969, interest during the first phase
holding period and also to prevent the
foundation from purchasing any addi-
tional business holdings in such business
enterprise during such perfod (unless the
combined holdings of the foundation and
all disqualified persons fall below the 20
percent (or 35 percent, if applicable) fig-
ure prescribed by section 4943(c)(2)).
Second, section 4943(c) (4) (A) (i) ini-
tially increases the percentage of per-
mitted holdings of such a foundation to
8 percentage equal to the difference
between—

(A) The percentage of combined hold-
ings of the foundation and all disquali-
fied persons in such business enterprise
on May 26, 1969 (subject to a 50 percent
maximum), and

(B) The percentage of holdings of all
disqualified persons.

The percentage referred to in paragraph
(a) (1) (D (A) of this section is referred
to In this section as the “substituted
level”, This “substituted level” is then
reduced by the “downward ratchet rule”
prescribed by section 4943(c) (4) (A) (i)
and paragraph (d) (3) of this section for
certain dispositions by such foundation
or by disqualified persons. The primary
purpose of the substituted level is to in-
dicate what the permitted holdings in
such business enterprise will be immedi-
ately after the expiration of the first
phase holding perlod. Thereafter, the
permitted holdings of a private founda-
tion itself are further limited to & maxi-
mum 25 percent interest in such business
enterprise by section 4943(c) (4)(D) as
soon as the combined holdings of all dis-
qualified persons in such business enter-
prise exceed 2 percent (of the voting
stock), If the combined holdings of all
disqualified persons at no time exceed
2 percent (of the voting stock) during
the 15 years following the first phase
(the “second phase”), then the substi-
tuted level is reduced to a 35 percent
maximum after the second phase.

(i) Paragraph (a) (1) (1) of this sec-
lion may be {llustrated by the following
example:

Example, On Mny 26, 1009, private founda-
ton P held a 5 percent interest in corpora~-
llon X (voting stock and value). On such
Qate disqualified persons held a 16 percent
interest In X (voting stock and value). As-
‘ume that except for section 4943(c)(4), P
would have had a 1 percent interest in X
which would have constituted excess busi-
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ness hol . Therefore, section 4943(c)(4)
(B) applies and P's § percent Interest in X Is
treated as held by & disqualified person dur-~
ing the 10-year period beginning May 28,
1909. Since the entire 21 percent held by P
and disquslified persons 15 now treated as
held by disqualified persons, P's substituted
level is 21 percent and {ts permitted holdings
are zero (2!1%—21%). However, P has no
exoess business holdings in X, because during
the 10-year period P is not treated as holding
such interest. The only change in the inter-
est in X occurs on January 2, 1072, when P
disposes of 2 percent of its interest in X to A,
an unrelated person. Since the interest held
by P and all disqualified persons (21%—
2%=10%) has decreased below 20 percent,
P's substituted level is reduced to 20 percent
and its permitted holdings are 1 percent
(20%—19%) on such date. Thersfore, If the
other interests In X do not change, P will
not have excess business holdings If P pur-
chases no morz than an sdditionat 1 percent
interest in X.

(2) Imteraction of provisions of section
4943(¢c) ((4), (5), and (6), During the
first phase, a private foundation may
acquire additional interests in a business
enterprise, other than by purchase, which
are entitled to be treated as held by dis-
Qualified persons for varying holding
periods under section 4943(¢) (5) or (8)
(relating respectively to certain holdings
acquired pursuant to the terms of a trust
or will in effect on May 26, 1969, and to
the 5-year period to dispose of certain
gifts, bequests, ete.). In any case, hold-
ings which the private foundation dis-
poses of shall be charged first against
those holdings which it must dispose of
in the shortest period in order to avoid
the initial tax thereon. Further, acquisi-
tions of a private foundation under a
pre-May 27, 1969, will or trust described
in section 4943(c)(5) are treated in &
manner similar to the treatment of In-
terests actually held by a private founda-
tion on May 26, 1969. See §§ 53.4943-5
and 53.4943-6.

(b) Present holdings in general. (1)
Section 4943(c) (4) (B) provides that any
interest in a business enterprise held by
a private foundation on May 26, 1969, if
the foundation on such date has excess
business holdings (determined without
regard to section 4943(c)(4)), shall
(while held by the foundation) be
treated as held by a disqualified person
during a first phase. Therefore, no inter-
est of a private foundation shall be
treated as held by a disqualified person
under section 4843(c)(4)(B) and this
section unless:

(D The private foundation was an en-
tity (not including a revocable trust) in
existence on May 26, 1969, even though
it was not then treated as a private
:oumla“7 tion under section 509 or section

(1) Such interest was actually or con-
structively owned by such entity on such
date; and

(iil) Without regard to section 4943
(¢) (4) such entity had on such date an
interest (considered in connection with
the interests actually or constructively
owned by all disqualified persons with
respect to such entity on that date in the
same business enterprise, determined as
if the entity were then a private founda-
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tion) which exceeded the permitted
nolding; prescribed by section 4943(c)
€2) or (3).

(See, however, section 4943(c)(5) and
§ 53.4943-5 for similar treatment for cer-
tain interests acquired by a private foun-
dation under the terms of a trust or a
will which were in efflect on May 26,
1869.) If a private foundation owns ar
interest described by section 4943(c) (4)
(B), then the length of the first phase
for such an interest 15 prescribed by par-
egraph (c) of this section and shall not
be affected by any interest acquired by
the private foundation or any disquali-
fled person in such businsss enterprise
after May 26, 1069. In addition, the
amount of permitted holdings in such
business enterprise is preseribed by para-
graph (d) of this section. An interest
constructively held by a private founda-
tion (or a disqualified person) on May
26, 1969, shall not cease to be an inter-
est to which section 4943(c) (4) applies
merely because it is later distributed to
such foundation (or to such disqualified
person), Nor shall an interest directly
held by a private foundation (or dis-
qualified person) on May 26, 1969, cease
to be treated as an interest to which
section 4943(c) (4) applies to the extent
it remains actually or constructively held
by such foundation (or such disqualified
person) upon transfer of such interest,
such as upon the incorporation of a sole
proprietorship.

(2) The provisions of this paragraph
may be illustrated by the following ex-
ample:

Example. A, » nonprofit research organiza-
tion described in section 501(c)(3), was or-
ganized In 1066. On May 28, 1960, A held 50
percent of the stock of corporation B, For its
taxable years 1970, 1071, and 1972, A is clas-
sifled as an organization described in section
509(a) (2). However, for 1073 and subsequent
years, A fails to satisfy the gross Investment
Income limitation of section 508(n)(2)(B),
and 15 thus classified as a private founda-
tion. In such a case, soction 4943 (c)(4) ap-
plies, and s disqualified person shall be
treated ns holding A's stock in B during a
first phase that begins on May 26, 1969,

(¢) First phase holding periods—(1)
In general. If, on May 26, 1969, a pri-
vate foundation has excess business
holdings in any business enterprise (de-
termined with regard to the 20 or 35 per-
cent permitted holdings of section 4943
(©)(2)), then all interests which such
foundation holds, actually or construc-
tively, in such enterprise on May 26, 1969,
shall (while held by such foundation) be
deemed held by a disqualified person
during the following pertods:

(1) The 20-year period beginning on
May 26, 1969, if the private foundation
holds, actually or constructively, more
than 85 percent of the voting stock (or
more than a 95 percent profits or bene-
ficial interest in the case of an unin-
corporated enterprise) In such enterprise
on such date;

(i Except as provided in paragraph
(e) (1) (1) of this section, the 15-yvear
period beginning on May 26, 1989, if the
private foundation and all disqualified
persons hold, actually or constructively
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on such date, more than 75 percent of
the voting stock (or more than a 75 per-
cent profits or beneficial interest in the
case of any unincorporated enterprise)”
or 75 percent of the value of all out-
standing shares of all classes of stock in
such enterprise (or more than s 75 per-
cent profits and capital interest In the
case of a partnership or joint venture) ;
or

(iii) The 10-year period beginning on
May 26, 1969, In any case not described
in paragraph (¢)(1) 1) or «ii) of this
section.

The 20-year, 15-year, or 10-year period
described In this subdivision (whichever
applies) shall, for purposes of section
4943 and this section, be known as the
“first phase".

(2) Sole proprietorships. The 20-year
period described in paragraph (c¢) (1) of
this section shall apply with respect to
any interest which a private foundation
holds in a sole proprietorship on May 26,
1969. See paragraph (b) of this section
for the effect of converting such an en-
terprise to a corporate, partnership, or
other form.

(3) Suspension of first-phase periods.
The 20-year, 15-year, or 10-year period
described In paragraph (¢) (1) of this
section shall be suspended during the
pendency of any judicial proceeding
which is brought and diligently litigated
by the private foundation and which is
necessary to reform, or to excuse the
foundation from compliance with, its
governing instrument or any other in-
strument (as in effect on May 26, 1969)
in order to allow disposition of any ex-
cess business holdings held by the foun-
dation on May 26, 1969.

(4) Election to shorten the pertod dur-
ing whick certain holdings of private
foundations are treated as held by dis-
qualified persons. If, on May 26, 1969,
the combined holdings of a private foun-
dation and all disqualified persons in any
one business enterprise are such as to
make applicable the 15-year period re-
ferred to iIn paragraph (¢) (1) (ii) of this
section, and if, on such date, the founda-
tion's holdings do not exceed 95 percent
of the voting stock in such enterprise,
then such 15-year period is shortened to
the 10-year period referred to in para-
graph (c) (1) i), if at any time before
January 1, 1971, one or more individ-
uals—

(i) Who are substantial contributors
(as described in section 507(d)(2)), or
members of the family within the mean-
ing of section 4946(d) of one or more
substantial contributors, to such private
foundation, and :

(1) Who on May 26, 1969, held in the
aggregate more than 15 percent of the
voting stock in the enterprise,

made an election in the manner de-
t;cwribad‘ in 26 CFR 143.6 (rev. asof Apr. 1,
18
(5) Eramples. The provisions of this
paragraph (¢) may be {llustrated by the
following examples:

Example (I). Assume that P, a private
foundation, owns, on May 26, 1069, 50 shares
of voting stock in corporation X representing
850 percent of the voting power in X and 25
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percent of the value of all outstanding shares
of all clusses of stock In X. Assume further
that A and B, the only disqualified persons
with respect to F, own five shares each of
voting stock in X on such date. The 10 shares
of voting stock in X owned by A and B to-
gether represent 10 percent of the voting
power In X and § percent of the value of all
outstanding shares of all classes of stock In
X. Under the provisions of §53.4043-3, the
excess business holdings of F In X (deter-
termined without regard to section 4943(c)
(€) ) as of such date are, therefore, 40 percent
of X voting stock. Accordingly, since the
combined holdings of F, A, and B in X are,
on such date, less than 76 percent of the vot-
ing stock in X and less than 75 perocent of
the wvalue of all outstanding shares of all
classes of stock In X, under the provisions of
section 4043(c) (4) (B) (i1), all holdings of
Fin X (fe, 50 percent of X voting stock)
will be troated as held by a dlsqualified per-
son through May 25, 1979.

Example (2). Assume the facts na stated
in Example (1), except that F, on December
15, 1069, purchases an additional 10 shares
of voting stock in X representing 10 per-
cent of X votlng power, Assume, further,
that there were no other transactions in the
stock in X during 1069, While the 50 percent
of X voting stock held by F on May 26, 1060,
will be deomed held by s disqualified per-
son through May 25, 1079, the sdditional 10
shares of X voting stock mequired by pur-
chase by F on December 15, 1069, will not
be deemed to be so held. Accordingly, since,
under the provisions of § 53.4943-3, such 10
shares represent excess business holding of
F in X, such 10 shares will be subject to the
imposition of tax under the provisions of
section 4943(a).

Erample (3). Assume the facts as stated
in Example (1), except that P, on December
15, 1971, acquires an sadditional 10 shares of
votlng stock In X (representing 10 percent
of X voting power) under the terms of a will
which was executed before May 28, 1060, to
which section 4043(c)(5) applies. While
the 50 percent of X voting stock held by P
on May 26, 1060, will be deemed held by s
disqualified person through May 25, 1979,
the additional 10 percent of X voting stock
acquired by F on December 15, 1971, will,
under the provisions of section 4843(c)(5).
be deemed heid by & disqualified person
through Decomber 14, 1981, See § 63.4043-5.

Ezample (4). Assume that P, a private
foundation, owns on May 28, 1989, 50 shares
of voting stock in corporation Y representing
50 percent of the voting power in Y. Assume
further that © and D, the only disgualified
persons with respect to F, own on such date
15 shares each of Y voting stock and that the
30 shares of Y voting stock owned by C and
D together represent 30 percent of the voting
power in Y. Under the provisions of §53.-
4043-3 the excess business holdings of F In
Y (determined without regard to section
4043(c) (4)) as of such date are, therefore,
80 percent of Y voting stock. Accordingly,
since the combined holdings of P, C, and D
in Y represont, on such date, more than 78
percent of the voting stock in Y, under the
provisions of section 4043(c)(4)(B)(i1), all
holdingsof FIn Y (Le, 60 percent of Y voting
stock) will be treated as held by a disquali-
fied person through May 25, 1084.

Example (5). M, & private foundation, owns
on May 26, 1069, scle proprietorship S. Since,
under the provisions of § 53.5054-3, M's own-
ership of 8 constitutes excess business hold-
ings (determined without regard to section
4043(¢) (4) as of May 26, 1669, and since M's
interest In S Is groater than 85 percent on
such date, under the provisions of this para.
graph a disqualified person will be treated as
the owner of S for the 20-year period begin-
ning on such date. If 8 is later incorporated,

that peroentage of the interest in S retalned
by M, even though loss than o 85-percent in-
tarest, shiall continue to be treated as held by
a disqualified person through May 26, 1950

Ezample (8). A and B, individuals, together
own on May 26, 1960, 40 chares of voting
stock In corporation X representing 40 por-
cent of the voting power in X and 20 per-
cent of the value of all outstanding shares
of all ¢classes of stock In X, A and B are both
disqualified persons with respoct to F, a pri-
vate foundation, which owns no stock in X
on May 26, 1060, On January 1, 1973, Asnd B
donate the 40 shares of X voting stock held
by them to F. Since F had no excess business
holdings on May 20, 1060, section 4943(c) (4)
does not apply. See howeyer, section 4943(c)
(8) and § 53.4043-6.

Example (7). Assume the facts as stated in
Example (6), except that P, on May 26, 1689,
owns 50 shares of voting stock in X, repre-
senting 50 percent of the voting power in X
and 25 percent of the value of all cutstanding
shares of all classes of stock in X. Under the
provisions of this paragraph, the 50 shares of
X voting stock held by F on May 206, 1669
shall be treated in accordance with the provi-
sions of section 4943(c)(4), while the 40
sharss of X voting stock mcquired by F on
January 1, 1973 shall be treated in scoord.
ance with the provisions of section 49843(c)
(6).See § 53.4043-6.

(d) Permitted holdings under section
4943(¢) (4)—(1) In general, The permit-
ted holdings of a private foundation to
which section 4943(c)(4) applies in a
business enterprise shall be as follows:

(i) The excess of the substituted com-
bined voting level over the disqualified
person voting level, and séparately,

(ii) The excess of the substituted com-
bined value level over the disqualified
person value level,

(2) Definitions. For purposes of para-
graph (d) of this section——

({Y The term “disqualified person vot-
ing level” on any given date means the
percentage of voting stock held by all
disqualified persons together on such
date (including stock deemed held by
such a person by reason of section 4943
(c) (4), (5),0r(6)).

(il) The term “disqualified person
value level” on any given date means the
percentage of the total value of all out-
standing shares of all classes of stock
in a business enterprise held by all dis-
qualified persons together on such date
(including stock deemed held by such &
person by reason of section 4843(c) (4),
(5), or (6)).

(1) The term “foundation voting
level” prior to the second phase is equal
to zero. After the first phase, such term
on any given date means the lowest per-
centage of voting stock held by a private
foundation (without regard to section
4943(c) (4) (B)) in a business enterprise
on May 26, 1969, and at all times there-
after up to such date. See section 4043
(¢) (5) and § 53.4943-5 for the effect of
{nterests acquired pursuant to the terms
of certain wills or trusts in effect on
May 26, 1969.

(iv) The term “foundation value level”
prior to the second phase is equal to
zero. After the first phase, such term on
any given date means the lowest per-
centage of the total value of all out-
standing shares of all classes of stock
held by a private foundation (without
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regard to section 4943(c)(4)(B)) in a
business enterprise on May 26, 1969, and
at all times thereafter up to such date.
See section: 4943(c) (5) and §53.4943-5
for the effect of interests acquired pur-
suant to the terms of certain wills or
trusts in effect on May 26, 1969.

(v) The term “substituted combined
voting level” means the lowest percentage
to which the sum of the foundation vot-
ing level plus the disqualified person
voting level has been reduced since May
26, 1969, by paragraph (d)(4) of this
section (the “downward ratchet rule"),
subject to the following modifications:

(A) In no event shall such substituted
level exceed 50 percent; and

(B) Such substituted level shall be In-
creased (but not above 50 percent) in
accordance with section 4943(¢)(5) and
§ 53.4943-5 for certain interests acquired
by such foundation pursuant to the terms
of a will or trust in effect on May 28,
1569.

(vl) The term “substituted combined
value level” means the lowest percentage
to which the sum of the foundation value
level plus the disqualified person value
level has been reduced since May 26, 1969,
by paragraph (d) (4) of this section (the
“downward ratchet rule”), subject to the
following modifications:

(A) In no event shall such substituted
level exceed 50 percent; and

(B) Such substituted level shall be In-
creased (but not above 50 percent) in
accordance with section 4943(c) (5) and
§ 53.4943-5 for certain interests acquired
by such foundation pursuant to the
terms of a will or trust in effect on May
26, 1969.

(viD) In the case of an interest in &

ership or joint venture, definitions
(i) through (iv) of this subparagraph
shall be applied by substituting “profit
interests" for “voting stock” and “all
partnership Interests” for “all outstand-
ing shares of all classes of stock.”

(viif) In the case of an interest in a
business enterprise other than a corpo-
ration, partnership or joint venture, defi-
nitions (1) through (v) of this subpara-
graph shall be applled by substituting
“beneficial remainder interests” for “vot-
ing stock™ and “all beneficial remainder
interests” for “all outstanding shares of
&ll classes of stock.”

(ix) Each level defined In paragraph
(@) (2) (D), dv), (v) and (vi) as of any
date shall be carried over to the subse-
quent date subject to any adjustments
prescribed for such level.

(3) Permitted holdings—First phase,
Bince during the first phase the substi-
tuted combined voting level generally
does not exceed the disqualified person
voting level, and the substituted com-
bined value level generally does not ex=
ceed the disqualified person value level,
the permitted holdings during the first
phase are generally equal to zero, The
permitted holdings during the first phase
exceed zero only where the 20 percent (or
:: tggrm) umig&oeﬁ on the downwa;d

e e con in paragraph (d)
(4) (i) (B) of this section applies.
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(4) Downward ratchet rule—(i) In
general. Except as provided in para-
graph (d) (4) (i) of this section and sec-
tion 4943(c) (5)—

(A) Scope of rule. In general, when the
percentage of the holdings in a business
anterprise held by a private foundation
and all disqualified persons together to
which section 4943(c) (4) applies de-
creases, or when the percentage of the
holdings of the private foundation alone
in such business enterprise decreases,
such holdings may not be increased (ex-
cept as provided under section 4943(c)
(5) or (6)). This so-called “downward
ratchet rule” s deslgned to prevent the
private foundation from purchasing ad-
ditional holdings in the business enter-
prise until the substituted combined vot-
ing level reduced to the 20-percent (or
35 percent) figure prescribed by section
4943(c) (2).

(B) Levels affected. Under the down-
ward ratchet rule any decrease after May
26, 1969, in the percentage of holdings
comprising elther the substituted com-
bined voting level, the substituted com-
bined value level, the foundation voting
level or the foundation value level shall
cause the respective level to be decreased
to such decreaséd percentage for pur-
poses of determining the foundation's
permitted holdings.

(C) Implementation of reductions.
Thus, if at any time the sum of the foun-
dation voting level and the disqualified
person voting level Is less than the im-
mediately preceding substituted com-
bined voting level, the substituted level
shall be decreased so that it equals such
sum. For example, if on May 26, 1969, a
foundation and all disqualified persons
together have holdings in a business en-
terprise equal to 50 percent, on such date
the substituted combined voting level
and the disqualified person voting level
equal 50 percent (since such holdings of
the foundation are treated as held by a
disqualified person) . If the private foun-
dation or a disqualified person on May
27, 1969, sold 2 percent of such holdings
to a nondisqualified person, the disquali-
fied person voting level would be de-
creased to 48 percent (50% —2%), caus~
ing the substituted combined voting level
to be decreased to 48 percent. As a fur-
ther example, assume that on May 26,
1869, a foundation and all disqualified
persons together have holdings in a busi-
ness enterprise equal to 50 percent, and
when the first phase expires on May 26,
1979, the substituted combined voting
level Is still 50 percent, the foundation
voling level is 10 percent, and the dis-
qualified person voting level is 40 per-
cent. If a disqualified person thereafter
sells 2 percent to a nondisqualified per=
son so that the sum of the disqualified
person voting level (409% —2%=38%)
and the foundation voting level (10%)
equals 48 percent (389 +10%), then the
substituted combined voting level is de-
creased to 48 percent. Similarly, if at any
time the sum of the foundation value
level and the disqualified person value
level s less than the immediately pre-
ceding substituted combined value level,
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the substituted combined value level
shall be decreased so that it equals such
sum.

(D) Restrictions on increases in levels,
In addition, none of the four levels re-
ferred to in paragraph (d)(4) (1) (B) of
this section may be adjusted upward to
reflect any increase in the holdings com-
prising such level, except as provided in
section 4943(c)(5) and §53.4943-5. As a
result, any transfer of May 26, 1969,
holdings from a disqualified person to a
private foundation shall not increase the
foundation voting level or the founda-
tion value level (unless the transfer
qualifies under section 4943(c¢) (5)), and
thus may reduce the substituted com-
bined value level (and, where appropri-
ate, the substituted combined voting
leveD. Thus, in the last preceding ex-
ample, If the disqualified person, instead
of selling the 2 percent interest to a
nondisqualified person, had sold such
interest to the foundation, the substi-
tuted combined voting level would still
be reduced to 48 percent, since the dis-
qualified person voting level would be
reduced by 2 percent (to 38%) but the
foundation voting level would not be in-
creased by 2 percent (remaining at
10% ). However, any transfer of May 28,
1969, holdings from a private foundation
to a disqualified person under section
101(1) (2) (B) of the Tax Reform Act of
1969, shall reduce the foundation value
level (and, where appropriate, the foun~
dation voting level), but will not reduce
the substituted combined value level or
the substituted combined voting level.
The disqualified person voting level and
disqualified person value level are cor~
respondingly increased, not being lim-
ited to interests held since May 26, 1969.
In addition, a transfer of May 26, 1969,
holdings from one disqualified person to
another, for example, by bequest, shall
not reduce the substituted combined
voting level nor the substituted combined
value level.

(1) Exceptions—(A) One percent de
minimus rule. If after May 26, 1989,
there are one or more decreases in the
holdings comprising any of the four Jev-
els referred to in paragraph (d) (4) (i)
(B) of this section during any taxable
year of a private foundation, and if such
decreases are attributable to issuances of
stock (or such Issuances coupled with
redemptions), then, unless the aggregate
of such decreases equals or exceeds 1
percent, the determination of whether
there is a decrease in such level for pur-
poses of this paragraph (d) (4) shall be
made only at the close of such taxable
year. If, however, the aggregate of such
decreases equals or exceeds 1 percent,
such level shall be decreased at that
time as if the previous sentence had
never applied.

(B) Twenty pércent (or 35 percent)
floor. In no event shall the downward
rachet rule contained In paragraph (d)
(4) (1) of this section decrease the sub-
stituted combined voting level or the
substituted combined value level below
20 percent, or, for purposes of section
4943(c) (2) (B), below 35 percent,
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(iif) Special rules—(A) Change of
foundation managers. In the case of a
foundation manager (as defined in sec-
tion 4046(b)) who on May 26, 1968, owns
holdings in a business enterprise and
who is replaced by another foundation
manager, the decrease in the substituted
combined voting or value levels shall be
limited to the excess, if any, of the de-
parting foundation manager’s holdings
over his successor’s holdings.

(B) Termination of private founda-
tion status under section 507. If an orga-
nization gives the notification described
in section 507(b) (1) (B) (i1) of the com-
mencement of a 60-month termination
period and fails to meet the require-
ments of section 508(a) (1), (2) or (3)
for the entire period, then such organi-
zation will be treated as a private foun-
dation during the entire 60-month pe-
riod for purposes of this paragraph (d)
(4) and section 4946(=) (1) (H). For ex-
ample, X, a private foundation gives
notification of the commencement of &
60-month termination commencing on
January 1, 1872. X and Y, another pri-
vate foundation, are effectively con-
trolled by the same persons within the
meaning of section 4846¢a)(1)(H), X
and Y hold 25 percent each of the vot-
ing stock of Z corporation on May 26,
1069, so that the substituted combined
voting level for X or Y Is 50 percent on
such date. If X meets the requirements
of section 509(a) (1), (2), or (3) for
the entire 60-month period, section
4946(a) (1) (H) is inapplicable to X, and,
under the downward ratchet rule, the
substituted combined voting level for
Y is decreased by 25 percent. On the
other hand, if X meets the requirements
of section 509(a)(2) for its taxable
yvears 1972 and 1973, but fails to meet
the requirements of section 509(a) (1),
(2), or (3) in 1974, 1975, and 1976, then
solely for purposes of section 4843(¢) (4)
(A) (i) and this paragraph (d)(4), X
will be treated as a disqualified person
with respect to Y, and Y will be treated
as a disqualified person with respect to
X, for taxable years 1972 through 1976
pursuant to section 4946(a) (1) (H).,
Thus, for purposes of section 4843(c) (4)
(A) (1), the substituted combined voting
level for X or Y will not be decreased by
reason of the fact that X was attempting
to terminate under section 507(b)(1)
(B), and assuming no other transac-
tionst. such level will remain at 50 per-
cent.

(iv) Erxamples. The provisions of this
paragraph (d) (4) may be illustrated by
the following examples:

Example (1). P, a private foundation, owns
on May 206, 1969, 50 shares of voting stock
in corporation X representing 50 percent of
thoe voting stock in X and 25 percent of the
walue of all outstanding shares of all classes
of stock in X. A and B, the only disqualified

persons with respect to P, together own, on
shares of voting stock in X rep-
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A and B together own 15 shares of nonvots
ing stock In X representing 15 percent of
the wvalue of all outstanding shares of all
cinsses of stock in X. The provisions of sec-
tion 4043(c)(4) (B) (1) apply and during
the 10-year period beginning on May 26,
1069, a disqualified person is deemed to hold
all Interests of P In X. Assume that on Feb-
ruary 1, 1972, F sells to C, an unrelated in-
dividual, 12 shares of voting stock in X rep-
resenting 12 percent of the voting stock in X
and 6 t of the value of all putstand-
ing shares of all classes of stock in X.

(1) Beginning on May 26, 1060, the dis-
qualified person voting level ls 52 percent,
the foundation voting level is zero, and the

.substituted combined voting level 15 50 per-

cent; the disqualified person value level is
71 percent, the foundation value level is
pero, and the substituted combined wvalue
level is 50 percent.

(i) Beginning on PFebruary 1, 1872, the
disqualified person voting level is 40 percent
(529% —12%), the foundation voting level is
gero, and the substituted combined voting
lovel is 40 percent; the disqualified person
value lovel is 85 percent (71% —8%), the
foundation value level !a zero and the sub-
stituted combined value level is 50 percent.

Exampile (2). P, a private foundstion on
the calendar year basis, holds, on May 26,
1969, 30 percent of the voting stock In cor-
poration Y, C and D, the only disqualified
persons with respect to F, together hold, on
such date, 10 percent of the voting stock in
Y. The provisions of section 4943(c) (4) (B)
(111) spply with respect to F, and disqualified
persons are deemed to hold all interests of
F in Y for the 10-year period beginning on
May 26, 1969, so that the substituted com-
bined voting level as of such date is %0 per-
cent. On February 1, 1973, a stock issuance
by ¥ causes the combined holdings of voting
power by P, C, and D in ¥ to decrease by
0.2 percent. On June 1, 1973, another such
fssuance causes such combined holdings to
decrense by 05 percent, In September 1,
1973, an unrelated stock redemption by Y
causes such combined holdings to Increase
by 0.4 percent, Under this paragraph the de-
termination whether there is & decrease in
the substituted combined yoting level for
purposes of the downward ratchet rule shall
not be made before January 1, 1974, since the
aggrogate of the decr occurring on Feb-

1 and June 1 of 1973 Is Jess than 1
percent (0.89%+4-0.5%). Therefore, the sub-
stituted combined voting level as of Janu-
ary 1, 1074, 1s 30.6 percent (40% —[(0.3% 4
0.6%)—04%1.)

Ezample (3). Assume the facts as stated In
Example (2), except that, on October 1,
1973, n stock lssuance by Y causes the com-
bined holdings of voting power by F, C, and
D in Y to decrease by 0.3 percent. Since the
aggregate of the decreases occurring on
February 1, June 1, and October 1, of 1073
exceeds 1 percent, the determination
whether there is a decrease in the substi-
tuted combined yvoting level shall be made as
of October 1, 1973, At that time the substi-
tuted combined yvoting level shall be reduced
to 892 percent (40%—03%—05%), the
jowest actual combined holdings during the
period that the de minimis rule was in effect.

5 Permitted  holdings—Second
phase—1) In general—For purposes of
section 49043 and this section, the term
“second phase"” means the 15-year pe-
riod immediately following the first
phase. Upon the expiration of the first
phase with respect to an interest to
which section 4943(c) (4) applies, such
interest shall no longer be treated as
held by a disqualified person under sec~
tion 4943(c) (4) (B). During the second

phase, the manner of determining the
permitted holdings of a private founda-
tion to which section 4943(c)(4) ap-
plies shall be the same as applicable to
the first phase, except that a 25 percent
maximum shall apply under certain con-
ditions specified in paragraph (d) (5) (1D
of this section. For these purposes the
substituted combined voting level and
the substituted combined yanlue level in
effect for the foundation at the end of
the first phase shall be carried over fo
the second phase. The substituted levels
are carried over because although there
is a decrease in the disqualified person
levels (since holding are no longer
treated as held by disqualified persons
under section 4843(c) (4) (B)), a corre-
sponding increase in the foundation lev-
els occurs, For example, if a private
foundation on May 26, 1869, held 10
percent of the voting stock in a corpora-
tion and disqualified persons held 40 per-
cent of the voting stock, both the dis-
qualified person voting level and the
substituted combined voting level equal
50 percent (10%-+-40%). Assuming no
transactions during the first phase, on
May 26, 1979, the disqualified person
voting level would be decreased to 40
percent (50% —10%), but the foundation
voting level would be increased to 10
percent so that the substituted combined
voting level would remain at 50 percent.
In addition, the downward ratchet rule
of paragraph (d) (4) of this section shall
continue to apply, to prevent the founda-
tion and disqualified persons from pur-
chasing any additional interest in the
same en until the substituted
combined voting level decreases below
20 percent.

(i) 25 percent mlaximum on founda-
tion holdings. If, or as soon as, the dis-
qualified person voting level exceeds 2
percent after the expiration of the first
phase, the permitted holdings shall not
thereafter exceed 25 percent of the voting
stock or 25 percent of the value of all
outstanding shares of all classes of stock,
even though the holdings of the foun-
dation and all disqualified ns com-
bined do not exceed the substituted leyel.
Solely for of determining
whether the 25 percent limitation of this
subdivision (i) applies, the disgualified
person voting level shall not be treated
as exceeding 2 percent solely as a result
of the holdings of & private foundation
which are treated as held by a disquali-
fled person by reason of section 4943(c)
(5) or (6). For example, where under the
constructive ownership rules for trusts
in §53.4943-8(b), a private foundation
{s deemed to own more than 2 percent
of the voting stock of a business enter-
prise but such stock is treated as held by
a disqualified person under section 4943
(¢) (5), the determination of the sub-
stituted percentage for permitted hold-
ings in the second phase will be as if
the foundation owned the stock held by
the trust. Similarly, where a private
foundation is the only remainder bene-
ficlary of a trust that is a disqualified
person under section 4946(a) (1) (H), the
disqualified person voting level shall not
be treated as exceeding 2 percent solely
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as a result of the holdings of such a
trust.

(8) Permitted holdings—Third phase.
For purposes of section 4943 and this
section, the term “third phase” means
the entire period following the second
phase. During the third phase the man-
ner of determining the permitted hold-
ings of a private foundation to which
section 4943(c) (4) applies shall be the
same as applicable to the second phase
under paragraph (d)(5) of this section
(including the carryover of levels from
the earlier phase). However, if the 25

percent limit of paragraph (d)(5) (i)
of this section never applied during the
second phase, the substituted combined
voting level and the substituted combined
value level each shall not exceed 35 per-
cent during the third phase.

(7) Ezamples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Example (1).F, a private foundation, owns,
on May 26, 1969, 30 shares of voting stock
in corporation Z representing 30 percent of
the voting power In Z and 15 percent of
the value of all outstanding shares of all
classes of stock In Z, and owns, on such
date, 10 shares of nonvoting stock in Z repre-
senting 10 percent of the value of all out-
stan sharea of all classes of stock In
Z. E and G, the only disqualified persons
with respect to F, own, on such date, 5 shares
each of nonvotlng stock in Z, The 10 shares
of nonyoting stock in Z owned by E and G
together represent 10 percent of the walue
of all outstanding shares of all ciasses of
stock In Z. Assume further that F cannot
meet the requirements for the 35 percent
test of section 4843(¢c) (2) (B) . For purposes of
applying sectlon 4043(c)(4)(B) and this
paragraph, F has excess business holdings
in Z (determined without regard to seotion
4943(c) (4) ), because under section 4943(c)
(2) (A) F's permitted holdings are 20 per-
cent (20%—0%) of the voting stock since
disqualified persons have no holdings of vot-
ing stock. Therefore, section 4643(c)(4) (B)
and this apply, and a disqualified
person is treated as holding F's shares of
both voting and nonvoting stock in Z for the
10-year period through May 25, 1079. Thus,
since all h by F In Z are treated as
held by & disqualified person during the first
phase, F cannot be aubject to tax under
section 4943(a) on its May 26, 1069, holdings
prior to the termination of the first phase,
regardless of whether or not disqualified per-
sons purchase sdditional ghares of 2 during
the first phase.

Erample (2). Assume the same facts as In
Example (1), and further assume that there
were no transactions in the stock of Z dur-
Ing the first phase (May 26, 18969 through
May 25, 1879). During the first phass the
permitted holdings by P in 2 for both the
voting stock and the value is zero, The dis-
qualified person level and the sub-
stituted combined voting level are each 30
percent, and the disqualified person value
level and the substituted combined value
level are ench 35 percent (15% +10% +10%).
Tho substituted levels are carried over into
the second phase. The disqualified person
voting level on May 26, 1979, the beginning
of the second phase, {s wero, because the
voting shares held by F are no longer treated
8% held by m disqualified person, Therefors,
F's permitted holdings on such date are 30
percent of the voting stock, bhecause such
Percentage is equal to the excess of the sub-
Stituted combined voting level (30%) over
tho disqualified person voting level (0%).
meduqmnmmonnmwwlonmy
26, 1979, 1s 10 percent, because the voting
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and nonvoting shares held by F are no
longer treated as held by a disqualified per-
son. Therefore, F's permitted holdings on
such date are 25 percent of the value of 2
stock, because such percentage is equal to
the excess of the substituted combined vale
ue level (35%) over the disquallfied person
value level (10% ) as of such date.

Example (3). Assuma the facts as stated
in Example (2), except that E and G acqulre,
on February 1, 1070, 10 shares of Z voting
stock representing 10 percent of the voting
power in Z and 5 pércent of the value of all
outstanding shares of all classes of stock in
Z. During the first phase such permitted
holdings remaln zero, and prior to May 25,
1979, the substituted combined voling level
and substituted combined value level re-
main 30 and 35 percent, respoctively, be-
cause such Jevels may not be increased by
scquisitions by disqualified persons. How-
ever, the disqualified person voting level and
the disqualified person value level are each
increased to 40 percent (30% +10%) and 40
percent (35% 4+ 5% ) respectively. During the
first phase the excess of the disqualified per-
son voting level over the substituted com-
bined voting level (40% —30%) and the ex-
cess Oof the disqualified person walue level
over the substituted combined value level
(40% —35%) indicate how much stock P
must dispose of during the first phase to
avold the initial tax when it expires. On
May 25, 1079, the last day of the first phase,
F disposes of 12 shares of Z voting stock,
representing 13 percent of the voting power
in Z and 8 percent of the value of all such
outstanding shares. The disposition by P
reduces the interest ¥ owns to 18 percent
(30% —-12%) of the voting power, and 19
percent (25% —~6% ) of the value of all out-
standing shares of all classes of stock, in Z.
Since the disqualified person voting level de-
crerses to 28 percent (405 —12%), the sub-
stituted combined voting level as of May 25,
1979, accordingly is decreased to 28 percent
under the downward ratchet rule, Stmilarly,
the substituted combined value level is de-
creased to 34 percent, as the disqualified per-
son value level as of such date is 34 percent
(40% —~86%). On May 26, 1079, the disquali-
fled person voting level is 10 percent (28% —
18% ), and the disqualified person value level
is 156 percent (84% —10%). since thq sharas
owned by P are no longer treated as held by
A disqualified person as of such date. Ac-
cordingly, on May 26, 1079, the permitted
holdings by P and Z are 18 percent of the
voting power In Z, because such percentage
15 equal to the excess of the substituted
combined voting level (28%) over the dis-
qualified person voting level (10%) as of
such date. Similarly, the permitted holdings
of F In Z by value are 10 percent (34% —
15% ). If ¥ had not disposed of the 12 shares,
then on May 26, 1979, F's permitted holdings
in voting power and value would be 20 per-
cent (30% —10%) and 20 percent (35% —
15% ), respectively.

Example (4). P, a private foundation, owns
on May 28, 1068, 35 shares of voting stock in
corporation Y representing 35 percent of the
voting stock In Y and 175 percent of the
value of all classes of stock in Y, and owns
on such date 45 shares of nonvoting stock rep-
resenting 22.5 percent of the value of all out-
standing shares of all classes of stock in Y.
No disqualified person with respect to F owns,
on such date, any stock In Y, Assume further
that Y cannot meet the requirements of the
35 percent test of section 4043(¢c) (2) (B). For
purposes of applying seotlon 4943(¢) (4) (B)
and this paragraph, P has excess business
holdings in ¥ (determined without regard to
section 4043(c) (4)). because under section
4943(c) (2) (A) P's permitted holdings nre 20
percent (20% —0%) of the voting stock since

disqualified persons have no holdings of vot-
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ing stock. Therefore, section 4943(c) (4)(B)
and this paragraph apply, and a disqualified
person s treated as holding F's shares of
both voting and nonvoting stock in Y for the
10-year period through May 25, 1970. During
the first phave the permitted holdings by F in
Y of both the voting stock and of value are
7ero. The disqualified person voting level and
the substituted combined voting level are
each 35 percent, and the disqualified person
value Jevel and the substituted combined
value level are each 40 percent (17.5% +
225%). The substituted levels ars carried
over into the second phase. The disqualified
person voting level and value level on May 26,
16979, are both zero, because the shares held
by F are no longer treated as held by a dis-
qualified person. Therefore, F's permitted
holdings on such date are 35 percent of the
votirg power (35% —0%) and 40 percent of
the value (40% — 0% ). Assume that on Feb-
ruary 1, 1981, A, a disqualified person, ac-
quires 6 percent of the voung stock in Y
representing 3 percent of the value of all out~
standing shares of all classes of stock in Y.
The permitted holdings by F in Z on Febru-
ary 1, 1981, are thus reduced to 25 percont
of the voting stock (the lesser of the sep-
arate 25% second phase limitation or 20%
(35% substituted combined voting level mi-
nus 6% disqualified person voting level))
and 25 percent of the value (the lesser of the
separate 25% second phase limitation or 37%
(40% substituted combined value level mi-
nus 3% disgualified person value level) ). But
soe paragraph (d) (8) of this sectlon for limi-
tations on restrictions with respect to non-
voting stock.

Erample (5). Assume the same facts as in
Example (4) except that A does not scquire
the 6 shares of voting stock until February 1,
1698 (in the third phase), rather than on
February 1, 1681, Thus, F's permitted hold-
ings In ¥ would remain at 35 percent of the
voung stock and 40 percent of the value dur-
ing the second phase, which expired on May
26. 1094. Assume that on May 25, 1994, the
last day of the second phase, F disposes of 10
sharés of nonvoting stock representing § per-
cent of the value of all outstanding shares in
Y to meet the 35 percent third phase limit, In
accordance with the downward ratchet rule,
the substituted combined value level and P's
permitted holdings in Y would be reduced to
35 Percent of value. On February 1, 1098, F's
permitted holdings in Y would be reduced to
25 percent of the voting stock (the lesser of
the separate 257 third phase limitation or
29% (38% substituted combined voting level
minus 8% disqualified person level) ) and 25
percent of the value (the lesser of the sepa-
rate 25% third phase limitation or 529% (35%
substituted combined value level minus 3%
disqualified person vaiue lovel)). But see
paragraph (d) (8) of this saction for imita-
tions on restriotions with respect to non-
voting stook,

(8) Special rule where all holdings are
permitted under section 4943(¢) (2). (D)
Since section 4943(c) (4) and this para-
graph provide transitional rules for
foundations which would otherwise have
had excess business haldings on May 286,
1969, no holdings shall cease to be per-
mitted holdings under this paragraph
where such holdings would be permitted
holdings under section 4943(e)(2) and
§ 53.4843-3. Thus, for example, where the
substituted corabined voting level has
been reduced to 20 percent, the provi-
sions of §53.4843-3(b)(2) concerning

nonvoting stock as permitted holdings

generally apply.

(11) The provisions of this paragraph
{d) (8) may be illustrated by the follow-
ing example:
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Example. (A) F, a private foundation,
owns, on May 26, 1000, 40 shares of voting
stock in corporation X representing 40 per-
cent of the voting stock in X and 20 percent
of the yvalue of all outstanding shares of all
classes of stock In X, and owns, on such date,
60 shares of nonvoting stock in X, represent-
ing 30 percent of the value of all outstand-
ing shares of all classes of stock In X. A, the
only disqualified person with respect to P,
owns, on such date, 10 shares of voting stock
in X, representing 10 percent of the voting
stock in X and 5 percent of the value of all
outstanding shares of all classes of stock in
X. Under section 4843(c)(4) (B) (1), a dis-
qualified person is deemed the owner of all
holdings by F in X for the 10-year period be-
ginning on May 26, 1969.

(B) Assume that the only transaction in X
stock during the first phase |5 the disposition
of 30 shares of voting stock by F on May 1,
1975. The voting stock held by F Is permitted
holdings under §53.4843-3 and under such
section since all disqualified persons together
do not own more than 20 percent of the vot-
ing stock tn X, all nonvoting stock held by P
shall also be treated ns permitted holdings.
Therefore, all the stock held by P is per-
mitted holdings.

{C) Assume that on May 1, 1975, F had
disposed of only 15 shares of voting stock
and also had disposed of 35 shares of nonvot-
ing stock. On May 26, 1879, at the leginning
of the second phase, this paragraph (d)(8)
would not apply since F would have excess
business holdings under § 53.4943-3. Under
the visions of this section, the permitted
holdings by P in X on such date are 25 per-
cent of the voting stock (35% substituted
combined voting level minus 10% disguall-
fled person voting level) and 25 percent of
the.value (30% substituted combined value
Jevel minus 5% disqualified person wvalue
level) ).

(8) Special rule for ceriain private
Joundations. In the case of a private
foundation—

(1) Which was incorporated before
January 1, 1951,

(ii) Substantially all of the assets of
which on May 26, 1969, consisted of more
than 50 percent of the stock of an in-
corporated business enterprise which is
licensed and regulated, the sales or con-
tracts of which are regulated, and the
professional representatives of which are
licensed, by State regulatory agencies in
atleast 10 States;

(iil) Which acquired such stock solely
by gift, devise, or bequest;

(iy) Which does not purchase any
stock or other interest in such enterprise
after May 26, 1869, and does not acquire
any stock or other interest in any other
business enterprise which constitutes ex-
:?; business holdings under § 53.4943-3;

(v) Which, in the last 5 taxable years
ending on or before December 31, 1870,
expended substantially all of its adjusted
net income (as defined in section 4842
(f)) for the purpose or function for
which it is organized and operated;

_ paragraph (d) (1) through (5) of this

section (permitted holdings during the
first and second phase) shall be applied
with respect to the holdings of such
foundation in such incorporated business
enterprise by substituting “51 percent”
for “50 percent,” and section 4843 (¢)
(4) (D) cthird phase) shall not apply
with respect to such holdings. For pur-
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poses of the preceding sentence, stock
of such enterprise in a trust created be-
fore May 27, 1969, of which the founda-
tion is the remainder beneficiary shall be
deemed to be held by such foundation on
May 26, 1869, if such foundation held
(without reagrd to such trust) more
than 20 percent of the stock of such en~
terprise on May 26, 1969,

§ 53.4943-5 Present holdings acquired
by trust or a will.

(a) Interests to which section 4943(c)
(5) applies—(1) In general. Section 4943
(¢) (5) provides that section 4843(c) (4)
(other than the 20-year first phase hold-
ing period) applies to an interest in a
business enterprise acquired after May
28, 1889 by a private foundation under
the terms of a trust which was irrevo-
cable on May 26, 1969, or under the
terms of a will executed on or before
May 26, 1969, which were in effect on
May 26, 1968, and at all times thereafter,
as if such Interest were held on May 26,
1959. However the first phase holding
period prescribed by § 53.4943-4(c¢) (1)
(i) or (iiD) shall commence for such an
interest on the date of distribution to
the foundation. Unlike section 4943(c)
(4) and § 53.4943-4, section 4943(¢c) (5)
and this section treat only the interest
s0 acquired (and not the entire interest
held by the foundation in such enter-
prise on the date of distribution) as held
by a disqualified person during a first
phase holding period. (See, however, sec-
tion 4943(c)(8) and paragraph (b)(2)
of § 53.4943-8 for the treatment of other
holdings of the foundation in the same
enterprise if an interest to which sec-
tion 4943(c) (5) applies is acquired from
8 person who was not a disqualified per~
son prior to the acquisition.) In addi-

tion, section 4943(c) (5) and this section -

shall not apply if after the acquisition
of such an interest the foundation would
not haye excess business holdings (de-
termined without regard to section 4943
(e) (4),(5),or(6)).

(2) After-aequired interests. Section
4943(c) (5) amd this section shall not
apply to any interest acquired after May
26, 1969, by an estate or trust, other than
by reason of the death of the decedent.

For example, where a foundation is a
residuary beneficiary under the terms of
& will executed before May 26, 1969, and
the residue of the estate consists of cash,
then stock subsequently purchased with
this cash for distribution to the founda-
tion will not be treated as an interest
acquired under the terms of & will exe-
cuted on or before May 26, 1969.

(3) Certatn revocable trusts. If an in-
terest in & business enterprise actually
passes to a private foundation under a
trust which would have met the tests re-
ferred to in paragraph (2)(1) of this
section but for the fact that the trust
was revocable (even though it was not in
fact revoked) and such Interest would
have passed to such foundation under
a will that meets those tests but for the
fact that the grantor died without hav-

ing revoked the trust, then for purposes
of section 4943(c)(5) and this section,
such an interest shall be treated as hav-
ing been acquired by the foundation un-
der the will,

(4) Modification of will—(1) In gen-
eral. For purposes of sectlon 4943(c) (5)
and this section, an amendment or re-
publication of a will which was executed
on or before May 26, 1969, does not pre-
vent any interest in a business enterprise
which was to pass under the terms
(which were in effect on May 26, 1969,
and at all times thereafter) of such will
from being treated as & present holding
under section 4843(c) (4) or (5)—

(A) Solely because there is a reduc-
tion in the interest in the business enter-
prise which the foundation was to re-
ceive under the terms of the will (for
example, if the foundation is to receive
the residuary estate, and if one class of
stock is disposed of by the decedent dur-
lx;lz his lifetime or by a subsequent codi-
cib ;

(B) Solely because such amendment
or republication is necessary in order to
comply with section 508(e) and the reg-
ulations thereunder;

(C) Bolely because there is a change
in the executor of the will; or

(D) Solely because of any other
change which does not otherwise change
the rights of the foundation with re-
spect to such interest in the business
enterprise,

However, if under such amendment or
republication there is an increase in the
{nterest in the business enterprise which
the foundation was to receive under the
terms of the will in effect on May 286,
1969, such increase shall not be treated
as present holdings under section 4543
() (4) or (5).Under such eircumstances
the interest which would have been ac-
quired before such increase shall remain
present holdings. See section 4943(c) (6)
and § 53.4943-8 with respect to the treat-
ment of such increase in holdings of &
private foundation,

(i) Exzamples., The provisions of this
paragraph (a)(4) may be illustrated by
the following examples:

Ezample (1). On May 9, 1985, A modifics
by codicll’ bis will which was in effect on
May 26, 1069, and was unchanged until such
modification. The purpose of the codicil was,
in the event of A's death, to increase the
number of shares in X Corporation that
would pass to the W foundation from 70
percent of all the voting power and value
to B0 percent. Under these facts. if A dles
without further modifying the terms of the
will which apply to W's interest in X, sec-
tion 4943(c) (5) will apply to 70 percent of
the X voting power and valtie and sectlon
40843(c) (6) will apply to 10 percent of the
X voting power and value, since 10 perceht
of the X voting power and value would not
pass under s provision of the will which
was in effect on May 26, 1969, and at all
times thereafter. Accordingly, if the stock
18 distributed to W on July 6, 1988, then,
assuming that on May 26, 1060, W and all
disqualified persons owned less than 5%
of the voting stock in X, an amount of such
stock representing 70 percent of X votlng
power and value shall be treated as heid
by & disqualified person through July 5.
1998, and an amount of such stock repro-
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senting 10 percent of X voting power and
value shall be treated as held by a disquall-
fied person through July 5, 1993,

Ezxample (2). Assume the facts as stated
in Example (1), except that the sole pur-
pose of the codicil was to the exec-
utor of the will. Under paragraph (a) (4) (1)
of this section, such codleil will not prevent
the X voting stock which was bequeathed to
W from being treated as held by a disquall-
fied person through July 5, 1908,

(b) Holding periods—(1) In general.
An interest to which section 4843(c) (5)
applies shall be entitled to a 15-year
holding period starting on the date of
distribution only if the interests actually
or constructively owned by a private
foundation and all disqualified persons
on May 26, 1869, in a business enterprise
exceed 75 percent of the voting stock
(or of the profits or beneficial interest)
or 75 percent of the value of all out-
standing shares of all classes of stock
(or of the profits and capital interest)
in such enterprise. For purposes of the
preceding sentence, interests held by the
foundation on May 26, 1969, shall be
deemed to Include an Interest to which
section 4943(c) (§) applies and which has
been acquired (on or before the date of
distribution for the interest in question)
from & person who was not a disqualified
person on May 26, 1969, Therefore, if un-
der the terms of & will in effect on May
26, 1960, and at all times thereafter, a
private foundation is created on July 1,
1975, and recelves 76 percent of the vot-
ing stock of a business enterprise on that
date, such stock shall be treated as held
by a disqualified person until June 30,
1500. Any iInterest to which section 4943
(c) (5) applies but which is not entitled
to a 15-year holding period shall be en-
titled to & 10-year holding period start-
ing on the date of distribution. For pur-
poses of this paragraph the date of dis-
tribution shall be deemed to occur no
later than the date on which the trust
or estate is considered to be terminated
under § 1.641(b)~(3) of this chapter (In-
come Tax Regulations),

(2) Constructive ownership prior to
date of disiribution. To the extent that
an interest to which section 4943(c) (5)
applies 15 constructively held by a private
foundation under section 4943(d) (1) and
§ 53.4943-8 prior to the date of distribu-
tion, it shall be treated as held by a dis-
qualified person prior to such date by
reason of section 4943(¢)(5). In addi-
tion, in the case of a foundation's inter-
est In & trust which was irrevocable on
May 26, 1969, and to which both sections
4943 (c)(4) and (c)(5) apply, the first
phase holding period for such interest
shall end with whichever such period un-
der section 4943(c) (4) or (5) ends later.
For example, if under the terms of such
& trust, 96 percent of the voting stock in
a business enterprise was constructively
held by & private foundation on May 26,
1969, and was distributed to such foun-
dation on June 30, 1970, such interest is
entitled to a 20-year holding period be-

ginning on May 26, 1969.

RULES AND REGULATIONS

(¢) Permitted holdings—(1) In gener-
al. The permitted holdings of a private
foundation which has an interest in a
business enterprise to which section
4943(c) (5) mpplies shall be determined
in accordance with the rules of para-
graph (d) of § 53.4043-4. The levels re-
ferred to in such paragraph shall be
adjusted to take into account the ac-
quisition of such an Interest as if it
were treated as held by a disqualified
person from May 26, 1969, until the date
of acquisition. See also § 53.4943-6(b)
(2) for the special rule for interests held
by a private foundation at the time it
acquires a section 4843(¢) (5) interest
from a nondisqualified person. Thus, for
example, if on June 30, 1975, the dis-
qualified person voting level and the
substituted combined voting level in cor-
poration X with respect to foundation F
are 45 percent, and a nondisqualified per-
son's 10 percent voting interest in X is
acquired by F on July 1, 1975, in a
transaction to which section 4843(c¢) (5)
applies, the above-mentioned levels shall
be increased to 55 and 50 percent re-
spectively, on July 1, 1975. However, if
such interest had been acquired from a
person who was a disqualified person on
May 26, 1969, rather than from a non-
disqualified person, no adjustments in
such levels would have taken place on
July 1, 1975. In such a case, though,
at the beginning of the second phase
on July 1, 1985, the foundation voting
level would be increased by 10 percent,
and the disqualified person voting level
decreased by 10 percent (assuming that
none of the acquired stock had been dis-
posed of prior to such date).

(2) Separate phases. The phases for
each interest to which section 4943(c) (5)
applies start independently from those
for any other interest of the foundsa-
tion in the same enterprise to which sec-
tion 4943(c) (4) or (5) applies. There-
fore, until an interest enters its own
second phase, the 25 percent limit de-
scribed in paragraph (d)(5) of %53,
4943-4 shall not apply to such interest
since such interest (and any subsequent-
Iy acquired section 4943(c) (5) interest
in the first phase) is still treated as held
by & disqualified person for purposes of
that 25 percent limit. In addition, if such
an interest enters its second phase and
at such time all disqualified persons to-
gether do not have holdings in excess
of 2 percent of the voting stock In the
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same business enterprise, then the 25
percent limit of section 4943(c) (4) (D) (1)
shall not then apply to such interest,
even though such limit may have been
applicable to an interest with an earlier
second phase, Moreover, the 35 percent
limit of section 4943(c) (4) (D) (ii) shall
cause only interests which have entered
the third phase to become excess busi-
ness holdings, taking into account, how-
ever, interests in prior phases in de-
ltf;ummmg the holdings subject to such
t

(3) Examples. The provisions of this
paragraph may be {llustrated by the fol-
lowing examples: (After each example
is a chart setting forth the chronological
changes in the various levels referred
to in paragraph (d) of § 53.4943-4.)

Example (1). On May 26, 1069, ¥, a private
foundation, owns no stock In M Corporation,
and A, a disqualified person owns 40 percent
of the voting stock (voting power and value)
In M. A dies on May 1, 1071, leaving 30 per-
cent of the voting stock in M to F and leaving
the other 10 percent to a disqualified person
Distribution is made on June 1, 1972, and
assume that section 4943(c)(5) applies. No
transactions in the stock of M, other than
those deacribed In this example, oococur, On
May 26, 1960, the substituted combined vote
ing level 15 40 percent, the disqualified per-
son voting level is doomed to be 40 percent,
and the permitted holdings by F In M Is
deemed to be 0 percent {40% —40% ). On May
1, 1871 (the date that P acquired the M stock
by reason of its constructive ownership of
A's estate), the various levels remaln un-
changed. On May 1, 1671, the 30 percent in-
terest is treated as held by a disgqualified per-
son for a period extending through May 381,
1882, On June ), 1881, P disposes of 8 per-
cent of the voting stock to a nondisqualified
person. The substituted combined voting
level and the disqualified person voting level
thereby are reduced to 34 percent
(40 —6%) each. On June 1, 1083, at the
beginning of the second phase, the founda-
tion voting level increases to 24 percent
(30% —6% ) and the disqualified person vot-
ing level s reduced to 10 percent
(34% —10%). The substituted ocombined
voting level as of June 1, 1982, remains at 84
percent. The permittod holdings as of such
date are 24 percent (34%—10%), If ¥ had
not disposed of any holdings prior to June 1,
1982, F's permitted holdings would have been
25 percent, the lesser of 25 percent (the limi-
tation of section 4043(c)(4)(D) (1)), or 30
percent (40% —10%). Since on such date
the 30 percent Interest would no longer have
been treated as held by a disqualified person,
F would have had excess business holdings

of 5 percent (30% —~25%).

Interest Subati. Dis-
treated Dis- Founds- tutad qualified Per-
owns  asheld qualifed ton ecombined person mitted
Date (percent) l:rab- voting voting votng hold
qualified own Jevel level level (percent)
(pe ) ) (g ) (percent)
(percent)
May 26, 1909 0 0 40 0 « © 0
1, 1971... +%0 +3%0 L AR e R e o b O N IS A dies
) AR ] b 10 0 40 40 0
June 1, 1972 . a0 0 10 0 40 40 0
June 1, 1981 .. - A e e S R AP 2 - o e R L F sells 6 pet
2 I)lo 2% 24 10 :“ £ 34 -H‘J, e
une 1, 1982 . . .... ) SRR | R AR, - phase beging
....... # % i P W ] P
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Example (2). (1) On May 26, 1069, F, &
private foundation, cwns 30 percent of the
voting stock of N Corporation (voting power
and value) and disqualified persons own 20
percent of the voting stock of N Corporation.
On May 1, 1071, B, a disqualified person, dies
leaving 15 percent of the voting stock to P,
Assume that distribution was made on June
1, 1072, and that section 4043(c) (5) applies.
On May 26, 1969, the substituted combined
voting level and the disqualified person vot-
ing levels are each 50 percent and tho per-
mitted holdings are 0 percent (50% —50%).
On May 1, 1971, and June 1, 1072, these levels
remain unchanged. On May 1, 1971, the 15
percent interest is treated as held by o dis-
qualified person for & period extending
through May 31, 1982,

(11) On July 1, 1978, F seils 6 percent of the
P stock to a nondisqualified person, thereby
reducing the disqualified person votlng level
and the substituted combined voting level to
¢4 percent (50%—6%). On May 26, 1979, at
the beginning of the second phase for F'a 1660
holdings, the foundation voting level is 24
percent (30%—6%), the substituted com-
bined voting level Is still 44 percent,
and the disqualified person voting level is 20
percent (44% —24%). The permitted hold-
ings are 24 percent (44%—20%).1In addition
¥'s 24 percent holdings do not exceed the 25
percent limitation of section 4043(c) (4) (D)
(1) and paragraph (d) (5) (i) of § 53.49434.

(1i1) On August 1, 1981, I” sells 16 percent
of the N stock to a nondisqualified person,
thereby reducing the foundation voting level

REGULATIONS

to 8 percent (24% —16%), and reducing the
substituted combined voting level to 28 per-
cont (44% —16% ), The disqualified person
voting level remains at 20 porcent, On June
1, 1082, at the beginning of the second phase
for ¥'s holdings acquired by will, the substi-
tuted combined voting level is still 28 per-
cent, the foundation voting level 15 23 per-
cent (B% +15%), the disqualified peorson
voting level 1a 5 percent (20%—15%), and
the permitted holdings are 23 percent
(28%—6%)-

(iv) If F had not disposed of the 6 per-
cent on July 1, 1978, then on May 26, 1879, at
the beginning of the second phase for F's
1969 holdings, P's permitted holdings would
have been 25 percent, the lesser of 25 percent
(the limitation of section 4943(c) (4) (D) (1)),
or 30 percent (60% —20%). Since F's 30
percent interest would no longer have been
treated as held by a disqualified person on
May 26, 1979, F would have had excess busi-
ness holdings of 5 percent (30% —25%).
Similarly, If ¥ had not disposed of the 18
percent interest on August 1, 1981 (but had
disposed of the 6 percent interest), on July
1, 1982, at the beginning of the second phase
for P's holdings acquired by will, F's per-
mitted holdings would have been 25 percent,
the lesser of 25 percent (undeéer section 4943
(e)(4)(D) (1)), or 39 percent {445% —~56%).
Since ns of such date F's entire holdings of
39 percent would no longer have been treated
as held by s disqualified person, P would
have had excess business holdings of 14
percent (39% —26%).

Intecest
treated Dis-
as hedd  qualified

F's ¥'x

inter- Inter-
ot

st
1900 10

(per-  (per-
cont) cent)

¥
owns
(per-

Dis-
qualified

voli
fevel.

(pes-
)

Substi-
Founda-  tuted

tion COm-
voting  bined
devel voting
(per- bevel
cent) (pee«
cent)

Por-
mitted
holdings  Comments
(per-
cent)

i“;" oy
uly 1,
Do

B dies

Distribution
F sells 0 pet

2d phase for M
pet .

. F sells 10 pet
All in 24 phase
b+

Ezample (3). (1) On May 28, 1969, F, &
private foundation owns 5 percent of the
voting atock of O Corporation (voting power
und value), and disqualified persons own
45 percent of the voting stock. C, a disquall-
fied person, dies on May 1, 1971, and leaves
41 percent of the voting stock of O to ¥. As-
sume that distribution i{s made on June I,
1072, and that section 4943(¢)(5) applies.
On May 28, 1069, the substituted combined
voting level and the disqualified person vot-
ing level are 50 percent and the permitted
holdings are 0 percent (80% —50% ). On May
1, 1871, and June 1, 1972, the various levels
remain unchanged. On May 1, 1971, the 41
percent Intorest is treated as heid by & dis-
qualified person for *a period extending
through May 31, 1082. On May 26, 1979, at
the beginning of the second phase for F'a
1069 holdings of 5 percent, the § percent Is
no longer treated as held by a disqualified
person, the foundation voting level is 5 per-
cent, the disqualified person voting level is
reduced to 45 percent (50%—5%), and the
substituted combined voling level remains
at 50 percent. On such date F's permitted
holdings are 5 percont (50% —45%). Since
the 41 percent Interest is troated as held by
a disqualified person, the interest treated as

held by P (5% ) does not exceed the 25 per-
cent Nmitation of saction 4943(c) (4) (D) (1),

(1) On August 1, 1981, F sells 22 percent
of the O stock to a nondisqualified person,
thereby reducing the foundation voting lovel
to O percent. Since the reductions are first
applied to the 1960 holdings of 5 percent, 17
percent (22% —56%) applles to the 41 percent
interest, reducing such interest to 24 percent
(419 —17%), and reducing the disqualified
person voting level to 28 percent (45% —
17% ). The substituted combined voting level
is reduced to 28 percent (0% +28%). On
Juns 1, 1982, at the beginning of the second
phase for F's holdings acquired by will, the
substituted combined voting level remains
at 28 peccont, the foundation voting level
{s 24 percent, tho disqualified person voting
1evel ts reduced to 4 percent (28%—4% ).

(111) If P had not disposed of the 22 per-
cent interest prior to June 1, 1082, F'5 per-
mitted holdings would have been 25 percent,
the lesser of 25 percent (under section 4943
(o) (4) (D) (1)), or 46 percent (50% —4%).
Since as of such date, ¥'s entire holdings of
46 percent would no longer have been treated
a5 beld by & disqualified perzon, P would
have had excess business holdings of 21
percent (46% —25%) .
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Interest
F's F's teated Dis

Substi-  Dis-
Founda- tuted gqualified Per-

F  Inter- Inter- asheld qualified tion com-  person  mitted
Dnte owns  est est  bydis persons voting Dbined voti holdings Comments
(per- 1046 1971 qualifed own vel voting e (per-
cunit)  (pere - person (per- (per- Jevel (per- oent)
cent) cent) (per- cent) cent) (per. cent)
cent) cent)
May 20, 18 5 b ensnpnd 5 45 0 50 0
Moy L107)... H4l eeeeens +41 +4! — ¢ & NSRS AS ) AN S S C diea
DL WA 488 Wl Ry B MR g . Distittetion
une 1, 1972... 4 5 4
Moy 26, 1979, - oo AT ot o S I S =5 +4 2 phase for
........ 40 5 41 41 4 ] w0 % 5 )
gt T g GRS DS A IS <& M=o oy -5 Puells22pet.
W LIRS 2 ] M 4 0 2 28
Y Py OGN TR e L N Sl o v s v S ity -4 +2 ?dp;::zn- for 24
1 T 0 M 0 4 2 = 4 2 .

Example (4). (1) On May 26, 1968, F, a
private foundation, owns 30 percent of the
voting stock In P Corporation (voting power
and value), and disqualified persons own 20
percent. On May 1, 1971, D, a disqualified
person, dies leaving 18 percent of the voting
stock to F, Assume that distribution was
made on June 1, 1872, and that section 4943
() (5) applies. On May 26, 1069, the sub-
stituted combined voting level and the dis-
qualified person voting level are each 50 per-
cent and the permitted holdings are 0 per-
cent (50% —50%). On May 1, 1071, and
June 1, 1672, these levels remain unchanged.
On May 1, 1871, the 18 percent interest s
treated as held by a disqualified person for
a period extending through May 31, 1982
On May 26, 1870, the foundation voting level
increases to 30 percent, the disqualified per-
son voting level decresses to 20 percent
(60% —30% ), and the permitted holdings are
80 percent (50% —20% ). On June 1, 1682, the
foundation voting level Incresses to 48 per-
cent, the disqualified person voting level
decrenses to 2 percent and the permitted
holdings are 48 percent (50% —2%). Since

at no time during the second phase for F's
1069 holdings did all disqualified persons to-
gether have holdings in excess of 2 percent
of the voting stock of P, the 25 percent
Umitation of section 4043(c) (4)(D) (1) did
not apply to F's 1069 holdings.

(i) On July 1, 1063, P disposes of 18 per-
cent of the stock in P, thereby reducing the
substituted combined voting level to 34 per-
cent (50% —16%), and reducing the per-
mitted holdings to 32 percent (347% —2%).
If F had not disposed of the 18 percent of the
stock of P prior to May 26, 1994, on such date,
under section 4843(c)(4)(D) (1), F's sub-
stituted combined voting level for its 1969
holdings would have been 35 percent, and
the permitted holdings would have been 33
percent (86% —2% ). Since none of F's hold-
ings of 48 percent would have been treated
as held by a disqualified person on such date
(the beginning of the third phase for ¥'s 1969
hoidings), P would have had excess business
holdings of 15 percent, the lesser of 30 per-
cent (F's 1069 holdings in the third phase),
or 15 percent (the excess of F's 48 percent
holdings over the permitted holdings of 33
percent),

Interest
1900 1971 treated  Dis-
4 s F's  asheld qualified
Date owns joter- inter- by dis-  persons
(por- oot et qualified  own

Substi- Dis-
Founda- tuted qualified Per-
tion COT- person  mitted
voting  bined  voting holdings Comments
level voulng lovel (per-

omnt)  (por-  (per-  person (por- (per- level (per- cent)
cent) cent) (per- cent) cent) (pee- oent)
cent) cent)
May 26, 19000, . K0 B oo an 20 5 » 0
May L, 1991... 418 ........ +18 418 L LRI P AR S T S Al S e D dies
DO o sa's 4 P " L] 2 0 50 0 ]
June ), W92, = 30 15 “ 2 0 50 0 Distribution
1S T S e e et e e A0 s iosinss =0 0 2d phate for
e
........ 45 n 15 18 2 b " 20 E ) :
JUD L A0BR e et enianann Skl vt oo T 0 -18 418 '.\dlgha- for
et
Do. 48 » 18 0 2 4~ L) 4a 3
215 N SRR T SR T SR A s St -10 ot | SO ~16 F disposes ol
16 pet.
> Nl S » 14 18 0 2 = H 2 n »
May 26, 1994, a2 4 18 0 2 » at 2 X2 3d phase for
14 pet
June 1, 1997, 2 " 1L} o 2 n k1) 2 X2

M&\ﬂ:&fw
18 pet.

Ezample (§). (1) On May 26, 1969, P, a
private foundation, owns 5 percent of the
voting stock in Q Corporation (voting power
and value), and disqualified persons own 45
percent, On May 1, 1071, E, a disqualified
person, dies leaving 43 percent of the voting
stock to P. Assume that distribution was
made on June 1, 1972, and that section
4943(c) (5) applies. On May 26, 1960, the
substituted combined voting level and the
disqualified person voting level are each 50
percent and the permitted holdings are 0
percent (507% ~50% )., On May 1, 1971, and
June 1, 1872, these Jevels remain unchanged.
On May 1, 1071, the 43 percent Interest is
treated &s held by a disqualified person for
& period extending through May 31, 1082,
On May 28, 1979, the foundation voting level

increases to 5 percent, the disqualified per-
son voting level decreases to 45 percent, and
the permitted holdings are 5 percent (60% —
45%).On June 1, 1982, the foundation voting
level Increases to 48 percent, the disqualifiea
person voting level decreases to 2 percent,
and the permitied holdings are 48 percent
(50% —2%). At no time during the second
phase for F's 1660 holdings did all disquall-
fied persons together have holdings in excess
of 2 percent of the voting stock of Q. There-
fore, the 25 percent limitation of section
4943 (c) (4) (D) (1) did not apply.

(11) On July 1, 1993, F sells 6 percent of
the stock In Q to a nondisqualified person.
This reduces the substituted combined voting
level to 44 percent and reduces the permitted
holdings to 42 percent (44% —2%). If F had
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nat disposed of the 8 percent of the stock in
1903, on May 26, 1994, at the beginning of

i

ness holdings compu
are 15 percent (the excess
ings (48%) over the permitted holdings of
83 percent (35% —2%)), only 6 percent of
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(411) On July 1, 1005, F sells 10 percent
the stock In Q. thereby reducing the
stituted combined voting Jevel to 34 percent
and reducing the permitted holdings to 32
percent (34% —~2%). If F had not of
the 10 porcent of the on June 1, 1997,
at the beginning of the third
acquired holdings, F would have had @ per-
cont excess business holdings (the excess of
F's total holdings in the third phase (42%)

the holdings are in this phase and subject to over the permitted holdings of 33 percent
the 35 percent combined holdings limitation. (36% —2%)).
Interest Bubsti-  Dis.
F's F's  troated Dis- Founds- tutad gquslified Per-
¥ intec- inter- 6s held qualified  tion com- person  mitted
Dats owns  ost et bydis pecons vom? bined voting bholdings Comments
(pee- 1960 1971 qualitied own jeve voting lovel (por-
censt)  (per-  (per-  person (pec- (per- level (per- oent)
cont) cent) (per- cent) cent) {per- cent)
cent) oottt}
May 2, 1%9. . & Boasdivasd 5 = 0 @ 5 o
Mayl, 1971... 485 .. +4 +43 o | SRR NSRS D E dies.
S s 45 & 4 4% 2 o o 50 o
June 1, 1972, . 41 & o “ 2 0 50 5 0 Distribution
MY M, IV o iias fassaasaa s ven e S0 O T s —5 +3 id&p‘:‘ln for
..... 4% & = 43 2 5 ] 45 5
T L MIBR L i ssnnans pfl esssisnne 8 iiais -4 445 MJ:: for
Do 4 5 [N} a 2 L] o 2 L
Julyl,19ma... =# -5 e S o A Ay S aas -4 S SRR NN —& F pells 6 pet
o Wp I 42 0 @2 L 2 42 4 2 42
July1,1006... —10 ........ =l ieiieieisisnsannna i -10 a1 Sy =10 ¥ sells 10 pet
v IR 32 0 b <3 0 2 hed K2} 2 xn
June §,1997... 2 0 = 0 2 n 34 2 Q Mshulw
pet.

Erample (6). (1) On May 26, 1069, P, &
private foundation, owns 30 percent of the
voting stock in R Corporation (voting power
and value), and disqualified persons own
20 percent, On August 1, 1978, F disposes of
6 percent of the stock to a nondisqualified
person. On May 1, 1981, G, a disqualified
person, dies leaving 15 percent of the voting
stock to P. Assume that distribution was
muade one June 1, 1982, and that section 4943
(¢) (8) applies. On May 26, 1969, the substi-
tuted combined voting level and the dis-
qualified person voting level are each 50 per-
cent, and the permitted holdings are 0 per-
cent (50% —509%). On August 1, 1978, these
levels decrease to 44 percent (50% —6%).
On May 26, 1070, the foundation voting level
increases to 24 percent (30% —6%), the
disqualified person voting level decreases to
20 percent (449 —24%). and the permitted
holdings are 24 percent (44% —20%). If ¥
had not disposed of the 6 percent of the
stock prior to May 26, 1979, on May 26, 1979,
the beginning of the second phase for P
1909 holdings, F's permitted holdings would
have been 25 percent, the lesser of 25 per-
cent (under section 4943(c)(4)(D)(l)) or
30 percent (50% —204%). Since the 30 per-
cent interest would no longer have been
treated as held by & disqualified person om
such date, P would have had exoess business
holdings of 5 percent (30% —25%).

(1) On May 1, 1081, and June 1, 1682
{assuming F had disposed of the 6 perceat

holdings), the foundation voting level, the
disqualified person voting level, the substd-~
tuted combined voting level and permitted
holdings remain respectively 24 percent, 20
perceat, 44 percent and 24 percent. On May
1, 1681, the 15 percent interest ls treated as
held by a disqualified person for s period
extending through May 31, 1082, On July 1,
1991, F sells 16 percent of the voting stock
in R to a nondisqualified porson, thereby
reducing the substituted combined voting
level to 28 t (44% —16%), and re-
ducing the foundation voting level to 8 per-
cent (24% —16%). The disqualifiad person
voting level remains st 20 percent. On June
1, 1992, at the beginning of the second
phase for P's holdings acquired by will, the
substituted combined voting level remains
at 28 percent, the foundation voting level
increases to 23 percent (8% 415%) and the
disqualified person voting level decrenses to
5 percent (20%—15%). The permitted
hoidings on such date are 23 percent (28%
~5%). If P had not disposed of the 16 per-
cent interest prior to June 1, 1692, F's por-
mittad holdings would have been 25 percent,
the lesser of 26 percent (under section 4943
(0) (4)(D){1)) or 38 percent (44%—5%).
Since as of such date, F's entire holdings of
39 percent would no longer have been treated
as held by a disqualified person, F would
have had excess business holdings of 14 per-
cent (397 —26%).

Interest Substi-  Dis-
199 1981 treated Dis-  Founda- tuted qualified Per-
¥ Fs F's wesheld qualified tion com-  perso  mitted
Date owns Inter- inter- bydis persons vwoting  bined  voting holdings Cemments
(por-  est est qualified own Jevel voting Jeved (per-
cent) (per- (per- person (per- (por- lovel (per- oent)
cent) cent) (per- cent) cent) (pec. cent)
cont) cent)
0
> -t
G4
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Ezample (7). On May 26, 1060, F, a pri-
vate foundation, owns 5 percent of the vot-
ing stock in B Corporation (voting power and
value), and disqualified persons own 45 per-
cent. On May 1, 1080, H, a disqualified person,
dies leaving 41 percent of the voting stock
to F. Assume that distribution is made on
June 1, 108), and that sectlon 4943(c)(5)
applies. On May 20, 1969, the subsatituted
combined voting level and dlsqualified per-
son voting levels are each 50 percent. On
May 26, 1979, the disqualified person vot-
ing lovel decreases to 45 percent, the founda-~
tion voting level increases to 5 percent, and
the permitted holdings are 5 percent (50%—
45% ), On May 1, 1980, and June 1, 1081, the
levels remain the same. Since the 41 per-
cent holdings are treated as held by a dis-
qualified person for the.pericd beginning
on May 1, 1980, and extending through May
31, 1891, F's remaining holdings of 5 per-
cent do not exceed the 25 percent limita-
tlon of section 4943(c) (4) (D) (1).

(11) On August 1, 1990, F sells 22 percent
of toe votlng stock of S8 to a nondisquall-
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fled person, reducing the § percent founda-
tion voting level to zero, leaving 17 percent
(22%~58%) to reduce the disqualified person
voting level to 28 percent (45%—17%) so
that the substituted combined voting level
equals 23 percent (50%~22%). On June 1,
1991, the beginning of the second phase for
the remaining 24 percent (41%—17%) of F's
holdings acquired by will, the foundation
voting level increases from zero to 24 per-
cent, the disqualified person voting level de-
crzases to 4 percent (28% —24 %), the substi-
tuted combined voting level remains at 28
percent, and the permitted holdings equal
24 percent (28%—4% ).

(111) If P had not disposed of the 22 per-
cent holdings prior to June 1, 1991, F's per-
mitted holdings would have been 25 percent,
the lesser of 25 percent (under section 4043
(e} (4)(D)(1)) or 48 percent (S0%—4%).
Eince as of such date, F's entire holdings of
46 rercent would no longer have been treated
as held by a disqualified person, F would
have had excess business holdings of 21
percent (465%~35%).

Interest Substi-  Dis-
e 1980 treated Dis  Founda.  tuted qualified  Per-
F F's F's  assheld qualiffed ton fom- persant  mitted .
Date owns Inter- inter- by dis- persons  voting  hined  voling holdings  Comments
(per=  est est - qualifled own level voting Jevel (per-
cent) (per- (per- parson  (per- (per- level (per- cent)
cont)  cent) (per- cent) cent) (per- cent)
cant) oent)
5 Biverssve 5 4 o ) 0 0
- m'm? .......................... ol W eap e < ol o diliids -5 +& mspM‘u- for
L3
DO.ssens & Breasvacss 0 45 a 50 &5
May LA9SD. .. 4 . U +4 B L H dies
Y OSSN v b 41 41 - 5 50 4
June 3, 1981, . 4 5 41 41 4 & o L5 5 Distribution
Aug. 1,1990.., ~2f -5 =17 AT R oten st wi - -p2 -7 -8 }‘gn&okuso(
Ry 0 X 24 4 ) = » 0
JumD: b IR S SN REEEEEN B vesdaanss xS R - +4 N,}",’,::‘ for
)3 P M 0 b2 0 4 2 b ] 4

§53.4943-6 Five-year period to dispose
of gifts, bequests, eté.

(a) In general—(1) Application. 1)
Paragraph (6) of section 4943(c) pre-
scribes transition rules for a private
foundation, which, but for such para-
graph, would have excess business hold-
ings as a result of a change in the hold-
ings in a business enterprise after May
26, 1969 (other than by purchase by such
private foundation or by a disqualified
person) to the extent that section 4943
(¢) (5) (relating to certain holdings ac-
quired under a pre-May 27, 1969, will or
trust) does not apply.

(1) Subparagraph (A) of section 4943
(¢) (6) applies where, immediately prior
to a change in holdings desoribed in
paragraph (a) (1) ¢i) of this section, the
foundation has no excess business hold-
ings In such enterprise (determined
without regard to section 4943(c) (4),
(3),0r (6)).In such a case, the entire in-
terest of the foundation in such enter-
prise (Immediately after such change)
shall (while held by the foundation) be
treated as held by a disqualified person
(rather than by the foundation) during
the five-year period beginning on the
date of such change.

(1i1) Subparagraph (B) of section 4943
(c) (6) applies where the foundation has
excess business holdings in such enter-
prise (determined without regard to sec-
tion 4943¢c)(4), (5), or (8)) immedi-
ately prior to a change in holdings

described in paragraph (&) (1) (1) of this
section. In such a case, the interest of
the foundation in such enterprise (im-
mediately after such change) shall
(while held by the foundation) be
treated as held by a disqualified person
(rather than the foundation) during the
five-year period beginning on the date
of such change, except that if and as
soon as any holdings in such enterprise
become excess business holdings duting
such period (determined without regard
to such change (and the resulting appli-
cation of section 4043(c) (6) to the foun-
dation's interest in such enterprise)),
such holdings shall no longer be treated
as held by a disqualified person under
this section, but shall constitute excess
business holdings subject to the Initial
tax. In applying the preceding sentence,
if holdings of the foundation which (but
for such change in holdings (and the
resulting application of section 4943(c)
(8) to the foundation's Interest in such
enterprise) ) would be subject to the 25
percent limit prescribed by section 4943
(¢) (4) (D) after the expiration of the
first phase, such holdings shall be
treated as subject to such percentage
limitation for purposes of determining
excess business holdings. For example,
if a private foundation in 1978 has pres-
ent holdings of 28 percent in a business
enterprise to which section 4943(¢) (4)
applies, and such holdings would exceed
the 25 percent limit of section 4943(c)

(4) (D) (1) on May 26, 1979, a gift of 6
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percent to the foundation in 1978 of an
interest in such enterprise shall not pre-
vent the 3 percent (28% —25%) excess
over the 25 percent limit from constitut-
ing excess business holdings on May 26,
1979, if on such date disqualified persons
hold more than a 2 percent interest in
such enterprise (and no other trans-
action has taken place).

(2) “Purchase” defined. | Reserved|

(3) Examples. The provisions of para-
graph (a) of this section may be illus-
trated by the following examples:

Example (1). On January 4, 1985, A, an
individual, makes a contribution to P, a
private foundation, of 200 shares of X Cor-
poration common stock. Assume that F had
no X stock before January 4, 1985, and under
section 4043(c) (1) the recelpt of the X stock
by P would cause some or all of the 200
shares of the X stock to be classified as ex-
cess business holdings. Under the proviaions
of section 4843(c) (6) (A) and this paragraph
(8), since the contribution of the X stock to
F Is a gift and not a purchase, the X stock in
F's hands is treated as held by disqualified
persons and not by F through January 3,
1900

Example (2). Assume the facts as stated in
Example (1) except that P recelves the X
stock &s a bequest pursuant to the terms of
A's will executed on April 1, 1680, A dies on
June 3, 1084, and the stock is distributed to
F on Pebruary 16, 1685, As in Example (1),
tho bequest of X to F is not a purchase under
this paragraph (a). Consequently, the X
stock in F's hands Is treated as held by dis-
qualified persons and not by F through
Fedbruary 185, 1080,

Example (3). On Pebruary 1, 1980, F, a
private foundation, owns 15 percent of the
voting stock of X Corporation, and disquali-
fled persons own 4 percent of the voting
stock of X Corporation. On February 2, 1980,
B, a rondisqualified person, ocontributes 8
percent of the voting stock of X to P in a
transaction to which section 4943(¢) (5) does
not spply. Assuming that the 35 percent
Umit of section 4043(¢) (2)(B) does not ap-
ply, under the provisions of seotion 4943(c)
(6) (A) and paragraph (a) of this section the
23 percent voting stock owned by F on such
date is treated as held by a disqualified per-
son through February 1, 1085, since P would
have hid excess business holdings of 7 per-
cent as a result of the contribution (23%
actual holdings less 16% (20% —4%) per-
mitted holdings). On March 1, 1084, O,
another nondisqualified person, contributes
6 percent of the voting stock of X Corpors-
tion to F. But for this second contribution
and the resulting application of section 4943
(0)(8) to F's interest In X, F would have
excess business holdings of 7 percent (23%
~16% ) within the five-year period beginning
on the date of such contribution. Accord-
ingly. under section 4043(¢c)(6)(B) and
paragraph (a) of this section, all 20 percent
(6% +23% ) of the stock held by F on March
1, 1084, will be treated as held by a disquall-
fied person until March 1, 1989, except that
T percent will cease to be so treated on Feb-
ruary 2, 1985. If prior to FPebruary 2, 1985, no
further transactions occurred In the stock
of X, F would have excess business holdings
of 7 percent subject to the initial tax, since
the amount still treated as held by disquall-
fled persons (20% —7%) plus the amount
actually held by disqualified persons (4%)
already exceod 20 percent.

(b) Special rules for acquisitions by
will or trust—(1) In general. In the case
of an acquisition of holdings in a busi-
ness enterprise by a private foundation
pursuant to the terms of a will or trust,
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the five-year period described in section
4943(c) (8 in this section shall not com-
mence until the date on which the dis-
tribution of such holdings from the estate
or trust to the foundation occurs. See
§ 53.4943-5(b) (1) for rules relating to the
determination of the date of distribution
under the terms of a will or trust. To
the extent that an interest to which
4043(c) (6) applies is constructively held
by & private foundation under section
4943(d) (1) and § 53.4943-8 prior to the
date of distribution, it shall be treated
as held by a disqualified person prior to
such date by reason of section 4943(c)
(6), See § 53.4943-8 for rules relating to
constructive ownership by a private
foundation of business holdings held in
an estate or trust for the benefit of the
foundation,

(2) Special rule for section €943(¢) (5)
interests acquired from a nondisqualified
person. (1) In the case of holdings of &
private foundation in a business enter-
prise to which section 4943(c) (5) (relat-
ing to certain holdings acquired under a
pre-May 27, 1869, will or trust) applies
which are acquired from s nondisquall-
fled person, the interest of the founda-
tion in such enterprise (immediately
after such acquisition) shall (while held
by the foundation) be treated as held by
a disqualified person (rather than the
foundation) under section 4843(c) (6)
(B) and paragraph (a)(1) (iii) of this
section from the date of acquisition un-
til the end of the fifth year following
the date of distribution of such holdings.
Thereafter, only the holdings to which
section 4943(c) (5) and § 53.4943-5(a) (1)
apply shall continue to be treated as
held by a disqualified person until the
'e:d of the first phase with respect there-

(1) The provisions of paragraph (b)
(2) (1) of this section may be illustrated

by the following examples:

Example (1). On May 26, 1969, P, a pri-
vate foundation, owns 5 percent of the
voting stock of Corporstion X and no
disqualified own any stock in X.
On June 80, 1977, a nondisqualified person
bequeaths to F 33 percent of the voting
stock in X to which section 4943(c)(8)
applies. This 33 percent interest is distributed
to F on August 17, 1978. Under section 4943
(¢)(68) (A) the entire 38 percent (5% +33%)
of the X voting stock shall be treated as held
by & disqualified person from June 30, 1977
(the date the 33 percent interest Is constroc-
tively scquired by F) until August 17, 1983
(five years after the date of distribution of
the 33 percent Interest to F). However, as-
suming that the 35 percoent limit of section
4943(c)(2)(B) does not spply, the substli-
tuted combined voting level on June 30, 1977
is only 33 percent because there was no in-
terest to which section 4843(c) (4) or (5)
applied immediately before that date and
thus there was no substituted combined vot-
ing level at that time. In that case, since the
3<phase holding period 1s only avallable for
the interest acquired by will (38%) under
section 4943(0) (5), the substituted combined
voting level on June 30, 1877 is only 33 per-
cent, not 38 percent. that the sub-
stituted combined voting level remains 33

t &t all relevant times, and prior to
Auvgust 17, 1983, no further transactions oc-
cur in the stock of X, ¥ on that date would
have excess business holdings of § percent
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subject tc the Initlal tax. The amount
treated as held by disqualified persons at
that time (33% ) would equal the substituted
combined voting level st that time (33%),
and thus permitted holdings would be zero.
Under section 4843(c) (5) the 33 percent in-
terest will continue to be treated ss held by
s disqualified person until August 17, 1088
(10 years after the date of distribution).

Ezample (2). On May 26, 1960, P, a private
foundation, owns 20 percent of the stook
(voting power and value) of Corporation X,
and on June 30, 1977, a nondisqualified per-
son bequenths to P 23 percent of the stock
(voting power and vaiue) in X to which sec-
tion 4943(c)(5) does apply. This 28 percent
interest 18 distributed to F on August 17,
1978. Disqualified persons hold no stock of X.
Although the substituted combined voting
and value levels cannot exceed 650 percent on
May 26, 1970 (at the start of the second
phass with respect to the 20 percent intet-
est), under section 4943(c) (6) (B) the entire
52 percent (207% 423%) of the X voting
stock shall be treated as held by a disquall-
fled person from June 30, 1077 (the date the
23% Interest is constructively acquired by
F) until August 17, 1883 (five years after
the date of distribution of the 23% interest
to F). On June 1, 1080, during such second
phase, D, s disqualified person,’ purchases 3
percent of the X stock (voting power and
value). On such date, but for the acquisi-
tion by F of the 238 percent Interest, F would
have had excess business holdings of 4 per-
cent, The purchase by D of more than 2 per-
cent of the voting stock of X causes the 25
percent iimit of section 4043(c) (4) (D) (1) to
Apply to the 20 percent interest (20% —25% =
4°%). Thus, on June 1, 1980, 4 percent of the
X voting stock held by P since May 27, 1969,
shall cease to be treated as held by a disqual-
ified person under section 4043(c) (6) (B) and
become excess business holdings subfect to
tho Inftial tax. Sce § 53.4043-2(n) (1) (1) for
the H0-day period in ‘which to dispose of
these excess business holdings resulting from
the purchase by the disqualified person.

(¢) Exceptions. (1) Bectlon 49843(¢)
(6) and this section shall not apply to
any transfer of holdings in a business
enterprise by one private foundation
to another private foundation which is
related to the first foundation within
the meaning of section 4946(a) (1) (H).

(2) Section 4943(¢c)(6) and this sec-
tion shall not apply to an increase in
the holdings of a private foundation in
a business enterprise that is part of a
plan whereby disoualified persons will
purchase additional holdings in the same
enterprise during the five-year period
beginning on the date of such change,
e£. to maintain control of such enter-
prise, since such increase shall be treated
as caused in part by the purchase of such
additional holdings.

(3) The purchase of holdings by an
entity whose holdings are treated as con-
structively owned by a foundation or &
disqualified person under section 4943
(d) (1) shall be treated as purchased by
such foundation or disqualified person.
Thus, if a foundation receives a specific
bequest of 40 percent of the voting stock
of a corporation and $20,000 in cash, and
the estate uses the cash to purchase ad-
ditional voting stock of the same corpo-
ration, the provisions of this section
shall onlv apply to the 40 percent orig-
inally held by the estate, and the addi-
tional stock will be treated as if pur-
chased by the foundation.

§ 53.4943-7 Special rules for corporate
organizations, reorganizations, re-
dcmpd]om, and distributions. [Re-

§ 53.4943-8 Business holdings:
structive ownership.

(a) Constructive ownership—(1) In
general. For purposes of section 4943, in
computing the holdings in a business en-
terprise of a private foundation, or a dis-
qualified person (as defined in section
4046), any stock or other interest owned,
directly or indirectly, by or for & cor-
poration, partnership, estate or trust
shall be considered as being owned pro-
portionately by or for its shareholders,
partners, or beneficlaries except as other-
wise provided in paragraphs (b), (¢) and
(d) of this section. Any interest in a
business enterprise actually or construc-
tively owned by a shareholder of & cor-
poration, a partner of a partnership, or
a beneficiary of an estate or trust shall
not be considered as constructively held
by the corporation, partnership, trust or
estate. Further, if any corporation, part-
nership, estate or trust has a warrant
or other option to acquire an interest in
& business enterprise, such interest is
not deemed to be constructively owned
by such entity until the option is exer-
cised. (See paragraph (b)(2) of §53.-
4943-3 for rules that options are not
stock for purposes of determining excess
business holdings.)

(2) Powers of appointment. Any in-
terest in business enterprise over which
a foundation or a disqualified person has
a power of appointment exercisable in
favor of the foundation or a disquali-
fied person shall be considered owned by
the foundation, or disqualified person
holding such power of appointment,

(b) Estates and trusts—(1) In general.
Any interest actually or constructively
owned by an estate or trust is deemed
constructively owned, in the case of an
estate, by its beneficiaries or, in the case
of a trust, by its remainder beneficlaries
except as provided in paragraphs (b)
(2), (3) and (4) of this section (relating
to certain split-interest trusts described
in section 4947(a) (2), to trusts of quall-
fied pension, profit-sharing, and stock
bonus plans described in section 401(a)
and to revocable trusts). Thus, if a trust
owns 100 percent of the stock of a cor-
poration A, and if, on an actuarial basis,
W’s life interest In the trust is 15 per-
cent, Y's life interest is 25 percent, and
Z’s remainder Interest is 60 percent, un-
der this paragraph (b), Z will be con-
sidered to be the owner of 100 percent of
the stock of corporation A. See
§53.4043-4, §53.4043-5 and §53.4943-5
for rules relating to certain actual or
constructive holdings of a foundation be-
ing treated as held by a disqualified per-
son. For the treatment of certain prop-
erty acquired by an estate or trust after
May 26, 1969, sece paragraph (@) (2) of
§ 53.4043-5.

(2) Split-interest trusts—1) Amounts
transferred in trust after May 26, 1969.
In the case of an interest in a business
enterprise which was transferred to &
trust described in section 4947(a) (2) af-

con-
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ter May 26, 1969, for the benefit of a
private foundation, no portion of such
interest shall be considered as owned by
the private foundation—

(A) If the foundation holds only an
income interest in the trust, or

(B) If the foundation holds only a re-
mainder interest in the trust (unless the
foundation can exercise primary invest-
menttgnscretlon with respect to such in-
Leres

until such trust ceases to be so described.
See section 4947(a)(2) and (b)(3) and
the regulations thereunder for rules re-
lating to such trusts. See also sections
4946<a) (1) (G) and (H) and the regula-
tions thereunder for rules relating to
when a trust described in this paragraph
(b)(2) Is ltself a disqualified person.

(1) Amounts transferred in trust on
or before May 26, 1969. In the case of
an interest in & business enterprise
which was transferred to a trust de-
scribed in section 4947(a) (2) (without
regard to section 4947(a) (2)(C)) on or
before May 26, 1969, for the benefit of a
private foundation, no portion of such
interest shall be considered as owned by
the foundation until it is actually dis-
tributed to the foundation or until the
trust ceases to be so described. See sec-
tion 4843(e) (5) and § 53.4943-5 for rules
relating to certain trusts which were ir-
révocable on May 26, 1969.

(3) Employee benefit trusts. An inter-
est in a business enterprise owned by a
trust described in section 40ica) (pen-
sion and profit-sharing plans) shall not
be considered as owned by its benefici-
aries, unless disqualified persons (within
the meaning of section 4946) control the
investment of the trust assets.

(4) Revocable trusts. An interest in a
business enterprise owned by a revocable
trust shall be treated as owned by the
grantor of such trust.

(5) Estates. For purposes of applying
section 4843(d) (1) to estates, the term
“beneficiary” includes any person (in-
cluding a private foundation) entitled to
receive property of s decedent pursuant
to a will or pursuant to laws of descent
and distribution. However, & person shall
no longer be considered a beneficiary of
an estate when all the property to which
he is entitled has been received by him,
when he no longer has a clalm against
the estate and when there {s only a re-
mote possibliity that it will be necessary
for the estate to seek the return of prop-
erty or to seek payment from him by
contribution or otherwise to satisfy
claims against the estate or expenses of
administratfon. When pursuant to the
preceding sentence, a person (including
a private foundation) ceases to be a ben-
efliclary, stock or another interest in a
business enterprise owned hy the estate
shall not thereafter be considered owned
by such person. If any person is the con-
siructive owner of an interest in a busi-
ness enterprise actually held by an
estate, the date of death of the testator
or decedent intestate shall be the first
day on which such person shall be con-
sidered & constructive owner of such in-
terest. See § 53.4943-5 for rules relating
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to wills executed on or before May 26,
1969,

(¢) Corporation actively engaged in a
trade or business. (Reserved]

(d) Partnerships. [Reserved)

(e) Ezxamples. [Reserved)

§ 53.4913-9 Business holdings: certain
periods,

(a) Tarable period—t(1) In general,
For purposes of section 4943, the term
“taxable period” means, with respect to
any excess husiness holdings of & private
foundation in & business enterprise, the
period beginning with the first day on
which there are such excess business
holdings and ending on whichever of the
following is the earlier:

(1) The date of mailing of n notice of
deficiency under section 6212 with re-
spect to the tax imposed on such hold-
ings by section 4943(n); or

(i1) The date on which such excess is
eliminated,

For example, M, a private foundation,
first has excess business holdings in X,
& corporation, on February 5, 1972. A no-
tice of deficiency is mailed under section
6212 to M on June 1, 1974, With respect
to M's excess business holdings in X,
the taxable period begins on February 5,
1972, and ends on June 1, 1974, -

(2) Special rule. Where a nolice of
deficiency referred to in subparagraph
(1) (1) of this paragraph is not mailed
because there is a walver of the restric~
tions on assessment and collection of a
deficiency, or because the deficiency is
paid, the date of filing of the walver or
the date of such payment, respectively,
shall be treated as the end of the tax-
able period.

(3) Suspension of taxable period for
90 days. In any case In which a private
foundation has excess business holdings
solely because of the acquisition of an
interest in a business enterprise to which
paragraph (a) (1) (i) or (iH) of §53.-
4043-2 applies, the taxable period de-
scribed In paragraph (a) of this section
shall be suspended for the 90-day period
tas extended) starting with the date on
which the foundation knows or has rea-
son to know of the acquisition, provided
that at the end of such period the foun-
dation’ has disposed of such excess
haldings.,

(b) Correction period—(1)In general.
For purposes of section 4943, the correc-
tion period shall begin with the first day
on which the private foundation has ex-
cess business holdings in a business en-
terprise and end 90 days after the date
of mailing of a notice of deficiency under
section 6212 with respect to the tax im-
posed by section 4843(b).

(2) Extensions of correction period.
(1) The correction period referred to in
subparagraph (1) of this paragraph shall
be extended by any period in which a
deficiency cannot be assessed under sec-
tion 6213(a). In addition. the correction
period shall be extended in accordance
with subdivisions (i), (iil), and (v) of
this subparagraph, except that such sub-
division (i) or (iv) shall not operate to
extend a correction period with respect
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to which a taxpayer has filed a petition
with the Tax Court for redetermination
of a deficlenicy within the time prescribed
by section 6213(a).

(ii) The correction period referred to
in subparagraph (1) of this paragraph
may be extended by any period which the
Commissioner determines is reasonable
and necessary to permit orderly disposi-
tion of excess business holdings. The
Commissioner ordinarily will not extend
the correction period pursuant to this
subdivision unless the following fattors
are present:

(@) The foundation or an appropriate
State officer (as defined In section 6104
(€1 (2)) 15 actively in good faith seeking
to dispose of such holdings;

(b) Orderly disposition of such hold-
ings cannot reasonably be expected to re-
sult during the unextended correction
period: and

(¢) The failure to divest appears to
have been an isolated occurrence which
is unlikely to recur in the future.

(i) If, within the unextended correc-
tion period, the tax imposed by section
4943(a) is paid and is accompanied by
a statement of the taxpayer's intent to
file & claim for refund with respect to
such tax. then the Commissioner shall
extend the correction period to the later
of—

(@) A period of 90 days after the pay-
ment of such tax, or

(b) The period determined without re-
gard to this subdivision,

(iy) If prior to the expiration of the
correction period (including extensions)
a claim for refund with respect to a tax
imposed by section 4943(a) is filed, the
Commissioner shall extend the correc-
tion period during the pendency of the
claim plus an additional 90 days. If with-
in such time, a sult or proceeding referred
to in section 7422¢b) with respect to
such claim is filed, the Commissioner
shall extend the correction period during
the pendency of such suit or proceeding,
(See §301.7422-1(d) of this chapter
({Regulations on Procedure and Admin-
istration) for rules relating to pendency
of such suit or proceeding.)

(¢) Correction. For purposes of sec-
tion 4943, correction shall be considered
25 made when no interest in the enter-
prise held by the foundation is classified
A5 an excess business holding under sec~
tion 4943(c) (1), In any case where the
private foundation has excess business
holdings which are constructively held
for it under section 4943(c) (1), correc-
tion shall be considered made when
either a corporation, partnership, estate,
or trust in which holdings in such enter-
prise are constructively held for the
foundation or a disqualified person; the
foundation itself; or a disqualified per-
son disposes of a sufficlent interest in the
enterprise so that no interest in the en-
terprise held by the foundation i5 classi-
fied as excess business holdings under
section 4843(¢) (1),

§ 53.4943-10 Business enterprise; defi-
nition.

(a) In general. (1) Except as provided
in paragraph (b) or (¢) of this section,
under section 4943(d) (4) the term “busi-
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ness enterprise” includes the active con-
duct of a trade or business, including any
aclivity which is regularly carried on
for the production of income from the
sale of goods or the performance of serv-
ices and which constitutes an unrelated
trade or business under section 513. For
purposes of the preceding sentence,
where an activity carried on for profit
constitutes an unrelated trade or busi-
ness, no part of such trade or business
shall be excluded from the classification
of a business enterprise merely because
it does not result in a profit.

(2) Notwithstanding paragraph (a)
(1) of this section, a bond or other evi-
dence of indebtedness does not consti-
tute a holding in a business enterprise
unless such bond or evidence of indebt-
edness is otherwise determined to be an
equitable interest in such enterprise.
Similarly, a lease-hold interest in resl
property does not constitute an interest
in & business enterprise, even though
rent payable under such lease is depend-
ent, in whole or in part, upon the in-
come or profits derived by another from
such property, unless such leasehold in-
terest constitutes an interest in the in-
come or profits of an unrelated trade or
business under section 513,

tb) Certain program-related activities.
For purposes of section 4943(d)(4) the
term “business enterprise” does not in-
clude a functionally related business as
defined In section 4942(j) (5). See § 53.-
4942(n)-2(c) (3) (i), In addition, busi-
ness holdings do not include program-
related investments (such gs investments
in small businesses in central cities or in
corporations to assist in neighborhood
renovation) as defined in section 4944(c)
and the regulations thereunder.

(¢c) Income derived from passive
sources—(1) In general. For purposes of
section 4943(d) (4), the term "business
enterprise” does not include a trade or
business at least 95 percent of the gross
income of which is derived from passive
sources; except that if in the taxable
year In question less than 95 percent of
the income of a trade or business is from
passive sources, the foundation may, in
applying this 95 percent test, substitute
for the passive source gross income in
such taxable year the average gross in-
come from passive sources for the 10
taxable years immediately preceding the
taxable year in question (or for such
shorter period as the entity has been
in existence). Thus, stock in a passive
holding company is not to be consid-
ered a holding in a business enterprise
even if the company is controlled by the
foundation. Instead, the foundation is
treated as owning {ts proportionate
share of any interests in a business en-
terprise held by such company under
section 4843(d) (1),

(2) Gross income from passive sources.
Gross income from passive sources, for
purposes of this paragraph, includes the
items excluded by section 512(b) (1) (re-
lating to dividends, interest, and annui-
ties), 512(b) (2) relating to royalties),
512(b) (3) (relating to rent) and 512(b)
(5) (relating to gains or losses from the

disposition of certain property). Any in-
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come classified as passive under this
paragraph does not lose its character
merely because section $12(b) (4) or 514
(relating to unrelated debt-financed in-
come) applies to such income. In addi-
tion, income from passive sources
includes income from the sale of goods
(Including charges or costs passed on at
cost to purchasers of such goods or in-
come received in settlement of a dispute
concerning or in lieu of the exercise of
the right to sell such goods) if the seller
does not manufacture, produce, phys-
fcally receive or deliver, negotiate sales
of, or maintain inventories in such
goods. Thus, for example, where & cor-
poration purchases a product under a
contract with the manufacturer, resells
it under contract at a uniform markup
in price, and does not physically handle
the product, the income derived from
that markup meets the definition of
passive income for purposes of this par-
agraph. On the other hand, income from
individually negotiated sales, such as
those made by a broker, would not meet
such definition even if the broker did
not physically handle the goods.

(d) Application of section £943(c)
(6)—(1) Program related activities. If a
private foundation holds an interest
which is not an Interest in a business en-
terprise because of paragraph (b) of this
section (relating to program related ac-
tivities), and such interest later becomes
an interest in & business enterprise solely
by reason of failing to meet the require-
ments of such paragraph (b), such in-
terest will then be subject to section 4943
(¢) (8) (regardless of when it was origi-
nally acquired) and will be treated as
having been acquired other than by pur-
chase for purposes of section 4943(c) (6).

(2) Holding companies. [Reservedl

(e) Sole proprietorship. For purposes
of section 4943 and the regulations there-
under, the term “sole proprietorship"
means any business enterprise (as de-
fined in paragraphs (a), (b), and (¢c) of
this section—

(1) Which is actually and directly
owned by a private foundation,

(2) In which the foundation has a
100 percent equity interest, and

(8) Which is not held by a corpora-
tion, trust, or other business entity for
such foundation.

A foundation may be considered to own
a sole proprietorship even though the
foundation is itself a corporation or a
trust. However, & sole proprietorship
which is owned by a foundation shall
cease to be treated as a sole proprietor-
ship when the foundation no longer has
a 100-percent interest in the equity of
the business enterprise. Thus, if amd
when a foundation sells a 10-percent in-
terest In a sole proprictorship, such busi-
ness enterprise shall be treated as a part-
nership under section 4943 and the
regulations thereunder.

§ 53.4943-11 Effective date.

(a) In general. Section 48043 and §§ 53.-
4043-1 through 53.4943-11 shall take ef-
fect for taxable years beginning after
December 31, 1869, except as otherwise
provided by such sections.

(b) Special transitional rule. In the
case of any acquisition of excess holdings
prior to February 2, 1973, section 4943
(a) (1) shall not apply if correction oc-
curs (within the meaning of paragraph
(¢) of §53.4943-9) within a period end-
ing 90 days after July 5, 1977 extended
(prior to the expiration of the original
period) by any period which the Com-
missioner determines is reasonable and
necessary (within the meaning of para-
graph (b) of § 53.4943-8) to bring about
such correction.

[FR Doc.77-26856 Filed 9-14-77,8:45 am)

Title 33—Navigation and Navigable Waters

™ CHAPTER 1—COAST GUARD,

DEPARTMENT OF TRANSPORTATION
[CGD 76-139n)

PART 117—DRAWBRIDGE OPERATION
REGULATIONS

Dodge Island, Fla.
AGENCY: Coast Guard, DOT.
ACTION: Correction.

SUMMARY: In FR Doc. 77-16705 ap-
pearing at page 30178 of the June 13,
1977, issue of the FPenERAL REGISTER, the
heading of §117.446f is corrected by
adding the words, “"AIWW mile 1089.4,
Miami, Florida", after the words, “Dodge
Island bridges".

FOR FURTHER INFORMATION CON-
TACT:

Frank L. Teuton, Jr, Chief, Draw-
bridge Regulations Branch (G-WBR/
73), Room 7300, Nassif Building, 400
Seventh Street SW., Washington, D.C.
20590 (202-426-0942).
(Sec. 5, 28 Stat, 362, as amended, sec, 8(g)
(2), 80 Stat. 937; 33 USC. 499, 49 USC.
1656(g) (2); 40 CPR 1.46(c)(5))

Dated: September 1, 1977.

O. W. SiLER,
Admiral, U.S. Coast Guard,
Commandant.

| FR Doc.T7-26515 Piled 9-14-77,8:45 am]

Title 36—Parks, Forests, and Public
Property

CHAPTER I—NATIONAL PARK SERVICE,
DEPARTMENT OF THE INTERIOR

PART 17—CONVEYANCE OF FREEHOLD
AND HOLD INTERESTS ON
LANDS OF THE NATIONAL PARK
SYSTEM

AGENCY: National Park Service,
ACTION: Final rule.

SUMMARY: This is to establish regula-
tions governing the criteria for con-
veyance of freehold or leasehold interests
in lands within units of the National
Park System to private parties and the
procedures under which such convey-
ances would be made.

EFFECTIVE DATE: September 15, 1977.

FOR FURTHER INFORMATION CON-
TACT;

C. Allen Harpine (202-523-5252).

SUPPLEMENTARY INFORMATION:
On January 4, 1977 there was published
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in the FEpErAL REGISTER (42 FR 814-815)
a notice of proposed rulemaking setting
forth the proposed regulations. In-
terested parties were given the oppor-
tunity to submit written comments, sug-
gestions, or objections, on or before Feb-
ruary 3, 1977. This date was later ex-
tended to April 3, 1977.

As a result of comments received there
has been an addition in $3 17.3 and 17.8
to assure that no conveyance is made
without first complying with the require-
ments of Executive Order 11593, Section
2(by, and assuring that such land is
surveyed for National Register properties
and appropriate action taken,

Therefore, title 36 of the Code of Fed-
eral Regulations, Chapter I is amended
by adding a new Part 17 to read as set
forth below.

Wirriam J. WHALEN,
Director, National
Park Service.

SEPTEMBER 2, 1077,

See.
171
173
173
174
175
1786

Authority.
Definitions.
Lands subject to disposition.
Notice,
Bids,
Action at close of bldding.
177 Preference rights.
178 Conveyance.
AuTHORITY: Sec. 5(a), of the Act of July
15, 1068, B2 Stat. 354, 16 US.C. 4601-22(a).

§17.1  Authority.

Section 5(a) of the Act of July 15,
1968, 82 Stat. 354, 16 U.B.C. 4601-22(n),
authorizes the Secretary of the Interior,
under specified conditions, to convey a
leasehold or freehold interest on Fed-
erally owned real property acquired by
the Secretary from non-federal sources
within any unit of the National Park
System except national parks and those
national monuments of sclentific sig-
nificance, This legislation is referred to
8s “the act” in regulations in this part.

§ 17.2 Definitions.

As used in the regulations in this part:

(a) “Secretary” shall mean Secretary
of the Interior and his authorized rep-
resentatives,

(b) “Authorized officer” shall mean an
officer or employee of the National Park
Service designated to conduct the sale or
lease and delegated authority to execute
all necessary documents, including deeds
and leases.

(¢) The term "“unit” of the National
Park System means any area of land or
water administered by the Secretary of
the Interior through the National Park
Service for park, monument, historic,
parkway, recreational,. or other pur-
poses,

(d) The term “national park" means
any unit of the National Park System the
organic act of which declares it to be
& “national park.”

(@) The term “national monument of
sclentific significance” means a unit of
the National Park System designated as
& national monument by statute or proc-

lamation for the purpose of preserving
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landmarks, structures, or objects of scl-
entific interest.

(f) The term “person” includes but is
not necessarily limited to an individual,
partnership, corporation, or association.

(g) The term “freehold interest™
means an estate in real property of per-
manent or of indefinite duration.

(h) The term “Jeasehold interest”
means an estate In real property for a
fixed term of years or an estate from
month-to-month or from year-to-year.

(1) The term “fair market value"
means the appraised value as set forth
in an approved appraisal made for the
Secretary for the interest to be sold or

§ 17.3 Lands subject to disposition.

The Act is applicable to any Federally
owned real property acquired by the Sec-
retary fron non-federal sources within
any unit of the National Park System
other than national parks and those na-
tional monuments of scientific signific-
ance. No leasehold or freehold convey-
ance shall be made except as to lands
which the General Management Plan for
the particular unit of the National Park
System has designated as a Special Use
Zone for the uses that are permitted by
the freehold or leasehold conveyance. No
leasehold or freehold conveyance shall be
made unless the lands have been sur-
veyed for natural, historical, and cul-
tural values and a determination made
by the Secretary that such leasehold or
freehold conveyance will not be incon-
sistent with any natural, historical, or
cultural values found on the land.

§ 174 Notice.

(a) \When the Secretary has deter-
mined {n accordance with these reguja-
tions that a freehold or leasehold Inter-
est will be offered, he will have a notice
published in the Frperar REcister and,
siuhseauently, once weekly for five con-
secutive weeks in a newspaper of general
circulation in the vicinity of the prop-
erty. Publication of the notice shall be
completed not less than 30 nor more than
120 days of the date for bid opening.
The notice shall contain, at a minimum,
(1) a legal description of the land by
public lands subdivisions, metes-and-
bounds, or other suitable method, (2) a
statement of the interest to be con-
veyed, including restrictions to be placed
on the use of the property, (3) a state-
ment of the fair market value of the in-
terest as determined by the Secretary be-
low which the interest will not be con-
veyed, together with information as to
where the Government's appraisal may
be inspected, (4) Information as to any
preference rights of former owners to
acquire the interest upon matching the
highest bid, (§) an outline of bid proce-
dure and a designation of the time and
place for submitting bids, and (6) an
outline of conveyance procedures, re-
quirements, and time schedule.

(b) If the property has been in Fed-
eral ownership for less than two years,
the last owner or owners of record shall
be sent a notice by certified mail to their
present or last known address providing

46303

the information in the published notice
and advising them of their right under
section 5(a) of the act to acquire the in-
terest upon payment or agreement to
pay an amount equal to the highest bid
price.

§ 175 Bids,

Bids may be made by the principal or
his agent, either personally or by mail.
Bids will be considered only if received
at the place and prior to the hour fixed in
the notice. No particular form is specified
for bids. However, a bid must be in writ-
ing, clearly identify the bidder, be signed
by the bidder or his designated agent,
state the amount of the bid, and refer to
the notice. Bids conditioned in ways not
provided for by the notice will not be
considered. Bids must be accompanied
by certified checks, post office money or-
ders, bank drafts, or cashier's checks
made payable to the United States of
America for the amount of the bid in
case of a freehold interest or for the
amount of the first year’s rent in the case
of leaschold interest. This payment will
be refunded to unsuccessful bidders. A
separate nonrefundable payment of $100
to cover costs of publication and of proc-
essing of bids will also be included with
the bid. The bid and payments must be
enclosed in a sealed envelope upon which
the prospective bidder shall write (a)
bid on interest in land of the Natlional
Park System, and (b) the scheduled date
the bids are to be opened. In the event
two or more valid bids are recelved in the
same amount, the determination of
which is the highest will be by drawing.
Bids will be opened at the time and place
gpecified in the notice. Bidders, their
agents or representatives, and any other
persons may attend the bid opening. No
bid in an amount less than the fair mar-
ket value, as herein defined, shall be con-
sidered.

§ 17.6  Action at close of bidding.

The person who is declared by the au-
thorized officer to be the high bidder
shall be bound by his bid and the regu-
lations in this part to complete the pur-
chase in accordance therewith unless his
bid is rejected or he Is released therefrom
by the authorized officer. The declared
high bid on property for which a prefer-
ence right exists will be conditionally
accepted subject to the exercise of the
preference as described below,

§ 17.7 Preference rights,

On any property which has been in
Federal ownership less than two years,
the Secretary, In addition to the notice
specified in § 174, shall inform the last
owner or owners of record by certified
mail at their present or last known ad-
dress of the highest bid on the Interest
and advise them of their right to ac-
quire the interest for an amount equal
to the highest bid if within 30 days they
notify the Secretary of their desire to do
s0 and make payment or agree to make
payment of an amount equal to that
specified in § 17.5.

If within 30 days of mailing of such
notification, the former owner or own-
ers do not indicate a desire to acquire
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the interest and make payment or agree
to make payment for such interest in an
amount equal to the declared high bid,
or, if they do indicate such a desire but
fall to consummate the transaction with-
in the time period established for the
conveyance, then the bid of the declared
high bidder will be accepted. In the
event that a former owner who indicates
& desire to repurchase pursuant to this
procedure fails to consummate the
transaction within the established time
period the declared high bidder shall be
permitted, but not required, to consum-
mate the transaction. If the declared
high bidder does not choose to consum-
mate the transaction in this circum-
stance, the entire transaction will be
cancelled, and, if appropriate, a new
bidding procedure instituted.

§ 17.8 Conveyance.

Conveyance of a leasehold or freehold
Interest shall be by lease or deed, as ap-
propriate, at the highest bid price, but
not less than fair market value. All con-
veyance of leasehold or freehold inter-
ests shall contain such terms and con-
ditions as the Secretary deems necessary
to assure use of the property in a manner
consistent with the purpose for which
the area was authorized by Congress. The
conveyancing or leasing document shall
contain such provisions and restrictions
a5 may be determined by the Secretary
to be necessary to protect the natural,
historic, cultural or other values present
.on the lands. All conveyances shall be
without warranty,

[FR Doc.77-26775 Plied 9-14-77;8:45 am)|

Title 40—Protection of Environment

CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY

[FRL 790-4]

PART 60-—STANDARDS OF PERFORM-
ANCE FOR NEW STATIONARY SOURCES

Delegation of Authority to State of
Wyoming
AGENCY: Enyvironmental Protection
Agency.

ACTION: Final rule,

SUMMARY: This rule will change the
address to which reports and applica-
tions must be sent by owners and opera-
tors of new and modified sources in the
State of Wyoming. The address change
is the result of delegation of authority
1o the State of Wyoming for New Source
Performance Standards (40 CFR Part
80) .

ADDRESS: Any questions or comments
should be sent to Director, Enforcement
Division, Environmental Protection
Agency, 1860 Lincoln Street, Denver,
Colo. 80295,

POR FURTHER INFORMATION CON-
TACT:

Mr. Irwin L. Dickstein, 303-837-3868,

SUPPLEMENTARY IN'PORM;ATION:
The amendments below institute cer-
tain address changes for reports and
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applications required from operators of
new and modified sources. EPA has del-
egated to the State of Wyoming au-
thority to review new and modified
sources. The delegated authority in-
cludes the review under 40 CFR Part 60
for the standards of performance for
new stationary sources.

A notice announcing the delegation of
authority is published today in the Feo-
ERAL REcIsTEr (Notices Section). The
amendments now provide that all re-
ports, requests, applications, submittals,
and communications previously required
for the delegated reviews will now be sent
to the Alr Quality Division of the Wyo-
ming Department- of Environmental
Quality Instead of EPA's Region VIIL

The Regional Administrator finds good
cause for foregoing prior public notice
and for making this rulemaking effective
immediately in that it is an administra-
tive change and not one of substantive
content. No additional substantive bur-
dens are imposed on the parties affected.
The delegation which is reflected by this
administrative amendment was effective
on August 2, 1877, and it serves no pur-
pose to delay the technical change of
this addition of the State address to the
Code of Federal Regulations.

{Sec, 111, Clean Alr Act, as amended (42
US.C. 1857, 1857¢-5, 6, 7, 1857g).

Dated: August 25, 1977.

JouN A, GREEN,
Regional Administrator.

Part 60 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

1. In § 604 paragraph (b) is amended
by revising subparagraph (ZZ) to read
as follows:

§ 60.4  Address.

- - - . -

(b, A M

(ZZ) State of Wyoming, Alr Quality Di-
vision of the Department of Environmental
Quality, Hathaway Bullding, Cheyenne, Wyo.
82002,

» - .- . -

[FR Doo.77-26905 Plled 9-14-77:8:45 am)

SUBCHAPTER E—PESTICIDE PROGRAMS
|OPP-260023A; FRL 700-6]
PART 180—TOLERANCES AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-

CIDE CHEMICALS IN OR ON RAW AGRI-
CULTURAL COMMODITIES

Naled

AGENCY: Office of Pesticide Programs,
Environmental Protection Agency
(EPA).

ACTION: Final rule.

SUMMARY: This rule (1) corrects an
error in the naled regulation, (2) up-
dates the regulation, and (3) editorially
revises the format, The amendment was
proposed by the Agency. This rule will
provide the public with more sccurate
information In an easier to read style.

EFFECTIVE DATE: September 15, 1877.

FOR FURTHER INFORMATION, CON-
TACT:

Mr. Edward Gross, Federal Register
Section, Technical Services Division
(WH-569), Office of Pesticide Pro-
grams, EPA, 401 M Street SW., Wash-
ington, D.C, (202-755-4854).

SUPPLEMENTARY INFORMATION:
On July 8, 1977, the EPA published a
notice of proposed rulemaking in the
FepErAL REGISTER (42 FR 35172) propos-
ing that (1) section 180.215 be refor-
matted, (2) section 180.219 be amended
to delete all interim tolerances for naled
and (3) section 180.215 be amended to
update and clarify the tolerances and to
eliminate & contradiction in the toler-
ances, No comments or requests for re-
ferral to an advisory committee were re-
celved in response to this notice of pro-
posed rulemaking.

It has been concluded, therefore, that
the proposed amendments to 46 CFR
180.215 and 180.319 should be adopted
without change, and it has been deter-
mined that these regulations will protect
the public heailth,

Any person adversely affected by these
reguiations may, on or before October
17, 1977, file written objections with the
Hearing Clerk, EPA, Room 1019, East
Tower, 401 M St. SW., Washington D.C.
20460. Such objections should be sub-
mitted in quintuplicate and should spe-
cify both the provisions of the regula-
tions deemed to be objectionable and the
grounds for the objections. If a hearing
is requested, the objections must state
the issues for the hearing. A hearing will
be granted if the objections are sup-
ported by grounds legally sufficient to
Justify the relief sought.

Effective September 15, 1977, Part 180,
Subpart C, £#180.215 and 180319 are
amended as set forth below.

(Section 408(e) of the Federal Food, Drug,
and Cosmetie Aot (21 U.S.C. 346a(e)).)

Dated: September 8, 1977,

Eowin L. JOHNSON,
Deputy Assistant Administraior
Jor Pesticide Programs.

Section 180.215 is amended by revising
the entire section to read as follows:

§ 180.215 Naled; tolerances for residues.

Tolerances are established for residues
of the insecticide naled (1.2-dibromo-2,
2-dichloroethyl dimethy] phosphate) and
its conversion product 2.2-dichlorovinyl
dimethyl phosphate, expressed as naled,
resulting from the application of the
pesticide to growing crops or from
direct application<to livestock and poul-
try, in or on the following raw agri-
cultural commodities:

Parts per

Commodity: militon
Almonds (MUlls) -« e caanene 0.5
Almonds (Duts) ceeeeeencmcacaeae 0.6
Bens (Ary) e cveiccccaccancnme=s 0.5
Beans (succtlent) > .. . ... 0.8
Beeots, SURAY, TOOLS. e eemmeaaaa gg

Beets, sugar, OpS. ..o ccoeeeennee
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Parts per
Commodity: million
BIOCIDEL Snts e svsssbotiia mampaise 1
Brussels sprouts . ____ |
CADBAEN S e cavcacmronmnasnacccess 1
(o7 ' T 1 ORGSR NS 0.05
Cattle, mbyp 0.05
Cattle, meat.. 0.05
Caullfiower 1
Celery .- 3
Collards .. 3
OOt Cuiio s ncoscanpnanas ous 0.5
oy S SN e R A S A 0.5
Eggplmt ................ becewee 0.5
EERP ot ronenscnsonssnnnmesansas 0.05
QOB TRIESS oo wwreicas 2 i 0.05
O O R R s e e v 0. 05
QOSIEA DAL o S v rdira v 0.05
(€L o oy O N DS S 3
BRI s ol et 0.5
Grasses, fOPARO. « v cnaccananan 10

3
1
0.5
0.05
0.5
3
0.5
0.5
0.5
0,08
0.05
0.05
0.5
0.5
0.5
0.05
0. 05
0.05
3
0.5
Squaah, winter. e e 0.5
Strawberries .. e 1
o SR e SR T SR e e 3
o e R SR R Gt 3
A T iR S O R RN 0.5
B R R I s et o e s ot 3
DL e RSN IR SR 0.5

A tolerance of 0.5 part per million is
established for the pesticide naled in or
on all raw asgricultural commodities, ex-
cept those otherwise listed In this sec-
tion, from use of the pesticide for area
pest (mosquito and fly) control

§180.319 [Amended])

Section 180.319 is amended by deleting
the substance naled and corresponding
tabular material from the regulation.

[FR Doec77-26720 Filed 9-14-77;8:45 am]

{PP 6P1T78/R124A; FRL 790-7)

PART 180—TOLERANCES AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-
CIDE CHEMICALS IN OR ON RAW AGRI-
CULTURAL COMMODITIES

Norfiurazon; Correction
AGENCY: Office of Pesticide Programs,

Environmental Protection Agenc
(EPA). Y.

SUMMARY: This document corrects a
final rule that appeared at page 40909 in
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the FeperaL Recister of Friday, August
12, 1877 (FR Doc. 77-23352).

EFFECTIVE DATE: September 15, 1977.

FOR FURTHER INFORMATION CON-
TACT:
Mr. Henry Jacoby, Product Manager
(PM) 24, Registration Division (WH-
567), Office of Pesticide Programs,
EPA, 401 M St, SW., Washington, D.C.
20460 (202-755-2196).

SUPPLEMENTARY INFORMATION:
In FR Doc. 77-23352, appearing at page
40909 in the issue of Friday, August 12,
1977, the section number in the third col-
umn on page 40810 is changed from
“§180.66" to “'§ 180.356",

“ Dated: September 8, 1877.

Eowin L. JOHNSON,
Deputy Assistant Administrator
Jor Pesticide Programs.

| FR Doe.77-26730 Filed 0-14-77;8:45 am|

Title 41—Public Contracts and Property
Management

CHAPTER 101—FEDERAL PROPERTY
MANAGEMENT REGULATIONS
SUBCHAPTER H—UTILIZATION AND DISPOSAL
[FPMR Amdt. H-104}

PART 101-47—UTILIZATION AND
DISPOSAL OF REAL PROPERTY

Subpart 101-47.3—Surplus Real Property
Disposal .

PROPERTY FOR PUBLIC AIRPORTS

AGENCY: General Services Administra-
tion,

ACTION: Final rule.

SUMMARY: This rule sets forth the
basis for approval of disposals of sur-
plus real property for public airports.
The basis has not previously been pub-
lished. Publication is intended to clarify
the basis for approval.

EFFECTIVE DATE: This rule is effec-
tive on September 15, 1977.

FOR FURTHER INFORMATION CON-
TACT:

James R. Bergdahl, Office of Real

Property, Public Bulldings Service,

General Services Administration,

\g;ghmston DC. 20405 (202-566-~
).

Section 101-47.308-2(e)
follows:

§ 101-47.308-2 Property for public
airports.

is revised as

(e) Upon receipt of such recommenda-
tion, the disposal agency may, with the
approval of the head of the disposal
agency or his designee, convey property
recommended by the Federal Aviation
Administration for disposal for a public
airport to the eligible public agency,
subject to the provisions of the Surplus
Property Act of 1944, as amended. Ap-
proval for aviation areas shall be based
on established FAA guidelines, criteria,
and requirements for such areas. Ap-
proval for nonaviation revenue-produc-
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ing areas shall be given only for such
areas as are anticipated to generate net
proceeds which do not exceed expected
deficits for operation of the aviation
areas applied for at the airport, P

- » . - -
(Sec. 2056(c), 63 Stat, 390 (40 U.S.C.486(¢)))

Nore~—The General Services Administra-
tion has determined that this document does
not contain & major proposal requiring prep-
aration of an Economic Impact Statement
under Executive Orders 11821 and 11949 and
OMB Circular A-107,

Dated: September 1, 1977,

Roagar T. GRIFrFIN,
Acting Administrator of
General Services.

| FR Doo.T7-26757 Plled 0-14-77;8:45 am|

Title 47—Telecommunication

CHAPTER |—FEDERAL
COMMUNICATIONS COMMISSION

[Docket No, 20878, RM-2680]

PART 73—RADIO BROADCAST SERVICES

Television Broadcast Stations in Burling-
ton, Fort Madison, Keokuk, Keosauqua,
Rock Rapids, and Sibley, lowa, and in
Winona, Minn.; Changes Made in Table
of Assignments

AGENCY: Federal Communications
Commission.

ACTION: Report and order.

SUMMARY: In response to a petition
for rule making filed by the State Edu-
cational Radio and Television Facility
Board of the State of ITowa, the Federal
Communications Commission assigns
five UHF TV channels to be used on a
reserved basls for noncommercial educa-
tional purposes—at the communities of
Fort Madison, Keokuk, Keosauqua, Rock
Rapids, and Sibley, Iowa. This sction will
enable the Board to obtain TV transla-
tor stations to provide these communi-
ties and the area surrounding them with
television coverage.

EFFECTIVE DATE: October 20, 1977.

ADDRESSES: Federal Communications,
Commission, Washington, D.C, 20554.

FOR FURTHER INFORMATION CON-
TACT:

Thomas L, McCrickard III, Broadcast
Bureau, 202-632-9660.

SUPPLEMENTARY INFORMATION:
In the matter of amendment of § 73.606
(b), Table of Assignments, Television
Broadcast Stations (Fort Madison, Keo~
kuk, Keosauqua, Rock Raplds, Sibley,
Towa), Docket No. 20878, RM-2680, re~
port and order,

Adopted: September 6, 1977.
Released: September 8, 1977.

1. The Commission herein considers the
Notice of Proposed Rule Making, adopted
July 1, 1976 (41 FR 29869, July 20, 1976),
in the above-captioned proceeding in-
stituted in response to a petition filed by
the State Educational Radio and Tele-
vision Facility Board of the State of Iowa

(“Board”). The petition proposed the
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amendment of Section 73.606(b) of the
Commission’s Rules, the Television Table
of Assignments, by assigning and resery-
ing for noncommercial educational use
Channel *38 at Fort Madison, Iowa;
Channel *44 at Keokuk, Jowa Channel
*54 at Keosauqua, Iowa Channel *25 at
Rock Rapids, Towa and Channel *33 at
Sibley. Iowa. Further, it was proposed
that Channel *57 be assigned and the
unoccupied and unapplied for Channel
*58 be deleted at Burlington, Iowa, in
order that the requested assignment at
Keokuk can be made. Also, the assign-
ment of Channel 44 to Keokuk would re-
quire & change in the offset designation
of the unoccupied co-channel Winona,
Minn,, assignment (from plus to minus).

2. The Board is presently the li-
censee of four noncommercial educa-
tional television stations in Iowa, and
the permittee of four others,” all of which
form the Jowa Educational Broadcasting
Network. The proposed assignments were
requested to enable the Board to extend
noncommercial educational television
service, by means of translators, to per-
sons residing In and around the specified
communities. The only comment re-
ceived In response to the Notice was &
reiteration of intentions by petitioner to
submit applications for authority to con-
struct television translator stations on
these channels, and when such authority
is granted, construct these stations.

3. The Notice indicated that the pro-
posed assignments meet the Commis-
sion's separation requirements and other
technical criteria. In view of the above,
and the fact that it would make possible
providing an educational TV service to
significant populations not now having
such service, the Commission believes
that the public interest would be served
by adopting the amendments proposed.

4. Accordingly, It is ordered, That ef-
fective October 20, 1977, the Television
Table of Assignments (Section 73.606(b)
of the Commission's Rules) is amended
g&h regard to the following communi-

Channel

City No. -
Burlington, Yows. ... ... 26—, %57
PFort Madison, Tows.......__..__ *38-+
IIOKRE  OWR = il S T 444
Keosauqua, IOWs oo .. ... * 544
Rock Rapids, Town. . ... ... 26
Bibley. Iows. s o e e *33
Winons, MInn. .o ooee e oo, *35-4, 44—

5. Authority for the action taken herein
is found in Sections 40D, 5(d) (1), 303
igr and (r) and 307(b) of the Com-
munications Act of 1934, as amended,
and Section 0.281 of the Commission’s
Rules.

6. It is further ordered, That this pro-
ceeding is terminated,

'EDIN-TV, Des Moines, Iowa; KIIN-TV,
Iowa City, Jown; KRIN, Waterloo, Towa; and
KSIN, Stoux City, Iows,

fKHIN, Red Oak, Iowa KBIN, Council
Blufts, Towsa; KTIN, Fort Dodge, Iowa: and
KYIN-TV, Mason City, Iown.

RULES AND REGULATIONS

(Secs. 4, 5, 303, 48 Stat, as amended, 1066,
1068, 1082; 47 U.S.C. 154, 155, 303.)

FEDERAL COMMUNICATIONS
COMMISSION,

MarTIiN I Lavy,
Acting Chief, Broadcast Bureau.

[FR Doc.77-26745 Piled 9-14-77:8:45 am |

Title 49—Transportation

SUBTITLE A—OFFICE OF THE SECRETARY
OF TRANSPORTATION

[OST Docket No. 1; Amdts. 1-127, 1-128]

PART 1—ORGANIZATION AND
DELEGATIONS OF POWERS AND DUTIES

Delegations to the Commandant of the
U.S. Coast Guard

AGENCY: Department of Transporta-
tion.

ACTION: Delegations of Authority; Cor-
rection.

SUMMARY : This document corrects the
delegation of authority to the Com-
mandant of the U.S. Coast Guard which
appeared in the FEperaL REGISTER on May
3, 1977, page 22366.

EFFECTIVE DATE: September 15, 1977.

FOR FURTHER INFORMATION CON-
TACT:

B. T. Wade, Jr,, Attorney-Adviser, Of-
fice of the General Counsel, Depart-
ment of Transportation, 400 Seventh
Street SW., Washington, D.C. 20590
(202-426-4723).

On March 3, 1977, the Secretary of
Transportation delegated to the Com-
mandant of the US, Coast Guard the
authority vested in the Secretary by the
Fishery Conservation and Management
Act of 1976 (Pub. L. 94-265) (see 42 FR
12176). On May 3, 1977, the Secretary
of Transportation also delegated to the
Commandant of the United States Coast
Guard the authority to develop, coordi-
nate and issue wage schedules under the
Federal Wage System. Both of the de-
scribed delegations were published as 49
CFR 1.461v). The latter delegation should

~have been published as 49 CFR 1.46(w).

This document is to correct that error.

Since this amendment relates to De-
partmental management, procedures
and practices, notice and public proce-
dure thereon are unnecessary and it may
be made effective immediately.

In consideration of the foregoing,
§ 146 of Part 1 of the Code of Federal
Regulations is amended by sustituting
paragraph “tw)"™, for paragraph “(v)"
as it appeared in the May 3, 1977 issue
of the FEoenral REGISTER.

(49 US.C, 1657(e))

Issued In Washington, D.C., on Sep-
temper 9, 1977,
WiLriam J. DRISCOLL,
Assistant General Counsel for
Operations and Legal Coun-
sel,

{FR Doc.77-26760 Flled 6-14-77;8:45 am|

CHAPTER I——MATERIALS TRANSPORTA-
TION BUREAU, DEPARTMENT OF
TRANSPORTATION

[Docket No. HM-144; Amdt. Nos. 173-108,

179-19]

PART 173—SHIPPERS—GENERAL RE-
QUIREMENTS FOR SHIPMENTS AND
PACKAGINGS

PART 179—SPECIFICATIONS FOR TANK
CARS

Shippers; Specification for Pressure Tank
Car Tanks

AGENCY: Materials Transportation Bu-
reau, DOT.

ACTION: Final rule.

SUMMARY: As a result of a series of
serious railroad accidents involving cer-
tain uninsulated pressure tank cars
transporting hazardous materials these
amendments are issued in the interest of
safety.

1. Existing and newly bullt specifica-
tion 112 and 114 tank cars used to trans-
port flammable gases such as propane,
vinyl chloride and butane are required to
have both thermal and tank head pro-
tection. Newly built cars are to be so
equipped starting on January 1, 1978,
while existing cars are to be retrofitted
over a four-year period ending on De-
cember 31, 1981,

2, Existing and newly built specifica-
tion 112 and 114 tank cars used to trans-
port anhydrous ammonia are required to
have tank head protection (such as a
head shileld) installed. Cars built after
December 31, 1977, must be 50 equipped.
Previously bullt cars are to be retrofitted
with tank head protection over a four-
year period ending on December 31, 1981,

3. All specification 112 and 114 tank
cars, regardiess of the hazardous lading
belng transported, are to be equipped
with special couplers designed to resist
coupler vertical disengagements. These
couplers are to be installed on cars built
after December 31, 1977 and retrofitted
on all previously bullt cars by July I,
1879.

EFFECTIVE DATE: These regulations
become effective on October 19, 1877.

ADDRESS: All written comments re-
ceived In this proceeding are avallable
for examination during regular busiress
hours in room 6500, Transpoint Building,
2100 Second Street, SW., Washington,
D.C.

FOR FURTHER INFORMATION CON-
TACT:

William F. Black, Officy of Safety, Fed-

eral Railroad Administration (202-
426-2748),
SUPPLEMENTARY INFORMATION:

These amendments are the result of the
joint efforts of the Federal Railroad Ad-
ministration (FRA) and the Materials
Transportation Bureau (the Bureau). In
accordance with Internal DOT proce-
dures, the FRA has developed the sub-
stantive provisions of these amendments
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for review and issuance by the Bureau.
Accordingly, further information con-
cerning substantive provisions of these
amendments may be obtained from the
above contact.

BACKGROUND INFORMATION

On November 19, 1876, as a result of
a series of serious rallroad accidents in-
volving uninsulated pressure tank cars
(built to specifications 112 and 114)
transporting hazardous materials, the
Materials Transportation Bureau issued
a Notice of Proposed Rulemaking,
Docket No. HM-144; Notice No. 76-12
(41 FR 52324). The purpose of that No-
tice was to elicit public comment on a
proposed rule to improve the design and
construction of new and existing 112 and
114 tank cars. Specifically, the Notice
proposed that a new Section 179.105 en-
titled “Special Requirements for Speci-
fication 112 and 114 Tank Cars” be
added to Part 179 of the regulations. This
section *would prescribe new specifica-
tions for improving the safety of these
cars. The Notice would have required
that all newly built 112 and 114 tank
cars, be equipped with “shelf couplers,”
a tank head puncture resistance system,
a thermal protection system and a
safety rellef valve of adequate capacity
to protect each thermally insulated tank.

Also, the Notice proposed that existing
112 and 114 tank cars be retrofitted ac-
cording to the following schedule:

1. Either shelf couplers or a tank head
puncture resistance system be installed
within one year after the effective date
of the rule;

2. Notwithstanding “1," shelf couplers
be installed within two years after the
effective date of the rule; and

3. Thermal protection and tank head
puncture resistance systems with ade-
quate safety relief valve capacity be in-
stalled within fours years after the ef-
fective date of the rule,

In order to assure compliance with the
requirements for thermal protection and
tank head puncture resistance within
the four-year period, an annual comple~-
tion schedule was also proposed.

The reasons for these proposals were
discussed in considerable detail in the
Notice. Interested persons were invited
to participate in the rulemaking pro-
ceeding through the submission of writ-
ten comments, PFifty-three submissions
were received and have been. fully con-
sidered by the Bureau in the develop-
ment of this final rule.

Subsequent to the issuance of the No-
tice, three serious rallroad accidents oc-
curred involving 112 and 114 tank cars.

On November 26, 1978, at Belt, Mon-
tana, the Burlington Northern, Inc., had
4 train derallment. Two persons were
killed, six persons were seriously injured
and fifteen others were treated for in-
juries when twenty-four freight cars de-
ralled. One of the derafled cars was
CGTX 64226, a 112A tank car, loaded
with approximately 31,000 gallons of
propane, The tank sustained a tank head
puncture, began to release its contents
and subsequently ruptured. A second
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112A tank car, CGTX 64141, loaded with
butane was subjected to the fire environ-
ment. Approximately two hours after the
accident this tank car ruptured from the
heat exposure.

On February 20, 1977, in Dallas, Tex.,
an Atchison, Topeka and Santa Fe Rail-
way freight train derailed. In the de-
rallment, UTLX 38355, a 112A tank car
loaded with 32437 gallons of propane,
sustained a tank head puncture near the
base of the head. The escaping propane
ignited and the resulting torching flame
impinged upon and heated GATX
97359, another 112A tank car, which
contained 30,321 gallons of isobutane
After about forty minutes of fire im-
pingement, GATX 97359 exploded vio~
lently. The tank separated into three
major parts, Fortunately, no injuries re-
sulted from this accident, but the esti-
mated third-party damage has been set
at $3.500,000.

On March 16, 1977, at Love, Ariz., an
Atchison, Topeka and Santa Fe Raillway
train derailed. Eight propane Iaden tank
cars were involved:

ACFX 17350—112A340W.
ACFX 1T356—112A340W.
RTMX 36156—106A300W
ACFX 17358—112A340W.
RTMX 3487—105A300W,
RTMX 3526-—105A300W,
RTMX 3532-—105A300W
RTMX 3492-—105A300W,

All RTMX tank cars had '4-inch jacket
heads and insulation.

ACFX 17359 sustained a puncture in
the “belly” of the tank. The spilled con-
tents burned. ACFX 17355 ruptured as
A result of flame impingement, RTMX
3515 sustained a tank head puncture
caused by a wheel cutting through the
Jacket head and the tank head. The con-
tents ignited and burned. ACFX 17358
sustalned & small head puncture. The
contents spilled out through this hole
and burned; also burning of contents oc-
curred at the safety relief valves. RTMX
3487 which was exposed to fire impinge-
ment burned its contents at the safety
rellef valve. The tank did not rupture;
the contents were released through the
safety relief valye. The remaining three
tank cars, RTMX 3526, 3532 and 3492,
sustained no appreciable fire damage,

In the opinion of the Bureau, the tank
head punctures sustained by CGTX
64226 at Belt, Montana, and UTLX
38355 at Dallas, Tex. would have been
prevented had these cars been equipped
with a tank head puncture resistance
system. If neither tank car tank head
had been punctured, there would have
been no spill of product, no fire, and no
resulting tank ruptures. No loss of life,
nor serjous injury would have occurred
at Belt, Mont., and very little third-
party property damage would have en-
sued at Dallas, Tex.

The Love, Ariz., accident is more diffi-
cult to analyze, The estimated speed at
the time of the derailment was 48 miles
per hour. The tank tear in ACFX 17359
occurred in the tank shell; tank head
protection would not have prevented this
tank puncture. ACFX 17355 ruptured due

46307
to heat exposure while RTMX 3487 did

“not rupture. It relensed its contents

through its safety relief valve. Insula-
tion appears to have assisted RTMX 3487
in resisting the adverse affects of fire ex-
posure. Although RTMX 3515 was
equipped with a %-inch jacket head, it
sustained a tank head punctures. The
high derailing speed of 48 miles per hour
appears to have given sufficient energy
to a car wheel so that it could puncture
both the 15-inch jacket head and the
tank head. However, since much of the
wheel's energy was dissipated in pene-
trating the jacket head, it is the Bu-
reau’s opinion that the 4-inch steel
jacket kept the tank head hole to a
minimum. This reduced the amount of
fire in the area of this car,

As a result of analyzing comments re-
celved, two significant changes have been
made in the final rule.

1. Specification 112 and 114 tank cars
used to transport hazardous liquids (such
as flammable or poisonous liquids) and
nonflammable gases other than anhy-
drous ammonia (such as “fluorocarbon”
gases) , need only be equipped with shelf
couplers. Such cars will continue to be
designated as 112A/114A tank cars.

2. Specification 112 and 114 tank cars
used to transport anhydrous ammonia
need only be equipped (or retrofitted)
with a tank head puncture resistance
system and shelf couplers; thermal pro-
tection is not required. Such cars will
be designated as 1125/1148 tank cars,
Several other changes have been made
in the final rule, These changes and
comments are discussed in the “Section
by Section Analysis" which follows.

SECTION BY SECTION ANALYSIS

SECTION 173.31 QUALIFICATION, MAINTE-
NANCE, AND USE OF TANK CARS

The purpose of amending paragraph
{a) (3) Is to authorize the use of classes
DOT-112T and 112J tank cars having
equal or higher marked test pressure
when classes DOT-112A and 1128 are
prescribed, and similarly to authorize the
use of classes DOT-114T and 114J tank
cars having equal or higher marked test
pressures when classes DOT-114A and
1148 are prescribed. No specific com-
ments on this change were received; the
amendment is being adopted as pro-
posed

In the notice of proposed rulemaking,
£§ 179,105-2(a) (4) and 179.105-3(a) (1)
and (2) would require that each newly
built 112 and 114 tank car be equipped
and each previously bullt 112 and 114
be retrofitted, with & coupler restraint
system. Furthermore, the Notice pro-
posed that such a system be retrofitted
within one year on cars not equipped
with tank head puncture resistance sys-
tems and within two years on all other
112 and 114 cars. The requirement for
retrofitting existing cars has been placed
in a new paragraph (a) (5) of § 173.31 so
as to clearly indicate that it applies to
all 112 and 114 tank cars no matter how
used, while newly built tank car require-
ments remain in § 179.105-2(a) (4),
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Several comments were received indi-
cating that it appeared that under the
proposal most 112 and 114 tank cars
would have to be retrofitted with a cou-
pler retraint system within one year and
that it was doubtful that the applica-
tion of approximately 40,000 shelf cou-
plers (two per tank car) could be accom-~
plished in one year. The Bureau agrees
and the retrofit period has been ex-
tended to June 30, 1979.

SECTION 173.314 REQUIREMENTS FOR COM-
PRESSED GASES IN TANK CARS

Currently, note 23 to the table in para-
graph (c) states:

Bpecification 1124 or 114A tank cars used
for transportation of compressed gases must
be equipped with protective head shlelds
after December 31, 1077, See § 179.100-23 for
head shield specification.

Note 23 appears in the Table after
specifications 112 and 114 for anhydrous
ammonia and flammable gases (such as
butadiene, LPG, vinyl chloride, etc.) . The
notice proposed to change this require-
ment to:

* & * glther protective head shields or shelf
couplers after (one year after effective date),
shelf couplers after (two years after effective
date); and thermal protection and tank head
puncture resistance systems after (four years
After effective date) * * *

The final rule separates the require-
ments for 112 and 114 tank cars used to
transport flammable compressed gases
from those used to transport anhydrous
ammonia. These requirements are being
placed in two notes. Note 23 requires
specification 112 and 114 tank cars used
for the transportation of iammable com-
pressed gases to be equipped with
thermal protection and tank head punc-
;ur; resistance systems by January 1,

§82.

Note 24 covers anhydrous ammonia
cars. Many commenters indicated
thermal protection did not appear to be
necessary to improve safety on 112 and
114 tank cars transporting nonflammable
compressed gases such as “fluorocar-
bons"” and anhydrous ammonia. The Bu-
réau concurs, particularly since accident
records maintained by the Federal Rail-
road Administration show no incidents
of thermal rupture of a 112/114 tank car
when transporting nonflammable com-
pressed gases. However, due to the
toxicity of anhydrous ammonia and the
fact that FRA accident records show
deaths and injuries caused by the tank
head puncture of 112/114 tank cars
fransporting anhydrous ammonia, new
Note 24 requires installation of tank head
puncture resistance systems (such as
headshields) by January 1, 1982, for 112/
114 tank cars transporting anhydrous
ammonia. However, tank head puncture
resistance systems are not required on
cars used to transport other nonflam-

mable compressed gases.
SECTION 179.105 SPECIAL REQUIREMENTS
FOR SPECIFICATION 112 ANT' 114 TANK CARS

This new section sets forth the new re-
quirements for newly built and for ret-
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rofitting previously built 112 and 114
tank cars.

SECTION 179.105-1 GENERAL

This new section sets forth three
requirements:

1. Tanks built under specification 112
and 114 must meet the requirements of
§§ 179.100, 179.101 and when applicable
§§ 179.102 and 179.103.

2. AAR approval is not required for
changes in nor additions to specifications

112 and 114 tank cars necessary to com-.

ply with §179.105,

3. 112 and 114 tank cars built to spec~
ifications promulgated by the Canadian
Transport Commission that are not
equipped as described In § 179.1056 may
not be used to transport compressed
gases in the United States after Decem-
ber 31, 1981, -

No comments were received pertaining
to “1" or “3.”" but many comments were
received regarding deletion of "AAR Ap-
proval (*2").*"

Commenters requested that approval
by the AAR Committee on Tank Cars be
required for changes in or additions to
112/114 tank cars necessary to comply
with §179.105. It was stated that the
railroad “Interchange Rules" require a
“Certificate of Construction" before &
tank car may move in interchange serv-
ice. Modifications and additions would
still be required to be approved by the
Committee. In addition, many com-
menters expressed belief that the Com-
mittee’s expertise is essential to assure
that modifications to these tank cars are
performed properly.

The Bureau recognizes that the exist-
ing car owner/rail carrier approval sys-
tem which is set forth in the AAR “Inter-
change Rules" may be continued by the
AAR Tank Car Committee and that its
approval for interchange may, therefore,
be required by industry for all additions,
modifications and repairs performed to
comply with §179.105. However, the
Bureau does not believe that this ap-
proval need be imposed by regulation.
These standards adopted for improved
tank car safety are augmented by speci-
fic design criteria (such as specified
couplers, head shield designs and thermal
protection system), thereby affording
tank car owners sufficlent guidance to
perform the modifications and additions
required by this rule. For these reasons,
the Bureau has deleted the requirement
for AAR Tank Car Committee approval
in this rule.

SECTION 1790.105-2 NEW CARS

The notice proposed that all 12and 114
tank cars built after six months after
the effective date be equipped with:

1. A thermal protection system (§ 179.-
105-4) ;

2. A tank head puncture resistance
system §178.105-5);

3. A safety relief valve meeting the
requirements of § 179.105-7; and

4. A coupler restraint system (§178.-
105-8).

Based upon comments received, the
Bureau has decided to establish three

types of 112 and 114 tank cars. This
decision has been alluded to earlier in
this preamble. Accordingly, §179.105-2
has been revised as follows:

1. Newly built 112A and 114A tank cars
are authorized to transport hazardous
liquids and nonflammable compressed
gases, other than anhydrous ammonia
Each is required to be equipped with a
coupler restraint system that meets the
requirements of § 179.105-6.

2. Newly built 1128 and 114S tank
cars are authorized to transport anhy-
drous ammonia as well as commodities
authorized to be transported in 112A/
114A tank cars. Each s required to be
equipped with a tank head puncture re-
sistance system that meets the require-
ments of § 179.105-5 as well as a coupler
restraint system that meets the require-
ments of §179.105-6.

3. Newly built 112T, 112J, 114T and
114J tank cars are authorized to trans-
port flammable and non-flammable com-
pressed gases, including anhydrous am-
monia, and hazardous liquids. Each is re-
quired to be equipped with all four safety
measures: Thermal protective system
(§ 179.105-4) , tank head puncture resist-
ance system (§179.105-5), coupler re-
straint system (§ 179.105-8) and a safety
relief valve that meets the requirements
of §179.105-7.

Several commenters suggested that
the use of a coupler restraint system
such as “shelf couplers” and the perpetu-
ation of FRA Emergency Order No. Five
would obviate the need for installation of
a tank head puncture resistance system
FRA Emergency Order No. Five orders
railroad carriers to handle 112 and 114
tank cars not equipped with head shields
which are transporting flammable com-
pressed gases in switch yards by “shov-
ing to rest.” It was issued as & result of
three serious rall switching accldents in
which tank cars not equipped with head
shields sustained tank head punctures as
a result of overspeed impacts. Release of
the flammable gas lading and subsequent
ignition caused deaths, injuries and sub-
stantial property damage. The intent of
the Emergency Order was to provide an
interim safety measure until all 112 and
114 tank cars transporting flammable
gases were equipped with tank head
shields (January 1, 1978), and not be ap-
plied permanently.

As a resull of testing performed at the
Transportation Test Center, Pueblo,
Colo., it has been demonstrated that for
some overspeed switching Impacts, shelf
couplers will prevent some tank head
punctures., For other impacts under dif-
fering conditions, shelf couplers were not
effective in preventing tank head punc-
ture, but head shields were effective and
did prevent punctures. And, under cer-
tain test impact conditions involving
more than one tank car, & combination
of both shelf couplers and head shields
were needed to prevent tank head punc-
ture. These test results were summarized
at the FRA public briefing held on De-
cember 8, 19786,

Tank head punctures occur in train
derailments as well as in switching mis-
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haps. Emergency Order No. Five has no
effect on train derallment conditions.
Therefore, the Bureau has concluded
that for tank cars carrying anhydrous
ammonia and flammable gases, both a
coupler restraint system and a tank
head puncture resistance system are
necessary to prevent tank puncture In
deraflments as well as In switch yard
accidents. However, for tank cars carry-
ing products having less volatility such
as hazardous liquids, and gaseous prod-
ucts having non-toxic, nonflammable
properties, the consequence of puncture
and product release is not as serious.
Therefore, the application of a coupler
restraint system will afford adequate
public safety. When both a tank head
puncture resistance system and a cou-
pler restraint system are applied to all
112 and 114 tank cars used to transport
flammable gases, the need for Emer-
aency Order No. Five will end.

179.105-3 PREVIOUSLY BUILT CARS

In the notice of proposed rulemaking,
the Bureau proposed that previously
built (existing) 112 and 114 tank cars
be retrofitted in a four-year time period
with & thermal protective system and a
tank head puncture resistance system.

Based upon comments received, the
Bureau has modified this requirement.
The rule requires & tank head puncture
resistance system to be retrofit installed
on 1128, 112T, 112J, 1148, 114T and 1147
tanks cars, but this system is not re-
quired on 112A and 114A tank cars. Like-
wise, thermal protection must be retrofit
installed on 1127, 112J, 114T and 114J
tank cars, but it is not required on 1124,
1128, 114A and 1148 tank cars.

As proposed in the Notice, a coupler
restraint system is required to be retrofit
installed on all 112 and 114 tank cars by
July 1, 1879; for clarity this requirement
is stated In $173.31(8)(5) as well as
§179.105-3(a),

Each car owner is required to install
thermal protection and tank head punc-
ture resistance systems in conformance
to the following schedule:

1. “Lead time" until January 1, 1978

2. Twenty percent of cars owned by Jan-
uary 1, 1979,

3. Pity percent of cars owned by Jan-
uary 1, 1980,

4. Eighty percent of cars owned by Jan-
uary 1, 1081,
5. All cars owned by January 1, 1082

Many commenters sald that they be-
lieved that this schedule did not pro-
vide adequate time to perform a retrofit
Installation program of this magnitude.
Several requested a six-month “lead
time;" essentinlly this has been granted.
Several requested a retrofit schedule of
a five, or six-year time period, in leu of
the proposed four-year period. This ex-
tended retrofit time period was care-
fully considered by the Bureau. However,
due to the serious catastrophic conse-
Quences which can result from a single
accident involving uninsulated, non-
head shielded tank cars transporting
{lammable compressed gases, or involy-
ing non-head shielded tank cars trans-
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rting anhydrous ammonia, the Bureau
8’31&% that it is imperative to have
retrofit installation completed as soon as
is practicable.

Other factors evaluated by the Bureau
in making this decision were:

1. Current regulations contained in
§173.314(c) require head shield instal-
lation by January 1, 1978, This require-
ment is now being phased in over an
additional 4-year period.

2. Anhydrous ammonia cars (1128 and
1145) will not require thermal protec-
tion, thus reducing the magnitude of
the retrofit program.

3. Cars for “fluorocarbon guses" and
hazardous liquids (112A and 114A) will
not require thermal protection nor tank
head protection, thus likewise reducing
the magnitude of the retrofit program,

For these reasons, the 4-year schedule
has been retained.

SECTION 17#.105-4 THERMAL PROTECTION

The purpose of this section is to estab-
lish performance standards and also test-
Ing procedures to verify compliance with
these performance standards for thermal
protection systems to be applied to 112T,
112J, 114T and 114J tank cars. This
section contains six paragraphs:

(a) Performance standard;

(b) Test verification;

(0) Simulated pool fire test;

{d) Simulated torch fire test;

{e) Analysis; and p

(f) Exterior tank color,

Paragraph (a) in the Notice proposed
A requirement that;

Each specification 112 and 114 tank oar
shall be equipped with a thermal protection
system that prevents the release of any of
the car's contents (except release through
the safety relief valye) when subjected to:

(1) A pool fire for 100 minutes, and

(2) A torch fire for 30 minutes,

Several commenters suggested that the
“performance standards’ be replaced by
“test requirements” or ‘“qualification
tests,” or supplemented by “design speci-
fications,"” These comments pertained not
only to thermal protection but also to
tank head puncture resistance (§ 179.-
105-5) and, to a lesser extent, to “coupler
restraint' (§ 179.105-6) . The Bureau has
considered those options but still believes
that the performance standards are the
best approach because they provide in-
centives for innovation. Also, the require-
ment that tank cars covered by these
specifications retain the level of protec-
tion specified throughout their service
life, eliminates the need for detailed
maintenance procedures.

The performance standards prescribed
are individual requirements which must
be demonstrated under simulated pool
and torch fire environments, It is not in-
tended that an undamsaged tank car be
capable of withstanding & 100-minute
pool fire and a 30-minute torch fire; and,
to satisfy these requirements, one insu-
Iated test plate need not be subjected to
both tests. Compliance may be achleyed
by subjecting an insulated test plate to
the pool fire test and a similar test plate
equipped with the same thermal protec-
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tion system to the torch fire test. A tank
car having an acceptable thermal system
which is involved In a severe accident in
which the tank and the system sustain
considerable physical damage may not be
capable of surviving a 100-minute pool
fire and a 30-minute torch fire, The
thermal protection system may not elim-
inate all tank car ruptures, but when
properly maintained most thermal ryp-

_tures will be prevented. Damaged or de-

teriorated systems must be repaired or
replaced before the cars Is again used.

Several commenters recommended
that additional fire testing and in-serv-
ice testing of thermal protection systems
be conducted before final rulemaking.
The Bureau recognizes that additional
testing can always be sald to provide ad-
ditional data, but it does not concur
in the need for additional testing in this
case. The Bureau believes that the ex-
tensive series of fire tests conducted by
FRA and RPI/AAR demonstrate not only
the utility and practicality of a thermal
shield system, but also provide sufficient
data for reliable cost projections. Pur-
thermore, the Bureau believes that the
successful in-service use of thermal
shields to protect serospace hardware
and stationary compressed gas tanks, in
addition to considerable railroad tank
car experience, demonstrate the reli-
ability of several competitive types of
thermal shields. The Accelerated Life
Test (ALT) program, being conducted
by FRA, RUI/AAR, and several shippers,
has provided adequate evidence that at
least four reliable thermal shield sys-
tems are readily available (see discussion
below) . The Bureau has sought to achieve
a condition of adequate protection at
minimum cost and sees no reason why
additional thermal shield systems can-
not be developed.

Most commenters indicated that the
extensive testing programs conducted by
FRA with the assistance of the RPI/AAR
were beneficial In analyzing the prob-
lems encountered with uninsulated pres-
sure tank cars and developing solutions
to these problems. However, one com-
menter offered the opinton that DOT
sponsored tank car tests were not run to
gather information regarding a wreck
environment, but were designed to make
the tank car look bad in support of some
preconceived theories. This commenter
used as an example the White Sands
Missile Range fire tests which were pur-
ported to be “about as far from a wreck
enyironment as could be devised.” The
Bureau does nol agree with this assess-
ment and belleves that the tests con-
ducted were reasonable (although not
necessarily conservative) simulations of
tank car accident scenarios. It should
be noted that the time to rupture of an
uninsulated tank car in a White Sands
test was 24 minutes, whereas in analyz-
Ing raill accidents, the RPI/AAR has
found that in at least twenty-three in-
stances, the times required to rupture
tank cars engulfed in accidental fire were
less than 24 minutes, The Bureau, there-
fore, feels that these fire tests were rea-
sonable simulations of wreck environ-
ments.
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A similar comment was that the two
full-scale fire tests conducted at White
Sands were run under controlled con-
ditions and yet variables were not con-
trolled. Several instances were cited. The
commenter stated that in the non-in-
sulated test the car contained 3,200 gal-
lons more propane than the car in the
thermally coated test and that the fnitinl
propane temperature was lower in the
thermally coated test than in the unin-
sulated test. The Bureau has analyzed
these differences and has concluded that
they did not significantly affect the test
results and that the differences were
partially compensating. For example, &
greater initial volume of propane in the
thermally coated test would have in-
creased the time to rupture and con-
versely, a higher initial propane temper-
ature would have decreased the time to
rupture, The commenter noted that the
propane composition was not reported
for the thermally coated test. On the
basis of the temperature-pressure data
at the start of each test, the Bureau has
concluded that there was no significant
difference in the propane used in the two
tests. Also, the “commercial propane™
used in both tests was supplied from the
same source. The commenter noted that
in the uninsulated test, the temperatures
and pressures reported do not match
the temperatures and pressures expected.
The Bureau has reviewed the tempera-
ture-pressure data from the uninsulated
test and has concluded that the experi
mental pressure-temperature data cor-
relate reasonably well with theoretical
data, The commenter mentioned that in
both tests pure propane temperature-
pressure relationships were used to esti-
mate missing data ignoring Important
factors of superheat, supercooling, com-
pressibility, and the influence of impuri-
ties. The Bureau has reviewed the effects
mentioned and has concluded that the
procedures used in both tests were ade-
quatas.

One commenter criticized the quality of
some of the reports listed in Appendix
A of Notice No, HM-144. To support his
position, the commenter used several
quotes from “Reference 9" of the Notice.
The Bureau does not concur with the
assessment of this commenter and be-
lieves that the quotes used are taken out
of context. For example, the commenter
used the following quote from “Refer-
ence 9.” page 39, first paragraph under
B: “Unfortunately, no useful liquid level
data were recorded.” This quote only re-
ferred to direct liquid level measure-
ments, This report also described an in-
direct method that was used to measure
lquid level. Another misleading gquote
was from “Reference 9."” page 39, third
paragraph under VIA: “One or more
sign reversals occurred in the recorded
emf{ values during the test, indicating
that the data recorded are not reliable”
This Iatter quote was only in reference to
& particular, small group of thermo-
couples. The majority of thermo-
couples did not experience any sign re-
versals and were reliable.

Paragraph (b) in the Notice estab-
lished the method of verifying by testing
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that the thermal protection system meets
the performance standard. Several com-
menters noted that the Bureau did not
jdentify thermal systems which are
deemed acceptable and do not require
further testing. The commenters rec-
ommended that either a list of approved
thermal systems be presented or suffi-
cient time be allowed for the testing of
new systems. The Bureau believes there
is merit to these comments. Accordingly,
the following list specifies thermal pro-
tection systems that do not require test
verifications under § 179.105-4(b) based
upon successful simulation testing con-
ducted by FRA. This list is not intended
to be all inclusive, and systems that may
be submitted to the Bureau in the fu-
ture and which are shown to meet the
test specifications in § 179.105-4 will also
be excepted from the test verification.
Information concerning the systems
listed below as well as any which may
be excepted from verification in the fu-
ture, is available for inspection in the
Docket Section, Room 8500, Transpoint
Building, 2100 Second BStreet, 8W.,
Washington, D.C. 20590.

1. One inch minimum thickness Delta-
board (12 pounds per cubic foot, 15
pounds per cubic foot) encased in an 11-
gauge steel jacket, Manufacturer, (Del-
taboard) Rockwell Manufacturing Com-
pany, Leeds, Alabama.

2. The tank car external surface is
prepared by sandblasting to remove all
existing paint, primer, grease and loose
materinl. 2 mils (dry) of Thermolag
primer-351 are applied to the clean sur-
face. 165 mils (dry) of Thermolag 330-1
subliming compound is next applied to
the primed surface. 5 mils (dry) of Ther-
molag topcoat 350 is applied to the sub-
liming coating, Manufacturer TSI-Inc.,
8t. Louis, Missouri.

3. The tank car external surface {s pre-
pared by sandblasting to remove all
existing paint, primer, oil, grease, and
loose materials. 3 mils (dry) of primer
(Military Standard MIL-P-52192B) are
applied to the clean surface. Chicken
wire (1’ hexagonal, 22 gauge) is next
attached to the primed surface. 180 mils
(éry) of Chartek 59 thermal coating is
then applied. 3 mils (dry) of & topcoat
(AMBERCOAT 75) Is then applied.
Manufacturer (Topcoat)-Ameron, Brea,
California. Manufacturer (Chartek §9),
Avco, Lowell, Massachusetts.

4. The tank car external surface is
prepared by sandblasting to remove all
existing paint, primer, grease and loose
material. .7 mils (dry) of primer (a 1:1
ratio by volume of 513-003 base com-
ponent and 9110x350 activator com-~
ponent) is applied to the clean surface.
235 mils (dry) of thermal shield coating
(a nominal 5:1 ratio by volume of
821x359 base component and 9110x407
activator component) Is next applied to
the primed surface. 2 mils (dry) of top-
coat (2 2:1 ratio by volume of 821x317
base component and 9110x376 activa-
tor component) is applied to the thermal
shield material. Manufacturer, De Soto,
Ing., Des Plaines, Illinois.

Paragraph (¢) proposed a testing
simulation for the “pool fire” perform-

ance standard. This paragraph pre-
scribed in detail the pool fire test envi-
ronment and the method of testing the
thermal protection system in that en-
vironment. In a similar manner, para-
graph (d) propased a testing simulation
for the “torch fire” performance stand-
ard. The torch fire test environment and
the method of testing in that environ-
ment were specified. Many comments
were submitted about both proposals.

Several commenters have questioned
the availability of facilities for conduct-
ing the thermal performance tests. It
should be noted that the Transportation
Test Center facility is available under
stipulated user agreements for conduct-
ing any of the prescribed tests in §179.-
105-4. Interested parties should contact
the Transportation Test Center Director
for information on use of the facility. The
test facility is not unique; it uses stand-
ard components and technology. Thus,
it is the Bureau's belief that the test fa-
cllity and the test procedures themselves
can be readily duplicated,

Some commenters requested a reduc-
tion in the pool fire time criteria on the
basis that tank cars do not fail at 800°
F. but fall at a higher temperature, e.g.
1050°F. In addition, some commenters
contend that the 100-minute figure for
poal fires is not theoretically consistent
with the 30-minute requirement for the
torch fire environment. In setting forth
performance standards for thermal pro-
tection systems in terms of both pool
fire and torch fire exposure criteria, the
Bureau intended to ensure that the ther-
mal protection system would retain the
required thermal capacity with a safety
factor over the range of exposures en-
countered. The pool fire environment,
which involves interactive safety relief
valve action and more extensive exposure
of the tank car exterior, is considered
the prime performance requirement. The
100-minute, 800° P, stipulations provide
safety margins. Both full scale and simu-
lated pool fire tests hayve shown that
there are avallable thermal protection
systems which can meet this pool fire
criteria. Given the fundamental pool fire
performance standards, the torch fire
requirement Is designed to ensure the
adequacy of the thermal protection sys-
tem in another commonly encountered,
but not necessarily more severe fire en-
vironment. The Bureau does not feel that
it is necessary to increase the torch re-
sistance time in order to be theoretically
consistent with the pool fire time specifi-
cations. The total performance stand-
ard is composed of the two fire environ-
ment elements and the Bureau is con-
vinced that when viewed as a whole, the
requirements not only adequately cover
the scope of experienced exposures but
can be met by several currently avail-
able products.

One commenter agreed with the 40
plus or minus 10 mph flame velocity re-
quirement for the torch fire test for non-
jacketed systems, but contended that it
was not necessary for steel jacketed sys-
tems. The Bureau stipulated the torch
fire criteria to include evaluation of ero-
sive effects as the commenter rightfully
concluded. The Bureau sees no reason
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why it should prejudge how a jacketed
and a nonjacketed system might differ,
and accordingly the specifications treat
all systems equally. Each must success-
fully withstand the same environment
and be tested under identical conditions.

SBeveral commenters have recom-
mended that smaller plate sizes be al-
lowed for testing thermal protection
systems, One commenter also requested
that small circular plates be allowed.
The Bureau's intent in requiring large
test specimens is lo evaluate an entire
thermal shield system, including attach-
ments. By requiring these plates, the
phenomena of edge effects, inhomogeni-
ties, heat paths due to attachment re-
quirements, etc., are minimized.

Paragraph (e) requires that the en-
tire tank car surface be analyzed to as-
sure that it will achieve the perform-
ance standards for thermal protection.,

Some commenters requested a clarifi-
cation of what analysis is required by
this paragraph. S8everal commenters sug-
gested that certain structures (e.g., lad-
ders) be exempted from this require-
ment. One commenter requested that a
maximum of 350 square inches be ex-
empted from this requirement. The Bu-
reau’s intent in requiring this analysis is
to ensure that those portions of the tank
car shell that are not covered by the
thermal protection system do not pose
an unacceptable safety hazard, In other
words, there must be equivalent thermal
resistance in these areas. In calculating
the thermal resistance in these areas,
the structural strength of the tank and
attachments may be used to demonstrate
adequate thermal resistance.

One commenter recommended that the
requirement in § 179.101-1(a), Note 4,
for white paint on specifications 112 and
114 compressed gas tank cars be elim-
inated if thermal protection systems are
installed. The Bureau agrees. Paragraph
(g) has been added to § 170.105-4 and it
states that 112 and 114 tank cars
equivped with thermal protection need
not be painted white.

SECTION 179.105-5 TANK HEAD
PUNCTURE RESISTANCE

The purpose of this section is to estab-
lish performance criteria and testing
standards to verify compliance with the
performance criteria for tank head
puncture resistance systems to be ap-
plied to 1128, 1127, 112J, 114S, 114T and
114J tank cars. The section consists of
three paragraphs:

() Performance standard:

(b) Toest vertification: and

(¢) Tank head puncture resistance test.

Paragraph (a) in the notice proposed
& requirement that each tank car be cap-
able of sustaining, without loss of con-
tents, coupler-to-tank head impacts
within the area of the tank head de-
scribed in §179.100-23 (approximately
the lower half of the head) at relative
car speeds of 18 miles per hour.

These test conditions were developed
as a result of analyzing accident data
compiled by the Federal Railroad Ad-
ministration which was used in promul-
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MTB Docket HM-109, Tank Head
Shields. Also, data derived from coupler
impact tests at the Transportation Test
Center were used in verifying the specific
test criteria,

Several commenters stated that they
questioned the need for tank head pro-
tection on shelf coupler-equipped tank
cars. The Bureau does not concur; its
reasons have been set forth under the
discussion of § 179.105-2,

Paragraph (b) requires test verifica-
tion by full-scale testing to the perform-
ance standard or by use of the “alternate
test procedures” set forth in (¢). How-
ever, test verification is not required if
the car owner elects to install:

1. Protective head shields (§ 179.100-23);
or

2. Full tank head jackets of at least 3% -
inch steel.

‘One commenter discussed MTB
Docket HM~109: notice 75-3. which pro-

posed to permit a hand brake bracket’

to pass through a hole in the head shield
850 that the bracket could be mounted
on the tank head rather than on the
shield. The Bureau withdrew that notice
on the basis of comments indicating that
the requirement for adding a ¥-inch
thick steel pad on the tank head to sup-
port the bracket would be costly and the
bracket reinforcement would locally
rigidize the area. This could cause poor
tank steel impact resistance. The Bureau
Has not re-opened this matter in this
docket since it was disposed of in Docket
HM-109.

Likewise, commenters suggested cer-
tain changes to the specific head shield
specifications contained in § 179.100-23.
The Bureau believes that these sugges-
tions, which were raised in one form or
another under proceedings in HM-109,
were adequately handled in that docket.

Paragraph (¢) describes the test pro-
tocol to be followed in verifying a tank
head puncture resistance system. One
commenter questioned the requirement
that the coupler of the ram car be per-
pendicular to the impacted car upon im-
pact. This commenter contended that in
reality, the ram car coupler would usu-
ally be at & lesser angle and in most
cases would strike the impacted car a
glancing blow. The Bureau agrees that
the ram car coupler will often be at a
lesser angle to the impacted car in actual
impacts, However, impeacts can occur
(and indeed have been observed in the
FRA/RPI/AAR Switchyard Impact Pro-
gram) in which the ram car coupler is
perpendicular to the impacted car. Since
the perpendicular impact is the most
severe situation, the Bureau believes it
should be used In the test procedure.
Also, having the ram car coupler strike
the impacted car at some other angle
would unduly complicate both conduct-
ing the test and Interpreting the dala,

SECTION 179.105-6 COUPLER VERTICAL
RESTRAINT SYSTEM

In the notice, §179.105-8 proposed
standards and specifications for coupler
vertical restraint systems. The purpose
of such systems is to resist vertical dis-
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engagement of coupled couplers so as to
reduce tank head puncture. The section
has been somewhat reorganized in this
rule from the way that the paragraphs
were published in the notice, but the
basic content remains the same. These
paragraphs are captioned:

(a) Performance standard;

(b) Test certification and approval (en-
titled test verification in the notice):

(c) Coupler vertical restraint tests (pro-

as paragraph (d) in the notice); and

(d) Listing of approved couplers (pro-

posed as paragraph (¢) in the notice).

Most commenters endorsed the pro-
posal to apply a coupler restraint system
to 112 and 114 tank cars. Several sug-
gested that § 179.14 entitled Tank Car
Couplers be revised to include “E-shelf"
and "F-shelf” couplers in the list of
couplers approved by the Federal Rail-
road Administrator. Since the notice did
not address couplers on all tank cars
(§179.14) but rather was limited to
couplers on 112 and 114 tank cars, this
suggestion is not being adopted in this
proceeding. However, it is being con-
sidered by the FRA and the Bureau and
may be adopted in the future,

Some commenters questioned the use
of buff loads in the required testing.
They indicated that it is a less severe
test of the coupler’s ability to avert cou-
pler (disengagement than a test with-
out buff loads. Some commenters have
also questioned the extreme difficulty
in conducting tests with the required
buff loads In existing facilities. In re-
quiring buff loads, it was the Bureau's
intent to insure that introduction of
potentially higher levels of vertical loads
in combination with the range of feasi-
ble buff loads did not produce other un-
desirable fallures. The 2,000-pound buff
load was meant to provide full buff en-
gagement of the couplers while the ver-
tical strength was tested. The intent of
the specified 725,000-pound buff appli-
cation with vertical loading was to in-
sure that the coupler would not fall as
a result of the combination of stresses,
The Bureau is satisfied that the lower
level buff load will adequately test the
vertical restraint system and sees no
reason to enter into testing require-
ments of other portions of the coupler
system in this specification, particularly
in view of the difficulty in applying the
higher levels of buff loading in conjunc-
tion with the vertical loads testing. Ac-
cordingly, paragraphs 179.105-8(a) and
(o) (3) have been revised,

In accordance with Information fur-
nished by the AAR, F-top shelfl couplers
are deslgnated SF70CHT and SFT0CHTE
in this amendment.

SECTION 179.105-7 SAFETY RELIEF VALVES

Section 179.105-7 In the notice pro-
posed to require the relieving or dis-
charge capacity of safety relief valves on
thermally protected cars to be at least
the same as on non-insulated tank cars,
The effect of this proposal would have
been to permit existing safety relief
valves to be retained on cars retrofitted
with thermal protection and to require
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the same safety relief valve capacity on
newly built 112 and 114 thermally pro-
tected tank cars.

Several commenters recommended
the development of a formula which
takes Into account the insulating effect
of thermal protection. Other comment-
ers either thought that the valve size
could be reduced with increases in ther-
mal protection or wanted an explana-
tion of the Bureau's thinking to assist
design engineers.

The Bureau, after a thorough reex-
amination, has confirmed that the pro-
posed safety rellef valve requirement is
correct for the minimum thermal pro-
tection requirements of the specifica~
tion. This safety relief valve require-
ment is consistent with the 100-minute,
800" F pool fire performance standard
and other overall system considerations
in protecting the tank car from pre-
mature rupture. In response to the com-
menter concerns, the Bureau is permit-
ting a modified sizing equation to re-
flect the contribution of additional or
higher thermal insulation properties of
the cars covered under this specifica-
tion. The application of a modifying fac~
tor to the established uninsulated tank
equations, prescri in section AB.01 of
Appendix A of the “AAR Specifications
for Tank Cars," supports the previously
published result at the minimum re-
quired thermal insulation level, and fur-
ther allows determination of appropri-
ately reduced safety relief capacities at
higher than minimum levels of thermal
protection.

Thus, the rule permits a reduction in
the safety relief valve capacity on a ther-
mally insulated car in proportion to the
total number of minutes the tank is pro-
tected in the pool-fire test as related to
the 100-minute standard. However,
owners may continue to use the current
safety relief valves on retrofitted and
on newly built cars if they so desire,

SECTION 178.105-8 STENCILING

Mandatory stenciling reflecting the
installation of tank head puncture re-
sistance and thermal protection systems
is prescribed in § 179.105-8. The rule dif-
fers from the notice in that the provision
is retained for 112S and 114S tank cars,
€.g., 112 and 114 tank cars equipped with
& tank head puncture resistance system,
but not equipped with a thermal protec-
tion system.

Several commenters suggested that in-
stead of using alternative letters in place
of the “A" in the specification (in other
words Instead of using 112J in leu of
112A. to Indicate a 112 car having
Jacketed thermal insulation), the Bu-
reau use new specification numbers such
as 122A and 124A. The Bureau has not
adopted this suggestion. Since head
shield equipped cars are required to be
stenciled 1128 and 1148, and over 600
cars have been so stenciled, the Bureau
believes that continuation of this system
to embrace thermal protection systems
is logical. New specification numbers
would necessitate additional regulatory

wording in § 173.31 as well as in other
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sections of Part 179, for example, § 179.-
100. The use of differing letters indicat-
ing specific applied systems will accom-
plish the same identification function in
an easler manner,

Some commenters stated that the “A"
is a “spacer” and persons do not expect
to obtain information from this letter.
Tank car specification 103 and proposed
specification 113 use letters to denote in-
formation about the car design. For
example, a DOTI103CW tank car has a
stainless steel tank and & proposed
DOT113C120W tank car is designed to be
capable of handling cold temperature
product loadings such &s encountered
with liquefied natural gas,

Por these reasons, the stenciling sys-
tem proposed in the notice is being re-
tained along with the current require-
ment for 1128 and 1148 stenciling.

DiscussioN oF OTHER COMMENTS
SPECIFICATION 105 TANK CARS

Several commenters mentioned that
many DOT specification 105 tank cars
are used to transport the same products
as are transported in 112 and 114 tank
cars, The commenters believe that the
105 tank car may not have as good ther-
mal and tank head puncture resistance
protection as is being specified for the
112T/J and 114T/J cars. This matter is
beyond the scope of this docket. There-
fore, the Bureau will consider the matter
of safety standards for specification 105
tank cars and may initiate rulemaking in
the future.

TANK CAR STEEL

One commenter stated that a report by
Dr. W. S. Pellini entitled, “Fracture
Properties of Tank Car Steels—Charac-
terization and Analysis” was not part of
the references cited in the notice of pro-
posed rulemaking. The report was not
included because the report was not
available to the Bureau at the time of the
publication of the notice. However, the
views of Dr. Pellini were known to the
Bureau and were used in evaluating the
overall tank car problem. On February
24, 1975, Dr. Pellini gave a presentation

on tank car steels to representatives of
DOT and industry. Also, on several occa-
sions Dr, Pellini has discussed his views
on tank car steels with DOT staff mem-
bers. Based upon the work conducted by
the National Bureau of Standards, the
Battelle Columbus Laboratories, and Dr.
Pellini, the Bureau concluded that exist-
ing tank car steels, are adequate. Ac-
cordingly, the Bureau did not propose
any change to existing tank car steel
specifications in this proceeding,

DOCKET HM-125

As was Indicated in the notice, with
the promulgation of standards and spec-
ifications upgrading existing specifica-
tion 112 and 114 so as to improve design
and construction, the Bureau will with-
draw notice No. 75-4, under Docket HM-
125.

ECONOMIC IMPACT

Several commenters took exception to
the estimated cost projections stated in
the notice. The principal objection was
the use of minimum imposed costs rather
than maximum possible costs. The use
of minimum costs is considered to be the
only practicable means for calculation of
the economic impact of a rule. Any other
calculations would of necessity be based
on the anticipated decisions of car own-
ers as to the options they choose to com-
ply with the rule. However, the costs for
protective head shields are included as
suggested by several commenters even
though they were required by an earlier
rule (Amendment No. 179-15, 39 FR
27572, July 30, 1974). Also, updated in-
formation on the costs for couplers and
the purging of cars has been used in the
revised calculations. Adjustments have
also been made to take into account that
certain of the requirements proposed in
the notice are not included in this rule.

The implementation of this rule will
require a cash outlay of $107.9 million
in 1976 doliars.

The following summarizes the per unit
tank car investment costs of the rule and
the number of tank cars thought to be
affected.

Car type and utilization

Additional protection lllnhnum Numnber of

12T/, 1T/)) fammable pases, anhydrons ammonis,
nonflammable gasen, hazardons lquids
(1128, 1148) m“rimm ammonis, nonflanmable Rases,

hazar
(124, lllA) non!hmnmbh gases, harardous liquids, .

Therma), head, and conplers.
Head and couplers
. Couplers

$8, 900

The Bureau believes that the foregoing
costs will be offset not only by reductions
in the number of accidents involving
property loss and damage, but also by
the magnitude of dollar losses sustained.
This does not take into account the social
benefits—and to the extent they can be
quantified, the economic benefits—public
safety that will be derived by significant-
ly reducing the number of deaths, in-
Juries and evacuations that have charac-
terized the accident experience of 112
and 114 tank cars, Since 1969, more than
500 of these tank cars have been in-
volved In derailments of which more

than 170 of these cars lost some or all of
their lading. These occurrences resulted
in 20 deaths, 855 Injuries, and 45 major
evacuations involving more than 40,000
persons. Four of these accldents resulted
in estimated losses of more than $100,-
000,000

The Bureau considers that the require-
ments set forth in this rule represent a
cost-effective solution to the safety prob-
lems presented by 112 and 114 tank cars
over the past several years.

In sddition to the substantive matters
discussed above, the Bureau has also
made several editorial changes to certaln
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regulatory language proposed in the No-
tice for the purpose of clarity. These
changes in language, unless discussed as
part of & substantive provision, do not
alter the requirements of any proposal
made in the Notice and adopted herein.

Primary drafters of this document are
william F. Black, Leavitt A. Peterson,
Edward F, Conway, Jr. (Chief Counsel's
Office) of the Federal Railroad Adminis-
tration, Alan I. Roberts and Joseph S.
Nalevanko of the Materials Transporta-
tion Bureau, and George W, Tenley, Jr.
of the Office of the Assistant General
Counsel for Materials Transportation
Law.

In consideration of the foregoing, Parts
173 and 179 of Title 49 Code of Federal
Regulations are amended as follows:

1. In §173.31 paragraph (a) (3) is re-
vised: paragraph (a) (5) is added to read
as follows:

£173.31 Qualification,
and use of tank cars,

(.) L )

(3) Unless otherwise specifically pro-
vided in this Part—

(1) When class DOT-105A, 105AL,
106A, 100A-AL, 110A, 111A, 1124, 1128,
1127, 1127, 114A, 114S, 114T, or 114J
tank car tanks are prescribed, the same
class tanks having higher marked test
pressures than those prescribed may also
be used.

(11) When ¢lass DOT-111AW1 tank car
tanks are prescribed, class 111AW3 tank
car tanks may also be used.

(1ii) When class DOT-112A tank car
tanks are prescribed, classes DOT-1128,
112T, and 112J tanks having equal or
higher marked test pressures than those
prescribed may also be used.

(ilv) When class DOT-112S tank car
tanks are prescribed, classes DOT-112T
and 112J tanks having equal or higher
marked test pressures than those pre-
scribed may also be used.

(v) When class DOT-114A tank car
tanks are prescribed, classes DOT-1148,
1147, and 1147 tanks having equal or
higher marked test pressures than those
prescribed may also be used.

(vi) When class DOT-114S tank car
tanks are prescribed, classes DOT-114T,
and 114J tanks having equal or higher
marked test’ pressures than those pre-
scribed may also be used.

maintenance,

» » » - »

(5) After June 30, 1979, each specifi-
cation 112 and 114 tank car bullt before
January 1, 1978, must be equipped with
shelf couplers in accordance with § 179.-
105-6 of this subchapter.

- - L - -

2. In $173.314 paragraph (c) Table
Note 23 is revised and reference thereto
iIn Column 3 opposite Anhydrous
ammonia is deleted; Note 24 is added and
reference thereto is made in Column 3
opposite Anhydrous ammonia in the

space provided by the deletion of Note
23 as follows:
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§173.314 Requirements for compressed
gases in tank cars.

L - - - -
(c) - .
Maximum
permitted
filling
Kind of gas dcmnr. Raquired tank car !
note
(in
perrent)
Anhydrous 0.0 DOT-108A50-X,
ammonia o7

note 7

57.0 DOT-105A300W.

57,0 DOT-112A400-F,
1I2A00-W,
114AM0-W, notes
15 and 24,

8.8 DOT-112A100-F,
HIZAS0-W,
THASIO-W, riotes
15and 24

¥ Bee sec. 173.31(a) (2) and (0
- - - » .

NoTte 23 —After Dee. 31, 1981, each specification 112
and 134 tank car bullt before Jan. 1, 1908, used for the
transporiation of fammable compressed gases must be
equipped with thermnal protection and tank head pune
ture resistance syylewns (o accordance with sec. 179,106 of
Lhis subchaptes.

Note 24 —After Dec. 31, 1981, each specifieation 112
and 114 tank ear built before Jan, 1, 1675, used for the
transportation of anliydrous ammaonia must be equipped
with a tank head ute resistance system In accord-
ance with sec. 179108 of this subchapter,

» . - - -

3. Section 179,105 is added immedi-
ately following § 179.104 to read as fol-
lows:

§ 179.105 Special  requirements  for
Specifications 112 and 114 tnk
cars,

§ 179.105-1 General.

(a) In addition to the requirements of
this section, each tank car built under
specification 112 and 114 must meet the
applicable requirements of §§179.100,
179.101, 179.102, and 179.108.

(b) Notwithstanding the provisions of
£8 179.3, 179.4, and 179.6, AAR approval
is not required for changes in or addi-
tions to specifications 112 and 114 tank
cars necessary to comply with this sec-
tion.

(c) Notwithstanding the provisions of
§ 173.8 of this subchapter, after Decem-
ber 31, 1981, each specification 112 and
114 tank car manufactured to specifica-
tions promulgated by the Canadian
Transport Commission that is not
equipped as described in this section may
not be used to transport compressed
gases in the United States.

§ 179.105-2 New cars.

{a) Each specification 112A and 114A
tank car bullt after December 31, 1977,
shall be equipped with a coupler restraint
system that meets the requirements of
§ 179.105-86.

(b) Each specification 1128 and 1148
tank car built after December 31, 1977,
shall be equipped with:

(1) A coupler restraint system that
me;ta the requirements of § 179.106-8;
an

(2) A tank head puncture resistance

system that meets the requirements of
§ 179.105-5.
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(¢) Each specification 1127, 112J,
1147, and 114J tank car built after De-
cember 31, 1977, shall be equipped with:

(1) A coupler restraint system that
meets the requirements of § 179.105-8;

(2) A tank head puncture resistance
system that meets the requirements of
§ 179.105-5;

(3) A thermal protection system that
mnegts the requirements of § 179.105-4;
al

(4) A safety relief valve that meetis
the requirements of § 179.105-7.

{d) Each specification 112 and 114
tank car shall be stenciled as prescribed
in § 179.105-8.

£ 179.105-3 Previomly built ears.

(a) After June 30, 1979, each specifica~
tion 112 and 114 tank car bullt before
January 1, 1978, shall be equipped with
a coupler restraint system that meets
the requirements of § 179.105-6.

(b) Each tank car bulit befare Janu-
ary 1, 1978, required to meet specifica-
tion 1128 and 1148, shall be eguipped
with a tank head puncture resistance
system in accordance with the require-
ments of paragraph (d) of this section
and § 179.105-5, and he stenciled as pre-
scribed in § 179.105-8.

{¢) Each tank car built before Janu-
ary 1, 1978, required to meet specifica-
tion 112J, 112T, 114J, and 114T, shall:

(1) Be equipped with a thermal protec~
tive system that meets the requirements
of §179.105-4;

(2) Be equipped with a tank head
puncture resistance system that meets
the requirements of § 178.105-5;

(3) Be equipped with a safety relief
valve that meets the requirements of
§ 179.105-7; and

(4) Comply with paragraph (d) of
this section. -

(5) Be stenciled as prescribed in
§ 179.105-8.

(d) Each tank car owner shall equip
its tank cars which are subject to para-
graphs (b) and (¢) of this section in
accordance with the following schedule:

(1) At least 20 percent of those cars
owned ofh January 1, 1979, must be so
equipped by that date; ¢

(2) At least 50 percent of those cars
owned on January 1, 1980, must be so
equipped by that date;

(3) At least 80 percent of those cars
owned on January 1, 18981, must be so
equipped by that date; and

(4) All of those cars owned on Janu-
::y 1, 1982, must be so equipped by that

te.

§ 179.105-4 Thermal protection.

(a) Performance standard. Each spec-
ffication 1127, 112J, 1147, and 114J
tank car shall be equipped with a ther-
mal protection system that prevents the
release of any of the car’'s contents (ex-
cept release through the safety relief
valve) when subjected to:

(1) A pool fire for 100 minutes; and

(2) A torch fire for 30 minutes.

(b) Test verification. Except as pro=
vided in paragraph (c) of this section,

I
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compliance with the requirements of
paragraph 'a+ of this section shall be
verified by testing and analyzing the
thermal protection system in accordance
with paragraphs 'd:. es, and f+ of
this section. A complete record of each
test verification shall be made, retained
and, upon request. made available for
inspection and copying by suthorized
representatives of the Department.

1¢' Excepted systems The Depart-
ment maintains a list of thermal pro-
tection systems which comply with the
requirements of paragraphs ‘d+ and e+
of this section and which are excepted
from the test verification requirement of
paragraph b of this section Informa-
tion necessary 10 equip tank cars with
one of these systems. is avallable in the
Section of Dockets, Room 6500. Trans
Point Bullding, 2100 Second Street SW,
Washington, D.C 20590

vdr Stmulated pool fire test 1+ A
pool fire environment shall be simulated
in the following manner

1y The source of the simulated pool
fire shall be a hydrocarbon fuel. The
flame temperature from the simulated
pool fire shall be at 1,600° F plus-or-
minus 100* F throughout the duration
of the test.

tii* An uninsulated square steel plate
with thermal properties equivalent to
tank car steel shall be used. The plate
dimensions shall be not less than one
foot by one foot by nominal Syz-inch
thick. The plate shall be Instrumented
with not less than nine thermocouples
o record the thermal response of the
plate. The thermocouples shall be at-
tached to the surface not exposed to the
simulated pool fire, and shall be divided
into nine equal squares with a thermo-
couple placed in the center of each
square.

i+ The pool fire simulator shall be
constructed in & manner that results in
total flame engulfment of the front sur-
face of the bare plate. The apex of the
flame shall be directed at the center of
the plate.

vy The steel plate holder shall be
constructed in such & manner that the
only heat transfer to the back side of
the plate is by heat conduction through
the plate and not by other heat paths

tv' Before the plate is exposed to the
simulation pool fire, none of the temper-
ature recording devices shall indicate
the plate temperature in excess of 100"
F nor less than 32° F.

vl A minimum of two thermocouples
devices shall indicate 800° F after not
less than 12 minutes nor more than 14
minutes of simulated pool fire exposure.

'2) A thermal insulation system shall
be tested in the simulated pool fire en-
vironment described in paragraph 'di
‘1" of this section in the following
manner;

*i» The thermal insulation system
shall cover one side of a steel plate
1dentical to that used to simulate a pool
fire under paragraph «d++1/ i of this
section

‘i1 The uninsulated side of the steel
plate shall be instrumented with not less
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than nine thermocouples placed as de-
scribed in paragraph +ds«1::4i+ of this
section to record the thermal response
of the steel plate.

{ii+ Before exposure to the pool fire
simulation, none of the thermocouples
on the thermal insulation system steel
plate configuration shall indicate a plate
temperature in excess of 100° F nor less
than 32" F

«iy+ The entire insulated surface of
the thermal insulation system shall be
exposed to the simulated pool fire

v A pool fire simulation test shall
run for a minimum of 100 minutes The
thermal insulation system shall retard
the heat flow to the steel plate so that
none of the thermocouples on the unin-
sulated side of the steel plate indicates
a plate temperature Imn excess of 800° F

«vi+ A minimum of three consecutive
successful simulation fire tests shall be
performed for each thermal insulation

system

@' Simulated torch fire test 1 A
torch fire environment shall be simulated
in the following manner

1+ The source of the simulated torch
shall be a hydrocarbon fuel The flame
temperature from the simulated torch
shall be 2,200° F plus-or-minus 100° F
throughout the duration of the test
Torch velocities shall be 40 miles per
hour plus-or-minus 10 miles per hour
throughout the duration of the test

+ii+ An uninsulated square steel plate
with thermal properties equivalent to
tank car steel shall be used The plate
dimensions shall be not less than four
feet by four feet by nominal S3g-inch
thick The plate shall be Instrumented
with not less than nine thermocouples to
record the thermal response of the plate.
The thermocouples shall be attached to
the surface not exposed to the simulated
torch, and shall be divided into nine
equal squares with a thermocouple
placed in the center of each square.

‘iti+ The steel-plate holder shall be
constructed in such & manner that the
only heat transfer to the back side of
the plate is by heat conduction through
the plate and not by other heat paths
The apex of the flame shall be directed
at the center of the plate.

iy Before exposure to the simulated
torch, none of the temperature record-
ing devices shall indicate a plate tem-~
ggrall’.ure in excess of 100° F or less than

v A minimum of two thermocouples
shall indicate 800° F In a time of 4.0
plus-or-minus 0.5 minutes of torch sim-
ulation exposure

«2' A thermal insulation system shall
be tested in the simulated torch fire en-
vironment described in paragraph e’
11+ of this section in the following man-
ner:

+«i» The thermal ihsulation system
shall cover one side of a steel plate iden-
tical to that used to simulate a torch fire
under paragraph +e:+1+/1» of this sec-
tion.

ii+ The back of the steel plate shall be
instrumented with not less than nine
thermocouples placed as described in

paragraph ‘e’ 1/ +4i+ of this section to
record the thermal response of the steel

+{ii+ Before exposure to the simulated
torch. none of the thermocouples on the
thermal insulation system steel plate
configuration shall indicate a plate tem-
perature in excess of 100° F nor less than
32*F

*fv+ The entire outside surface of the
thermal insulation system shall be ex-
posed to the simulated torch fire environ-
ment

‘y+ A torch simulation test shall be
run for & minimum of 30 minutes The
thermal msulation system shall retard
the heat flow to the steel plate so that
none of the thermocouples on the unin-
sulated side of the steel plate Indicates
a plate temperature in excess of 800° F

wvi+ A minimum of two consecutive
successful torch simulation tests shall be
performed for each thermal insulation
system

I Analysis. The analysis required by
paragraph b of this section must verify
that the entire surface of the tank car
including discontinuous structures 'eg.,
stub sills. protective housings, ete.) . com-
plies with the requirements of paragraph
«a+ of this section.

18 Exterior tank color Notwithstand-
ing the provisions of § 179.101-1+a+ Ta-
ble. Note 4, each specification 112 and
114 tank car equipped with thermal pro-
tection that complies with the require-
ments of paragraph (a: of this section
need not be painted white.

§ 179.105=5 Tank head puncture resist-

ance,

1a1 Performance standard. Each spec-
ification 1128, 112T. 112J. 1148, 1147
and 114J tank car shall be capable of
sustaining, without loss of contents
coupler-to-tank head impacts within the
area of the tank head described in § 179 -
100-23 at relative car speeds of 18 miles
per hour when

+1+ The weight of the impact car is at
least 263,000 pounds,

+2) The impacted tank car is coupled
to one or more “backup'’ cars which have
8 total weight of at least 480,000 pounds
and the hand brakes are applied on the
first car; and

+3+ The impacted tank car is pressur-
fzed to at least 100 psi.

+b' Test verification Compliance with
the requirements of paragraph ‘a) of
this section shall be verified by full scale
testing or by the alternate test proce-
dures prescribed in paragraph (¢ of this
section. However, protective head shields
that meet the requirements of § 179.100-
23 or full tank head jackets that are at
least 2-inch thick and made from steels
specified in §179.100-23'a)11) need not
be verified by testing

‘¢t Tank head puncture resistance
test A tank head resistance system shall
be tested under the following conditions

+1+ The ram car used shall weigh at
least 263,000 pounds, be equipped with &
coupler, and duplicate the condition of
& conventional draft sill including the
draft yoke and draft gear The coupler
shall protrude from the end of the ram

FEDERAL REGISTER, VOL. 42, NO. 179—THURSDAY, SEPTEMBER 15, 1977




car 50 that it is the leading location of
perpendicular contact with the standing
tank car,

(2) The impacted test car shall be
loaded with water at six percent outage
with internal pressure of at least 100
psi and coupled to one or more “backup”
cars which have a total weight of 480,000
pounds with hand brakes applied on the
first car.

(3) At least two separate tests shall be
conducted with the coupler on the verti-
cal centerline of the ram car. One test
shall be conducted with the coupler at
s height of 21 inches, plus-or-minus
one-inch, above the top of the sill; the
other test shall be conducted with the
coupler height at 31 inches, plus-or-
minus one-inch above the top of the sill.
If the combined thickness of the tank
head and any additional shielding ma-
terial at any position over the area de-
scribed in § 179.100-23 is less than the
combined thickness on the vertical
centerline of the car, a third test shall
be conducted with the coupler positioned
s0 as to strike the thinnest point.

(4) One of the following test proce-

dures shall be applied:
Minimum
veloclty
of inipact Restriction
(In mjles
pot hour)
Mintmum t
of tam car plus
attached cors
(in potinds):
230000 . euerrre 15 lnmcuonl{
3. ........ 16 1 ram car of § ram our
plus 1 rigidly st-
tached car,
656,000, ........ 14 1 mam car plus | or

more rigldly st-
tacrhed cars

(6) A test is successful if there is no
visible leak from the standing tank car
within one hour after impact.

§ 179.105-6 Coupler verticul restraint
system.,

(8) Performance standard. Each spec-
fication 112 and 114 tank car shall be
equipped with couplers capable of sus-
taining, without disengagement or ma-
lerial failure, vertical loads of at least
200,000 pounds applied in upward and
downward directions in combination with
bufl loads of 2,000 pounds, when coupled
to cars equipped with couplers that do
have this vertical restraint capability,
and cars equipped with couplers that do
not have this vertical restraint capability.

(b) Test verification and approval, Ex-
cept as provided in paragraph (d) of
this section, compliance with the require-
ments of paragraph (a) of this section
shall be achleved by verification testing
of the coupler vertical restraint system
In accordance with paragraph (¢c) of this
section, and approval of the Fedgral
Rallroad Administrator.

(¢) Coupler vertical restraint tests. A
coupler vertical restraint system shall
be tested under the following conditions:

(1) The test coupler shall be tested
with: A mating coupler (or simulated
coupler) having only frictional vertical
force resistance at the mating interface;
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a mating coupler (or simulated coupler)
having the capablilities described In para-
graph (s) of this section.

(2) The testing apparatus shall simu-
late the vertical coupler performance at
the mating Interface and may not inter-
fere with coupler failure or otherwise
inhibit failure due to force applications
and reactions.

(3) The test shall be conducted as fol-
lows:

(1) A minimum of 200,000 pounds yer-
tical downward load shall be applied con-
tinuously for at least five minutes to the
test coupler head simultaneously with
the application of a nominal 2,000-pound
buff load;

(1) The procedures prescribed in
paragraph (c) (3) (1) of this section shall
be repeated with & minimum vertical
upward load of 200,000 pounds;

(11 A minimum of three consccutive
successful tests shall be performed for
each load combination prescribed in
paragraphs (¢) (3) (1) and (¢) (3) (i) of
this section. A test is successful when a
vertical disengagement or material fail-
ure does not occur during any of the pre-
scribed load combinations.

(d) Listing of. approved couplers. The
following classes of couplers have been
approved by the Federal Rallroad Ad-
ministrator and need not be verified by
the testing requirements of paragraph
(c) of this section:

(1) E top and bottom shelf couplers
designated by the Association of Ameri-
can Railroads' Catalog No. SES0CHT or
SEGOCHTE; or

(2) F top shelf couplers designated
by the Association of American Rail-
roadscm Catalog No. SPT0CHT or SFI0-

§ 179.105-7 Safety relicef valves,

Notwithstanding the provisions of
% 179.105-4, each 112 and 114 tank car
shall be equipped with safety rellef
valves that meet the requirements of Ap-
pendix A of the AAR Specifications for
Tank Cars. However, the relleving or dis-
charge capacity shall be calculated in
accordance with Section A8.01 of Appen-
dix A for compressed gases in non-insu-
Iated tanks. If the thermal protection
demonstrates that In a pool fire simula-
tion the thermocouples on the back of
the steel plate do not indicate a plate
temperature in excess of 800°F. for a
time period exceeding 100 minutes, the
relieving or discharge capacity may be
reduced in proportion to the ratio of 100
minutes to the total time in minutes of
the steel plate required to exceed 800°F.
by at least one thermocouple,

§ 179.105-8 Stenciling.

(a) Each 112 and 114 tank car that is
equipped with a tank puncture resistance
system as specified in § 179.105-5 shall
have the letter “S" substituted for the
“A" in the specification marking,

(b) Each 112 and 114 tank car that is
equipped with a thermal protection sys-
tem enclosed in 8 metal jacket shall have
the letter “J" substituted for the “A"
and “S” in the specification marking.

(¢) Each 112 and 114 tank car that is
equipped with a non-jacketed thermal
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protection system shall have the letter
“7 substituted for the “A” and "S8" in
the specification marking.

(49 U.S.C. 1803, 1804, 1808; 49 OFR 1.53(e).)

Norte—The Materials ‘Transportation Bu-
resu has determined that this document
does not contaln a major proposal requiring
the preparation of an Economic Impact
Statement under Executive Order 11821 and
OMB COfreular A-107 or an environmental
impact statement under the National En-
vironmental Policy Act (42 US.C. 4321 et
56q.) .

Issued in Washington, D.C,, on Sep-
tember 9, 1977,
JorN J. FEARNSIDES,
Acting Director,
Materials Transportation Bureau.

| PR Doc.77-26774 Plled 9-14-77;8:45 am |

Title 50—Wildlife and Fisheries

CHAPTER I—UNITED STATES FISH AND
WILDLIFE SERVICE, DEPARTMENT OF
THE INTERIOR

PART 32—HUNTING

Opening of Audubon National Wildlife
Refuge, N. Dak,, to Deer Hunting

AGENCY: Fish and Wildlife Service, In~
terior,

ACTION: Special regulation.

SUMMARY: The Director has deter-
mined that the opening to deer hunt-
ing of Audubon National Wildlife Ref-
uge is compatible with the objectives
for which the area was established, will
utilize a renewable natural resource, and
will provide additional recreational op-
portunity to the public.

DATES: November 11, 1977, through
November 20, 1977.

FOR FURTHER INFORMATION CON-
TACT": .

David C. McGlauchlin, Refuge Man-
ager, Aubudon National Wildlife Ref~
uge, Coleharbor, N. Dak. 58531,
Phone T01-442-5474.

SUPPLEMENTARY INFORMATION:

§32.32 Special regulations; big game;
for individual wildlife refuge arcas

Dear Gun Hunting is permitied on the
Audubon National Wildlife Refuge, N,
Dak., only on the areas designated by
slgns as being open to hunting. These
areas comprising 13,387 acres are de-
lineated on maps available at the refuge
headquarters and from the office of the
Area Manager, 1500 Capitol Avenue,
Bismarck, N. Dak. 58501. Hunting shall
be in accordance with all applicable
State regulations subject to the follow-
ing conditions:

(1) Hunting is permitted from 12
noon, C.8.T. November 11, 1977 to sun-
set that day, and from sunrise to sun-
set each day from November 12 through
November 20, 1977.

(2) All hunters must exhibit their
hunting license, deer tag, game, and ve-
hicle contents to Federal and State of-
ficers upon request.

(3) Vehicular traffic, including the use
of boats, iz prohibited by hunters on
the refuge during the deer season.

FEDERAL REGISTER. VOL. 42. NO, 179-—THURSDAY, SEPTEMBER 15, 1977




Regulations, L

The public is invited to offer suggestions
and comments at any time.

Nore—The US. Pish and Wildlife Serv-

ice has determined that this document does

not contain a major proposal requiring prep-
aration of an Economic Impact Statement
under Executive Order 11949 and OMB Cir-
cular A-107.

Davio C. McGLAUCHLIN,
Refuge Manager, Audubon Na-
tional Wildiife Refuge, Cole-
harbor, N. Dak.
SerreMeer 8, 1977.

[FR Doc.77-26765 Flled §-14-77;8:45 am)

PART 32—HUNTING

Opening of DeSoto National Wildlife Ref-
uge, Nebr., to Muzzieloader Deer Hunting

AGENCY: Fish and Wildlife Service, In-
terior.

ACTION: Special regulation.

SUMMARY: The Director has deter-
mined that the opening to muzzleloader
deer hunting of the DeSoto National
Wildlife Refuge is compsatible with the
objectives for which the area was estab-
lished, will utilize a renewable natural
resource, and will provide additional rec-
reational opportunity to the public.

DATES: December 17, 1877, through De-
cember 21, 1977, both dates inclusive,

FOR FURTHER INFORMATION CON-
TACT:

George Gage, Refuge Manager, DeSoto
National Wildlife Refuge, R-1, Box
114, Missouri Valiey, Iowa 51555, Tele-
phone AC 712-642-4121.

SUPPLEMENTARY INFORMATION:

$32.32 Special regulations; big game;
for individual wildlife refuge arcas,

Muzzleloader hunting of deer on the
DeSoto National Wildlife Refuge, Nebr.,
is permitted only on the area designated
by signs as being open to hunting. This
area contains approximately 3,350 acres.

All hunting shall be accordance with
applicable state regulations subject to
the following conditions:

1. A total of 100 special permits will
be issued for the hunt by the Nebraska
Game and Parks Commission. Only those
persons possessing a valid permit will be
allowed to enter the open area;

2. Muzzieloader rifles are the only
wenpons allowed and deer are the only
legal wildlife species that may be taken
during the hunt;

3. Discharging firearms from or acroes
all roads open to vehicle traffie, includ-
ing adjacent rights-of-way, Is pro-
hibited;

4. Parking is restricted to designated
parking areas and road shoulders of un-
paved roads. Parking on shoulders of
paved roads is prohibited.

RULES AND REGULATIONS

erally which are set forth in Title 50,
Code of Federal Regulations, Part 32.
The public is Invited to offer suggestions
and comments at any time,

Nore—The U.S. Pish and Wildlife Service
has determined that this document does not

contain & major proposal requiring the prep-
rration of an Economic Impact Statement

under Executive Order 11940 and OMB Cir-
cular A-107.
Dated: September 7, 1877.
Georce E. Gace,
Refuge Manager,
| PR Doc.77-26857 Filed 9-14-77;8:45 am)

PART 32—HUNTING

Opening of Flint Hills National Wildlife
Refuge, Kans., to Sport Hunting

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: S8Special regulation.

SUMMARY: The Director has deter-
mined that the opening to sport hunting
of Flint Hills National Wildlife Refuge
is compatible with the objectives for
which the area was established, will uti-
lize a renewable natural resource, and
will provide additional recreational op-
portunity to the public.

DATES: Hunting seasons as determined
by applicable State and Federal laws.

FOR FURTHER INFORMATION CON-
TACT:

Michael J. Long, P.O. Box 128, Hart-
ford, Kans. 66854. Telephone No. 316-
364-8381.

SUPPLEMENTARY INFORMATION:

§32.12 Special regulations: migratory
game birds; for individual wildlife
refuge arcas,

Public hunting of mourning doves,
ralls, woodcock, and Wilson's snipe, on
the Flint Hills National Wildlife Refuge,
Kans.,, Is permitted only on the area des-
ignated by signs as open to hunting. This
open area is delineated on maps avail-
able at refuge headquarters, Hartford,
Kans., and from the Area Manager, U.S,
Fish and Wildlife Service, Federal Build-
ing, Room 1748, 601 East 12th Street,
Kansas City, Mo. 64106. Hunting seasons
are in accordance with Kansas State
regulations, and all applicable State and
Federal hunting laws and regulations
apply.

The provisions of this special regula-
tion supplement the regulations which
govern hunting on wildlife refuge areas
generally which are set forth in Title 50
Code of Federal Regulations, Part 32,
The public is invited to offer suggestions
and comments at any time.

Nore—The US. Pish and Wildiife Service
has determined that this document does not
contaln & major proposal requiring prepara-
tion of an Economic Impact Statement under

Executive Order 11949 and OMB Olrcular

A-107.
Dated: September 8, 1977.
Micrazt J. Loxe,
Refuge Manager.

[FR Doc.77-26764 Filed 9-14-77,8:45 am|

PART 32—HUNTING

Opening of Loxahatchee National Wildiife
R%ann Beach, Fla., to Duck
and Hunting

AGENCY: PFish and Wildlife Service,

Interior.

ACTION: Special regulations.

SUMMARY: The Director has deter-
mined that the opening to public duck
and coot hunting on Loxahatchee Na-
tional Wildlife Refuge is compatible with
the objectives for which the area was
established, will utilize & renewable na-
tural resource, and will provide addi-
tional recreational opportunity to the
public.

DATES: See State regulations.

FOR FURTHER INFORMATION CON-
TACT:

Thomas W. Martin, Refuge Manager,
South Florida Complex, Rt. 1, Box 278,
Boynton Beach, Fla. 33437. Telephone
305-732-3684.

SUPPLEMENTARY INFORMATION:

§ 32,12 Special regulations; hig games:
for individunl wildlife refuge aress.

Public duck and coot hunting is per-
mitted on Loxahatchee National Wild-
life Refuge, Fla., only on the areas desig-
nated by signs as being open to public
hunting. These areas comprising 29,000
acres are delineated on maps available at
the refuge headquarters and from the
office of the Regional Director, U.S. Fish
and Wildlife Service, 17 Executive Park
Drive NE,, Atlanta, Ga. 30329, Duck and
coot hunting shall be in accordance with
all applicable State and Federal regula-
tions subject to the following conditions:

1. Dally Bag Limits: See State regula-
tions,

Nore—Only ducks and coots may be taken
on the refuge,

2. Open Season: See State regulations.

3. Dally Shooting Hours: One-half
hour before sunrise to sunset,

4. All hunters must possess a refuge
permit to hunt on Loxahatchee National
Wildlife Refuge. Apprehension for viola-
tion of any hunt regulations will result in
revocation of this permit.

5. All air-thrust boat operators must
possess a valid refuge permit for operat-
ing on Loxahatchee National Wildlife
Refuge. This permit will be revoked upon
apprehension for & violation of any hunt

tion.

6. Entry to Refuge: Hunters are re-
quired to enter and leave the refuge from
the headquarters landing or the S5-39
landing (Loxahatchee Recreation Area).
Air-thrust boats may be launched at the
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headquarters landing only. Use of the
refuge Is limited to the hours from one
and one-half hours before sunrise to one
nour after sunset, Hunters must use the
designated routes of travel to and from
the hunting area, These routes are those
portions of Canal 40 and Canal 39
(Hillsboro Canal) immediately east and
south of the hunting area. The refuge
marsh near the headquarters and S-39
landing lying between the hunting area
and sald portions of the above canals
may also be used for travel. No hunting
{s permitted in these canals or the marsh
off-sets.

7. Firearms: Hunters must carry un-
loaded shotguns that are dismantled or
cased over the routes stated under Item 6
in traveling to and from the hunting
area,

8. Only steel shot ammunition may be
used. The possession or use of shotgun
shells with lead or other toxic shot is pro-
hibited,

9. Hunting Dogs: Hunters are permit-
ted to use dogs for the purpose of re-
trieving dead or wounded birds.

10. All Boats; For safety reasons all
boats must display a light when traveling
to and from the hunting area when
traveling in darkness. All boats operating
within the public hunting area are re-
quired to fly a flag 12’ x 12*’ ten feet
above the bottom of the boat.

11, Blinds: Only temporary blinds con-
structed of native vegetation are permit-
ted.

12, Posted Areas: The public hunting
area has been designated by red signs
with black lettering. Other signs desig-
nated closed areas.

13. Each hunter under age 18 must be
under the close supervision of an adult,
For safety reasons, the ratio should be
one adult to one juvenile but in no case
should one adult have more than two
juveniles under his/her supervision.

The provisions of this special regula-
tion supplement the regulations which
govern hunting on wildlife refuge areas
generally which are set forth in Title 50,
Code of Federal Regulations, Part 32.
The public is invited to offer suggestions
and comments at any time.,

Dated: September 8, 1977.

Haroro W. BeNSON,
Acting Regional Director,

[FR Doc.77-26766 Filed 9-14-77;8:45 aml

PART 32—HUNTING

Opcnin_g of Wassaw Island National
Wildlife Refuge, Ga., to Hunting

:cG'ENCY: Fish and Wildlife Service, In-
nor.,

ACTION: Special regulation,

SUMMARY: The Director has deter-
mined that the opening to hunting of
Wassaw Island National Wildlife Refuge
5 compatible with the objectives for
Which the area was established, will
utllize a renewable natural resource, and
will provide additional recreational op=
portunity to the public.

RULES AND IEGULATIQNS

DATES: December 7, 8, and 9, 1977.

FOR FURTHER INFORMATION CON-
TACT:

John P. Davis, Refuge Manager, Sa-
vannah National Wildlife Refuge Com-
plex, P.O, Box 4623, Savannah, Ga.
31402. Telephone 912-232-4321, ext.
415.

SUPPLEMENTARY INFORMATION:

§3232 S I regulations; big game;
for individual wildlife refuge areas.

Hunting is permitted on the Wassaw
Island National Wildlife Refuge, Ga.,
only on the areas designated as being
open to hunting. These areas comprising
2,000 acres are dellneated on maps avail-
able at the refuge headquarters and from
the office of the Regional Director, 17
Executive Park Drive, NE., Atlants, Ga.
30329. Hunting shall be in accordance
with all applicable State regulations sub-
Ject to the following conditions:

1. Entry on the refuge will not be per-
mitted more than one day in advance of
the opening date of the hunt period. Par-
ticipants will be confined to the camping
area until the moming of the first day
of the hunt period, and must be off the
Island the day following the last day of
the hunt period.

2, All camping will be at designated
areas only. Fires must be confined to the
camping area,

3. Hunters must check in at the Was-
saw Refuge Headquarters and leave their
boats at the refuge dock.

4. Only antleriess deer may be taken
the first hunt day. Deer of either sex may
be taken on other hunt days. All State
Regulations and bag limits will be en-
forced. A maximum of two deer may be
taken.

5. Hunting hours are according to
State regulations. During the periods
from 7 am. until 9:30 am. and from 3
pm. until 5:35 p.m. each day, hunters
must be on their stands. No movement
during these hours will be tolerated.

6. Each hunter under age 18 must be
under the close supervision of an adult.
For safety reasons, the ratio should be
one adult to one juvenile, but in no case
should one adult have more than two
Juveniles under his/her supervision.

7. Blazing, driving spikes, painting, ap-
plying tape, or damaging or destroying
trees and shrubbery in any manner is
prohibited. Deer stands which will dam-
age trees are not permitted.

8. All forms of litter should be placed
in trash receptacles for proper disposal.

9. Transportation is not provided to
and from the Islands or on the Islands.
Any movement after reaching Wassaw
Island must, of necessity, be by foot. You
are not allowed to leave by boat to go to
the other parts of Wassaw Island.

10. A Federal permit is required. Only
hunt participants with proper licenses
and permits will be permitted on the
refuge to hunt and camp.

11. Only rifies and shotguns 20 gauge or
larger using slugs may be used during
the gun hunt. Handguns and buckshot

46317

are prohibited. Target practice during
the gun hunt is prohibited. Weapons
must be unloaded and cased except dur-
ing the daily hunting periods,

12, Gun hunters must wear outer gar-
ments containing at least 500 square
inches of daylight fluorescent orange col-
ored material above the walstline.

14, The Wassaw Island National Wild-
life Refuge will be closed to the general
public December 6-9, 1977.

The provisions of this special regula-
tions supplement the regulations which
govern hunting on wildlife refuge areas
generally which are set forth in Title 50,
Code of Federal Regulations, Part 32.
The public is Invited to offer suggestions
and comments at any time,

Nore —The US. Fish and Wildlife Service
has determined that this document does not
contain & major proposal requiring prepara-
tion of an Economic Impact Statement un-
der Executive Order 11949 and OMB Clroular
A-107.

Dated: September 8, 1077.

Harorp W, BEnsoN,
Acting Regional Director.

[FR Doc.T7-26767 Plled 9-14-77.8:45 am |

PART 32—HUNTING

Oponln? of Yazoo National Wildlife Refuge,
Mississippi to Big Game Hunting

AGENCY': Fish and Wildlife Service, In~
terior,

ACTION: Special regulation.

SUMMARY: The Director has deter-
mined that the opening to big game
hunting of Yazoo National Wildlife Ref-
uge is compatible with the objectives for
which the area was established, will utl-
lize a renewable natural resource, and
will provide additional recreational op-
portunity to the public.

DATES: White Tail Deer (Archery):
November 1, 1977 through November 12,
1977 (Sundays excluded). White Tail
Deer (Gun) : December 26, 1977 through
December 31, 1977,

FOR FURTHER INFORMATION CON-
TACT:

James M. Dale, Refuge Manager,
Route 1, Box 286, Hollandale, Missis-
sippl 38748, telephone 601-839-2638,

SUPPLEMENTARY INFORMATION:

§ 32.32 Special regulations; big game;
for individual wildlife refuge arcas.

Deer hunting is permitted on the Ya-
200 National Wildlife Refuge, Mississippl,
in wooded areas only, including wooded
areas not designated by signs as closed to
hunting. The open areas comprising 7,-
800 acres are delineated on a map along
with special regulation sheets and are
available at the refuge headquarters and
from the office of the Regional Director,
U.S. Fish and Wildlife Service, 17 Execu-
tive Park Drive, N.E., Atlanta, Georgia
30329. Big game hunting shall be in ac-
cordance with all State regulations sub-
Ject to the following conditions:
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1. Bag limit: One deer of either sex during
the archery hunt. One buck with antlers 4
inches or longer during the gun hunt,

2. Weapons: Archery, long bows only with
broadhead arrows. Use or possession of
drugged arrows 1is prohibited. Gun—Shot-
guns, 20 gauge and larger, and centerfire
rifies .22 caliber or larger. No handguns are
permitted,

3. A refuge deer hunting permit is re-
quired. Entry of hunting ares without permit
1s prohibited. Submission of more than one
application or spplications contalning false
Information ls prohibited,

4. Firearms may not be discharged within
250 yards of residences or the rofuge hesad-
quarters, Carrying of loaded firearms in ve-
hicles and shooting from or across County
or State roads are prohibited.

RULES AND REGULATIONS

5. All deer kilied must be checked out at
refuge checking station.

6. Hunters may enter the hunting area no
earller than 1 hour before sunrise, Archery
hunters must depart the hunting area im-
mediately after sunset. Oun hunters must
depart the hunting ares no Iater than 1 hour
after sunset

7. Each hunter under age 18 must be under
the close supervision of an adult bearing &
permit, For safety reasons, the ratio should
be one adult to one juvenile. In no case
should one adult have more than two juve-
niles under his/her supervision,

The provisions of this special regula-

tion supplement the regulations which
govern big game hunting on wildlife

refuge areas generally which are set
forth in Title 50, Code of Federal Regula-
tions, Part 32, The public is invited to
offer suggestions and comments at any
time.

Nore.~The U.S. Plsh and Wildlife Service
has determined that this document does not
contain a major proposal requiring prepara-
tion of an Economlic Impact Statement under
Executive Order 11848 and OMB Circular
A-107,

Dated: September 8, 1977.

HaroLn W. Bexson,
Acting Regional Director

PR Doc.TT-26768 Filed 8-14-77,8:45 am|
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of
these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[7CFRPart981]

HANDLING OF ALMONDS GROWN IN
CALIFORNIA

Administrative Rules and Reguiations

AGENCY: Agricultural Marketing Ser-
ice, USDA.

ACTION: Proposed rule.

SUMMARY: This rule reduces the toler~
ance for inedible almonds to improve the
quality of almonds entering the market.
The rule also changes certain reporting
requirements for handlers of California
almonds by simplying procedures and
adapting reports to current needs.

DATE: Written comments to this pro-
posal must be received by September 30,
1977,

ADDRESS: Written comments should be
submitted in duplicate to the Hearing
Clerk, Room 1077, South Building, U.S.
Department of Agriculture, Washington,
D.C. 20250. All written submissions will
be made available for public inspection
at the office of the Hearing Clerk during
regular business hours,

FOR FURTHER INFORMATION CON-
TACT;

Charles R. Brader, Deputy Director,
Fruit and Vegetable Division, Agricul-
tural Marketing Service, U.S. Depart-
ment of Agriculture, Washington, D.C.
20250 (202-447-3545).

SUPPLEMENTARY INFORMATION:
Notice is given to amend Subpart—Ad-
ministrative Rules and Regulations (7
CFR 981.441-881.481; 42 FR 3159, 5341,
5677, 19371) by revising £§ 981,442, 981.-
473 and 981.474. The subpart is issued
under the marketing agreement, as
amended and Order No. 981, as amended
(7T CFR Part 981), regulating the han-
dling of almonds grown in California.
The marketing agreement and order are
collectively referred to as the “order™.
The order is effective under the Agricul-
tural Marketing Agreement Act of 1937,
as amended (7 U.S.C. 601-674). The pro-
posals are based on a unanimous rec-
ommendation of the Almond Board of
California.

Section 981.42 provides for each
handler to cause to be determined,
through the inspection agency, and at
the handler's expense, the percent of in-
edible kernels in each variety of almonds
recelved by him, and report this deter-
mination to the Board. The quantity of
inedible kernels in each variety in excess
of two percent of the kernel welight re-
celved, constitutes a weight obligation to

be accumulated In the course of process-
ing and shall be delivered to the Board,
or Board accepted crushers, feed manu-
facturers, or feeders. Section 981.42 also
authorizes the Board, with the approval
of the Secretary, to change this percent-
age for any crop year, and to establish
rules and regulations necessary and in-
cidental to the administration of this
provision, including, among other things,
that the Board for good cause may waive
portions of obligations for those handlers
not generating inedible material from
such sources as blanching or manufac-
turing. Section 981442 Iimplements
§ 98142 and specifies the manner in
which the inedible kernelwelght of al-
monds Is to be determined and methods
by which & handler can satisfy his in-
edible kernelweight obligation. It also
provides procedures for waiving a portion
of the disposition obligations of those
handlers not blanching almonds or
manufacturing almond products.

Currently, § 981.442(a) (4) requires dis-
position of the weight of inedible kernels
in excess of two percent of the kernel
weight reported to the Board. As a means
of further improving the quality of al-
monds -entering trade channels, the
Board recommended reduction of this
percentage to one and one-half percent,
Therefore, the proposal is to revise
§5 981.442 (a) (4) and (a) (6) by lowering
the percentage prescribed in each sub-
paragraph to one and one-half percent.
Section 981.442(a) (6) deals with the par-
tial waiver of a handler’s disposition ob-
ligation.

Section 981.61 provides the basis by
which volume and financial obligations
of handlers are determined. This is
known as the redetermination of kernel-
welght, This section prescribes when a
handler must file redetermination reports
and the method to be used {n calculation
of the redetermination of kernelweight.

Section 981.473 Redetermination re-
ports, elaborates on the information re-
quired under § 981.61. Currently, § 981.-
473() requires a handler to report, as
part of his redetermination report, his
undelivered sales. This is a report of all
amonds sold but not delivered, showing
the welght of such almonds and whether
they are unshelled or shelled. The Board
Indicated this information is unnecessary
for the purposes of redetermination.

However, the Board needs information
on deliveries of almonds to Board ac-
cepted crushers, feed manufacturers or
feeders for the purpose of establishing
assessment obligation. Thus, paragraph
(f) would be revised to require a handler
to report the weight of all almonds he
must deliver to such outlets to meet his
disposition obligation pursuant to § 981.42
(a). The revision would ease the burden

on a handler in paying assessments
which would subsequently be refunded.
This occurs because § 981.442(a) (5) per-
mits a handler to satisfy his disposition
obligation no later than July 30 of the
succeeding crop year in which the ob-
ligation has been incurred, but § 981.73
requires that handlers file redetermina~-
tion reports by July 15. Thus, the pro~
posal removes the need for the Board to
readjust a handler’s assessment obliga-
tion on the basis of his subsequent
deliveries of almonds to exempt outlets.
It would also enable the Board to deter-
mine its financial position at an early
date after the end of the crop year.

Section 981.474 prescribes other reports
the handler must file. These include re-
ports of shipments, export sales and
deliveries, and diversions, and intentions
to divert reserve nlmonds to non-com-
petitive outlets,

Section 981474 would be revised to
update these reports and make them
more understandable to handlers. It
would also give the Board ready access
to information it needs. In order to de~
scribe the true nature of its contents,
the proposal changes the title of that
section from “report of shipments” to
“report of shipments and commit-
ments', Also, § 981.474(a) would be re-
vised to require each handler to report
his commitments (almonds not shipped
but sold or otherwise obligated) to the
Board on ABC Form 25. These commit-
ments would be reported as domestic
contract, export contract, and noncon-
tract, and as inshell, shelled, or manu-
factured.

Section 981.474(b) pertains to the re-
poriing of export sales, This informa-
tion Is necessary in those crop years
when a handler is permitted to satisty
his reserve obligation by exporting al-
monds pursuant to § 981.67. Paragraph
(b) would be revised so that it would not
apply whenever export shipments are
included with domestc shipments in the
estimated trade demand for a crop year.
In that event, handlers would still report
expart shipments, by countries of desti-
nation on ABC Form 25 pursuant to
paragraph (a) of § 981.474.

The proposals to amend Subpart-Ad-
ministrative Rules and Regulations are
as follows:

1. Revise §981.442(a) (4) and (6) to
read as follows:

§ 981442 Quality Control.

(a) * & *

(4) Disposition obligation. The weight
of inedible kernels In excess of one and
one-half percent of the kernel weight
reported to the Board of any variety re-
ceived by a handler shall constitute his
disposition obligation, If a variety other
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than Peerless is used as bleaching stock,
the weight so used may be reported to
the Board and the disposition obligation
for that variety reduced proportionately.

(6) Partial waiver of obligations. Any
handler generating inedible kernels only
in the form of pickouts after shelling,
may petition the Board for a waiver of
the difference between this inedible
welght and his disposition obligation.
The petition will be granted only if the
handler certifies to the Secretary and
the Board that (i) he did not engage
in any blanching, cutting, chopping, or
other processing of almond kernels dur-
ing the crop year (ii) all almonds shelled
by or for him were hand-picked on belts
and the visibly inedible almonds re-
moved, and (iil) that he did not place
into trade channels any almonds with
more than one and one-half percent in-
edibles. However, no waiver shall be
granted for more than 30 percent of the
handler's Inedible disposition obliga~
tion.

2. Revise § 981.473(f) to read as fol-
lows:

§981.473 Redetermination reporis.

(f) Exempt outlet deliveries, A report
showing the quantity of almonds deliv-
ered by a handler to Board accepted
crushers, feed manufacturers, or feeders,
and-—for the purpose of establishing the
assessment obligation—the quantity of
almonds the handler must deliver to the
Board approved outlets to meet his dis-
position obligation pursuant to §981.-
42(a).

3. Revise § 981.474 to read as follows:

§ 981474 Report of shipments and com-
mitments,

(@) Each handler shall report on ABC
Form 25 the following: (1) All shipments
of almonds, inshell and shelled and by
classification (domestic, and export by
countries of destination); and (2) all
commitments (almonds not shipped, but
sold or otherwise obligated) whether do-
mestic contract, export contract, or non-
contract. If the destination of any ex-
port is unknown to the handler, he shall
have the broker/exporter furnish this
information to the Board. In support of
this report, the handler shall keep in-
volces on the shipments, or such other
documentation as may be acceptable to
the Board. The reports shall be filed with
the Board within five business days after
the close of each month of the crop year,

(b) At the time of each export sale,
each handler shall report it to the Board
on ABC Form 18 and upon delivery into
export shall report this on ABC Form 19.
If any export is not made directly by
the handler, he shall send the ABC Form
19 to the broker-exporter and request
him to make the report to the Board,
These forms shall include the number
and type of container, net welght, va-
riety and whether inshelled or shelled,
time of export and destination. In years
of minimum export prices applicable to

PROPOSED RULES

reserve almonds, ABC Form 19 shall In-
clude the grade and size, the inspection
number, the price and any
terms defining the price. Whenever ex-
port shipments are included with do-
mestic shipments in the estimated trade
demand for a crop year, this paragraph
shall not apply.
» . - L .

Dated: September 12, 1977.

CHaARLES R. Braper,
Deputy Director,
Fruit and Vegetable Division.

[FR Doc, T7-26934 Filed 0-14-77;8:45 am]

[ 7 CFR Part 989 ]

RAISINS PRODUCED FROM GRAPES
GROWN IN CALIFORNIA

Proposed Addition of Australia to the List
of Countries to Which Reserve Tonnage
Raisins May Be Exported

AGENCY: Agricultural Marketing Serv-
ice, USDA.

ACTION: Proposed rule,

SUMMARY: This notice of proposed
rulemaking invites written comments on
making Australia eligible for sales of re-
serve tonnage raisins under the Fed-
eral marketing order for California rai-
sins, This would provide raisin handlers
with another available export outlet for
reserve raisins, additional flexibility in
selling such raisins overseas, and could
facilitate exports of California raisins.
The proposal was recommended by the
Raisin Administrative Committee,

DATES: Comments must be received
prior to September 30, 1977.

ADDRESSES: Comments should be ad-
dressed to the Hearing Clerk, U.S. De-
partment of Agriculture, Room 1077,
South Building, Washington, D.C. 20250.
Two copies of all written comments
should be submitted, and they will be
available for public inspection at the
office of the Hearing Clerk during regu-
lar business hours.

FOR FURTHER INFORMATION CON-
TACT:

Charles R. Brader, Deputy Director,
Fruit and Vegetable Division, Agricul-
tural Marketing Service, U.S. Depart-
ment of Agriculture, Washington, D.C.
20250, Telephone: 202-447-3545.

SUPPLEMENTARY INFORMATION:

The proposal is to revise the list of
countries to which raisin handlers may
sell reserve raisins to permit sales to Aus-
tralia, This list in contained in § 989.221
of Subpart—Supplementary Regulations
(7 CFR 989.231), The Subpart is opera-
tive pursuant to the marketing agree-
ment, as amended, and Order No. 989, as
amended (7 CFR Part 989; 42 FR
37200), regulating the handling of raisins
produced from grapes grown in Califor-
nia (hereinafter referred to collectively
as the “order'"). The order is effective
under the Agricultural Marketing Agree-

ment Act of 1937, as amended (7 US.C,
601-674) .

Currently, all countries outside of the
Western Hemisphere except Australin
are eligible outlets for reserve raisins,
The Western Hemisphere is defined to
exclude Greenland. Rather than prepar-
ing a list containing hundreds of coun-
tries, the countries are specified by hem!-
sphere, Section 989.67(¢c) of the order
requires the Committee to review the list
of countries annually and recommend
changes as conditions warrant. It recom-
mended that Australin be made eligible
for sales of reserve raisins to provide rai-
sin handlers another available export
outlet for reserve raisins, additional flex-
ibility in selling such raisins overseas,
and to facilitate exports of California
raising,

The proposal 15 to revise § 080.221 to
read as follows:

§ 989.221 Countries to which =ale in ex-

':orl of reserve raising may be made
y handlers.

The countries to which sale in export
of reserve ralsing may be made by han-
dlers shall be all of those countries out-
side of the Western Hemisphere. For pur-
poses of this section “Western Hemi-
sphere” means the area east of the inter-
national dateline and west of 30 degrees
W. longitude but excluding all of Green-
land. All of the countries covered by this
section to which sale in export of reserve
raisins may be made shall be deemed
listed In this section for the purposes of
§ 989.67(c) .

Dated: September 12, 1977,

CuAnLESs R. BRADER,
s Deputy Director,
Fruit and Vegetable Division,

[FR Doc 77-26035 Filed $-14-77;8:45 am|

Farmers Home Administration
[7CFRPart 1822 ]
[PmHA Instruction 444.5]
RENTAL ASSISTANCE FOR LOW INCOME
TENANTS

Rural Rental Housing Loan and Grant
Policies, Procedures, and Authorizations

AGENCY: Zfarmers Home Administra-
tion, USDA.

ACTION: Proposed rule,

SUMMARY: The Farmers Home Ad-
ministration proposes to add a new Ex-
hibit F-5A and Exhibits R, R-1, R-2, R-3,
and R-4, and to revise Exhibit J-2 and
Form FmHA 444-7, which will provide
for a new Rental Assistance Program.
This action Is brought about by & need in
rural communities for additional assist-
ance to low income families and senior
citizens who cannot pay the monthly
rental rate with 25 percent of their in-
come, The intended effect is to provide
rental assistance for qualified Individuals
occupying eligible rural rental housing,
rural cooperative housing, and labor
housing projects.

DATES: Comments must be recelved
on or before October 17, 1977.

ADDRESSES: Submit written comments
to the Office of the Chief, Directives
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Management Branch, Farmers Home
Administration, U.S. Department of
Agriculture, Room 6316, South Building,
Washington, D.C. 20250. All written
comments made pursuant to this notice
will be avallable for public inspection at
the address given above during regular
business hours (8:15 a.m. to 4:45 pm.).

FOR FURTHER INFORMATION CON-
TACT:
Mr. Paul R. Conn, Director, Multiple
Family Housing Loan Division, 202-
447-7207.

SUPPLEMENTARY INFORMATION:
The Farmers Home Administration pro-
poses to add new Exhibits F-5A, R, R-1,

HOUSING ALLOWANCES FOR
UTILITIES AND OTHER PUBLIC SERVICES

R-2, R-3, and R-4 to Subpart D of Part
1822, Tite 7, Code of Federal Regula-
tions. Exhibit J-2 is revised to provide a
Project Worksheet for computing ten-
ants’ rental rates and the amount of
rental assistance. The benefits provided
by Exhibit R will supplement the benefits
available to tenants under the interest
credil program which is outlined in Ex-
hibit J to Subpart D. The objective of the
rental assistance program is to reduce
the rent paid by low income families.
As proposed, Exhibits F-5A, R, R-1,
R~-2, R-3, and R-4 are added to Subpart
D of Part 1822 and Exhibit J-2 and
Form FPmHA 444-7 are revised and read

as follows:

FalA Instruction 444,93
Exhibit F-5A
Poage 1

OF BORROWER

LOCATION AND IDENTIFICATION OF PROJECT

PART

1

Mouthly Dollor Allowances

UTILITY OR SERVICE 0-BR 1-8R 2-BR 3-BR 4-BR 5=BR

HEATING

a. Natural Gas

b. Bottle Gas

c. 01l

d., Electric

AIR CONDITIONING

COOKING

a, Natural Gas

b. Electrie

Cc. Bottle Cas

OTHER ELECTRIC LIGHTING,
REFRICERATION, ETC.

WATER HEATING

a. Natural Cas

be. Electric

€. Dottle Gas

d. 0Qil

"WATER

TRASH COLLECTION

OTHER (Specify)

PREPARED BY:

Borrower or Agent Title surucun; Date
AFPROVED BY PARMERS HOME ADMINISTRATION d
Name Title Signature Date
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FolA Tastruction 444.5
Exhibit P-5A
Page 2

HOUSING ALLOWANCES FOR UTILITIES AND OTHER SERVICES

PART IL .

BLOCK A

BLOCK B

T0: i3

Name of Tenant

ALLOWANCE FOR UTILITIES
AND SERVICES BILLED

DIRECTLY TO AND PAID BY Per
= TENANT Month
Address of Tenant
lk‘lung SRR RRtET Ry §

No. of Bedrooms

You will be billed direct for the utllity
and service charges as listed in this
PART BLOCK B, The amount in total is
the same amount as shown in your lease
which is credited toward the total
monthly rental rate for the unit you
are occupying.

Signature of Borrower or Agent

Date

Alxr Conditioning eseee
Cooldng )

WAL secscvvavnnsonne
SOWCT sscenrsansnannne
Trash Collection sesee
Other (Specify)

I

PuHA INsTRUCTION 4445, Exsmrr F-5A

INSTRUCTIONS FOR PREPARATION AND USE OF
MOUSING ALLOWANCES FOR UTILITIES AND
OTHER PUNLIC SERVICES

I. General. These are instructions for com-
pleting Exhibit F-5A for the establishment
and use of approved utility allowances for
tenants. All allowances established for the
bousing units shall be based on the average
cost of utilities and services pald by occu-
pants of similar size and type housing in the
same locality. Allowances shall not be based
on energy consumption or costs of above av-
erago or below average income families, The
objective shall be to establish allowances at
Jevels that will apply to the majority of the
families asasigned to the proper size unit,

II. Determining Allowances, A. In general,
the borrower shall to the extent possible use
Jocal sources of information on the cost of
utilities and services. The following local
gources should be contacted:

1. Electric utility suppliers.

2. Natural gas utility suppliers,

3. Water and sewer suppliers.

4. Puel oll and bottle gas suppliers.

5. Public service commissions.

6. Real estate and property management
firms. ’

7. State and local agencies Including pub-
110 housing suthorities,

B. Allowances approved by PmHA or HUD
for nearby localities with essentially the same
type of housing stock should also be ex-
amined and may be used if determined ade-
quate. In most cases fuel or utility rates
uormally will not vary appreciably in neigh-
boring communities, and where data is not
urallable in small communities, approved al-

lowanoes for larger nearby communities may
bo used.

Data from other housing projects In the
area may be used, providing the housing
units are of similar size and type and serve
comparable size familles,

C. Separate heating and cooling allowances
shall be established for the various types of
multiple family housing financed by FmHA
in the locallty for which there are significant
differences in fuel costs for the same number
of bedrooms. For example, separate allow-
anoces may be needed for duplexes, row or
townhouses, garden and low and medium rise
apartments. In addition to establishing dif-
ferent heating and allowances for
various types of structures, attention should
be given to different sllowances for water,
depending on whether tenants will have re-
sponsibilities for lawn care. .

D. The data to be solicited from the local
sources shown in paragraph II A should be
a8 close as possible In form and detail to
the format of Exhibit F-5A. If possible, all
consumption data should be obtained for
ench unit size and type. If data is svallable
only for an average unit size (2.5 bedrooms),
multiply the utilities costs for the average
unit by the following factors:

Size of unit: Factor
NO:DOIIOOM. -2 . oo cccs s inmnananmne 0.6
1 DOUROOM - oo e n b s a bt anmm T
PR T D S ———— .9
£ DOtXOOIE . ;L on s e nmmn e S e 1.1
4 DOArOOMIS. . e v nocnnnecsonsnnnsne 1.4
B DOGrOORS.cav s ncrsnnmnncasans 1.6

Example: Natural gas heating cost for av-
erage sized unit is $18 per month, The al-

lowance for a four-bedroom unit will be
14X818=825 (rounded to nearest dollar).

E. Allowances for alr conditioning shall be
established only for those projectd which are
cooled by a central air conditioning system
and for projects that are equipped with wall
or portable units s a part of the permanent
equipment.

F. The cost of gas and electricity varles
according to amounts consumed as shown
on the appropriate rate schedules of the sup-
plier. It is not possible to compute exactly
the cost of electricity for any given function
without knowing the total electrical usagoe
for & unit. However, because neither the bor-
rower nor the families know beforehand just
what will be the combination of utilities for
any unit rented, It will be necessary to ap-
proximate the allowances for each function
(e.g. heating, cooking, etc,) as follows: for
olectricity the rates used for lighting, refrig-
eration and appliances should be from the
top of the rate schedule or the higher unit
costs. Allowances for electric cooling, water
heoating and space heating and coollng should
be computed from the middle or lower steps
in the rate schedules. Similarly, allowancesa
for gas used for water heating and cooking
should be computed using rates from the top
of the rate schedule and for heating from
the lower stepa.

III. Preparation. A. Exhibit P-5A wlill be
completed in the and three coples
for each different type of unit in a project
in all instances when a “Statement of
Budget, Income, and Expense™ Is required to
be comploted. This form will establish the
allowances for all type and size units in the
project. The allowances shall be adequate for
all utilities and any authorized services
which are or will be avallable to the tenants,
except telephone and cable TV, The allow-
ances for utilities as determined In Part I
of this form will be the basis of the oper-
ating expenses used In budget preparation,
The forms will be signed by the borrower.
The original and two coples of the form will
be submitted to FmHA. Backup data and
necessary documentation should be Included
with the submission.

B. If PFmHA finds the allowances sccept-
able, the approval portion of Part I will be
completed on all coples and the original and
one copy returned to the County Supervisor.
The County Supervisor will keep a copy for
the county office file and return the original
to the borrower, The borrower will complete
Part II of the form and provide coples to
each tenant to be attached to and become &
part of the lease entered into by the bor-
rower and tenant. The form will provide the
family with the amount of allowance for
each of the utilities and services which are
to be paid by the family. If all utilities and
services are pald by the borrower, Part II
Block B of the form will show “none".

IV. Submission of Supporting Dala to Fm
HA. The applicant will submit to PFmHA ade-
quate data to justify tho utility allowance
for the project, The data will include the
following:

A. Completed Exhibit F-6A.

B. List of local sources contacted for in-
formation and coples of any data provided
by such sources.

C. Any data on allowances alrendy estab-
lished for the area.

D. Complete narrative statement and com-
putations on method used in arriving at the
allowances,
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PFROJECT WORKSHEET FOR I%TEREST CREDIT
AND RENTAL ASS ISTANCE

PART 1
Borrower Name
(18)
Case Number Location of Project
(19) (20)

Kind of Loan (Check appropriate block) (21)

B RRM D KCH D L

Plan of Operation (Chack appropriate block) (22)

Profit D Plan 1 D Flon 1 S &
Plan 11 D Plan I1 RA D Plan RA

This report is for the month of 5 ‘19

L]

In sccordance with Farmers Home Administration's formula and procedures, all
rental units are occuplied by families who have executed Form FmHA 444-8,
“Tenont Certificatfon™ and are formworkers if this is a labor housing project
or if this is a rental housing project, have incomes within the limitations
as sct forth in PmHA regulations or the project has written permission from
PmllA to rent to ineligible occupants on a temporacy basis, The ssount of
payment, overage, surcharge, credit to the payment and/or request for payment
for the loan(s) for this project is as follows:

1 2 3 “ 3 [
Paywent Loan Overage or Total Rental Asst, [No. Units
Amount Number Surcharge Payment Payment Due Ree'ing

Borrowor Rent Asst
(23) (24) (25) (26) (27) (28)

AN -f\‘i'f'd e R
O&( -\<\V \*Q(&MX >\)}\(\Q

(29)

1 certify that the statements made above and in Part Il are true to the best
of my knowledge and belief and are made in good falith,

30 £iL)
(Date) (Signature-Borrower or Borrowet's Representative

County Office
Schedule No. (32)
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FPMHA INSTRUCTION 444.5, Exstrmr J-2, Pace |
INSTRUCTIONS FOR PREPARATION

Project Worksheet for Interest Credit
and Rental Assistance

This exhibit will be used by all RRH, RCH,
and LH borrowers when making scheduled
payments to the County Office, The exhibit
is composed of two parts, Part T and Part II.
Borrowers who are obtaining neither inter-
est credit or rental assistance will complete
only Part I. Part T and Part IT will be com-
pleted by borrowers who are operating under
any plan which involves overages, surcharges
or rental sssistance. This completed exhibit
provides the borrower and FmHA with a uni-
form worksheet for preparation of the Form
FmHA 444-9, "Multiple Housing Certification
and Psyment Transmittal”. The exhibit will
be prepared by the borrower in and
one copy. The original will be signed by the
borrower and forwarded Lo the County Office,
The copy will be retained by the borrower.

The project worksheet will be completed
in accordance with the following:

(1) If more than one page of Part IT s
needed, number the pages such as 1 of 2,
201 2,

(2) Enter borrower's name. (Use the same
name as shown on the note,)

(3) Enter the month and year for which
the worksheet Is prepared. Roports should
show the status of all tenants on the first
day of each month,

(4) Enter apartment number or other
identification of the rental units,

(6) Enter size of the unit le. 0 BR (for
eficlency, 1 BR, 2 BR, ete.

(6) Enter name of tenant who is head of
the household. If unit Is leased to two or
more unrolated persons, show the surname
of each person. ( te Forms FoiHA 444
8, "Tenant Certification,” should be obtained
from each.)

(7) Enter number of persons occupying the
unit, (Note limitations contalned In Rental
Assistance Agreement).

(8) For RRH projects operating in accord-
ance with Plan II, enter the basic monthly
rental rate as determined by the budget, In-
cluding cost of all utilities for the unit
whether pald by the owner or by the tenant,
Leave blank for RRH direct loans, RRH in-
sured loans approved prior to August 1, 1968,
and LH loans.

(9) Enter market monthly rental rato as
determined by the budget, Including cost of
all utilities for the unit whether paid by the
owner or by the tenant.

(10) Enter 25 percent of the tenant's nd-
Justed monthly income,

(11) A. For Projects Operating without
Rental Assistance. 1. Por RRH projects oper-
ating in accordance with interest credit Plan
II, enter the amount the tenant Is required
to pay, including the ¢ost of all utilities for
the unit whether paild by the owner or by
the tenant. This amount will be 25 percent
of the family's adjusted monthly income but
never less than the basic rent shown in item
(8), nor more than the market rent shown in
item (9).

2. For those RRH projects operating In ac-
cordance with Plan I, all LH, direct RRH
loans and insured RRH loans approved prior
to August 1, 1068, enter the amount the ten-
ant is required to pay, Including the cost
of all utilities for the unit whether paid by
the owner or by the tenant. This amount will
be the same as in item (9).

B, For Project Operating with Rental
Asyistance. 1. For those tenants utilizing
rental assistance in RRH projects operating
in sccordance with Interest credit Plan II,
enter the amount the tenant is required to
pay, including the cost of all utilities for the
unit whether paid by the owner or by the

PROPOSED RULES

tenant. This amount will be the same as In
ftem (10). For those tenants not obtalning
rental assistance, enter the amount that the
tenant will be required to pay, including the
cost of all utilities for the unit whether paid
by the owner or by the tenant. This amount
will never be less than the basic rent shown
in item (8), nor more than the market rent
shown In item (8).

2. For all LH, direct RRH loans, and in-
sured RRH loans approved prior to August
1, 1968, enter the amount the tenant will be
required to pay, Including the cost of all
utilities for the unit whether pald by the
owner or by the tenant. For those tenants
obtaining rental assistance this amount will
bo the same as In item (10). For those ten-
ants not obtalning rental assistance this
amount will be the same as in Item (9).

C. For Plan I Profects with Ineligible Ten-
ants. For Ineligible tenants occupying a unit
in a project being operated in aocordance
with Plan I, except for a project with all
units under Section 8 Contract, the amount
of tenant’s monthly rental payment will be
120 percent of the market monthly rental for
the units as shown In item (9) regardless of
the tenants monthly income shown in item
(11).

(13) For Projects utilizing FmMHA rental
assistance payments program only.—A. Por
those RRH projects operating in accordance
with Plan II enter the amount of rental
nssistance which is the difference between
the amount shown in item (8) and item (10)
when the amount in item (10) is less than
the amount In item (8).

B. Por all LH, direct RRH, and insured
RRH loans approved prior to August 1, 1968,
entar the amount of rental assistance which
fs the difference between the amount shown
In item (9) and item (10) when the amount
in ftem (10) is less than the amount in item
(9).

(13) For projects operating in accordance
with Plan I the amount to be entered for
ineligible tenant families is 20 percent of
the market rental rate shown in ftem (98).
For projects operating in accordance wi
FPlan II, enter the difference between basic
rent, item (8), and 25 percent of the adjust-
ed monthly family Income, Item (10), when
the amount in item (10) Is greater than {tem
(8).

(14) Enter the amount of monthly utility
allowance for the unit as determined during
the budget preparation and approved by
PmHA. Indicate when tenant pays the utili-
ty by the letter T after the amount.

(18) This column will be completed only
for units utilizing PmHA rental assistant
payments program. An amount will be shown
only when a payment 18 due the tenant to
pay utilities when utilities are billed to and
pald by the tenant and the monthly utility
allowance shown in ftem (14) s greater than
the amount In item (10). The amount to en-
ter will be the difference between the amount
in Item (10) and item (14) when the
amount in item (10) is less than the amount
in item (14).

(16) For pfojects utilizing PmHA rental
assistance payments program only, enter the
sum of the amounts in item (12),

(17) Enter the sum of the amounts in
item (13).

To Complete Part I ;

(18) Enter name as it appears on the
promissory note(s).

(19) Enter case number.

(20) Enter location, include address If
need to identify the project.

(21) Check appropriate block indleating
type of loan,

(23) Check appropriate blank indicating
:ho plan under which the project is operat-
ng.

16325

(23) Enter the amortized payment on the
note a3 follows:

A. For Annual Paymet Notes—1. For LH,
RCH, and direct RRH loans and insured RRH
loans approved prior to August 1, 1968, enter
42 of the annual payment as shown on the
note,

2. For RRH and RCH loans operating in
aocordance with Interest Credit Plan II,
enter {2 of an annual payment on the note
as though the note was written with a one
percent interest rate,

B. For a Monthly Payment Notes—1, For
all projects not eligible to operate In accord-
ance with Interest Credit Plan II but which
are recelving rental assistance, enter monthly
amortized payment as shown on the note.
For all projects operuting in sccordance with
Interest Credit Plan IT, enter the amount
of the monthly payment as though the note
was written with a one percent interest rate.

(24) Enter the loan code for each loan on
the project. The top line will always be used
for the initial loan for the project.

(25) Enter overage or surcharge due, All
overages and surcharges will be shown on
the initial loan line for the project,

(26) Enter the total payment due for each
loan, This will be the sum of the amount(s)
in item (23) and (25) for the line,

(27) Enter the amount of rental assist-
ance provided as determined in Part II of
the worksheet, This 18 the amount due from
the government.

(28) Enter number of units occupied by
tenants recelving rental assistance.

(29) Enter total amount of payment being
transmitted.

(30) Enter date signed,

(31) The form must be signed by the bor-
rower or the borrower's representative,

(32) The County Office will enter the
schedule number of the Form PmHA 444-9
used to transmit the borrower's payment to
the Finance Office,

Exummr R
RENTAL ASSISTANCE PFROGRAM

I. General, The objective of the rental as-
sistance program is to reduce the rents pald
by low Income families, This exhibit sets
forth the policles and procedures and dele-
gates authority under which rental assistance
(RA) will be extended to eligible tenants
occupying eligible Rural Rental Housing
{RRH) and Rural Cooperative Housing
(RCH) projects financed by FmHA. This
exnhibit also applles to Farm Labor Housing
(LH) projects when the borrower is s
broadly-based nonprofit organization, non-
profit organization of farm-workers or &
State or local public Agency. Rental sssist-
nnce will supplement the benefits available
to tenants under the interest credit program
outlined In Exhibit J to Part 1822 Subpart D,

1. Definitions—A, Adjusted Annwal In-
come,~—This is the total planned income of
the family for the next 12 months as defined
In §1822.3(n) of Part 1822 Subpart A less 5
percent, thereof, and less an additional $300
for each minor person, excluding the hus-
band and wife, who fs & member of the
family and lives in the rental unit,

B, Adjusted Monthly Income. This is the
amount obtained by dividing the Adjusted
Annual Income by 12,

O. Eligible Tenants, Any low-income family
or senior citizen that is unable to pay the ap-
proved monthly rental rate for an eligible
PmHA RA unit within 25 percent of their ad-

Justed monthiy income and whose annual
Mdjusted Income does not exceed $10,000,

D. Bligible Projects—1. All projects, except
(8) LH loans and grants, and (b) direct RRH
loans approved prior to August 1, 1068, must
convert to Interest Credit Plan II before they
are eligible to receive rental assistance. All
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new RRH projects must also operate under
Plan II in order to recelve rental assistance,
For a borrower to have an efligible project
the loan must be:

(n) RRH insured or direct loan made %o a
brondly-based nonprofit organization, or
State or local agency or

(b) RRH insured Joan to an individual or
organization who has or will exeoute s Loan
Resolution or Loan Agreement agreeing to
operate the housing on a limited profit basis
as defined in Part 1822 Subpart D or

(¢) RCH insured or direct loan or

(d) LH loan, or an LH loan and grant com-
bination, made to a broad-based nonprofit
organization or nonprofit organimation of
farmworkers or a Stato or looal public
Agency,

2. Projects with all or a part of the units
under contract with the Department of
Housing and Urban Deévelopment (HUD) de-
veloped under the Section 8 program for new
construction or rehabilitation by either tho
dual or single track processing procedures
will not be considered an eligible project.
This exemption does not pranhibit the bor-
rower from utilizing HUD's Section 8 Hous-
ing Assistance Payments Program for existing
bousing and FPmHA rental asslstance for
other eligible families in the same project,

E. Rental Assistance. Rental assistance, as
used In this exhibit, is the difference between
25 percent of the family's adjusted monthly
income and the approved monthly rate for
the unit being occupled by the family and
further dofined as:

1. For projects operating on Interest Credit
Plan II, it Is the difference between 25 per-
cent on the family’s adjusted monthly in-
come and the basic rent for the unit,

2. For all direct RRH loans, Insured RRH
loans approved prior to August 1, 1968, and
All eligible LH loans, it is the difference be-
tween 25 percent of the family's adjusted
monthly income and the spproved market
rental rate for the unit,

¥, Approved Rental Rate, The rental rate
(baslc and/or market rent) detormined by
the budget for the project and approved by
PmHA. Rental rates will be considered ap-
proved if the budget for the year has been
approved in accordance with Part 1802 Sub-
part G and utllity allowances have been de-
termined and approved in accordance with
poaragraph VIII B of this exhibit. The rental
rate includes the amortiged principal and
interest payments, operating and malnte-
nance costs, required deposits to the re-
served account and a return on the owner's
initial investment when allowed by FPmHA
regulations. The allowance for all utilities,
except telephone and cable TV, will be in-
cluded or other public services In the operat-
ing and maintenance expenses to determine
the rental rate regardless of
whether the tenant or the owner pays
utilities,

Q. Utility Allowance. The allowance ap-
proved by PmHA to cover the cost of utilities
which are payanble directly by the families,
In the case of a project where the families
must pay directly for one or more utilities or
public services, the amount allowed for these
charges is deducted from the approved rental
rate for all tenants. (See Exhibit F-5A.)

III. ENgibility of Borrower. All borrowers
who meet the eligible project definition In
11 D of this exhibit are eligible and xre en~
couraged to utilive the rental assistance pro-
gram snd receive rental assistance psyments
on behalf of low-income tenants as provided
for ln saccordance with this exhibit. Gen-
erally, the borrower will initiate the process-
ing of a rental assistance application. A bor-
rower who does not request rental sasistance
may be petitioned by 20 percent or more of
the familles eligible for rental assistance In
un eligible project to obtain rental assistance

rental and desiring rental assistance. A copy
of the petition will be submitted % the
County Supervisor.

3. An RCH or RRH project designed and/
or primarily occuplied by low- and moderate-
income families will be limited to not more
than 20 percent of the total number of units

A project planned and
designed for a mix of senior citizen and low-
and moderate-income families will be limited
o not more than 20 percent of the total

B. Granting Exrceptions—1. State Direc-
tors Authority.——An on to the 20
percent limitation indicated In VB 1, 8 and
4 of this exhibit may be granted by the
State Director for up to 40 percent of the
units in any particulsr project (rounded to
the nearest whole number). However, the
total number of units of rental assistance
granted by the State Director including ex-
ceptions, cannot exceed the number of units
allocated to that State. Exceptions will be
granted only when units are or can be mado
nvailable and the following conditions exist:

(a) When more than 20 percent of the
units are occupled by familles who are pay-
ing more than 25 percent of their adjusted
income for rent, and such units are no Iarger
than needed to meet the family's need, or

(b) The tenants in a project that is being
aasisted ot the 20 percent level experience
» hardship as o result of an income decrease
or a rental increase and must obtalu rental
assistance to remain in the project, or

{¢) The project is being developed in an
area of extremely low income families snd

the majority of the proposed tenants will be
paying in excess of 26 percent of their In-
come for rent.,

2. National Office Authority, It the project
is being developed In an area of extremely
low famlilles and the majority of the tenants
will be paying In excess of 25 poroent of their
income for rent, the National Office may au-
thorize the State Director to grant approval
Tor a greater number of units on a case-by-
case basis for up to 100 percent of the units
to recelve rental asslstance. Such requests
will be submitted to the National Office prior
to loan approval.

C. Processing Erception Requests—1. A
request for an exception to the 20 percent
limitation will be submitted by the borrower
to the County Supervisor. The County Super-
visor will submit the request with support-
ing documentation and recommendstions to
the State Office by memorandum for ap-
proval. Included In the memorandum will
be the number and percentage of units in
excess of the 20 percent l'mit and Justifica-
tion for the approval. When Natlonal Office
authorization is required, the State Director
will request this authorization by memo-
randum and will Include (a) the borrowers
case file, (b) complete data and documents-
tion on the bousing market situation, (c)
the number of rental assistance units allo-
cated to the State, (d) number of uncom-
mitted units still avallable, and (e)
recommendations. If the borrower requests
authority to excoed the 40 percent limitation
after the loan Is approved, such requests will
not be approved until the profect is com-
pleted, and at least partially occupled and
it Is apparent that full rentup will not cccur
uniess the 40 percent limitation Is exceeded.

2. The State Director will maintain Form
PmHA 444-28, "Record of Rental Assistance
Agreements.” The record will include the
borrower's cass number, fund code, loan
number, number of units in the project,
number of units for rental assistance au-
thorized and the effective date of each agree-
ment and amendment, This Information will
be obtalned from Form PmHA 444-25 “Re-
quest for Rental Assistance Agreement”,
Form PmHA 444-26, “"Request for Obliga-
tion of Rental Assistance”, and Form PmHA
444-27, "Rental Assistance Agroemont.” Any
changes which are made In the number of
rental units assisted will be recorded in the
Record of Rental Assistance Agreements,
Exhibit R-3 may be used for keeping this
record until Porm PmHA 444-28 is avatlnble.

VI. Priority Among Eligible Families With-
in a Project Receiving Rental Assistance, The
borrower will determine priority for RA
among tenants living in s project and among
families applylng for ocoupancy In accord-
anoce with this

A. In Existing Projects—1. If the project
18 fully occupled at the time the rental as-
sistance Is granted, priority will be based on
adjusted monthly income of the families
occupying the units. The family having the
lowest adjusted monthly income will receive
the highest priority. However, no family eli-
gible to occupy a unit in the project will be
required to move from the project to allow
n family applying for a unit who has a lower
adjusted income to move o,

2. If the project has vacancies or vacancles
occur and rental assistance is avallable, pri-
ority will be given to familics already lving
in the project who are eligible for rental
assistance before any new tenants are con-
sidered. Priority for new tenants will be
based on the date of the family's application
for oecupancy. If more than one famlly ap-
plies for & unit on the samo date, the appli-
cations will be time dated. If the famlily with
the earliest date of application is unable or
does not want to accept the rental aaslstance
unit, the unit will be offered to the next
earliest application. The application of &
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family who is unuble for personal reasons or
does not want to accept a rental assistance
unit when notified, will be redated as of the
current date If the family still wishes to be
considered for cocupancy.

3. If the project has vacancies or vacan-

cles ocour and rental assistance 1s not avail-"

nble, n family eligible for rental aselstance
may accept occupancy but cannot receive
rental assistane. Such families will be con-
sidered for rental assistance in accaordance
with paragraph VI A 1. If such families elect
not to accept ococupancy because renial as-
sistance 1s not avallable, their application
for & unit will retaln its original date for
priority.

4. Tenanta receiving the benefits of rental
nssistance shall continue recelving such
benefits as long as they remain eligible ten-
ants and there Is a rental assistance agree-
ment In effect.

B. In New Projects. Appilcations for occu-~
pancy should be sccepted during the con-
struction phase of the profect, Priority will
be given based on the date of the family's
application for occupancy. If all or a percent-
ago of the units are suthorized to receive
rental assistance. such units will not be
rented to families whose adjusted annual
Income exceeds $10,000 without the written
approval of the County Supervisor. The
County Supervisor will not grant such ap-
proval until he has reviewed the borrower's
method of adver the units and has de-
termined that families eligible for rental as-
sistance are not avallable or do not desire
OOCUpADCY.

VIIL Responsidilities of Borrower in Ad-
ministering the Rental Assistance Program.
Each borrower and management agent for
each project that is to receive rental assist-
ance should fully understand the respon-
sibilities and requirements of carrying out
the program. The borrower and management
agent are the koy 1o the successful operation
of the The following guidelines
will be followed:

A. Direct rental assistance payments will
not be made to eligible tenants receiving
rental assistance except in those instances
when utilities are paid by the family and
25 percent of the family's monthly adjusted
income I5 Jess than the allowance for utill-
ties. In these cases, the borrower will pay
the family that difference upon the family
providing the borrower evidence that the
utility bills are due or have been paid. (See

VIII A, Payment of Utilities). The
borrower will maintain an accurate sccount-
ing of each tenant's utility allowance and
payments made to tenants.

B. The borrower must Initially and annu-
ally submit Form PFmHA 4448, “Tenant
Certification,” or other certification form
approved by PmHA for each tenant. The ini-
tial tenant certification will be submitted
to the FmHA County Office with the next
monthly payment following the date that
the tenant occupliea the unit, Subsequently,
tenant certifications must be obtained dur-
ing November and December and submitted
to the county office not later than December
31 of each year. The borrower or mansagement
agent will establish an adequate recordkeep-
ing system of tenant certifications 10 assure
this responsibility is carried out.

C. The Incomes by the tenants
must be verified by the borrower. Such veri-
fications may be obtained by:

PROPOSED RULES

1. The use of Form FmHA 410-5, "Request
for Verification of Employment” or verifica-
tion forms by the borrower or
other sources. Until the Form FPmHA 410-6
is rovised, it may be modified by deleting
“Farmers Home Administration” in Part I 2.
The borrower or manngement agest will tn-
sert the name and address to whom the form
i5 to be returned. Also, In the frst sen-
tence of the applicant’s statement In Part I

2. In the case of the elderly or other
persons whose income is notl from wages or
salary, by actually examining the income
checks, check stubs or other reliable data
the tenant posseases.

3. Until the Form FmHA 444-8 is revised,
the borrower will make a notation on esch
tenant certification that “the tenant's in-
come has been verified and found to be ac-
curate’. The notation will be dated and the
name of the person making it will be shown.

utllizing rontal assistance
mw&ymmmtmm 430.2,
paragraph X Rental assistance will be re-
stricted to projects with operating budgets
which have been approved by the FmHA
suuoooeammzymmu

E. The borrower participating in the rental
aasistanoce must have an FmHA op-
proved lease with the assisted family,

1. Monthly or annual leases will be exe-
cuted with each family occupying a rental
unit. The State Director may issue State

menta. The lease form for projects operating
under rental sasistance In addition o other
statements outlining the conditions of the
lease, should contain the following state-
ments:

“I noderstand and agree that the total
monthly rental payment will be & ..
(the approved rental rate) per month. Of the
total rent I will pay 8. (25 percent
of my adjusted monthly ncome) and the
balance will be pald by FmHA as lnterest
credit and/or rental assistance payments on
my behalf. If I pay any or all utilities di-
recily, (does not include telephone or cable
TV). s utility allo of 8. - wiit
be deducted from the payment due for rent,
If the utility allowance is in exooss of 25 per-
cont of my sdjusted monthly income the
leanor will pay me this exoens.

I further agree to notify the lessor of
any pormanent increase in adjusted monthly
income or change in the number of family
members living In the household. I under-
stand that should I recelve rental ssslatance
benefits to which I am not entitied that I
may be required to make restitution and I
agree Lo pay any amount of benefits received
10 which I was not entitled,

I also understand and agree that my
monthly rental payment under this lease
may be ralsed or lowered, based on changes
in family income and changes in the num-
ber and age of family members lving in my
household. The rental payment will be the
lesser of 25 percent of my adjusted monthly
income or the approved rent established for

2. Lease clauses which fall within the clas-
sifications ‘listad below shall not be in-
cluded In any lease.

16327

(n) Confession of Judgment. Prior con-
sent by tenant to any lawsuit the landlord
may bring against him in conunection with
the lease and o & Judgment in favor of the
landlord.

(b) District for Real or Other Charges,
Authorizgation to the landlord to tuke prop-
erty of the tenant and hold it as o pledge
until the tenant performs any obligation
which the landlord has determined the ten-
ant has fatled to perform.

(¢) ZExculpatory Clause. Agreement Dby
tenant not to hold the landlord or land-
lord's agents Uable for any scls or omis-
slons whetber Intentional or negligent on
the part of the landiord or the landlord's,
authorized representative or agents,

(d) Waiver of Legal Notice by Tenant
Prior o Actions for Eviction or Money
Judgments, t by tenant that the
landlord may institute suit without any no-
tice to the tenant that the sult has boen
filed.

(6) Waiver of Legal Propeedings, Au-
thorization fo the landlord to eviet the
tenant or hold or sell the tenant's posses-
sions whenever the landlord determines that
A breach or default bas occurred, without
notice to the tenant or any determination
by a court of the rights and liabillities of the

(f) Waiver of Jury Trial. Authorization to
the landlord’s lawyer to appear in court for
the tenant and to waive the tenant's right
to a trial by jury,

(8) Walver of Right to Appeal Judicial
Error in Legal Proceedings. Authorization to
the landlord’'s lawyer to walve the tenants
right to appeal on the ground of judicial
error 1o Any sult or U}e tenant's right 1o
file & sult In oqnuy prevent the execu-
tion of a ju

(h) Tenant chargcabln with Costs of Legal
Actions Regardiess of Outcome, Agrecment
by the tenant to pay attorney's fees or other
legal costs whenever the landlord decides to
take action agsinst the tenant even though
the cowt finds In favor of the tenant.
{Omisxion of such clause does not mean that
the tenant, as a part to a lawsuit, may not
be obligated to pay attorney’s fees or other
costs if he loses the suit),

3. A copy of a completed Exhibit P-5A,
“Housing Allowances for Utilities and Other
Services,” and a copy of the established rules
and regulations for the project will be pro-
vided to the tenant as attachments to the
lease.

VIII. Handling Utility Allowances and
Determining the Amount of Rent—A. Pay-
ment of Utilities —All units in projects to

for the projects must include a utility al-
lowance for all utilities (except telephone
and dnrwu for cable TV) whether pald by

or the owner, In a project where

hmod directly for the utiMties,
t. recelving the benefit of rental ns-
sistance will pay the owner as rent the dif-
ference between the established sllowance

income, If, however, the family's ndjusted
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monthly income is less than the monthly al-
lowance for utilities, the owner will pay
the tenant that difference as prescribed in
ph VII A In a project where the
owner pays all the utilities, the tenant will
pay the owner the full 25 percent of his ad-
Justed monthly income toward the approved
rent for the unit being ocoupled. For those
tenants not recelving RA that pay utliities
directly, their rent shall be reduced by the
amount allowable for such utilities,

B. Determining the Allowance ~The util-
ity allowance will be determined and re~
corded by the use of Exhibit F-5A to Part
1822 Subpart D and submitted to FPmHA
Yor approval. The dats will be analyzed by
the FmHA State Office to determine the al-
Jowances that will be permitted. The utility
allowance s to be approved on a project-by-

ject basis, If the allowances are reason-
able for the project, the Exhibit F-5A will
be approved, The allowable amounts will be
indicated in each loase agreement between
tho owner and tenant,

O. Changes in Allowances—The utility al-
lowance will be changed to reflect changes
in ocost. Normally, allowances will be ad-
Justed on an annual basis if necessary when
the owner submits & new budget for sp-
proval,

IX. Terms of the Rental Assistance Agree-
ment—A. Effective Date.—Tho effective date
of the Agreement will be the 1st day of the
month it i{s executed unless assistance Is
granted under appeal in accordance with
paragraph XII of this Exhibit; then, the ef-
feotive date will be retroactive to the first
of the month in which assistance was
denled,

B. Term~). For New Construction, The
term of the agreement shall be for & period
of twonty (20) years from the effective date
of the agreement.

2. For Existing. The term of the agree-
ment shall be for a period of five (5) years
from the effective date of the agreement,

3. Prior to the termination date of any
agroement & new Form PmHA 444-25, “Re-
quest for Rental Assistance,” may be sub-
mitted. Exhibit R-1 will be used until the
Form FmHA 444-25 Is avallable.) If a new
pgreement is consummated, it will be made
for a period not to excoed five (5) years,

X. Processing of Rental Assistance Appli-
cations~—All requests for rental assistance
will be processed in accordance with this
paragraph and may be approved by the State
Director.

A. Existing Projects—1, A borrower with
an eligible project in which there are tenants
paying in excess of 25 percent of thelr in-
come for rent is encouraged to file Form
FmHA 444-25, “Request for Rental Assist-
ance,” with the County Supervisor. A sepa-
rate Form FPmHA 444-25 will be submitted
for each project. (Exhibit R-1, “Request for
Rental Assistance,” will be used until the
Form FmHA 444-25 Is avallable.) The bor-
rower should include the following with
each request,

(a) Form FmHA 444-20, "Project Work-
sheet for Interest Credit and Rontal Assist-
ance” with columns 1 through 12 completed
for ench tenant in the project., (Exhibit J-2
will be used until the Form FmHA is avall-
nble),

(b) Approved or proposed budget for the
year with Exhibit F-5A attached.

PROPOSED RULES

2. The County Supervisor will review the
budget, Exhibit F-5A and Form FmHA 444~
25 submitted by the borrower to assure thnt
the iteams are complete and accurate. The
County Supervisor will complste Form FmHA
444-25 ang submit all data provided by the
borrower to the State Director,

B. Profjects to be Funded.—1. Applicants
requesting funding under the RRH or LH
programs planning to utilize the rental ns-
sistance program should submit a completed
Form FmHA 444-25, “"Roquest for Rental
Assistance,” to the County Supervisor when
submitting a preapplication or application
for funding.

2. The number of units of rental assistance
requested should be based on the market
data for the area, tho proposed rental rates
as reflected In o budget for the project, and
the income levels of the prospective tenants,

C. State Director Action on Requests for
Rental Assistance.—1. If the State Director
determines that rental assistance can be
granted, he will prepare Form PmHA 444-26,
“Request for Obligation of Rental Assint-
ance.” Exhibit R-4 may be used until Form
FmHA 444-20, "Request for Obligation of
Rental Assistance,” is avallable. Form FmHA
444-20 will be prepared and distributed In
accordance with the Forms Manual Insert,
The Form FmHA 444-27, "Rental Assistance
Agreement,” will not be erecuted until the
Request for Obligation of Rentual Assistance
has been returned from the Finance Office
indicating that the requested number of
units have been obligated for the project.

2. Once rental assistance has been obli-
gated by the Finance Office, the State Di-
rector will prepare an original and three
coples of Form PFmHA 444-7, “Interest
Credit and Rental Assistance Agreemont,™
and an original and two coples of Form
PmHA 444-27. The State Director will keep
one copy of the Forms In the State Office
borrower file. The original and two copies of
Porm FPmHA 444-7 and the original and one
copy or Form FmHA 444-27 will be sent to the
County Office with a covering memorandum
suthorizing the County Supervisor to exe-
cute the agreements. Both originals and
copies will be executed by thé borrower and
County Supervisor. The County Supervisor
will retaln the original of Form FPmHA 444-27
in the borrower file and the executed copy
will be given.to the borrower. The County
Supervisor will send the original of Form
PmHA 444-7 to the Pinance Office, retain a
copy in the borrowers fille and an executed
copy will be given to the borrower.

3. If rental asaistance cannot be provided,
the State Director will by letter, through the
County Supervisor, inform the borrower in
writing of the reasons,

XI. Method of Poyment of Rental Assist-
ance to Borrower.—The borrower will prépare
o separnte report for the project using Form
PmHA 444-20. (Exhibit J-2 may be used
until FPorm FmHA 444-20 is avallable). The
worksheet will be prepared and distributed
in accordance with the instructions for prep-
aration or the Forms Manual Insert. This in-
formation will be used by the County Super-
visor in preparation of Form FmHA 444-9,
“Multiple Housing Certification and Pay-
ment Transmittal.” The form must be com-
ploted in accordance with the FMI. The re-
quired payment will be transmitted with the
form to the Pinance Office. The rental assist-

ance payment to the borrower will be made
by the Finance Office within 15 working days
of recelpt of & properly completed Form
FmHA 444-9, The payment will be sent to the
County Supervisor for delivery to the bor-
rower.

XII. Rights for Appeal if Rental Astistance
is not Granted by Farmers Home Administra-
tion—A, Familles who have requested rental
assistance In writing but have been dented
such asssistance (whether in whole or In
part) either by the borrower or County Su-
pervisor are to be notified in writing of the
specific reasons why they have been denled
rental assistance. If a family has requested
rental assistance directly to the borrower In
writing, the borrower Is responsible for notl-
fying the family in writing of the reasons

why rental assistance was not made avall.
able.

B. Borrowers who have requested rental as-
sistance and are denied such assistance, in
whole or in part by the Farmers Home Ad-
ministration, will be notified In writing of
the specific rensons why such assistance was
denied. The letter Informing the borrower of
the denial will adviss the borrower that It
may appeal the decision by writing to the
Administrator,

C. The lotter Informing the family or bor-
rower of the donial of assistance and the
reasons therefor must include:

1. In case tho determination was made by
the borrower, that the decision Is subject to
appenl to the PmHA County Supervisor giv-
ing name and address,

2. In case the decision was made by the
County Supervisor, that an appeal may be
made to the State Director glving name and
address,

3, In case the deciaion was made by the
State Director, that an appeal may be made
to the Administrator giving name and nd-
dress,

4. A statement that “any appeal must be
filed within 45 days of the date of this notice
of denlal of assistance.”

D. If the State Director denles an appeal
for assistance, the borrower or family may
appeal that decision to the Administrator,
Farmers Home Administration, Washington,
D.C. 20260, The Adminlstrator upon review
of the appeal shall either afirm or reverse
the declalon,

E. If at any time, it is determined that a
borrower or o family was eligible to receive
asslstance and assistance could have been
made avallable In accordance with this ex-
nhibit, the provision of the asaistance will be
retroactive to the first of the month In which
assistance was initially denied.

F. All actions by PmHA officlnls must be
within 80 days of recelpt of an appeal.

XIII. Forms and Exhibits—Incorporated
68 & part of this regulation are exhibits R-1,
R-2, R4, F-5A, J-2, and Form FPmHA 444-7,
“Intercst Credit and Rental Asslstance
Agreement.”
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\ Ay FrHA Instruction 444.2
Secthen 1001 of Tode 15, Unitrd Sceter Code pranideg: “Wiaever, s sey mabur Exhidit R‘l
WA in e et ol Svy St et e wpr ey of Tee United Lioies b new aghy ond

Wy L el sy e, e s o0 aedeient 1wl s el tren, or P.se 1
Puhes o wes l‘h--q-l-—nn-’u-—hm-'l&-.

Lot o St o aniiy il be feed . mere e 310000

Ingeirened mut sy e Lre pesos, e belh”,

REQUEST FOR RENTAL ASSISTANCE

1. Name of Borrower

2. Adéress

3+ Location of Project

4, Total Rumber of Units in Project:

Request Is made for units of rental assistance for the above

project. .I have determined that _  families qualify for rental
assistance as identified by the attached copies of Exhibit J-2, "Profect
Worksheet on Interest credit and Reatal Assistance.," I/We therefore
request rental assistance for ___ units which represents

percent of the units in the project. The rental assistance, if

granted, will be provided as follows:

NUMBER FOR Number, Size, and Monthly Rental Rate®
Senlor Citizen O 1R 28R 3R AR SR
Families .

Rumber

Basic Rent

Mkt, Rent

Low and Moderate

Income Families Number
Basic Rent
Mkt. Rent

[E—

I/Ne cextify that the above information and attachments are true and

correct to the best of my/our knowledge and belief,

Date BORROWER :

#*Monthly rental rates Include uvtility by
allowances, SIGNATURE

State
County
Case ¢

Type Loan

For PmHA Use Only

TITLE
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PROPOSED RULES

(7) 1Insert the effective iaterest rate which is applicable to the loan.

(a) For a project with all units under Section £, the interest

rate may be reduced by I or 2 percentage points below the note
rate of ioterest in sccordance with FmRA Instruction 444.5.

(b) For a mixed project operating for profit the interest rate may

be reduced a proportionate part of 1 oc 2 percentage points in

accordance with FmilA Instruction 444.5.

The proportionate amount

of 1 or 2 percent (as appropriate) will be in direct ratio as the
number of units undar Section 8 are to the toral units in the project,

(8)

(9

(10)
(11)
(12)
(13)
(14)
(15)
(16)

Same as (3),

Insert address of borrower.
Signature of FmMA Official.

Insert title of FmMA Official.

Signature of attesting official,

Ingert date the agreement is executed.

Signature of official of organization authorized to sign,

Ingert title of official signing the agreesment.

Insert title of attesting official,

If the borrower is to receive

interast credit, this agreement should not be executed until the provisions

of Exhibit J of FmHA Instruction 444.5 are met.

In other cases the

agrecment will be executed at the sawe time Form FuMA 444-27 (Exhidbit R-2)

is execouted,

(42 US.C. 1480; delegation of authority by the Sec. of Agrl, 7 CFR 2.29; delegation of
suthority by the Asst. Sec. for Rural Development, 7 CFR 2.70.)

Nore—The FParmers Home Administration has determined that this document does not

contaln & major

preparation of an Economic Impact Statement under

proposal requiring
Executive Order 11821 and OMB Cirefllar A-107.

Dated: September 12, 1977,

James E. THORNTON,
Acting Administrator,
Farmers Home Administration.

{FR Doc.77-26747 Filed 9-14-77:8:45 um|

DEPARTMENT OF
TRANSPORTATION

Federal Aviation Administration
[ 14 CFR Part 39
| Docket No. T7-NE-16)
AIRWORTHINESS DIRECTIVES
Sikorsky S-58 Model Series Helicopters

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Notice of proposed rule-
making.

SUMMARY: This notice proposes to
amend Ajrworthiness Directive 74-15-06,
Amendment 39-1390, as amended, to re-
quire replacement of megesium tail rotor
Input and intermediate housings with
aluminum housings by February 1, 1978,
because strengthened housings are now
in production and past inspections have
not been completely successful in pre-
venting failures.

DATES: Comments must be received on
or before October 7, 1977. -

ADDRESSES: Send comments on the
proposals in duplicate to: Federal Avia-
tion Administration, Office of the Re-
glonal Counsel, New England Region,
Attention: Rules Docket No. 77-NE-186,

12 New England Executive Park, Burling~
ton, Mass. 01803.

FOR FURTHER INFORMATION CON-
TACT:

Martin Buckman, Propulsion Section
(ANE-214), Engineering and Manu-
facturing Branch, Flight Standards
Division, Federal Aviation Administra-
tion, New England Region, 12 New
England Executive Park, Burlington,
Mass. 01803; telephone 617-273-7347.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to partici-
pate in the making of the proposed rule
by submitting such written data, views,

proposals contained in this notice may
be changed in the light of comments re-
ceived. All communications will be avail-
able, both before and after the closing
date for comments, in the rules docket,
for examination by interested persons.
A report summarizing each public con-
tact with FAA personnel concerned with
this rule making will be filed in the pub-
lic regulatory docket. Persons desiring
copies of this NPRM should contact:

Docket Clerk, Office of the Reglonal Counse!
(ANE-7), Pederal Aviation Admintstration,
New England Region, 12 New England
Executive Park, Burlington, Mass. 01803,
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AD 74-15-06, Amendment 39-2447 (40
FR 56883), appeared in the FrpERaL
RecisTter on December 5, 1975, and be-
came effective on December 10, 1975. The
AD was issued to require one-time and
repetitive inspections of housings in the
tail rotor gearbox and its attaching
hardware, At the time, the input and in-
termediate housings were being rede-
signed as aluminum castings with local
reinforcement at a critically stressed
area of the intermediate housing. As the
strengthened are now in pro-
duction, and since the inspections have
not been completely successful in pre-
venting fallures, AD 74-15-08 is being
revised to require removal of magnesium
tail rotor input and intermediate hous~
Ings and replacement with the new
stronger aluminum housings.

In addition, a minor typographical
error is also corrected. A reference para-
graph D(3) has been changed to A(1).

DRAFTING INFORMATION

The principal authors of this docu-
ment are Martin Buckman, Propulsion
Section, Engineering and Manufacturing
Branch, and George L. Thompson, Office
of the Regional Counsel.

THE PROPOSED AMENDMENT

Accordingly, the Federal Aviation Ad-
ministration proposes to amend section
39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13), Amendment
39-2447 (40 FR 56883), AD T4-15-06 &s
follows:

1. Change second sentence of first
paragraph by adding “equipped with
magnesium Input and/or intermediate
housings" to read as follows:

“Applies to all S-58 model series heli-
coplers equipped with magnesium input
and/or intermediate housings."

2. Change compliance paragraph to in-
clude “magnesium® before “input and/or
intermediate housings” to read as fol-
Iows:

“Compliance required as indicated un-
less already accomplished, To preclude
possible failure of the magnesium input
and/or housings of the * * *."

3. Change paragraph 4 to read “Sec-
tion 2, paragraph A(1)” instead of “Sec~
tion 2, paragraph D(3)."

4. Change existing paragraph No. 6 to
7

5. Substitute a new paragraph 6;

6. Remove from service prior to February
I, 1978, magnestum Input and intermediate
housings, P/Ns 81635-64000-3N, 81635-84074,
51635-54000, S1635-84010, and replace with
aluminum Input and intormediate housings,
51635-64000-101 and 51635-64074-103 re-
spectively,

Nore —Sikorsky Service
58B35-25 covers this subject.
(Secs. 213(n), 601, and 603 of the Pederal
Aviation Act of 1958, as amended {40 US.C.
1354(n), 1421, and 1423) and of ssction 6(c)
of the t of Transportation Act (49
US.C. 1655(¢)).)

Nore~—The Federal Aviation Administra-
tion has determined that this document does

not contain a major proposal requiring prop-
aration of an Economic Impact Statement

Bulletin No.
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under Executive Order 11821, as amended by
Executive Order 11940, and OMB Circular A-
107.

Issued in Burlington, Mass., on August
31, 1977,
WiLLiam E. Crosey,
Acting Director,
New England Region.

[ PR D0¢.77-20621 Piled 0-14-77;8:45 am|

[14CFRPart71]
[Alrspace Docket No, 77-8W-38]

TRANSITION AREA

Proposed Designation
AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Notice of proposed rule mak-
ing.

SUMMARY : This notice proposes to des-
ignate a transition area at Mexia, Tex.,
to provide controlled airspace for air-
craft executing a proposed instrument
approach procedure to the Mexia-Lime-
stone County Airport,' using the newly
established NDB located on the airport.
Coincident with this action, the airport
will be changed from VFR to IFR,

DATES: Comments must be received by
October 17, 1977,

ADDRESSES: Send comments on the
proposal to: Chief, Airspace and Proce-
dures Branch, Air Traflic Division,
Southwest Region, Federal Aviation Ad-
ministration, P.O, Box 1689, Fort Worth,
Tex. 76101,

The official docket may be examined
at the following location: Office of the
Regional Counsel, Southwest Region,
Federal Avistion Administration, 4400
Blue Mound Road, Fort Worth, Tex.
76106.

An informal docket may be examined
at the Office of the Chief, Alrspace and
Procedures Branch, Air Traflic Division.

FOR FURTHER INFORMATION CON-
TACT:

John A, Jarrell, Airspace and Proce-
dures Branch (ASW-535), Air Traflic
Division, Southwest Region, Federal
Aviation Administration, PO. Box
1689, Fort Worth, Tex. 76101; tele-
phone 817-624-4911, extension 302,

SUPPLEMENTARY INFORMATION:
Subpart G 71.181 (42 FR 440) of FAR
Part 71 contains the description of tran-
sition areas designated to provide con-
trolled airspace for the benefit of alrcraft
conducting IFR activity, Designation of
the transition area at Mexia, Tex., will
necessitate an amendment to this sub-
part,

COMMENTS INVITED

Interested persons may submit such
written data, views, or arguments as they
may desire. Communications should be
submitted in triplicate to Chief, Alrspace
and Procedures Branch, Air Traffic Divi-
sion, Southwest Region, Federal Aviation

3 Map filed &s part of original.

PROPOSED RULES

Administration, P.O. Box 1689, Fort
Worth, Tex. 76101. All communications
recelved within 30 days after publication
of this notice in the FeprnaL REGISTER
will be considered before action is taken
on the proposed amendment, No public
hearing Is contemplated at this time, but
arrangements for informal conferences
with Federal Aviation Administration
officials may be made by contacting the
Chief, Airspace and Procedures Branch,
Any data, views, or arguments presented
during such conferences must also be
submitted in writing in accordance with
this notice In order to become part of
the record for consideration. The pro-
posal contained in this notice may be
changed in the light of comments re-
celved. All comments submitted will be
available, both before and after the clos-
ing date for comments, in the Rules
Docket for examination by Interested
persons.

Avartaenrry oF NPRM

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Chief,
Airpace and Procedures Branch, Air
Traffic Division, Southwest Region, Fed-
eral Aviation Administration, P.O. Box
1689, Fort Worth, Tex. 76101, or by call-
ing 817-624-4911, extension 302. Com-
munications must identify the notice
number of this NPRM, Persons inter-
ested In being placed on a mailing list
for future NPRMs should contact the of-
fice listed above.

TaHE PROPOSAL

The FAA is considering an amendment
to Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71)
to designate a transition area at Mexia,
Tex. The FAA believes this action will
enhance IFR operations at the Mexia-
Limestone County Alrport by providing
controlled airspace for alrcraft execut-
ing a proposed instrument approach pro-
cedure using the newy established NDB
on the airport. Subpart G of Part 71 was
republished in the FEpEraL REGISTER On
January 3, 1977 (42 FR 440) .

DRAFTING INFORMATION

The principal authors of this docu-
ment are John A. Jarrell, Airpace and
Procedures Branch, and Robert C, Nel-
son, Office of the Regional Counsel.

THE PROPOSED AMENDMENT

Accordingly, pursuant to the author-
ity delegated to me, the FAA proposes to
amend 71,181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71)
as republished (42 FR 440) by adding the
Mexia, Tex., transition area as follows:

Mzxia, TEx.

That airspace extending from 700 feet
aboye the surface within & 6.5-mile radius
of Mexia-Limestone County Airport (latitude
$1°38'20°* N., longitude 96°30'62'° W.) and
within 8.5 miles each side of the 155% bear-
ing from the NDB (latitude 31°38'18"" N,
longitude 96°30'43"" W.) extending from the
6.5 radius area to o point 12 miles southeast
of the NDB.

(Sec. 307(a), Federal Aviation Act of 1858
(40 US.C. 1348(a)); and sec. 6(c), Depart-
ment of Transportation Act (49 US.C, 1666
(c)).)

Note~The FAA has determined that this
document does not contaln a major pro-
posal requiring preparation of an Economic
Impact Statement under Executive Order
11821, as amended by Executive Order 11940,
and OMB Circular A-107.

Issued in Fort Worth, Tex,, on Sep-
tember 1, 1977.
PauL J. BAXER,
Acting Director,
Southwest Region.

|FR Doc.77-26611 Filed 0-14-77;8:45 am)

[14CFRPart91 ]

| Docket No, 135 °7; Reference Notice
No. 74-8)

TWO-WAY RADIO COMMUNICATIONS
FAILURE DURING IFR OPERATIONS

Withdrawal of Proposal for Pilots To ©ym-
mence the Approach at the Expected
Approach Clearance Time Received

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Withdrawal of notice of pro-
posed rule making.

SUMMARY: This notice withdraws No-
tice No. 74-8, that was published In the
FroeraL RecrsTer on February 26, 1974
(39 FR 74381). That notice proposed
amending the Federal Aviation Regula-
tions (FARs) to provide that a pilot fly-
ing under Instrument Flight Rules
(IFR), who loses two-way radio com-
munications after receiving a holding in-
struction and an expected approach
clearance time, must commence the ap-
proach at the expected approach clear-
ance time received. This withdrawal is
issued since the subject of two-way radio
communications fallure during IFR op-
erations will be further handled under
the Federal Aviation Administration’s
Part 91, Subpart B, Regulatory Review
Program. All prior comments received
will be considered during the Regulatory
Review Program,

EFFECTIVE DATE: September 15, 1977,

FOR FURTHER INFORMATION CON-
TACT:

Cathy Carroll, Air Traffic Raules
Branch (AAT-220), Alrspace and Alr
Traffic Rules Division, Afr Traflic
Service, Federal Aviation Administra-
tion, 800 Independence Avenue SW.,
Washington, D.C. 20591; telephone
202-426-3128.

SUPPLEMENTARY INFORMATION:
Section 91.127 of Part 81 prescribes the
flight procedures that a pilot, flying
under Instrument Flight Rules, should
follow after his two-way radio communi-
cation with Air Traffic Control (ATC)
has failed. Paragraph (¢) (4) of that sec-
tion provides, among other things, that,
if a pllot’s two-way radio communica-
tions fails after he has received holding
instructions and an expected approach
clearance time, he shall “leave the hold-
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ing fix in order to arrive over the fix from
which the approach begins as close as
possible to the expected approach clear-
ance time.”

However, current ATC procedures pro-
vide that controllers shall issue an ex-
pected approach clearance time only
where the holding fix Is itself a desig-
nated initial, intermediate, or final ap-
proach fix for the approach in use. Thus,
only one fix (1.e., a combined holding and
approach fix) is involved in situations in
which an expected approach clearance
is given. (ATC issues an expect further
clearance time where the holding fix is
not one of the fixes designated as a part
of the approach procedure In use.)

Because of this, the FAA issued No-
tice No. T4-8 proposing to amend the
rule to provide that a pilot must com-
mence the approach at the expect ap-
proach clearance time received. However,
the FAA has since issued Notice No. 77-2,
published in the Feperan REcisTEr (41
FR 14) on January 21, 1977, announcing
the initiation of its Part 91, Subpart B
Regulatory Review Program (hereafter
called ‘program’). Although the notice
invited the public to submit proposals
for consideration in the program, it
stated that FAA's earlier proposal, con-
tained in Notice No. 74-8, concerning
two-way radio communications failure
during IFR operations, would be pur-
sued to a conclusion or withdrawn out-
side the program. However, public re-
sponse to Notice No. 77-2 included pro-
posals concerning two-way radio com-
munications fallure, including issues
presented in Notice No. 74-8.

Review of these public responses to

Notice No. 77-2 indicates that the pro-
posals contained in Notice No. 74-8 may
be unnecessarily complex and that a
more effective and simpler approach to
the problem of two-way radio commu-
nications failure during IFR operations
may be achieved in a manner reflected in
the proposals submitted under the pro-
gram.

Accordingly, the FAA intends to pur-
sue the subject of two-way radio com-
munications failure during IFR opera~-
tions within the program. Thus, the sub-
ject and issues contained in Notice No.
748 are hereby consolidated with the
program.

As announced in the FEDERAL REGISTER
on July 28, 1977 (42 FR 38390), the FAA
has scheduled a program conference for
September 13-16, 1977, It will be held at
the Sheraton National Motor Hotel, Co-
lumbia Pike and Washington Boulevard,
Arlington, Va. On September 13, the con-
ference hours will extend from 9 am.
to 5 pm. and, on all other days, from
8:30 to 5 p.m. There is no admission fee
or other charge to participate in the
conference. All conference sessions will
be open on a space available basis, to all
interested persons who register to at-
tend.

DRAFTING INFORMATION

The principal authors of this docu-
ment are Cathy Carroll, Air Traffic Rules
Division, and Gloria J. Willingham, Of-
fice of the Chief Counsel.

PROPOSED RULES

THE WITHDRAWAL

For the reasons stated above, Notice

No. 74-8, published in the FeperaL REg-
1sTER on February 26, 1974 (39 FR 7431)
is hereby withdrawn, effective immedi-
ately.
(Seca. 307, 313(a) and 801, Federal Aviation
Act of 19568, as amended (49 U.S.0. §§ 1348,
1354(a) and 1421); and sec. 6(c), Depart-
ment of Transportation Act (48 US.C. § 1655
(e)).)

Nore—The Federal Aviation Administra-
tion has determined that this document does
not contain a major proposal requiring
preparation of an Economic Impact State-
ment under ‘Executive Order 11821, as
amended by Executive Order 11940, and OMB
Circular A-107.

Issued in Washington, D.C., on Sep-
tember 7, 1977.
GrLex D. TiGNER,
Acting Director,
Air Traflic Service.

[FR Doc.77~-26613 Filed 9-14-77;8:45 am

CIVIL AERONAUTICS BOARD

[ 14 CFR Part 241 ]

| EDR-335; Docket No. 30240; Dated
September 1, 1077)

AIRLINE LOBBYING COSTS
Accounting and Reporting Requirements
AGENCY:: Civil Aeronautics Board.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Aviation Consumer Ac-
tion Project (ACAP) has asked the Board
to require the airlines to report the
amount of money they spend on lobbying
and institutional advertising, and not to
permit the airlines to pass these costs on
to their passengers. This notice proposes
to amend the Board’s accounting and
reporting regulations to require the air-
lines to report all lobbying expenses in a
separate nonoperating account, thus
eliminating these expenses from the costs
on which fares and rates are based. The
ratemaking treatment of advertising ex-
penses is the subject of & separate ad-
vance notice of proposed rulemaking,
EDR-336/PSDR~50, Docket 31333.
DATES: Comments by October 14, 1977.
ADDRESSES: Comments should be sent
to Docket 30240, Docket Section, Civil
Aeronautics Board, Washington, D.C.
20428. Docket comments may be ex-
amined at the Docket Section, Civil Aero-
nautics Board, Room 711, Universal
Bullding, 1825 Connecticut Avenue, NW..
Washington, D.C,, as soon as they are
received.
FOR FURTHER INFORMATION CON-
TACT:
Richard Juhnke, Rates and Agree-
ments Division, Civil Aeronautics
Board, 1825 Connecticut Avenue, NW.,
Washington, D.C. 20428 (202-673-
5436) .

SUPPLEMENTARY INFORMATION:
ACAP represents that the certificated air
carriers spend large sums for lobbying
and Institutional advertising both on
their own and through their trade asso-
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clation, the Air Transport Association
of America (ATA). While acknowl-
edging that the ATA budget does
mot specify lobbying costs, ACAP states
that ATA minutes filed with the CAB
indicate that the majority of ATA’s ob-
jectives for 1876 would require some
changes in federal or state law, and con-
cludes from this that the bulk of the $7.47
million in annual dues collected from the
airlines is allocated to lobbying eéxpendi-
tures. ACAP concludes that the expendi-
tures made by airlines in their individual
lobbying efforts are substantial since,
even under the standards of the 1946
Lobbying Act,' the carriers admit paying
corporate officers, law firms and public
relations consultants to lobby,

Section 1002(e)(2) of the Federal
Aviation Act of 1958 provides that the
Board, In exercising its ratemaking
powers, shall consider among other fac-
tors “* * * (2) the need in the public in-
terest of adequate and efficient trans-
portation of persons and property by air
carriers at the lowest cost consistent with
the furnishing of siich service.” ACAP
argues that, in accordance with this pro-
vision, expenditures for lobbying should
not be included in the costs allowable for
ratemaking purposes, but instead, should
be classified as “nonoperating expenses.”
Part 241, Section 8(d), of the Board's
Economic Regulations (14 CFR Part
241) distinguishes between operating
and non-operating expenses as follows:

(2) Operating Expenses. (1) This primary
classification shall include expenses of a
character usually and ordinarily incurred in
the performance of air transportation-related
services * ¢ ¢,

(3) Nonoperating income and expense-net.
This primary classification (8100) shall in-
clude * * * other revenues and expenses
attributable to financing or other activities
which are extraneous to and not an Integral

part of alr transportation or its incidental
services * * ¢,

ACAP argues that lobbying is clearly
extraneous to the provision of air trans-
portation or any of its services. Accord-
ing to ACAP, expenditures in pursuit of
such goals as “defeating proposals au-
thorizing low cost charter service, cap-
turing special corporate tax benefits and
heading off regulatory reform”* further
the interests of corporation officers and
stockholders and afford no benefit what-
soever to airline customers. These ex-
penditures should not be classified as
operating expenses and thus included in
the fares charged to passengers.

ACAP sees the Board’s policy of ex-
cluding political contributions and cer-
tain legal expenses from operating ac-
counts,’ as well as statutes, regulations

1The 1946 Federal Regulation of Lobbying
Act, 2 US.C. 260, requires persons who lobby
Congress to register and file with the
Secretary of the Senate and the Clerk of the
House of Representatives. The Act has been
interpreted to cover only direct communica-
tions with members of Congress by individ-
uals or organizations whose principal pur-
pose is lobbying. ACAP's view of the scope of
lobbying activity s much broader,

* ACAP Petition, p. 5,

* ACAP Petition, p. 5, citing 14 OFR Part
241, Accounts 74, 89, 1830 and Orders 76-8-
103, 76-3-146, and 75-5-102,
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and practices of several states, the Fed-
eral Power Commission, and the Federal
Communications Commission, as further
support for its position.

The Federal Power Commission (FPC)
segregates lobbying expenses and re-
quires these expenses to be treated as
nonoperating expenses in interstate rate-
making. The uniform system of accounts

by the FPC has a classifica-
tion Account 4264 “Expenditures for
Certain Civic, Political and Related Ac-
tivities” which states:

This mccount shall include expenditures
for the purpose of influencing public opinion
with respect to the election or appointment
of public officials, referends, legisiation, or
ordinances * * * or for the of In-
fluencing the dectsions of publie officials, but
shall not include such expenditures which
are directly relsted to appesrances before

or other governmeutal bodies In
connection with the reporting utility's ex-

isting or proposed operations.t

The Federal Communications Commis-
slon (FCC) recently required certain car-
riers under its jurisdiction to disclose
lobbying expenditures for the purpose of
influencing the public to support the
Consumer Communications Reform Act.
These expenditures are defined to include
the costs of printed materials, postage,
media advertising, consultants' fees and
allocation of salaries and expenses of em-
ployees who routinely spend one hour or
more per week on legislative activities,

ACAP requests that a new nonoperat-
ing sccount, * and Legislative
Public Relations,” be defined in the
Board's Uniform System of Accounts,
and that the carriers be required to al-
locate expenses “for the purpose of in-
fluencing legislators or public opinion
with respect to federal or state legisla-
tion" * to this account. ACAP suggests
that this account be modeled after the
FPC account 426.4 and that a report

traffic operations), the cost of ad-
political action committees,

serts
that portion directly related to technical
and
and all costs related to alriine “federal

ATA has filed a response in opposition
to ACAP's petition on its own behalf and
that of certain member carriers.” ATA

*Federal Power Commission's Uniform
System of Accounts Prescribed for Public
Utilitles and Licensees Subject to the Pro-
visions of the Federal Power Act, Account
4204. (18 CFR Part 101.)

* ACAP Petition, p. 9.

«The form is attached as Appendix B,

* “Response by the Alr Transport Assocla-
tion and Certain of Its Members to the Rule-
making Petition of the Aviation Consumer
Action Project,” authorized by Alasks Alr-
1tnes, Inc., Allegheny Alrlines, Inc., American
Alrlines, Ine., Braniff Airways, Continental
Alr Lines, Inc., Delta Alr Lines, Inc., Esstern
Alr Lines, Inc., The Flying Tiger Line, Inec,
Frontier Alrlines, Inc, North Centrai Alr-

PROPOSED RULES

contends that the petition Is untimely be-
cause Congress is actively reviewing the
framework of air transportation regula-
tion, and could seon undercut the regu-
Iatory assumptions of the proposed rule-
making proceeding. ATA further argues
that lobbying, airline advertising in gen-
eral, and joint advertising by ATA are
ordinary and necessary business expenses
for tax purposes, and the Board there-
fore must consider them “expenses of a
character usually and ordinarily in-
curred” in providing air transportation
under section 1002(e) (5) of the Act, e,
operating expenses. Finally, according to
ATA, there is no parailel to be drawn In
this entire matter between public utility
:ieeul.atlm and air transportation regula-
on.

The Board is aware of the increasing
public attention being focused on the
amounts expended by various industries
in attempts to Influence legislation of in-
terest to them, We have also noted the
steps taken by other Federal regulatory
bodies, particularly the Federal Power
Commission, to require the disclosure of
lobbying expenses. In light of this in-
creasing public concern and in response
to ACAP's petition for rulemaking re-
questing relfef in this area, we have de-
cided to propose an amendment to the
Board's accounting and reporting re-
quirements which would require the cer-
tificated air carriers to allocate all ex-
penditures related to lobbying activity
to a new nonoperating account, thus ex~
cluding these expenditures from the
costs allowable for ratemaking purposes.
We have decided to consider the issue of
the ratemaking treatment of advertising
expenses in a separate advance notice of
proposed rulemaking.

The Board is of the tentative view
that the costs of advancing corporate
interests should be borne by stockhold-
ers and not by airline passengers and
shippers. Although these expenses may
in fact be ordinary and necessary busi-

such expenses for ratemaking purposes.

lines, Inc., Northwest Alrlines, Inc., Pan
American World Afrways, Ioe., Pledmont
Aviation, Inc,, Ozark Alr Lines, Inc., South-
ern Alrways, Inc., Texas International Alr-
lines, Inc., Trans World Afrltnes, Inc., United
Alr Lines, Inc,, Western Alr Lines, Inc., and
Wien Alr Alaska, Inc.

5 On February 4, 1977 ACAP filed a Motion
for Leave to File an Otherwise Unauthorized
Documens, Reply by Aviation Consumer Ac~
tion Project to Clarlfy the Record. ACAP
argues that ATA distorted certain features
of the rulo requested by ACAP in its re-
sponse to the ACAP petition for rulemaking,
and that clarification 15 necessary to elimi-
nnte confusion. On its own bebalf and that
of certain member carriers ATA has filed n
Motlon for Leave to PFlle an Otherwise Un-
suthorized Document, Opposition to ACAP
Motion and the fiiing of the Reply on the
grounds that the Reply nelther clarifies nor
adds anything new to pleadings already
before the Board. We have decided to grant
both motions to file otherwise unauthorized
documents and have considered both ATA's
Reply and ACAP's Opposition In declding (o
issue a notice of proposed rulemaking,

In the “Domestic Passenger Fare Inves-
tigation™ the Board affirmed its right to
establish ratemaking standards for de-
terming the revenue needed for the pro-
vision of adequate and efficient service
under section 1002(e). The application
of these standards results in the disal-
lowance of certain expenses incurred by
the airlines in the course of conducting
ordinary operations.

We propose to establish a new objec-
tive nonoperating Account 89.2 “Lobby-
ing"” to include all costs expended for the
purpose of influencing legislators and/or
public opinfon with respect to the elec-
tion or appointment of public officials,
referenda, legislation, or ordinances
(either with respect to the possible adop-
tion of new or repeal or modification of
existing referends, legisiation, or ordi-
nances) ; or for the purpose of influenc-
ing the decisions of public officials, with
the exception of costs directly related to
appearances before regulatory or other
governmental bodies in connection with
the air carrier's existing or proposed op-
erations. We are also proposing to
amend the reporting instructions of Ac-
count 64 “Memberships™ to exclude from
this account that portion of membership
dues and related special assessments de-
fined as lobbying expenses.

At the present time, all certificated air
carriers are required to file with the
Board an annual Schedule G-43, “Com-
pensation and Expenses of Persons and
Firms (Other than Directors, Officers
and Employees) Earning $20,000 or More
During the Calendar Year, which re-
quires that air carrier payments which
exceed in aggregate $20,000 during the
calendar year be reported on schedule
G-43. A review of these filings desclosed
that carriers have not been reporting
trade association dues on schedule G-43.
Nor have they been reporting on sched-
ule G-43 memberships in other organiza-
tions, such as chambers of commerce,
when the aggregate calendar year ex-
penditures exceed $20,000. In order to
close this gap we are proposing to amend
the reporting instructions of schedule
G-43 to clarify that all memberships
charged to Account 64 “Memberships’
and Account 89.2 “Lobbying’ should be
separtely reported on schedule G-43
when the aggregate calendar year ex-
peénditures exceed $20.000.

We agree with ACAP that the estab-
lishment of an account for lobbying ex-
penses requires a clear definition of the
specific activities which the terms lobby-
ing and legislative activity encompass,
as well as a precise definition of the costs
related to these activities. A standard
form which may be used for carrier
analysis of these costs is attached as
Appendix C. Carrier completion of this
form for domestic operations for the cal-
endar vear 1976 will help the Board to
refine the definitions before taking final
action on the proposed rule. We recog-
nize that there may be problems as-
gociated with allocating certain expenses
between lobbying activities at the legis-
lative level and activities at the regula-
tory level. However, we expect comments
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in response to this notice to suggest rea-
sonable means for minimizing the ad-
ministrative problems inherent in any
allocation process. We also Invite sug-
gestions and discussions of feasible meth-
ods for allocating various lump sum
payments, such as ATA membership
dues, other ATA assessments, and out~-
side counsel fees, between lobbying and
other activitles, The Board is particu-
larly Interested in developing a practi-
cable mechanism for determining the

PROPOSED RULES

proportions of carrier payments to ATA
which are related to expenditures for
lobbying activity, and should, therefore,
be allocated to a nonoperating acedunt.

Prorosen Rure

It Is proposed to amend Part 241 of
the Economic Regulations (14 CFR Part
241) as follows:

1. Amend Section 7.—Chart of Profit
and Loss Accounts, to read (n pertinent
part as follows:

SeorioN T.—Chart of profit and loss accounts

Objective clasification of profit and loss slements

Funetional or financlal sctivity
to which applicable (00)

Group I Group 1T Group 111
oarriers earriers eartan
- L - - . »
8 Other perating and exp net:
$0.0 lncomse from noutransport vantures 81 81 81
.8 U vt lon adjustment—oredit, 2 81 £1 51
88.8 - Dividand ineone. o0 L e S1 81 81
88,3 Net unrealized ar loss on marketable equity seotsrithes 81 s 81
:j Net realized nd or loss on mu:;l::::m iy sectritios. ... .. .. g} 2{ g:
Capital an pers | (S R
88,6 Capital galns and I0ses—o0ter. ..o oeee oo iries g1 81 51
88.7 Unapplied eash discounts, ... .. ..... Kl 81 51
839 Other perating crodits. .. 81 81 &1
n.} Intercompany tranmection adjustment-—~debi g} :: :}
05 Ot laiisiors BosoDa R R oo o2 i & b

- - -
Section 12 [Amended]

2. Amend Section 12—Objective Classi-
fication—Operating Revenues and Ex-
penses, by revising account 64 to read as
follows:

64 Moemberships,

Record here the cost of membership
dues in trade associations, chambers of
commerce, or other business associations
and organizations together with related
special assessments. That portion of
membership dues and related special as-
sessments defined as lobbying expenses
shall not be charged to this account but
to nonoperating income and expense ac-
count 89.2 Lobbying.

- -

Section 14 [Amended]
3. Amend Section 14—Objective Classi-
fication—Nonoperating Income and Ex-
pense to add a new subaccount for lobby-
ing costs by revising account 89 to read
as follows:
89 Miscellaneous Nonoperating Debits,
(8) Record here all debits of a non-
operating character not provided for
otherwise, such as fines or penalties im-
posed by governmental authorities: costs
related to property held for future use:
donations for charitable, socfal or com-
munity welfare purposes; costs of lobby-
Ing; losses on reacquired and retired or
resold debt securities of the air carrier;
losses on uncollectible nonoperating re-
celvables or accruals for uncollectible
nonoperating receivables; and intercom-
pany debt adjustments. This account
shall be charged with amortization of
amounts carried In balance sheet ac-
count 1870 Property Acquisition Adjust-

ment, unless otherwise approved or di-
rected by the Civil Aeronautics Board.

(b) This account shall be subdivided
as follows by all air carrier groups:

89.1 Intercompany Transaction Adjust-
ment-Debi¢, Record here all intercompany
debits for any differences between amounts
at which transactions botween the alr carrler
and Its nontransport divisions or sasoclated
companies are Initially recorded and are to be
sottled as provided under section 2-18.

80.2 Lobbying. Record here all direct and
indireot expenditures for the purpose of in-
fluencing legisiators and/or publls opinjon
with respect to the election or appoiutment
of public officials, referends, legisiation, or
ordinances (olther with respect to the possi-
ble adoption of new or repeal or modification
of existing reforends, ,leglslation, or ordi-
nances); or for the purpose of influencing
the decisions of public officials; however, ex-
penditures which are directly related to ap-
pearances before regulstory or other govern-
mental bodies in connection with the air
carrier's existing or proposed operations shall
not be recorded In this acoount but shall be
recorded in thelr respective objective ac-
counts,

89.9 Other. Record here all other miscel-
laneous nonoperating debits not Included in
subaccounts 89.1 Intercompany Transaction
Adjustment-Debit and 89.2 Lobbying, _

Section 26 [Amended]

4. Amend Section 26—General Cor-
porate Elements, by revising paragraph
(d) of schedule G-43 to read as follows:

Schedule G-43—Compensation and
Ezpenses of Persons and Firms (Other
than Directors, Officers and Employees)
Earning $20,000 or More During the
Calendar Year,

(d) Compensation and expenses to be
reported In this schedule shall include

fees, retainers, gifts, commissions, con-
tributions, allowances for expenses or
any form of payments or accruals
amounting in the aggregate to $20,000

16341

or more during the year. In addition to
expense reimbursements pald or to be
paid directly to the recipients reflected in
column 1, this schedule shall include ex-
penses incurred by the persons or firms
named in column 1 which have been paid
or are to be paid directly to vendors by
the air carrier. Expenses to be reported
in this schedule shall encompass pay-
ments and accruals such as for legal,
medical, engineering, memberships, lob-
bying, trade associations, advertising,
accounting, statistical, educational, or
charitable purposes, but shall exclude B
payments and accruals for services which
both as to their nature and amount may
reasonably be regarded as ordinarily
connected with the routine physical op-~
eration or maintenance of an air carrier,
such as payments and accruals for rent
of buildings or property, for heat, light,
power, telegraph and telephone or, as
applicable, payments or amounts to be
paid to other carriers for interchange of
equipment or settlement of interline
traflic balances,

Section 36 [Amended

5. Amend Section 36—General Corpo-
rate Elements, by revising paragraph (d)
of schedule G-43 to read as follows:

Schedule G-43—Compensation and
Ezxpenses of Persons and Firms (Other
than Directors, Officers and Employees)
Earning $20,000 or More During the
Calendar Year,

(d) Compensation and expenses to be
reported in this schedule shall include
fees, retainers, gifts, commissions, con-
tributions, allowances for expenses or
any form of payments or aceruals
amounting in the aggregate to $20,000 or
more during the year. In addition to ex-
pense reimbursements paid or to be paid
directly to the recipients reflected in
column 1, this schedule shall include ex-
penses incurred by the persons or firms
named in column 1 which have been paid
or are to be paid directly to véndors by
the air carrier. Expenses to be reported
In this schedule shall encompass pay-
ments and accruals such as for legal,
medical, engineering, memberships, lob-
bying, trade associations, advertising,
accounting, statistical, educationnl, or
charitable purposes, but shall exclude
payments and accruals for services which
both as to their nature and amount may
reasonably be regarded as ordinarily
connected with the routine physical op~
eration or maintenance of an air carrier,
such as payments and aceruals for rent
of bulldings or property, for heat, light,
power, telegraph and telephone or, as
applicable, payments or amounts to be
pald to other carriers for interchange of
equipment or settlement of interline
traffic balances.

6. Amend CAB Form 41 schedule P-3
to reflect the foregoing changes and at-
tached hereto as Appendix A and made
a part hereof,

REQUEST ron COMMENTS

Interested persons may take part in
this rulemaking by submitting 20 copies
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of written data, views, or arguments on
the subjects discussed. All relevant ma-
tertnl received by the dates shown at the
beginning of this notice will be consid-
ered by the Board before taking final
action on the proposed rules.

Individual members of the general pub-
lic who wish to express their interest
as consumers by informally taking part
in this proceeding may do so by submit-

Docket Section, without having to file
additional copies.

(Secs. 204, 403, 404, 407 and 1002, Federal
Aviation Act of 1058, as mmended; 73 Siat.
743, 758, 700, 706, and 788, as amended (49
U.S8.C. 1324, 1373, 1374, 1377, 1482; and &
U.8.C. 552))

By the Civil Aeronautics Board.
Pavyirris T. EA¥LOR,

ting comments in letter form to the Secretary.
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Appendix D
Page 1 of 2 pages

FROCEDURLS 10 BE FULLAVED IN KEPORTING

COST8 INCURRED IN SULTORY OF TME PROPUSLY
CONGUMER COMNUNICATIONS RELORT ACT

All Identiitable expenditures for the purpyse of Influencing the
public Lo Buppert the Conswmor Cosmunications Reforts Act shall Lo charged
Lo account 323, MMiscollancous Yncome Chargee,V and shall be reported.
Such .expenditures Inelude:

(a) Costy of [&cpnring and printing statements or panplilets

addressing the Consumer Communleations Refurm Act
uwrging shiarcowncrs, coployces or custuars Lo suppure
the leglslation.

(b) Postage o distribution costs when such material is

mailed or otlicrwise distributed as communication to
sharcowners, esployecs or customers.
Ce) Costs for media advertising, meetings, speeches or fees
to consultants for promoting the Consumer Communications
Reform Act.

€d) Salorics, travel and other expenses of employces who
prepare, distribute or promulgate materfal to promote
the Consumer Cormunicutions Reform Act through sharc-
owners, cmployecs, customers or the public In gonoral.

(e) Salortes, travel and bther expenses of cmployees who,

while not assigned solely to this program, incur such
cexpenses on behalf of Ift.

If portions of any publizhedor printed materisl are devoted to
the above activitivs, where such proportion ks 10% or more of the content
of the materisl, the appropriate share of the cosrs shall be Identified
and reported.

Sulary cosls shall be fdentificd and accounted for in those

cases vhere an average of one hour or more weckly is routinely devoted

Appendix B

2

Page 2 of 2 pages

Lo such offorte;, or in the cane.of tand Adtivitien, whvnover any
$udividual einjedoges duvotey o8 mocl as Livell P o ony bi-w visly
period iy guch offorts.. In the case of cmpleyon growpe wactings denigacd
LU proisote the legislation, the galacios snd/far supes of oll o wploycas

shiall be allocuted Were Any such mocting Lo of 1/2 bouc or more I
duration,

Ihe reports shall also include the costs of preparing testimony
and tostifying before legislative bodics In connection with the Consuaer
Communications Reform Act,

Items of a strictly informative character, such as roports of

the status of the loglslation, are not Tequired to be rcported.
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Appendix C
Page 2 of 2 pages

Notes to Analysis of Costa

1. Cost to:

Prepare this
- Report

Divect Labor §
Data Processing $
Prioting/Copying $
Overhead §

Screen this data
on a recurring banis

$
$
$
$

[FR Doe¢.T7-26721 Filed 9-14-77:8:45 am]

[ 14 CFR Parts 241,399 ]

| EDR-336/PSDR-50; Docket No, 31333;
Dated: September 1, 1977)

CERTIFICATED AIR CARRIERS

Appropriate Treatment of Advertising
Expenses for Ratemaking Purposes
AGENCY: Civil Aeronautics Board.

ACTION: Advance notice of proposed
rulemaking.
SUMMARY: The Aviation Consumer
Action Project (ACAP) had asked the
Board to require the airlines to report
the amount of money they spend on lob-
bying and institutional advertising, and
not to permit the airlines to pass these
costs on to their passengers. This ad-
vance notice affords the Board the op-
portunity to seek comments on the ap-
propriate treatment of advertising ex-
penses for ratemaking purposes. The
Bonard is also issuing & notice of proposed
rulemaking, EDR-335, Docket 30240, to
require the airlines to report all lobby-
ing expenses in a separate nonoperating
account.

DATES: Comments by October 14, 1977,

ADDRESSES: Comments should be sent
to Docket 31333, Docket Section, Civil
Acronautics Board, Washington, D.C,
20428. Docket comments may be ex-
amined at the Docket Section, Clvil Aero-
nautics Board, Room 711, Universal
Building, 1825 Connecticut Avenue, NW.,
Washington, D.C., as soon as they are re-

FOR FURTHER INFORMATION CON-
TACT: _

Richard Juhnke, Rates and Agree-

ments Division, Civil Aeronautics

Board, 1825 Connecticut Avenue NW.,

g;;lungton. DC. 20428 (202-673-
).

SUPPLEMENTARY INFORMATION:
The Aviation Consumer Action Project
(ACAP) has petitioned the Board to
issue rules which would require the cer-
tificated air carriers to disclose and to
classify as nonoperating expenses all
sums directly or indirectly expended for
lobbying and institutional advertising.
In a notice of rulemaking proposing to
amend the Board's accounting regula-

tions to provide the relief requested by
ACAP with respect to lobbying expenses,
we noted that the Board wanted to ex-
plore further the appropriate treatment
of advertising expenses for ratemaking
purposes, We are therefore granting
ACAP's petition with respect to institu-
tional advertising in the form of an ad-
vance notice of proposed rulemaking, in
order to afford the Board the opportunity
to receive comments and additional in-
formation and proposals prior to formu-
lating a specific proposed rule.

ACAP argues that institutional adver-
tising is a lobbying activity and thus ex-
penditures for this type of advertising
should be eliminated from the costs al-
lowable for ratemaking purposes. ACAP
defines institutional advertising as ad-
vertising which is designed “to create,
enhance, or sustain an airline’s image or
goodwill in regard to the general public
or its customers.” ' ACAP contrasts this
with information advertising which is
designed to attract passengers by telling
them about schedules, prices and other
airline services. ACAP contends that all
advertising by the air carriers” trade as-
sociation, the Alr Transport Association
of America (ATA), is institutional ad-
vertising.

ACAP see support for its position.in
the fact that public utility commissions
in eight states have prohibited or re-
stricted promotional and institutional
advertising” ACAP notes that in disal-
lowing the cost of promotional, com-
munity affairs, and image advertising
the Arkansas Public Utility Commission
declared:

It Is the opinlon of this Commission that
thosa expenditures nre made for purposes
which offer no direct beneflt to the rate-
payer. They will, thorefore, be removed as
expense ltems in the operating income state-
ment submitted.*

VACAP Petition, p. 4, citing Conneotlcut
Public Act No. 75-688. b

¥ Arkansas, California, Connecticut, Indi-
ana, Town, Michigan, South Carolina, Wash-
ington. ACAP Petition, p. 7, ctting The Power
Line, June/July 1078, Environmental Action
Foundation, Washington, D.C., p. 4.

TACAP Petition, p. 7, citing Order of the
Arkansas Public Service Commission, Dockot
No. U-2640, April 21, 1076, p. 28.
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ATA has filed a response in opposition
to ACAP’s petition on its own behall
and that of certain member carriers.'
ATA contends that the treatment af-
forded advertising expenses by state
public utility commission is in no way
relevant here since the airline industry,
in contrast to public utility companies,
is not guaranteed a rate of return and
is characterized by intra-industry and
intermodal competition.

We find that the concept of institu-
tional advertising is not well developed
in ACAP’s petition, nor does ACAP's ma-
terial indicate its regular use. We have
particular difficulty with institutional
advertising as defined by ACAP, insofar
as this definition does not provide a clear
get of criteria for distinguishing between
institutional and informational adver-
tising. The series of ATA advertisements
which ACAP offers as an example of in-
stitutional advertising provides an ex-
cellent example of how difficult it can be
to make this distinction. Some of these
advertisements could reasonably be
characterized as “modal.” Since it ap-
pears that ACAP would characterize ad-
vertising which attempts to divert pas-
sengers from one air carrier to another
as informational, it would follow that
advertising which seeks to generate air
traffic by diverting passengers from
other modes should not be considered
institutional sdvertising.

Formulation of a proposed rule would
require a clear definition of institutional
advertising. Carriers may complete the
attached form for the analysis of adver-
tising expenses, Appendix A, to assist the
Board in this regard. The instructions
for completing this form include defi-
nitions for informational, promotional
and institutional advertising in order to
insure comparability of data among car-
riers. These definitions are by no means
final, however, and we expect the re-
sponse to this advance notice to include
suggestions for refinements.

As a practical matter, any regulation

the separate disclosure of ex-
penditures for institutional advertising
could be difficult to administer, since any
classification of advertising expenses ac-
cording to type would be somewhat
judgmental, even if the various types of
advertising are clearly defined. In light
of this, we have decided to seek com-
ments and additional information before

«“Response by the Air Transport Assocla-
tion and Certain of Its Members to the
Rulemaking Petition of the Aviation Con-
sumer Action Project,” authorized by
Alasks Alrlines, Inc,, Allegheny Alrlines, Inc.,
American Afrlines, Inc., Braniff Alrways, Inc,,
Continental Afr Lines, Inc., Delta Air Lines,
Ine., Eastern Air Lines, Inc, The Fiying
Tiger Line Ine, Frontier Alrlines, Inc., Ha~
waltan Airlines, Inc, Hughes Alrwest, Na-
tional Alrlines, Inc,, North Central Alrlines,
Ine., Northwest Alrlines, Inc., Pan American
World Alrways, Inc, Pledmont Aviation,
Inc., Ozark Air Lines, Inc, Southern Airways,
Inc., Texas International Airlines, Inc,
Trans World Alrlines, Inc., United Alr Lines,
Inc., Western Air Lines, Inc, and Wien Alr
Alsska, Inc,

taking any action to require the exclusion
of Institutional advertising expenses
from the costs allowable for ratemaking

purposes.

The Board also intends to consider a
broader approach to the ratemaking
treatment of advertising costs by explor-
ing the desirability of establishing a rate-
making standard for these expenses.' The
Board currently determines the reason-
ableness of the passenger fare level on
the basis of costs which refiect the ap-
plication of ratemaking standards such
as the 55.0 percent load-factor standard
and seating configuration standards. A
ratemaking standard for advertising ex-
pense would be designed to ensure that
the users of air transportation are not
burdened by advertising costs in excess of
what is required to Inform airline cus-
tomers of prices and services and to allow
the carriers to operate effectively in &
competitive environment, We invite com-
ments on the desirability of establishing
a ratemaking standard for advertising
expenses as an alternative to requiring
the disclosure of institutional advertising
expenses in a nonoperating account.

In sum, the Board expects comments
in response to this advance notice to:
(1) Define institutional advertising and
discuss the extent to which this type of
advertising should be considered a lobby-
ing activity; (2) discuss whether insti-
tutional advertising expense should be
treated as a non-operating expense and
thus excluded from costs for ratemaking
purposes; (3) discuss the merits of es-
tablishing a ratemaking standard for
advertising expenses; and (4) the prob-
lems involved in deciding how much ad-
vertising is desirable, particularly in light
of the fact that advertising and pro-
motion are necessary if there is to be
effective competition and for the intro-
duction of new routes and experimenta-
tion with new rates and fares.

Interested persons may take part in
this rulemaking by submitting 20 copies
of written data, views, or arguments on
the subject discussed. All relevant ma-
terial received by the dates shown at the
beginning of this notice will be con-
sidered by the Board before taking final
action on the proposed rules.

Individual members of the general

public who wish to express their interest
as consumers by informally taking part
in this proceeding may do so by sub-
mitting comments in letter form in the
Docket Section, without having to file
additional coples.
(Secs. 204, 403, 404, 407, 1002, Federal Avin-
tion Act of 1058, as amended; 72 Stat. 743,
758, 760, 766, 788, us amended (49 U.S.C. 1324,
1272, 1374, 1877, 1482; 5 U.S.C. 5562).)

By the Civil Aeronautics Board.

Puyrus T, KAYLOR,
Secretary.

* For example, advertising expenses allow-
able for ratemaking purposes could be
limited to & standard percentage of revenues.
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Appendix A
Page 2 of 2 pages

Definition of Terms for Use Only

on this Appendix

INSTITUTIONAL ADVERTISING = public communications of all kinds designed
to create, enhance, or sustain an airline's corporate image or goodwill
as viewed by the general public or its customers.

IHFORMATIONAL ADVERTISING - public communications desigoned to inform
passengers or shippers about flight times, prices, or other services

offered by the airline.

PROMOTIONAL ADVERTISING = public communications

designed to attract

passengers or shippers from other air carriers or modes of travel

to the advertising carrier.

Notes to Analysis of Costs

Cost tos

Prepare this
Report

Direct Labor
Data Processing
Printing/Copying

Overhead

Screen this data
on a recurring basis

[FR Doc.77-20720 Piled §-14-77;8:45 am]

TENNESSEE VALLEY AUTHORITY
[ 18 CFR Part 304 ]

STRUCTURES ON TENNESSEE RIVER
SYSTEM

Amendments to Regulations Governing
Approval of Construction and Regulation

AGENCY: Tennessee Valley Authority
(TVA) .,

ACTION: Proposed rule.

SUMMARY: This proposed rule pre-
scribes changes in the existing regula-
tions governing approval of construc-
tion and the regulation of structures
which affect or would affect navigation,
flood control or public lands or reserva~
tions along or in the Tennessee River
or its tributaries. Most of the amend-
ments are designed only to ¢larify or up-
date the existing regulations in light of
new circumstances, but several would re-
sult in changes in the scope or effect of
the present regulations.
PROPOSED EFFECTIVE DATE: Janu-
ary 1, 1978,
FOR FURTHER INFORMATION CON-
TACT:

John S. Rozek, Director of Property

and Services, 109 West Cumberland

Building, Knoxville, Tenn. 37902 (615~
632-3151).

SUPPLEMENTARY INFORMATION:
The first of the substantive changes
occurs in §304.101, under which the

Board currently reserves to itself the
determination of all applications for
structures or activities which may result

in any “discharge” into “navigable
waters” of the United States, as those
terms are defined in the Federal Water
Pollution Control Act Amendments of
1972 (FWPCA). The only exceptions to
this reservation are applications which
{nvolve marine toilets, Under the pro-
posed § 304.101, authority to approve or
disapprove all applications will be dele-
gated to TVA's Director of Property and
Services.

A second change is the addition of a
new subsection (¢) to § 304.103 in order
to make it explicit that each flotation de-
vice subject to the regulations must be
firmly affixed to the structure it sup-
ports with materials capable of with-
standing prolonged exposure to wave
wash and weather conditions. If this is
not done, individual flotation devices
will escape, causing a navigation hazard
to vessels on TVA reservolrs.

Another alteration contained in the
proposed amendments concerns § 304.108
(¢}, which currently provides that plans
for fixed boathouses, plers, and docks will
not be approved if they include toilets,
living or sleeping quarters, or enclosed
spaces with floor area in excess of 25
square feet, Floating boathouses are
similarly restricted by the terms of
§ 304.204. In order to make coverage
complete, the scope of this prohibition
will be expanded to cover floats, rafts,
and all other structures subject to ap-
proval under section 26a except those
structures which are subject to section
26a only because they are located upon
land subject to TVA flowage easements
as provided In § 304.109. At the same
time the present authority of the Di-

rector to modify these restrictions for
piers and docks which are a part of pub-
lic or commercial recreation facilities is
to be expanded to any structure, not just
piers and docks, and to any public or
comercial facility, not just recreational
ones.

In the course of reorganizing § 304.100
for greater clarity and simplicity, it was
redrafted to apply to flowage easements
on all TVA reservoirs instead of Fort
Loudoun and Douglas Reservoirs only.
Experience has shown that, although to
a lesser extent, problems do occur on the
flowage easements for the other reser-
voilrs and this change will provide uni-
form application and facilitate a more
complete implementation of TVA's
policies of flood damage prevention and
water pollution control. The special pro-
vision under which the Director could
exempt certain structures from the ef-
fect of the section if he determined that
they were not subject to serious damage
from flooding has been deleted. The pro-
vision was of little benefit to applicants
because in order to determine the poten-
tial for flood damage the Director needs

1y as much information from them

for a regular approval, and in addi-

there is the possibility that a struc-

could be immune to flood damage

If and yet hamper the effectiveness

the reservoir under emergency
conditions.

The final major proposed alteration

the definition of navigable
houseboats In §304.201. Cwrrently, a
houseboat may qualify as navigable if it
is on a boat hull, pontoons or “other
comparable flotation devices,” but there
is no provision as to the alignment or
the shape of the flotation devices. Yet,
if they are placed crosswise to the direc-
tion of travel or are not shaped to fa-
cilitate movement through the water
they are likely to come loose and escape
endangering the craft being supported
and creating navigation hazards for
other vessels on the reservoir. These dan-
gers are also Increased when flotation s
rendered by numerous small devices.
Under the proposed regulations, there-
fore, flotation for a navigable houseboal
may come from a boat hull or pontoons
only, and a definition of “pontoon” hes
also been provided under which a flota-
tion device must run fore and aft for
the full length of the vessel and have a
sloped or molded bow. Existing house-
boats which have qualified as navigable
under the current regulations, but would
not under the proposed amendments, are
to continue to be treated as navigable for
all purposes except for being subject to
the prohibition in & 304.230(d) sgainst
replacing or rebuilding nonnavigable
houseboats.

These amendments are proposed pur-
suant to section 26a of the Tennesssce
Valley Authority Act of 1933, as amended.
Interested persons may submit written
data, views, arguments, comments, or ob-
jections in regard to the proposed rule-
making, preferably In duplicate, to the
Tennessee Valley Authority, Attention:
Office of the General Counsel, 400 Com-
merce Avenue, Knoxville, Tenn, 37902
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All releyant material received not later
than October 17, 1977, will be considered
prior to the adoption of a final rule. Re-
visions may be made In the rule as finally
adopted in the light of material received.
Copies of all such material recelved will
be vailable for public examination dur-
ing regular business hours at the follow=-
ing locations:

TVA Technical Library, Room E3A1, 400
Commerce Avenue, Knoxville, Tenn.

TVA Technical Library, Room 100, 401 Bulld-
ing, Chattanooga, Tenn.

TVA Technical Library, Room 100, National
Fertilizer Development Ceonter, Muscle
Shoals, Ala.

TVA Technlcal Library, Forestry Bullding,
Norris, Tenn.

Accordingly 18 CFR Part 304 is pro-
posed to be amended as follows:

1, The Table of Contents to Part 304
is amended to read:

TasrLe oF CONTENTS

Section 26a of the TVA Act, as
amended:

PART 304—APPROVAL OF CONSTRUC-
TION IN THE TENNESSEE RIVER SYS-
%MD REGULATION OF STRUC-

Subpart A—General Roquirements

Definitions,

2 Scope and intent,

3 Flotation devices and material.
Trestment of sewnge.

5 Removal of unauthorized or unsafe
structures,

Subpart B—Approval of Construction

304.100 Scope and intent.

304.101 Delegation of authority.

304.102 Application.

304.103 Contents of application.

304104 Littlo Tennesseo River;
formal submission.

304.105 Determination of application.

304106 Appeals.

304.107 Conduct of hearings.

304.108 Conditions of approval.

304108 Habitable and certain other en-
closed structures within the flow-
Age easement areas of TVA reser-
volrs.

date of

lation of Boathouses, House-.

Subpart
boa ting Structures, and Harbor

ts, Othe
r
Limits
304.200
304.201
304.202

Scope and Intent,

Definitions.

Designation of harbor areas at com-
mercial boat docks,

Houseboats,

Floating boathouses,

Approval of plans for floating boat-
houses and nonnavigable house-

304.203
304 204
304.205

boats.
#4208 Numbering and transfer of ap-

proved facilitics,

AUTHORITY . —18 U.S.C. secs, 831-831dd.

2. Section 304.1 is amended to read:
§ 3041  Definitions.

Except as the context may otherwise
require, the following words or terms,
when used in this Part 304, have the
meaning specified in this section,

Act means the Tennessee Valley Au-
thority Act of 1933, as amended.

PROPOSED RULES

Applicant means the person, corpora-

tion, State, municipality, political sub-
“division or other entity making applica-
tion.

Application means a written request
for the approval of plans pursuant to
section 26a of the Act and the regulations
contained in this part,

Board means the Board of Directors
of TVA.

Director means the Director of the
givvhlon of Property and Services of

A,

TCA means the Tennessee Valley Au-
thority.

3. Section 304.2 Is amended to read:
§ 304.2 Scope and intent,

The Act among other things confers on
TVA broad powers related to the unified
conservation and development of the
Tennessee River Valley and surrounding
area and directs that property in TVA's
custody be used to promote the Act's
purposes. In particular, section 26a of
the Act requires that TVA’'s approval be
obtained prior to the construction, op-
eration, or maintenance of any dam, ap-
purtenant works, or other obstruction
affecting navigation, flood control, or
public lands or reservations along or in
the Tennessee River or any of its tribu-
taries. By way of example only, such ob-
structions include boat docks, plers,
boathouses, rafts, buoys, floats, boat
launching ramps, fills, and nonnavigable
houseboals as defined In §304.201. Any
person considering constructing, operat-
ing or maintaining any such structure
should carefully study these regulations
before doing so. The regulations also
apply to certain structures built upon
land subject to TVA flowage easements.
In the transfer or other disposition af-
fecting shorellne lands within its cus-
tody, TVA has also retained land rights
to carry out the Act’s purposes Including
rights related to control of water pollu-
tion from the use of the land transferred.
TVA uses and permits use of the lands
and land rights in its custody alongside
and subjacent to TVA reservoirs to CAarry
out the purposes and policies of the Act.
In addition, recent legislation, including
the National Environmental Policy Act
of 1969, as amended, (NEPA), 42 US.C.
section 4321 et seq, and the Federal
Water Pollution Control Act Amend-
ments of 1972, 33 U.S.C. section 1251 et
seq,, (FWPCA), have declared it to be
congressional policy that agencies should
administer their statutory authorities so

as to restore, preserve and enhance the"

quality of the environment and should
cooperate In the control of pollutiuon.
Unless otherwise noted, all references
in this title to these statutes shall be
deemed to Include any future amend-
ments to them. It is the intent of the
regulations prescribed in this Part 304
to carry out the purposes of the Act and
other statutes relating to these purposes,
and this part shall be interpreted and
applied to that end.

4. Section 304.3 Is amended by amend-
ing paragraph (b) and adding & new
paragraph (¢) to read:

46319

§ 304.3 Flotation devices and material,

(b) The only metal drums permitted
are those which have been fllled with
plastic foam or other solid flotation ma-
terials and welded, strapped, or other-
wise firmly secured In place prior to
July 1, 1972, on existing facilities, but
replacement of any metal drum flotation
permitted to be used by this subsection
must be with some type of permanent
flotation device or material, for example,
pontoons, boat hulls or other buoyancy
devices made of steel, aluminum, fiber-
glass or plastic foam, not including filled
metal drums.

(¢) Every flotation device employed
in the Tennessee River system must be
firmly and securely affixed to the struc-
ture it supports with materials capable
of withstanding prolonged exposure to
wave wash and weather conditions,

5. Section 304.4 is amended to read:
§ 3044  Treatment of sewage.

No person operating & commercial boat
dock on or over real property of the
United States in the custody and control
of TVA, or on or over real property sub-
Ject to provisions for the control of water
pollution in a deed, grant of easement,
lease, license, permit or other instrument
from or to the United States or TVA
shall permit the mooring on or over such
real property of any watercraft or float-
ing structure equipped with a marine
tollet uniless such toilet is in compliance
with all applicable statutes and regula-
tions, including the FWPCA and regula-
tions issued thereunder,

6. Section 304.5 is amended to read:

§304.5 Removal of unauthorized, un-
safe, and derelict structures.

If, at any time, any dock, wharf, float-
ing boathouse, nonnavigable houseboat,
outfall, or other fixed or floating struc-
ture or facility anchored, Installed, con-
structed, or moored under a license,
permit, or approval from TVA is not con-
structed In accordance with plans
approved by TVA, or is not maintained or
operated so as to remain in accordance
with such plans, or is not kept in a good
state of repalr and In good, safe, and sub-
stantial condition, and the owner or op-
erator thereof fails to repair or remove
such structure (or operate or maintain it
in accordance with such plans) within
ninety (80) days after written notice
from TVA to do so, TVA may cancel
such license, permit or approval and re-
move such structure, or cause it to be
removed, from the Tennessee River sys-
tem and/or lands in the custody or con-
trol of TVA. Such written notice may be
glven by mailing a copy thereof to the
owner’'s address as listed on the license,
permit, or approval or by posting a copy
on the structure or facility, TVA will re-
move or cause to be removed any such
structure or facility anchored, installed,
constructed, or moored without such -
cense, permit, or approval, whether such
license or approval has once been ob-
tained and subsequently ocanceled, or
whether it has never been obtained.
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7. Section 304.100 is amended to read:
£ 304.100 Scope and intent.

Approval must be obtained with re-
spect to each structire subject to section
26a of the Act prior to its construction,
operation, or maintenance. This subpart
prescribe procedures to be followed In
any case where it is desired to obtain
such approval.

8. Bection 304.101 is amended to read:
§ 304.101 Delegation of anthority.

The power to approve or disapprove
applications under this part is delegated
to the Director, subject to appeal to the
Board as provided in § 304.105. In his
discretion the Director may submit any
application to the Board for its approval
or disapproval. Administration of the
handling of applications is delegated to
the Division of Property and Services.

9. Section 304.102 is amended to read:
§ 304.102 Application.
Applications shall be addressed to

Tennessee Valley Authority, Director of
Property and Services, Knoxville, TN

10. Section 304.103 is amended to read:
§ 304.103 Contents of application.

(a) Each application must be accom-
panied by five (5) complete sets of plans
for the construction, operation and

An Application for An Approval of Plans
for Proposed Structures Under Section
285 of the Tennessee Valley Authority
Act.” These instructions require that the
application include, among other things:
(1) Accurate maps showing the exact
location where the structure is proposed
to be built, moored, or installed, (2)
plans, including layout, in scale, of the
proposed structure, (3) statements of the
plans formulated for the malntenance
and operstion of the structure when
completed, (4) sufficient information to
describe adequately all of the persons,
corporations, organizations, agencies or
others who propose to construct, own
and operate such structure, and (5) &
report of the anticipated environmental
consequences resulting from the con-
struction, operation, and maintenance of
the proposed structure. This report of
anticipated environmental consequences
shall include a discussion of: 1) The
probable Impact of the proposed struc~
ture on the environment; (ii) any prob-
ably adverse environmental conse-
quences which cannot be avoided; (i)
alternatives to the proposed structure;
(iy) the relationship between the local
short-term uses of the environment and
the maintenance of long-term produc-
tivity which will result from the pro-
posed structure; and (v) any irreversible
or irretrievable commitments of re-
sources which would be involved by vir-
tue of the proposed structure.

(b) If construction, maintenance or

operation of the proposed structure or

PROPOSED RULES

any part thereof, or the conduct of the
activity In connection with which ap-
proval is sought, may resuit in any dis-
charge Into navigable waters of the
United States, applicant shall also sub-
mit with the application, in addition to
the material required by paragraph ()
of this section, a certification from the
State in which such discharge would
originate, or, if appropriate, from the
interstate water pollution control
agency having jurisdiction over the navi-
gable waters at the point where the dis~
charge would originate, or from the g‘l;;

t

Environmental Protectlon Agency has
determined after public notice of appli-
cant’s proposal that there is reasonable
assurance that applicant's proposed ac-
tivity will be conducted in a manner
which will not violate applicable water
quality standards. If construction or op-
of the proposed structure will
affect water quality but Is not subject to

state agency, or the Environmental Pro-
tection Agency. The applicant shall fur-
ther submit such supplemental and ad-
ditional information as TVA may deem
necessary for the review of the applica-
tion, Including, without limitation, in-
formation concerning the asmounts,
chemical makeup, temperature differen-
tials, type and quantity of suspended
solids, and proposed treatment plans for
any proposed discharges.

{¢c) Detafled information concerning

contents of applications, kinds and

amounts of Information required to be
submitted for specific structures, and in-
structions are available at the address
specified in §304.102 or from the Man-
ager of Properties, Division of Property
and Services, Tennessee Valley Author-
ity, at one of the following district offices:

1. Western Distrlct, Post Office Box 280, Paris,
Tenn. 38242 (office locution: 202 West
Blythe Street).

2. Southern District, 601 Pirat Pederal Bulild-
ing, Muscle Shoals, Ala. 35660 (office lo-
cation: 102 South Court Street).

3. Central District, Post Office Box @00,
Athens, Tenn. 37303 (office location: 110
Congress Parkway) .

4. Bastern District, 2611 West Andrew John«
son Highway, Morristown, Tenn. 37814.

11, Section 304.105 is amended to read:
€ 304.105 Determination of application.

(a) The Division of Property and
Services conducts preliminary investiga-
tions: coordinates the processing of ap-
plications within TVA; notifies the ap-
plicant if preparation and review of an
environmental statemet are required un-
der NEPA, and of what additional infor-
mation must be submitted to TVA by
applicant so that TVA may comply with
the requirements of that statute and
related legal requirements, and complete
its review of the application; and ar-
ranges for notification to the Environ-
mental Protection Agency of applications
that request approval of plans for struc-

tures which may result in & discharge
into navigable waters of the United
States and are certified in accordance
with the requirements of § 304.103(b),

(b) Hearings concerning approval of
applications are conducted (n accord-
ance with § 304.107) (1) when requested
by the applicant, (2) when TVA deems
that » hearing is necessary or appropri-
ate in determining any issue presented
by the application, or (3) when required
under applicable provisions of the
FWPCA.

(¢) Upon completion of the Investiga-
tion, coordination of the review of water
quality aspects of the application under
the FWPCA, completion of review under
NEPA, {if required, and hearing or hear-
ings, if any, the Director approves or dis-
approves the application on the basis of
the application and supporting docu-
ments, the report of investigation, the
transcript of the hearing or hearings, if
any be held, the recommendations of
other agencles, the intent of this part,
and the applicable provisions of the TVA
Act, the FWPCA, NEPA, and other ap-
plicable laws or regulations. In his dis-
cretion the Director may refer any appli-
cation and supporting materials to the
Board for its approval or disapproval.

(d) Promptly following determination,
the Director or the Board, as the casc
may be, furnishes a written copy of the
decision to the applicant and to any
parties of record pursuant to §304.107.
In the case of applications Initially ap-
proved or disapproved by the Board,
written requests for reconsideration may
be made to the Board in the same man-
noe; as provided for appeals under § 304.-
106(a).

12. Section 304.106(a) and (b) are
amended to read:

§ 304106 Appeals.

(a) If the Director disapproves an ap-
plication, the applicant may, by written
request addressed to the Board of Direc-
tors, Tennessee Valley Authority, Enox-
ville, Tenn, 37902, and malled within
thirty (30) days after receipt of notifica-
tion of such disapproval, obtain review
by the Board of the determination of the
Director disapproving the application.

(b) A party of record to any hearing
before the Director who is aggrieved or
adversely affected by any determination
of the Director approving an application
may obtain review by the Board of such
determination by written request ad-
dressed and mailed as provided In para-
graph ta) of this section.

» - - - .
13. Section 304.108 (b) and (©
amended to read:

§304.108 Conditions of approvals.
. - » - -

(b) If an approval is granted under
this subpart of a structure or facility
with respect to which a certificate of
compliance with applicable water quality
standards has been obtained pursuant
to the FWPCA and no additional or other
Federal permit or license is required for

are
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operation of such structure or facility,
the holder of the TVA approval shall,
prior to initial operation of such struc-
ture or facility, provide an opportunity
for the certifying state or, if appropri-
ate, the interstate agency or the En-
vironmenal Protection Agency to review
the manner in which the structure or
facility will be operated or conducted,
for the purpose of assuring that appli-
- cable water quality standards will not
be violated.

(c) Except for plans which musi be
approved only because the proposed
structure is to be bullt upon land sub-
ject to a TVA flowage easement, as pro-
vided in §304.109, no plans will be ap-

proved for any structure, inciuding by
way of example only, boat docks, plers,
fixed boathouses, floats, or rafts, if they
provide for toilets, living or sleeping
quarters, or any type of enclosed floor
space in excess of 256 square feet, not in-
cluding walkways around boat wells or
mooring slips. Such walkways shall not
exceed 4 feet In width unless, in the
sole judgment of the Director, the size
of the well or slip justifies a greater
width, For the purposes of this subsec-
tion, floor space shall not be deemed en-
closed solely because of plans providing
for the use of wire mesh or similar
screening which leaves the interior of
the structure or facility open to the
weather: And, provided, further, ‘That
nothing contained in this paragraph
shall be construed es prohibiting en-
closure of the boat well or mooring slip
proper. In the case of spplications for
structures to be used as part of a pub-
lic boat dock, marina, or other public
or commercial facility, the requirements
of this paragraph (¢) may be waived or
modified by the Director if he considers
such walver necessary or desirable for
proper development of the facility,

14, Bection 304.109 is amended to
read;

§ 304. l09 Habitable and certain other
enclo structures within the flow-
age casement arcas of TVA reser-
voirs.

In addition to all other requirements
of this part, any structure built upon
land subject to a flowage easement held
by TVA shall be deemed an obstruction
affecting navigation, flood control or
public lands or reservations within the
meaning of section 26a of the Act if it:

(a) Is a fixed enclosed structure hav-
ing a cost-in-place in excess of five
thousand dollars; or

(b) Is designed or used for human
habitation, regardiess of cost: or

(¢) Involves a discharge into the navi-
gable waters of the United States.

Such obstructions shall be subject to all
requirements of this subpart, but noth-
ing contained in this section shall be
construed to be in derogation of the
rights of the United States or of TVA
Wix’ any flowage easement held by

For purposes of this section “enclosed
structure” shall mean a structure en-

l
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closed overhead and on all sides so as
1o keep out weather.

15, The heading of Subpart C Is
amended to read:

Subpart lation of Boathouses,
Houseboats, Floating Structures,
and Harbor Limits

16. Section 304.200 is amended to
read:

§ 304.200 Scope and intent,

This subpart prescribes regulations
governing designation of harbor areas
at commercinl boat docks and the ap-
proval of structures and facilities which
may be moored or installed in such areas
and in other areas in the Tennessee
River and its tributaries, all in such a
manner as to avold obstruction of or in-
terference with navigation and flood
control, avoid or minimize adverse ef-
fects on public lands and reservations,
prevent the preemption of public waters
by houseboats moored in permanent or
semipermanent locations outside such
harbors and used as floating dwellings,
attain the widest range of beneficial uses
of land and land rights owned by the
United States of America, enhance rea-
sonable recreational use of TVA reser-
voirs by all segments of the general pub-
lic, protect lands and land rights owned
by the United States alongside and sub-
jacent to TVA reservolrs from trespass
and other unlawful or unreasonable
uses, and maintain, protect, and en-
hance the quality of the human en-
vironment,

17. Section 304201 is amended to
read:
£ 304.20 Deflinitions.

For the purposes of this subpart, in
addition to any definitions contained
elsewhere in this part, the following
words or terms shall have the meaning
specified in this section, unless the con-
text requires otherwise:

Erxisting as applied to floating boat-
houses or other structures, except house-
boats, means those which were moored,
anchored, or otherwise installed on,
along, or in a TVA reservoir on or before
July 1, 1972, Existing as applied to house-
boats shall mean those which were
moored, anchored, or otherwise installed
on, along, or in & TVA reservoir on or
before January 1, 1978.

Floating boathouse means a floating
structure or facllity, any portion of
which is enclosed, capable of storing or
mooring any houseboat or other vessel
under cover,

Houseboat means any vessel which is
ecquipped with enclosed or covered sleep-
ing quarters,

Navigable houseboat means any self-
propelled houseboat having maneuvera-
bility which is (a) built on & boat hull or
on two or more pontoons; (b) equipped
with motor and rudder controls located
at a point on the houseboat from which
there is forward visibility over a 180°
range; and (¢) in compliance with all
applicable State and Federal require-
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ments relating to watercraft; provided,
however, that any existing houseboat
which was deemed navigable under the
provisions of the former § 304.201, which
became effective November 21, 1971, shall
continue to be deemed navigable for ail
purposes of this subpart, except that
such houseboats shall be subject to the
provisions of § 304.203(d).

New as epplied to houseboats, floating
boathouses, floats, or other structures
means all houseboats, floating boat-
houses, floats, or other structures, other
than existing ones,

Nonnavigable houseboat means a
houseboat not in compliance with one or
more of the eriteria defining a navigable
houseboat.

Pontoon means an elongated water-
tight box or cylinder extending fore and
aft for the full lJength of a vessel and
having a sloped or molded bow to facili-
tate moyvement through the water.

Vessel means any watercraft or other
structure or contrivance used or capable
of use as a means of water transporta-
tion, such as a boat, floatboat, or house-
boat,

18. Section 304.203 is amended Lo read:
§ 304.203 Houschoats.,

(a) No new nonnavigable houseboat
shall be moored, anchored, or installed
in any TVA reservoir.

(b) Existing nonnavigable houseboats
may remain in TVA reservoirs subject
to the provisions of paragraph (d) of
this section, but only if (1) they have
flotation devices complying with § 304.3;
(2) they are approved and numbered
pursuant to §§ 304.205 and 304.206; and
(3) they are moored In compliance with
paragraph (¢) of this section,

(¢) Existing nonnavigable houseéboats
shall be moored:

(1) To mooring facllities provided by
a commercial dock operator within the
designated harbor limits of his dock; or

(2) To the bank of the reservoir out-
side the designated harbor limits of com-~
mercial boat docks, if the houseboat
owner is the owner or lessee of the abut-
ting property at the mooring location (or
the licensee of such owner or lessee) and
has requested and obtained from TVA,
pursuant to § 304.205, written approval
suthorizing mooring at such location.

(d) Ordinary maintenance and repair
of existing nonnavigable houseboats per-
mitted to be moored pursuant to this sec-
tion may be continued, including re-
placement of metal drum flotation as re-
quired by $§304.3, but such houseboats
may not be structurally modified or ex-
panded, nor may they be replaced, re-
built, or returned to the reservoir when
they have been abandoned, destroyed, or
removed from the reservoir or have de-
teriorated or been damaged so as to be
unusable and unrepairable,

19. Section 304204 s amended to
read:

§ 304.204 Floating boathouses.

(a) Floating boathouses may be
moored In TVA reservoirs only if (1)
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they have flotation devices complying
with §304.3; (2) they are approved and
numbered pursuant to §§ 304.205 and
304.206; and (3) they are moored in com-
pliance with paragraph (b) of this sec-
tion.

(b) All floating boathouses shall be
moored:

(1) To mooring facilities provided by
a commercial dock operator within the
designated harbor limits of his dock; or

(2) To the bank of the reservoir out-
side the designated harbor limits of a
commercial boat dock, if the boathouse
owner is the owner or lessee of the abut-
ting property at the mooring location (or
the licensee of such owner or lessee) and
has requested and obtained from TVA,
pursuant to # 304,205, written approval
authorizing mooring at such location.

(0) Ordinary maintenance and repair
of existing floating boathouses permitted
to be moored pursuant to this section
may be continued, including replacement
of metal drum flotation as required by
§ 304.3. but such floating boathouses may
not be structurally modified or expanded,
or replaced, rebuilt, or returned to the
reservoir when they have been aban-
doned, destroyed, or removed from the
reservoir, or have deteriorated or been
damaged s0 as to be unusable or unre-
pairable; Provided, however, That such
floating boathouses may be so structur-
ally modified or expanded, replaced, re-
built, or so returned to the reservoir if
they comply with all the requirements of
£ 304.2056(d) and approval is obtained
under that section as for a new floating
boathouse.

20. Section 304.205(b), ()
{e) are amended to read:

£305.205 Approval of plans for float-
ing boathouses and nonnavigable
houschoats.

(b) Persons proposing to moor new
floating boathouses shall submit appli-
cations to TVA prior to commencement
of construction or mooring thereof, Ap-
plications shall be accompanied by plans
showing In reasonable detail the size and
shape of the facility; the kind of flota-
tion device; the proposed mooring loca-
tions thereof; whether a marine toilet
is on the facility; and the name and
mailing address of the owner. TVA shall
be kept advised of any changes in the
kind of flotation devices which may be
made by the applicant after approval is
granted. Plans described In this section
shall be in lieu of the plans specified In
$304.103(a).

(¢) If the proposed mooring location
{s outside the designated harbor limits
of a commercial boad dock, the appli-
cation and plans shall be accompanied
by evidence satisfactory to TVA showing
that the applicant is the owner or lessee
of the abutting property at the proposed
mooring location, or the licensee of such
owner or lessee.

(d) Applications for new floating
boathouses will be disapproved if the
plans provide for toilets, lving or sleep-
ing quarters, or enclosed spaces with

(d), and
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more than 25 square feet of floor space,
not Including walkways around boat
wells or mooring slips. Such walkways
shall not exceed 4 feet in width unless,
in the sole judgment of the Director, the
size of the well or slip justifies a greater
width. A new floating boathouse or part
thereof shall not be deemed enclosed
solely because of plans providing for the
use of wire mesh or similar screening
which leaves the Interior of the structure
open to the weather, and nothing con-
tained in this subsection shall be con-
strued as prohibiting enclosure of the
boat well or mooring slip proper. Plans
for any new floating boathouses will also
be disapproved if the proposed flotation
device includes metal drums in any form.

(e) Applications for mooring outside
designated harbor limits will be disap-
proved if TVA determines that such pro-
posed mooring location will be contrary
to the intent of this subpart, of § 304.2,
or of any applicable law. Applications
will also be disapproved if marine tollets
not in compliance with § 304.4 are pro-
posed,

21, Section 304.206(a) is amended to
read:

§ 304.206 Numbering and transfer of
spproved facilities,

(a) Upon approval of an application
concerning a nonnavigable houseboat or
floating boathouse, TVA will assign &
number to such facility. The owner of
the facility shall paint such number on,
or attach a facsimile thereof to, a readily
visible part of the outside of the facility
in letters and figures not less than three
(3) inches high. The placement of such
number shall be consistent with the re-
quirements of any State or Federal law
or regulation concerning numbering of
watercraft.

» » - » -
(16 U.S.0. 831-8314d)

Nore.—TVA has determined that this doe-
ument does not contain a major proposal
requiring pnp.utlon of an Im-

pact Statement under Executive Order 11940
and OMB Clroular A-107.

Dated: September 6, 1077,

LYNN SEERER,
General Manager.

|FR Doo.77-26777 Filed 9-14-77,8:45 am]

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs
[25CFRPart177 ]

INDIAN COAL MINING REGULATIONS
Proposed Rulemaking
AGENCY: Bureau of Indian Affairs,

Department of the Interior.

ACTION: Proposed rules.

SUMMARY: These proposed regulations
implement the Surface Mining Control
and Reclamation Act of 1977 (Pub. L.
95-87) Insofar as it requires the Secre-
tary of the Interior to incorporate cer-
tain of the Act'’s performance and

reclamation standards in all existing and
new coal leases on Indian lands.
The intended effect of this proposed reg-
ulation is to bring surface coal mining
activity on Indian land into compliance
with the environmental safeguard and
reclamation requirements imposed by the
Act,

DATES: Written comments must be re-
celved on or before October 14, 1977.
Public hearings dealing generally with
proposed regulations designed to imple-
ment the Surface Mining Act will be
held starting at 1 p.m. on September 20,
1977, and continuing, if necessary, at
9 am. on September 21 and 22, 1877,
Public hearings will be held at the De-
partment of the Interior Auditorium,
18th and C Streets NW,, Washington,
D.C.; Kiel Auditorium, 1416 Market
Street, St. Louls, Mo,; Public Library
Auditorium, 1347 Broadway, Denver,
Colo.; and Morris Harvey College, Rig-
gleman Hall, 2300 McCorkle Avenue,
Charleston, W. Va. Additional public
meetings dealing specifically with reg-
ulation of mining on Indian lands will
be held on September 23, 1977, at the
Phoenix, Ariz,, Area Office; on Septem-
ber 26, 1977, at the Albuquerque, N, Mex.,
Area Office; and on September 28, 1977,
at the Navajo Area Office In Window
Rock, Ariz.

ADDRESSES: Comments should be sent
to: Office of Trust Responsibilities, Bu-
reau of Indian Affairs, Department of
the Interior, Washington, D.C. 20240.

FOR FURTHER INFORMATION CON-
TACT:

David C. Harrison, Office of Rights
Protection, 202-343-8018.

SUPPLEMENTARY INFORMATION:
The Surface Mining Control and Recla-
mation Act of 1977, Pub. L. 95-87, re-
quires the Secretary of the Interior to
publish environmental protection regu-
lations that are applicable to all coal
mining operations.

Proposed initial regulations governing
coal mining on non-Indian lands were
published in the FeperAl REGISTER on
September 7, 1977 (42 FR 44920). This
proposal is designed to implement the
Act insofar as it requires the Secretary
of the Interior to incorporate certain
of the Act’s performance and reclama-
tion standards in all existing and new
coal mining leases on Indian lands,

On April 5, 1977, proposed rulemaking
governing mining on Indian lands was
published in the FeperaL REGISTER (42
PR 18083). The proposal was designed to
revise 26 CFR Parts 171, 177, and 183,
and to issue a new Part 182, Proposed
Subpart B of 25 CFR Part 177 was in-
tended to provide performance and rec-
lamation standards for coal operations
on Indian lands. That Subpart B pro-
posal was withdrawn on August 24, 1977
(42 FR 42695), in view of the enactment
of the Surface Mining Act and the appli-
cability of certain of its provisions to
Indian lands, The following proposal is
intended to be a substitute for the earlier
Subpart B proposal.

FEDERAL REGISTER, VOL. 42, NO. 179—THURSDAY, SEPTEMBER 15, 1977




Section 710(c) of the Surface Mining
Act requires that by December 16, 1977,
all surface coal mining operations on
Indian lands shall comply with reclama-
tion and performance requirements at
least as stringent as those imposed by
certain provisions in Section 515 of the
Act. The following proposal s designed
to implement that requirement.

The preposed performance standards
set out below are nearly identical to the
standards found In proposed 30 CFR Part
715 published in the FrpERAL REGISTER
on September 7, 1977 (42 FR 44920),
While the proposed Indian coal stand-
ards are little different from those ap-
plicable to non-Indlan lands, their ap-
plication recognizes specific procedures
and considerations which apply only to
Indian lands. The proposed performance
standards for Indian lands do not in-
clude any of the provisions governing
use of explosives found in proposed 30
CFR 715.19. However, this proposal does
include the standards for steep-slope
mining found in proposed 30 CFR 718.2.

Proposed §§ 177.12 through 177.14 set
up enforcement procedures similar to
those found in 30 CFR Parts 721-723.
However, the enforcement procedures
published here differ from those in 30
CFR in their provision for tribal involve-
ment in the process and their preserva-
tion of tribal remedies in the enforce-
ment scheme.

Section 710(a) of the Surface Mining
Act directs the Secretary of the Interior
to study the question of the regulation
of surface mining on Indian lands which
will achieve the purpose of the Act and
recognize the special jurisdictional status
of these lands, The study report shall in-
clude proposed legislation designed to
provide a mechanism which will allow
Indian tribes to elect to assume full reg-
ulatory authority over the administra-
tion and enforcement of regulation of
surface coal mining on Indian lands.

Future Indian coal mining regulations
promulgated pursuant to the provisions
of this Act may be expected to follow and
implement the directives of the study re-
port required by section 710(a) of the
ggdace Mining Control and Reclama-

n Act.

DRAPTING INFORMATION

These proposed regulations were
drafted by members of the Office of Sur-
face Mining Task Force and the Office
of the Solicitor, Department of the In-
terior. The principal authors are iden-
tified by name in the preamble to the
proposed surface coal mining reclamation
and enforcement regulations published
on September 7, 1077 (42 FR 44920).

Norn~—The Department of the Interior has
determined that this document does not
contain a major proposal requiring prepara-
tion of an Economie Impact Statement under
gtvecuuve Order 11821 and OMB clircular A-

Dated: September 9, 1977,

Lzo M. KruLrrrz,
Solicitor of the Interior.
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PART 177—PLANS FOR PROSPECTING
AND MINING ON INDIAN MINERAL
LANDS: RECLAMATION OF NONMIN-
ERAL RESOURCES

Subpart B—Cousl Operations

Applicabllity,

Definitions,

General Obligations,

Signs and Markers,

Postmining use of land.

Backfilling and grading.

Disposal of spoll and waste ma-
terials In arcas other than the
mine workings or excavatjons.

Topsoll handling.

Protection of the hydrologic system,

Dama constructed of refuse ma-~
torinls.

Revegetation.

Steep-siope mining.

Inspections,

177113 Enforcement procedures.

177.114  Civil penalties.

AvuTRoRrTY : Secs, 201, 501, Pub. L. 95-87,
91 Stat, 445 (80 US.C. 1201) (B US.C. 396d),

Subpart B—Coal Operations
§ 177.100 Applicability.

(a) The performance standards in this
subpart shall apply to all coal mining op-
erations on Indian lands on or after De-
cember 16, 1977.

(b) The requirements of this subpart
shall be incorporated in all existing and
new contracts entered into for coal min-
ing on Indian lands.

§ 177.101 Definitions,

As used throughout the regulations in
this subpart, except where otherwise
indicated—

Acid drainage means water with a pH
of less than 6.0 discharged from active
or abandoned mines and from areas af-
fected by coal mining operations.

Acid-jforming materials means earth
materials that contain sulfide mineral
or other materials which, if exposed to
air, water, or w processes, will
cause acids that may create acid drain-
nge.

Act means the Surface Mining Con-
trol and Reclamation Act of 1977 (Pub.
L. 95-87),

Alluvial valiey floors means unconsoli-
dated stream-laid deposits hokiing
streams where water availability is suf-
ficient for subirrigation or flood {rrign-
tion agricultural activities but does not
include upland areas which are generally
overlain by a thin veneer of colluvial de-
posits composed chiefly of debris from
sheet erosion, deposits by unconcen-
trated runoff or slope wash, together
with talus, other mass movement ac-
cumulation and windblown deposits.

Approzimate original contour means
that surface configuration achieved by
backfilling and grading of the mined
area so that the reclaimed area, includ-
ing any terracing or acceess roads,
closely resembles the general surface
configuration of the land prior to min-
ing and blends into and complements
the drainage pattern of the surrounding
terrain, with all high walls and spoil
piles eliminated; water Impoundments

Sec.

177.100
177.101
177102
177.103
177.104
177.105
177300

177107
177108
177200

177110
1Tan
177.112
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may be permitted where the regulatory
asuthority determines that they are in
compliance with § 177.108.

Aquifer means a zone, stratum, or
group of strata that can store and trans-
mit water In sufficient quantities for a
specific use.

Auger mining means & method of min-
ing coal at a clff or highwall by drilling
holes Iaterally into an exposed coal seam
from the highwall and transporting the
coal along an auger bit to the surface,

Coal means combustible carbonaceous
rock, classified as anthracite, bitumin-
ous, subbituminous, or lignite by
AS.TM. designation 0-388-66.

Combustible material means organic
material that is capable of bumning ei-
ther by fire or through & chemical proc-
ess (oxidation) accompanied by the evo-
lution of heat.

Compaction means the reduction of
pore spaces among the particles of soil
or rock, generally done by nmning heavy
equipment over the earth materials,

Director means the Director, Office of
Surface Mining Reclamation and En-
forcement or hiz representatives.

Disturbed area means those lands that
have been affected by surface coal min-
ing and reclamation operations.

Diversion means a channel constructed
for the purpose of transporting water
from areas where it is in excess to areas
where it can be used or dispcsed of
safely.

Downslope means the land surface be-
tween a valley floor and the outcrop of
the lowest coalbed being mined along
cach highwall,

Embankment means an artificial de-
posit of materials that is raised above
the natural surface of the land and used
to contain, divert, or store water, support
roads or railways or for other similar
purposes.

Ground water means subsurface waler
that fills avallable openings in rock or
soil materials such that they may be con-
sidered water-saturated.

Highwall means the face of exposed
overburden and coal in an open cut of
a surface of underground coal mine,

Hydrologic balance means an account-
ing of the quality and quantity of inflow
to, outflow from, and storage in & hydro-
logic unlit such as a drainage basin, agqui-
fer, =oil zone, lake, or reservoir. It en-
compasses the relationship between pre-
cipitation, runoff, evaporation, and the
change in ground and surface-water
stornge and Is usunlly expressed by a
hydrologic equation.

Hydrologic regime means the entire
state of water movement in & given area,
It Is a function of the climate, and in-
cludes the phenomena by which waler
first occurs as atmospheric water vapor,
passes into a liquid or solid form and
falls as precipitation, moves thence along
or into the ground surface, and returns
to the atmosphere as vapor by means of
cvaporation and transpiration.

Imminent danger to the heallh and
safety of the public means the existence
of any conditions of practice, or any vio-
lation of permit or other requirement of
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the Act In a surface coal mining and rec-
lamation operation, which condition,
practice, or violation could reasonably be
expected to cause substantial physical
harm to persons outside the permit area
before such conditions, practice, or vio-
lation can be abated. A reasonable expec-
tation of death or serious Injury before
abatement exists if a rational person,
subjected to the same conditions or prac-
tices giving rise to the peril, would not
expose himself to the danger during the
time necessary for abatement.

Impoundment means a closed basin
formed naturally or artifically built,
which is dammed or excavated for the
retention of water, sediment or waste,

Indian lands means all lands, includ-
ing mineral interests, within the exterior
boundaries of any Federal Indian reser-
vation, notwithstanding the issuance of
any patents, and including rights-of-way,
and all lands including mineral interests
held in trust for or supervised by an In-
dian tribe.

Indian Tribe means any Indian Tribe,
band, group, or community having a
governing body recognized by the Sec-
retary,

Intermittent or perennial stiream
means p stréam or part of a stream that
flows continuously during all (perennial)
or for at least oné month (intermittent)
of the calendar year as & result of
ground-water discharge or surface run-
off. The term does not include an
ephemeral stream which is one that
flows for less than one month of a cal-
endar year and only in direct response
to precipitation in the immediate water-
shed and whose channel bottom is al-
ways above the local water table.

Leachate means a liquid that has per-
colated through sofl, rock, or waste and
has extracted dissolved or suspended
materials.

Office means the Office of Surface
Mining Reclamation and Enforcement
established under Title II of the Act,

Operator means any person, partner-
ship, or corporation engaged in coal min-
ing who removes or intends to remove
more than 250 tons of coal from the
earth by coal mining within 12 consecu-
tive calendar months in any one location.

Outslope means the exposed area slop-
ing away from a bench or terrace being
constructed as a part of a surface coal
mining and reclamation operation.

Overburden means material of any
nature, consolidated or unconsolidated,
that overlies a coal deposit, excluding
topsoil which overlies the coal to be
mined.

Permit, except as used in references to
permits during the initial regulatory
program, means n permit issued by the
Secretary to conduct surface coal min-
Ing and reclamation operations on In-
dian lands.

Person means an individual, partner-
ship, association, society, joint stock
company, firm, company, corporation, or
other business organization.

Premining land use means the high-
est and best use of the land, which could
* have been achieved, taking into account
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the locally accepted best land manage-
ment practices, prior to any mining,

Productivity means the vegetative
yield produced by a unit area for a unit
of time,

Recharge capacity means the ability
of the soils and underlying materials to
allow precipitation and runoff to infil-
trate and reach the zone of saturation.

Regulalory authority means the Secre~

Recurrence intervel means the pre-
cipitation event expected to occur, in the
average, once in a specified interval. For
example, the 25-year 24-hour precipita-
tion event would be that 24-hour precip-
itation event expected to be exceeded on
the average once in 25 years. Magnitude
of such events are as defined by the Na-
tional Weather Service and Technical
Paper No. 40, “Rainfall Frequency Atlas
of the US.," May 1961, and subsequent
amendments or equivalent regional or
rainfall probability information devel-
oped therefrom.

Roads means access and haul roads
constructed, used, reconstructed, im-
proved or maintained for use in surface
coal mining and reclamation operations,
including use by coal-hauling vehicles
leading to transfer, processing or storage

‘areas. The term includes any such road

used and not graded to approximate
original contour within 45 days of con-
struction other than temporary roads
used for topsoil removal and coal haul-
age roads within the pit area. Roads
maintained with public funds such as all
Federal, State, tribal, and county roads
are excluded.

Runoff water means precipitation that
flows along the land surface bhefore it
enters a defined stream channel and be-
comes concentrated streamflow.

Secretary means the Secretary of the
Interior or his representative.

Sediment means undissolved organic
and inorganic material transported or
deposited by water.

Settling pond means any natural or
artificial structure or depression used to
remove sediment from water and store
sediment or other debris.

Significant, fmminent environmental
harm to land, air, or water resources 18
determined as follows:

() An environmental harm is any ad-
verse impact on land, afr, or water re-
sources, including plant and animal life.

(i1) An environmental harm is immi-
nent if & condition or practice exists
which Is causing or may reasonably be
expected to cause such environmental
harm if the condition or practice is not
abated within a reasonable time.

(ii1) An environmental harm may be
significant even if it is reparable. An en-
vironmental harm s significant if that
harm is appreciable and not readily re-
parable,

Slope means average inclination of a
surface, measured from the horizontal,
Normally expressed as a unit of vertical
distance to a given number of units of
horizontal distance (eg., lv to 52 =20 per-
cent=11.6 degrees).

Soil horizons means a soil profile that
consists of two or more layers lying one
below the other and parallel to the land
surface. The layers are known as hori-
zons and are differentiated on the basis
of field characteristics and laboratory
data. The three major soll horizons are:

(1) A horizon. The uppermost layer in
the soil profile often called the surface
soll, It is the part of the soll in which
organic matter is most abundant, and
where leaching of soluble or suspended
particles is the greatest,

(2) B horizon. The layer immediately
beneath the A horizon and often called
the subsoil. This middle layer commonly
contains more clay, iron or aluminum
than the A or C horizons.

(3) C horizon. The deepest layer of the
soil profile. It consists of loose material
of weathered rock that is relatively un-
affected by biologle activity,

Spoil means overburden that has been
removed during surface mining.

Stabilize means any method used to
prevent movement of sofl, spoil piles or
areas of disturbed earth and includes
increasing bearing capacity, increasing
shear strength, draining, compacting or
revegetating.

Surface Coal Mining Operations
means: (a) Activities conducted on the
surface of lands In connection with a
surface coal mine or subject to the re-
quirements of section 518 surface opera-~
tions and surface impacts incident to an
underground coal mine, the products of
which enter commerce or the operations
of which directly or indirectly affect in-
terstate commerce, Such activities in-
clude excavation for the purpose of ob-
talning coal including such common
methods as contour, strip, auger, moun-
taintop removal, box cut, open pit, and
area mining, the uses of explosives and
blasting, and in situ distillation or retort-
ing, leaching or other chemical or physi-
cal processing, and the cleaning, con-
centrating, or other processing or prep-
aration, loading of coal for interstate
commerce at or near the mine site: Pro-
vided, however, That such activities do
not include the extraction of coal inci-
dental to the extraction of other min-
erals where coal does not exceed 1624
per centum of the tonnage of minerals
removed for purposes of commercial use
or sale or coal exploration subject to sec-
tion 512 of the Act: and (b) the areas
upon which such activities occur or
where such activities disturb the natural
land surface. Such areas shall also in-
clude any adjacent land, the user of
which is incidental to any such activities,
all lands affected by the construction of
new roads or the improvement or use of
existing roads to gain access to the site
of such activities and for haulage, and
excavations, workings, impoundments,
dams ventilation shafts, entryways,
refuse banks, dumps, stockpiles, over-
burden plles, spoil banks, culm banks,
tallings, holes or depressions, repair
areas, storage areas, processing areas,
shipping areas and other areas upon
which are sited structures, facilities, or
other property or materials on the sur-
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face, resulting from or incldent to such
activities,

Surface coal mining and reclamation
operations means surface coal mining
operations and all activities necessary
and incldent to the reclamation of such
operations. This term included the term
“surface coal mining operations.”

Surface water means water, either
flowing or standing, on the surface of the
earth

Suspended solids means organic or
inorganic materials carried or held In
suspension in water what will remain on
A 0.45 micron filter as differentiated from
dissolved solids, Dissolved solids are
solids that pass into solution.

Topsoil means the A soil horizon and
underlying unconsolidated materials in-
cluding those portions of the B and C
s0il horizons that have properties favor-
able for producing desirable vegetation,

Toxic-forming materials means earth
materials or wastes which, if acted upon
by air, water or weathering processes
may produce chemical or physical con-
ditions in solls or water that are detri-
mental to biota or uses of water,

Tozxic-mine drainage means water that
is discharged from active or abandoned
mines and from other areas affected by
coal mining operations and which con-
tain a substance which through chemical
action or physical effects is likely to kill,
injure or impair an organism.

Watercourse means a natural stream
course that heads in a given drainage
basin and has a channel with a well de-
fined bed between visible banks or
through a definite depression in the land
and has a permanent or periodic supply
of water.

Water table means upper surface of a
zone of saturation, where the body of
ground water is not confined by an over-
lying impermeable zone,

§.177.102 Generul obligations.

(a) Authorizations to operate. A copy
of all current permits, licenses, approved
plans or other suthorizations to operate
the mine shall be available for inspec-
tion at or near the mine site,

(b) Mine Maps, Any person conduct-
ing surface coal mining and reclamation
operations on and after May 3, 1978,
shall submit two coples of accurate maps
of the mine and permit area at a scale
not to exceed 1:1000, certified by a sur-
veyor or engineer, The maps shall show
as of May 3, 1978, the lands from which
coal has not yet been removed, lands and
structures which have been used or dis-
turbed to facilitate mining. One copy of
the mine map shall be submitted to the
appropriate agency of the local govern-
ing Indian Tribe, and one copy shall
be submitted to the Regional Director,
OSM, before June 3, 1978.

§ 177.103  Signs and markers,

(a) Specifications. All signs required
lo be posted shall be of a standard de-
sign that can be seen and read easily
from a distance of 100 feet and they shall
be made of durable materinl. The signs
and other markers required by para-
graphs (b), (c¢), and (d) of this section
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maintained during all opera-
release of all bonds for

the permit aréa and conform to local
ordinances and codes.

(b) Mine and permit identification
signs, Signs identifying the mine area
shall be displayed at all points of access
to the mine property from public high-
ways, Signs shall show the name, busi-
ness address, and telephone number of
the permittee or operator and identifica-
tion numbers of mining and reclama-
tion permits or other authorizations to
operate.

(¢) Perimeter markers. The perimeter
of the mine property shall be clearly
marked by durable markers that extend
at least 3 feet above the ground, Permit
numbers must be permanently affixed
to the markers, On mine areas of 10
acres or more, the markers shall be
spaced a maximum of 400 feet apart; on
mine areas of less than 10 acres, the
markers shall be spaced a maximum of
200 feet apart. Within the perimeter of
the mine property, identification mark-
ers shall be established showing the
boundary of coal which has not been re-
moved prior to May 3, 1978. Temporary
markers may be used during coal re-
moval operations but the boundary shall
be reestablished by permanent markers
after final surface configuration in an
area is established.

(d) Buffer zone markers. Buffer zones
as defined in § 177.108 shall be marked at
not more than 200-foot intervals along
the interior boundary of the buffer zone.
The signs shall read “Buffer Zone—Lim-
ited Access" and be placed so as to be
seen by all persons employed on the mine
property.

(e) Blasting signs, If blasting is neces-
sary to conduct surface coal mining op~
erations, signs reading “Blasting Area”
shall be displayed conspicuously at the
edge of blasting areas along access and
haul roads within the mine property.
Signs reading "Blasting Area” and ex-
plaining the blasting warmings and all-
clear signals shall be posted at all en-
trances to the mine property.

(f) Topsoil markers. Where topsoll or
other vegetation supporting material is

ated and stockpiled according to
§ 177.107¢¢), the stockpiled material
shall be marked with signs that read
“Topsoil." These signs shall remain in
place until the material is removed.

§ 177.104  Postmining uso of land.

(a) General. All disturbed areas shall
promptly be restored (1) to conditions
that are capable of supporting the uses
which they were capable of supporting
before any mining, and (2) to higher or
better uses approved under criteria and
procedures of paragraph (d) of this
section,

(b) Criteria for establishing premining
use of land. Criteria for establishing the
premining use of the land shall be those
uses which the lands have previously
supported or were capable of supporting
within the mine property, areas sur-
rounding the mine property, or areas lo-
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cated in similar terrain and climate
within the region that have been man-
aged using methods considered practi-
cable for the region. The appropriateness
of postmining land use plans shall not
be judged on the basis of lands that (1)
were previously mined and not reclaimed
to meet the standards of this part, (2)
were badly eroded or overgrazed so as
to change the vegetation community to
one unsuitable for grazing, or (3) are
otherwise determined by the regulatory
authority to have been poorly managed.
However, if the lands within the mine
property were previously mined and not
reclaimed to the standards of this part,
the postmining use of the land shall be
evaluated against the highest possible
use compatible with surrounding un-
mined lands. If the premining use of the
land was ¢hanged within five years of
the beginning of mining, the comparison
of post mining use to premining use shall
include a comparison to the historic use
of the land as well as {ts use immediately
preceding mining.

(¢) Land-use categories. Proposed land
uses will be considered subject to this
section when they change from one to
another of the land-use categories iden-
tified in this paragraph. The regulatory
authority shall consider the following
categories, at a minimum, to represent
differing land uses. When an alternative
postmining use is proposed the permittee
or operator shall meet the requirements
of paragraph (d) of this section and all
other applicable environmental protec-
tion performance standards of this part.

(1) Heavy fndustry. Manufacturing
facilities, powerplants, airports or simi-
lar facilities.

(2) Light industry and commercial
services, Office buildings, stores, parking
{acilities, apartment houses, motels, ho-
tels or similar facilities.

(3) Public services. Schools, hospitals,
churches, libraries, water-treatment fa-
cilities, solid-waste disposal facilities,
public parks and recreation facilities,
major transmission lines, major pipe-
lines, highways, roads, underground and
surface utilities, and other servicing
structures and appurtenances,

(4) Residential. Single- and multiple-
family housing (other than apartment
houses over three stories) with necessary
support facilities. Support facilities may
include commercial services incorporated
in and comprising less than 5 percent of
the total area of housing capacity, asso-
ciated open space, and minor parking
and recreation facilities supporting the
housing,

(5) Agricultural—1) Cropland. Land
used primarily for the production of cul-
tivated crops for harvest, Land used for
facilities in support of farming opera-
tions are included.

(1i) Rangeland. Land used for grazing
by livestock and blg game animals on
which the climax (natural potential)
plant community is dominated by
grasses, grasslike plants, forbs and
shrubs.

(1i1) Hayland or pasture. Land used for
meadow grasses which are cut and cured
for livestock feed.
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(iv) Forest. Land used primarily for

the production of adapted wood crops.

(6) Fish and wildlife habitat. Wet-
lands, fish and wildlife habitat, and areas
managed primarily for fish and wildlife;
may include impoundments that have a
capacity of less than 20 acre-feet and a
surface ares at the high-water mark of
less than 2 acres.

(1) Combined uses. Any appropriate
combination of land uses where one land
use Is designated as the primary land
use and one or more other land uses are
designated as secondary land uses.

(d) Criteria for approving alternative
postmining use of land. An alternative
postmining land use may be approved by
the regulatory authority, after consulta-
tlon with the land owner or the surface
management agency on Federal lands,
if the following criteria are met.

(1) The proposed land use is compati-
ble with adjacent land use and, where ap-
plicable, with Jland-use policles and
plans, A written statement of the views
of local Tribal authorities for land-use
policies and plans shall accompany the
request for approval.

(2) Avallable data on the long-term
expected need and market show that the
proposed land use can be achieved and
maintained.

(3) Specific and feasible plans have
been prepared which include a time
schedule showing how the proposed land
use will be achieved within a ressonable
time after mining and how the achleved
land use will be sustained. The regula-
tory authority may require appropriate
demonstrations to show that the planned
procedures are feasible, reasonable, and
integrated with mining and reclamation,
and that the plans will result in success-
ful reclamation.

(4) Completion of the necessary pub-
lic facilities is assured as evidenced by
appropriate letters of commitment to
provide them in a manner compatible
with the operator’s plans.

(5) Specific and feasible plans for
financing attainment and maintenance
of the postmining land use including let-
ters of commitment if the financing Is
to be provided by someone other than the
permittee or operator.

(8) The plans are designed by a reg-
{stered professional engineer, or other
professional, who is knowledgeable about
the proposed land-use category and will
ensure that the plans conform to na-
tionally accepted standards to assure
adequate land stability, drainage, and
vegetation cover, and will provide an ap~
propriate sesthetic design for the post-
mining use of the site.

(7) The proposed use or uses will not
present actugsl or probable hazard to
publie health or safety nor will they pose
any actual or probable threat of water
flow diminution or pollution.

(8) The use or uses will not involve
unreasonable delays In reclamation.

(9) Necessary approval of measures to
prevent or mitigate adverse effects on
fish and wildlife has been obtained from
the regulatory authority and appropriate
Tribal and Federal fish and wildlife man-
agement agencies,
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(10) Proposals to change from pre-

& postmining cropland use, where the
cropland would require continuous main-
tenance such as seeding, plowing, culti-
vation, fertilization, or other similar
practices to be practicable or to comply
with applicable Federal and Tribal laws,
shall be reviewed by the regulatory au-
thority to assure that—

(1) There is a firm writien commit-
ment by the permittee or by the land
owner or land manager to provide suffi-
cient crop management after release of
applicable performance bonds to assure
that the proposed postmining cropland
use remains practical and reasonable,
and will not pose an actual or probable
threat of water diminution or pollution;

(ii) There is sufficient water avall-
able and committed to maintain crop
production;

(i) The quality and quantity of top~-
soil has heen shown to be sufficient to
support the proposed use over & period
of years;

(iv) The proposed cropland use will
be maintained after release of applicable
bonds and is not proposed only as a tem-
porary alternative to re-establishing the
premining use of the land.

(11) The regulatory authority has
provided by public notice not less than
45 days nor more than 60 days for in-
terested citizens and local, Tribal and
Federal agencies to review and comment
on the proposed land use.

§ 177.105 Backfilling and grading.

In order to achieve the ‘approximate
original contour, the permittee or opera-
tor shall, except as provided in para-
graphs (d), (e}, and (g) of this section,
transport, backfill, compact unless other-
wise approved by the regulatory au-
thority, and grade all spoil material to
eliminate all highwalls, spoil piles, and
depressions, Cut-and-fill terraces may be
used only iIn those situations expressly
{dentified in this section. Land above the
highwall may be disturbed only in the
amount necessary to comply with this
section end §177.108. The postmining
graded slope must be determined by the
premining average of natural slopes In
the area as defined In paragraph (a) of
this section.

(a) Slope measurements. (1) To deter-
mine the average natural slope of the
area before mining, 10 slopes, or more
as specified by the regulatory suthority
in accordance with site conditions, must
be surveyed, messured, and recorded.
Each measurement shall consist of an
angle of inclination along the prevailing
slope extending 100 linear feel above
and below the coal outcrop; or, where
this Is impractical, at locations specified
by the regulatory authority, Where the
area has been previously mined, the
measurements shall extend at least 100
feet bevond the limits of mining disturb-
ances as determined by the regulatory
authority to be representative of the pre-
mining configuration of the land.

(2) After the disturbed area has been
graded and the topsoll replaced, the final

graded slopes shall be measured at the
beginning and end of lines established
on the prevailing slope at locations rep-
resentative of premining slope condi-
tions and approved by the regulatory
authority. These measurements must not
be made s0 88 to allow unacceptably steep
slopes to be constructed.

(b) Moderate slopes. Where natural
slopes are determined according to par-
agraph (a) of this section to average less
than 20 degrees, or such lesser slope as
the regulatory authority requires, the
final graded slopes shall not exceed
either the average maximum natural
slope or any lesser slope as specified by
the regulatory authority based on con-
sideration of sofl, climate, or other
charncteristics of the surrounding area.

(c) Steep slopes. (1) While natural
slopes are determined according to para-
graph (a) of this section to average 20
degrees or more, or such lesser slope as
the regulatory authority defines as “steep
slope,” the final graded slopes shall not
exceed either the average maximum nat-
ural slope or any lesser slope as specified
by the regulatory authority based on
consideration of =oil, climate, or other
characteristics of the surrounding area.

(2) In order to conserve soll moisture
and to control erosion on final graded
slopes, cut-and-fill terraces along mine
benches may be allowed if the terraces
are compatible with the postmining land
use approved under §177.104, will pre-
vent erosion, and are appropriate sub-
stitutes for construction of lower grades
on the reclaimed lands. The terraces
shall meet the following requirements:

(1) The width of the Individual terrace
bench shall not exceed 20 feet,

(1D The vertical distance between ter-
races shall be as specified by the regula-
tory authority to prevent excessive ero-
sion and to provide long-term stability.

(ii1) The slope of the terrace face shall
not exceed 1v:2h (50 percent).

(iv) The terrace shall have adequate
slopes to divert drainage away from the
face of the terrace and into drainage
systems that are stabflized by vegeta-
tion or other stabilization methods that
will require minimal maintenance after
mining. .

(v) Culverts and underground rock
drains shall not be used on the terrace
unless approved by the regulatory
authority.

(3) All operations on natural slopes
of 20 degrees or more as stated in par-
agraph (c) (1) of this section shall meet
the provisions of §177.111.,

d) Mountaintop remorval, Where sur-
face mining operations will remove en-
tire conl seams in the upper part of a
mountain, ridge, or hill by removing all
of the overburden, final graded top pla-
teau slopes on the mined area shall be
less than lv:5h so as to create a level
plateaun or gently rolling configuration
and the outslopes of the plateau shall not
exceed 1v:2h, excepl where engineering
data substantiates and the regulatory
authority finds that a minfmum static
safety factor 1.5 will be attained. Al-
though the area need not be restored to
approximate original contour, all h}uh-
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walls, spoil piles, and depressions except
as in paragraph (¢) of this
section shall be eliminated.

{e) Depressions. The requirement of

this section to achieve approximate ori-
ginal contour does not prohibit construc-
tion of small depressions if they are ap-
proved by the regulatory authority to
minimize erosion, conserve soil moisture
or promote revegetation. However, the
depressions shall be compatible with the
approved postmining land use and shall
not be inappropriate substitutes for con-
struction of lower grades on the re-
claimed lands. Depressions approved un-
der this section shall have a holding ca-
pacity of less than 1 cubic yard of water
or, if it is necessary that they be larger,
shall not restrict normal access to the
area.
(f) Definition of thin and thick re-
stored overburden, The thin overburden
provisions of paragraph (g) of this sec-
tion apply where the final thickness is
less than 0.8 of the initial thickness, The
thick overburden provisions of paragraph
(h) of this section apply where the final
thickness is greater than 1.2 of the ini-
tial thickness. Initial thickness is the sum
of the overburden thickness and coal
thickness, Pinal thickness is the product
of the overburden thickness times the
bulking factor to be determined for each
mine area.

(g) Thin overburden. In surface coal
mining operations carried out continu-
ously in the same limited pit area for
more than 1 year from the day coal-
removal operations begin and where the
volume of all available spoil and suitable
waste materials is demonstrated to be
insufficient to achieve approximate ori-
ginal contour, surface coal mining opera-
tions shall be conducted to meet the fol-
lowing standards:

(1) Transport, backfill, and grade, us-

ing all available spoil and suitable waste
materials from the entire mine area, to
attain the lowest practicable grade,
which may not exceed the angle of re-
pose, and to provide adequate drainage
and long-term stability of the regraded
areas.
(2) Eliminate highwalls by reshaping
to stable slopes not exceeding 1v:2% (50
percent), or such lesser slopes as the reg-
ulatory authority may specify to reduce
erosion, maintain the hydrologic balance,
or allow the approved postmining Iand
use.

(3) Transport, backflll, grade, and re-
vegetate to achieve an ecologically sound
land use compatible with the prevailing
land use in unmined areas surrounding
the permit area.

(4) Transport, backfill and grade to
ensure that fmpoundments are con-
structed only where it has been dem-
onstrated to the regulatory authority's
satisfaction that all requirements of
§177.108 have been met and that im-
poundments have been approved by the
regulatory authority as meeting the re-
quirements of this part and all other
:‘%pncablo Federal and Tribal regula-

ns.

(h) Thick overburden. In surface coal
mining operations where the volume of
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spoil is demonstrated to be more than
suflicient to achieve the approximate
original contour surface coal mining
operations shall be conducted to meet the
following standards:

(1) Transport, backfill, and grade all spoll
and wastes not required in the surface min-
ing areas to achieve spproximate original
contour to the lowest practicable grade.

(2) Deposit, backfill, and grade oxcess
spoll and wastes only within the permit area
and d of such materials in conform-
ance with § 177,106,

(3) Transport, backfill, and grade excess
spoll and wastes to maintain the hydrologlc
balances In accordance with § 177.J08 and
to provide long-term stabiiity,

{4) Transport, backfill, grade, and revege-
tateé wastes and excess spoll to achleve an
ecologically sound land use compatible with
the provalling land uses In unmined areas
surrounding the permit area.

(5) Eliminate all highwalls angd depressions
oxcept as stated in paragraph (¢) of this sec-
tion by flling with spoil and suitable waste
mnteriala,

(1) Regrading to remove rills and gul-
lies. When rills or gullies deeper than 6
inches form in areas that have been re-
graded and the topsoil replaced but vege-
tation has not yet been established, the
permittee shall fill, compact, or otherwise
stabilize the rills and gullies and reseed
or replant the areas according to § 177.-
110.

(J) Covering coal and acid-forming,
toxic-forming, combustible, and other
waste materials; stabilizing backfilled
materials; and using waste material for
fill—(1) Cover.—All undisturbed coal
seams and any acid-forming, toxic-
forming, combustible materials or any
other waste materials as identified by
the regulatory authority that are ex-
posed, used, or produced during mining
shall be treated to neutralize potential
toxicity and permanently covered with
a minimum of 5 feet of nontoxic and
noncombustible material, in order to
prevent water pollution, adverse effects
on plant growth and land uses, and sus-
talned combustion.

(2) Stabilization, Backfilled materials
shall be compacted wherever necessary
to prevent leaching of toxic materials
into surface or subsurface waters in ac-
cordance with §177.108(g) and when-
ever necessary to ensure the stability of
the backfilled materials. The equipment
to be used, the method of compacting
material and the design specifications
shall be approved by the regulatory au-
thority before the toxlc materials are
covered.

(3) Use of waste materials as fill. Be-
fore waste materials from a coal prepa-
ration of conversion facility or from
other activities conducted outside the
permit area such as municipal wastes are
used for fill material, it must be demon-
strated to the regulatory authority by
means of chemical and physical analyses
that use of these materials will not ad-
versely affect water quality, water flow,
and vegetation; will not present hazards
to public health and safety; and will not
cause instability in the back-filled area.

(k) Grading along the contour. All
final grading, preparation of overbur-
den before replacement of topsoil, and
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placement of topsoil in accordance with
§ 177.107, shall be done along the con-
tour to minimize subsequent erosion and
instability. If grading along the contour
would be hazardous to equipment opera-
tors, grading in a direction other than
generally parallel to the contour may be
approved by the regulatory authority.

§ 177.106  Disposal of spoil and waste
material in areas other than the mine
workings or excavations,

(a) Disposal of spoil and wastes in
other than valley or head-of-hollow fills.
Spoil and waste material not required
to achieve the approximate originai con-
tour may be transported to and placed
in a controlled (engineered) manner in
disposal areas other than the mine work-
ings or excavations only if all the fol-
lowing conditions, in addition to the
other requirements of this part, are met;

(1) The disposal areas shall be within
the permit area, and they must be ap-
proved by the regulatory authority,

(2) The disposal areas shall be located
on the most moderate sloping and nat-
urally stable areas available as approved
by the regulatory authority,

(3) Where the slope In the disposal
area exceeds 1v:5.5h (18 percent), or
where otherwise required by the regula-
tory authority, structures such as key-
way cuts (excavations to stable bedrock)
or rock toe butfresses shall be used to
stabilize the fill,

(4) The disposal area does not con-
tain springs, natural water courses or
wet weather seeps unless lateral drains
are constructed from the wet areas to
the main underdrains in such a manner
that filtration of the water into the spoil
pile will be prevented.

(5) The spoll and wastes shall be
gaccd. compacted, covered, and graded

allow surface and subsurface drain-
age to be compatible with the natural
surroundings, and to ensure long-term
stability. The final configuration of the
land must be suitable for land uses ap-
proved In accordance with § 177.104.

(6) The fill shall be designed using
recognized professional standards and
approved by a registered professional
engineer,

(7)) All organic material shall be re-
moved from the disposal area and the
topsoil must be removed and ségregated
before the surplus material is placed in
the disposal area. However, if approved
by the rgulatory authority, organic ma-
terial may be used as mulch or may be
included in the topsoil.

(8) The fill shall not interrupt or en-
croach upon active drainage channels
In & way that will Impound water or
cause an increase in suspended solids in
the surface drainage outside the permit
area over that existing before surface
coal mining and reclamation operations.

(9) The fill shall be inspected for sta-
bility by a registered engineer or quali-
fied professional specialist at least quar-
terly and during critical construction
periods to assure removal of all organic
material and topsoll, placement of
underdrainage systems, and proper con-
struction of terraces according to the
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approved plan. The registered engineer
shall provide a certified report, after
each inspection that the fill has been
constructed as specified by the design
approved by the regulatory authority.

(b) Disposal of spoil in valiey or head-
of-hollow fills. Waste material must not
be disposed of in valley or head-of-hol-
low Alls, Spoil to be disposed of in nat-
ural valleys must be placed in accordance
with the following requirements.

(1) The disposal areas shall be within
the permit area, and they must be ap-
proved by the regulatory authority and
be appropriately bonded.

(2) The disposa: site shall be near the
ridge top of valley selected to Increase
the stability of the fill and to reduce the
drainage area above the fill.

(3) A system of underdrains con-
structed of durable rock shall be In-
stalled along the natural drainageways
of the disposal area. The drainage sys-
tem shall extend from the toe to the
head of the fill and contain lateral drains
to each area of potential drainage or
seepage. In constructing the under-
drains, 8 maximum of 10 percent of the
rock must be less than 12 inches in size:
however, no rock can be larger than 25
percent of the width of the drain. he
minimum size of the main underdrain
shall be:

Pre- Mintoun slze
Todnl amount of dorninant of drain
(Il moterial Ly -;lol n feot
| ——————
material Width Tekght
Yass than | million yd ' . Sandstone 10 ¢
ket ittt b rprrers ARG - = 10 LY
More than ) million yd *., Sandsions. 16 8
Do shale. .. ... 16 L)

(3) Spoil shall be placed and com-
pacted to designed densities in lifts that
are less than 4 feet thick.

(4) Terraces shall be constructed to
stabilize the face of the fill. The height
of each terrace shall not exceed 50 feet
and the width shall not be less than 20
feet.

(5) The tops of the fill and each ter-
race shall be graded no steecper than
10:20h (5 percent) to drain surface
water to the sides of the fill where sta-
bilized surface channels shall be estab-
lished off the fill to carry drainage away
from the fill. Drainage shall not be di-
rected over the face of the fill unless
approved by the regulatory authority,

(6) All surface drainage from the un-
disturbed area above the fill shall be
diverted away from the fill area into pro-
tected channels.

(7) The outslope of the f{ill shall not
exceed lv:2h (50 percent). The regula-
tory authority may require a flatter
slope because of the physical, climato-
logical, and other characteristics of the
site,

(8) The 111l shall be inspected for sta-
bility by a registered engineer or quali-
fied professional specialist at lcast quar-
terly and during critical construction pe-
riods to assure removal of all organic
material and topsoll, placement of un-
derdrainage systems, and proper con-
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each inspection, that the fill has been
constructed and maintained as specified
by the design approved by the regulatory
authority.

§ 177.107 Topsoil handling.

To prevent topsoll from being con-
taminated by spoil and waste materials,
the permitice or operator shall remove
the topsoll as a separate operation from
areas to be mined. Topsoil shall be im-
mediately redistributed according to the
requirements of paragraph (b) of this
section on areas graded to the approved
postmining configuration. If sufficient
graded areas are not immediately avail-
able because of climatic conditions or
size of the area on which topsoil can be
distributed, the topsoil shall be segre-
gated, stockpiled, and protected from
wind and water eérosion or contanimants
which lessen its capability to support
vegetation,

(R) Topsoil removal, (1) All topsoil
to be salvaged shall be removed before
drilling for blgsting, blasting, or mining
to prevent loss and contamination of
the topsoil with undesirable materials,
All topsoil shall be removed unless other-
wise approved by the regulatory author-
ity to provide for use of alternative soil
horizon or to avold retention of excessive
B horizon material. Where the removal
of topsoll results In erosion that may
cause alr or water pollution, the regula-
tory authority shall limit the size of the
area from which topsoil may be removed
at any one time and specify methods
of treatment to control erosion of ex-
posed overburden.

(2) Where the A horizon of the top-
=oll is identified by surveys and soil core
(or equivalent) analyses to be of suffi-
cient depth to permit separate removal
and to be of high quality in terms of
plant-growth medium or native-seed
source, the regulatory authority shall re-
quire that the entire A-horizon be re-
moved separately and segregated from
the other soil horizons and replaced as
the surface soll layer.

(3) Overburden may be used Instead
of, or as a supplement to, topsoil only
where the available topsofl is of inade-
quate quantity or quality to sustain veg-
etation, and if all the following require-
ments are met:

(1) The permittee demonstrates that
the overburden is more suitable for vege-
tation by the results of chemical and
physical analyses, which shall include
determinations of pH, percent organic
matter, nitrogen, phosphorous, potas-
sium texture class, water holding capac-
ity, potential acidity or other analyses as
required by the regulatory authority, and
by the results of any field-site trials or
greenhouse results required by the regu-
latory authority.

(i) The chemical and physical anal-
vses and the fleld-site trials are accom-
panied by a certification from qualified
soll sclentist.

({ii) The alternative overburden Is
removed, segregated, stockpiled, and re-
placed in conformance with this section,

(b) Topsoil redistribution. (1) After
final grading and before the topsoil is re-
placed, regraded land shall be scarified
or otherwise treated to eliminate slippage
surfaces.

(2) Topsoil shall be redistributed in a
manner that: (1) Achieves a uniform
thickness throughout the regraded area.
(i) Prevents excess compaction of the
spoll and topsoil; and (iil) Protects the
topsoil from wind and water erosion be-
fore It is seeded or planted.

(3) Water eroslon shall be minimized
by spreading soll or finishing grading of
soil along the contour, unless this action
would be hazardous to equipment oper-
ators. Grading in a direction other than
generally parallel to the contour shall
be approved by the regulatory authority
before final grading.

(c) Topsoil storage. If the permit al-
lows storage of topsoil, the stockpiied
topsoil shall be placed within the permit
area where It will not be disturbed or be
exposed to excessive water, wind erosion
or contaminants which lessen its capa-
bility to support vegetation before it can
be redistributed on terrain graded to
final contour, If stockpiles are to be in
place for more than 30 days, they shall
be selectively placed and protected from
wind and water erosion, unnecessary
compaction, and contamination by un-
desirable materials either by a vegetation
cover as defined In §177.110(g) or by
other methods that have been demon-
strated to provide equal protection such
as snow fences, chemical binders, and
mulching. The regulatory authority may
require more stringent standards if a
high potential exists for loss of topsoil
through erosion, and shall prohibit mov-
ing the topsoil once it is placed in a stor-
age area until it is moved to a regraded
area for redistribution.

(d) Nutrieats and soil amendments.
Nutrients and soil amendments in the
amounts and analyses as determined by
soil tests shall be applied to the topsoil to
produce soil that will support the recla-
mation requirements of § 177.110.

§ 177.108  Protection of the hydrologic
systen:.

The permittee shall plan and conduct
coal mining and reciamation operations
to minimize disturbance of and to pre-
vent long-term changes in the prevailing
hydrologic balance, on or off site
Changes in water quality and quantity,
in the depth to ground water, or in the
location of surface-water drainage chan-
riels will be limited to changes that do
not violate applicable Federal and Tribal
regulations and do not adversely affect
the post-mining use of the disturbed
lands, The permittee shall conduct all
operations in such a way as to minimize
water pollution and, where necessary, use
treatment methods to control water pol-
lution. Practices that will minimize pol-
lution include but are limited to stabi-
lizing disturbed areas through shaping
and grading, diverting runoff, achieving
quick growing stands of temporary veg-
etation, lining drainage channels with
rock or vegetation, mulching topsoil,
sealing off acid-forming and toxic-form-
ing materials, and selectively placing
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waste materials in backfill areas. If pol-
lution can be controlled only by treat-
ment, the permittee shall operate and
maintain the necessary water-treatment
facilities, However, the permittee shall
emphasize mining and reclamation prac-
tices that will prevent or minimize wa-
ter pollution in preference to water-
treatment facilities,

(a) Water-qualily standards and eflu~
ent Hmitations. All drainage from the
disturbed area, including areas revege-
tated and not released from bond, shall
be discharged through a settling pond,
or a serles of settling ponds. The regula-
tory authority may grant exemptions
from this requirement only when the
disturbed drainage srea within the dis-
turbed area is small and settling ponds
are not necessary to meet water-quality
standards and effluent limitations, Dis-
charges from the entire permit area must
meet all applicable Federal and Tribal
water-quality standards and the follow-

ing numerical eflluent limitations:
A of
EfMuent Maxitumn dally values
chanetenisile lowable ¢ for 30
tive discharge
days?’
Toal Smpended Rl oo se
Hydrogen-lon con- Within the rangs
centration, 60000,

! Based ot a repiresentative ssmpling sebedile.

(1) Any overflow or other discharge of
surface water from the permit area that
would result from an event larger than
A 25-year 24-hour frequency event will
not be subject to these eflluent standards,

(2) The permittee shall install, oper-
ate, and maintain adequate facilities to
treat any water discharge that violates
the standards and limitations of this par-
agraph or other applicable standards. If
the pH of discharged waters normally is
less than 6.0, and the mine normally pro-
duces more than 500 tons of coal per op-
erating day, an automatic lime feeder or
other neutralization device approved by
the regulatory authority shall be in-
stalled, operated, and maintained.

(b} Surface-water moniloring. (1)
Equipment necessary to measure the
quality and quantity of surface-water
discharges from the permit area and to
identify the effects of surface mining and
reclamation operations on the surface
water shall be Installed, maintained, and
operated, and shall be removed when no
longer required. Total fron, total man-
ganese, total suspended solids, pH, and
flow must be measured on a daily basis
whenever a discharge occurs unless it
can be demonstrated to the satisfaction
of the regulatory authority that different
analyses are required. The regulatory
authority may require additional analy-
S€8.

(2) Dally samples shall, for all dis-
charges that occur for more than 1 hour
(continuous or intermittent flow), be
comprised of at Jeast four samples rep-
resentative of actual conditions, com-
posited for a daily analysis. Chemical
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analysis must be performed as specified
in 40 CFR Part 136. The results of these
measurements shall be submitted to the
regulatory authority on a monthly basis,
but within 60 days of collection. How~
ever, if the discharge is subject to regu-
lation by a Federal permit issued in com-
pliance with section 301 of the Federal
Water Pollution Control Act Amend-
ments of 1872 (33 U.S8.C. 1311), a copy of
the completed reporting form supplied
to meet the permit requirements may be
submitted to the regulatory authority to
satisfy the monitoring and reporting re-
quirements of this paragraph, If the re-
ported data meets the requirements of
this paragraph. Violations of permit con-
ditions must be reported to the regula-
tory authority immediately after receipt
of analytical results by the permittee.

(¢) Diversion and conveyance of over-
land flow jrom disturbed areas. In order
to prevent acid and other toxic mine
drainage from polluting surface and
ground water and to minimize erosion,
overland flow shall be diverted away
from disturbed sreas by means of tem-
porary or permanent diversion struc-
tures, and the following requirements
shall be met:

(1) Temporary diversion structures
are those used during mining and recla-
mation. When no longer needed to pro-
tect disturbed arcas, the structures shall
be removed and the area reclaimed. They
shall be constructed to safely pass the
peak runoff from a precipitation event
with a 10-year recurrence interval, or &
larger event as specified by the regula-
tory authority,

(2) Permanent diversion structures
are those remaining after mining and
reclamation and approved for retention
by the regulatory suthority and other
appropriate Tribal and Federal agencies,
To protect fills and property and avoid
danger to public health and safety, per-
manent diversion structures shall be
constructed to safely pass the peak run-
off from a precipitation event with a
100-year recurrence interval or a larger
event as specified by the regulatory au-
thority. Permanent diversions shall be
constructed with gently sloping banks
that are stabilized by vegetation. As-
phalt, concrete, or other similar linings
shall not be used unless specifically re-
quired fo prevent seepage or to provide
stability and are approved by the regu-
latory authority.

(3) Diversions shall be designed, con-
structed, and maintained in a manner
that does not increase the tota] suspend-
ed solids leaving the permit area on a
seasonal basis above those levels that
existed before mining and in excess of
requirements set by applicable Federal
and Tribal law.

(4) Discharges from diversions that
pass entirely through undisturbed areas
shall meet applicable water-quality
standards for the receiving streams. Dis-
charges from diversions that pass
through disturbed areas must comply
with paragraph (a) of this section.

(5) Surface water shall not be diverted
into underground mine workings unless
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it Is demonstrated to the satisfaction of
the regulatory authority that such di-
version will abate water pollution or
otherwise eliminate public hazards re-
sulting from underground mining,

(d) Stream channel diversions. (1)
Flow from perennial, intermittent, and
cphemeral streams within the permit
area may be diverted only when the di-
versions are approved by the regulatory
authority and they are in compliance
with Tribal and Federal law and ap-
proved ragulations. When streamflow is
nllowed to be diverted, the new stream
channel shall be designed and con-
structed to meet the following require-
ments:

(1) The average stream gradient shall
be maintained and the channel designed
to remain stable after mining and rec-
lamation operations are completed.

1) Channel, bank, and flood-plain
configurations shall be adequate to safely
pass the peak runoff of & precipitation
event with a 10-year recurrent interval
for temporary diversions and a 100-year
recurrence interval for permanent diver-
stons; or larger events as specified by the
regulatory authority.

(iif) Channel banks shall be protected
from erosion by measures such as seed-
ing, planting and applying riprap.

(lv) Fish and wildlife habitat and
water and vegetation of significant value
for wildlife food or shelter shall be pro-
tected In consultation with appropriate
fish and wildlife management agencies.

(v) Diversions shall be designed, con-
structed, and maintained in a manner
that does not increase the total sus-
pended solids leaving the permit area on
a seasonal basis above those levels that
existed before mining. Applicable Tribal
and Federal water quality standards shall
be met.

(2) All temporary diversion structures
shall be removed before release of appli-
cable bonds unless the regulatory auth-
ity approves the retention of those
structures.

(3) Buffer zone. No land shall be dis-
turbed within 100 feet of an iIntermittent.
or perennial stream not approved for
mining unless authorized by the regula-
tory authority. The area not to be dis-
turbed shall be designated a buffer zone
and marked with signs as zpecified in
§177.103.

(e) Settling ponds. Settling ponds shall
be constructed in appropriate locations
in each drainage area prior to any min-
ing in that drainage area in order.to con-
trol sedimentation or otherwise treat
water in accordance with parsgraph (a)
of this section. These ponds may be used
Individually or in a series, and they shaill
meet the following criteria:

(1) The minimum storage volume
shall equal the sum of; (1) The volume
of runoff to be controlled from the drain-
age area above the settling pond that re-
sults from a 10-year 24-hour percipita-
tion event;

(i) 0.2 acre-feet of storage for each
acre of disturbed area within the up-
stream drainage area; and
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(1ii) Additional storage as necessary to
meet the effluent standards of paragraph
(a) of this section.

(2) An appropriate combination of
principal and emergency spillways shall
be provided to safely discharge the peak
runoff from a precipitation event with a
26-year recurrence interval, or larger
event as specified by the regulatory
authority.

(3) All settling ponds shall be exam-
ined for structural weakness, erosion and
other hazardous conditions in accord-
ance with inspection requirements con-
tained in 30 CFR 77.216.35.

(4) All settling ponds shall be removed
and the disturbed areas regraded, re-
vegetated, and stabilized before release
of applicable bonds unless the regula-
tory authority approves retention of the

(5) Sediment shall be removed from
settling ponds when the volume of sedi-
ment accumulates to 50 percent of the
sediment storage volume required in
paragraph (e) (1) of this section. The
sediment shall be disposed of in a way
that prevents it from entering surface
water, contaminating subsurface water,
and causing adverse effects due to its
chemical and physical characteristics on
infiltration, vegetation, or water quality.
Sediment that has been removed from
settling ponds and that meets the re-
quirements for topsoil may be redis-
tributed over graded areas in accordance
with § 177.107.

(6) Discharges from settling ponds
shall meet the water-quality and effluent
requirements of paragraph (a) of this
section,

¢7) If a settling pond includes an em-
bankment that is more than 20 feet in
height, as measured from the upstream
toe of the embankment to the crest of
the emergency spillway, or has a storage
volume of 20 acre-feet or more, the fol-
lowing additional requirements shall be
met:

(1) An appropriate combination of
principal and emergency spillways shall
be provided to safely discharge the runoff
from the design storm as specified by the
regulatory authority. This design storm
shall not have & recurrence frequency of
less than 50 years,

(i1) Ponds shall be designed and con-
structed with a safety factor of at least
1.5 for embankment slope stability.

(iil) The minimum top width of the
embankment shall not be less than the
quotient of H+435 where H is the helght

5
of the embankment as measured from
the upstream toe to the top of the em-
bankment.,

(iv) Ponds shall have appropriate bar-
riers to control seepage along conduits
that extend through the embankment.

(8) All ponds shall be designed and
constructed under the supervision of, and
Inspected and certified after construc-
tion for compliance with design require-

- ments, by a registered professional en-

gineer.
(1) Discharge structures. Discharges
from settling ponds and diversions shall
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be controlled using available technology,
such as energy dissipators, surge ponds,
and other devices to reduce erosion and
prevent deepening and enlargement of
stream channels,

(g) Acid and toxic materials. Drainage
from acid forming and toxic forming
mine materials into ground and surface
water must be prevented by:

(1) Identifying and burying in the
permit area spoil and waste materials
that can be toxic or otherwise harmful
to vegetation and can adversely affect
water quality, The material shall be
buried with & minimum of 5 feet of non-
toxic material or using other procedures
in accordance with § 177.105. Material
shall not be buried or stored within 100
feet of any perennial or intermittent
stream, or used in construction of dams,
embankments or roads or where they
will pollute surface and ground water,

(2) Burying all material within 30
days, or less if specified by the regulatory
authority. If necessary to store the ma-
terial, piles shall be stored on imper-
meable material and protected from ero-
sion and contact with surface water.

(3) Casing, sealing, or otherwise man-
aging boreholes, shafts, wells, and auger
or other horizontal holes to prevent pol-
lution of surface or ground water, and
to prevent mixing of ground waters of
significantly different quality (unless
mixing is approved by the regulatory au-
thority). All boreholes that are within
the permit area but are outside the sur-
face coal mining area or which extend
beneath the coal to be mined and into
aquifers, shall be plugged permanently
in & manner approved by the regulatory
authority.

(4) Taking such other actions as re-
quired by the regulatory authority.

(h) Recharge capacity of reclaimed
lands. The disturbed area shall be re-
claimed to restore approximate premin-
ing infiltration rates and to restore the
ability of the reclaimed area to trans-
mit water to the ground-water system.
All available measures shall be used to
ensure that the recharge capacity of the
reclaimed land will support the approved
postmining use of the land.

(1) Restoration of ground-water sys-
tems. Backfilled materials shall be selec~
tively placed to reestablish ground-water
systems to approximate premining con-
ditions.

() Alluvial valley floors west of the
100th meridian west longitude, (1) Es-
sential elements of the hydrologic func-
tions of alluvial valley floors shall be pre-
served throughout the mining and rec-
lamation process by maintaining or es-
tablishing:

(1) The gradient of streams;

(11) Aquifers, aquicludes, capillary
zones, and perched water zones;

(ii1) Quantity and quality of surface
and ground water;

(iv) Depth to, and seasonal fluctua-
tlons of, ground water where ground
water supports a subirrigated vegetation

(v) Configuration and stability of the
land surface in the flood plain as they

allow or facilitate {rrigation with flood
waters and maintain erosional equilib-
rium; and

(vl) Soil profiles, including physical
and chemical characteristics of the sub-
strate (or plant-growth medium) which
provide moisture holding capacity and
thereby provide for sustained vegetation
growth through the dry months.

(2) Surface mining and reclamation
operations conducted in or adjacent to
alluvial valley floors located west of the
100th meridian west longitude shall not
interrupt, discontinue, or preclude farm-
ing on these alluvial valley floors unless
the permining lands use of such alluvial
valley floors has been undeveloped
rangeland with no regular cropping of
hay or unless the area of the affected
alluvial valley floor Is of small acreage
and provides negligible support for one
or more farmer's production. This sub-
paragraph (2) does not apply to those
surface coal mining operations that:

(1) Were in production in the year pre-
ceding August 3, 1977, were located in or
adjacent to an alluvial valley floor, and
produced coal in commércial quantities
in the period identified in this para-
graph; or

(i) Had specific permit approval by
the Bureau of Indian Affairs before Au-
gust 3, 1977, to conduct surface coal min-
ing operations for an area within the
affected alluvial valley floor.

(3) Before new surface mining and re-
clamation operations which may be au-
thorized under subparagraph (2) of this
paragraph are commenced, the permittee
shall submit and the regulatory author-
ity shall approve detailed surveys and
baseline data to establish standards
against which the requirements of sub-
paragraph (1) of this paragraph can be
measured. The surveys and data shall in-
clude:

(1) A map at a scale determined by the
regulatory authority showing the loca-
tion of the alluvial valley floor.

(i) Baseline data covering a full water
year for each of the hydrologic elements
identified in subparagraph (1) of this
paragraph. i

(iif) Such other data as the regulatory
authority may require.

(k) Ground-water monitoring.
Ground-water levels and guality of the
ground water shall be monitored as ap-
proved by the regulatory authority, to
determine the effects of surface coal
mining operations on ground water.
When mining Is done below the water
table, the water levels shall be monitored
in representative ground-water wells
within the area which may be influenced
by the mining or in such other wells
that can adequately reflect changes in
water levels, Where existing wells are
inadequate to measure long-term
changes, the permittee may be required
by the regulatory authority to drill and
complete wells to measure water quan-
tity and quality In the permit area. When
determined necessary by the regulatory
authority, the permittee also may be re-
quired to drill and complete wells to
measure water levels on and off site sub-

FEDERAL REGISTER, VOL. 42, NO. 179—THURSDAY, SEPTEMBER 15, 1977




Jject to surface owner consent. These
wells must monitor all aquifers that may
be affected by mining.

(1) Hydrologic fmpacts of roads.—(1)
General. Access and haul roads and as-
sociated bridges, culverts, ditches, and
road rights-of-way shall be constructed,
maintained and reclaimed so as to con-
trol diminution or degredation of water
quantity and quality. The land over
which roads are constructed for surface
coal mining and reclamation operations
shall be reclaimed in accordance with
this part, unless retention of a road is
approved under §177.104, as being an
integral and contributing part of the
postmining use of the land,

(2) Construction. (1) All roads, inso-
far as possible, shall .be located on
benches, ridges, or flatter and more sta-
ble slopes to minimize erosion. Stream
fords are prohibited uniess they are spe-
cifically approved by the regulatory
authority as temporary routes across dry
streaums unrelated to coal haulage. Roads
shall not be Jocated In stream beds; nor
shall they be located within the 100-year
flood plain of any stream unless it can
be demonstrated that the roads will not
restrict the flow of the base flood (a flood
that has a 1 percent or greater chance
of occwrring in any year), nor increase
erosion or cause significant sedimenta-
tion or flooding. However, nothing in this

accordance with paragraph (d) of this
section,

(i) In order to minimize erosion and
subsequent hydrologic disturbances,
roads shall be constructed in compli-
ance with the following grade restric-
tions, or other grade determined by the
regulatory authorily to be necessary to
control erosion:

(A) The overall sustained grade shall
not exceed 1v:104 (10 percent),

(B) The maximum grade greater than
10 percent shall not exceed 1v:6.5h (15
percent) for more than 300 feet.

(C) There shall not be more than 300
23. of maximum grade within each 1,000

(1) All access and haul roads shall
be adequately drained wsing structures
such as, but not limited to, ditches, water
barriers, cross drains, and ditch-relief
drains, For access and haul roads that
are to be maintained for more than 1
year, water-control structures shall be
designed with a discharge capacity capa-
ble of passing the peak flow from a 25-
year 24-hour precipitation event. Drain-

erosion at Inlets and outlets. Drainage
ditches shall be provided at the toe of
all cut slopes formed by the construction
f roads. Trash racks and debris basins
shall be installed In the drainage ditches
herever debris from the drainage area
impair the funcuons of the struc-
. Ditch relief and cross drains shall
be spaced according to grade. Drainage
from access and haul roads shall meet
lho“wau -quality requirements of this
section.,

e
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tiv) Access and haul roads shall be
surfaved with durable material. Toxic-
or acid-forming substances shall not be
used In the surface material. Vegetation
may be cleared only for the essential
width necessary for road and associated
ditch construction and to serve traffic
necds.

(3) Maintenance. (i) Access and haul
roads shall be routinely maintained by
measures such as, but not limited to,
wetting, scraping, or surfacing.

(i) Ditches, culverts, drains, trash
racks, debris basing, and other structures
serving to drain access and haul roads
shall not be restricted or blocked In any
manner that impedes drainage or ad-
versely affects the intended purpose of
the structure,

(m) Hydrologic impacts o/ other
transport Jacilities. Railroad loops, spurs,
siding or other transport facilities shall
be constructed, maintained and re-
claimed 50 as to control diminution or
degradation of water quantity or quality.

§ 177.109 Dams constructed of refuse
materials gencral.

{a) No mine or processing refuse ma-
terials shall be used in existing or new
dams without the approval of the regu-
latory authority. The permittee or op-
erator shall design, locate, construct, op-
erate, maintain, modify, abandon, and
remove all dams (used either temporarily
or permanently) when constructed of
mine refuse materials, tailings, coal
processing wastes, or other liquid or solid
wastes In accordance with the require-
ments of this section,

(b) Definitions—Rejuse malerials.
Coal mine waste materials excavated or
removed during surface coal mining and
reclamation operations or separated
from mined coal. The material may be a
mixture of coal, slack coal, or waste coal;
organic material; shale, claystone, sand-
stone, siltstone, or limestone, or related
materials.

Sefety jactor. The ratio of the avail-
able shear strength to the developed
shear stress on a potential surface of
sliding determined by accepted engineer-
ing practice.

(¢) Dams constructed of refuse ma-
terials. (1) Refuse shall not be used in
the construction of dams unless demon-
strated to have no adverse effect on sta-
bility,

(2) Plans for dams or impoundments
shall be approved by the regulatory au-
thority before construction and shall
contain the minimum plan requirements
established by the Mining Enforcement
and Safety Administration purstant to
30 CFR 77.2186.2.

(3) Dams and impoundments subject
to this paragraph shall meet the follow-
ing requirements;

(1) Deslgn of impoundments shall be
based on the flood from the probable
maximum precipitation event unless the
permittee shows that the failure of the
impounding structure would not cause
loss of life or severe property or environ-
mental damage, In which case a design
based on & minimum flood event of 100~
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vear frequency may be approved by the
regulatory authority. An intermediate~
sized design flood may be required de-
pending on site condition,

(1) The design freeboard distance be-
tween the lowest point on an impound-
ing structure and the maximum water
elevation shall be at least 3 feet to avoid
overtopping by wind and wave action.

(iil) Impounding structures shall have
minimum stability factors as follows:

Minimom
et

Loading vonditiun ¥
factor

Casn

Rwehmnnutluu * .
1 . Partial pool with umdy mmn
ssinruion

nl g
o e

L ... Bteady soepage from spillway er
decant crest

Voo Rlnhmnh rwa ll and 11T with
sel=mio

mn The dam, roundauon. and abut-
ments shall be stable under all condi-
tions of construction and operation of
the impoundment. Sufficient foundation
investigations and laboratory testing
shall be performed to determine the fac-
tors of safety of the dam for all loading
conditions in subparagraph (3) (i) of
this paragraph and for all increments of
construction.

(v) Seepage through the dam, founda-
tion, and abutments shall be controlled
to prevent excessive uplift pressures,
internal erosion, sloughing, removal of
material by solution, or erosion of mate-
rial by loss into cracks, joints, and cavi-
ties. This may require the use of im-
pervious blankets, pervious drainage
zones or blankets, toe drains, or relief
wells.

(vi) Allowances shall be made for set-
tlement of the dams and the founda-
tion so that the required frechoard will
not be diminished.

vilh) Impoundments created by dams
of refuse materials shall be subject to o
minimum drawdown criteria that allows
the facility to be evacuated by spillways
or decants of 60 percent of the velume of
wiatler stored during the design precipita-
tion event within 10 days.

(vili) Closed-circuit coal waste shall
not be used in dams constructed of refuse
materials unless demonstrated to main-
tain or enhance dam stability,

(x) During construction of dams sub-
Ject to this paragraph, the structures
shall be periodically inspected by a regis-
tered professional engineer to ensure
construction according to appropriate
designs and upon completion of construc-~
tion, the structure shall be certified as
having been designed in accordance with
accepted professional policles by a
registered professional engineer,

(x) A permanent identification
marker, at least 6 feet high and showing
the dam number assigned pursuant to 30
CFR 77.215-1, and the name of the per-
son operating or controlling the dam
shall be located on or immediately adjn-
cent to each dam within 30 days of cer-
tification of design pursuant to this
section.
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(4) All dams shall be routinely in«
spected by a registered professional en-
gineer in accordance with MESA regula-
tions pursuant to 30 CFR 77.216-3.

(5) All dams shall be routinely main-
tained. Vegetative growth shall be cut
where necessary to facliltate inspection
and repairs, ditches and spillways
cleaned, any combustible materials pres-
ent on the surface removed, and any
other appropriate maintenance proce-
dures follows.

(6) All dams subject to this section
shall be recertified annually as having
been constructed and modified In ac-
cordance with current prevalent engi-
neerjng practices to minimize the possi-
bility of failures. Any changes in the
geometry of the impounding structure
shall be Included in the annual recertifi-
cation report, The certification will in-
clude a report on existing and required
monitoring procedures and instrumenta-
tion, the average and maximum depths
and elevations of any impounded waters
over the past year, existing storage ca-
pacity of impounding structures, any
fires occurring in the material over the
past year, and any other aspects of the
structures affecting their stability.

(7) Any enlargements, reductions in
size, reconstruction or other modification
of dams shall be approved by the regula-
tory authority.

(8) All refuse dams shall be removed
and the disturbed areas regarded, reveg-
etated, and stabilized prior to the release
of bond unless the regulatory authority
approves retention of such dams as be-
ing compatible with an approved post-
mining land use (§ 177.104).

§ 177.110 Revegetation.

(a) General. (1) The permittee shall
establish on all land that has been dis-
turbed, a diverse, effective, and perma-
nent vegetative cover of specles native
to the area of disturbed land or species
that will support the planned postmining
uses of the land approved according to
§ 177.104,

(2) Revegetation shall be carried out
in & manner that encourages a prompt
vegetation cover and recovery of pro-
ductivity levels compatible with approved
Iand uses, The vegetation cover shall be
capable of stabilizing the soll surface
with respect to erosion. All disturbed
lands shall, regardless of the approved
postmining land use, be seeded or planted
to achieve a vegetation cover of the
same seasonal varieties when it consists
of disturbed land. If both the pre- and
postmining land use is intensive agri-
culture, planting of crops normally
grown will meet the requirement. Vege-
tation cover will be considered of the
same seasonal varieties when it consists
of & mixture of species of equal or su-
perior utility for the intended land use
when compared with the utility of na-
turally occurring vegetation during each
season of the year.

(b) Use of introduced specles. In-
troduced specles may be substituted for
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native species only if appropriate field
trials have demonstrated that the in-
troduced species will be of equal or

rior utility for the approved

land use, or is necessary to achieve a
quick, temporary and stabilizing cover.
Introduced species shall meet applicable
Tribal and Federal seed or introduced
species statutes, and may not include
poisonous or potentially toxic species in-
compatible with the approved postmin-
ing land use.

(¢) Timing of revegelation. Seeding
and planting of land that has been re-
graded and the topsoll replaced shall be
conducted during the first normal pe-
riod for favorable planting conditions
after final grading. The normal perfod
for favorable planting shall be that
planting time generally accepted locally
to meet specific site conditions and cli-
mate. Any disturbed areas, except water
areas and surface areas of haul roads,
which have been graded shall be planted
with a temporary cover of small grains,
grasses, or legumes at & commensurate
level with that needed to establish ade-
quate cover to control erosion. When rills
or gullies, that would preclude the suc-
cessful establishment of vegetation or
the achievement of the postmining land
use form in regraded topsoil and over-
burden materials as specified in § 177.105,
additional regrading or other stabiliza-
tion practices will be required before
seeding and planting.

(d) Mulching. Mulch means vegeta-
tion residues or other suitable materials

.that aid in soil stabilization and soil

moisture conservation, thus providing
climate conditions suitable for germina-~
tion and growth, and do not interfere
with the postmining use of the land.
Mulches shall be anchored to the soil sur-
face where appropriate to ensure effec-

Stive protection of the soil and vegetation.

The minimum amounts of mulch to be
applied per acre are: for straw or hay,
2,000 pounds; for wood fiber, 1,000
pounds; for bark materials, 30 cubic
yards. If the permittee can demonstrate
that other wood products, composted
waste, or other materials are more suit-
able for achieving successful revegeta-
tion and erosion control, the regulatory
authority may authorize substitution of
such other materials, Mulch shall be used
on all regraded and topsoiled areas to
control erosion, to promote germination
of seeds, and to increase the molsture
retention of the soll. Annual grains such
as oats, rye, and wheat may be used in-
stead of mulch when it is shown to the
satisfaction of the regulatory authority
that the substituted grains will provide
adequate stability and that they will
Iater be replaced by specles approved for
the postmining land

(e) Method of reoeaetaaon. (1) The
permittee shall use technical publications
or the results of laboratory and field tests
approved by the regulatory authority to
determine the varieties, species, seeding
rates, and soil amendment practices es-
sential for establishment and self-

regeneration of vegetation. The revege-
tation procedures shall be designed to
require only that degree of fertilization
and maintenance procedures required to
meet the standards of this section for the
approved postmining use of the land.

(2) Where hayland, pasture, or range-
land is to be the postmining land use,
the land shall be revegetated to the sat-
isfaction of the regulatory authority.
The species of grasses, legumes, or forbs
for seeding or planting shall be selected
by the permittee to provide a diverse,
effective, and permanent vegetation
cover with the seasonal variety, succes-
sion, and regeneration capabilities na-
tive to the area. Livestock grazing will
not be allowed on reclaimed land until
the seedlings are established and can
sustain managed grazing. The regulatory
authority, in consultation with the sur-
face owner and permittee, shall deter-
mine when the revegetated area is ready
for livestock grazing. When hoofed wild-
life populations are large enough to
cause damage, grazing by such wildlife
must be controlled by appropriate meth-
ods until the seedlings are well estab-
lished and can sustain normal grazing.
The regulatory authority shall determine
when the revegetated area Is ready for
wildlife grazing,

(3) Where an agricultural use that will
require using tillage equipment such as
plows, cultivators, and tractors is to be
the postmining land use, the permittee
shall use adequate erosion and sediment
control practices approved by the regu-
latory authority.

(4) Where forest s to be the postmin-
ing land use, the permittee shall plant
trees adapted for local site conditions
and climate in combination with an her-
baceous cover of grains, grasses, legumes,
or forbs that provide a diverse, effective,
and perment vegetation cover with the
seasonal variety, stuccession, and regen-
eration capabilities native to the area.

(5) Where wildlife habitat is to be in-
cluded in the postmining land use, the
permittee shall consult with appropriate
Tribal and Federal wildlife management
agencies and, upon the approval of the
regulatory authority, shall select species
to be seeded or planted. The permittee
shall select those specles that will fulfill
the needs of wildlife, including food,
water, cover, and space, and shall space
and distribute plant groupings and water
resources to fulfill the requirements
of wildlife,

(8) Where development of residential,
recreational, industrial, or public service
uses is to be the postmining land use,
the lands must be revegetated initially
according to paragraph (a) of this sec-
tion. Final revegetation requirements
must be approved by the regulatory au-
thority.

(f) Standards for measuring success
of revegetation, (1) The revegetation
standards in the following table are min-
imum requirements for revegetation of
disturbed areas,
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(2) (1) When revegetation require-
ments are based on returning the permit
lands to premining land uses of hayland,
pasture, wildlife habitat, or rangeland,
the regulatory authority may also re-
quire the permittee to set aside and fence
exclosures of land not to be disturbed
by mining activity or domestic livestock,
These exclosures, which must be repre-
sentative of geology, soils, slope, aspect,
and vegetation In the permit area, will
be used to estimate normal vegetation
productivity, plant cover, species, plant
succession, and plant self-regeneration.
The regulatory agency shall approve the
estimating techniques used to judge the
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degree of success achieved in the reveg-
etated areas. These exclosures and esti-
mations may be required before reveg-
etation procedures are approved.

(il) When exclosures are required, the
degree of progress and success in re-
vegetating shall, at a minimum, meet
the standards in the following table,
More stringent standards may be estab-
lished by the regulatory authority based
on natural conditions in the area. The
permittee and the regulatory authority
shall use those standards as guides to
indicate potentials for ultimate revege-
tation success and to determine whether
remedial measures are necessary to im-
prove chances for success.
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(g) Seeding of stockpiled topsoil. Top-
soil stockpiled compliance with
§ 177.107 must (if not to be redistributed
within 30 days) be seeded or planted with
an effective cover of nonnoxious, quick
growing annual and/or perennial plansg
or protected by other approved measures
ag specified n § 177.107.

§ 177.111 Steep-slope mining.

(a) The permittee conducting surface
coal mining and reclamation operations
on natural slopes that exceed 20 degrees,
or on lesser slopes that require measures
to protect the area from disturbance, as
determined by the regulatory authority
after consideration of soils, climate, the
method of operation, and other regional
characteristics, shall meet the following
performance standards, The standards
of this section do not apply where min-
ing is done on a flat or gently rolling
terrain with an occasional steep slope
through which the mining proceeds and
leaves a plain or predominantely flat
area; or where the mining removes entire
coal seams running through the upper
fraction of a mountain, ridge, or hill by
removing all of the overburden and
creating a lever plateau or gently rolling
contour,

(1) Overburden or waste materials or
debris, including that from clearing and
grubbing, and abandoned or disabled
equipment, shall not be placed or per-
mitted to remain on the downslope.
Material in excess of that required to
meet the provisions of § 177.105 must be
disposed of In accordance with the re-
quirements of § 177.106.

(2) First-cut overburden shall be
stored within the permit area. The stor-
age piles must be designed and con-
structed to minimize erosion and to
maximize stability, Any material tem-
porarily stored for more than 30 days
must be protected by an effective cover
of nonnoxious, quick-growing annual
and/or perennial plants or other ap-
proved means as specified in § 177.110.

(3) Where the backfllled slope is 50
feet or more in length, terraces when ap-
provided by the regulatory sauthority,
shall be sloped to safely and quickly dis-
charge runoff water to stable drainage
channels located off the fill area and
must be constructed to meet the require-
ments of §§ 177.106(¢c) and 177.108.

(4) Woody materials that can cause
instability must not be mixed into the
backfill,

§ 177.112  Inspections.

(a) Ezxtent. The authorized represent.
atives of the Secretary shall conduct in-
spections of surface coal mining opera-
20:13 subject to regulations under the

ct.

(1) On the basis of information pro-
vided by a Tribe or any person which
glves rise to a reasonable belief that the
provisions of the Act, regulations, or per-
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mit condition required by the Act are
being violated, or that a condition or
practice exists which creates an im-
minent danger to the health or safety of
the public, or is causing, or can reason-
ably be expected to cause significant, im-
minent environmental harm to land, air,
or water resources; and

(2) On a random basis of at least one
complete inspection each 6 months, A
complete inspection is an onsite review
of the entire area disturbed or effected
by mining,

() Right of entry. (1) Authorized
representatives of the Secretary, without
sdvance notice and upon presentation of
appropriate credentials and without a
search warrant, shall have the right of
entry to, upon, or through any surface
coal mining and reclamation operations
or any premises in which any records
to be maintained are located.

(2) The authorized representatives

. may at reasonable times, and without
delay, have access to and copy any
records, inspect any monitoring equip-
ment or method of operation required
under this Act, the regulations, or the
permit.

(¢) Inspections based on citizen re-
guests.—(1) Citizen reports, (i) Any per-
son who suspects or knows of a viola-
tion of the Act, regulations, or permit
conditions required by the Act or of any
imminent hazard may report this infor-
mation in writing to the Office of Sur-
face Mining Reclamation and Enforce-
ment office nearest to the surface coal
mining operation to which the informa-
tion relates or to sny other Office of
Surface Mining Reclamation and En-
forcement office. Written complaints
must be signed and include a phone
number where the complaining party
can be contacted. The complaint or other
information shall be considered as
having a reasonable basis if it alleges
facts which,-if proven to be true, would
be sufficient to show a violation of the
Act, regulations, or permit. Unless the
Office has reason to believe that the in-
formation is incorrect, or determines
that even if true it would not constitute
a violation, the Office shall conduct an

tion.

(1) The ldentity of any person supply-
ing information to the Office relating to
possible violations or imminent hazards
shall remain confidential within the Of-
fice unless the person supplying the in-
formation consents in writing to dis-

closure,

(2) Right to accompany the authorized
representative of the Secretary. (1) If a
Federal inspection Is conducted as a re-
sult of information provided to the Of-
fice, the person who provided the Infor-
mation shall be notified when the inspec-
tion is to occur and the person will be
allowed to accompany the authorized
representative during the inspection.

(11) Any person accompanying an au-
thorized representative of the Secretary
has a right of entry to, upon and through
the mining and reclamation operations
nbout which he supplied Information
only if he is in the presence of and is
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under the control, direction, and super-
vision of the authorized representative
while on the mine property.

(3) Notification of results of investi-
gation, Within 10 days of the inspection
or, if no inspection, within 10 days of
the compalint, the Office shall notify
the person in writing of the following—

(1) The results of the investigation, in-
cluding a description of any Inspection
which oceurred and any enforcement ac-
tion taken; copies of Federal inspection
reports, notices of violation, and cessa-
tion orders may be forwarded to the per-
son in satisfaction of this requirement.

(i) If no inspection was conducted, an
explafation of the reason for not In-
specting,

(1i1) A statement as to the person's
right to informal review of the actions
or inactions of the Office,

(iv) Review of action of local offices.
A person who does not agree with the
action taken by the Office on his report
may request the Regional Director to re-
view the complaint and actions taken.
The Regional Director shall advise the
person in writing of the results of the
review.

() Failure to give notice and lack of
reasonable belief. No notice of violation
or cessation order may be vacated by
reason of faflure to give notice required
by thie Act prior to the inspection or by
reason of a subsequent determination
that prior to the inspection the Office
did not have Information sufficient to
create a reasonable belief that a violation
had occurred.

(@) Tribal involvement. (1) Whenever
an authorized representative of the Sec-
retary decldes to conduct an Inspection
of any coal mining operation or any
premises in which any records to be
maintained are located, the appropriate
representative of the local governing In-
dian Tribe shall be notified and invited
to secompany the Secretary’s represent-
ative on such an inspection,

(2) An Indian Tribe, or its authorized
representatives, shall be entitled to all
the protections of paragraph (c¢) of this
section.

§ 177.113 Enforecment procedures,

(8) I'mminent hazards. (1) If an au-
thorized representative of the Secretary
finds conditions, or practices, or viola-
tions of applicable performance stand-
ards, which create an imminent danger
to the health or safety of the public the
authorized representative shall immedi-
ately order a cessation of surface coal
mining and reclamation operations or
the portion thereof relevant to the con-
dition, practice, or violation.

(2) If an authorized representative of
the Secretary finds conditions or prac-
tices, or violations of applicable perform-
ance standards, which can reasonably be
expected to cause significant, imminent
environmental harm to land, air, or
water resources, the authorized repre-
sentative shall immediately order a ces-
sation of surface coal mining and recla-
mation operations or the portion thereof

relevant to the condition, practice, or
violation,

(3) An suthorized representative of
the Secretary shall impose affirmative
obligations on an operator which the au-
thorized representative deems necessary
to abate the condition, practice or viola-
tion if;

1) A cessation order is Issued under
subparagraph (1) or (2) of this para-
graph; and

(11) The cessation of mining or recla-
mation =activities will not completely
abate the Imminent danger to public
health or safety or the significant, immi-
nent environmental harm or eliminate
the practices or conditions that that con-
tributed to the imminent danger or sig-
nificant, imminent environmental harm,

(4) When imposing affirmative obli-
gations under this subsection, the au-
thorized representative shall require
abatement of the danger or harm in the
most expeditious manner physically pos-
sible. The affirmative obligation shall in-
clude & time by which abatement shall
be accomplished and may include, among
other things, the use of existing or addi-
tional personnel and equipment.

(6) An authorized répresentative of
the Secretary may terminate a cessation
order issued under subparagraph (1) or
(2) of this paragraph by written order
when the authorfzed representative of
the Secretary determines that the con-
ditlons or practices or viclations which
caused the danger to life or the environ-
ment have been eliminated.

(b) ‘Non-tmminent hazard violations.
(1) If an authorized representative of
the Becretary finds a violation which Is
not an imminent hazard, the authorized
represengative shall issue a notice of vio-
lation fixing & reasonable time for abate-
ment.

(2) An authorized representative may
extend the time to abate a violation by
written notice if the failure to abate
within the time set was not caused by
the permittec's or operator's lack of dili-
gence.

(3) The total time for abatement as
originally fixed and subsequently ex-
tended shall not exceed 90 days.

(¢) Failure to abate, An authorized
representative of the Secretary shall
order cessation of surface coal mining
and reclamation operations, or the por-
tion relevant to the violation, when the
authorized representative has issued a
notice of violation under paragraph
(b) of this section determines that the
permittee or operator has falled to abate
the violation within the time originally
fixed or subsequently extended. In a ces-
sation order Issued under this subsec-
tion, the authorized representative shall
imposs afirmative obligations to ahate
the violation in the manner provided in
paragraph (a) of this section.

(d) Service of notice. Nofiees and
orders issued under this part shall be
given to the permittee or operator or
his designated agent. If no designated
agent is at the mine site, service will
be made upon any person who appears
to be in charge of the mining or recla-
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mediate required by
the notice or order. Service is complete
on delivery at the mine. However, a copy
of each notice or order shall be mailed
to the permittee or operator within 5
days,

(@) Review of the minesite of cessa-
tion orders. (1) Within 30 days after the
permittee or operator has received any
cessation order issued under this part,
the District Manager or his delegate shall
conduet an informal hearing at the
minesite or within such reasonable prox-
imity to the mine that it may be visited
during the conduct of the hearing. No
hearing will be required where the con-
dition, practice or violation in question
has been abated or the operator walves
the hearing.

(2) Any request made to the Office of
Surface Mining Reclamation and En-
forcement for a substantial modification
or vacation of a cessation order shall be
deemed a request for an informal hear-
ing under this section.

(3) Notice of the time, place and sub-
ject matter of the hearing shall be given
to the operator or permittee, any citi-
zen who filed a report which led to the
cessation order to be reviewed, and ap-
propriate officials of the local governing
Indian Tribe. Notice of the hearing also
shall be posted at the appropriate dis-
trict or field office and at the mine site
and, to the extent possible, shall be
given by newspaper in the area of the
mine,

(4) The requirements of section 554
of Title 5 of the United States Code shall
not govern the conduct of the hearings
required by this section, The District
Manager or his delegate may accept oral
or written arguments, presentations of
evidence, or any other relevant informa-
tion from any person attending,

(5) The District Manager or 4iis dele-
gate shall within 15 days of the close of
the Informal hearing affirm, modify or
vacate the order. The decision shall be
in writing and shall be sent to the per-
mittee or operator, any citizen who filed
a report which led to the cessation order
reviewed and the appropriate angency of
the local governing Indian Tribe.

(6) Informal review under this sub-
section shall not affect the rights of any
person to request formal review as pro-
vided in section 525(a) (1) of the Act.
A request for informal review shall not
affect the 30 day time period for filing
a request for formal review,

(1) Inability to comply, (1) Neither a
notice of violation nor g cessation order
issued under this part may be vacated
because of inability to comply.

(2) A permittee or operator may not
be deemed to have shown good cause for
not suspending or revoking & permit by
showing inability to comply.

(3) Unless caused by a lack of dili-
gence, inability to comply may be con-
sidered in mitigation of the amount of
a Civil penalty under §177.114 and of
the duration of the suspension of revo-
cation of the permit under paragraph
(g) of this section.

(g) Pattern of violations. (1) The reg-
ulations of this section set forth the pro-
cedures governing the suspension or
revocation of permits based on & pattern
of violations arising during Federal in-
spections during the initial regulatory
program,

(2) Definitions. As used in this section:

1) "Violations of the same or related
requirements of the Act, regulations or
permit conditions” means nencompli-
ance with any single section of this part.

(i) “Violations of different require-
ments of the Act, regulations or permit
conditions” means noncompliance with
different sections of this part.

(i) “Unwarranted failure to comply”
means the failure of a permittee to pre-
vent the occurrence of any violation of
his permit or any requirement of the Act
or these regulations due to indifference,
lack of diligence, lack of reasonable care,
or the failure to abate any violation of
such permit, the Act or regulations due to
indifference, lack of diligence, or lack of
reasonable care.

(v) “Willful violation” means an in-
tentional action or omission which vio-
lates the Act, regulations or permit con-
ditions required under the Act.

(3) Order to show cause. (i) If a Re-
glonal Director of the Office determines
that a pattern of viclations exists or has
existed and that such vlolations are
caused by the unwarranted failure of the
permittee or were willfully caused, the
Regional Director shall issue an order to
the permittee to show cause why the per-
mit should not be suspended or revoked.

(ii) The Reglonal Director may deter-
mine that a pattern of violations exists,
or has existed, after considering the cir-
cumstances, including:

(@) The number of willful violations or
violations caused by unwarranted fallure
to comply with the same or related re-
quirements of the Act, regulations or
permit conditions during 2 or more Fed-
eral inspections.

(b) The number of williful violations
or violations caused by unwarranted fail-
ure to comply with different require-
ments of the Act, regulations or permit
conditions,

(¢) The extent to which the violations
were isolated departures from lawful
conduct.

(i) The Reglonal Director shall deem
a pattern to exist if the number of will-
ful violations or violations caused by un-
warranted failure to comply with the Act,
regulations or permit conditions is at a
rate of 50 percent above the national
norm during two months of any four
month period. The national norm will be
determined by comparing the number of
willful and unwarranted violations lssued
per inspection day to permittees in the
initial regulatory period. The norm will
be determined semi-annually and the
norm for the preceding half year will be
utilized In determining whether a
pattern exists, The national norm may
be computed by a sampling or other
statistically-valid method when the data
exists for the computation.

(4) Suspension or revoca'ion of per-
mit. (i) The order to show cause shall

46365

be issued and a public hearing, if re-
quested, shall be conducted under the
procedures of 43 CFR Part 4.

(i) If he Secretary finds that a
pattern of violations exists or has existed,
the permit shall be either suspended or
revoked and the permittee directed to
complete necessary reclamation opera-
tions.

(h) Other remedies preserved. No pro-
vision in this section shall be Interpreted
as replacing or superseding any other
remedies of the Indian mineral owner
as set forth in the contract or otherwise
available at law.

§ 177114 Civil penalties.

(a) Scope. This section covers the as-
sessment of civil penalties for violations
of a permit condition, or any provision
of the regulations in this subpart. This
section governs when a civil penalty is
assessed and how the amount is deter-,
mined and sets forth applicable proce-
dures. This section applies to cessation
orders and notices of violation issued to
permittees or operators under § 177.113
during a Federal inspection.

(b) When assessment made. (1) The
Office will review each notice of viola-
tion and cessation order issued In ac-
cordance with the assessment procedures
described in this section to determine
whether a civil penalty will be assessed,
the amount of the penalty and whether
each day of a continuing violation will
be deemed a separate violation for pur-
poses of the total penalty assessed.

(2) The Office shall assess a civil pen-
alty for each violation contained In a
cessation order. If a cessation order is
issued for a condition or practice which
is not a violation, no civil penalty shall
be assessed.

{3) In determining whether to assess
a civil penalty the Office shall consider:

(1’ The permittee or operator’s his-
tory of previous violations at the partic-
ular coal mining operation;

(ii) The seriousness of the violation;

(ili) Whether the permittee or oper-
ator is negligent; and

tiy) The demonstrated good faith of
the permittee or operator in attempting
to achieve rapid compliance after noti-
fication of the violation, The Office shall
make this determination by use of a
point system described In paragraph (c)
of this section.

(¢) When to assess after a notice o)
violation—(1) General.—The Office de-
téermines whether to assess a penalty fol-
lowing the issuance of a notice of viola-
tion by a point system that takes into
account the four criteria in paragraph
(b) (3) of this section. Points are as-
signed based on each of the four criteria.
If the total is more than 30 points, a
penalty is assessed.

(2) History of previous violations. The
Office shall assign one point for each
past violation and five points for eéach
past cessation order issued as a result
of a violation up to a maximum of 30
points, Each violation which underlies
a cessation order shall be counted sepa-
rately from the cessation order itself,
Violations and cessation orders which
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shall be counted are those, resulting
from a Federal inspection, that haye not
been vacated or dismissed at the time
of the assessment being computed and
that occurred or were issued within the
year preceding the violation under con-
sideration. The Office shall count each
violation without regard to whether it
led to a civil penalty assessment,

(3) Seriousness. The Office shall as-
sign up to 30 points based on the seri-
ousness of the violation according to the
following schedules.

(1) Probability of occurrence. The
probability of the ocourrence of the
event against which a standard is di-
rected may account for a maximum of
15 penalty points. The Office shall use
the following definitions and schedules.

(A) Probability of occurrence:

Points
None or Ingigntfieant ... ... ..... 0-5
i ek G S SR TN 3 i S 5-10
Y s s S e i e aninas 10-15
o G S IS R I S e 15

(il) Extent of polential or actual dam-
age: The extent of the potential or actual
damage in terms of area and impact on
the public or environment may account
for a maximum of 15 penalty points
based on the following—

(A) If the damage or impact against
which the standard violated is deslgned
to protect would remain within the per-
mit area (or in the case of a deep mine,
the area of surface structures), the Office
shall assign zero to seven points de-
pending on the duration and extent of
the damage or Impact.

(B) I the damage or impact, against
which the standard violated is designed

to protect, would extend outside the per-.

mit area (or in the case of a deep mine,
the area of surface structures), the Office
shall assign eight to fifteen points de-
pending on the duration and extent of
the damage or impact.

(C) The Office shall assign up to 15
points for seriousness for any faijlure to
keep records, to give notice or to conduct
any measuring or monitoring required by
the regulations or a permit based upon
the extent to which enforcement is ob-
structed. If the method of assigning
points for seriousness under subdivision
(1) and (i) of this subparagraph pro-
duces more points, the higher points
shall be assigned.

(4) Negligence, (1) The Office shall as-
slgn up to 26 points based on the negli-
gence of the permittee or operator, either
through act or omission, in causing or
falling o correct the condition or prac-
tice which is a violation. A violation
which occurs through no negligence shall
not be assigned penalty points for negli-
gence, A violation which is caused by
negligence shall be assigned 12 points or
less depending on the degree of negli-
gence. A violation which occurs through
a greater degree of fault than negligence
shall be assigned 13 through 25 penalty
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number of penalty points to be assigned,
the following definitions apply—

(A) No negligence means an inad-
vertent violation of the regulations or
permit conditions which was unavoidable
by the exercise or reasonable care.

(B) Negligence means the failure of a
permittee or operator to prevent the oc-
currence of any violation of his permit
or any requirement of the regulations
due to indifference, lack of diligence, or
lack of reasonable care, or the failure to
correct any viclation of such permit or
the Act or the regulations due to indif-
ference, lack of diligence or lack of rea-
sonable care,

(C) Examples of greater degree of
fault than negligence are reckless, know-
ing or intentional conduct.

(i) In calculating points to be as-
signed for negligence, the actions of all
persons working on the mine site shall
be attributed to the permitiee or opera-
tor.

(5) Good Jaith in attempting to
achieve compliance. (i) The Office shall
subtract or add points based on the de-
gree of good faith of the permittee or op-
erator in attempting to achieve rapid
compliance after notification of the vio-
lation. The points shall be assigned ac-
cording to the following schedule—

Degree Of Good Falth: Points
T e e et i i —~10
g ) TR BE SRR e s L SR 0
Lack of'good falth. . ... . _ .. 10

(il) In determining the permittee’s or
operator’s degree of good faith in at-
tempting to achieve rapid compliance,
the following definitions apply—

(A) Rapid compliance means that the
permittee or operator took extraordinary
measures to abate the violation in the
shortest possible time and that abate-
ment was achieved more rapidly than
reasonably

(B) Normal compl!ance means the
permittee or operator abated the viola-
tion within the time given for abate-
ment,

(C) Lack of good Jaith means the per-
mittee or operator did not show diligence
in attempting to abate the violation and
the violation was not Ltimely abated,

(iil) If the consideration of this cri-
terin is impractical because the length
of the abatement period, the assessment
may be made without considering this
criteria, Any such assessment may be
reconsidered upon the permittee or op-
erator's request after abatement is com-
pleted.

(d) Determination of amount of pen-
ally. The Office shall determine the
amount of any civil penalty by convert-
ing the total number of points assigned
under paragraph (¢) of this section to n
dollar amount according to the follow-
Ing schedule:

25 and below—$500. 48—82,800.
26—8600. 49—82,900.
27—$700. 50—83,000.
28—38800. . 51-—83,100.
20—8900. 52—83,200.
30—81,000, 53—83,300.
81—81,100. 54—83,400.
32—31,200. 65-—$3,600.
33—81,300, 56-—2%3,000.
34—81,400. 57—83,700.
356—8$1,500. 58—#%3,800.
36—81,600. 59-—83,900.
37—81,700. 60--34,000,
38—81,800. 61—84,100.
39—$1,000, 02-—$4,200.
40—82.000 63—84.800.
41—82,100 G4—84 400,
42—82.200 85--24,600.
43—8$2,300 66—24,000.
44—82,400 67—84,700.
45-—82,500. 68—$4,800.
46—82,600, 60—84.900.
47—82,700. 70 and above 85.000.

(e) Assessment of separate violations
Jor each day. (1) If a cessation order is
issued for fallure to abate a violation
within the time set in a prior notice of
violation or cessation order, the Office
shall assess separately each day the vio-
lation underlying the cessation order re-
mains unabated. The daily penalty shall
be the amount assessed for the violation
or $750.00, whichever is greater. The
daily assessment of a penalty shall not
be made {or any period that the obliga-
tion to abate is suspended.

(2) The Office may assess separately
each day of any eontinuing violation,
In making this determination, the Office
shall consider the factors listed in para-
graph (¢) of this section and any eco-
nomic benefit to the permittee or opera-
tor which resulted from a failure to
comply.

(3) The Office shall separately assess
& minimum of two days for any continu-
ing violation which is assigned more than
70 points under subsection (c).

(f) Procedures jor assessment of civil
penalties, (1) Within 10 days of service
of a notice or order, the permitiee or
operator may submit information in
writing pertaining to the violation in-
volved to the District Office with juris-
diction over the mine and to the inspec-
tor who issued the notice or order. The
Office shall consider any information so
submitted in determining the facts sur-
rounding the violation and the amount of
the penalty.

(2) The Office shall serve the permit-
tee or operator, by certified mail return
receipt requested, within 30 days of the
issuance of the notice or order, with a
copy of the proposed assessment and
of the worksheets showing the compu-
tation.

(g) Procedure Jor conference. (1) If
a written request from the permittee or
operator is received within 15 days from
receipt of n proposed assessment, the
Office shall arrange for a conference to
review the assessment, The permittee or
operator may submit additional mate-
rial for consideration during the con-
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ference, The Office may contact the per-
mittee or operator to discuss the assess-
ment prior to the conference if necessary
to expedite the review.

(2) The Oflice shall consider all rele-
vant information on the violation in
question presented by the permitiee or
operator and may recalculate either up
or down or vacate the proposed penalty.
No information as to which the permit-
tee or operator claims confidentialily
shall be considered as a basis for reduc-
tion of a proposed assessment. When new
facts warrant the imposition of a higher
penalty, it shall be proposed In the man-
ner provided in paragraph (f) of this
section. Every change in a proposed as-
sessment shall be fully documented in
the file including a written explanation
of the reason the penalty has changed.

(3) Notice of the time and place of the
conference shall be posted at the Office
of Surface Mining Reclamation and En-
forcement fleld office with Jurlsdiction
over the mine at least five days prior to
the conference. Any person shall have a
right to attend the conference.

(4) If the issues are resolved, the
agreement shall be in writing and signed
by both parties. If payment is not re-
celved within 10 days, the Office may—

(1) Enter the agreed upon amount as
a final order of the Secretary; or

(i) Rescind the agreement and rein-
state the orginal proposed assessment.

(5) A reduction of a proposed civil

penalty assessment of more than 25 per-
cent and more than $500 agreed to dur-
ing a conference shall be approved by
the Regional Director or his designee be-
fore 1t is final and binding on the Secre~
tary.
(h) Request Jor hearing, (1) Within 30
days from receipt of the proposed assess-
ment, the permitiee or operator may re-
quest a hearing before the Office of
Hearings and Appeals by filing a petition
and tendering full payment of the pro-
posed assessment to be held in escrow.

(2) The timely filing of & request for
o conference under parngraph (g) of this
section suspends the running of the 30-
day period for requesting a hearing. The
suspension shall continue until the com-
pletion of the conference, which shall be
held within 60 days from the date of the
request for the conference. The permit-
tee or operator shall have 15 days after
completion of the conference to reguest
o public hearing.

(3) The Office of Hearing and Appeals
conducts the hearings and Issues orders
or otherwise terminates the petition pur-
susnt to its procedures in 43 CFR Part
4. The Office of Hearings and Appenls
may determine whether a violation oc-
curred. When determining the amount of
the penalty the Office of Hearings and
Appeals shall use the point system and
conversion table contained in this part.

(1) Availability of records. All records
und files created or used in the assess-
ment process under this part shall be
available for public inspection.

(§) Notice to tribe. Appropriate offi-
cials of the local governing Indian tribe
shall be notified of any hearings or con-
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ferences conducted pursuant to this sec-
tion, and shall be invited to attend,

PR Doc.77-20772 Flled 9-14-77:8:45 am|

Mining Enforcement and Safety
Administration

[30CFRPart77 ]

SURFACE COAL MINES AND SURFACE
WORK AREAS OF UNDERGROUND
COAL MINES

Proposed Mandatory Safety Standards
Objections Filed and Hearing Requested

AGENCY: Department of the Interior,
Mining Enforcement and Safety Admin-
istration.

ACTION: Notice of Objections Filed and
Hearing Requested.

SUMMARY: This Is a notice that objec-
tions have been filed and hearings re-
quested for proposed amendments to 30
CFR Part 77, which would amend, re-
vise and establish new mandatory sale-
ty standards for surface coal mines and
surfacé work areas of underground coal
mines, The Secretary of the Interior will
issue notice at a later date that will ad-
vise interested persons of the date and
place set for the public hearing.

FOR FURTHER INFORMATION CON-
TACT;

Joseph O, Cook, Assistant Administra-
tor, Coal Mine Health and Safety,
MESA, Room 814, Ballston Tower No.

3, 4015 Wilson Boulevard, Arlington,

Virginia 22203, (703-235-1140) or

Herschel H. Potter, Chief, Division of

Safety, Coal Mine Health and Safety,

MESA, Room 802, Ballston Tower No,

3. 4015 Wilson Boulevard, Arlington,

Virginia 22203 (703-235-1284),

The comments and objections which
have been filed may be examined at, or
copies obtained from, either of the above
offices,

SUPPLEMENTARY INFORMATION:
On January 13, 1077, there was pub-
lised in the FeprraL REGISTER (42 FR
2800) a Notice of Proposed Rulemaking
contalning proposed amendments to 30
CFR Part 77. These proposed amend-
ments, amend and revise existing stand-
ards and will establish new mandatory
safety standards for surface coal mines
and surface work areas of underground
coal mines,

Many comments, suggestions and ob-
Jections were submitted to Assistant Ad-
ministrator, Coal Mine Health and
Safety, MESA concerning the proposed
regulations. The comments and sugges-
tions were varied and ranged from ap-
proval to disapproval of the proposed
regulations, Hearings have been re-
quested on all subparl.a of the proposed
rules,

Notice Is hereby given in accordance
with section 101(f) of the Federal Coal
Mine Health and Safety Act of 1969 (30
US.C. §811()), that objections have

46367
boen timely filed as well as requested for

Pursuant to section 101(g) of the Act,
the Secretary of the Interior will, at a
later date, publish notice of the times and
places at which public hearings will be
held for the purpose of recefving rele-
vant evidence on the issues raised by the
comments and objections which have
been filed.

Dated: August 29, 1977.

JOAN M. DAVENPORT,
Assistant Secretary
of the Interior.

[PR Doc.77-26778 Plled $-14-7T7,8:45 am |

DEPARTMENT OF DEFENSE
Department of the Air Force
[32CFR Part976 ]
COMMISSARIES
Resale Operations
Department of the Air Force,

AGENCY:
DOD.

ACTION: Proposed rule.

SUMMARY: The Department of the Air
Force proposes o add regulations
needed for commissary officers in the
performance of their duties and In pro-
viding the best possible customer serv-
ice in commissaries worldwide. The reg-
ulations are Intended to keep customers
and commissary employees better in-
formed of resale procedures, These pro-
vislons were formerly contained in the
Alr Force Manunl 145-1 and are being
published now for public comment,

DATES: Comments must be received by
October 17, 1977.

ADDRESS: Comments should be sub-
mitted to Mr, J. F. McGowan, Headquar-
ters, Alr Force Commissary Service
(DOR), Kelly Air Force Base, Tex. 78241,

FOR FURTHER INFORMATION CON-
TACT:

Mr, J. F. McGowan, Alr Force Com-
missary Service, Kelly Air Force Base.
Tex. 78241, phone 512-925-6414, or
Mr. Richard T. Dugger, Documenta-
tion Management Officer, Headquar-
ters Alr Force Engineering and Serv-
ices Agency, Kelly Air Force Base, Tex.
78241, phone 512-925-7051.

SUPPLEMENTARY INFORMATION:
This rule is issued under authority of 10
S.C. 8012,

This new part guldes and directs com-
missary complex officers and commis-
sary officers in the performance of thelr
duties and in providing the best possible
customer service, It applies to all Alr
Force Commissary Service (AFCOMS)
operations worldwide, It also applies to
all AFCOMS employees and base main-
tenance contractors and their employees
operating AFCOMS commissaries.

Interested persons are invited to com-
ment on this proposed rule. Comments
and suggestions should be forwarded in
writing.
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Title 32 of the Code of Federal Regu-
lations is amended by adding to Chapter
VII a new Subchapter R—Commissaries
containing a new Part 976 to read as
follows:

SUBCHAPTER R—COMMISSARIES
PART 976—RESALE OPERATIONS

Bec.

9761 Purpose.

9762 SBtore section.

9763 Authorized/ldentified customers,

076.4 Service to customers,

9765 Shelf stocking by vendors.

9766 Control of tax free items,

§76.7 Sales and returns.

9768 Support of disabled commissary
patrons,

9769 Surcharge.

§76.10 Methods of payment, <

976.11 Dishonored checks.

$76.12 Food stamp program.

Avrnonrry: 10 US.C. 8012.
§ 976.1 Purpose.

This part guides and directs commis-
sary complex officers and commissary
officers in the performance of their du-
ties and In providing the best possible
customer service. 1t applies to. all Air
Force Commissary Service (AFCOMS)
operations worldwide, It also applies to
all AFCOMS employees and base main-
tenance contractors and their employees
operating AFCOMS commissaries.

§976.2 Store section,

(@) Vendor personnel may wait on
commissary patrons in a fresh bakery
outlet operated on a clerk service basis.
Vendor personnel are limited to stoeking
and displaying merchandise, helping pa-
trons with their selections, packaging and
marking the price on purchases. Only
commissary personnel will perform the
functions of approving orders, receiv-
ing products, and supervising the bakery
outlet. Customers will pay at the regu-
lar checkout area, not at the bakery
section. Commissary officers will ensure
procurement documents provide for
credit or return to the vendor of unsold
bakery products, except for special
orders.

(b) A vendor operated meat depart-
ment delicatessen is authorized to en-
hance customer service. The criteria in
£ 976.2(a) also apply to operation of the
delicatessen.

(¢) Commissary management must
ensure bakery and delicatessen prices
offer a significant savings over normal
commercial store prices in the local area.
Savings of at least 20 percent over local
prices are considered significant,

£976.3 Authorized /identified

ors.

(a) Although patron Iidentification
and control is the responsibility of the
installation commander (32 CFR Part
823), the commissary officer will ensure
all persons seeking to enter the store are
authorized patrons before théy are per-
mitted in the store, Authorized commis-
sary patrons are listed in (32 CFR Part
823). Military personnel abusing their
commissary privileges ae subject to disci-
plinay action under the Uniform Code
o! Military Justice in addition to the loss

cusiom-
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of store privileges. Violations by sau-
thorized persons not subject to military
law will provide a basis for suspension
of store privileges.

(b) Authorized patrons assigned to
remote locations may use a group shop-
ping service when approved by the re-
mote installation commander. This serv-
ice permits an authorized agent (a per-
son authorized commissary privileges)
to purchase the combined shopping
needs of the group. The person s0 ap-
pointed will have a letter of authoriza-
tion signed by the remote installation
commander or his representative. The
appointment letter will list all principals
by name, rank and serial number:

(¢) Commissary employees authorized
commissary privileges are subject to the
following restrictions:

(1) Employees will shop only during
normal store operating hours and only
when off duty.

(2) Employees will remove all mer-
chandise fom the commissary at time of
purchase, including purchases made
during lunch periods. Employees will not
store or bring back into the commissary
ftems in original pack or container,

(3) Checkers will not process pur-
chases of & member of thelr family.

§976.4 Secrvice to customers,

Commissary management will:

(a) Prepare a monthly calendar using
AFCOMS Form 12, Customer Informea-
tion Calendar, pointing out items of In-
terest to the patron. Include hours of op-
eration, special sales, paydays, family
shopping night, ete.

(b) Ensure that customers are told of
changes in store operations which affect
them. Publicize closing for holidays. Post
signs in a prominent place well in ad-
vance of the holiday,

(¢) Place a suggestion box in a con-
venient location near the identification
checker. Ensure AFCOMS Form 13, Cus-
tomer Suggestion Form, is available for
patron use. Review the suggestions and
reply to them by letter or telephone, Cus-
tomer satisfaction will be enhanced by
outlining the suggestions placed into ef-
fect on the store bulletin board. Ensure
that a record is kept on all suggestions
answered by telephone, Record and sign
the reply made on the reverse of sug-
gestion form.

£976.5 Shell stoeking by vendors.

(a) The commissary officer is author-
{zed to accept voluntary offers for shelfl
stocking service by vendors for the fol-
lowing product groups:

(1) Baby foods.

(2) Fresh bakery products,

(3) Blind made products

(4) Refrigerated dairy products.

(5) Spices, seasonings, extracts, herbs,
food coloring, and dehydrated sauces,

(6) Soft drinks.

(7) Snack items (chips, nuts, crack-
ers, cookles, and pretzels) .

(8) Prepackaged luncheon meats.

(9) Light bulbs.

(10) Candy and gum.

(11) Frozen foods.

(12) Macaroni and pasta products
(excluding prepared dinners).

(b) Stocking of store shelves by vendor
stockers of categories listed above is au~
thorized when the commissary officer de-
termines that definite benefits will re-
sult and the service is offered voluntarily.

(¢) The commissary officer will set up
procedures to control vendors or their
representatives who stock shelves at the
commissary store. The store manager
will prepare a time log on each vendor or
representative who stocks at the store.
Keep a separate entry for each company
represented. Ensure that commissary
personnel record the time in and out, and
forward the time logs to the control sec-
tion at the end of each month, Ensure
only productive shelf stocking time is
logged. The control section will total
man-hours on & quarterly basis and re-
port the vendor stocker man-hours on
the AF Form 1011, Commissary Operat-
ing Statement, to the AFCOMS region.

(d) The commissary officer will ensure
that the following conditions are met by
vendors or their representative/vendor
stockers:

(1) The veéndor will furnish a letter
to the store manager, prepared by the
company representative and approved by
the comniissary officer, before stocking a
product group.

(2) The store manager will log, num-
ber and issue all vendor stockers iden-
tification badges, which identifies them
as authorized stockers. Store manage-
ment will ensure that vendor stockers
wear the badges while stocking the store,

(3) Commissary employees (civilian
or military) or members of their imme-
diate family are not authorized to stock
shelves for the vendor for payment,
wages, or any other form of remunera-
tion.

(e) Any violations of the conditions
listed below are a basis for revoking
shelf stocking permits:

(1) Stocking a product other than
those specifically authorized.

(2) Offering gratuitous gifts or items
of value to commissary personnel.

(3) Moving or interfering in any way
with competitive products.

(4) "Pilferage or destruction of mer-
chandise.

(5) Conduct deamed inappropriate for
personnel working in a “customer serv-
ice" function.

(8) Fallure to provide service as agreed
by the vendor and commissary officer.

(f) Commissary management will not
discriminate against vendors who do not
provide shelf stocking service.

(g) Commissary personnel will control
all movement of stock, in or out of sales
area. Do not allow vendor stockers 1o
in-check or sign for commissary mer-
chandise.

(h) Customer demand will continue
to be the primary basis for item selec-
tion. The availability of shelf stocking
service is not & factor in stockage deter-
mination, The commissary officer is re-
sponsible for adequate shelf stock re-
plenishment of all merchandise, includ-
ing vendor stocked items.

FEDERAL REGISTER, VOL 42, NO, 179—THURSDAY, SEPTEMBER 15, 1977




PROPOSED RULES

§976.6 Control of tax free items,

General policy for tax free cigarettes,
Establish a quantity limit not to exceed
four cartons per customer present at the
time of sale. Grand total per family shall
not exceed 10 cartons. All customers
purchasing cigarettes or haying them
purchased on their behalf must be of
legnl age to make such purchases in
the state where the commissary is
located.

(a) Exceptions may be granted to the
normal quantity limit in unusual cir-
cumstances, such as infrequent shopping,
long distance to the commissary, ¢te. In
these cases the maximum shall not ex-
ceed 10 cartons per customer present at
time of sale or a grand total quantity
of 15 cartons per family, The store
manager or his representative may ap-
prove properly prepared AF Forms 183,
Cigarette Purchase Certificate, § 976.13.
Once [nitially approved, the form can
be used for successive purchases without
additional approval. File the AF Forms
183 alphabetically at the identification
desk. Furnish patrons the forms upon re-
quest for presentation to the checkers.
Checkers record the date of purchase and
number of cartons hought on the reverse
of the form, keep the forms and return
them to the identification desk at close
of business. Store management will re-
view the forms to ensure tax free priv-
ileges are not abused.

(b) Policy Jor tax free clgareties with
State limit. In these cases, establish a
two carton limit or the state limit,
whichever is greater, per customer pres-
ent attime of sale. Customers purchas-
ing cigarettes or having them purchased
on their behalf must be of legal age to
make such purchases.

(¢) Policy jor tax free cigarettes out-
side the United States. Cigarette sales in
commissaries located outside the United
States are regulated by status of forces
sgreements,

§ 976.7 Sales and returns.

Individual customers will pay cash
(includes checks) for all sales. Upon the
correct payment for the sale, the mer-
chandise becomes the property of the
customer, who assumes {ull responsibility
at that time. However, merchandise paid
for and removed from the store may be
returned, Such items may be exchanged
for like items or a cash refund.

§ 976.8 Support of disabled commissary

patrons.

(a) Authorized commissary patrons
include retired personnel, hospitalized
veterans, and totally disabled veterans.,
Many of these individuals are confined to
wheelchalrs or are blind, The commis-
sary officer will ensure these patrons are
accommodated with the least possible in-
convenjence or embarrassment,

(b) Commissary management will pro-
vide one or more checkout aisles wide
enough to accommodate wheelchair
patrons. In addition, these patrons will
be afforded a convenient method of en-
tering of exiting the store.

(¢) Seeing eye dogs are permitted
entry to the commissary sales store.

Blind and severely disabled patrons may
designate persons of their choice as
agents to assist them In purchasing (sce
CFR 32 Part 823). This does not mean
that agents must be authorized commis-
sary patrons.

§976.9 Surcharge.

A four percent surcharge will be made
on all sales and issues made from the
grocery, meat, and produce departments
with the exception of issues made to ap-
propriated fund dining facilities and
nonappropriated fund essential feeding
facilities. Application of surcharge rates
for these activities is outlined in Air
Force Commissary Service Regulation
145-4,

§ 976.10  Mecthods of payment.

(a) Commissary stores, will accept
payment for ¢ purchases by
authorized individuals and activities only
in the following forms: Cash (currency
and coin) ; U.S. Treasury checks; certi-
fied checks, cashier's checks, and bank
drafts; uncertified personal or nonap-
propriated fund payroll checks; travel-
er's checks; postal or bank money orders.

(b) The commissary will not accept
personal second party checks, postdated
checks, or cash checks as a matter of
convenience. -

(c) Inside the United States, the com-
missary will accept only checks drawn
on U.8S. banks located within the United
States, In oversea areas, the commissary
will aecept U.S. Treasury checks and per-
sonal checks drawn on local banks or
banks located in the United States. All
checks accepted In oversea areas are pay-
able in U.S. dollars,

(d) The store manager will ensure
receptance of vendor coupons, Commis~
sary stores will accept unexpired coupons
from customers for merchandise regu-
larly stocked in the store. The commis-
sary will accept coupons only for mer-
chandise manufactured in the United
States,

§976.11 Dishionored checks.

(a) Upon receipt of a dishonored
check, the commissary officer will make
two aggressive telephone demands for re-
demption of the check if required, If the
drawer cannot be contacted by telephone,
he will contact the drawer by certified
mail with return receipt requested: a
follow up letter will be sent two work-
days alter receipt of the first letter has
been acknowledged. The commissary offi-
cer will not refain a dishonored check in
his possession for more than 20 work-
days.

(b) II returned checks are not re-
deemed after taking actions in §976.11
{a) they will be forwarded to the AFO
who will then process for collection
against the drawer’s pay through the ap-
propriate commander, if drawer is on
active duty. For further action on other
cases, the AFO will process them through
Alr Force Accounting and Finance Cen-
ter/PMFR, under Air Force Manual 177-
102, Table 3-2.
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£976.12 Food stamp program.

(a) Commissary stores in the United
States will participate in the Depart-
ment of Agriculture Food Stamp Pro-
gram by accepting food stamp coupons
in exchange for eligible food items.

(b) Coupons will be accepted only for
purchases of food or food products for
human consumption, not for tobacco
products, pet foods, nonfood items, or
deposit on bottles or returnable focd con-
tainers.

(¢) The commissary store may make
ochange with $1 uncancellied and unen-

PROPOSED RULES

dorsed coupons which were previously
accepted in payment for eligible foods.
Commissary stores will not return cash
as change In food stamp transactions.
When the amount of change due is less

than $1, it is the food stamp customer's
option to:

(1) Accept a credit slip (Air Force
Form 461) for 89 cents or less (indicat-
ing food stamp credit), or

(2) “Trade-out” for eligible foods, or

{3) Pay the store the difference in
cash.

§976.13 Cigarette purchase certificate (Air Foree Form 183).

CIGARETTE PURCHASE CERTIFICATE
CTNI FORNM IS AYFRECTED BY THE PRIVACY ACT OF 1974 « fos Roverss)

TNIS CERTIFICATE 15 JOE THE PROTECTION OF THE INIVILECE TO FURCRASE STATE !ll iR
CIGANETTES AND 15 PART OF A PRBMAMINT ACCUNULATIVE RECOND OF POWCHASES TmAT I8
. SURJECT 10 ISVESTIANIION BY OFFICE OF SPECIAL JSVESTICATION Vs AMNE 13 l‘lClm

T ocortlfy that T am purebaning clgaretion for mpself asd asiderired Lepardest,

FUMBER 97 CARTONY

NEANEN FOR PURCHAIING WEaE Twan THD Ta%Tead

ot (’Iu-; Frint) >

(LN

—
AposLaY

b———
SICRATLOE 57 PUsC=AsIN

SISNATURE 57 AL TubR NG I3 viowas

"o
AF,Ue s 183 racvious koirion i onsorere

FraNkiE S. EstEP,
Alr Force Federal Register Liaison
Directorate of Administration.

[FR Doc.77-26793 Flled 9-14-77:8:46 am]

DEPARTMENT OF THE INTERIOR
National Park Service
[36CFRPart7 ]

MINUTE MAN NATIONAL HISTORICAL
PARK, MASS.

Drinking of Alcoholic Beverages and
Maintenance of Vehicles

AGENCY: Natlonal Park Service, In-
terior,

ACTION: Proposed rule.

SUMMARY: The purpose of the regula-
tions proposed is to control the consump-
tion of alcoholic beverages within Minute
Man National Historical Park which has
proven to be deleterious to the experi-
ence of other visitors to the Park, and to
eliminate nonconforming uses, such as,
washing and repairing motor vehicles
within the Park.

DATES: Written comments, suggestions,
or objections regarding this proposal will
be accepted until October 17, 1977.

ADDRESSES: Comments should be di-
rected to: Superintendent, Minute Man
National Historical Park, P.O. Box 160,
Concord, Mass, 01742,

FOR FURTHER INFORMATION CON-
TACT:

Robert Nash, Superintendent:
phone 617-484-6156.

SUPPLEMENTARY INFORMATION:
A limited amount of parking is avalla-
ble within the Park. During periods of
agreeable weather, virtually all avatlable
parking spaces are occupjed. It has been
found that many persons entering the
Park during such perlods are doing so
for purposes other than an interest in
the historical values of the site. Specif-
fcally, the two activities which are prev-
alent, and which cause the greatest de-
gree of interference with use of the Park
as a location preserving an important
historic site, are the consumption of al-
coholic beverages and the maintenance of
vehicles, The prevalence of the former
activity is thought to be largely because
of the laws of local towns prohibiting
the consumption of alcohol in public
places and the strict enforcement of
these circumstances, Minute Man Na-
tional Historical Park has become an at-
traction to many people simply because
it is a place where drinking is not pro-
hibited. Additionally, the use of alcohol

tele-

leads, In many cases, to disruptive be-
havior which conflicts with other uses of
the Park. The maintenance of vehicles
activity is frequently associated with
drinking and constitutes another wide-
spread use of the park which is in no
g::rkrelated to the historic values of the

It is felt that the implementation of
regulations restricting these two activi-
ties will significantly reduce problems
which have been associated with heavy
use of Minute Man National Historical
Park. This will have the effect of making
the park more readily available for visi-
tors studying its history and will main-
tain a more peaceful atmosphere in keep-
ing with an area of great historical sig-
nificance.

(16 U.B.C. 3, 410w, 462; 245 DM-1 (42 FR
12031); Nationnal Park Seryice Order No. 77
(38 PR 7478) , as amended.)

IMPACT ANALYSIS
The National Park Service has determined

that this document does not contain a major

proposal requiring praparation of an Eco-
nomic Impact Statement under Executive
Order 11821 and OMB Clrcular A-107,

The Regional Director for the North
Atlantic Regional Office of the National
Park Service has determined, pursuant
to the National Environmental Policy
Act of 1969 and pertinent guidelines, that
the proposed regulations are not a major
Federal action which will have sig-
nificant effect on the quality of the hu-
man environment and, therefore, no en-
vironmental mmpact statement is re-
quired.

It is, therefore, proposed to amend 36
CFR Part 7 in the manner set forth
below :

1. A new § 7.31 would be added as fol-
lows:

§7.31 Minute Man National Historical

Park.

(a) Alcoholic beverages. The drinking
of alcoholic beverages in any public
place, except In the designated picnic
area is prohibited, except with the writ-
ten permission of the Superintendent.

(b) Maintenance of Vehicles. Wash-
ing, cleaning, waxing, or lubricating
motor vehicles or repairing or perform-
ing any mechanical work upon motor
vehicles, except In emergencies, in any
public place is prohibited.

(¢) Definition. As used In paragraphs
(a) and (b) of this section, the term
“public place” shall mean any place,
building, road, picnic area, parking
space, or other portion of Minute Man
National Historical Park to which the

public has access.
RoBERT NASH,
Superintendent, Minute Man
National Historical Park.

Serremsenr 1, 1977.
[FR Do0.77-26748 Filed 9-14-77;8:45 am)
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ENVIRONMENTAL PROTECTION
AGENCY

[40CFRPart52 )
|FRL 790-2]

APPROVAL AND PROMULGATION OF IM-
IS’LEMENTA'NON PLANS—MASSACHU-

Extension of Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Extension of Comment Period.

SUMMARY: This notice extends the pe-
riod for coments on the notice, published
August 3, 1977 (42 FR 39235), proposing
& change to the State Implementation
Plan (SIP) which would increase the
allowable sulfur content of fossil fuel
burned by sources in the Berkshire Air
Pollution Control District (geographic
equivalent of the Berkshire Intrastate
Alr Quality Control Region). The com-
ment period is being extended in order
to provide sufficient time for affected
sources and other Interested parties to
review EPA's evaluation of the air quality
impact of the SIP revision and submis-
slon of comments and/or additonal tech-
nical information,

DATES: Comments must be received on
or before October 2, 1977.

ADDRESSES: Comments should be sub-
mitted to the Reglonal Administrator,
Region I, Environmental Protection
Agency, Room 2203, JFK Federal Build-
ing, Boston, Massachusetts 02203,

FOR FURTHER INFORMATION CON- °

TACT:

Wallace D. Woo, Alr Branch, EPA Re-
gion I, Room 2113, JFK Federal Build-
ing, Boston, Massachusetts 02203 (617-
223-5609).
Dated: September 7, 1977,
WiLtiam R. Apams, Jr.,

Regilonal Administrator,

[ PR Do00.77-26728 Piled 9-14-77;8:45 am|

[ 40 CFR Part 52
[FRL 790-5]

NEBRASKA

Proposed Revision to Air Quality
Implementation Plan
AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule,

SUMMARY: On December 27, 1976, and
April 4, 1977, the Governor of the State
of Nebraska submitted proposed amend-
ments to the Nebraska State Implemen-
tation Plan (SIP). These amendments
will adopt as part of the SIP the local
air pollution control ordinances for the
City of Omaha, City of Lincoln, and
Lancaster County, This notice {5 to ad-
vise the public of the receipt of the pro-
posed changes and to request public com-

DATES: Comments must be recelved be-
fore October 17, 1977,

PROPOSED RULES

ADDRESS: Comments should be sent to
Dewayne E. Durst, Chief, Air Support
Branch, Air and Hazardous Materials
Division, Region VII, 1735 Baltimore,
Kansas City, Missouri 64108.

FOR FURTHER INFORMATION CON-
TACT:

Karen M. Solari, telephone 816-374-
3791.

SUPPLEMENTARY INFORMATION:
The City of Omaha Alr Quality Control
Ordinance and the City of Lincoln Air
Pollution Control Ordinance and Regu-
lations and Standards were adopted as
part of the SIP by the Nebraska En-
vironmental Control Council at a public
hearing on December 10, 1976. The Lan-
caster County Air Pollution Control
Resolution was adopted by the council on
March 18, 1977. With certain exceptions,
the local air pollution control ordinances
are consistent with the Nebraska Air
Pollution Control Rules and Regulations.

The Omaha and Lincoln ordinances,
which were included in the SIP sub-
mitted on January 20, 1972, will now
incorporate the revisions made to the
ordinances since that time, Sections of
the Lincoln ordinance which were found
inadequate according to §52.1424 and
§ 52.1429 have been reyvised. These sec-
tions deal with the authority to require
recordkeeping and reporting and pro-
visions for periodic testing and inspec-
tion of shurces,

Certain New Source Performance
Standards have been adopted by refer-
ence in each of the three local ordi-
nances. The Lincoln and Lancaster
County ordinances also include preven-
tion of significant deterioration regula-
tions. Emission standards for inorganic
fluoride compounds from brick manufac-
turing plants have been specified in the
Lincoln and the Lancaster County
ordinances,

These changes constitute a proposed
revision to the Nebraska SIP, pursuant
to §51.8 of this chapter. Relevant com-
ments concerning the proposed revision
and compliance with the requirements
of Section 110 of the Clean Alr Act and
40 CFR Part 51 will be considered by
the Regional Administrator in her deci-
sion to approve or disapprove the plan
revision,

Copies of the proposed revision are
avallable for public inspection during
normal business hours at the following
locations: Environmental Protection
Agency, Region VII, 1735 Baltimore,
Kansas City, Missouri 64108; Public In-
formation Reference Unit, Library Sys-
tems Branch (PM-213) Environmental
Protection Agency, Washington, D.C.
20460; and the Department of Environ-
mental Control, 1424 P Street, Lincoln,
Nebraska 68509.

(42 US.C. 18670-8.)

Dated: September 2, 1977.

CHARLES V. WrIiGHT,
Acting Regional
Administrator.

[FR Doc.77-26731 Flled 0-14-77:8:45 am|

16371

FEDERAL COMMUNICATIONS
COMMISSION

[47 CFR Part61 ]
[Docket No, 21005
INTERFACE OF THE INTERNATIONAL

TELEX SERVICE WITH THE DOMESTIC
TELEX AND TWX SERVICES

Order Extending Time for Filing Reply
Comments

AGENCY: Federal Communications
Commission,

ACTION: Extension of time,

SUMMARY: This order extends at the
request of RCA Global Communications,
Ine,, the deadline for fillng Reply Com-~
ments in Docket No. 21005,

DATE: Reply Comments must be filed
on or before September 19, 1077,

ADDRESS: Federal Communications
Commission, 1919 M Street NW., Wash-
ington, D.C. 20554,

FOR FURTHER INFORMATION CON-
TACT: :

John F. Copes, International Program
Staff, Common Carrier Bureau, 202-
632-3214.

SUPPLEMENTARY INFORMATION:
Adopted: September 8, 1977,
Rc_leased: September 9, 1977,

In the matter of Interface of the In-
ternational Telex Service with the Do-
mestic Telex and TWX Services; (42 FR
43108) .

1. By Order in this proceeding released
August 23, 1977, we set September 12,
1977, as the date for filing reply com-
ments herein. We have before us for con-
sideration a Motion for Extension of
Time filed by RCA Global Communica-
tions, Inc. (RCA) on September 2, 1977,
in which RCA seeks extension of the time
to file such replies until September 19,
1977. In support of its motion, RCA cites
conflicting procedural dates in other
Commission proceedings and the absence
of key personnel. The motion was not
opposed.

2. We believe that & grant of a one-
week extension is reasonable and that it
will not unduly delay resolution of this
proceeding.

3. Accordingly, it is ordered, That the
above-referenced Motion for Extension
of Time of RCA Global Communications,
Inc, is GRANTED.

4. It is further ordered, That the time
for filing Reply Comments in this pro-
ceeding Is extended until September 19,
1977,

FEDERAL COMMUNICATIONS COM-
MISSION,

WaLter R. HINCHMAN,

Chief, Common Carrier Bureaxu.

IFR Doc.77-26022 Filed 0-14-77:8:45 am|
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46372

[47 CFRPart67 ]
{Docket No. 21263; POC 77-615)

COMMUNICATIONS BY AUTHORIZED
COMMON CARRIERS BETWEEN THE
UNITED STATES, MAINLAND AND HA-
WAII, ALASKA, AND PUERTO RICO/
VIRGIN ISLANDS

Integration of Rates and Services; Nomi-
nations for State Commissioner Repre-
sentatives; Notice of Board Meeting

AGENCY: Federal Communications
Commilssion.

ACTION: Supplemental Joint Board
Notice, Docket No. 21263.

BUMMARY: In this action the Commis-
slon accepts the nominations for State
Commissioner representatives to this
proceeding, appoints the Commission
members to the Board, and schedules
the first formal meeting of the Board.
In addition the Commission denies the
request of Hawallan Telephone Com-
pany to clarify the original notice of in-
quiry.

DATE: The Joint Board will meet on
September 22, 1977, at 9:00 am, in the
Commission’s Offices at 1919 M Street,
NW., Washington, D.C.

ADDRESS: Federal Communications
Commission, Washington, D.C, 205564,

FOR FURTHER INFORMATION CON-
TACT:

Francis L. Young, Common Carrier
Bureau, (632-5550).

SUPPLEMENTARY INFORMATION:
In the matter of Integration of rates and
services for the provision of Communi-
cations by authorized Common Carriers
between the United States Mainland and
Hawaii, Alaska, and Puerto Rico/ Virgin
Islands, Docket No. 21263, First Supple-
mental Notice.

Adopted: September 2, 1977,
Released: September 7, 1877,

1, In a Notice of Inquiry, Proposed Rule
Making and Creation of Federal-State
Joint Board, FCC-T7-365, released June
7, 1977 (42 FR 30221, June 13, 1977), we
gave notice of the convening of a Fed-
eral-State Joint Board pursuant to Sec-
tion 410(¢c) of the Communications Act
of 1934, as amended, 47 US.C. § 410(c).
This Joint Board was convened to pre-
pare & recommended decision for the
purpose of establishing the separations
procedure(s) appiicable to Alaska and
Hawalil. Before us for consideration are:
(a) The State Commissioner nomina-
tions submitted by the National Associa-
tion of Regulatory Utility Commissioners
(NARUC) : and (b) a Petition for Clari~
fication, filed June 9, 1977, by Hawalian
Telephone Company.

2. Pursuant to Section 410(¢c) of the
Communisations Act of 1934, as
amended, 47 U.S.C. § 410(c), the follow-
ing State Commission members of the
Joint Board have been nominated by
NARUC and submitted for our approval:
Edwin R. Lundborg, Colorado Public
Utilities Commission; William Symons,
Jr., California Public Utilities Commis-
sion; Albert Q. Y. Tom, Hawaii Public
Utilitles Commission; and Marvin R.

PROPOSED RULES

Weatherly, Alaska Public Utilitles Com-
mission, We hereby accept these very
competent State Commissioners s mems-
bers of the Joint Board. They will be
joined by Commissioners Richard E.
Wiley, Robert E. Lee, and Joseph R. Fo-
garty of this Commission.*

3. The Hawalian Telephone Company
(HTC) notes that paragraphs 3 and 4 of
the initial notice, supra, refers in part
to settlements and that the purpose of
the Joint Board is to prepare a recom-
mended declsfon “, . . establishing the
separations procedure(s) applicable to
Hawaili and Alaska, . . ." HTC asserls
that the references to setilements are
thus unappropriate and should be de-
leted. While we concur that the scope of
the Joint Board proceeding is limited to
separations, we do not believe that the
use of the term settlements in the con-
text used is inappropriate. In our recon-
sideration Memorandum Opinion and
Order concerning rate integration, FCC
77-364, released Juné 6, 1977, we noted
that settlements must be related to an
established separations procedure(s),
Since further petitions on this order, FCC
77-364, have been filed it would be in-
appropriate to modify the Joint Board
order at this time. The present order Is
consistent with other Commission or-
ders, is clear as to the scope of this Joint
Board proceeding, and is not prejudicial
to HTC. Thus, we will deny the request
for clarification. .

4. It is the further purpose of this no-
tice to organize and establish a meeting
place and date so that the Board may
determine at that time procedures
appropriate to the stated purpose of the
creation of this Board. It is anticipated
that the initial meeting will explore &
schedule for a notice and comment proce-
dure so that all interested parties will
have an adequate opportunity to develop
a record supporting what modifications,
if any, should be made to the existing
Separations Manual in order that it
would be applicable to Alaska and
Hawall. In addition, we anticipate that
the Board will address the procedures
under which the Board will operate in-
cluding ex parte rules.

5. Accordingly, it is ordered, That
Edwin R. Lundborg, Willlam Symons,
Jr., Albert Q. Y Tom, Marvin R. Weath-
erly, Richard E. Wiley, Robert E, Lee
and Joseph R. Fogarty are appointed
to the Federal-State Joint Board men-
tioned herein and the first meeting of
such board shall be held on Sepltem-
ber 22, 1977, at 9:00 am. in the offices of
this Commission at 1919 M Street, NW.,
in Washington, D.C.

6. It is further ordered, That the peti-
tion for clarification, filed June 9, 1977,
by Hawalian Telephone Company s
denied.

FepERAL COMMUNICATIONS
COMMISSION,
VINCENT J. MULLINS,
- Secretary.

[FR Doc,77-26746 Filed 9-14-77:8:45 aw |

L Commissioner Abbott M. Washburn is

designated as an alternate to this Joint
Board.

[47CFRPart91 ]
[Docket No, 21342; RM-2702]
TRANSMISSION OF PULSED CARRIER
EMISSIONS ON THE FREQUENCIES
154,570 AND 154.600 MHZ
Order Extending Time for Filing Comments
and y Comments

AGENCY: Federal Communications
Commission.

ACTION: Order extending time to file
comments and reply comments,

SUMMARY: This order is in response
to a motion for extension of time made
by Ag Nav, Inc, to allow it to submit
comments in the matter of amendment
of section 91.554 (&) and (b) of the Com-
mission’s rules and regulations. (Docket
No, 21342, RM-2792.)

An extension of time is needed by Ag
Nav for filing comments from August 29,
19717, to September 16, 1977, and reply
comments from September 9, 1977, Lo
September 30, 1977, because the initial
dates will not allow sufficient time for
the preparation and submission of com-
ments based on its field studies.
DATES: Comments must be received on
or before September 16, 1977, and reply
comments must be received on or before
September 30, 1977,

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CON-
TACT:

Mr. John Wood, Industrial and Public

Safety Rules Division, Safety and Spe-

cial Radio Services Bureau, 202-832-

8497,

SUPPLEMENTARY INFORMATION:
Adopted: September 8, 1977.
Released: September 9, 1977,

In the matter of amendment of sec-
tion 91.554 (a) and (b) of the Commis-
slon’s rules and regulations to allow
transmission of pulsed carrier emissions
on the frequencies 154.570 and 154.600
MHz (42 FR 41143).

1. Ag Nav, Inc. has asked for an exten-
slon of the period for filing comments
and reply comments in this proceeding
from August 29, 1877, and September 9,
10717, respectively, to September 16, 1977,
and September 30, 1077. Ag Nav cites the
constraints Imposed by the Hmited op-
erational experience acquired thus far
and indicates that it needs the additional

period for the preparation of meaning-
ful comments,

2. It appears that the additional pe-
riod requested is reasonable. Accord-
ingly, it is ordered, pursuant to the au-
thority contained in sections 0.331 and
1.46 of the Commission's rules, that the
time for fillng comments in this pro-
ceeding 15 extended to September 16,
19717, and reply comments to September

30, 19717.
Antax K. vax DOORN,

Deputy Chief, Sajety and Spe-
cial Radio Services Bureau.

[FR Doc.77-20926 Filed 9-14-77;8:45 am]
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DEPARTMENT OF
TRANSPORTATION

Materials Transportation Bureau
[49CFRPart175]
| Docket No. HM~152; Notice 77-6]
CARRIAGE BY AIRCRAFT

Carriage by Aircraft; Requirements for
Radioactive Materials Extension of Time
To File Comments

AGENCY: Materlals Transportation Bu-
reau, DOT.

ACTION: Extension of time to file com-
ments,

PROPOSED RULES

SUMMARY: Three commenters have
requested a 60-day extensi